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L  Jurisdiction  Generally 

1.  Creation  of  Courts  and  Their  Jurisdiction. — Judicial  authority 
can  exist  only  when  conferred  by  a  government  or  sovereignty.1  Thus 
the  common  law  is  not  a  source  of  jurisdiction  in  the  United  States 
courts;  *  their  jurisdiction  in  common  law  cases  being  limited  to  those 
where  it  has  been  conferred  by  an  act  of  Congress.8  The  power  exer- 
cised by  this  legislative  body  is  in  pursuance  of  the  constitution  which 
is  the  source  of  jurisdiction  of  those  courts  4  and  which  provides  (art. 
Ill,  §  1)  that  the  judicial  power  of  the  United  States  "shall  be  vested 
in  one  supreme  court,  and  in  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish."  *  This  provision  is  regarded 

■ 

1.  Ableman  v.  Booth,  21  How.  506,  Minnesota,  etc.,  R.  Co.,  1  Black  358, 
16  U.  S.  (L.  ed.)  169.    As  to  courts  17  U.  S.  (L.  ed.)  147. 

generally,  see  Courts,  vol.  7,  p.  069  4.  United  States  v.  Worrell,  2  Dall. 
et  seq.;  as  to  jurisdiction  in  particular  384,  1  U.  S.  (L.  ed.)  426;  Sundry 
matters,  see  Admirai/ty,  vol.  1,  p.  403  African  Slaves  v.  Madrazo,  1  Pet.  110, 
et  seq.;  Militaby,  vol.  18,  p.  1010  et  7  U.  S.  (L.  ed.)  73;  Jackson  v.  Twen- 
eeq.  tyman,  2  Pet.  136,  7  U.  S.  (L.  ed.) 

2.  United  States  v.  Cruikshank*  92  374;  Ladew  v.  Tennessee  Copper  Co., 
U.  S.  542,  23  U.  S.  (L.  ed.)  588.  218  U.  6.  357,  31  S.  Ct.  81,  54  U.  S. 

3.  United  States  t.  Worrall,  2  Dall.   (L.  ed.)  1069. 

384,  1  U.  S.   (L.  ed.)  426;  Bice  v.       5.  See  Livingston  v.  Story,  9  Pet 
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as  mandatory,  being  so  imperative  that  the  legislative  deportment  of 
the  federal  government  could  not  without  violation  of  its  duty  have  re- 
fused to  carry  it  into  operation.6  And  generally  the  manner  and  con- 
ditions on  which  the  judicial  power  shall  be  exercised,  except  as  the 
original  or  appellate  character  of  the  jurisdiction  is  specially  designated 
in  the  constitution,  are  mere  matters  of  legislative  discretion.7  Thi^ 
provision  does  not,  however,  afford  any  pretext  for  abrogating  any 
established  law  of  property,  or  for  removing  any  obligation  of  citizens 
to  submit  to  the  rule  of  the  local  sovereign.8  In  pursuance  of  this 
power  where  Congress  prescribes  a  particular  act,  not  in  itself  an 
offense  at  common  law,  jurisdiction  with  relation  thereto  attaches  to 
the  federal  courts.9  By  the  language  of  the  .constitution,  it  is  also 
expressly  declared  that  the  judicial  power  of  the  United  States  shall 
extend  to  all  cases  in  law  and  equity  arising  under  the  constitution, 
the  laws  of  the  United  States,  and  treaties  made  under  their  author- 
ity. By  the  statute  which  organized  the  judiciary  of  the  United 
States,  it  was  provided  that  the  circuit  courts  should  have  jurisdic- 
tion of  suits  of  a  civil  nature  at  common  law  or  in  equity.  In  the 
interpretation  of  these  clauses  of  the  constitution  and  the  statute,  the 
supreme  court  repeatedly  ruled  that  by  cases  at  common  law  were 
to  be  understood  suits  in  which  legal  rights  were  to  be  ascertained  and 
determined,  in  contradistinction  to  those  where  equitable  rights  alone 
were  recognized,  and  equitable  remedies  were  administered.10 

2.  Nature  and  Extent  Generally. — The  constitution  (article  III, 
§  2)  defines  with  particularity  the  judicial  power  of  the  United  States. 
This  clause  enables  the  judicial  department  to  receive  jurisdiction  to 
the  full  extent  of  the  constitution,  laws  and  treaties  of  the  United 
States,  when  any  question  respecting  them  shall  assume  such  a  form 
that  the  judicial  power  is  capable  of  acting  on  it;11  which  power  is 
capable  of  acting  only  when  the  subject  is  submitted  to  it  by  a  party 
who  asserts  his  rights  in  the  form  prescribed  by  law.14  The  authority 
of  the  federal  courts  under  this  provision  of  the  constitution  includes 
three  classes  of  cases,  determined  (1)  by  the  subject  matter  of  the  ac- 
tion, wherein  the  power  is  exercised;  (2)  by  the  parties  thereto;  and 

632,  9  U.  S.   (L.  ed.)    255;  Sheldon  10.  Irvine  v.  Marshall,  20  How.  558, 

v.  Sill,  8  How.  441,  12  U.  S.  (L.  ed.)  15  U.  S.  (L.  ed.)  994.. 

1147;  Rice  v.  Minnesota,  etc.,  R.  Co.,  11.  Osborn  v.  United  States  Bank, 

1  Black  358,  17  U.  S.  (L.  ed.)  147.  9  Wheat.  738,  6  U.  S.  (L.  ed.)  204; 

6.  Martin  v.  Hunter,  1  Wheat.  304,  Fitch  v.  Creighton,  24  How.  159,  16 
4  U.  S.  (L.  ed.)  97.  U.  S.  (L.  ed.)  596;  Southern  Kansas 

7.  Chicago,  etc.,  R.  Co.  v.  Whitton,  R.  Co.  v.  Briscoe,  144  U.  8.  133,  12 
13  Wall.  270,  20  U.  S.  (L.  ed.)  571.  S.  Ct.  538,  36  U.  S.   (L.  ed.)   377; 

8.  Suydam  v.  Williamson,  24  How.  Kansas  v.  Colorado,  206  U.  S.  46,  27 
427,  16  U.  S.  (L.  ed.)  742.  S.  Ct.  655,  51  U.  S.  (L.  ed.)  950;  In 

.9.  Puritan  Coal  Min.  Co.  v.  Penn-  re  Neagle,  39  Fed.  833,  5  L.R.A.  78. 
sylvania  R.  Co.,  237  Pa.  St.  420,  85       12.  Osborn  v.  United  States  Bnnk, 
Atl.  426,  Ann.  Ca&  1914B  37.  9  Wheat.  738,  6  U.  S.  (L.  ed.)  204. 
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(3)  by  the  remedy  to  be  enforced  or  course  of  proceedings  adopted.1* 
This  jurisdiction  extends  to  all  cases  in  law  or  equity  arising  under  the 
laws  of  the  United  States,14  and,  having  been  invoked  upon  substan- 
tial grounds  of  federal  law,  to  tho  determination  of  all  questions  in- 
volved in  the  case,  whether  resting  on  state  or  federal  laws.1*  It  is 
therefore  sufficient  to  constitute  a  case  for  cognizance  that  it  involves 
but  a  single  ingredient  or  question  -dependent  on  the  constitution,  or 
a  law  or  a  treaty  of  the  United  States,  although  it  may  at  the  same 
time  involve  any  other  questions  that  depend  on  the  general  prin- 
ciples of  law.lf  Under  this  provision  the  federal  courts  have  jurisdic- 
tion where  one  party  claims  land  under  a  grant  from  one  state  and 
the  other  under  a  grant  from  a  different  state,  although  both  were  at 
the  time  of  the  first  grant  a  part  of  the  same  territory.17  And  under 
the  same  general  grant  of  judicial  power  jurisdiction  over  suits  brought 
by  the  United  States  has  been  sustained.18  But  a  federal  court  can 
neither  take  nor  surrender  jurisdiction  except  pursuant  to  the  consti- 
tution and  laws  of  the  United  States.19  And  the  cognizance  of  suits 
and  actions  unknown  to  and  forbidden  by  the  law  was  not  contem- 
plated by  the  constitution  when  establishing  the  judicial  power  of 
the  United  States.20  Where,  however,  the  case  is  within  the  jurisdic- 
tion of  a  federal  court,  it  is  the  duty  of  such  court,  when  properly 
appealed  to,  to'  assume  jurisdiction,  and  the  right  of  the  plaintiff  to 
choose  such  court  cannot  be  properly  denied.1 

3.  Jurisdiction  Limited. — The  courts  of  the  United  States  are 
courts  of  limited  but  not  of  inferior  jurisdiction.-  They  have  cog- 
nizance of  such  matters  only  as  are  given  by  the  constitution  and  by 

IS.  Home  Ins.  Co.  v.  Northwestern  Reeves,  178  U.  S.  436,  20  S.  Ct.  919, 

Packet  Co.,  32  la.  223,  7  Am.  Rep.  44  U.  S.  (L.  ed.)  1140. 

183.  20.  Hans  v.  Louisiana,  134  U.  S.  1, 

14.  Southern  Kansas  R.  Co.  v.  Bris-  10  S.  Ct.  504,  33  U.  S.  (L.  ed.)  842. 
coe,  144  U.  S.  133,  12  S.  Ct.  538,  36  1.  Wilcox  v.  Consolidated  Gas  Co., 
U.  S.  (L.  ed.)  377.  212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S. 

15.  Louisville,  etc.,  R.  Co.  v.  Greene,  (L.  ed.)  382,  15  Ann.  Cas.  1034,  48 
244  U.  S.  522,  37  S.  Ct.  683,  61  U.  S.  L.R.A.(N.S.)  1134. 

(L.  ed.)  1291,  Ann.  "Cas.  1917E  97.  2.  Kempe    v.    Kennedy,    5    Cranch 

16.  Oshorn  v.  United  States  Bank,  173,  3  U.  S.  (L.  ed.)  70;  M'Cormick 
9  Wheat.  738,  6  U.  S.  (L.  ed.)  204;  v.  Sullivant,  10  Wheat.  192,  6  U.  S. 
Toledo,  etc.,  R.  Co.  v.  Pennsylvania  (L.  ed.)  300;  Des  Moines,  etc.,  Co.  v. 
Co..  54  Fed.  746,  19  L.R.A.  395.  Iowa  Homestead  Co.,  123  U.  S.  552, 

17.  Pawlet  v.  Clark,  9  Cranch  292,  8  S.  Ct.  217,  31  U.  S.  (L.  ed.)  202; 
3  U.  S.  (L.  ed.)  735;  Colson  v.  Lewis,  Cuddy,  Petitioner,  131  U.  S.  280,  9 
2  Wheat.  377,  4  U.  S.  (L.  ed.)  266.  S.   Ct.  703,  33  U.  S.   (L.  ed.)   154; 

18.  Kansas  v.  Colorado,  206  U.  S.  Dowell  v.  Applegate,  152  U.  S.  327, 
46,  27  S.  Ct.  655,  51  U.  S.  (L.  ed.)  14  S.  Ct.  611,  38  U.  S.  (L.  ed.)  463; 
956.  Evers  v.  Wateon,  156  U.  S.  527.  15 

19.  Sundry  African  Slaves  v.  Ma-  S.  Ct.  430,  39  U.  S.  (L.  ed.)  520; 
drazo,  1  Pet.  110,  7  U.  S.  (L.  ed.)  Thomas  v.  Ohio  State  Universitv,  195 
73;  Mason  v.  Rollins,  13  Wall.  602,  U.  S.  207,  25  S.  Ct.  24,  49  U.  S.  (L. 
20   U.    S.    (L.   ed.)    527;    Smith    v.  ed.)   160;  In  re  Belle  Fourche  First 
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acts  of  Congress  passed  under  its  authority.*  And  those  courts  which 
are  inferior  to  the  supreme  court  have  no  jurisdiction  except  such  as 
is  conferred  by  Congress,4  which  must  be  strictly  exercised  within  the 
provisions  of  the  act  conferring  it.*  Such  courts,  however,  though 
possessing  limited  jurisdiction  stand  on  the  same  footing  as  courts  of 
record  of  general  jurisdiction,6  and  their  judgments  possess  every  atr 
tribute  of  finality  and  estoppel  which  pertains  to  those  of  such  courts.7 
And  although  consent  of  parties  cannot  give  the  courts  of  the  United 
States  jurisdiction,  yet  it  is  declared  that  litigants  may  admit  the 
existence  of  facts  which  show  jurisdiction  and  the  courts  may  act 
judicially  on  such  admission.8 

4.  Equity  Jurisdiction. — In  general  it  may  be  said  that  the  courts 
of  the  United  States  derive  their  jurisdiction  in  equity  from  the  fed- 
eral constitution  and  laws.9  This  jurisdiction,  which  is  the  same  in 
all  the  states  of  the  Union,10  and  in  the  exercise  of  which  such  courts 

Nat.  Bank,  152  Fed.  64,  11  Ann.  Cas.  16  U.  S.   (L.  ed.)  273;  Sheirburn  v. 

355;  Vose  v.  Morton;  4  Cush.  (Mass.)  De  Cordova,  24  How.  423,  16  U.  S. 

27,  50  Am.  Dec.  750.  (L.  ed.)  741;  Scott  v.  Neely,  140  U. 

S.  Ex  parte  Bollman,  4  Cranch  75,  S.  106, 11  S.  Ct.  712,  35  U.  S.  (L.  ed.) 

2  U.  S.   (L.  ed.)  554;  United  States  358;  Cosmos  Exploration  Co.  v.  Gray 

v.  Clarke,  8  Pet.  436,  8  U.  S.  (L.  ed.)  Eagle  Oil  Co.,  190  U.  S.  301,  23  S. 

1001;  Bigby  v.  United  States,  188  U.  Ct.  692,  24  S.  Ct.  860,  47  U.  S.  (L. 

S.  400,  23  S.  Ct.  468,  47  U.  S.  (L.  ed.)  ed.)   1064;  Pacific  Land,  etc.,  Co.  v. 

519;  Thomas  v.  Ohio  State  University,  Elwood  Oil  Co.,  190  U.  S.  316,  23  S. 

195  U.  S.  207,  25  S.  Ct.  24,  49  U.  S.  Ct.  698,  24  S.  Ct..  861,  47  U.  S.  (L. 

(L.   ed.)    160;   Oregon   v.   Hitchcock,  eoL)  1073. 

202  U.  S.  60,  26  S.  Ct.  568,  50  U.  S.  6.  Reed  v.  Vaughan,  15  Mo.  137,  65 

(L.  ed.)    935  and  note;   Naganab  v.  Am.  Dec.  133  and  note. 

Hitchcock,  202  U.  S.  473,  26  S.  Ct.  7.  In  re  Belle.  Fourche  First  Nat 

667,  50  U.  S.  (L.  ed.)  1113;  Ladew  Bank,  152  Fed.  64,  11  Ann.  Cas.  355. 

v.  Tennessee  Copper  Co.,  218  U.  S.  8.  Pittsburgh,  etc.,  R.  Co.  v.  Ram- 

357,  31  S.  Ct.  81,  54  U.  S.  (L.  ed.)  sey,  22  Wall.  322,  22  U.  S.  (L.  ed.) 

1069 ;   Middlebrook  v.  Broadbent,  47  823.    As  to  effect  of  consent,  see  infra 

N.  Y.  443,  7  Am.  Rep.  457.  par.  6. 

4.  Levy  v.  Fitzpatrick,  15  Pet  167,  9.  Pennsylvania  v.  Wheeling,  etc., 
10  U.  S.  (L.  ed.)  699;  Sheldon  v.  Sill,  Bridge  Co.,  13  How.  518,  14  U.  S. 
8  How.  441,  12  U.  S.  (L.  ed.)  1147;  (L.  ed.)  249;  Rich  v.  Bray,  37  Fed. 
United  States  v.  Moorehead,  1  Black  273,  2  L.R.A.  225  and  note.  As 
488,  17  U.  S.  (L.  ed.)  80;  Koenigs-  to  jurisdiction  of  district  courts 
berger  v.  Richmond  Silver  Min.  Co.,  of  suits  at  common  law  or  in  equity, 
158  U.  S.  41,  15  S.  Ct.  751,  39  U.  S.  see  infra,  par.  114.  As  to  equity  ju- 
(L.  ed.)  889;  Geneva  Furniture  Mfg.  risdiction  of  court  of  claims,  see  infra, 
Co.  v.  Karpen,  238  U.  S.  254,  35  S.  par.  126. 

Ct.  788,  59  U.  S.  (L.  ed.)  1295.  10.  United    States   v.    Howland,   4 

5.  United  States  v.  Nourse,  6  Pet.  Wheat  108,  4  U.  S.  (L.  ed.)  526; 
470,  8  U.  S.  (L.  ed.)  467.  For  Neves  v.  Scott,  13  How.  268, 14  U.  S. 
particular  instances  of  matters  not  (L.  ed.)  140;  Kendall  v.  Creighton, 
within  the  jurisdiction  of  the  fed-  23  How.  90,  16  U.  S.  (L.  ed.)  419; 
eral  courts,  see  United  States  v.  Phila-  Payne  v.  Hook,  7  Wall.  425,  19  U.  S. 
delpHia,  11  How.  609, 13  U.  S.  (L.  ed.)  (L.  ed.)  260;  Kirby  v.  Lake  Shore, 
834;  Adams  v.  Preston,  22  How.  473,  etc.,  Co.,  120  U.  S.  130,  7  S.  Ct.  430. 
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have  an  inherent  power  over  their  own  process  to  prevent  abuse  and 
injustice,  which  power  is  as  extensive  as  the  necessity  may  require/1 
extends  to  cases  in  which  relief  is  sought  according  to  the  principles 
and  practice  of  the  equity  jurisdiction  as  established  in  English  juris- 
prudence/8 and  is  independent  of  the  local  law  of  any  state/9  being 
regulated  by  the  laws  of  Congress  and  such  rules  of  court,  consistent 
therewith,  as  may  be  prescribed.14  Thus  the  federal  courts  do  not 
lose  any  of  their  equity  jurisdiction  in  those  states  where  no  courts 
of  equity  exist,  but,  on  the  contrary,  are  bound  to  administer  equitable 
remedies  in  cases  to  which  they  are  applicable  and  which  are  not 
adapted  to  a  common  law  action.1*  Such  courts  in  equity  may,  how- 
ever, administer  the  remedies  given  by  local  statutes,  where  it  can  be 
done  without  violation  of  the  principles  it  is  accustomed  to  regard  in 
the  exercise  of  its  jurisdiction.1*  They  may  also  enforce  on  their 
equity  side  new  rights  or  privileges  established  by  state  or  territorial 
statutes,  precisely  as  they  may  enforce  a  new  right  of  action  given  by 
statute  on  their  common  law  side,17  and  in  fact  it  is  said  to  be  obliga- 
tory on  them  to  do  so.18 

30  U.    S.    (L.   ed.)    569;   Mississippi  42  U.  S.  (L.  ed.)  819;  Rich  v.  Bray, 

Mills  v.  Cohn,  150  U.  S.  202,  14  S.  37  Fed.  273,  2  L.R.A.  225  and  note; 

Ct  75,  37  U.  S.  (L.  ed.)  1052;  Rich  Hartford  F.  Ins.  Co.  v.  Bonner  Mer- 

v.  Bray,  37  Fed.  273,  2  L.R.A.  225  cantile  Co.,  44  Fed.  151,  11  L.R.A. 

and  note.  623;  Walker  v.  Hunt,  2  W.  Va.  491, 

11.  Gnmbel  v.  Pitkin,  124  U.  S.  131,  98  Am.  Dec  779.  See  infra,  par.  10, 
8  S.  Ct.  379,  31  U.  S.  (L.  ed.)  374.  as  to  effect  of  state  statutes. 

12.  Robinson  v.  Campbell,  3  Wheat.  14.  United  States  v.  Worrall,  2  Dall. 
212,  4  U.  S.  (L.  ed.)  372;  Bein  v.  384,  1  U.  S.  (L.  ed.)  426;  Bein  v. 
Heath,  12  How.  168, 13  U.  S.  (L.  ed.)  Heath,  12  How.  168, 13  U.  S.  (L.  ed.) 
939;  Neves  v.  Scott,  13  How.  268,  14  939. 

U.  S.   (L.  ed.)  140;  Pennsylvania  v.  15.  Ridings  v.  Johnson,  128  U.  S. 

Wheeling,  etc,  Bridge  Co.,  13  How.  212,  9  S.  Ct.  72,  32  U.  S.  (L.  ed.)  401. 

518,  14  U.  S.  (L.  ed.)  249;  Irvine  v.  16.  Clark  v.  Smith,  13  Pet.  195,  10 

Marshall,  20  How.  558,  15  U.  S.  (L.  U.  S.  (L.  ed.)  123;  Holland  v.  Chal- 

ed.)   994;  Fenn  v.  Holme,  21  How.  len,  110  U.  S.  15,  3  S.  Ct  495,  28  U. 

481,  16  U.  S.  (L.  ed.)  198;  Sheffield  S.  (L.  ed.)  52;  Frost  v.  Spitley,  121 

Furnace  Co.  v.  Witherow,  149  U.  S.  U.  S.  552,  7  S.  Ct  1129,  30  U.   S. 

574,  13  S,  Ct  936,  37  U.  S.  (L.  ed.)  (L.  ed.)  1010:  Grcreley  v.  Lowe,  155 

853;.  Mississippi  Mills  v.  Cohn,  150  U.  U.  S.  58,  15  S.  Ct  24,  39  U.  S.  (L. 

S.  202, 14  S.  Ct  75,  37  U.  S.  (L.  ed.)  ed.)   69;  Smyth  v.  Ames,  169  U.  S. 

1052;  Smyth  v.  Ames,  169  U.  S.  466,  466,  18  S.  Ct  418,  42  U.  S.  (L.  ed.) 

18  S.  Ct  418,  42  U.  S.  (L.  ed.)  819;  819;   Grand  Rapids,  etc,  R.   Co.  v. 

Walker  v.  Hunt,  2  W.  Va.  491,  98  Sparrow,  36  Fed.  210, 1  LJtA.  480. 

Am.  Dec.  779.  17.  Reynolds  v.  Crawfordsville  First 

13.  Bennett  v.  Butterworth,  11  How.  Nat.  Bank,  112  U.  S.  405,  5  S.  Ct.  213, 
609,  13  U.  S.  (L.  ed.)  859;  Borer  v.  28  U.  S.  (L.  ed.)  733;  Cowley  v. 
Chapman,  119  U..  S.  587,  7  S.  Ct.  342,  Northern  Pac.  R.  Co.,  159  U.  S.  569, 
30  U.  S.  (L.  ed.)  532;  Mississippi  16  S.  Ct  127,  40  U.  S.  (1+  ed.)  263. 
Kills  ▼.  Cohn,  150  U.  S.  202,  14  S.  18.  Missouri,  etc.,  Trust  Co.  v. 
Ct.  75,  37  U.  S.  (L.  ed.)  1052;  Smyth  Krumseig,  172  U.  S.  351,  19  S.  Ct 
v.  Ames,  169  U.  S.  466,  18  S.  Ct.  418,  179,  43  U.  S.  (L.  ed.)  474. 
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• 

5.  Probate  Jurisdiction. — Jurisdiction  as  to  wills  and  their  probate 
as  such  is  neither  included  in  nor  excepted  out  of  the  grant  of  judi- 
cial power  to  the  federal  courts.1*  So  far  as  it  is  ex  parte  and  merely 
administrative,  it  is  not  conferred,  and  it  cannot  be  exercised  by  them 
at  all  until,  in  a  case  at  law  or  in  equity,  its  exercise  becomes  neces- 
sary to  settle  a  controversy  of  which  a  court  of  the  United  States  may 
tajke  cognizanpe  by  reason  of  the  citizenship  of  the  parties.40  Thus 
the  rule  is  stated  generally  that  there  is  a  want  of  power  in  a  federal 
court  of  equity  to  set  aside  the  probate  of  a  will  in  the  absence  of  a 
state  statute  giving  the  right  in  the  courts  of  the  state  to  such  equit- 
able relief.1  In  a  state,  however,  where  by  its  law,  its  own  courts  of 
general  civil  jurisdiction  are  authorized  collaterally  to  try  and  deter- 
mine the  question  of  the  validity  of  a  will  and  its  probate  in  a  suit 
involving  the  title  to  real  property,  the  federal  courts  may  have  like 
jurisdiction  of  such  a  suit  by  reason  of  the  citizenship  of  the  parties.8 

6.  Effect  of  Consent. — When  the  elements  of  jurisdiction  are  want- 
ing a  federal  court  cannot  proceed,  even  with  the  consent  of  the  par- 
ties,8 since  if  this  were  once  conceded,  the  federal  courts  would  be- 
come the  common  resort  of  persons  who  have  no  right,  either  under 
the  constitution  of  the  United  States  or  by  the  laws  creating  them, 
to  litigate  in  those  courts.4  But  although  consent  cannot  give  the 
courts  of  the  United  States  jurisdiction,  yet  it  may  bind  the  parties 
and  waive  previous  errors,  if,  when  the  court  acts,  jurisdiction  luis 
been  obtained.* 

7.  Pleading  to  Show  Jurisdiction. — Original  jurisdiction  of  a  suit 
arising  under  the  constitution  or  laws  of  the  United  States  depends 
primarily  on  the  allegations  of  the  bill  and  not  on  the  facts  as  they 
may  subsequently  appear.6    The  rule  may  be  stated  generally  that 

19.  Fouvergne  v.  New  Orleans,  18  101  U.  S.  289,  25  U.  S.  (L.  ed.)  932; 
How.  470,  15  U.  S.  (L.  ed.)  399;  People's .  Bank  v.  Calhoun,  102  U.  S. 
Ellis  v.  Davis,  109  U.  S.  485,  3  S.  Ct  25f  26  U.  S:  (L.  ed.)  101;  Byers  v. 
327r27  U.  S.  (L.  ed.)  1006;  Byers  v.  Mv  uley,  149  U.  S.  608,  13  S.  Ct 
McAuley,  149  U.  S.  608, 13  S.  Ct.  906,  900,  37  U.  S.  (L.  ed.)  867;  Thomas 
37  U.  S.  (L.  ed.)  867;  Farrell  v.  v.  Ohio  State  University,  195  U.  S. 
O'Brien,  199  U.  S.  89,  25  S.  Ct.  727,  207,  25  S.  Ct.  24,  49  U.  S.  (L.  ed.) 
50  U.  S.  (L.  ed.)  101;  Sutton  v.  Eng-  160. 

lish,  246  U.  S.  199,  38  S.  Ct.  254,  62  4.  People's  Bank  v.  Calhoun,  102  U 

U.  S.  (L.  ed.)  664.  S.  256,  26  U.  S.  (L.  ed.)  101. 

20.  Ellis  v.  Davis,  109  U.  S.  485,  6.  Missouri  Pac.  R.  Co.  v.  Ketchum, 
3  S.  Ct.  327,  27  U.  S.  (L.  ed.)  ^006;  101  U.  S.  289,  25  U.  S.  (L.  ed.)  932 
Farrell  v.  O'Brien,  199  U.  S.  89,  25  6.  Metcalf  v.  Watertown,  128  U.  8. 
S.  Ct.  727,  50  U.  S.  (L.  ed.)  101.  586,  9  S.  Ct.  173,  32  U.  S.   (L.  ed.) 

1.  Fouvergne  v.  New  Orleans,  18  543;  Colorado  Cent.  Consol.  Min.  Co. 
How.  470,  15  U.  S.  (L.  ed.)  399;  Far-  v.  Turck,  150  U.  S.  138,  14  S.  Ct.  35. 
rell  v.  O'Brien,  199  U.  S.  89,  25  S.  37  U.  S.  (L.  ed.)  1030;  Tennessee  v. 
Ct.  727,  50  U.  S.  (L.  ed.)  101.  Union,  etc.,  Bank,  152  U.  S.  454,  14 

2.  Ellis  v.  Davis,  109  U.  S.  485,  3  S.  Ct.  654,  38  U.  S.  (L.  ed.)  511; 
S.  Ct.  327,  27  U.  S.  (L.  ed.)  1006.  Chappell   v.   Waterworth,   155  U.   & 

3.  Missouri  Pac.  R.  Co.  v.  Ketchum.  102,  15  S.  Ct.  34,  39  U.  S.   (L.  ed.) 
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this  must  appear  by  distinct  averments  according  to  the  rules  of  good 
pleading ;  not  that  matters  of  law  must  be  pleaded  as  such,  but  that 
the  essential  facts  averred  must  show,  not  as  a  matter  of  mere  infer- 
ence or  argument,  but  clearly  and  distinctly,  that  the  suit  arises  under 
some  federal  law.7  And  where  jurisdiction  depends  on  diversity  of 
citizenship,  it  also  seems  that  the  facts  necessary  to  support  the  juris- 
diction should  affirmatively  appear  in  the  pleading,8  although  the 
exercise  of  jurisdiction  is  in  many  cases  sustained  where  the  necessary 
facts  appeal-  in-  some  form  on  the  face  of  the  record.9  If,  however, 
the  jurisdiction  is  not  stated  in  the  proceedings,  judgment  and  de- 
crees may  be  reversed  for  that  cause,  on  a  writ  of  error  and  appeal ; 
but,  until  reversed,  they  are  conclusive  evidence  between  parties  and 
privies.1*  So  in  courts  of  a  special  limited  jurisdiction,  fes  for  in- 
stance in  a  case  of  a  territorial  court,  the  pleadings  must  contain  aver- 
ments which  bring  the  cause  within  the  jurisdiction  of  the  court,  or 
the  whole  proceeding  will  be  erroneous.11 

8.  Record  Must  Show  Jurisdiction. — The  rule  is  without  exception 
that  the  facts  on  which  the  jurisdiction  of  the  courts  of  the  United 
States  rests  must  appear  in  the  record  of  all  suits  prosecuted  before 

85;  Postal  Tel.  Cabte  Co.  v.  Alabama,  £.  See  infra,  par.  29  et  seq. 

155  U.  S.  482,  15  S.  Ct.  192,  39  U.  S.  9.  Bingham  v.  Cabot,  3  Dall.  382, 

(L.  ed.)  231;  Press  Pub.  Co.  v.  Mon-  1  U.  S.  (L.  e<L)  64C;  Pittsburg,  etc., 

roe,  164  U.  S.  105,  17  S.  Ct.  40,  41  R.  Co.  v.  Ramsay,  22  Wall.  322,  22 

U.  8.   (L.  ed.)   367;  City  R.  Co.  v.  U.  S.  (L.  ed.)  823;  Briges  v.  Sperry, 

Citizens'  St.  R.  Co.,  166  U.   S.  557,  95  U.  S.  401,  24  U.  S.  (L.  ed.)  390; 

17  S.  Ct  653,  41  U.  S.  (L.  ed.)  1114;  Robertson  v.  Cease,  97  U.  S.  646,  24 

Muse  v.  Arlington  Hotel  Co.,  168  U.  U.  S.  (L.  ed.)  1057;  Grace  v.  Ameri- 

S.  430, 18  S.  Ct.  109,  42  U.  S.  (L.  ed.)  can  Cent.,  Ins.  Co.,  109  U.  S.  278,  3 

531;  Third  St,  etc.,  R.  Co.  v.  Lewis,  S.   Ct.  207,  27  U.  S.    (L.  ed.)   932; 

173  U.  S.  457,  19  S.  Ct  451,  43  U.  S.  Continental  L.  Ins.  Co.  v.  Rhoads,  119 

(L.  ed.)  766;  Florida  Cent.,  etc.,  Rail-  U.  S.  237,  7  S.  Ct.  193,  30  U.  S.  (L. 

road  v.  Bell,  176  U.  S.  321,  20  S.  Ct  ed.)  380;  Halsted  v.  Buster,  119  U.  S. 

399,  44  U.  S.   (L.  ed.)   486;  Boston,  341,  7  S.  Ct  276,  30  U.  S.  (L.  ed.) 

etc.,  Consol.  Copper,  etc.,  Min.  Co.  v.  462;  JohnBon  v.  Christian,  125  U.  S. 

Montana  Ore.  Purchasing  Co.,  188  U.  642,  8  S.  Ct.  989,  1135,  31  U.  S.  (L. 

S.  632,  23  S.  Ct.  434,  47  U.  S.  (L.  ed.)  ed.)  820;  Chapman  v.  Barnev,  129  U. 

626;   Pacific   Electric   R.   Co.   v.   Los  S.  677,  9  S.  Ct.  426,  32  U.  S.  (L.  ed.) 

Angeles,  194  U.  S.  112,  24  S.  Ct  586,  800;   Anderson   v.    Watt,   138   U.    S. 

48   U.    S.    (L.   ed.)    896;   Thomas  ▼.  694,  11  S.  Ct.  449,  34  U.  S.  (L.  ed.) 

Ohio  State  University,  195  U.  S.  207,  1078;  Dennv  v.  Pironi,  141  U.  S.  121, 

25  S.  Ct.  24,  49  U.  S.  (L.  ed.)  160.  11  S.  Ct  966,  35  U.  S.  (L.  ed.)  657; 

7.  Carson    v.    Dunham,   121    U.    S.  Sun  Printing,  etc.,  Ass'n  v.  Edwards, 

421,  7  S.  Ct.  1030,  30  U.  S.  (L.  ed.)  194  U.  S.  377,  24  S.  Ct.  696,  48  U.  S, 

392;    Shoshone    Min.    Co.    v.    Rutter,  (L.  ed.)  1027;  Thomas  v.  Ohio  State 

177  U.  S.  505,  20  S.  Ct.  726,  44  U.  S.  University,  195  U.  S.  207,  25  S.  Ct 

(L.  ed.)  864;  Hull  v.  Burr,  234  U.  S.  24,  49  U.  S.  (L.  ed.)  160. 

712,  34  S.  Ct  892,  58  U.  -S.  (L.  ed.)  10.  M'Cormick     v.     Snlliv*nt,     10 

1557;    Norton    v.    Whiteeide,   239    U.  Wheat.  192,  6  U.  S.  (L.  ed.)  300. 

S.  144,  36  S.  Ct  97,  60  U.  S.  (L.  ed.)  11.  United  States  v.  Clarke,  8  Pet 

186.  436,  8  U.  S.  (L.  ed.)  100L 

11 


§  9  UNITED  STATSS  COURTS  27  R.  C.  L. 

them/2  and  it  must  appear  positively,  it  not  being  sufficient  that  it 
may  be  inferred  argumentatively.18  It  is  the  duty  of  the  federal 
courts  at  all  times  either  to  dismiss  or  to  remand  a  cause  for  want  of 
jurisdiction  apparent  on  the  face  of  the  record 14  and  the  supreme 
court  will  take  notice  of  such  a  defect.15  It  is  also  the  general  rule 
that  parties  to  collateral  proceedings  are  bound  by  the  jurisdictional 
averments  in  the  record,  and  will  not  be  permitted  to  dispute  them 
except  so  far  as  they  may  have  contained  a  false  recital  with  respect 
to  such  parties.16  In  this  connection  it  has  been  decided  that  the 
summons  forms  part  of  the  record  for  the  purpose  of  determining 
the  diverse  citizenship  of  the  parties,  and  where  that  appears  in  the 
summons  it  is  sufficient  although  it  is  defectively  alleged  in  the  com- 
plaint/7 but  that  a  recital  of  citizenship  in  the  remittitur  is  not  suffi- 
cient to  validate  a  judgment  void  for  want  of  jurisdiction.18 

9.  Joinder  of  Causes  as  Affecting  Jurisdiction. — The  jurisdiction 
of  the  federal  courts  as  limited  and'  fixed  by  Congress  cannot  be  en* 
larged  by  uniting  in  a  single  suit,  under  the  rule  governing  the  join- 
der of  causes  of  action  in  suits  in  equity,  causes  of  action  of  which  the 
court  is  without  jurisdiction  with  one  of  which  it  has  jurisdiction, 
and  on  this  point  the  rule  otherwise  prevailing  respecting  the  joinder 
of  causes  of  action  in  suits  in  equity  must  yield  to  the  jurisdictional 
statute.18  Nor  can  the  right  of  trial  by  jury  secured  by  the  constitu- 
tion be  impaired  by  blending  with  a  claim  cognizable  at  law  a  de- 

12.  Wood  v.  Wagnon,  2  Cranch  9,  IS.  Continental  L.  Ins.  Co.  v. 
2  U.  S.  (L.  ed.)  191;  Capron  v.  Van  Rhoads,  119  U.  S.  237,  7  S.  Ct  193, 
Noorden,  2  Cranch  126,  2  U.  S.  (L.  30  U.  S.  (L.  ed.)  380. 
ed.)  229;  Kempe  v.  Kennedy,  5  14.  Broek  v.  Northwestern  Fuel  Co., 
Cranch  173,  3  U.  S.  (L.  ed.)  70;  150  U.  S.  341,  9  S.  Ct.  552,  32  U.  S. 
Breithaupt  v.  State  Bank,  1  Pet.  238,  (L.  ed.)  905;  Roberts  v.  Lewis,  144 
7  U.  S.  (L.  ed.)  127;  Ex  parte  Smith,  U.  S.  653/  12  S.  Ct  781,  36  U.  S. 
94  U.  S.  455,  24  U.  S.  (L.  ed.)  165;  (L.  ed.)  579;  Missouri  Pac  R.  Co.  v. 
Robertson  v.  Cease,  97  U.  S.  646,  24  Meeh,  69  Fed.  753,  32  U.  S.  (L.  ed.) 
U.  S,  (L.  ed.)  1057;  Continental  L.  691,  16  C.  C.  A.  610,  30  L.RJL  250. 
Ins.  Co.  v.  Rhoads,  119  U.  S.  237,  7  15.  Mattingly  v.  Northwestern  Vir- 
S.  Ct.  193,  30  U.  S.  (L.  ed.)  380;  ginia  R.  Co.,  158  U.  S.  53,  15  S.  Ct 
Halsted  v.  Buster,  119  U.  S.  341,  7  725,  39  U.  S.  (L.  ed.)  894;  Great 
S.  Ct.  276,  30  U.  S.  (L.  ed.)  462;  Southern  Fire  Proof  Hotel  Co.  ▼. 
Mattingly  v.  Northwestern  Virginia  Jones,  177  U.  S.  449,  20  S.  Ct.  690, 
R.  Co.,  158  U.  S.  53,  15  S.  Ct.  725,  44  U.  S.  (L.  ed.)  842. 
39  U.  S.  (L.  ed.)  894;  Fishbaek  v.  16.  In  re  Lennon,  166  U.  S.  548, 
Western  Union  Tel.  Co.,  161  U.  S.  96,  17  S.  Ct.  658,  41  U.  S.  (L.  ed.)  1110. 
16  S.  Ct.  506,  40  U.  S.  (L.  ed.)  630.  17.  Gordon  v.  Chattanooga  First 
As  to  record  on  appeal  to  United  Nat.  Bank,  144  U.  S.  97,  12  S.  Ct 
States  Supreme  Court,  see  infra,  par.  657,  36  U.  S.  (L.  ed.)  360. 
88.  As  to  the  record  on  appeal-  gen-  18.  Denny  v.  Pironi,  141  U.  S.  121, 
erally,  see  Appeal  akd  Error,  vol.  2,  11  S.  Ct.  966,  35  U.  S.  (L.  ed.)  657. 
p.  124  et  seq.  As  to  record  and  cer-  19.  Geneva  Furniture  Mfg.  Co.  v. 
tiflcate  on  appeal  from  the  district  Karpen,  238  U.  S.  254,  35  S.  Ct  788, 
court,  see  infra,  par.  103.  59  U.  S.  (L.  ed.)  1295. 
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mand  for  equitable  relief.*0  But  a  federal  court  is  not  deprived  of 
jurisdiction  of  causes  of  action  of  which  it  is  authorized  to  take  cog- 
nizance by  the  fact  that*  the  plaintiff  joins  with  them  in  the  same  ac- 
tion and  petition  other  causes  of  which  it  can  take  no  jurisdiction.1 
10.  Effect  of  State  Laws  Generally. — It  is  one  of  the  essential  and 
fundamental  conceptions  on  which  our  constitutional  system  rests 
that  the  judicial  power  of  the  United  States  as  created  by  the  consti- 
tution and  provided  for  by  Congress  pursuant  to  its  constitutional  au- 
thority is  a  power  wholly  independent  of  state  action,  and  which  there- 
fore the  several  states  may  not  by  any  exertion  of  authority  in  any 
form,  directly  or  indirectly,  destroy,  abridge,  limit,  or  render  ineffi- 
cacious.* Thus  the  equity  jurisdiction  of  the  federal  courts  is  not 
subject  to  modification  or  limitation  by  reason  of  any  state  enact- 
ments.* Therefore  equitable  relief  in  aid  of  demands  cognizable  in 
the  courts  of  the  United  States  only  on  their  law  side  cannot  be  sought 
in  the  same  action,  although  allowable  in  the  state  courts  by  virtue 
of  state  legislation.4    And  a  state  constitution  cannot,  any  more  than 

20.  Scott  v.  Neely,  140  U.  S.  106,  (L.  ed.)  1113;  Smyth  v.  Ames,  169 
11  S.  Ct.  712,  35  U.  S.  (L.  ed.)  358.  U.  S.  466, 18  S.  Ct.  418,  42  U.  S.  (L. 

1.  Sioux  City  Independent  School  ed.)  819;  Barrow  Steamship  Co.  v. 
Dist  v.  Rew,  111  Fed.  1,  49  C.  C.  A.  Kane,  170  U.  S.  100,  18  S.  Ct.  526, 
364,  55  L.R.A.  364.  42  U.  S.  (L.  ed.)  964;  Waterman  v. 

2.  United  States  v.  Judge,  5  Cranch  Canal-Louisiana  Bank,  etc.,  Co.,  215 
115,  3  U.  S.  (L.  ed.)  53;  Union  Bank  U.  S.  33,  30  S.  Ct.  10,  54  U.  S.  (L.  ed.) 
v.  Vaiden,  18  How,  503,  15  U.  S.  (L.  80;  Harrison  v.  St.  Louis,  etc.,  R.  Co., 
ed.)  472;  Hyde  v.  Stone,  20  How.  232  U.  S.  318,  34  S.  Ct.  333,  58  U.  S. 
170,  15  U.  S.  (L.  ed.)  874;  Campbell  (L.  ed.)  621,  L.RJL1915F  1187; 
v.  Boyreau,  21  How.  223,  16  U.  S.  Rick  v.  Bray,  37  Fed.  273,  2  L.R.A. 
(L.  ed.)  96;  Bronson  v.  Schulten,  104  225  and  note;  Hartford  F.  Ins.  Co. 
U.  S.  410,  26  U.  S.  (L.  ed.)  797;  Bar-  v.  Bonner  Mercantile  Co.,  44  Fed.  151, 
ron  v.  Bumside,  121  U.  S.  186,  7  S.  11  L.R.A.  623;  Barber  Asphalt  Pav. 
Ct.  931,  30  U.  S.  (L.  ed.)  915;  Scott  Co.  v.  Morris,  132  Fed.  945,  66  C.  C. 
v.  Neely,  140  U.  S.  106, 11  S.  Ct.  712,  A.  55,  67  L.R.A.  761;  Mechanics'  Ins. 
35  U.  S.  (L.  ed.)  358;  Leadville  Coal  Co.  v.  C.  A.  Hoover  Distilling  Co., 
Co.  v.  McCreery,  141  U.  S.  475,  12  182  Fed.  590,  105  C.  C.  A.  128,  31 
S.  Ct.  28,  35  U.  S.  (L.  ed.)  824;  L.R.A.(N.S.)  873;  Rece  v.  Newport 
Southern  Pac.  Co.  v.  Denton,  146  U.  News,  etc.,  Co.,  32  W.  Va.  164,  9  S. 
S.  202, 13  S.  Ct.  44,  36  U.  S.  (L.  ed.)    B.  212,  3  L.R.A.  572. 

942;  Chicot  County  v.  Sherwood,  148  3.  United  States  v.  Howland,  4 
U.  S.  529,  13  S.  Ct  695,  37  U.  S.  (L.  Wheat.  108,  4  U.  S.  (L.  ed.)  526; 
ed.)  546;  In  re  Tyler,  149  U.  S.  164,  Bennett  v.  Butterworth,  11  How.  669, 
13  S.  Ct  785,  37  U.  S.  (L.  ed.)  689;  13  U.  S.  (L.  ed.)  859;  Green  v.  Creigh- 
Mexican  Cent.  R.  Co.  v.  Pinknev,  149  ton,  23  How.  90,  16  U.  S.  (L.  ed.) 
U.  S.  194,  13  S.  Ct.  859,  37  U.  S.  (L.  419 ;  Fitch  v.  Creighton,  24  How.  159, 
ed.)  699;  Sheffield  Furnace  Co.  v.  16  U.  S.  (L.  ed.)  596;  Mississippi 
Witherow,  140  U.  S.  574,  13  S.  Ct.  Mills  ▼.  Cohn,  150  U.  S.  202,  14  S. 
936,  37  U.  S.  (L.  ed.)  853;  Missis-  Ct.  75,  37  U.  S.  (L.  ed.)  1052;  Rich 
sippi  Mills  v.  Cohn,  150  U.  S.  202,  14  v.  Bray,  37  Fed.  273,  2  L.R.A.  225 
S.  Ct  75,  37  U.  S.  (L.  ed.)  1052;  Hoi-  and  note 

lins  v.  Brierfield  Coal,  etc.,  Co.,  150  4.  Gates  ▼.  Allen,  149  U.  S.  451,  13 
U.  S.  371,  14  S.  Ct  127,  37  U.  S.   S.  Ct  883,  977,  37  U.  S.  (L.  ed.)  804. 
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• 

a  state  statute,  prohibit  the  judges  of  the  courts  of  the  United  States 
from  charging  juries  with  regard  to  matters  of  fact5  It  seems,  how- 
ever, that  an  enlargement  of  equitable  rights  arising  from  the  statr 
utes  of  a  state  may  be  administered  in  a  federal  court  in  equity.6 
Thus  it  has  been  decided  that  the  extension  by  a  state  of  equity  juris- 
diction to  suits  to  set  aside  probated  wills  will  permit  the  maintenance 
of  such  suits  in  federal  courts  sitting  in  such  state,  which  acquire 
jurisdiction  through  diverse  citizenship  of  the  parties.7 

11.  Ancillary  Proceedings. — Jurisdiction  in  an  ancillary  suit  is 
dependent  on  jurisdiction  in  the  original  suit  and  where  not  ques- 
tioned in  the  principal  cause  it  cannot  be  in  the  collateral  one.8  Di- 
versity of  citizenship  between  the  parties  is  not  necessary  to  the  juris- 
diction of  a  federal  court  in  an  ancillary  action  to  enforce  the  payment 
of  a  judgment  of  that  court  out  of  a  fund  which  by  such  judgment 
was  made  liable  for  its  payment.9  In  the  existence  of  the  power  to 
entertain  an  ancillary  suit,  a  court  exercising  a  jurisdiction  appar- 
ently belonging  to  it  may  thereafter  by  such  a  suit  inquire  whether 
that  jurisdiction  in  fact  existed.10  So  a  proceeding  by  receivers  of  a 
corporation  to  enforce  the  liability  of  a  stockholder  is  ancillary  to  the 
receivership  suit,  and  the  jurisdiction  thereof  depends  on  the  jurisdic- 
tion in  the  original  case.11  And  when  a  federal  court  takes  property 
into  its  custody,  by  a  receiver,  it  may  entertain  jurisdiction  of  claims 
against  that  property  in  favor  of  citizens  of  the  same  state  as  the  re- 
ceiver, or  feither  of  the  parties.  Such  jurisdiction  is  ancillary,  being 
in  aid  of  that  which  it  has  acquired  by  virtue  of  the  seizure  of  the 
property,  and  in  order,  it  having  possession,  that  it  may  make  final 
disposition  of  the  property.12  Similarly  a  suit  in  equity  for  a  per- 
petual injunction  to  restrain  the  enforcement  of  a  judgment  in  eject- 
ment, rendered  in  a  federal  court  and  brought  in  the  same  court,  is 
merely  an  incident  of  and  ancillary  to  the  ejectment  suit;  and  that 
court  has  jurisdiction  of  the  case  without  any  averment  of  the  citi- 
zenship of  the  parties.1"     But  a  suit  to  enjoin  the  prosecution  of 

5.  St.  Louis,  etc.,  Ry.  v.  Vickers,  9.  New  Orleans  v.  Fisher,  180  U.  S. 
122  U.  S.  360,  7  S.  Ct.  1216,  30  U.  S.  185,  21  S.  Ct.  347,  45  U.  S.  (L.  ed.) 
(L.  ed.)  1161.  485.. 

6.  Williams  v.  Crabb.  117  Fed.  193,  10.  Riverdale  Cotton  Mills  v.  Ala- 
54  C.  C.  A.  213,  59  L.R.A.  425  and  bama,  etc.,  Mfg.  Co.,  198  U.  S.  188, 
note;  National  Surety  Co.  v.  State  25  S.  Ct.  629,  49  U.  S.  (L.  ed.)  1008* 
Bank,  120  Fed.  593,  56  C.  C.  A.  657,  11.  Peck  v.  Elliott,  79  Fed.  10,  47 
61  L.R.A.  394.  U.  S.  App.  605,  24  C.  C.  A.  425,  38 

7.  Williams  v.  Crabb,  117  Fed.  193,  L.R.A.  616. 

54  C.  C.  A.  213,  59  L.R.A.  425  and  12.  Byers  v.  McAuley,  149  U.  & 
note.  608,  13  S.  Ct.  906,  37  U.  S.  (L.  ed.) 

8.  Rouse  v.  Letcher.  156  U.  S.  47,  867. 

15  S.  Ct.  266,  39  U.  S.  (L.  ed.)  341;       13.  Johnson  v.  Christian,  125  U.  S. 
Peck  v.  Elliott,  79  Fed.  10.  47  U.  S.  642,  8  S.  Ct.  989,  1135,  31  U.  S.  (L. 
App.  605,  24  C.  C.  A.  425,  38  L.R.A.  ed.)  820. 
616. 
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actions  in  a  st^ate  court  to  recover  overcharges  exacted  by  a  carrier  is 
not  ancillary  (so  as  to  be  justiciable  in  the  federal  courts  without 
divorsity  of  citizenship)  to  a  suit  in  a  federal  court  to  enjoin  the  en- 
forcement of  rates  -fixed  by  the  state,  and  to  restrain  shippers  and 
travelers  from  suing  on  account  of  overcharges,  in  which  a  decree 
granting  the  relief  sought  bad  been  reversed  by  the  supreme  court 
with  directions  to  dismiss  the  bill.14 

12.  Crimes.— The  criminal  jurisdiction  of  the  courts  of.  the  United 
States  is  wholly  derived  from  federal  statutes,  and  in  the  absence  of 
legislation  no  such  jurisdiction  exists.15  Nor  can  such  courts  be  in- 
vested with  any  jurisdiction  beyond  what  the  power  ceded  to  the 
United  States  by  the  constitution  authorizes  Congress  to  confer.16 
Therefore,  as  the  constitution  protects  every  one  from  being  prosecu- 
ted in  a  court  of  the  United  States  without  the  intervention  of  a  grand 
jury,  for  any  crime  which  is  subject  by  law  to  an  infamous  punish- 
ment, no  declaration  of  Congress  is  needed  to  secure,  or  competent 
to  defeat,  the  constitutional  safeguard.17  In  general,  such  courts 
also  have  no  jurisdiction  of  crimes  against  the  sovereignty  of  any 
state,18  nor  can  they  act  in  excess  of  the  jurisdiction  conferred.19  But 
it  has  been  decided  that  in  the  absence  of  an  act  of  Congress  on  the 
subject  the  courts  of  the  United  States  in  the  administration  of  the 
criminal  law  are  governed  by  the  rules  of  the  common  law.so 

y    II.  Citizenship  of  Parties 

Jurisdiction  Based  on  Citizenship 

13.  In  General. — Diversity  of  citizenship  confers  jurisdiction  ir- 
respective of  the  cause  of  action.1  The  constitution  imposes  no  limi- 
tation on  the  class  of  cases  involving  controversies  between  citizens 
of  different  states,  to  which  the  judicial  power  of  the  United  States 

14.  St.  Louis,  etc.,  R.   Co.  v.  M<v  criminal  cases,  see  infra,  par.  101. 
Knight,  244  U.  S.  368,  37  S.  Ct.  611,  16.  United  States  v.  Hall,  98  U.  S. 
61  U.  S.  (L.  ed.)  1200.  343,  25  U.  S.  (L.  ed.)  180. 

15.  United  States  v.  Hudson,  7  17.  Mackin  v.  United  States,  117  U. 
Cranch  32,  3  U.  S.  (L.  ed.)  259;  S.  348,  6  S.  Ct.  777,  29  U.  S.  (L.  ed.) 
United  States  v.  Hall,  98  U.  S.  343,  909.  As  to  what  are  infamous  crimes, 
25  U.  S.  (L.  ed.)  180;  Manchester  v.  see  Criminal  Law,  vol.  8,  pp.  52-53. 
Massachusetts,  139  U.  S.  240,  11  S.  18.  See  Criminal  Law,  vol.  8,  p. 
Ct.  559,  35  U.  S.  (L.  ed.)  159.  98. 

Note:  4  U.  S.  (L.  ed.)  124..  19.  Ex  parte  Bollman,  4  Cranch  75, 

As  to  jurisdiction  of  district  courts  2  TJ.  S.   (L.  ed.)  554. 

of  crimes  and  offenses,  see  infra,  par.  20.  Howard    v.    United    States,   75 

125.     As  to  concurrent  and  conflicting  Fed.  986,  43  U.  S.  App.  678,  21  C. 

jurisdiction  in  criminal  cases,  see  in-  C.  A.  586,  34  L.R.A.  509. 

fra.  par.  45.    As  to  the  appellate  juris-  1.  Pope  v.  Louisville,  etc.,  R.   Co., 

diction     of    the    supreme     court     of  173  U:  S.  573,  19  S.  CL  500,  43  U. 

appeals    from    the    district    court    in  S.  (L.  ed.)  814. 

15 


§  14  UNITED  STATES  COURTS  27  B.  C.  L. 

may  be  extended ;  and  Congress  may,  therefore,  lawfully  provide  for 
bringing,  at  the  option  of  either  of  the  parties,  all  such  controversies 
within  the  jurisdiction  of  the  federal  judiciary,8  which  jurisdiction 
cannot  be  impaired  by  state  laws  prescribing  the -modes  of  redress  in 
the  state  courts,  or  regulating  the  distribution  of  the  judicial  power.1 
The  citizenship  of  the  parties  is  immaterial  as  affecting  the  jurisdiction 
of  the  United  States  supreme  court  of  a  writ  of  error  to  a  state  court 4 
or  in  ancillary  and  dependent  proceedings,  where  jurisdiction  exists 
over  the  subject  of  the  litigation.* 

14.  District  in  Which  Defendant  Is  Inhabitant  or  in  Which  Found. 
— By  the  Judiciary  Act  of  1789  and  by  legislation  subsequent  thereto 
it  was  provided  that  no  civil  suit  should  be  brought  against  a  citizen 
of  the  United  States  by  an  original  process  in  any  other  district  than 
that  whereof  he  was  an  inhabitant  of  in  which  he  should  be  found 
at  the  time  of  serving  the  writ.f  By  the  Act  of  March  3,  1887,  as 
corrected  by  Act  of  August  13,  1888  (now  contained  in  the  Judicial 
Code,  §  51;  5  Fed.  St.  Ann.  2d  ed.  486),  however,  this  provision 
was  amended  by  striking  out  the  clause,  "or  in  which  he  shall  be 
found  at  the  time  of  serving  such  process  or  commencing  such  pro- 
ceeding," and  by  adding  "but  where  the  jurisdiction  is  founded  only 
on  the  fact  that  the  action  is  between  citizens  of  different  states,  suit 
shall  be  brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant."  7  The  general  object  of  this  act  was  to 
contract,  not  to  enlarge,  the  jurisdiction  of  the  courts.8  In  applying 
this  provision  it  has  been  decided  that  a  suit  brought  in  the  name  of 
the  United  States  under  the  Act  of  August  13,  1894,  on  the  bond  of  a 
public  contractor,  for  the  benefit  of  a  person  furnishing  materials  and 
labor  for  the  construction  of  a  public  work,  is  governed  by  the  clause 
that  it  must  be  brought  in  the  district  whereof  defendant  was  an  in- 
habitant.0 This  provision  is  inapplicable  to  suits  by  a  citizen  of  a 
state  against  an  alien,  and  consequently  such  a  person  or  corporation 

2.  Gaines  v.  Fuentes,  92  U.  S.  10,  Ct.  485,  33  U.  S.  (L.  ed.)  833;  Shaw 
23  U.  S.  (L.  ed.)  524.  v.  Quincy  Min.  Co.,  145  U.  6.  444,  12 

3.  Hyde  v.  Stone,  20  How.  170,  15  S.  Ct.  935,  36  U.  S.  (L.  ed.)  768; 
U.  S.  (L.  ed.)  874.  In  re  Keasbey,  etc.,  Co.,  160  U.  S. 

4.  Barrington  v.  Missouri,  205  U.  S.  221,  16  S.  Ct.  273,  40  tJ.  S.  (L.  ed.) 
483,  27  S.  Ct.  582,  51  U.  S.  (L.  ed.)  402;  Ex  parte  Wisner,  203  U.  S.  449, 
890.  27  S.  Ct.  150,  51  U.  S.  (L.  ed.)  264. 

5.  In  re  Tyler,  149  U.  S.  164,  13  S.  8.  Shaw  v.  Quincy  Min.  Co.,  145  U. 
Ct.  785,  37  U.  S.  (L.  ed.)  689.  S.  444, 12  S.  Ct.  935,  36  U.  S.  (L.  ed.) 

6.  M'Micken  v.  Webb,  11  Pet.  25,  768;  Ex  parte  Wisner,  203  U.  S.  449, 
9  U.  S.  (L.  ed.)  618;  Chaffee  v.  Hay-  27  S.  Ct.  150,  51  TJ.  S.  (L.  ed.)  264. 
ward,  20  How.  208,  15  U.  S.  (L.  ed.)  9.  Davidson  Bros.  Marble  Co.  v. 
804;  In  re  Keasbey,  etc.,  Co.,  160  U.  United  States,  213  U.  S.  10,  29  S.  Ct 
S.  221, 16  S.  Ct.  273,  40  U.  S.  (L.  ed.)  324,  53  U.  S.  (L.  ed.)  675.  Compare 
402.  Title   Guaranty,   etc.,    Co.   v.   United 

7.  McCormick  Harvesting  Mach.  States,  228  U.  S.  567,  33  S.  Ct.  614. 
Co.  v.  Walthers,  134  U.  S.  41,  10  S.  57  U.  S.  (L.  ed.)  969. 
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may  be  sued  by  a  citizen  of  a  state  of  the  Union  in  any  district  in 
which  valid  service  can  be  made  on  the  defendant.10  And  a  federal 
court  cannot  by  attachment  of  property  within  the  district  where 
suit  is  brought  acquire  jurisdiction  to  render  judgment  against  such 
property,  where  the  owner  is  not  a  resident  of  the  district  and  is 
not  legally  found  and  served  therein  so  as  to  authorize  a  personal 
judgment11 

15.  Object  of  Provision  as  to  Citizenship. — As  to  the  reasons  for 
conferring  such  jurisdiction  it  was  early  said  that  if  it  is  a  just  prin- 
ciple that  every  government  ought  to  possess  the  means  of  executing 
its  own  provisions  by  its  own  authority,  it  will  follow  that  in  order 
to  the  inviolable  maintenance  of  that  equality  of  privileges  and  im- 
munities guaranteed  by  the  constitution  the  national  judiciary  ought 
to  preside  in  all  cases  in  which  one  state  or  its  citizens  are  opposed  to 
another  state  or  its  citizens.18  The  object  was  to  enable  such  contro- 
versies to  be  determined  by  a  national  tribunal,  and  thereby  to  avoid 
the  partiality,  or  suspicion  of  partiality,  which  might  exist  if  the 
plaintiff  state  were  compelled  to  resort  to  the  courts  of  the  state  of 
which  the  defendants  were  citizens.18  This  grant  of  judicial  power, 
however,  was  not  intended  to  confer  on  the  courts  of  the  United 
States  jurisdiction  of  a  suit  or  prosecution  by  the  one  state,  of  such  a 
nature  that  it  could  not,  on  the  settled  principles  of  public  and  inter- 
national law,  be  entertained  by  the  judiciary  of  the  other  state  at  all.1* 

16.  Collusion  between  Parties  for  Purpose  of  Jurisdiction. — Where 
it  appears  that  a  transfer  or  conveyance  of  a  thing  other  than  a 
chose  in  action  is  made  for  the  sole  purpose  of  creating  a  diversity  of 
citizenship,  so  as  to  make  a  case  cognizable  on  that  ground  in  a  fed- 
eral court,  no  jurisdiction  attaches.15     Similarly  incorporation  in 

10.  In  re  Hohorst,  150  U.  S.  653,  1  S.  Ct.  617,  27  U.  S.  (L.  ed.)  306; 
14  S.  Ct.  221,  57  U.  S.  (L.  ed.)  1211.  Cashman  v.  Amador,  etc.,  Canal  Co., 

11.  Harland  v.  United  lines  Tel.  118  U.  S.  58,  6  S.  Ct.  926,  30  U.  S. 
Co.,  40  Fed.  308,  6  L.R.A.  252  and  (L.  ed.)  72;  Crawford  v.  Neal,  144 
note.  U.  S.  585,  12  S.  Ct.  759,  36  U.  S. 

12.  Marshall  v.  Baltimore,  etc.,  E.  (L.  ed.)  552;  Lehigh  Min.,  etc.,  Co. 
Co.,  16  How.  314,  14  U.  S.  (L.  ed.)  v.  Kelly,  160  U.  S.  327,  16  S.  Ct.  307, 
953.  40  U.    S.    (L.  ed.)    444;   Merritt  v. 

13.  State  v.  Pelican  Ins.  Co.,  127  Bowdoin  College,  169  U.  S.  551,  18 
U.  S.  265,  8  S.  Ct.  1370,  32  U.  S.  S.  Ct.  415,  42  U.  S.  (L.  ed.)  850; 
(L.  ed.)  239.  Lake  County  v.  Dudley,  173  TJ.  S.  243, 

14.  State  v.  Pelican  Ins.  Co.,  127  19  S.  Ct.  398,  43  U.  S.  (L.  ed.)  684; 
U.  S.  265,  8  S.  Ct.  1370,  32  U.  S.  Dawson  v.  Columbia  Ave.  Sav.  Fund, 
(L.  ed.)  239.  etc.,  Co.,  197  U.  S.  178,  25  S.  Ct.  420, 

15.  Smith  v.  Kernochen,  7  How.  49  U.  S.  (L.  ed.)  713;  Miller  v.  East 
198,  12  U.  S.  (L.  ed.)  666;  Barney  Side  Canal,  etc.,  Co.,  211  U.  S.  293, 
v.  Baltimore,  6  Wall.  280,  18  IL  S.  29  S.  Ct.  Ill,  53  U.  S.  (L.  ed.)  189; 
(L.ed.)  825;  Williams  v.  Nottawa  Tp.,  Southern  Realty  Invest.  Co.  v.  Wal- 
104  U.  S.  209,  26  U.  S.  (L.  ed.)  719;  ker,  211  U.  S.  603,  29  S.  Ct.  211,  53 
Hayden  v.  Manning,  106  U.  S.  586,  U.  S.   (L.  ed.)   346;  O'Neil  v.  Wol- 
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one  state  at  the  instance  of  persons  who  are  citizens  of  another  state 
for  the  sole  purpose  of  having  controversies  between  citizens  of  the 
same  state  litigated  in  a  federal  court  is  an  attempt  collusively  to  con- 
fer jurisdiction  which  the  courts  will  not  entertain.1*'  And  where 
the  party  guilty  of  the  collusion  asks  relief  from  a  judgment  against 
himself,  the  supreme  court  will  stop  the  suit  just  where  it  should  have 
been  stopped  in  the  court  below,  and  remit  the  parties  to  their  orig- 
inal rights.17  This  question  of  collusive  jurisdiction  was  expressly 
provided  for  by  the  Act  of  March  3,  1875  (Judicial  Code,  §  37 ;  5 
Fed.  St.  Ann.  2d  ed.  398),  which  directed  the  court  to  dismiss 
such  a  suit  where  it  appeared  that  there  was  collusion  for  the  purpose 
of  conferring  jurisdiction ; 18  but  so  long  as  no  improper  act  has  been 
done  by  which  the  jurisdiction  of  the  federal  court  has  attached  the 
motive  for  bringing  the  suit  there  is  unimportant.19  So  the  mere  fact 
that  a  citizen  of  one  state  having  title  to  lands  in  another  derives  his 
title  from  a  citizen  of  the  state  in  which  the  lands  lie  does  not  disable 
him  from  suing  for  those  lands  in  the  courts  of  the  United  States.*0 
And  it  was  held  under  that  act  that  the  transfer  of  a  note,  not  made 
for  the  purpose  of  conferring  jurisdiction  but  to  create  ownership 
which  would  cut  off  an  anticipated  defense,  would  not  make  it  proper 
to  refuse  to  take  jurisdiction,  if  the  transfer  was  complete  and  such  as 
to  enable  the  assignee  to  sue  in  his  own  name.1  Furthermore  where 
an  assignment  is  claimed  to  have  been  made  for  the  purpose  of  con- 
ferring jurisdiction  on  a  federal  court  it  is  held  to  be  necessary  in 
order  to  devest  the  court  of  jurisdiction  to  bring  home  to  the  assignee 
a  knowledge  of  this  purpose  and  that  until  this  is  done  he  will  be  con- 
sidered* an  innocent  purchaser  without  notice.*    And  a  plea  to  the 

eott  Min.  Co.,  174  Fed.  527,  98  C.  C.       19.  Crawford   ▼.   Neal,   144   U.    S. 

A.  309,  27   L.R.A.(N.S.)    200;  Won-  585,  12  S.  Ct.  759,  36  U.  S.  (L.  ed.) 

derly   v.   Lafayette  County,   150   Mo.  552;  In  re  Metropolitan  Receivership, 

635,  51  S.  W.  745,  73  A.  S.  R.  474,  208  U.  S.  90,  28  S.  Ct.  219,  52  U.  S. 

45  L.R.A.  386.    As  to  the  right  of  an  (L.  ed.)  403;  Wheeler  v.  Denver,  229 

assignee  of  a  chose  in  action  to  sue  in  U.  S.  342,  33  S.  Ct.  842,  57  U.  S.  (L. 

a  federal  court,  see  infra,  par.  123.  ed.)  1219;  O'Neil  v.  Wolcott  Min.  Co., 

16.  Miller  v.  East  Side  Canal,  etc.,  174  Fed.   527,  98  C.   C.   A.  309,   27 
Co.,  211  U.  S.  293,  29  S.  Ct.  Ill,  53  L.K.A.fN.S.)  200. 

U.  S.   (L.  ed.)   169;  Southern  Realty  20.  M'Donald    v.    Smallev,    1    Pet. 

Invest.  Co.  v.  Walker,  211  U.  S.  603,  620,  7  U.  S.  (L.  ed.)  287;  Barney  v. 

29  S.  Ct.  211,  53  U.  S.  (L.  ed.)  346.  Baltimore,  6  Wall.  280,  18  U.  S.   (L. 

17.  Williams   v.   Nottawa   Tp.,   104  ed.)  825.     See  Crawford  v.  Neal,  144 
U.  S.  209,  26  U.  S.  (L.  ed.)  719.  U.  S.  585,  12  S.  Ct.  759,  36  U.  S.  (L.  . 

18.  Havden   v.  Manning,  106  U.  S.  ed.)  552. 

586,  1  S.  Ct.  617,  27  U.  S.   (L.  ed.)  1.  Lanier  v.  Nash,  121  U.  S.  404.  7 

306;  Bernards  '1  p.  v.  Stebbins,  109  U.  S.  Ct.  919.  30  U.  S.  (L.  ed.)  947.    As 

S.  341,  3  S.  Ct.  252,  27  U.  S.  (L.  ed.)  to  the  present  rule  regarding  notes,  see 

956;  Farmington  v.  Pillsbury,  114  U.  infra,  par.  123. 

S.  138,  5  S.  Ct.  807,  29  U.  S.  (L.  ed.)  2.  Smith  v.  Kernochen,  7  How.  198, 

114.  12  U.  S.  (L.  ed.)  666. 
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jurisdiction  of  a  federal  court,  based  on  the  ground  Unit  the  complain- 
ants had  collusively  made  parties  complainant*  and  defendants  for 
the  purpose  of  showing  the  requisite  diversity  of  citizenship,  is  in- 
sufficient in  law  if  it  does  not  specify  what  parties  are  alleged  collu- 
sively to  have  been  so  made.3  Again,  if  the  parties  are  properly 
aligned  the  suit  niav  not  be  dismissed  for  collusion  because  necessary 
parties  are  omitted,  whose  presence  would  defeat  jurisdiction,  although 
such  omission  may  be  a  ground  for  dismissal  on  the  merits.* 

17*  Effect  of  Change  of  Domicil  of  Party. — An  inquiry  as  to  the 
citizenship  of  parties  joined  in  a  suit  is  determined  by  their  condition 
at  its  commencement,*  If  jurisdiction  then  exists  it  is  not  lost  by  a 
change  in  the  citizenship  of  either  party  pending  the  suit  whereby 
both  become  citizens  of  the  same  state.6  So  a  citizen  of  the  United 
States  can  instantly  transfer  his  citizenship  from  one  state  to  another, 
and  his  right  to  sue  in  the  courts  of  the  United  States  is  none  the  less 
because  his  change  of  domicil  was  induced  by  the  purpose,  whether 
avowed  or  not,  of  invoking,  for  the  protection  of  his  rights,  the  juris- 
diction of  a  federal  court7  It  is  necessary,  however,  that  the  change 
be  made  with  the  bona  fide  intention  of  becoming  a  citizen  of  the  state 
to  which  the  person  removes.8  If  his  sole  object  in  so  doing  is  to  place 
himself  in  a  position  to  invoke  the  jurisdiction  of  a  federal  court,  his 
intention  being  to  leave  the  state  as  soon  as  he  can  without  defeating 
jurisdiction,  he  will  be  regarded  as  a  mere  sojourner  therein.* 

18.  Raising  Question  of  Citizenship. — Under  the  earlier  practice  a 
question  of  the  citizenship  of  a  party  to  a  cause  could  not  constitute 
a  part  of  the  issue  on  the  merits  but  must  be  brought  forward  by  a 
proper  plea  in  abatement  in  an  earlier  stage  of  the  cause.10  A  plea  in 
abatement,  however,  was  required  only  where  the  citizenship  averred 
was  such  as  to  support  the  jurisdiction  of  the  court  and  the  defendant 

3.  Helm  v.  Zarecor,  222  U.  S.  32,   Ct.  817,  43  U.  S.  (L.  ed.)  1081. 

32  S.  Ct.  10,  56  U.  S.  (L.  ed.)  77.  7.  Morris  v.  Gilmer,  129  U.  S.  315, 

4.  Helm  v.  Zarecor,  222  U.  S.  32,  9  S.  Ct.  289,  32  U.  S.  (L.  ed.)  690. 
32  S.  Ct.  10,  56  U.  S.   (L.  ed.)   77.       8.  Jones  v.  League,  18  How.  76,  15 
See  Sharpe  v.  Bonham,  224  U.  S.  241,  U.  S.  (L.  ed.)  263;  Morris  v.  Gilmer, 
32  S.  Ct.  420,  56  U.  S.  (L.  ed.)  747.       129  U.  S.  315,  9  S.  Ct.  289,  32  U.  S. 

5.  Mollan    v.    Torrance,    9    Wheat.    (L.  ed.)  690. 

537,  6  U.  S.  (L.  ed.)  154;  Connolley  '  9.  Morris  v.  Gilmer,  129  U.  S.  315. 

v;  Taylor,  2  Pet.  556,  7  U.  S.  (L.  ed.)  9  S.  Ct.  289,  32  U.  S.  (L.  ed.)  690. 

518;   Anderson   v.   Watt,   138   U.   S.  10.  D'Wolf  v.  Raband,  1  Pet.  476. 

694,  11  S.  Ct.  449,  34  U.  S.  (L.  ed.)  7  U.  S.  (L.  ed.)  227;  Smith  v.  Ker- 

1078;  Vose  v.  Morton,  4  Cufib.  (Mass.)  nochen,  7  How.  198,  12  U.  S.  (L.  ed.) 

27,  50  Am.  Dec.  750.  666 ;  Wickliffe  v.  O wings,  17  How.  47, 

6.  Morgan  v.  Morgan,  2  Wheat.  290,  15  U.  S.  (L.  ed.)  44;  De  Sobry  v. 
4  U.  S.  (L.  ed.)  242;  Clarke  v.  Ma-  Nicholson,  3  Wall.  420,  18  U.  S.  (L. 
thewson,  12  Pet.  164,  9  U.  S.  (L.  ed.)  ed.)  263;  Susquehanna,  etc.,  R.,  etc.. 
1041;  Louisville,  etc,  R.  Co.  v.  Louis-  Co.  v.  Blatchford.  11  Wall.  172,  20 
ville  Trust  Co.,  174  U.  S.  552,  19  S.  U.  S.  (L.  ed.)  179. 
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desired  to  controvert  the  averment.11  It  was  also  held  that  a  plea  in 
abatement  was  not  always  necessary  to  raise  the  question  of  citizen* 
ship,  as  where  the  citizenship  of  the  parties  was  averred  in  the  bill  of 
complaint,  and  it  appeared  that  some  of  the  plaintiffs  were  disqualified 
by  their  citizenship  from  maintaining  the  suit,  in  which  case'  the 
defect  might  be  taken  advantage  of  by  demurrer,  or  without  demur- 
rer, on  motion  at  any  stage  of  the  proceedings.18  Subsequent,  how- 
ever, to  the  Act  of  March  3,  1875  (ch.  137,  §  5;  Judicial  Code, 
§  37;  5  Fed.  St.  Ann.  2d  ed.  398),  an  objection  to  jurisdiction  on 
a  denial  of  the  averment  of  citizenship  was  not  confined  to  a  plea  in 
abatement  or  a  demurrer,  but  might  be  taken  in  the  answer,  and  the 
time  at  which  it  might  be  raised  was  not  restricted.1*  And  if  in  the 
course  of  a  trial  it  appears  by  competent  evidence  that  the  suit  does 
not  really  and  substantially  involve  a  dispute  of  which  the  court  has 
cognizance,  or  that  the  parties  have  been  improperly  or  collusively 
made  or  joined  for  the  purpose  of  creating  a  cognizable  case,  the  court 
may  of  its  own  motion  stop  all  further  proceedings  and  dismiss  the 
suit14  But  while  this  act  gives  the  court  the  right  to  dismiss  a  suit 
when  that  situation  appears,  whether  the  parties  raise  tfie  question 
or  not,  it  is  the  duty  of  the  defendant  to  bring  the  matter  to  the  at- 
tention of  the  court,  in  some  proper  way,  where  the  facts  are  known 
upon  which  a  want  of  jurisdiction  appears.15  The  question  of  the 
jurisdiction  of  a  federal  court,  invoked  on  the  ground  of  diversity  of 
citizenship,  may  also  be  raised  by  a  motion  to  dismiss  on  the  proofs 
taken  by  a  master  to  whom  the  case  has  been  referred.lf 

19.  Suits  in  Name  of  Public  Official  against  Citizens  of  Same 
State. — Where  the  real  and  only  controversy  is  between  citizens  of 
different  states,  or  an  alien  and  a  citizen,  the  fact  that  the  plaintiff  is 
by  some  positive  law  compelled  to  use  the  name  of  a  public  official  of 
the  state  wherein  the  defendant  resides,  but  who  has  no  interest  in 
• 

11.  Susquehanna,  etc.,  R.,  etc.,  Co.  Anderson  v.  Watt,  138  U.  S.  694,  11 
v.  Blatchford,  11  Wall.  172,  20  U.  S.  S.  Ct.  449,  34  U.  S.  (L.  ed.)  1078; 
(L.  ed.)  179.  Empire  Coal,  etc.,  Co.  v.  Empire  Coal, 

12.  Susquehanna,  etc.,  R.  etc.,  Co.  etc.,  Co.,  150  U.  S.  159,  14  S.  Ct.  66, 
v.  Blatchford,  11  Wall.  172,  20  U.  S.  37  U.  S.  (L.  ed.)  1037;  Interior 
(L.  ed.)  179.  Constr.,  etc.,  Co.  v.  Gibney,  160  U.  S. 

13.  Anderson  v.  Watt,  138  U.  S.  217,  16  S.  Ct  272,  40  U.  S.  (L.  ed.) 
694,  11  S.  Ct  449,  34  U.  S.  (L.  ed.)  401;  Thomas  v.  Ohio  State  University, 
1078 ;  Gilbert  v.  David,  235  U.  S.  561,  195  U.  S.  207,  25  S.  Ct.  24,  49  U.  S. 
35  S.  Ct.  164,  59  U.  S.  (L.  ed.)  360;  (L.  ed.)  160;  Steigleder  v.  McQues* 
Missouri  Pac.  R.  Co.  v.  Meeh,  69  Fed.  ten,  198  U.  S.  141,  25  S.  Ct.  616,  49 
753,  32  U.  S.  App.  691,  16  C.  C.  A.  U.  S.  (L.  ed.)  986. 

510,  30  L.R.A.  250.  15.  Gilbert  v.  David,  235  U.  S.  561, 

14.  Hartog  v.  Memory,  116  U.  S.  35  S.  Ct.  164,  59  U.  S.  (L.  ed.)  360. 
588,  6  S.  Ct  521,  29  U.  S.  (L.  ed.)  16.  Steigleder  v.  McQuesten,  198  U. 
725;  Nashua,  etc.,  R.  Corp.  v.  Bos-  S.  141,  25  S.  Ct  616,  49  U.  S.  (L.  ed.) 
ton,  etc.,  R.  Corp.,  136  U.  S.  356,  10  986:  Gilbert  v.  David,  235  U.  S.  561, 
S.  Ct  1004,  34  U.  S.   (L.  ed.)   363:  35  S.  Ct  164,  59  U.  S.  (L.  ed.)  86a 

20 


27  R.  C.  L.  UNITED  STATES  COURTS  §  20 

or  control  over  the  proceeding,  will  not  deprive  a  federal  court  of  ju- 
risdiction, aa  that  court  will  not  consider  any  others  as  parties  to  the 
suit  than  the  persons  between  whom  the  litigation  actually  exists.17 
This  doctrine  has  been  followed  in  the  ease  of  a  suit  by  a  citizen  of 
one  state  to  his  own  use  but  in  the  name  of  the  governor  of  another 
state  on  a  bond  given  to  the  governor  by  a  public  officer  of  the  latter 
state  conditioned  for  the  faithful  performance  of  his  duties.18 

20.  Effect  of  Equitable  Interest  Where  Parties  Have  Legal  Inter- 
est.— Where  the  citizenship  of  the  parties  gives  jurisdiction,  and  the 
legal  right  to  sue  is  in  the  plaintiff,  the  court  will  not  inquire  into  the 
residence  of  those  who  may  have  an  equitable  interest  in  the  claim. 
They  are  not  necessary  parties  on  the  record.19  And  conversely  the 
original  beneficial  owner  can  sue  in  the  federal  courts  on  a  note,  al- 
though an  original  but  nominal  payee,  by  reason  of  citizenship,  could 
have  no  such  right.*0  In  the  case  also  of  executors  or  administrators 
if  they  are  citizens  of  a  different  state  from  the  party  sued,  a  federal 
court  will  entertain  jurisdiction  on  the  ground  that  they  axe  the  real 
parties  in  interest,  and  succeed  to  all  the  rights  of  the  testator  or  in- 
testate by  operation  of  law.  And  it  makes  no  difference  that  the  tes- 
tator or  intestate  was  a  citizen  of  the  same  state  with  the  defendants, 
and  could  not,  if  alive,  have  sued  in  the  federal  courts;  nor  is  the 
status  of  the  parties  affected  by  the  fact  that  the  creditors  and  legatees 
of  the  decedent  are  citizens  of  the  same  state  with  the  defendants.1 
But  if  they  are  not  personally  qualified  by  their  citizenship,  the  courts 
of  the  United  States  will  not  entertain  jurisdiction,  although  the  par- 
ties whom  they  represent  may  be  qualified.8  Similarly  the  citizen- 
ship of  the  guardian  rather  than  that  of  the  ward  is  determinative  on 
the  question  of  jurisdiction,*  as  is  also  that  of  a  trustee.4    And  per- 

17.  Browne  v.  Strode,  5  Cranch  agent  of  the  plaintiff  and  never  had 
303,  3  U.  S.  (L.  ed.)  108;  McNutt  v.  any  beneficial  interest  in  the  note. 
Bland,  2  How.  9,  11  U.  S.  (L.  ed.)  1.  Childress  v.  Emory,  8  Wheat. 
159;  New  Orleans  v.  Gaines,  138  U.  642,  5  U.  S.  (L.  ed.)  705;  Susque- 
S.  595, 11  S.  Ct  438,  34  U.  S.  (L.  ed.)  hanna,  etc.,  R.  etc.,  Co.  v.  Blatchford, 
1102;  Mexican  Cent.  R.  Co.  v.  Eck-  11  Wall.  172,  20  U.  S.  (L.  ed.)  179; 
man,  187  U.  S.  429,  23  S.  Ct.  211,  47  Rice  v.  Houston,  13  Wall.  66,  20  U.  S. 
U.  8.  (L.  ed.)  245.  (L.  ed.)  484;  Ingeraoll  v.  Coram,  211 

18.  McNutt  v.  Bland,  2  How.  9,  11  U.  S.  335,  29  S.  Ct.  92,  53  U.  S.  (.L. 
U.  S.  (L.  ed.)  159.  See  also  Removal  ed.)  208;  Memphis  St  R.  Co.  v. 
op  Causes,  vol.  23,  p.  655.  Moore,  243  U.  S.  299,  37  S.  Ct  273, 

19.  Bonnafee  v.  Williams,  3  How.  61  U.  S.  (L.  ed.)  733. 

574,  11  U.  S.  (L.  ed.)  732.     See  Ir-       2.  Susquehanna,  etc.,  R.,  etc.,   Co. 
vine  v.  Lowry,  14  Pet.  293,  10  U.  S.  v.  Blatchford,  11  WaiL  172,  20  U.  *S. 
(L.  ed.)   462.     See  also  Removal  of  (L.  ed.)  179. 
Causes,  vol.  23,  p.  650.  3.  Mexican  Cent.  R.  Co.  v.  Eckman, 

20.  Kirven  v.  Virginia-Carolina  187  U.  S.  429,  23  S.  Ct.  211,  47  U.  S. 
Chemical  Co.,  145  Fed.  288,  76  C.  C.    (L.-ed.)  245. 

A.  172,  7  Ann.  Cas.  219.    In  this  case       4.  Dodge  v.  Tulleys,  144  U.  S.  451, 
the  payee  of  the  note  sued  on  was  the  12  S.  Ct  728,  36  U.  S.  (L.  ed.)  501; 
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sons  subrogated  by  the  rules  of  equity  to  the  rights  of  others  stand 
on  their  own  citizenship  in  the  federal  courts,  irrespectively  of  the 
citizenship  of  those  to  whose  rights  they  are  subrogated,  and  may  sue 
in  those  courts  although  the  persons  to  whose  rights  they  are  subro- 
gated could  not  by  reason  of  thoir  citizenship.5 

21.  Citizens  of  District  of  Columbia  or  Territories. — A  citizen  of 
the  District  of  Columbia  is  not  a  citizen  of  a  state  so  as  to  confer  ju- 
risdiction on  a  federal  court  on  the  ground  of  diverse  citizenship  as 
that  term  is  used  in  the  federal  constitution  or  in  the  act  of  Congress 
conferring  jurisdiction  in  pursuance  of  such  provision..6  The  same 
principle  and  doctrine  also  controls  in  the  case  .of  one  who  is  a  citizen 
of  a  territory,7  since  although  there  may  be  difference  in  many  re- 
spects between  a  territory  and  the  District  of  Columbia  neither  is  a 
state  in  the  sense  in  which  that  term  is  used  in  the  constitution.*  So 
a  charitable  corporation  created  by  decree  of  the  Spanish  Crown  to 
operate  in  Porto  Rico  is  not  a  citizen  of  the  United  States  within  the 
meaning  of  the  act  of  Congress  extending  the  jurisdiction  of  the  dis- 
trict court  for  Porto  Rico  to  controversies  where  the  parties  are  citi- 
zens of  the  United  States  or  where  either  of  them  is  a  citizen,  but  such 
corporation  is,  if  a  citizen  of  any  country,  a  citizen  of  Porto  Rico.* 
But  where  a  territory,  under  whose  laws  a  corporation  is  created,  is 
subsequently  admitted  as  a  state,  such  corporation  is,  for  the  purpose 
of  citizenship,  to  be  treated  as  a  corporation  of  the  state,  as  much  so 
as  if  it  had  derived  its  existence  from  state  legislation.10 

22.  Citizenship  Generally  of  Corporations. — It  was  early  decided 
.  that  a  corporation  aggregate  could  not  be  a  citizen,  or  litigate  in  the 

courts  of  the  United  States,  unless  in  consequence  of  the  character 
of  the  individuals  who  composed  the  body  politic,  which  character 
must  appear  by  proper  averments  on  the  record,11  but  that  a  corpo- 

Jobnson  v.  St.  Louis,  172  Fed.  31,  96  8.  New  Orleans  v.  Winter,  1  Wheat. 

C.  C.  A.  617,  18  Ann.  Cas.  949.  91,  4  U.  S.  (L.  ed.)  44. 

5.  New  Orleans  v.  Gaines,  138  U.  9.  Martinez  v.  La  Asociacion,  etc., 
S.  595, 11  S.  Ct.  428,  34  U-  S.  (L.  ed.)  213  U.  S.  20,  29  S.  Ct.  327,  53  U.  S. 
1102.  (L.  ed.)  679. 

6.  Hepbnrn  v.  Ellzey,  2  Cranch  10.  Kansas  Pac.  R.  Co.  v.  Atchison, 
445,  2  U.  S.  (L.  ed.)  332;  Hooe  v.  etc.,  R.  Co.,  112  U.  S.  414,  5  S.  Ct. 
Jarnieson,  166  U.  S.  395,  17  S.  Ct.  208,  28  U.  S.  (L.  ed.)  794.  See  Shul- 
596,  41  U.  S.  (L.  ed.)  1049.  See  also  this  v.  McDougal,  225  U.  S.  561,  32 
Removal  op  Causes,  vol.  23;  p.  649.  S.  Ct.  704,  56  U.  S.  (L.  ed.)  1205. 

7.  New  Orleans  v.  Winter,  1  Wheat  11.  Hope  Ins.  Co.  v.  Boardman,  5 
91,  4  U.  S.  (L.  ed.)  44;  Cameron  v.  Cranch  57,  3  U.  S.  (L.  ed.)  36;  Bank 
Hodges,  127  U.  S.  322,  8  S.  Ct.  1154,  of  United  States  v.  Deveaux,  5  Cranch 
32  U.  S.  (L.  ed.)  132;  Southern  Kan-  61,  3  U.  S.  (L.  ed.)  38;  Commercial, 
sas  R.  Co.  v.  Briscoe,  144  U.  S.  133,  etc.,  Bank  v.  Slocomb,  14  Pet.  60,  10 
12  S.  Ct.  538,  36  U.  S.  (L.  ed.)  377.  U.  S.  (L.  ed.)  354;  Irvine  v.  Lowry, 
See  Martinez  v.  La  Asociacion,  etc.,  14  Pet.  293, 10  U.  S.  (L.  ed.)  462.  See 
213  U.  S.  20,  29  S.  Ct.  327.  53  U.  S.  also  Corporations,  vol.  7,  p.  35  et  seq.; 
(L.  ed.)  679.  See  also  Removal  op  Removal  of  Causes,  vol.  23,  p.  651 
Causes,  vol    23,  p.  649.  et  seq. 
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ration  composed  of  citizens  of  one  state  might  sue  a  citizen  of  another 
state  in  the  federal  courts.15  Subsequently,  however,  the  supreme 
court  on  reconsideration  of  this  question  held  that  a  corporation  is  a 
citizen  of  the  state  of  its  creation  within  the  constitutional  and  statu- 
tory provisions  conferring  on  the  federal  courts  jurisdiction  of  suits 
between  citizens  of  different  states,  and  this  is  now  the  established 
rule.1'  If  it  is  by  law  a  condition  precedent  to  corporate  existence 
that  a  certain  amount  of  capital  stock  should  be  subscribed  and  paid 
for,  a  compliance  with  that  condition  is  necessary  before  the  company 
becomes  a  corporation  entitled  to  sue  and  be  sued  in  the  courts  of  the 
United  States,  but  otherwise  not.14  In  case  of  a  railway  company  in- 
corporated under  an  act  of  Congress  to  carry  on  its  activities  and  op- 
erations in  different  states  it  cannot  be  regarded  as  a  citizen  of  any 

• 

12.  Bank  of  United  States  v.  De-  more,  etc.,  R.  Co.,  151  U.  S.  673,  14 
veaux,  5  Cranch  61,  3  U.  S.  (L.  ed.)  S.  Ct.  533,  38  U.  S.  (L.  ed.)  311; 
38.  In  re  Keasbey,  etc.,  Co.,  160  U.  S. 

13.  Louisville,  etc.,  R.  Co.  v.  Let-  221,  16  S.  Ct.  273,  40  U.  S.  (L.  ed.) 
son,  2  How.  497,  11  U.  S.  (L.  ed.)  402;  St.  Louis,  etc.,  R.  Co.  v.  James, 
353;  Marshall  v.  Baltimore,  etc.,  R.  161  U.  S.  545,  16  S.  Ct.  621,  40  U.  S. 
Co.,  16  How.  314,  14  U.  S.  (L.  ed.)  (L.  ed.)  802;  United  States  v.  North- 
053;  Lafayette  Ins.  Co.  v.  French,  18  western  Exp.,  etc.,  Co.,  164  U.  S.  686, 
How.  404,  15  U.  S.  (L.  ed.)  451;  17  S.  CL  206,  41  U.  S.  (L.  e<L)  599; 
Covington  Drawbridge  Co.  v.  Sliep-  St.  Joseph,  etc.,  R.  Co.  v.  Steele,  167 
herd,  20  How.  227,  15  U.  S.  (L.  ed.)  U.  S.  659,  17  S.  Ct.  925,  42  U.  S.  (L. 
806;  Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  ed.)  315;  Louisville,  etc.,  R.  Co.  v. 
Black  286,  17  U.  S.  (L.  ed.)  130;  Louisville  Trust  Co.,  174  U.  S.  552, 
Paul  v.  Virginia,  8  Wall.  168,  19  U.  S.  19  S.  Ct.  817,  43  U.  S.  (L.  ed.)  1081; 
(L.  ed.)  357;  Baltimore,  etc.,  R.  Co.  v.  Southern  R.  Co.  v.  Allison,  190  U.  S. 
Harris,  12  Wall.  65,  20  U.  S.  (L.  ed.)  326,  23  S.  Ct.  713,  47  U.  S.  (L.  ed.) 
354;  Chicago,  etc,  R.  Co.  v.  Whitton,  1078;  Thomas  v.  Ohio  State  Univer- 
13  Wall.  270,  20  U.  S.  (L.  ed.)  571;  sity,  195  U.  S.  207,  25  S.  Ct.  24,  49 
Sewing  Mach.  Co.'s  Case,  18  Wall.  563,  U.  S.  (L.  ed.)  160;  W.  L.  Wells  Co. 
21  U.  S.  (L.  ed.)  914;  Kansas  Pac.  v.  Gastonia  Cotton  Mfg.  Co.,  198  U. 
R.  Co.  v.  Atchison,  etc.,  R.  Co.,  112  S.  177,  25  S.  Ct.  640,  49  U.  S.  (L. 
U.  S.  414,  5  S.  Ct.  208,  28  U.  S.  (L.  ed.)  1003;  Macon  Grocery  Co.  v.  At- 
ed.)  794;  Barron  v.  Burnside,  121  U.  Ian  tic  Coast  Line  R.  Co.,  215  U.  S. 
S.  186.  7  S.  Ct.  931,  30  U.  S.  (L.  ed.)  501,  30  S.  Ct.  184,  54  U.  S.  (L.  ed.) 
015;  Wisconsin  v.  Pelican  Ins.  Co.,  300;  Missouri  Pac.  R.  Co.  v.  Castle, 
127  U.  S.  265,  8  S.  Ct.  1370,  32  U.  S.  224  U.  S.  541,  32  S.  Ct.  606,  56  U.  S. 
(L.  ed.)  239;  Nashua,  etc.,  R.  Corp.  v.  (L.  ed.)  875;  Shulthis  v.  McDougal, 
Boston,  etc.,  R.  Corp..  136  U.  S.  356,  225  U.  S.  561,  32  S.  Ct.  704,  56  U.  S. 
10  S.  Ct.  1004,  34  U.  IS.  (L.  ed.)  363;  (L.  ed.)  1205  and  note;  Connor  v. 
Shaw  v.  Quincv  Min.  Co.,  145  U.  S.  Vicksburg,  etc.,  R.  Co.,  36  Fed.  273,  1 
444,  12  S.  Ct.  935,  36  U.  S.  (L.  ed.)  L.R.A.  331  and  note;  Western  Union 
768  and  note;  Southern  Pac.  Co.  v.  Tel.  Co.  v:  Dickinson,  40  Ind.  444,  13 
Denton,  146  U.  S.  202,  13  S.  Ct.  44,  Am.  Rep.  295;  Rece  v.  Newport  News, 
36  U.  S.  (L.  ed.)  942;  Empire  Coal,  etc.,  Co.,  32  W.  Va.  164,  9  S.  E.  212, 
etc.,  Co.  v.  Empire  Coal,  etc.,  Co.,  150  3  L.R.A.  572.  See  also  Corporations, 
U.  S.  159,  14  S.  Ct.  66,  37  U.  S.  (L.  vol.  7,  pp.  35-37. 

ed.)  1037;  Galveston,  etc.,  R.  Co.  v.  14.  W.  L.  Wells  Co.  v.  Gastonia 
Gonzales,  151  U.  S.  496.  14  S.  Ct.  401,  Cotton  Mfg.  Co.,  198  U.  S.  177,  25 
38  U.  S.  (L.  ed.)  248;  Martin  v.  Balti-   S.  Ct.  640,  49  U.  S.  (L.  ed.)  1003. 
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particular  state  for  the  purpose  of  giving  a  federal  district  court  juris- 
diction of  a  suit  against  it  on  grounds  of  diversity  of  citizenship.15 

23.  Status  of  Corporation  in  State  Other  than  Where  Created. — 
The  status  or  citizenship  of  a  corporation  under  the  laws  of  a  state 
other  than  that  in  which  it  was  created  does  not  affect  its  citizenship 
in  the  state  of  its  creation  so  far  as  the  jurisdiction  of  the  federal 
courts  is  affected.16  This  principle  has  been  applied  in  cases  where 
a  corporation  which  has  come  into  being  under  the  laws  of  one  state 
maintains  and  transacts  business  in  another,17  or  has  even  been 
created  a  corporation  by  the  laws  of  a  different  state.18  And  a  rail- 
way company  incorporated  under  the  laws  of  a  state,  and  having 
its  principal  offices  within  one  district  of  such  state,  is  not  an  inhab- 
itant of  another  district  of  the  same  state  through  which  it  operates 
its  line  of  road  and  in  which  it  maintains  freight  and  ticket  offices 
and  depots.19  It  also  seems  to  be  generally  held  that  however  closely 
two  corporations  of  different  states  may  unite  their  interests,  and 
though  even  the  stockholders  of  the  one  may  become  the  stockhold- 
ers of  the  other  and  their  business  be  conducted  by  the  same  directors, 
the  separate  identity  of  each  as  a  corporation  of  the  state  by  which  it 
was  created,  and  as  a  citizen  of  that  state,  is  not  thereby  lost.  There- 
fore it  has  been  decided  that  such  a  union  does  not  destroy  the  neces- 
sary diversity  of  citizenship  in  a  suit  by  a  corporation  of  one  of  the 
states  against  a  citizen  of  another,  even  though  the  latter  be  the  al- 
lied corporation.80 

24.  Joint  Stock  and  Limited  Partnership  Associations. — The  provi- 
sions of  the  constitution  and  federal  statutes  as  to  jurisdiction  in  case 
of  diversity  of  citizenship  do  not  include  as  a  citizen  a  voluntary  or 

15.  Bankers'  Trust  Co.  v.  Texas,  etc.,  Fed.  273,  1  L.R.A.  331. 

R.  Co.,  241  U.  S.  295,  36  S.  Ct.  569,       17.  Empire  Coal,  etc.,  Co.  v.  Empire 

60  U.  S.  (L.  ed.)  1010.  Coal,  etc.,  Co.,  150  U.  S.  159,  14  S. 

16.  Ohio,  etc.,  R.  Co.  v.  Wheeler,  Ct.  66f  37  U.  S.  (L.  ed.)  1037;  Connor 
1  Black  286,  17  U.  S.  (L.  ed.)  130;  v.  Vicksburg,  etc.,  R.  Co.,  36  Fed. 
Chicago,  etc.,  R.  Co.  v.  Whitton,  13  273,  1  L.R.A.  331. 

Wall.  270,  20  U.  S.  (L.  ed.)  571;  Mem-  18.  St.  Joseph,  etc,  R.  Co.  v.  Steele, 
phis,  etc.,  R.  Co.  v.  Alabama,  107  U.  167  U.  S.  659,  17  S.  Ct  925,  42  U.  S. 
S.  581,  2  S.  Ct.  432,  27  U.  S.  (L.  ed.)  (L.  ed.)  315;  Louisville,  etc.,  R.  Co. 
518;  Goodlett  v.  Louisville,  etc.,  R.  v.  Louisville  Trust  Co.,  174  U.  S.  552, 
Co.,  122  U.  S.  391,  7  S.  Ct.  1254,  30  19  S.  Ct.  817,  43  U.  S.  (L.  ed.)  1081; 
U.  S.  (L.  ed.)  1230;  St.  Joseph,  etc,  Southern  R.  Co.  v.  Allison,  190  U.  S. 
R.  Co.  v.  Steele,  167  U.  S.  659,  17  S.  326,  23  S.  Ct.  713,  47  U.  S.  (L.  ed.) 
Ct.  925,  42  U.  S.  (L.  ed.)  315;  Louis-  1078;  Missouri  Pac  R.  Co.  v.  Castle, 
ville,  etc.,  R.  Co.  v.  Louisville  Trust  224  U.  S.  541,  32  S.  Ct.  606,  66  U.  S. 
Co.,  174  U.  S.  552,  19  S.  Ct.  817,  43    (L.  ed.)  875. 

U.  S.  (L.  ed.)  1081;  Southern  R.  Co.  19.  Galveston,  etc.,  R.  Co.  ▼.  Gon- 
v.  Allison,  190  U.  S.  326,  23  S.  Ct.  zales,  151  U.  S.  496,  14  8.  Ct.  401,  38 
713,  47  U.  S.  (L.  ed.)  1078;  Missouri  U.  S.  (L.  ed.)  248. 
Pac.  R.  Co.  v.  Castle,  224  U.  S.  541,  32  20.  Nashua,  etc,  R.  Corp.  v.  Boston, 
S.  Ct  606,  56  U.  S.  (L.  ed.)  875;  etc.,  R.  Corp.,  136  U.  S.  356, 10  S.  Ct 
Connor  v.  Vicksburg,  etc.,  R.  Co.,  36  1004,  34  U.  S.  (L.  ed.)  363. 
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other  unincorporated  association.1  Thus  a  limited  partnership  associa- 
tion is  not  regarded  as  a  corporation  so  as  to  constitute  it  a  citizen 
within  the  meaning  of  these  provisions ;  *  nor  is  a  joint  stock  company 
which  is  in  effect  a  mere  partnership.*  So  it  has  been  held  that  the 
citizenship  of  the  individual  members  of  a  limited  partnership  asso- 
ciation created  by  the  laws  of  a  state  must  be  alleged  in  a  suit  by  that 
association  in  a  federal  court,  where  jurisdiction  depends  on  diverse 
citizenship  of  the  parties.4  And  a  similar  conclusion  has  been  reached 
in  the  case  of  a  state  university  created  by  and  existing  as  an  organ- 
ized body  under  the  laws  of  a  state  but  not  recognized  as  a  corpora- 
tion thereunder.5  But  in  an  action  by  a  limited  partnership  which 
attempts  to  sue  as  a  corporation,  the  complaint  may  be  amended  by 
substituting  the  individuals  who  compose  it  as  plaintiffs,  where  their 
citizenship  will  sustain  the  jurisdiction  of  the  court.* 

25.  Several  Coplaintiffs  or  Codefendants. — Where  there  are  sev- 
eral plaintiffs  or  defendants  each  of  the  persons  concerned  must  be 
competent  to  sue  or  liable  to  be  sued  in  the  courts  of  the  United  States 
in  order  to  Support  jurisdiction.7  And  though  persons  are  citizens  of 
different  states  they  may  join  as  parties  plaintiff  and  sue  a  citizen  of 
another  state  in  the  district  of  the  latter's  residence,8  but  they  cannot 
maintain  an  action  against  a  citizen  of  a  third  state  in  the  state  of 
either  of  the  plaintiffs.9  Defendants  resident  of  a  state  other  than  that 
in  which  the  suit  is  brought  will  not  be  prejudiced  where  they  are  not 
served  or  do  not  voluntarily  appear,  although  the  judgment  may  be 

1.  Lafayette  Ins.  Co.  v.  French,  18  Co.  v.  Blatchford,  11  Wall.  172,  20  U. 
How.  404,  15  U.  S.  (L.  ed.)  451.  S.  (L.  ed.)  179;  Sewing  Mach.  Co.'s 
See  Thomas  v.  Ohio  State  University,  Case,  18  Wall.  553,  21  U.  S.  (L.  ed.) 
195  U.  S.  207,  25  S.  Ct.  24,  49  U.  S.  914:  Peninsular  Iron  Co.  v.  Stone,  121 
(L.  ed.)  160.  U.  S.  631,  7  S.  Ct.  1010,  30  U.  S.  (L. 

2.  Great  Southern  Fire  Proof  Hotel  ed.)  1020;  Blacklock  v.  Small,  127  U. 
Co.  v.  Jones,  177  U.  S.  449,  20  S.  Ct.  S.  196,  8  S.  Ct.  1096,  32  U.  S.  (L. 
690,  44  U.  S.  (L.  ed.)  842;  Imperial  ed.)  70;  Smith  v.  Lyon,  133  U.  S. 
Refining  Co.  v.  Wyman,  38  Fed.  574,  315,  10  S.  Ct.  303,  33  U.  S.  (L.  ed.) 
3  Lit  .A.  503.  635 ;  Anderson  v.  Watt,  138  U.  S.  694, 

3.  Chapman  v.  Barney,  129  U.  S.  n  s.  Ct.  449,  34  U.  S.  (L.  ed.)  1078; 
677,  9  S.  Ct.  426,  32  U.  S.  (L.  ed.)  Hooe  v  j^^eson,  166  U.  S.  395,  17 

8°2'  /i     *  c     *u       w     t>      p  tt^i   S.  Ct  596,  41  U.  S.  (L.  ed.)   1049; 

4.  Great  Southern  Fire  Proof  Hotel  R     ^  y   j^  194  u#  s.  272j  24 

™  Vh'q'   77  J*  \m'  s-  Ct-  «*7,  48  U.  S.  (L.  ed.)  973.    See 

'I!  SomasSV.(Ohb  ^University,  J"*™*  °*  CaU8ES'  V°L  ™>  PP' 

Jf  Jd-)S1620°7'  "  *  ^  *  *  U'  S'  Sweeney  v.  Carter  Oil  Co.,  199 
(  6.  Imperial  Refining  Co.  v.  Wyman,  V.  S  252,  26  S  Ct  55  50  U.  S  (L. 
38  Fed.  574,  3  E.R.A.  503.  «*•)  178-    See  Pacifio  R-  Co-  v-  Ket' 

7.  Strawbridge  v.  Curtiss,  3  Cranch  chum,  101  U.  S.  289,  25  U.  S.  (L.  ed.) 
267,  2  U.  S.  (L.  ed.)  435;  New  Orleans  932. 

v.  Winter,  1  Wheat:  91,  4  U.  S.  (L.  9.  Smith  v.  Lyon,  133  U.  S.  315, 
ed.)  44;   Susquehanna,  etc..  R.,  etc..  10  S.  Ct.  303,  33  U.  S.  (L.  ed.)  635. 

25 


§§  26,  27  UNITED  STATES  COURTS  27  R.  C.  L. 

binding  as  against  those  over  whom  jurisdiction  has  been  acquired.10 
Again  if  one  of  the  defendants  is  a  citizen  of  the  same  state  with  the 
plaintiff,  no  jurisdiction  can  be  exercised  as  between  them,  and  no 
prejudice  to  the  rights  of  either  can  be  done.11  And  where  corpora- 
tions of  the  same  name  are  citizens  of  different  states  they  cannot 
maintain  a  joint  action  in  a  federal  court  against  citizens  of  one  of 
those  states.12  Where  a  state  is  divided  into  several  districts  it  is 
provided  that  a  suit  against  two  or  more  defendants  residing  in  dif- 
ferent districts  in  such  state  may  be  brought  in  either  district.1* 

26.  Suits  by  Aliens. — Aliens  are  ordinarily  permitted  to  resort  to 
the  courts  of  this  country  for  the  redress  of  wrongs  and  the  protection 
of  their  rights.14  And  jurisdiction  of  suits  by  citizens  against  aliens 
is  not  defeated  by  the  fact  that  the  defendant  is  the  consul  of  a  for- 
eign government.15  Federal  courts  also  have  jurisdiction  in  a  case 
between  citizens  of  the  same  state,  if  the  plaintiffs  are  only  nominal 
plaintiffs  for  the  use  of  an  alien.16  And  it  is  not'required  either  by 
the  constitution  or  the  acts  of  Congress  that  aliens  should  reside 
abroad  to  entitle  them  to  sue  in  the  courts  of  the  United  States.17 
But  where  both  parties  are  aliens,  the  courts  of  the  United  States  have 
no  jurisdiction  where  no  federal  question  is  involved,18  and  the  legis- 
lative power  of  Congress  is  confined,  in  the  case  of  aliens,  to  the  con- 
ferring of  jurisdiction  in  suit9  between  citizens  and  foreigners.19 

27.  Joinder  of  Improper  or  Unnecessary  Parties. — The  fact  that 
defendants  have  been  improperly  joined  as  citizens  of  the  same  state 
will  not  affect  the  jurisdiction  of  the  court  as  between  those  parties 
who  are  properly  before  it.20    So  mere  formal  parties  will  not  oust  the 

•  , 

10.  Clearwater  v.  Meredith,  21  How.   trict  courts,  see  infra,  par.  122. 

489,  16  U.  S.  (L.  ed.)  201.  15.  Bors  v.  Preston,  111  U.  S.  252, 

11.  Clearwater  v.  Meredith,  21  How.  4  S.  Ct.  407,  28  U.  S.  (L.  ed.)  419. 
489,  16  U.  S.  (L.  ed.)  201;  New  Or-  16.  Brown  v.  Strode,  5  Cranch  303, 
leans  Mail  Co.  v.  Flanders,  12  Wall.  3  U.  S.  (L.  ed.)  108.    See  also  supra, 
130,  20  U.  S.  (L.  ed.)  249.  par.  19,  20. 

12.  Ohio,  etc.,  R.  Co.  v.  Wheeler,  17.  Breedlove  v.  Nicolet,  7  Pet.  413, 
1  Black  28C,  17  U.  S.   (L.  ed.)   130;  8  U.  S.  (L.  ed.)  731. 

Louisville,   etc.,   R.   Co.   v.   Louisville  18.  Mossman  v.  Higginson,  4  Dall. 

Trust  Co.,  174  U.  S.  552,  19  S.  Ct.  12,  1  U.  S.  (L.  ed.)  720;  Montalet  v. 

817,  43  IT.  S.  (L.  ed.)  1081.  Murray,  4  Cranch  46,  2  U.  S.  (L.  ed.) 

13.  Petri  v.  F.  E.  Creelman  Lumber  545;  Hodgson  v.  Bowerbank,  5  Cranch 
Co.,  199  U.  S.  487,  26  S.  Ct.  133,  50  303,  3  U.  S.  (L.  ed.)  108;  Jackson  v. 
U.  S.  (L.  ed.)  281.  Twentyman,  2  Pet.  136,  7  U.  S.   (L. 

14.  The  Disconto  Gesellschaft  v.  ed.)  374.  Compare  Mason  v.  The 
Umbreit,  208  U.  S.  570,  28  S.  Ct.  337,  Blaireau,  2  Cranch  240,  2  U.  S.  (L. 
52  U.  S.  (L.  ed.)  625.    See  also  Re-  ed.)  266. 

moval  OF   Causes,  vol.  23,  pp.  649.  19.  Mossman  v.  Higginson,  4  Dall. 

667.    As  to  actions  generally  by  ana  12,  1  U.  S.  (L.  ed.)  720;  Hodgson  v. 

against  aliens,  see  Aliens,  vol.  1,  p.  Bowerbank,  5  Cranch  303,  3  U.  S.  (L. 

824.     As  to  suit  between  citizen   of  ed.)  108. 

state  and  foreign  state,  citizen  or  sub-  20.  Cameal   v..  Banks,    10    Wheat, 

ject,  as  ground  of  jurisdiction  in  dis-  181,  6  U.  S.  (L.  ed.)  297;  Wood  v. 
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court  of  jurisdiction  although  they  do  not  have  the  requisite  citizen- 
ship, provided  the  real  controversy  is  between  citizens  of  different 
states.1  And  where  there  is  a  joinder  of  parties  defendant,  one  of 
whom  has  a  real  interest  in  the  controversy  which  makes  it  a  neces- 
sary party  to  the  suit  and  his  interests  lie  with  the  plaintiff,  hemay  be 
realigned  as  fc  party  plaintiff  and  if  such  realignment  is  fatal  to  the 
jurisdiction  of  the  court  the  suit  should  be  dismissed.3 

2S.  Indispensable  and  Absent  Parties.— Jurisdiction  docs  not  attach 
in  the  federal  courts  in  case  of  the  absence  of  an  indispensable  party  8 
ivho  is  defined  as  one  who  has  an  interest. of  such  a  character  in  the 
subject  matter  of  the  controversy  that  a  final  decree  between  the  par- 
tics  before  the  court  cannot  be  made  without  injuriously  affecting 
his  interest  or  leaving  the  controversy  in  such  a  situation  that  its 
final  determination  may  be  inconsistent  with  equity  and  good  con- 
science.4 And  where,  at  the  time  of  the  commencement  of  an  action 
one  of  the  defendants  is  an  indispensable  party  adverse  in  interest  to 
the  plaintiffs  and  is  a  citizen  of  the  same  state,  and  there  is  no  sep- 
arable controversy  between  the  plaintiffs  and  another  defendant,  who 
is  a  citizen  of  a  different  state,  the  court  is  without  jurisdiction.*  But 
if  it  can  do  justice  to  the  parties  before  it  without  injurihg  absent 
persons,  it  will  do  so,  and  shape  its  relief  in  such  a  manner  as  to 
preserve  the  rights  of  the  persons  not  before  the  eourt  If  necessary, 
the  court  may  require  that  the  bill  be  dismissed  as  to  such  absent  par- 
ties, and  may  generally  shape  its  decrees  so  as  to  do  justice  to  those 
made  parties,  without  prejudice  to  such  absent  persons.6  The  court 
will,  however,  in  some  cases  bring  in  absent  defendants ; 7  but  it  will 
not  require  parties  to  be  brought  into  $  suit  whose  presence  would 
defeat  the  jurisdiction  of  the  court,  if  they  are  not  indispensable.8 
Nor  is  jurisdiction  conferred  by  making  a  necessary  party,  whose 
interests  are  all  in  common  with  those  of  the  complainants,  a  nominal 

Davis,  18  How.  467,  15  U.  S.  (L.  ed.)  v.   Wolcott  Min.   Co.,  174  Fed.  527, 

460;  Jones  v.  Andrews,  10  Wall.  327,  08  C.  C.  A.  309,  27  L.R.A.(N.S.)  200. 

19  U.   S.    (L.   ed.)    935;   Walden   v.  See  also  Parties,  vol.  20,  p.  668. 
Skinner,  101  U.  S.  577,  26  U.  S.  (L.       5.  Peper  v.  Fordvce,  119  U.  8.  469, 

ed.)  963.  7  S.  Ct.  287,  30  U.  S.  (L.  ed.)  435. 

1.  Walden  ▼.  Skinner,  101  U.  S.  6.  Payne  v.  Hook,  7  Wall.  425,  19 
577,  25  U.  S.  (L.  ed.)  963.  See  also  U.  S.  (L.  ed.)  260;  Omaha  Hotel  Co. 
supra,  par.  19,  20.  v.  Wade,  97  U.  S.  13,  24  U.  S.   (L. 

2.  Hamer  v.  New  York  Rys.  Co.,  ed.)  917;  Waterman  v.  Canal-Louisiana 
244  U.  S.  266,  37  S.  Ct.  511,  61  U.  S.  Bank,  etc.,  Co.,  215  U.  S.  33,  30  S.  Ct 
(L.  ed.)  1125.     See  also  Removal  of  10.  54  U.  S.  (L.  ed.)  80. 

Causes,  vol.  23,  pp.  662-663.  7.  Ladew  v.  Tennessee  Copper  Co., 

3.  O'Neil  v.  Wolcott  Min.  Co.,  174  218  U.  S.  357,  31  S.  Ct.  81,  54  U.  S. 
Fed.  527,  98  C.  C.  A.  309,  27  L.R.A.  (L.  ed.)  1069;  Wetmore  v.  Tennessee 
(N.S.)  200.  -Copper  Co.,  218  U.  S.  369,  31  S.  Ct. 

4.  Waterman     v.     Canal-Louisiana  84,  54  U.  S.  (L.  ed.)  1073. 

Bank,  etc.,  Co.,  215  U.  S.  33,  30  S.       8.  Williams  v.  Crabb,  117  Fed.  193. 
Ct.  10,  64  U.  S.  (L.  ed.)  80;  O'Neil  64  C.  C.  A.  213,  59  L.R.A.  425. 
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defendant,  in  order  to  comply  with  the  requirement  that  to  give  a 
federal  court  jurisdiction  all  the  parties  on  one  side  must  be  nonresi- 
dents of  the  state  in  which  the  suit  is  brought.9 

Pleadings  and  Evidence 

m 

29.  Pleading  in  General. — It  may  be  stated  aa  a  general  rule  that 
the  declaration  or  bill  should  contain  an  allegation  showing  the  citi- 
zenship of  the  parties 10  and  that  an  averment  of  residence  is  insuffi- 
cient,11 "residence"  and  "citizenship"  not  being  synonymous  terms.1* 
And  it  must  appear  that  one  of  the  parties  is  a  citizen  of  the  state  in 
which  the  suit  is  brought18    So  if  a  cross  bill  in  a  suit  in  a  federal 

9.  Rich  v.   Bray,  37   Fed.   273,   2  24  U.   S.    (L.  ed.)    1057;   Grace  v. 
L.R.A.  225.  American  Cent  Ins.  Co.,  109  U.  S. 

10.  Abercrombie  v.  Dupuis,  1  Cranch  278,  3  S.  Ct  207,  27  U.  S.  (L.  ed.) 
343,  1  U.  S.  (L.  ed.)  129;  Jackson  v.  932;  Everhart  v.  Huntsville  College, 
Twentyman,  2  Pet.  136,  7  U.  S.  (L.  120  U.  S.  223,  7  S.  Ct.  555,  30  U.  S. 
ed.)  374;  Jackson  v.  Ashton,  8  Pet.  (L.  ed.)  623;  Menard  v.  Goggan,  121 
148,  8  U.  S.  (L.  ed.)  898;  Shelton  v.  U.  S.  253,  7  S.  Ct.  873,  30  U.  S.  (L. 
Tiffin,  6  How.  163,  12  U.  S.  (L.  ed.)  ed.)  914;  Timmons  v.  Elyton  Land  Co., 
387;  Piquignot  v.  Pennsylvania  B.  139  U.  S.  378,  11  S.  Ct.  585,  35  U.  S. 
Co.,  16  How.  104,  14  U.  S.  (L.  ed.)  (L.  ed.)  195;  Shaw  v.  Quincy  Min. 
863;  Parker  v.  Overman,  18  How.  137,  Co.,  145  U.  6.  444,  12  S.  Ct  935,  36 
15  U.  S.  (L.  ed.)  318;  Homthall  v.  U.  S.  (L.  ed.)  768  and  note;  Southern 
Keary,  9  Wall.  560,  19  U.  S.  (L.  ed.)  Pac.  Co.  v.  Denton,  146  U.  S.  202,  13 
560;  Mason  v.  Rollins,  13  Wall.  602,  S.  Ct.  44,  36  U.  S.  (L.  ed.)  942;  Wolfe 
20  U.  S.  (L.  ed.)  527;  Morgan  v.  Gay,  v.  Hartford  L.,  etc.,  Ins.  Co.,  148  U. 
19  Wall.  81,  22  U.  S.  (L.  ed.)  100;  S.  389,  13  S.  Ct.  602,  37  U.  S.  (L. 
Godfrey  v.  Terry,  97  U.  S.  171,  24  U.  ed.)  493;  Cooper  v.  Newell,  155  U.  S. 
S.  (L.  ed.)  944;  Robertson  v.  Cease,  532,  15  S.  Ct  355,  39  U.  S.  (L.  ed.) 
97  U.  S.  646,  24  U.  S.  (L.  ed.)  1057;  249;  Steigleder  v.  McQuesten,  198  U. 
Marine,  etc.,  Phosphate  Min.,  etc.,  Co.  S.  141,  25  S.  Ct.  616,  49  U.  S.  (L. 
v.  Bradley,  105  U.  S.  175,  26  U.  S.  (L.  ed.)  986.  Compare  Gassies  ▼.  Ballon, 
ed.)  1034;  Grace  v.  American  Cent  6  Pet.  761,  8  U.  S.  (L.  ed.)  573. 
Ins.  Co.,  109  U.  S.  278,  3  S.  Ct  207,  12.  Parker  v.  Overman,  18  How. 
27  U.  S.  (L.  ed.)  932;  Cameron  v.  137,  15  U.  S.  (L.  ed.)  318;  Robertson 
Hodges,  127  U.  S.  322,  8  S.  Ct  1154,  v.  Cease,  97  U.  S.  646,  24  U.  S.  (L. 
32  U.  S.   (L.  ed.)   132;  Chapman  v.  ed.)  1057;  Everhart  v.  Huntsville  CoL 

!^ey,o12?TU'  £  £&  »  S.  Ct  426,  lege,  120  U.  S.  223,  7  S.  Ct.  555,  30 
32  U.  S.   (L.  ed.)   800;  Anderson  v.  tt    g    a.   *A\  «23»  Mmum!  xr   On* 
w«**    iqq  tt    g    ma    ii   c    n*    aa(\    u#  »•  v^«  ea.)  o ca ,  Menara  v.  uog- 


—   ^       -  —  ,    ---/    —  — — 

Fire  Proof  Hotel  Co.  v.  Jones,  177  «,  ,  -Ail  „  0  n„„  _,-_  „ 
U.  S.  449,  20  S;  Ct  690,  44  U.  S.  (L.  Z\- ?d™T™>  }9*  J7-  S;  v377'  24  £•  9L 
ed.)  842;  Stewart  v.  Washington,  etc.,  696»  »  u-  s-  (L-  «*■)  1027i  St*&- 
Steamship  Co.,  187  U.  S.  466,  23  S.  leder  v-  McQuesten,  198  U.  S.  141,  25 
Ct.  161,  47  U.  S.  (L.  ed.)  261.  -  S.  Ct.  616,  49  U.   S.    (L.  ed.)   986. 

11.  Abercrombie  v.  Dupuis,  1  Cranch  See  also  Removal  of  Causes,  vol.  23, 
343,  2  U.  S.  (L.  ed.)  129;  Shelton  v.  p.  649. 

Tiffin,  6  How.  163,  12  U.  S.  (L.  ed.)  .     13.  Homthall  v.  Keary,  9  Wall.  560f 
387;  Robertson  v.  Cease,  97  U.  S.  646,  19  U.  S.  (L.  ed.)  560. 
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court  assumes  the  character  of  an  original  bill,  jurisdiction  of  which 
depends  on  diverse  citizenship  of  the  parties,  it  will  be  dismissed  if 
such  element  is  wanting.14  An  averment  of  the  citizenship  of  the  de- 
fendant has,  however,  been  regarded  as  sufficient  where  made  for  the 
first  time  in  a  joinder  in  a  demurrer  where  not  objected  to.1*  And  al- 
though the  allegation  of  citizenship  is  not  made  in  precise  and  techni- 
cal form  it  will  be  regarded  as  sufficiently  explicit  to  sustain  the  juris- 
diction of  the  court  if  the  citizenship  disclosed  by  the  allegation  does 
not  displace  that  jurisdiction.™  All  that  is  necessary  is  that  it  fairly 
appear  by  the  bill  of  what  states  Jlie  respective  parties  are  citizens.17 
Thus  where  a  petition  filed  in  a  federal  court  alleged  that  the  defend- 
ant had  caused  himself  to  be  naturalized  an  American  citizen,  and 
that  he  was,  at  the  time  of  the  filing  of  the  petition,  residing  in  the 
state  in  which  the  suit  was  brought,  this  was  held  to  be  equivalent  to 
an  averment  that  the  defendant  was  a  citizen  of  that  state.18  A  de- 
fect in  a  bill  which  fails  to  aver  the  citizenship  of  a  party  may  also 
be  cured  by  amendment,  and  it  is  said  to  be  not  only  within  the  power 
but  to  be  the  duty  of  the  court,  on  its  attention  being  called  to  the 
fact,  to  allow  such  an  amendment  to  be  made.19  And  it  seems  that 
a  defective  averment  of  citizenship  may  be  cured  if  the  facts  necessary 
to  the  exercise  of  jurisdiction  on  that  ground  appear  on  the  record.20 
30.  Alienage. — In  an  action  between  a  citizen  of  a  state  and  an 
alien  it  is  indispensable  to  aver  the  citizenship  of  the  parties  in  order 
to  show  on  the  record  the  jurisdiction  of  the  court.1  In  complying 
with  this  requirement  a  specific  allegation  of  alienage  is  not  necessary, 
it  being  sufficient  if  facts  are  alleged  showing  that  one  of  the  parties 
is  a  citizen  of  a  state  and  the  other  an  alien.1  But  if  an  alien  should 
sue  a  citizen  and  should  omit  to  state  the  character  of  the  parties  in 
the  bill,  though  the  court  could  not  exercise  its  jurisdiction  while 
this  defect  in  the  bill  remained,  yet  it  might  be  corrected  at  any  time 

14.  Patton  v.  Marshall,  173  Fed.  1  U.  S.  (L.  ed.)  646;  Turner  v.  En- 
350,  97  C.  C.  A,  610,  26  L.R.A.(N.S.)  rille,  4  Dall.  7,  1  U.  S.  (L.  ed.)  717; 
127  and  note.  Hodgson  v.  Bdwerbank,  5  Cranch  303, 

15.  Bradstreet  v.  Thomas,  12  Pet.  3  U.  S.  (L.  ed.)  108;  Jackson  v. 
69,  9  U.  S.  (L.  ed.)  999.  Twentyman,  2  Pet.  136,  7  U.  S.  (U 

16.  United     States    Exp.     Co.    ▼.  ed.)  374. 

Kountze,  8  Wall.  342,  19  U.  S.   (L.  2.  Hennessy    v.    Richardson    Drug 

ed.)  457;  Jones  v.  Andrews,  10  WalL  Co.,  189  U.  8.  25,  23  S.  Ct.  532,  47 

327, 19  U.  S.  (L.  ed.)  935.  U.  S.  (L.  ed.)  697:  Hennessy  v.  Moise, 

17.  Jones  v.  Andrews,  10  WalL  327,  189  U.  S.  35,  23  S.  Ct.  534,  47  U.  S. 
19  U.  S.  (L.  ed.)  935.  (L.  ed.)  698;  C.  H.  Nichols  Lumber 

18.  Gassies  v.  Ballon,  6  Pet.  761,  8  Co.  v.  Franson,  203  U.  S.  278,  27  S. 
U.  S.  (L.  ed.)  573.  Ct  102,  51  U.  S.  (L.  ed.)  18L    Com- 

19.  Howard  v.  De  Cordova,  177  U.  pare  Stuart  v.  Easton,  156  U.  S.  46, 
S.  609,  20  S.  Ct.  817,  44  U.  S.  (L.  ed.)  15  S.  Ct.  268,  39  U.  S.  (L.  ed.)  341, 
908.  holding  a  description  of  the  plaintiff 

20.  See  supra,  par.  8.  as  "a  citizen  of  London,  England"  in- 
1.  Bingham  v.  Cabot,  3  Dall.  382,  sufficient. 
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before  the  hearing,  and  the  court  would  not  hesitate  to  decree  in  the 
cause.8  Where  petitioners  aver  that  they  are  aliens,  which  averment 
is  not  contradicted  on  the  record,  the  court  cannot  presume  that  they 
are  citizens.4 

31.  Corporate  Citizenship. — In  a  suit  by  or  against  a  corporation 
it  is  necessary  that  it  be  made  to  appear  that  the  corporation  was 
brought  into  existence  by  the  law  of  some  state  other  than  that  of 
which  the  adverse  party  is  a  citizen,  which  averment  may  be  made 
anywhere  in  the  pleadings.6  So  an  averment  that  a  defendant  corpo- 
ration is  a  body  politic  in  the  law  of  and  doing  business  in  a  specified 
state  has  been  held  insufficient  to  establish  as  a  jurisdictional  fact 
that  the  defendant  is  a  corporation  created  by  the  laws  of  that  state.6 
And  where  a  suit  was  brought  in  which  the  plaintiff  was  described  as 
a  citizen  of  a  foreign  state  against  a  corporation  doing  business  in 
the  United  States,  but  without  any  averment  that  the  defendant  was 
a  corporation  under  the  laws  of  the  state  in  which  the  suit  was  brought, 
or  that  the  place  of  business  of  the  corporation  was  there,  or  that  its 
corporators,  managers  or  directors  were  citizens  thereof,  the  absence 
of  such  an  averment  was  held  to  be  fatal  to  the  jurisdiction  of  the 
court.7  But  an  averment  that  the  defendant  is  a  foreign  corporation 
formed  under  and  created  by  the  laws  of  a  certain  state  has  been  con- 
strued as  meaning  that  the  defendant  is  a  citizen  of  the  state  named.8 
And  the  direct  averments  in  the  bill  as  to  the  foreign  citizenship  of 
the  corporate  complainant  will  not  be  held  insufficient  for  jurisdic- 
tional purposes  because  of  subsequent  allegations  from  which  doubt 
or  inconsistency  may  argumentatively  be  inferred,  where  such  state- 
ments, construed  in  connection  with  the  context,  have  reference  to 
the  alleged  impairment  of  the  obligation  of  a  contract,  and  were  not 
addressed  to  the  subject  of  citizenship,  and  where  to  hold  otherwise 
would  do  violence  to  the  very  object  of  the  bill,  which  was  to  prevent 
the  state  from  enforcing,  as  against  the  corporation,  a  forfeiture  and 
penalties  admittedly  inapplicable  if  it  was  a  domestic  corporation.* 

32.  Waiver  of  Averment  as  to  Citizenship. — A  failure  of  the  plain- 
tiff to  aver  in  his  declaration  the  citizenship  of  a  defendant  may  in 
some  cases  be  regarded  as  waived  where  there  is  not  a  want  of  juris- 

t 

3.  Connolly  v.   Taylor,  2  Pet.  55G,  Kountze,  8  Wall.  342,  19  U.  S.   (L. 

7  U.  S.  (L.  ed.)  518.  ed.)    457;    Gerraania   F.   Ins.    Co.   v. 

4.  Breedlove  v.  Nieolet,  7  Pet.  413,   Franics,  11  Wall.  210,  20  U.  S.   (L. 

8  U.  S.  (L.  ed.)  731.  ed.)  77;  Dodge  v.  Tulleys,  144  U.  S. 

5.  Muller  v.  Dows,  94  U.  S.  444,  24  451,  12  S.  Ct.  728,  36  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  207.  501;  Sud  Printing,  etc.,  Ass'n  v.  Ed- 

6.  Com.  v.  Quicksilver  Min.  Co.,  10  wards,  194  U.  S.  377,  24  S.  Ct.  696, 
Wall.  553,  19  U.  S.  (L.  ed.)  998.  48  U.  S.  (L.  ed.)  1027. 

7.  Piquignot  v.  Pennsylvania  R.  Co.,       9.  Mississippi     R.     Commission     v. 
16  How.  104,  14  U.  S.  (L.  ed.)  863.  Louisville,  etc.,  R.  Co.,  225  U.  S.  272, 

8.  United      States     Exp.     Co.     v.  32  S.  Ct.  756,  56  U.  S.  (L.  ed.)  1067. 
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diction.10  Thus  where  the  defendant  pleaded  to  the  merits,  purposely 
omitting  to  make  known  his  citizenship  and  suffered  it  to  pass  until 
after  a  verdict  against  him,  it  was  held  that  it  was  too  late  to  raise 
the  question/1  it  being  said  thai  the  exemption  of  a  defendant  from 
being  sued  out  of  the  district  of  his  domicil  is  a  personal  privilege 
which  he  may  waive.12  So  the  objection  that  a  particular  federal 
court  is  without  jurisdiction  of  a  suit  between  citizens  of  different 
states  because  neither  of  the  parties  is  a  resident  of  the  district  i? 
waived  by  demurring  on  grounds  reaching  to  the  merits  of  the  cause 
of  action  in  addition  to  jurisdictional  grounds,  where,  under  the  local 
practice,  the  defendant  could  have  made  a  special  appearance  by 
motion  aimed  at  the  jurisdiction  of  the  court  over  his  person,  01 
by  motion  to  quash  the  service  of  process.18 

33.  Evidence  Showing  Citizenship. — When  a  plea  is  filed  to  the 
jurisdiction  of  the  court,  on  the  ground  of  a  want  of  proper  citizen- 
ship on  the  part  of  the  plaintiff,  it  is  incumbent  on  the  defendant  to 
prove  the  allegation.14  The  issue  in  such  a  case  need  not  be  submitted 
to  the  jury,  but  may  be  disposed  of  by  the  court  on  the  testimony 
introduced  by  the  parties  on  that  question.1*  The  proof  may  be  satis- 
factory, although  all  the  privileges  and  rights  of  a  citizen  may  not  be 
shown  to  have  been  claimed  or  exercised  by  the  individual.™  On  a 
change  of  domicil  from  one  state  to  another,  citizenship  may  depend 
on  the  intention  of  the  individual.  But  this  intention  may  be  shown 
more  satisfactorily  by  acts  than  declarations."  And  it  has  also  been 
decided  that  a  presumption  of  citizenship  may  arise  from  the  fact 
that  a  person  has  resided  in  a  state  for  a  considerable  time,  being  en- 
gaged in  the  prosecution  of  business.18 

10.  Bradstreet  v.   Thomas,  12  Pet.  (L.  ed.)  98. 

59,  9  U.  S.  (L.  ed.)  999;  United  States  13.  Western  Loan,  etc.,  Co.  v.  Butte, 

Exp.  Co.  v.  Kountze,  8  Wall.  342,  19  etc.,  Consol.  Min.  Co.,  210  U.  S.  368, 

U.  S.  (L.  ed.)  457;  St.  Louis,  etc.,  R.  33  s.  Ct.  720,  52  D.  S.  (L.  ed.)  1101; 

Co.  v.  MoBride,  141  U.  S.  127,  11  S.  Wreoll  v.  Coram,  211  U.  S.  335,  29 

Ct.  982,  35  U.  S.  (L.  ed.)  659;  Central  s.  Ct  99  53  u.  S.  (L.  ed.)  208. 


S.  Ct.  92,  53  U.  S.  (L.  ed.)  208.    See  ]\  -1™8 

Thames,  etc.,  Marine  Ins.  Co.  v.  Unit-  *'«    ~  "             r\«  -j    00c  rr   o    hai 

«d  Stat*,  237  U.  S.  19,  35  S.  Ct.  496,  "■  J^'-M  ?  J?\Si^' 

59  U.  S.  (L.  ed.)  821,  Ann.  Cas.  1915D  35  8.  CL  164,  59  US.  (L^ed.)  360 

20g7  16.  Shelton  v.  Tiffin,  6  How.  163, 12 

.  ll!  Hartog  v.  Memory,  116  U.   S.  U-  S.  (L.  ed.)  387. 

588,  6  S.  Ct.  521,  29  U.  S.  (L.  ed.)  17.  Shelton  v.  Tiffin,  6  How.  163, 

795  12  U.  S.  (L.  ed.)  387. 

12.  Central  Trust  Co.  v.  McGeorge,  .  18.  Shelton  v.  Tiffin,  6  How.  163, 12 

151  U.  S.  129,  14  S.  Ct.  2S6,  38  U.  S.  U.  S.  (L.  ed.)  387 
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III.  Amount  in  Controversy 

Jurisdiction  Based  an  Amount 

34.  In  General. — Where  jurisdiction  is  dependent  on  the  amount 
in  controversy lf  the  substantial  character  of  the  jurisdictional  aver- 
ment in  the  bill  is  to  be  tested,  not  by  the  mere  immediate  pecuniary 
damage  resulting  from  the  acts  complained  of,  but  by  the  value  of 
the  subject  matter  to  be  protected  and  the  rights  of  property  which 
the  complainant  seeks  to  have  recognized  and  enforced.80  This  prin- 
ciple has  been  applied  in  suits  for  an  injunction  to  restrain  a  nuisance, 
a  continuing  trespass,  or  the  like,  it  being  the  rule  that  the  jurisdic- 
tional amount  is  to  be  tested  by  the  value  of  the  object  to  be  gained 
by  the  complaint.1  So  where  the  value  of  a  contract  right  to  per- 
petual exemption  from  taxation  exceeds  the  jurisdictional  amount, 
the  fact  that  the  particular  tax  assessed  and  levied  is  less  than  the 
required  amount  is  not  controlling.8  And  where  the  matter  in  dispute 
is  alleged  to  be  in  excess  of  the  sum  required,  jurisdiction  is  not  ter- 
minated by  ex  parte  affidavits  denying  that  the  property  is  of  the  value 
alleged,  unless  this  fact  is  made  to  appear  to  the  satisfaction  of  the 
court.8  Nor  can  a  suit  properly  be  dismissed  as  not  involving  a  con- 
troversy of  an  amount  sufficient  to  come  within  the  court's  jurisdiction, 
unless  the  facts,  when  made  to  appear  on  the  record,  create  a  legal 
certainty  of  that  conclusion.4  Furthermore  it  is  decided  that  an  ap- 
parent defect  of  jurisdiction  dependent  on  an  inquiry  into  facts  which 
might  or  might  not  show  a  matter  in  controversy  of  sufficient  pecu- 
niary value  cannot  be  availed  of  except  by  appeal  or  writ  of  error,  and 
does  not  render  the  judgment  or  decree  of  the  court  a  nullity.*  The 
limitation,  however,  as  to  the  amount  necessary  to  confer  jurisdiction 
has  been  held  not  to  apply  to  suits  in  which  the  United  States  is  plain- 
tiff or  petitioner.8 

19.  As  to  amount  in  controversy  as  etc.,  Co.,  239  U.  S.  121,  36  S.  Ct.  30, 
basis  of  jurisdiction  on  appeal  or  writ  60  U.  S.  (L.  ed.)  174. 

of  error  from  circuit  court  of  appeals,  2.  Berryman  v.   Whitman   College, 

see  infra,  par.  93.    As  to  jurisdiction  222  U.  S.  334,  32  S.  Ct  147,  56  U.  S. 

of  district  court  when  based  on  amount  (L.  ed.)  225. 

in  controversy,  see  infra,  par.  119.  3.  Put-in-Bay  Waterworks,  etc.,  Co. 

20.  Hunt  v.  New  York  Cotton  Exch.,  v.  Ryan,  181  U.  S.  409,  21  S.  Ct.  709, 
205  U.  S.  322,  27  S.  Ct.  529,  51  U.  S.  45  U.  S.  (L.  ed.)  927. 

(L.  ed.)  821;  Bitterman  v.  Louisville,  4.  Wetmore  v.   Rymer,  169  U.   S. 

etc.,  R.  Co.,  207  U.  S.  205,  28  S.  Ct.  115,  18  S.  Ct.  293,  42  U.  S.  (L.  ed.) 

91,  52  U.  S.   (L.  ed.)   171,  12  Ann.  682;  Put-in-Bay  Waterworks,  etc.,  Co. 

Cas.  693.  v.  Ryan,  181  U.  S.  409,  21  S.  Ct.  709, 

1.  Mississippi,  etc.,  R.  Co.  v.  Ward,  45  U.  S.  (L.  ed.)  927. 

2  Black  485,  17  U.  S.  (I*  ed.)  311;  6.  In  re  Tyler,  149  U.  S.  164,  13  S. 

Scott  v.  Donald,  165  U.  S.  107,  17  S.  Ct.  785,  37  U.  S.  (L.  ed.)  680. 

Ct.  262,  41  U.  S.  (L.  ed.)  648;  Glen-  6.  United   States  v.  Sayward,   160 

wood  Light,  etc.,  Co.  v.  Mutual  Light,  U.  S.  493,  16  S.  Ct.  371,  40  U.  S.  (L. 
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35.  Joinder  of  Claims  or  Parties. — The  "matter  in  dispute"  with- 
in the  meaning  of  the  statute  is  not  the  principle  involved,  but  the 
pecuniary  consequence  to*  the  individual  party,  dependent  on  the 
litigation.7  Therefore,  jurisdiction  cannot  be  conferred  by  joining 
in  one  bill  several  distinct  claims  no  one  of  which  reaches  the  juris- 
dictional amount.9  Thus  the  distinct  and  separate  interests  of  com- 
plainants in  a  suit  for  relief  against  assessments  cannot  be  united  for 
the  purpose  of  making  up  the  amount  necessary  to  give  jurisdiction.9 
And  it  is  a  general  rule  that  when  two  or  more  plaintiffs,  having  sep- 
arate and  distinct  demands,  unite  for  convenience  and  economy  in  a 
single  suit,  it  is  essential  that  the  demand  of  each  be  of  the  requisite 
jurisdictional  amount;  but  when  several  plaintiffs  unite  to  enforce 
a  single  title  or  right,  in  which  they  have  a  common  and  undivided 
interest,  it  is  enough  if  their  interests  collectively  equal  the  jurisdic- 
tional amount.10  The  rule  does  not  preclude  an  aggregation  of  claims 
of  parties  having  a  joint  interest  in  the  subject  matter  of  the  contro- 
versy.11 The  same  general  doctrine  is  also  applicable  to  several  lia- 
bilities of  different  defendants  to  the  same  plaintiff.19  So  claims  or 
demands  assigned  for  collection  only, .  the  assignors  remaining  the 
absolute  owners,  and  paying  pro  rata  the  expenses  of  collection,  in- 
cluding costs  and  attorneys'  fees,  cannot  be  added  to  the  amount  of 
the  assignee's  own  claim  to  create  an  amount  in  dispute  in  excess  of 
the  jurisdictional  requirement,  for  the  express  purpose  of  enabling 
fruit  to  be  brought  in  a  federal  court.18  But  it  has  been  decided  that 
a  bill  to  restrain  an  assessment  of  taxes  brought  by  a  single  complain- 
ant against  a  revenue  agent  who  represents  all  the  parties  interested, 
sufficiently  states  the  jurisdictional  amount  when  it  alleges  that  the 

ed.)   508;  United  States  v.  Shaw,  39  Eaton  v.  Hoge,  141  Fed.  64,  72  C.  C. 

Fed.  433,  3  L.R.A.  232.  A.  74.  5  Ann.  Cas.  487  and  note. 

7.  Wheless  v.  St.  Louis,  180  U:  S.  9.  Wheless  v.  St.  Louis,  180  U.  8. 
379,  21  S.  Ct.  402,  45  U.  S.  (L.  ed.)  379,  21  S.  Ct.  402,  45  U.  S.  (L.  ed.) 
583.  583. 

8.  Walter  v.  Northeastern  R.  Co.,  10.  Troy  Bank  v.  Whitehead,  222 
147  U.  S.  370,  13  S.  Ct.  348,  37  U.  S.  U.  S.  39,  32  S.  Ct.  9,  56  U.  S.  (L.  ed.) 
(L.  ed.)  206;  Keels  v.  Central  R.  Co.,  81. 

147  U.  S.  374,  13  S.  Ct.  350,  37  U.  S.  11.  McDaniel  v.  Traylor,  196  U.  S. 

(L.   ed.)    208;   Fishback   v.   Western  415,  25  S.  Ct.  369,  49  U.  S.  (L.  ed.) 

Union  Tel.  Co.,  161  U.  S.  96, 16  S.  Ct.  533;  McDaniel  v.  Traylor,  212  U.  S. 

506,  40  U.  S.  (L.  ed.)  630;  Citizens'  428,  29  S.  Ct.  343,  53  U.  S.  (L.  ed.)- 

Bank  v.  Cannon,  164  U.  S.  319,  17  S.  584. 

Ct.  89,  41  U.  S.  (L.  ed.)  451;  Wheless  12.  Walter  v.  Northeastern  R.  Co., 

v.  St.  Louis.  180  U.  S.  379,  21  S.  Ct.  147  U.  S.  370,  13  S.  Ct.  548,  37  U.  S. 

402,  45  U.  S.  (L.  ed.)  583;  Rogers  v.  (L.  ed.)  206;  Keels  v.  Central  R.  Co., 

Hennepin  County,  239  U.  S.  621,  38  147  U.  S.  374,  13  S.  Ct.  350,  37  U.  S. 

S.   Ct.  217,  60  U.  S.    (L.  ed.)    469;  (L.  ed.)  208. 

Pinel  v.  Pinel,  240  U.  S.  594,  36  S.  13.  Woodside  v.  Beckham,  216  U.  S. 

Ct.  416,  60  U.  S.  (L.  ed.)  817;  Rich  117,  30  S.  Ct  367,  54  U.  S.  (L.  ed.) 

v.  Brav,  37  Fed.  273,  2  L.R.A.  225;  408. 
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taxes  assessed  amount  to  a  specified  sum,  in  excess  of  the  jurisdiction- 
al limit;  a  question  not  arising  on  the  face  of  the  bill,  as  to  how  the 
taxes,  when  collected,  would  be  disposed  of,  and  in  what  proportions 
and  amounts  they  would  be  parceled  out  to  interested  municipalities, 
being  immaterial.1* 

36.  Interest.— Under  the  Judicial  Code,  §  24  (4  Fed.  St.  Ann.  2d 
ed.  839),  the  amount  in  controversy  must  exceed,  exclusive  of  interest 
and  costs,  the  sum  specified.  In  an  action,  however,  for  breach  of 
warranty  of  title  of  land,  interest  on  the  amount  plaintiff  paid  for  the 
land  is  part  of  the  damages  to  be  reckoned  in  determining  whether 
the  amount  in  controversy  is  sufficient  to  give  the  court  jurisdiction, 
the  recovery  sought  not  being  the  price  and  interest  thereon,  but  the 
sum  of  the  damage  resulting  from  the  evicting,  all  such  damage  being 
the  principal  demand  in  controversy.16  And  the  amount  of  a  matured 
interest  coupon  which  itself  bears  interest  and  constitutes  a  cause  of 
action  separate  from  that  on  the  bond  to  which  the  coupon  is  attached 
can  be  added  to  the  amount  of  the  bond  in  determining  the  jurisdic- 
tional amount,  since  when  such  coupons  become  due  they  are  no  long- 
er merely  incident  to  the  particular  indebtedness  but  are  a  principal 
obligation.16 

Pleading  and  Evidence 

37.  Pleading  in  General. — Allegations  of  value  in  the  declaration 
must  generally  be  taken  as  fixing  the  amount  for  the  purposes  of 
jurisdiction,17  except  where,  on  the  fact  of  his  own  pleadings,  it  is 
not  legally  possible  for  the  complainant  to  recover  the  jurisdictional 
amount,18  or  where  such  allegations  are  fraudulently  made  for  the 
purpose  of  conferring  jurisdiction.19  Therefore,  in  an  action  to  re- 
cover damages,  where  the  amount  claimed  is  sufficient  to  confer  juris- 
diction and  the  extent  of  the  recovery  is  peculiarly  appropriate  for  the 
determination  of  the  jury,  no  opinion  of  the  court  on  that  subject 
can  justify  it  in  holding  that  the  amount  in  controversy  is  less  than 

14.  Illinois  Cent  R.  Co.  v.  Adams,  Smithers  y.  Smith,  204  U.  S.  632,  27 

180  U.  S.  28,  21  S.  Ct.  251,  46  U.  S.  S.  Ct.  297,  51  U.  S.  (L.  ed.)  656. 

(L.  ed.)  410.  18.  Vance  v.  W.  A.  Vandercook  Co., 

16.  Brown  v.  Webster,  156  U.   S.  170  U.  S.  468,  18  S.  Ct.  645,  42  U.  S. 

•328,  15  S.  Ct  377,  39  U.  S.  (L.  ed.)  (L.     ed.)      1111;     North     American 

440.  Transp.,  etc.,  Co.  v.  Morrison,  178  U. 

16.  Edwards  v.  Bates  County,  163  S.  262,  20  S.  Ct  262,  44  U.  S.  (L.  ed.) 
U.  S.  269,  16  S.  Ct  967,  41  U.  S.  (L.  1061;  Smithers  v.  Smith,  204  U.  S. 
ed.)  155.  632,  27  S.  Ct  297,  51  U.  S.  (L.  ed.) 

17.  Ryan  ▼.  Bindley,  1  Wall.  66,  17  656. 

U.  S.  (L.  ed.)  559;  Dakota  Bldg.,  19.  North  American  Transp.,  etc., 
etc.,  Ass'n  v.  Price,  169  U.  S.  45,  18  Co.  v.  Morrison,  178  U.  S.  262,  20  S. 
S.  Ct  251,  42  U.  S.   (L.  ed.)   655:  Ct  869,  44  U.  S.  (L.  ed.)  106L 
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the  sum  required.40  And  an  allegation  that  the  "amount  in  dispute" 
is  more  than  the  required  sum  exclusive  of  interest  and  costs  is  not 
sufficient  to  show  that  the  case  is  within  the  jurisdiction  of  a  federal 
court  merely  because  it  uses  the  word  "amount"  instead  of  "matter" 
in  dispute.1  Nor  will  the  absence  of  averments  in  a  bill  showing 
that  the  jurisdictional  amount  was  in  dispute  be  available  on  an 
appeal  to  the  supreme  court  which  raises  the  question  of  the  jurisdic- 
tion of  the  lower  court  on  another  ground,  where  no  objection  to  the 
omission  of  such  allegations  was  made  in  that  court.2 

38.  Effect  of  Subsequent  Pleadings. — Although  the  allegations  of 
a  declaration  must  be  taken  generally  as  fixing  the  amount  or  value 
for  the  purposes  of  jurisdiction,  yet  where  this  is  not  sufficiently 
shown,  subsequent  pleadings  may  so  change  the  character  of  the  suit 
as  to  involve  the  required  amount,8  as  in  the  case  of  a  plea  of  set  off,4 
or  of  a  cross  bill  where  the  claim  therein  grows  out  of  the  property 
and  is  incident  to  the  suit  as  a  part  of  the  transaction  out  of  which 
plaintiff's  claim  is  derived.*  And  affidavits  amending  the  record  may 
be  made  in  the  lower  court  to  show  the  necessary  jurisdictional  amount 
where  done  before  the  end  of  the  term  and  the  record  is  defective  in 
that  respect*  But  the  fact  of  a  valid  defense  to  a  cause  in  action,  al- 
though apparent  on  the  face  of  the  petition,  does  not  diminish  the 
amount  that  is  claimed,  nor  determine  what  is  the  matter  in  dispute.7 

39.  Subsequent  Change  in  Amount. — It  is  the  general  rule  that 
when  the  jurisdiction  of  a  federal  court  has  once  attached  it  will  not 
be  ousted  by  subsequent  change  in  the  conditions,8  and  therefore 
jurisdiction  once  acquired  cannot  be  taken  away  by  any  change  in 
tl}e  value  of  the  subject  of  the  controversy.0 

40.  Evidence  as  to  Amount. — Where  a  declaration  apparently 
shows  that  the  amount  involved  is  in  excess  of  that  required  to  con- 
fer jurisdiction  the  burden  of  proof  is  on  the  defendant,  where  he 
raises  an  issue  as  to  the  amount,  to  establish  his  contention  by  a  pre- 

20.  Guthrie  Nat.  Bank  v.  Guthrie,  (L.  ed.)  911. 

*  173  U.  S.  528,  19  S.  Ct.  513,  43  U.  S.  6.  Carr  v.  Fife,  156  U.  S.  494,  15 

(L.  ed.)  796.  S.  Ct.  427,  39  U.  S.  (L.  ed.)  508. 

1.  Blackburn  v.  Portland  Gold  Min.  7.  Schunk  v.  Moline,  etc.,  Co.,  147 
Co.,  175  U.  S.  571,  20  S.  Ct.  222,  44  U.  S.  500,  13  S.  Ct  416,  37  U.  S.  (L. 
U.  S.  (L.  ed.)  576.  ed.)  255;  Smithers  v.  Smith,  204  U. 

2.  Giles  v.  Harris,  189  U.  S.  475,  S.  632,  27  S.  Ct.  297,  51  U.  S.  (L. 
23  S.  Ct.  639,  47  U.  S.  (L.  ed.)  909.  ed.)  656. 

3.  Ryan  v.  Bindley,  1  Wall.  66,  17  8.  Kirby  v.  American  Soda  Foun- 
U.  S.  (L.  ed.)  559.  tain  Co.,  194  U.  S.  141,  24  S.  Ct,  619, 

4.  Ryan  v.  Bindley,  1  Wall.  66.  17  48  U.  S.  (L.  ed.)  911. 

U.  S.  (L.  ed.)  '559.  9.  Cooke  v.  United  States,  2  Wall. 

5.  Lovell  v.  Cragin,  136  U.  S.  130,  218,  17  U.  S.  (L.  ed.)  755;  Kirby  v. 
10  S.  Ct  1024,  34  U.  S.  (L.  ed.)  372;  American  Soda  Fountain  Co.,  194  U. 
Kirby  v.  American  Soda  Fountain  Co.,  S.  141,  24  S.  Ct  619,  48  U.  S.  (L.  ed.) 
194  U.  S.  141,  24  S.  Ct  619,  48  U.  S.  91L 
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ponderance  of  evidence,10  and  a  liberal  presumption  ought  to  be 
indulged  in  favor  of  plaintiff's  evidence  as  to  value  where  the  court 
has  given  leave  to  both  parties  to  file  affidavits  on  the  question,  and 
the  defendant  fails  to  procure  a  single  sworn  statement  on  the  sub- 
ject.11 But  proof  in  support  of  an  averment  that  the  requisite  juris- 
dictional amount  is  involved  need  not  be  offered  where  the  defendant 
does  not  formally  plead  to  the  jurisdiction.18 

IV.  Concurrent  and  Conflicting  Jurisdiction 

41.  In  General. — Courts  of  the  United  States  and  of  the  states  have 
concurrent  jurisdiction  in  all  cases  between  citizens  of  different  states, 
whatever  may  be  the  matter  in  controversy,  if  it  be  one  for  judicial 
cognizance,18  and  a  conflict  of  jurisdiction  is  always  to  be  avoided.14 
It  is  therefore  a  general  rule  that  the  right  of  a  plaintiff  to  prosecute 
his  suit  in  a  court,  having  once  attached,  cannot  be  taken  away  by 
proceedings  in  another  court.16  So  it  may  be  stated  as  a  general  rule 
that  whenever  a  legal  right  arises,  and  the  state  court  is  competent 
to  administer  justice,  the  right  may  be  asserted  in  the  state  court, 
although  the  federal  court  may  have  jurisdiction  of  the  same  question, 
subject,  however,  to  the  proviso  that  there  is  no  law  limiting  juris- 
diction to  the  federal  courts.16  In  regard  to  state  courts  the  law  is 
also  said  to  be  settled  that  courts  of  general  jurisdiction  therein  have 
power  to  decide  cases  involving  the  rights  of  litigants  under  the  con- 
stitution or  statutes  of  the  United  States  unless  deprived  of  the  right 
so  to  do  by  the  terms  of  the  federal  constitution  or  acts  of  Congress.17 

*  10.  Hunt  v.  New  York  Cotton  Exch.,.  clusiveness  of  jurisdiction  first  ac- 
205  U.  S.  322,  27  S.  Ct.  529,  51  U.  S.  quired,  see  Injunctions,  vol.  14,  pp. 
(L.  ed.)   821.  419-421. 

11.  Wetmore  v.  Rymer,  169  U.  S.  16.  Raisler  v.  Oliver,  97  Ala.  710,  12 
115,  18  S.  Ct.  293,  42  U.  S.  (L.  ed.)  So.  238,  38  A.  S.  R.  213  and  note; 
682.  Copp  v.  Louisville,  etc.,  R.  Co.,  43  La. 

12.  Bitterman  v.  Louisville,  etc.,  R.  Ann.  511,  9  So.  441,  26  A.  S.  R.  198 
Co.,  207  U.  S.  205,  28  S.  Ct.  91,  52  and  note,  12  L.R.A.  725;  King  of 
U.  S.  (L.  ed.)  171.  Prussia  v.  Kuepper,  22  Mo.  550,  66 

13.  Dodge  v.  Woolsey,  18  How.  331,   Am.  Dec.  639. 

15  U.  S.  (L.  ed.')  401.  17.  Plaquemines  Tropical  Fruit  Co. 

14.  Randall  v.  Howard,  2  Black  585,  v.  Henderson,  170  U.  S.  511,  18  S.  Ct. 
17  U.  S.  (L.  ed.)  269.  685,  42  U.  S.    (L.  ed.)    1126;  In  re 

15.  Peck  v.  Jenness,  7  How.  612,  12  Second  Employers'  Liability  Cases, 
U.  S.  (L.  ed.)  841;  Wabash  R.  Co.  v.  223  U.  S.  1,  32  S.  Ct.  169t  56  U.  S. 
Adelbert  College,  208  U.  S.  38,  28  S.  (L.  ed.)  327,  38  L.R.A.(N.S.)  44; 
Ct.  182,  52  U.  S.  (L.  ed.)  379;  Sharon  Territory  v.  Ross,  1  Mart.  O.  S.  (La.) 
v.  Terry,  36  Fed.  337,  1  L.R.A.  572.  146,  5  Am.  Dec.  705;  Fish  v.  Chicago, 
See  infra,  par.  43.  As  to  pleading  in  etc.,  R.  Co.,  263  Mo.  106,  172  S.  W. 
abatement  in  a  federal  court  the  pend-  340,  Ann.  Cas.  1916B  147  and  note; 
ency  of  a  suit  between  the  same  parties  People  v.  Welch,  141  N.  Y.  266,  36 
and  for  the  same  cause  in  a  state  court,  N.  E.  328,  3S  A.  S.  R.  793  and  note, 
and  vice  versa,  see  Abatement  and  24  L.R.A.  117. 

Revival,  vol.  1,  p.  18.    As  to  theex- 
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And  the  unexercised  jurisdiction  of  the  United  States  courts  over  a 
question  does  not  oust  a  state  court  of  jurisdiction  when  the  question 
arises  collaterally  by  way  of  a  defense  to  an  action  in  which  the  state 
has  jurisdiction  of  the  parties  and  the  subject  matter.18  So  the  pen- 
dency of  a  suit  in  equity  in  a  federal  court  which  is  akin  to  an  action 
in  rem  cannot  be  set  up  in  abatement  to  an  action  at  law  in  a  state 
court  in  which  only  a  personal  judgment  is  sought.19  And  when 
Congress  created  the  district  court  of  the  United  States  for  Porto  Rico 
it  was  not  intended  to  confer  on  it  purely  probate  jurisdiction  to  ad- 
minister and  settle  estates  in  disregard  of  the  authority  of  the  local 
courts  but  it  rather  recognized  the  power  and  authority  of  the  latter 
to  deal  generally  with  all  matters  of  purely  local  concern.80  On  the 
other  hand  rights  created  and  remedies  provided  by  the  statutes  of 
a  state  to  be  pursued  in  the  state  courts  may  be  enforced  and  admin- 
istered in  the  national  courts,  either  at  law  or  in  equity  or  in  admiral- 
ty, as  the  nature  of  the  rights  and  remedies  may  require.1  And  the 
rules  which  apply  between  state  and  federal  courts  also  regulate  con- 
flicts as  to  jurisdiction  between  different  federal  courts.2  But  the  fact 
that  an  action  is  pending  in  a  state  court  will  not  prevent  a  federal 
court  from  exercising  jurisdiction  in  another  proceeding 'where  no 
interference  with  the  state  court  is  sought  *  and  the  decree  is  so  framed 
as  to  exclude  any  such  result,4  even  though  the  two  suits  are  for  the 
same  cause  of  action.6  And  a  foleral  court  may  nevertheless  act  al- 
though it  cannot  afford  some  of  the  relief  asked  for  because  it  would 
interfere  with  proceedings  in  a  state  court.6  The  reason  for  the  rule 
that  the  pendency  of  an  action  in  a  state  court  is  no  bar  and  furnishes 
no  ground  for  the  abatement  of  another  action  for  the  same  cause 
between  citizens  of  different  states  in  the  federal  court  is  that  the 
latter  court  has  concurrent  jurisdiction  of  such  controversies  with 
the  courts  of  the  state,  and  that  citizens  of  different  states  have  the 
constitutional  right  to  the  independent  opinion  and. judgment  of  the 
judges  of  the  national  courts  upon  the  questions  presented  by  their 

18.  Wilkinson  v.  Wait,  44  Vt.  508,  Helm  ▼.  Zarecor,  222  U.  S.  32,  32  S. 
8  Am.  Rep.  391.  Ct.  10,  56  U.  S.  (L.  ed.)  77;  Kirtley 

19.  Puget  Sound  State  Bank  ▼.  Gai-  v;  Holmes,  107  Fed.  1,  46  C.  C.  A.  102, 
lucci,  82  Wash.  445,  144  Pac.  698,  52  L.R.A.  738;  Barber  Asphalt  Pav. 
Ann.  Cas.  1916A  767.  Co.  v.  Morris,  132  Fed.  945,  66  C.  C. 

20.  Garzot  v.  Rios  de  Rubio,  209  U.  A.  55,  67  LJR.A.  761. 

S.  283,  28  S.  Ct.  548,  52  U.  S.   (L.       4.  Ingersoll   v.    Coram,   211   U.    S. 
ed.)  794.  335,  29  S.  Ct.  92,  53  U.  S.   (L.  ed.) 

1.  Piatt  v.  Lecocq,  158  Fed.  723.  85   208. 

C.  C.  A.  621,  15  L.R.A.(N.S.)  558.  5.  Stanton  v.  Embrey,  93  U.  S.  548, 

2.  Note:  5  L.R.A.  221.  23  U.  S.  (L.  ed.)  983. 

3.  Ingersoll  v.  Coram,  211  U.  S.  335,       6.  Waterman     v.      CanaJ-Louisiana 

29  S.  Ct.  92,  53  U.  S.   (L.  ed.)  208;   Bank,  etc.,  Co.,  215  U.  S.  33,  30  S.  Ct. 
McClellan  v.  Carland,  217  U.  S.  268,   10,  54  U.  S.  (L.  ed.)  80. 

30  S.  Ct.  501,  54  U.  S.  (L.  ed.)  762; 
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controversies,  at  least  until  those  questions  have  becon^e  res  judicata 
'  by  the  judgments  of  other  competent  courts.7 

42.  Exclusive  Jurisdiction. — In  some  cases  the  judicial  power  of 
the  United  States  is  unavoidably  exclusive  of  all  state  authority,  and 
in  all  others  may  be  made  so  at  the  election  of  Congress;  8  but  if  ex- 
clusive jurisdiction  is  not  thus  given,  state  courts  are  generally  held 
to  have  concurrent  jurisdiction,9  either  express  words  of  exclusion  or 
a  manifest  repugnancy  to  the  exercise  of  state  authority  being  re- 
quired.10 It  is,  however,  a  principle  applicable  to  judicial  powers  that 
where  the  exercise  of  state  authority  is  incompatible  with  the  exercise 
of  federal  authority  the  state  authority  is  superseded  without  express 
words.11  Therefore  it  is  held  that  where  a  United  States  statute  gives 
a  right  without  specifying  a  remedy,  it  may  be  prosecuted  in  a  state 
court ;  but  when  a  right  is  thus  given,  and  a  specific  remedy  provided, 
or  a  new  power  and  the  means  of  executing  it  are  therein  granted, 
such  right  and  power  can  be  enforced  only  in  the  method  provided  by 
such  statute.12  And  a  federal  court  may  retain  its  exclusive  jurisdic- 
tion over  the  res  after  its  sale  in  foreclosure  proceedings  by  a  reserve 
tion  to  that  effect  in  its  decree.18    In  this  connection  it  is  also  decided 

7.  Barber  Asphalt  Pav.  Co.  v.  Mor-  23  U.  S.  (L.  ed.)  833;  Plaquemines 
ris,  132  Fed.  945,  66  C.  C.  A.  55,  67  Tropical  Fruit  Co.  v.  Henderson,  170 
L.R.A.  761.  U.  3.  511,  18  S.  Ct.  685,  42  U.  S.  (L. 

8.  Martin  v.  Hunter,  1  Wheat.  304,  ed.)  1126;  Pennsylvania  R.  Co.  v. 
4  U.  S.  (L.  ed.)  97;  Claflin  ▼.  House-  Puritan  Coal  Min.  Co.,  237  U.  S.  121, 
man,  93  U.  S.  130,  23  U.  S.  (L.  ed.)  35  S.  Ct.  484,  59  U.  S.  (L.  ed.)  867; 
833;  Plaquemines  Tropical  Fruit  Co.  Eastern  R.  Co.  v.  Littlefield,  237  U. 
v.  Henderson,  170  U.  S.  511,  18  S.  Ct.  S.  140,  35  S.  Ct.  489,  59  U.  S.  (L.  ed.) 
685,  42  U.  S.  (L.  ed.)  1126;  Guthrie  878;  Pennsylvania  R.  Co.  v.  Stineman 
v.  Harkness,  199  U.  S.  148,  26  S.  Ct.  Coal  Min.  Co.,  242  U.  S.  298,  37  S. 
4,  50  U.  S.  (L.  ed.)  130,  4  Ann.  Cas.  Ct.  118,  61  U.  S.  (L.  ed.)  316;  Bay 
433;  Pennsylvania  R.  Co.  v.  Clark  City  First  Nat.  Bank  v.  Fellows,  244 
Bros.  Coal  Min.  Co.,  238  U.  S.  456,  U.  S.  416,  37  S.  Ct.  734,  61  U.  S.  (L. 
35  S.  Ct  896,  59  U.  S.  (L.  ed.)  1406;  ed.)  1233,  Ann.  Cas.  1918D  1169; 
Wilcox  v.  Luco,  118  Cal.  639,  45  Pac.  Wilcox  v.  Luco,  118  Cal.  639,  45  Pac. 
676,  50  Pac.  758,  62  A.  S.  R.  305  and  676,  50  Pac.  758,  62  A.  S.  R.  305  and 
note,  45  L.R.A.  579;  Copp  v.  Louis-  note,  45  L.R.A.  574. 

ville,  etc.,  R.  Co.,  43  La.  Ann.  511,  9  10.  People  v.  Welch,  141  N.  Y.  266, 

So.  441,  26  A.  S.  R.  198,  12  L.R.A.  36  N.  E.  328,  38  A.  S.  R.  793  and  note, 

725;  Ordway  v.   Central  Nat.  Bank,  24  L.R.A.  117. 

47  Md.  217,  28  Am.  Rep.  455;  People  11.  People  v.  Welch,  141  N.  Y.  266, 

v.  Welch,  141  N.  Y.  266,  36  N.  E.  328,  36  N.  E.  328,  38  A.  S.  R.  793  and 

38  A.  S.  R.  793  and  note,  24  L.R.A.  note,  24  L.R.A.  117. 

117;  Bletz  v.  Columbia  Nat.  Bank,  87  12.  Copp  v.  Louisville,  etc,  R.  Co., 

Pa.  St.  87,  30  Am.  Rep.  343 ;  Puritan  43  La.  Ann.  511,  9  So.  441,  26  A.  S.  R* 

Coal  Min.  Co.  v.  Pennsylvania  R.  Co.,  198  and  note,  12  L.R.A.  725. 

237  Pa.  St.  420,  85  Atl.  426,  Ann.  Cas.  13.  Wabash  R.  Co.  v.  Adalbert  Col- 

1914B  37.  lege,  208  U.  S.  38,  28  S.  Ct  182,  52 

9.  Claflin  v.  Houseman,  93  U.  S.  130,  U.  S.  (L.  ed)  379. 
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that  admiralty  and  maritime  jurisdiction  of  the  United  States  is  with- 
in the  exclusive  cognizance  of  federal  tribunals..14 

43.  Court  First  Acquiring  Jurisdiction  Retains  It, — The  general 
rule  that  the  authority  of  the  court  first  acquiring  jurisdiction,  the 
parties  being  the  same,  must  prevail,15  applies  in  the  case  of  federal 
and  state  courts  of  concurrent  jurisdiction,16  so  that  whichever  court 
first  obtains  jurisdiction  may  retain  it  for  the  purpose  of  deciding 
every  question  in  the  cause.17  So  the  federal  judiciary  has  no  con- 
trol over  questions,  when  once  the  state  courts  have  acquired  juris- 
diction, until  the  state  has  finally  exhausted  its  judicial  power  over 
them  by  a  final  decision  in  its  highest  tribunal.18 

44.  Injunction  against  Proceedings. — The  state  and  federal  courts 
are  independent,  and  the  general  rule  is  that  neither  can  ordinarily 
impede  or  arrest  any  action  the  other  may  take  within  the  limits  of 
its  jurisdiction  for  the  satisfaction  of  its  judgments  and  decrees,19 
unless  the  two  proceedings  are  identical.20  This  rule  is  founded  not 
merely  on  comity  but  on  necessity.  For  if  one  may  enjoin,  the  other 
may  retort  by  injunction;  and  thus  the  parties  be  without  remedy, 

14.  Martin  v.  Hunter,  1  Wheat.  304,  6  How.  163,  12  U.  S.   (L.  ed.)   387; 

4  U.  S.   (L.  ed.)    97.     See  also  -Ad-  Riggs  v.  Johnson  County,  6  Wall.  166, 

liiRALTY,  vol.  1,  p.  406.  18  U.   S.    (L.  ed.)    768;  Washington 

16.  See  Coubts,  vol.  7,  p.  1067  et  County  Supervisors  v.  DuTant,  9  Wall. 

seq.  .  415,  19  U.  S.  (L.  ed.)  732,  9  L.R.A. 

16.  Peck  v.  Jenness,  7  How.  612,  12  415 ;  Amy  v.  Barkholder,  11  Wall.  136, 
U.  S.  (L.  ed.)  841;  French  v.  Hay,  20  U.  S.  (L.  ed.)  101 ;  Dial  v.  Reynolds, 
22  Wall.  238,  22  U.  S.  (L.  ed.)  854;  96  U.  S.  340,  24  U.  S.  (L.  ed.)  644; 
In  re  Chetwood,  165  U.  S.  443,  17  S.  The  Mamie,  110  U.  S.  742,  4  S.  Ct.  194, 
Ct.  385,  41 U.  S.  (L.  ed.)  782;  Wabash  28  U.  S.  (L.  ed.)  313;  Central  Nat. 
R.  Co.  v.  Adelbert  College,  208  U.  S.  Bank  v.  Stevens,  169  U.  S,  432,  18  S. 
38,  28  S.  Ct.  182,  52  U.  S.  (L.  ed.)  Ct.  403,  42  U.  S.  (L.  ed.)  807;  Far- 
379;  Hull  v.  Burr,  234  U.  S.  712,  34  mere'  Loan,  etc.,  Co.  v.  Lake  St.  El. 
S.  Ct  892,  58  U.  S.  (L.  ed.)  1557;  R.  Co.,  177  U.  S.  51,  20  S.  Ct.  564, 
Sharon  v.  Terry,  36  Fed.  337, 1  L.R.A.  44  U.  S.  (L.  ed.)  667;  Mutual  Reserve 
572  and  note;  Gay  v.  Brierfield  Coal,  Fund  L.  Ass'n  v.  Phelps,  190  U.  S. 
etc.,  Co.,  94  Ala.  303,  11  So.  353,  33  147,  23  S.  Ct.  707,  47  U.  S.  (L.  ed.) 
A.  S.  R.  122  and  note,  16  L.R.A.  564;  987;  Hull  v.  Burr,  234  U.  S.  712,  34 
Hines  v.  Rawson,  40  Ga.  356,  2  Am.  g.  Ct.  892,  58  U.  S.   (L.  ed.)   1557; 

SSP'J?}'  Si?te  !;;?a#leld.e^,  5TMlnn-   Patton  v.  Marshall,  173  Fed.  350,  97 
^3,t>80tA£  Df-4l°;Chapm  v.James,  G    c    A    610    26  L.R.A.(N.S.)   127; 

21  p*i#     *'     p    p'     ?o  t     'f  5SFE  Beardslee  v.  Ingraham,  183  N.  Y.  411, 

q    w   '« ?   so   a    q  '  I    £€X'  a    '  ?  76   N.  E.  476,  3  L.R.A.(N.S.)    1073 

S.  W.  53,  59  A.  S.  R.  84  and  note,  ,      .             '                   v        ' 

mt  o  a    171  an^  note. 

Note":  5  L.R.A.  222.  Note:  Ann.  Cas.  1918C  286 

17.  Peck  v.  Jenness,  7  How.  612,  12  See  also  I»™roraws,  vo1-  H  PP- 
U.  S.  (L.  ed.)  841;  Randall  v.  Howard,  41?"42^      ,.       m         „           w 

2  Black  585   17  U.  S.  (L.  ed.)  269.  *"•  Guardian  Trust  Co.  v.  Kansas 

18.  State  v.  Bachelder,  5  Minn.  223,  City  Southern  R.  Co.,  171  Fed.  43,  96 
80  Am.  Dec.  410.  C.  C.  A.  285,  28  L.R.A.(N.S.)   620; 

19.  Diggs  v.  Wolcott,  4  Cranch  179,  People  v.  Judge,  27  Mich.  406, 15  Am. 
2  U.  S.  (L.  ed.)  587:  Shelton  v.  Tiffin,  Rep.  195, 
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being  liable  to  a  process  for  contempt  in  one  if  they  dare  to  proceed 
in  the  other.1  And  -by  an  act  of  Congress  (Judicial  Code,  §  265; 
5  Fed.  St.  Ann.  2d  ed.  959)  a  federal  court  is  expressly  prohibited 
from' staying  proceedings  in  a  state  court  except  where  authorized  in 
bankruptcy  proceedings,  but  this  prohibition,  however,  does  not  apply 
where  the  federal  court  has  first  obtained  jurisdiction  of  the  subject 
matter  of  the  proceedings  and  of  the  parties.8  It  has  been  decided 
that  a  foreign  creditor  may  establish  his  debt  in  the  courts  of  the 
United  States  against  the  representatives  of  a  decedent,  notwithstand- 
ing the  local  laws  relative  to  the  administration  and  settlement  of 
insolvent  estates,  and  the  court  will  interpose  to  arrest  the  distribution 
of  any  surplus  among  the  heirs,  in  insolvency  proceedings  in  a  state 
court  to  which  he  is  not  a  party.3  Also  it  is  held  that  a  state  court  may 
enjoin  a  United  States  marshal  from  levying  an  execution  from  a 
.  federal  court  on  the  property  of  a  person  not  named  in  the  writ.4 

45.  Criminal  Cases. — While  it  has  been  declared  that  the  states  do 
not  enforce  the  criminal  laws  of  the  United  States,6  yet  it  is  also  said 
to  be  settled  law  that  the  same  act  may  constitute  an  offense  against 
the  United  States  and  against  a  state,  subjecting  the  guilty  party  to 
punishment  under  the  laws  of  each  government,  and  may  embrace 
two  or  more  offenses.6  But  as  a  general  rule  a  federal  court  of  equity 
has  no  jurisdiction  to  enjoin  criminal  proceedings  already  pending 
by  indictment  or  otherwise  under  a  state  law.7  So  the  federal  courts 
will  not  interfere  by  habeas  corpus  with  a  state  in  the  administration 
of  its  criminal  law  unless  fundamental  rights  specially  secured  by  the 
federal  constitution  are  invaded.8  But  when  an  indictment  or  pro- 
ceeding is  brought  to  enforce  an  alleged  unconstitutional  statute, 
which  is  the  subject  matter  of  inquiry  in  a  suit  already  pending  in  a 

1.  Peck  v.  Jenness,  7  How.  612,  12  Creighton,  23  How.  90,  16  U.  S.  (L. 
U.  S.  (L.  ed.)  841;  Randall  v.  Howard,   ed.)  419. 

2  Black  585,  17  U.  S.   (L.  ed.)   269;  4.  Mock  v.  Kennedy,  11  La.  Ann. 

Farmers'  Loan,  etc.,  Co.  v.  Lake  St.  525>  66  Am-  Dec-  203. 

El.  R.  Co.,  177  U.  S.  51,  20  S.  Ct.  564,  5-  People  v.  Welch,  141  N.  Y.  266, 

44  U.  S.  (L.  ed.)  667;  Booth  v.  Able-  36  N-  E-  328    38  A.  S.  R.  793  and 

man,  16  Wis.  460,  84  Am.  Dec.  711.  no*e>  24  LR.A.  117 

2.  Haines  v.  Carpenter,  91  U.  S.  ••  ^^'S^^J^Jk 
254,  23  U.  S.  (L.  ed.)  345;  Kern  v.  «J-  "  S'  ^  *?*>  42  U'TS;  <L"  ?$ 
Huidekoper,  103  U.  s!  485,  26  U.  S.  l\  See  ^  CriMINAL  ^  VoL  *> 
(L.  ecU  354;  United  States  v   Park-  %   ^x  parte  Young,  209  U.  S.  123, 

o?.rs^/C^?  S^/t    /;  28  s-  ct-  441> 52  u- s-  <L- ed-)  714> 

317,  20  S.  Ct.  423,  44  U.  S.  (L.  ed.)  14  Ann>  Cas;  764?  13  l.R:A.(N.S.) 
485;  Sharon  v.  Terry,  36  Fed.  337,  1  932.  And  see  Injunctions,  vol.  14, 
L.R.A.  572;  Patton  v.  Marshall,  •  173  p   426  et  seq 

Fed.  350,  97  C.  C.  A.  610,  26  L.R.A.  *8.  Rogers  v.  Peck,  199  U.  S.  425, 
(N.S.)  127.  26  S.  Ct.  87,  50  U.  S.   (L.  ed.)   256. 

3.  Suydam  v.  B road n ax,  14  Pet.  67,  See  also  Habeas  Corpus,  vol.  12,  p. 
10   U.   S.    (L.   ed.)    357;   Kendall   v.   1224  et  seq. 
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federal  court,  the  latter  court,  having  first  obtained  jurisdiction  over 
the  subject  matter,  has  the  right,  in  both  civil  and  criminal  cases,  to 
hold  and  maintain  such  jurisdiction,  to  the  exclusion  of  all  other 
courts,  until  its  duty  is  fully  performed.9 

46.  Possession  of  Subject  Matter  of  Controversy;  Custody  of  Per- 
son.— The  general  rule  that  when  a  court  has  once  taken  into  its 
jurisdiction  a  specific  thing,  no  court,  except  one  having  a  supervisory 
control  or  superior  jurisdiction  in  the  premises,  has  a  right  to  inter- 
fere with  and  change  that  possession,10  applies  in  proceedings  where 
such  jurisdiction  is  first  acquired  in  either  a  federal  court11  or  a  state 
court.18  So  where  property  has  been  seized  under  process  from  a 
federal  court  and  is  in  the  custody  of  the  marshal,  the  right  to  hold 
it  is  a  question  for  the  determination  of  the  federal  court  under  whose 
process  it  was  seized,  and  possession  cannot  be  interfered  with  by  a 
state  court.13  This  rule  is  not  restricted  in  its  application  to  cases 
where  property  has  been  actually  seized  under  judicial  process  before 
a  second  suit  is  instituted  in  another  court,  but  it  often  applies  as 
well  where  suits  are  brought  to  enforce  liens  against  specific  property, 
to  marshal  assets,  administer  trusts,  or  liquidate  insolvent  estates,  and 

9.  Ex  parte  Young,  209  U.  S.  123,  12.  Brown  v.  Clarke,  4  How.  4,  11 
28  S.  Ct.  441,  52  U.  S.  (L.  ed.)  714,  U.  S.  (L.  ed.)  850;  Amy  v.  Bark- 
14  Ann.  Cas.  764,  13  L.R.A.(N.S.)  holder,  11  Wall.  136,  20  U.  S.  (L.  ed.) 
932.  101;  Byers  v.  McAuley,  149  U.  S.  608, 

10.  See  Courts,  vol.  7,  p.  1068.  13  S.  Ct.  906,  37  U.  S.  (L.  ed.)  867; 

11.  Slocuin  v.  Mayberry,  2  Wheat.  Tefft  v.  Sternberg,  40  Fed.  2,  5  L.R.A. 
1,  4  U.  S.  (L.  ed.)  169;  Amy  v.  Bark-  221  and  note;  Gay  v.  Brierfield  Coal, 
holder,  11  Wall.  136,  20  U.  S.  (L.  ed.)  etc.,  Co.,  94  Ala.  303,  11  So.  353,  33 
101;  Heidritter  v.  Elizabeth  Oil  Cloth  A.  S.  R.  122  and  note,  16  L.R.A.  564; 
Co.,  112  U.  S.  294,  5  S.  Ct.  135,  28  Rogers,  etc.,  Hardware  Co.  v.  Cleve- 
U.  S.  (L.  ed.)  729;  Rio  Grande  R.  R.  land  Bldg.  Co.,  132  Mo.  442,  34  S.  W. 
Co.  v.  Gomila,  132  U.  S.  478,  10  S.  Ct.  57,  53  A.  S.  R.  494  and  note,  31  L.R.A. 
155,  33  U.  S.  (L.  ed.)  400;  Farmers'  335. 

Loan,  etc.,  Co.  v.  Lake  St.  EL  R.  Co.,  13.  Freeman  v.  Howe,  24  How.  450, 

177  U.  S.  51,  20  S.  Ct.  564,  44  U.  S.  16  U.  S.  (L.  ed.)  749;  Covell  v.  Hey- 

(L.  ed.)   667;  Tefft  v.  Sternberg,  40  man,  111  U.  S.  176,  4  S.  Ct.  355,  28 

Fed.  2,  5  L.R.A.  221  and  note;  Gay  v.  U.  S.  (L.  ed.)  390;  Gumbel  v.  Pitkin, 

Brierfield  Coal,  etc.,  Co.,  94  Ala.  303,  *?4  u;  vs-  131,  8  S.  Ct.  379,  31  U.  S. 

11  So.  353,  33  A.  S.  R.  12S  and  note,  <£■  ed)   3/4;   Central  Nat    Bank  v. 

16  L.R.A.  564;  Munson  v.  Harroun,  f^en^  *69  ^  *3V8  S*  Ct  *°3' 

34  111.  422,  85  Am.  Dec.  316  and  note  42  U'  f;  ft  §>  ^ ij^lvfe 
n      i  q  ftQ  -.--     Cylri    K»   Aii    roun,  34  111.  422,  85  Am.  Dec.  316  and 

£rS  Va  IT'  I1Mt'  '  5n  t  «<>te  Lewis  v.  Buck,  7  Minn.  104,  82 
? h"  ±J*'J}\^^U™%  VoBuCk'  Am.  Dec.  73  and  note;  Beardslee  v.  In- 
7  Minn.  104,  82  Am.  Dec.  73;  Rogers,  grahanij  133  N.  Y.  411,  76  N.  E.  476, 

etc.,  Hardware  Co.  v.  Cleveland  Bldg.  3  L.R.A.(N.S.)  1073  and  note;  Booth 

Co.,  132  Mo.  442,  34  S.  W.  57,  53  v.  Ableman,  16  Wis.  460,  84  Am.  Dec. 

A.  S.  R.  494  and  note,  31  L.R.A.  335;  711  and  note.    Compare  Buck  v.  Col- 

Chapin  v.  James,  11  R.  I.  86,  23  Am.  bath,  7  Minn.  310,  82  Am.  Dec.  91; 

Rep,  412;  Booth  v.  Ableman,  16  Wis.  Gilman  v.  Williams,  7  Wis.  329,  76 

460.  84  Am.  Dec.  711.  Am.  Dec.  219  and  note. 
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in  suits  of  a  similar  nature  where,  in  the  progress  of  the  litigation, 
the  court  may  be  compelled  to  assume  the  possession  and  control  of 
the  property  to  be  affected.  The  rule  has  been  declared  to  be  of 
especial  importance  in  its  application  to  federal  and  state  courts.14 
But  this  rule  is  not  applicable  in  cases  where  the  courts  of  the  United 
States  exercise  superior  jurisdiction  for  the  purpose  of  enforcing  the 
supremacy  of  the  constitution  and  laws  of  the  United  States ; lft  nor 
does  it  cover  actions  against  an  officer  for  trespasses  not  involving  any 
interference  with  the  property  itself  while  in  his  possession.16  And 
where  one  of  the  courts  has  thus  secured  possession  or  dominion  of 
specific  property,  the  suit  in  the  co-ordinate  jurisdiction  to  affect  the 
same  property  should  be  stayed  until  the  proceedings  in  the  court 
which  first  obtained  jurisdiction  are  concluded,  or  ample  time  for 
their  termination  has  elapsed.17  Again  it  has  been  held  that  where 
a  state  court  replevies  property  out  of  the  possession  of  an  officer  of 
a  United  States  court  whose  jurisdiction  first  attached,  the  former 
tribunal  has  jurisdiction  to  inquire  into  the  validity  of  its  own  pro- 
ceedings and  in  dismissing  the  action  take  any  necessary  steps  to 
enforce  a  redelivery  of  the  property  to  the  officer  who  has  been  di- 
vested of  its  possession  by  its  process.18  On  the  other  hand,  in  an  ac- 
tion of  trover  by  a  federal  officer  brought  in  a  state  court  in  his  in- 
dividual capacity  to  recover  property  levied»on  by  him  under  author- 
ity of  a  federal  court,  jurisdiction  has  been  held  to  exist  in  the  state 
court  to  determine  the  validity  of  the  execution  and  levy.19 

47.  Receiver's  Possession. — It  is  a  general  rule  as  between  state 
and  federal  courts  that  neither  will  interfere  with  the  custody  of  prop- 
erty held  by  the  other  through  its  receiver,20  which  custody  may  be 

14.  Farmers'  Loan,  etc.,  Co.  v.  Lake  303,  11  So.  353,  33  A.  S.  R.  122  and 
St.  El.  R.  Co.,  177  U.  S.  51,  20  S.  Ct.  note,  16  L.R.A.  564;  Young  v.  Hamil- 
564,  44  U.  S.  (L.  ed.)  667.  ton,  135  Ga.  339,  69  S.  E.  593,  Ann. 

15.  Tefft  v.  Sternberg,  40  Fed.  2,  Cas.  1912A  144  and  note,  31  L.R.A. 
5  L.R.A.  221.  (N.S.)  1057;  Irwin  v.  McKechnie,  58 

16.  Covell  v.  Heyman,  111  U.  S.  176,  Minn.  145,  59  N.  W.  987,  49  A.  S.  R. 
4  S.  Ct.  355,  28  U.  S.  (L.  ed.)  390.  495  and  note,  26  L.R.A.  218;  Rogers, 

17.  Barker  Asphalt  Pav.  Co.  v.  Mor-  etc.,  Hardware  Co.  v.  Cleveland  Bldg. 
ris,  132  Fed.  945,  66  C.  C.  A.  55,  67  Co.,  132  Mo.  442,  34  S.  W.  57,  53  A. 

h'™\76li       aw  i«  w     am    S«  R-  494  and  note,  31  L.R.A.  335; 

o.18;  Bo??1  \; £:hleafn>  }6  W?-  f60>   In  re  Schuyler's  Steam  Tow  Boat  Co., 

v  Am*  -.?  w-    I^qq  Da     '  tT^o'   136  N-  Y-  IWi  32  N.  E.  623,  20  L.R.A. 

Henry,  19  Wis.  76,  88  Am    Dec.  672.    0m  j  ^  •  *.       i_ 

19^Davidson    v/ Waldron,    31   111.  .*£  ^versed   on   another  point   sub 

120,  83  Am.  Dec.  206.  ^i    nf  imo    ^f  A  ^    <t     ^ 

20.  Calhoun  v.  Lanaux,  127  U.  S.   J*   b-   *£:   11019'  38   **>   S.    (L.   ed.) 

634,  8  S.  Ct.  1345,  32  U.  S.  (L.  ed.)  ^5   ^Sphfm  Y'  ^^  lLTex; 

297;  Moran  v.  Sturges,  154  U.  S.  256,  47>  n  s-  w-  139»  15  A-  s-  R-  753  ftnd 

14  S.  Ct.  1019,  38  U.  S.  (L.  ed.)  981;  note,  3  L.R.A.  634;  Riesner  v.  Gulf, 

Palmer  v.  Texas,  212  U.  S.  118,  29  S.  etc.,  R.  Co.,  89  Tex.  656,  36  S.  W. 

Ct.  230,  53  U.  S.  (L.  ed.)  435;  Gay  53,  59  A.  S.  R.  84,  33  L.R.A.  171; 

v.  Brierfield  Coal,  etc.,   Co.,  94  Ala.  Milwaukee,  etc.,  R.  Co.  v.  Milwaukee, 
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regarded  as  attaching  for  the  purpose  of  preventing  interference  even 
before  the  receiver  has  taken  actual  possession  of  the  property.1  And 
it  has  been  held  that  the  appointment  of  a  receiver  by  a  federal  court 
for  property  already  charged  with  a  mechanic's  lien  under  a  judg- 
ment rendered  in  a  state  court,  does  not  withdraw  the  property  from 
the  jurisdiction  of  the  state  court,  or  prevent  a  valid  sale  thereof  un- 
der special  execution  issued  by  it.9  But  a  court  may  allow  a  judg- 
ment for  a  debt  against  a  receiver,  which  must  be  recognized  by  the 
court  appointing  him,  and  is  not  open  to  revision  by  it,  if  the  court 
rendering  it  had  jurisdiction  of  the  subject  matter  and  of  the  parties.* 
And  garnishee  proceedings  have  been  permitted  in  a  state  court  in 
case  of  a  debt  due  from  receivers  appointed  by  a  federal  court,  it  being, 
however,  declared  that  no  executory  process  can  issue  on  the  judg- 
ment in  the  state  court,  satisfaction  being  allowed  only  by  an  applica- 
tion to  the  court  appointing  the  receivers  for  an  order  directing  its 
payment  in  the  due  order  of  the  settlement  of  the  affairs  of  the  com- 
pany.4 It  is,  however,  said  to  be  a  commonly  accepted  doctrine  that, 
unless  expressly  authorized  by  statute,  a  suit  cannot  be  brought  against 
a  receiver,  touching  the  property  rightfully  in  his  charge,  nor  for  any 
malfeasance  as  to  the  parties,  or  others,  without  the  permission  of  the 
court  which  appointed  him.6  But  a  federal  receiver  may  be  sued  in 
a  state  colirt  under  an  act  of  Congress,  without  previous  leave  of  the 
court  which  appointed  him,  for  damages  on  account  of  the  death  of 
an  employee  of  his,  caused  by  the  receiver's  alleged  negligence  while 
in  the  operation  of  the  business.6 

48.  Equity  Suits. — As  has  already  been  stated,  the  jurisdiction  of 
the  federal  courts  in  equity  is  independent  of  any  state  laws.7  And 
alterations  in  the  jurisdiction  of  the  state  courts  cannot  affect  the 
equitable  jurisdiction  of  the  courts  of  the  United  States.  But  so  long 
as  the  equitable  rights  themselves  remain,  an  enlargement  of  such 
rights  may  be  administered  by  those  courts  as  well  as  by  the  courts 
of  the  state.8 

etc.,  R.  Co.,  20  Wis.  165,  88  Am.  Dec  94  Ala.  303,  11  So.  353,  33  A.  S.  R. 

735.  122  and  note,  16  L.R.A.  564;  Dilling- 

Note:  53  A.  S.  R.  504.  ham  v.  Russell,  73  Tex.  47,  11  S.  W. 

See  also  Receivers,  vol.  23,  pp.  67-  139, 15  A.  S.  R.  753  and  note,  3  L.R.A. 

69.  634. 

1.  Palmer  v.  Texas,  212  U.  S.  118,  4.  Irwin  v.  McKechnie,  58  Minn. 
29  S.  Ct.  230,  53  U.  S.  (L.  ed.)  435;  145,  59  N.  W.  987,  49  A.  S.  R.  495  and 
Riesner  v.  Gulf,  etc.,  R.  Co.,  89  Tex.  note,  26  L.R.A.  218. 

656,  36  S.  W.  53,  59  A.  S.  R.  84,  33       5.  Note:  74  A.  S.  R.  286. 

L.R.A.  171.  6.  Malott  v.  Shimer,  153  Ind.  35,  54 

2.  Rogers,    etc.,   Hardware    Co.    v.  N.  E.  101,  74  A.  S.  R.  278  and  note. 
Cleveland  Bldg.  Co.,  132  Mo.  442,  34       7.  See  supra,  par.  4. 

S.  W.  57,  53  A.  S.  R.  494  and  note,       8.  Broderick's  Case,  21  Wall.  503, 
31  L.R.A.  335.  22  U.   8.    (L.   ed.)    599;   Holland   v. 

3.  Gay  v.  Briarfield  Coal,  etc.,  Co.,   Challen,  110  U.  S.  15,  3  S.  Ct  495, 
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V.  Laws  of  the  Statbb;  Rules  op  Decision 

* 

49.  Construction  and  Scope  Generally  of  Act  of  Congress. — By  the 

Act  of  Sept.  24,  1789  (Rev.  St.  §  721;  5  Fed.  St.  Ann.  2d  ed.  1123), 
it  was  provided  that  "the.  laws  of  the  several  states,  except  where 
the  constitution,  treaties  or  statutes  of  the  United  States  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law,  in  the  courts  of  the  United  States,  in  cases  where 
they  apply."  The  word  "trials"  as  here  used  refers  to  matters  of  con- 
troversy and  not  to  proceedings  after  judgment,  they  being  purely 
ministerial.9  This  section  was  also  meant  to  include  only  civil  cases 
at  common  law  and  not  criminal  offenses  against  the  United  States.10 
And  the  principle  that  laws  of  the  states  shall  be  regarded  as  rules 
of  decision  in  the  federal  courts  applies  only  where  there  is  no  rule 
on  the  same  subject  prescribed  by  act  of  Congress  or  where  the  state 
rule  is  not  in  conflict  with  any  such  law.11  In  accordance  with  the 
generdl  principle  in  an  action  of  ejectment  to  recover  land  in  a  state, 
the  law  of  real  estate  therein  is  the  law  of  the  federal  court  in  deciding 
the  rights  of  the  parties.12  So  a  state  statute  that  a  judgment  in 
ejectment  shall  bfe  a  bar  to  any  other  action  between  the  same  parties 
or  those  claiming  under  them,  as  to  the  same  subject  matter,  will  be 
followed  as  a  rule  of  property  in  such  courts.1*  Similarly  the  ad- 
ministration laws  of  a  state  will  be  recognized  by  them  in  the  enforce- 
ment of  individual  rights.14  And  it  is  also  declared  to  be  a  principle 
firmlv  established  that  to  the  law  of  the  state  in  which  land  is  situated 
resort  must  be  had  for  the  rules  which  govern  its  descent,  alienation, 
and  transfer,  and  for  the  effect  and  construction  of  wills  and  other 
conveyances.16  A  federal  court  may  also  order  a  surgical  examination 
of  the  plaintiff  in  an  action  for  damages  for  a  personal  injury,  where 
such  an  order  may,  under  the  statute  of  the  state  in  which  the  court 
is  sitting,  be  made  and  Congress  has  parsed  no  act  to  the  contrary.10 

50.  Rule  as  to  Decisions  of  State  Courts  Construing  Statutes. — In 
the  construction  of  local  statutes  the  decision  of  a  state  court  of  last 

28  U.  S.  (L.  ed.)  52;  Bardon  v.  Land,  U.  S.  (L.  ed.)  239. 

etc.,  Imp.  Co.,  157  U.  S.  327,  15  S.  Ct  13.  Miles  v.   Caldwell,  2  Wall.  35, 

650,  39  U.  S.  (L.  ed.)  719.  17  U.  S.  (L.  ed.)  755. 

9.  Wayman  v.  Southard,  10  Wheat.  14.  Yonley  v.  Lavender,  21  Wall. 
1,  6  U.  S.   (L.  ed.)   253;  Wright  v.  276,  22  U.  S.  (L.  ed.)  536. 

Bales,  2  Black  535,  17  U.  S.  (L.  ed.)  15.  Clarke  v.  Clarke,  178  U.  S.  186, 

264.  20  S.  Ct.  873,  44  U.  S.  (L.  ed.)  1229. 

10.  United  States  v.  Reid,  12  How.  16.  Camden,  etc.,  R.  Co.  v.  Stetson, 
361,  13  U.  S.  (L.  ed.)  1023;  Logan  v.  177  U.  S.  172,  20  S.  Ct.  617,  44  U.  S. 
United  States,  144  U.  S.  263,  12  S.  Ct.  (L.  ed.)  721.  As  to  the  power  to 
617,  36  U.  S.  (L.  ed.)  429.  order  a  physical  examination  generally, 

•  11.  Ex  parte  Fisk,  113  U.  S.  713,  see  Inspection  and  Physical  Exam- 
o  S.  Ct.  724,  28  U.  S.  (L.  ed.)  1117.       ination,  vol.  14,  p.  696  et  seq. 
12.  Davis  v.  Mason,  1  Pet.  503,  7 
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resort  will  govern  the  federal  courts,17  although  the  same  act  may 

17.  Jackson  v.  Chew,  12  Wheat.  153,  42  U.  S.  (L.  ed.)  515;  Missouri,  etc, 
6  U.  S.  (L.  ed.)  583;  Bell  v.  Morrison,  Trust  Co.  v.  Krumseig,  172  U.  S.  351, 
1  Pet.  351,  7  U.  S.  (L.  ed.)  174;  Green  19  S.  Ct.  179,  43  U.  S.  (L.  ed.)  474; 
v.  Neal,  6  Pet.  291,  8  U.  S.  (L.  ed.)  Wade  v.  Travis  County,  174  U.  S.  499, 
402";  Luther  v.  Borden,  7  How.  1,  12  19  S.  Ct.  715,  43  U.  S.  (L.  ed.)  1060; 
U.  S.  (L.  ed.)  581;  Phalen  v.  Virginia,  Clarke  v.  Clarke,  178  U.  S.  186,  20  S. 
8  How.  163,  12  U.  S.  (L.  ed.)  1030;  Ct.  873,  44  U.  S.  (L.  ed.)  1028;  Wilkes 
Grand  Gulf  R.,  etc.,  Co.  v.  Marshall,  County  v.  Coler,  180  U.  S.  506,  21  S. 
12  How.  165,  13  U.  S.  (L.  ed.)  938;  Ct.  458,  45  U.  S.  (L.  ed.)  642;  Louis- 
Beauregard  v.  New  Orleans,- 18  How.  ville,  etc.,  R.  Co.  v.  Kentucky,  183 
497,  15  U.  S.  (L.  ed.)  469;  Suydam  v.  U.  S.  503,  22  S.  Ct.  95,  46  U.  S.  (L. 
Williamson,  24  How.  427,  16  U.  S.  ed.)  298;  Williams  v.  Gaylord,  186 
(L.  ed.)  742;  Christy  v.  Pridgeon,  4  U.  S.  157,  22  S.  Ct.  798,  46  U.  S.  (L. 
Wall.  196, 18  U.  S.  (L.  ed.)  322;  Lane  ed.)  1102;  Smiley  v.  Kansas,  196  U. 
County  v.  Oregon,  7  Wall.  71,  19  U.  S.  447,  25  S.  Ct  289,  49  U.  S.  (L.  ed.) 
S.  (L.  ed.)  101;  Phoenix  Ins.  Co.  v.  546 ;  Jacobson  v.  Massachusetts,  197  U. 
Gardner,  11  Wall.  204,  20  U.  S.  (L.  S.  11,  25  S.  Ct.  358,  49  U.  S.  (L.  ed.) 
ed.)  112;  Olcott  v.  Fon  Du  Lac  643,  3  Ann.  Cas.  765;  Mead  v.  Port- 
County,  16  Wall.  678,  21  U.  S.  (L.  ed.)  land,  200  U.  S.  148, 26  S.  Ct.  171,  50  U. 
382 ;  Aicardi  v.  Alabama,  19  Wall.  635,  S.  (L.  ed.)  413;  Rawlins  v.  Georgia, 
22  U.  S.  (L.  ed.)  215;  Sweeney  v.  201  U.  S.  638,  26  S.  Ct.  560,  50  U.  S. 
Lomme,  22  Wall.  208,  22  U.  S.  (L..  (L.  ed.)  899,  5  Ann.  Cas.  783;  North- 
ed.) 727;  Stone  v.  Wisconsin,  94  U.  western  Nat.  L.  Ins.  Co.  v.  Riggs,  203 
S.  181,  24  U.  S.  (L.  ed.)  102;  WTeister  U.  S.  243,  27  S.  Ct.  126,  51  U.  S.  (L. 
v.  Moore,  96  U.  S.  76,  24  U.  S.  (L.  ed.)  168,  7  Ann.  Cas.  1104;  Consoli- 
ed.)  826;  Enfield  v.  Jordan,  119  U.  S.  dated  Rendering  Co.  v.  Vermont,  207 
680,  7  S.  Ct.  358,  30  U.  S.  (L.  ed.)  U.  S.  541,  28  S.  Ct.  178,  52  U.  S.  (L. 
523;  Amy  v.  Watertown,  130  U.  S.  ed.)  327,  12  Ann.  Cas.  658;  Hairston 
301,  9  S.  Ct.  530,  32  U.  S.  (L.  ed.)  v.  Danville,  etc.,  R.  Co.,  208  U.  S.  598, 
946;  Cook  Count v  v.  Calumet,  etc.,  28  S.  Ct.  331,  52  U.  S.  (L.  ed.)  637, 13 
Canal,  etc,  Co.,  138  U.  S.  635,  11  S.  Ann.  Cas.  1008;  Berea  College  v.  Ken- 
Ct.  43~.  34  U.  S.  (L.  ed.)  1110;  Hen-  tucky,  211  U.  S.  45,  29  S.  Ct.  33,  53  U. 
derson  Bridge  Co.  v.  Henderson,  141  S.  (L.  ed.)  81;  Los  Angeles  Farmers, 
U.  S.  679,  12  S.  Ct.  114,  35  U.  S.  (L.  etc.,  Co.  v.  Los  Angeles,  217  U.  S.  217, 
ed.)  900;  Ludeling  v.  Chaffe,  143  U.  S.  30  S.  Ct.  452,  54  U.  S.  (L.  ed.)  736; 
301,  12  S.  Ct.  439,  36  U.  S.  (L.  ed.)  Lindsley  v.  Natural  Carbonic  Gas  Co., 
313;  Tripp  v.  Santa  Rosa  St.  R.  Co.,  220  IT.  S.  61,  31  S.  Ct.  337,  55  U.  R.  (L. 
144  U.  S.  126,  12  S.  Ct.  655,  36  U.  S.  ed.)  369,  Ann.  Cas.  1912C  160;  Stand- 
(L.  ed.)  372;  Morlev  v.  Lake  Shore,  ard  Oil  Co.  v.  Missouri,  224  U. 
etc.,  R.  Co.,  146  U.  S.  162,  13  S.  Ct.  S.  270.  32  S.  Ct.  406,  56  V.  S.  (L. 
54,  36  U.  S.  (L.  ed.)  925;  Bvers  v.  «d.)  760,  Ann.  Cas.  1913D  936; 
McAnlev,  149  U.  S.  608,  13  S.  Ct.  906,  SchmidinGrer  v.  Chicago,  226  U.  S. 
37  U.  *S.  (L.  ed.)  867;  Miller  v.  578,  33  S.  Ct.  182,  57  U.  S.  (L.  ed.) 
Swann,  150  U.  S.  132, 14  S.  Ct.  52,  37  364,  Ann.  Cas.  1914B  284;  Keokee 
U.  S.  (L.  ed.)  1028;  National  Park  Consol.  Coke  Co.  v.  Taylor,  234  U.  S. 
Bank  v.  Remsen,  158  U.  S.  337,  15  S.  224,  34  S.  Ct.  856,  58  U.  S.  (L.  ed.) 
Ct.  891,  39  U.  S.  (L.  ed.)  1008;  Union  1288;  Mt.  Vernon- Woodberry  Cotton 
Nat.  Bank  v.  Louisville,  etc.,  R.  Co.,  Duck  Co.  v.  Alabama  Interstate  Pow- 
163  U.  S.  325,  16  S.  Ct.  1039,  41  U.  er,  240  U.  S.  30,  36  S.  Ct.  234,  60  U. 
S.  (L.  ed.)  177;  Merchants1,  etc.,  Bank  S.  (L.  ed.)  507;  Sim  v.  Edenborn,  242 
v.  Pennsylvania,  167  U.  S.  461,  17  S.  U.  S.  131,  37  S.  Ct.  36,  61  U.  S.  (L. 
Ct.  829,  42  U.  S.  (L.  ed.)  236;  Nobles  ed.)  199;  Memphis  St.  R.  Co.  v. 
v.  Georgia,  168  U.  S.  398, 18  S.  Ct.  87,  Moore,  243  U.  S.  299,  37  S.  Ct.  273. 
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have  received  a  different  construction  in  other  states,18  and  the  United 
States  supreme  court  is  not  authorized  to  inquire  into  the  grounds 
and  reasons  on  which  the  supreme  court  of  a  state  proceeded  in  its 
construction  of  the  statutes  and  constitution  of  that  state.19  In  ao- 
cordance  with  this  rule  it  has  been  decided  that  the  construction 
given  by  the  supreme  court  of  a  state  to  its  constitution  and  statutes 
relating  to  criminal  offenses  and  proceedings  in  regard  thereto  will 
be  followed  by  the  federal  courts.20  And  decisions  by  the  court  of 
last  resort  of  a  state-  construing  state  laws,  on  the  faith  of  which  a  sub- 
sequent contract  is  made,  will  be  adopted  and  applied  by  the  supreme 
court  of  the  United  States  in  considering  the  nature  of  the  contract 
right  relied  on.1  After  the  construction  of  a  statute  has  been  settled 
by  judicial  decision,  such  construction  becomes,  so  far  as  contract 
rights  acquired  under  it  are  concerned,  as  much  a  part  of  the  statute 
as  the  text  itself.2  So  the  construction  of  an  act  by  two  attorneys 
general  of  a  state  has  also  been  declared  to  be  persuasive  authority 
as  to  its  true  meaning.8  But  in  general  the  decisions  of  the  courts 
of  a  state  construing  common  law  rules  of  evidence  are  merely  per- 
suasive authority,  and  while  the  federal  courts  will  follow  them  when 
the  question  at  issue  is  balanced  with  doubt,  yet  they  will  not  be  gov- 
erned by  such  decisions  when  they  appear  to  be  at  variance  with  the 
great  weight  of  authority.4 

51*  Constitutionality  of  State  Statute. — A  decision  of  a  state  court 
of  last  resort  that  a  state  law  is  not  in  conflict  with  the  state  constitu- 
tion is  binding  on  the  federal  courts,6  and  the  fact  that  such  a  decision 

61  U.  S.   (L.  ed.)    733;  Harrison  v.  S.  481,  28  S.  Ct.  372,  52  U.  S.  (L.  ed.) 

Remington  Paper  Co.,  140  Fed.  385,  582. 

72  C.  C.  A.  405,  5  Ann.  Cas.  314,  3  1.  Warburton  v.  White,  176  U.  S. 

L.R.A.(N.S.)  954;  San  Jose-Los  Gatos  484,  20  S.  Ct.  404,  44  U  S.  (L.  ed.) 

Interurban  R.  Co.  v.  San  Jose  B.  Co.,  555. 

156  Fed.  455,  84  C.  C.  A.  265, 13  Ann.  2.  German  Sav.  Bank  v.  Franklin 

Cas.  571  and  note;  Adelbert  College  v.  County,  128  U.  S.  526,  9  S.  Ct.  159,  32 

Wabash  R.  Co.,  171  Fed.  805,  96  C.  U.  S.  (L.  ed.)  519. 

C.   A.   465,  17  Ann.   Cas.   1204  and  3.  United  States  v.  Jack,  244  U.  S. 

note;  Holden  v.  Circleville  Light,  etc.,  397,  37  S.  Ct  605,  61  U.  S.  (L.  ed.) 

Co.,  216  Fed.  490,  132  C.  C.  A.  550,  1222. 

Ann.  Cas.  1916D  433.  4.  Union  Pac.  R.  Co.  ▼.  Yates,  79 

Note :  5  L.R.A.  509.  Fed.  584,  49  U.  S.  App.  241,  25  C.  C. 

18.  Sweeney   v.    Lounne,   22   Wall.  A.  103,  40  L.R.A.  553. 

208,  22  U.  S.  (L.  ed.)  727;  Randolph  5.  Jackson  v.  Lamphire,  3  Pet.  280, 

v.  Quidnick  Co.,  135  U.  S.  457,  10  S.  7  U.  S.  (L.  ed.)  679;  Gut  v.  Minnesota, 

Ct.  655,  34  U.  S.  (L.  ed.)  200;  In  re  9  Wall.  35, 19  U.  S.  (L.  ed.)  573;  Salo- 

Graham,  138  U.  S.  461,  U  S.  Ct.  363,  mons  v.  Graham,  15  Wall.  208,  21  U.  S. 

34  U.  S.  (L.  ed.)  1051.  (L.  ed.)  37;  Elmwood  Tp.  v.  Marcy,  92 

19.  Marchant  v.  Pennsylvania  R.  U.  S.  289,  23  U.  S.  (L.  ed.)  710;  State 
Co.,  153  U.  S.  380, 1  S.  Ct.  894,  38  U.  R.  Tax  Cases,  92  U.  S.  575,  23  U.  S. 
S.  (L.  ed.)  751.  (L.  ed.)  663;  Atlantic,  etc.,  R.  Co.  ▼. 

20.  Ughbanks  ▼.  Armstrong,  208  U.  Georgia,  98  U.  S.  359,  25  U.  S.  (L.  ed.) 
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was  obtained  in  a  prepared  case  which  did  not  involve  a  genuine  con- 
troversy will  not  prevent  the  federal  courts  from  following  it.6 

52.  Decisions  of  Territorial  Courts. — The  construction  of  a  terri- 
torial statute  by  the  local  courts  is  of  great,  if  not  controlling,  weight7 
So  it  has  been  decided  that  the  federal  courts  will  follow  the  construc- 
tion given  by  the  courts  of  Hawaii  to  a  local  statute,8  and  likewise 
of  the  Philippine  Islands.9  But  the  holding  of  a  territorial  supreme 
court  on  the  first  appeal  is  not  the  law  of  the  case  for  the  federal  su- 
preme court  when  reviewing  a  decree  rendered  on  the  second  appeal.10 

185;  Lincoln  County  v.  Luning,  133  U.  v.  Chicago,  242  U.  S.  526,  37  S.  Ct. 

S.  529, 10  S.  Ct.  363,  33  U.  S.  (L.  ed.)  190,  61  U.  S.  (L.  ed.)  472,  Ann.  Cas. 

766;  In  re  Kemmler,  136  U.  S.  436, 10  1917C  594,  L.R.A.1918A  136. 
S.  Ct  930,  34  U.  S.   (L.  ed.)   519;       6.  Adams  Express  Co.  v.  Ohio  State 

Davis  v.  Texas,  139  U.  S.  651, 11  S.  Ct.  Auditor,  165  U.  S.  194,  17  S.  Ct:  305, 

675,  35  U.  S.  (L.  ed.)  300;  Baltimore  41  U.  S.  (L.  ed.)  683. 
Traction  Co.  v.  Baltimore  Belt  R.  Co.,       7.  Lewis  v.  Herrera,  208  TJ.  S.  309, 

151  U.  S.  137.  14  S.  Ct.  294,  38  U.  S.  28  S.  Ct  412,  52  U.  S.  (L.  ed.)  506; 

(L.  ed.)  102;  New  York,  etc.,  R.  Co.  v.  English  v.  Arizona,  214  U.  S.  359,  29 

Bristol,  151  U.  S.  556,  14  S.  Ct.  437,  S.  Ct.  658,  53  U.  S.  (L.  ed.)  1030;  Al- 

38  U.  S.  (L.  ed.)  269;  Rutland  R.  Co.  bright  v.  Sandoval,  216  U.  S.  331,  30 

v.  Central  Vermont  R.  Co.,  159  U.  S.  S.   Ct  318,  54  U.   S.    (L.  ed.)   502; 

630,  16  S.  Ct  113,  40  U.  S.  (L.  ed.)  Clason  v.  Matko,  223  U.  S.  646,  32  S. 

284;  Lombard  v.  West  Chicago  Park  Ct.  392,  56  U.  S.  (L.  ed.)  588;  Gray  v. 

Com'rs,  181  U.  S.  33,  21  S.  Ct.  507,  45  Taylor,  227  U.  S.  51,  33  S.  Ct.  199, 

U.    S.    (L.    ed.)    731;    Rasmussen   v.  57  U.  S.  (L.  ed.)  413;  Luke  v.  Smith, 

Idaho,  181  U.  S.  198,  21  S.  Ct.  594,  45  227  U.  S.  379,  33  S.  Ct.  356,  57  U.  S. 

U.  S.  (L.  ed.)  820;  Hooker  v.  Los  An-  (L.  ed.)  558;  Straus  v.  Foxworth,  231 

geles,  188  U.  S.  314,  23  S.  Ct.  395,  47  U.  S.  162,  34  S.  Ct.  42,  58  U.  S.  (L. 

U.   S.   (L.  ed.)   487,  63  L.R.A.  471;  ed.)  168. 

Carstairs  v.  Cochran,  193  U.  S.  10,  24      8.  Kealoha  v.  Castle,  210  U.  S.  149, 

S.  Ct  318,  48  U.  S.  (L.  ed.)  596;  West  28  S.  Ct  684,  52  U.  S.  (L.  ed.)  998; 

Z^i^S^S9  }?*  Y'*^5^24.8"  Ct'  Uwm  v-  Atcherly,  222  U.  S.  285,  32 

SX r^iSFZPk R*** >Vr    *      C     Kalanianaole  v.  Smithies,  226  U.   S. 
314,  49  U.  S.  (L.  ed.)  597;  Montana  v.  Afi9    Qq  q    p*    i«q    k?  tt    q    n    *a  \ 

Rice,  204  U.  S.  291,  27  S.  Ct.  281,  51  JJJ.  ?JLl2i  l ^£ij 4« \    R 
U.  S.  (L.  ed.)  490;'  Welch  v.  Swasey,  g{'  $%*™  ««   «"n*4^T  Vv 
214  U.  S.  91,  29  S.  Ct.  567,  53  U.  S.  JS*        o      iSiS  iio      l  ' 

(L.  ed.)  923    Peters  v.  Broward,  222  1^  Ann.  Cas  1916E  142 

TJ.  S.  483,  32  S.  Ct.  122,  56  U.  S.  (L.  *■  «£■•  ▼■  ^™?P'  ™}  U'  8*  }!}> 
ed-)  278;  Old  Colony  Trust  Co.  v.  M  s-  ct-  108>  58  u-  s-  (L-  ed)  172*» 
Omaha,  230  U.  S.  100,  33  S.  Ct.  967,  Nadal  v-  Ma^  233  U.  S.  447,  34  S.  Ct. 
57  U.  S.  (L.  ed.)  1410;  Atlantic  Coast  6H>  58  U.  S.  (L.  ed.)  1040;  Villanueva 
Line  R.  Co.  v.  Goldsboro,  232  U.  S.  ▼•  Villanueva,  239  U.  S.  293,  36  S.  Ct. 
548,  34  S.  Ct.  364,  58  U.  S.  (L.  ed.)  109,  60  U.  S.  (L.  ed.)  293;  Cardona  v. 
721;  Reinman  v.  Little  Rock,  237  U.  Quinoues,  240  U.  S.  83,  36  S.  Ct.  346, 
S.  171,  35  S.  Ct.  511,  59  U.  S.4(L.  ed.)  60  U.  S.  (L.  ed.)  538;  Gauzon  v. 
900;  Hadacheck  v.  Sebastian,  239  U.  S.  Compania  Gen.,  etc.,  245  U.  S.  86,  38 
394,  36  S.  Ct  143,  60  U.  S.  (L.  ed.)  S.  Ct  46,  62  U.  S.  (L.  ed.)  165. 
348,  Ann.  Cas.  1917B  927;  Moss  v.  10.  Zeckendorf  v.  .  Steinfeld,  225 
Ramey,  239  U.  S.  538,  36  S.  Ct.  183,  60  U.  S.  445,  32  S.  Ct  728,  56  U.  S.  (L. 
TJ.  S.  (L.  ed.)  425;  Thomas  Cusack  Co.  ed.)  1156. 
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53.  Qualifications  of  Rule. — The  general  rule  obviously  implies 
that  the  state  decision  which  is  to  foreclose  the  independent  judgment 
of  a  court  of  the  United  States  must  have  been  one  based  alone  on  the 
statute  construed,  for,  if  extraneous  conditions  were  involved,  the 
judicial  mind  was  not  applied  to  the  precise  question,  and  the  decision, 
though  persuasive,  has  not  the  obligatory  effect  of  a  clear  case  of  statu- 
tory construction.11  And  it  has  been  declared  that  a  decision  involv- 
ing a  question  arising  under  the  local  law  of  a  state  is  not  conclusive 
unless  it  has  become  a  rule  of  property.12  Nor  is  a  court  of  the  United 
States  absolutely  constrained  to  accept  and  follow  a  construction  of 
a  statute  of  the  state  by  the  courts  of  the  state,  if  such  construction 
was  made  after  rights  had  accrued  before  such  decisions  were  an- 
nounced, though  it  will  lean  toward  an  agreement  with  the  state 
cour.t.18  Thus  federal  courts,  'in  determining  the  validity,  in  the 
hands  of  bona  fide  purchasers,  of  county  bonds  issued  in  aid  of  rail- 
road construction  under  the  authority  of  a  statute,  are  not  bound  by 
the  construction  given  such  statute  by  a  decision  of  the  highest  state 
court  subsequent  to  such  purchase,  but  will  exercise  an  independent 
judgment  as  to  its  meaning.14  Also  where  the  question  arises  under 
and  is  to  be  decided  by  a  compact  between  two  states,  the  rule  of  deci- 
sion  is  not  to  be  collected  from  the  decisions  of  either  state,  but  is 
one  of  an  international  character.15  Furthermore  the  United  States 
supreme  court  will  not  adopt  the  decisions  of  the  state  courts  as  to  the 
rights  of  a  corporation  created  by  a  law  of  the  United  States  for  na- 
tional purposes  and  interstate  commerce,  and  subjected  by  its  charter 
to  important  public  duties  and  to  the  control  of  Congress.16 

54.  Decisions  Construing  State  Constitutions. — The  federal  courts 
will  follow  the  decisions  of  a  state  court  as  to  the  construction  of  the 
state  constitution.17    But  the  supreme  court  of  the  United  States  has 

11.  Adelbert  College  v.  Wabash  R.  285 ;  Harrison  v.  Myer,  92  U.  S.  Ill,  23 
Co.,  171  Fed.  805;  96  C.  C.  A.  465,  1?  U.  S.  (L.  ed.)  606;  Stone  v.  Wisconsin, 
Ann.  Cas.  1204  and  note.  U.  S.  680,  7  S.  Ct.  358,  30  U.  S.  (L. 

12.  Gibson  v.  Lyon,  115  U.  S.  439,  6  94  U.  S.  181,  24  U.  S.  (L.  ed.)  10*; 
S.  Ct.  129,  29  U.  S.  (L.  ed.)  440.  Wade  v.  Walnut,  105  U.  S.  1,  26  U.  S. 

13.  Adelbert  College  v.  Wabash  R.  (L.  ed.)  1027;  Enfield  v.  Jordan,  119 
Co.,  171  Fed.  805,  96  C.  C.  A.  465,  17  ed.)  523;  Bucher  v.  Cheshire  B.  Co., 
Ann.  Cas.  1204  and  note.  125  U.  S.  555,  8  S.  Ct.  974,  31  U.  S. 

14.  Stanly  County  v.  Coler,  190  U.  (L.  ed.)  795 ;  Turner  v.  Wilkes  County, 
S.  437,  23  S.  Ct.  811,  47  U.  S.  (L.  ed.)  173  U.  S.  461,  19  S.  Ct.  464,  43  U.  S. 
1126.  (L.  ed.)    768;  Arkansas  Southern  R. 

15.  Marlatt  v.  Silk,  11  Pet.  1,  9  U,  S.  Co.  v.  Louisiana,  etc.,  R.  Co.,  218 
(L.  ed.)  609.  U.   S.  .431,    31    S.    Ct.    56,    54    U. 

16.  Roberts  v.  Northern  Pac.  R.  Co.,  S.  (L.  ed.)  1097;  Bi-Metallic  Invest. 
158  U.  S.  1,  15  S.  Ct.  756,  39  U.  S,  (L.  Co.  v.  State  Board  of  Equalization,  239 
ed.)  873.  U.  S.  441,  36  S.  Ct.  141.  60  U.  S.  (L. 

17.  Nesmith  v.  Sheldon,  7  How.  812,  ed.)  372;  Ohio  v.  Hildebrant,  241  U.  S. 
12  U.  S.  (L.  ed.)  925;  Randall  v.  Brig-  565,  36  S.  Ct.  708,  60  U.  S.  (L.  ed.) 
bam,  7  Wall.  523,  19  U.  S.  (L.  ed.)  1172. 
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jurisdiction  to  determine  whether  an  amendment  of  the  constitution 
of  a  state  as  construed  by  the  state  court  impairs  the  obligation  of  a 
contract  of  the  state  previously  made.18 

55.  Application  Generally  of  Rule  as  to  State  Court  Decisions. — 
The  general  rule  as  to  decisions  in  state  courts  has  been  followed  in 
the  case  of  statutes  abolishing  entails,19  giving  a  right  of  action  for 
death,20  relating  to  assignments  for  benefit  of  creditors,1  carriers,- 
condemnation  of  land,8  %  contributory  negligence,4  domestic  corpora- 
tions,5 foreign  corporations,6  food  adulteration,7  fraudulent  convey- 
ances,8 insurance  matters,9  license  taxes,10  liens,11  marriage  and  rights 
and  remedies  arising  out  of  that  relation,12  matters  of  practice,18  rnort- 

18.  Williams  v.  Louisiana,  103  U.  S.  647 ;  Stone  v.  Southern  Illinois,  etc, 
637,  26  U.  S.  (L.  ed.)  595.  Bridge  Co.,  206  U.  S.  267,  27  S.  Ct. 

19.  Van  Rensselaer  v.  Kearney,  11  615,  51  U.  S.  (L.  ed.)  1057. 

How.  297,  13  U.  S.  (L.  ed.)  703.  6.  Noble  v.  Mitchell,  164  U.  S.  367, 

20.  Maiorano  v.  Baltimore,  etc.,  R.  17  S.  Ct.  110,  41  U.  S.  (L-  ed.)  472. 
Co.,  213  U.  S.  268,  29  S.  Ct.  424,  53  7.  Price  v.  Illinois,  238  U.  S.  446, 
U.  S.  (L.  ed)  792.  35  S.  Ct.  892,  59  U.  S.  (L.  ed.)  1400. 

1.  Sumner  v.  Hicks,  2  Black  532,  17  8.  Crawford  v.  Neal,  144  U.  S.  585, 
U.  S.  (L.  ed.)  355 j  Randolph  v.  Quid-  12  S.  Ct.  759,  36  U.  S.  (L.  ed.)  552; 
nick  Co.,  135  U.  S.  457,  10  S.  Ct.  655,  Cramer  v.  Wilson,  195  U.  S.  408,  25  S. 
34   U.   S.    (L.  ed.)    200;   Union   Nat.  Ct.  94,  49  U.  S.  (L.  ed.)  256. 

Bank  v.  Kansas  City  Bank,  131?  U.  S.  9.  New  York  L.  Ins.  Co.  v.  Cravens, 

223,  10  S.  Ct.  1013,  34  U.  S.  (L.  ed.)  178  U.  S.  389,  20  S.  Ct.  962,  44  U.  S. 

341;  South  Branch  Lumber  Co.  v.  Ott,  (L.   ed.)    1116;   Iowa  L.   Ins.   Co.  v. 

142  U.  S.  622,  12  S.  Ct.  318,  35  U.  S.  Lewis,  187  U,  S.  335,  23  S.  Ct.  126,  47 

(L.  ed.)  1136;  May  v.  Tenney,  148  U.  TJ.  S.  (L.  ed.)  204. 

S.  60,  13  S.  Ct.  491,  37  U.  S.  (L.  ed.)  10.  Osborne  v.  Florida.  164  U.   S. 

368.  650,  17  S.  Ct.  214,  41  U.  S.  (L.  ed.) 

2.  Missouri,  etc.,  R.  Co.  v.  McCann,  586;  Equitable  L.  Assur.  Soc.  v.  Brown, 
174  U.  S.  580, 19  S.  Ct.  755,  43  U.  S.  213  U.  S.  25,  29  S.  Ct.  404,  53  U.  S. 
(L.  ed.)  1093;  Tullis  v.  Lake  Erie,  (L.  ed.)  682;  JEtna  L.  Ins.  Co.  v. 
etc.,  R.  Co.,  175  U.  S.  348,  20  S.  Ct.  Moore,  231  U.  S.  543,  34  S.  Ct.  186, 
136,  44  U.  S.  (L.  ed.)  192;  Portland  R.,  58  U.  S.  (L.  ed.)  356. 

etc.,  Co.  v.  Oregon  R.  Commission,  229  11.  ELnapp,  etc.,  Co.  v.  McCaffrey, 

U.  S.  397,  33  S.  Ct  820,  57  U.  S.  (L.  177  U.  S.  638,  20  S.  Ct.  824,  44  U.  S. 

ed.)  1248.  (L.   ed.)    921;    Great    Southern   Fire 

3.  Strickley  v.  Highland  Bov  Gold  Proof  Hotel  Co.  v.  Jones,  193  U.  S. 
Min.  Co.,  200  U.  S.  527,  26  S.  Ct.  301,  532,  24  S.  Ct.  576,  48  U.  S.  (L.  ed.) 
50  U.  S.  (L.  ed.)  581.  778. 

4.  Byrne  v.  Kansas  Citv,  etc.,  R.  12.  Meister  v.  Moore,  96  U.  S.  76,  24 
Co.,  61  Fed.  605,  22  U.  S.  App.  220,  0  U.  S.  (L.  ed.)  826;  Slaughter  v.  Glenn, 
C.  C.  A.  666,  24  L.R.A.  693.  98  U.  S.  242,  25  U.  S.  (L.  ed.)  1?2; 

5.  Smith  v.  Kernochen,  7  How.  198,  Cross  v.  Allen,  141  U.  S.  528,  12  S. 
12  U.  S.  (L.  ed.)  666;  Hancock  v.  Ct.  67,  35  U.  S.  (L.  ed.)  843;  Ankeney 
Louisville,  etc.,  R.  Co.,  145  U.  S.  409,  v.  Hannon,  147  U.  S.  118,  13  S.  Ct. 
12  S.  Ct.  969,  36  U.  S.  (L.  ed.)  755;  206,  37  U.  S.  (L.  ed.)  105. 

Sioux  City  Terminal  R.,  etc.,  Co.  v.  13.  Loeber  v.  Schroeder,  149  U.  S. 
Trust  Co.  of  North  America,  173  U.  S.  580,  13  S.  Ct.  934,  37  U.  S.  (L.  ed.) 
99, 19  S.  Ct.  341, 43  U.  S.  (L.  ed.)  628;  856;  Virginia- Carolina  Chemical  Co. 
Jellenikv.  Huron  Copper  Min.  Co.,  177  v.  Kirven,  215  U.  S.  252,  30  S.  Ct. 
U.  S.  1,  20  S.  Ct.  559,  44  U.  S.  (L.  ed.)  78,  54  U.  S.  (L.  ed.)  179. 
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gages,1*  municipal  powers,1*  pilotage,1*  powers  of  trustee,17  rail- 
roads,18 recording  and  filing  of  conveyances  and  other  instruments,1* 
registration  by  physicians,20  repeal  of  statutes,1  rules  of  evidence,* 
statute  of  frauds,*  street  railways,*  taxation,*  usury,*  and  workmen's 

14.  Union  Mut.  L.  Ins.  Co.  v.  Union  Chicago,  etc.,  R.  Co.  v.  Kendall,  167 
Mills  Plaster  Co.,  37  Fed.  286,  3  L.R.A.  Fed.  62,  93  C.  C.  A.  422, 16  Ann.  Cas. 
90 ;   Brown  v.   Grand  Rapids  Parlor  560  and  note. 

Furniture  Co.,  58  Fed.  286,  16  U.  S.       3.  D'Wolf  v.  Raband,  1  Pet.  476,  7 

App.  221,  7  C.  C.  A.  225,  22  L.R.A.  U.  S.  (L.  ed.)  227;  Brashear  v.  West,  7 

817.  Pet.  608,  8  U.  S.  (L.  ed.)  802;  Moses 

15.  Detroit  v.  Osborne,  135  U.  S.  v.  Lawrence  County  Bank,  149  U.  S. 
492,  10  S.  Ct.  1012,  34  U.  S.  (L.  ed.)  298,  13  S.  Ct.  900,  37  U.  S.  (L.  ed.) 
260;  Fischer  v.  St.  Louis,  194  U.  S.  743. 

361,  24  S.  Ct.  673,  48  U.  S.  (L.  ed.)  4.  Milwaukee  Electric  R.,  etc.,  Co.  v. 
1018;  St.  Louis,  etc.,  Land  Co.  v.  Wisconsin  R.  Commission,  238  U.  S. 
Kansas  City,  241  U.  S.  419,  36  S.  Ct.  174,  35  S.  Ct  820,  59  U.  S  (L.  ed.) 
647,  60  U.  S.  (L.  ed.)  1072;  Johnson  1254. 

v.  St.  Louis,  172  Fed.  31,  96  C.  C.  A.  5.  Lewis  v.  Monson,  151  U.  S.  645, 
617,  18  Ann.  Cas.  949.  14  S.  Ct.  424,  38  U.  S.  (L.  ed.)  265; 

16.  Olsen  v.  Smith,  195  U.  S.  332,  Bank  of  Commerce  v.  Tennessee,  161 
25  S.  Ct.  52,  49  U.  S.  (L.  ed.)  224.        U.  S.  134,  16  S.  Ct.  456,  40  U.  S.  (L. 

17.  Robertson  v.  Coulter,  16  How.  ed.)  645;  Central  Pac.  R.  Co.  y. 
106, 14  U.  S.  (L.  ed.)  864.  Nevada,  162  U.  S.  512,  16  S.  Ct.  885, 

18.  New  York  Cent.,  etc.,  R.  Co.  v.  40  U#  S.  (L.  ed.)  1057;  Commercial 
Price,  159  Fed.  330,  86  C.  C.  A.  502,  Nat.  Bank  v.  Chambers,  182  U.  S.  556, 
16  L.R.A.(N.S.)  1103.  21  S.  Ct.  863,  45  U.  S.  (L.  ed.)  1227; 

19.  Ross  v.  M'Lung,  6  Pet.  283,  8  U.  Gulf,  etc.,  R.  Co.  v.  Hewes,  183  U.  S. 
S.  (L.  ed.)  400;  Townsend  v.  Todd,  91  66,  22  S.  Ct.  26,  46  U.  S.  (L.  ed.)  86; 
U.  S.  452,  23  U.  S..  (L.  ed.)  413;  Bon-  Orr  v.  Gilman,  183  U.  S.  278,  22  S.  Ct. 
durant  v.  Watson,  103  U.  S.  281,  26  U.  213,  46  U.  S.  (L.  ed.)  196;  Hodge  y. 
S.  (L.  ed.)  447;  Cutler  v.  Huston,  158  Muscatine  County,  196  U.  S.  276,  25 
U.  S.  423,  15  S.  Ct.  868,  39  U.  S.  (L.  S.  Ct.  237,  49  U.  S.  (L.  ed.)  477; 
ed.)  1040;  Abraham  v.  Casey,  179  U.  S.  Armour  Packing  Co.  v.  Lacy,  200  U.  S. 
210,  21  S.  Ct.  88,  45  U.  S.  (L.  ed.)  226,  26  S.  Ct.  232,  50  U.  S.  (L.  ed.) 
156.  451;  Rusch  v.  John  Duncan  Land,  etc., 

20.  Watson  v.  Maryland,  218  U.  S.  Co.,  211  U.  S.  526,  29  S.  Ct.  172,  53 
173,  30  S.  Ct.  644,  54  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  312;  Brown-Forman  Co. 
987.  v.  Kentucky,  217  U.  S.  563,  30  S.  Ct. 

1.  Wicomico  County  v.  Bancroft,  203  578,  54  U.  S.  (L.  ed.)  883;  Moffitt  t. 
U.  S.  112,  27  S.  Ct.  21,  51  U.  S.  (L.  Kelly,  218  U.  S.  400,  31  S.  Ct.  79,  54  U. 
ed.)  112.  S.    (L.   ed.)    1086,   30   L.R.A.(N.S.) 

2.  M'Neil  v.  Holbrook,  12  Pet.  84,  9  1179 ;  United  States  Exp.  Co.  v.  Min- 
U.  S.  (L.  ed.)  1009;  Wright  v.  Bales,  nesota,  223  U.  S.  335,  32  S.  Ct.  211,  56 
2  Black  535,  17  U.  S.  (L.  ed.)  264;  U.  S.  (L.  ed.)  459;  Gaar  v.  Shannon, 
Ryan  v.  Bindley,  1  Wall.  66,  17  U.  S.  223  U.  S.  468,  32  S.  Ct.  236,  56  U.  S. 
(L.  ed.)  559;  Connecticut  Mut.  L.  Ins.  (L.  ed.)  510;  Clement  Nat.  Bank  y. 
Co.  v.  Union  Trust  Co.,  112  U.  S.  250,  Vermont,  231  U.  S.  120,  34  S.  Ct.  31, 
5  S.  Ct.  119,  28  U.  S.  (L.  ed.)  708;  58  U.  S.  (L.  ed.)  147;  New  York  v. 
Camden,  etc.,  R.  Co.  v.  Stetson,  177  U.  Sohmer,  237  U.  S.  276,  35  S.  Ct.  549, 
S.  172,  20  S.  Ct.  617,  44  U.  S.  (L.  ed.)  59  U.  S.  (L.  ed.)  951;  Houck  v. 
721;  Mutual  Ben.  L.  Ins.  Co.  v.  Rob-  Little  River  Drainage  Dist.,  239  U.  S. 
ison,  58  Fed.  723, 19  U.  S.  App.  266,  7  254,  36  S.  Ct.  58,  60  U.  S.  (L.  ed.) 
O.  C.  A.  444,  22  L.R.A.  325.    Compare  266. 

Whitford  v.  Clark  County,  119  U.  S.       6.  Missouri,  etc..  Trust  Co.  v.  Krum- 
•    622, 7  S.  Ct.  306,  30  U.  S.  (L.  ed.)  500;  ?eig,  172  U.  S.  351,  19  S.  Ct.  179,  43 
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compensation  acts.7  And  questions  of  public  policy  as  affecting  the 
liability  for  acts  done,  or  upon  contracts  made  and  to  be  performed, 
within  one  of  the  states  of  the  Union, — when  not  controlled  by  the 
constitution,  laws,  or  treaties  of  the  United  States,  or  by  the  principles 
of  the  commercial  or  mercantile  law  or  of  general  jurisprudence,  of 
national  or  universal  application, — are  governed  by  the  law  of  the 
state  as  expressed  in  its  own  constitution  and  statutes,  or  declared  by 
its  highest  court.8 

56.  Decisions  as  to  Statutes  of  Limitation. — The  general  doctrine 
as  to  decisions  of  state  courts  has  also  been  followed  in  respect  to  the 
construction  of  local  statutes  of  limitation.9  So  a  federal  court  of 
equity  will  apply,  in  a  suit  to  quiet  title  as  against  the  purchaser  of 
notes  for  the  purchase  price  of  which  a  vendor's  lien  has  attached, 
the  rule  of  local  law  that,  when  a  debt  is  barred  by  the  statute  of  limi- 
tations, an  action  to  foreclose  a  lien  or  mortgage  given  as  security  for 
the  debt  is  also  barred.10  But  the  provision  does  not  apply  sq  as  to 
make  state  statutes  of  limitation  a  bar  against  the  United  States.11 

57.  Decisions  Relating  to  Real  Property. — In  construing  local 
statutes  relating  to  real  property  the  federal  court  will  be  governed  by 
the  decisions  of  the  state  tribunals,18  and  will  adopt  the  local  law  of 

U.  S.  (L.  ed.)  474;  National  Mat  810,  40  U.  S.  (L.  ed.)  986;  Dibble  v. 
Bldg.,  etc,  Ass'n  v.  Braham,  193  U.  S.  Bellingham  Bay  Land  Co.,  163  U.  S.  63, 
635,  24  S.  Ct.  532,  48  U.  S.  (L.  ed.)  16  S.  Ct.  939,  41  U.  S.  (L.  ed.)  72; 
823.  *  *      Security  Trust  Co.  v.  Black  River  Nat. 

7.  Northern  Pac.  R.  Co.  v.  Meese,  Bank,  187  U.  S.  211,  23  S.  Ct.  52,  47 
239  U.  8.  614,  36  S.  Ct.  223,  60  U.  S.  U.  S.  (L.  ed.)  147. 

(L.  ed.)  467.  10.  Dupree  v.   Mansur,   214  U.   S. 

8.  Hartford  P.  Ins.  Co.  v.  Chicago,  161,  29  S.  Ct.  548,  53  U.  S.  (L.  ed.) 
etc.,  R.  Co.,  175  U.  S.  91,  20  S.  Ct.  33,  950. 

44  U.  S.  (L.  ed.)  84.  11.  United  States  v.  Thompson,  98 

9.  Bell  v.  Morrison,  1  Pet.  351,  7  U.  U.  S.  486,  25  U.  S.  (L.  ed.)  194. 

S.  (L.  ed.)  174;  McCluny  v.  Silliman,  12.  M'Keen  v.  -Delancy,  5  Cranch 
3  Pet.  270,  7  U.  S.  (L.  ed.)  676;  Hen-  22,  3  U.  S.  (L.  ed.)  25;  Thatcher  v. 
derson  v.  Griffin,  5  Pet.  151,  8  U.  S.  Powell,  6  Wheat.  119,  5  U.  S.  (L.  ed.) 
(L.  ed.)  79;  Harpending  v.  Reformed  221;  Waring  v.  Jackson,  1  Pet.  570,  7 
Protestant  Dutch  Church,  16  Pet.  455,  U.  S.  (L.  ed.)  266;  Ross  v.  Doe,  1  Pet. 
10  U.  S.  (L.  ed.)  1029;  LeffingweU  v.  655,  7  U.  S.  (L.  ed.)  302;  Gardner  v. 
Warren,  2  Black  599, 17  U.  S.  (L.  ed.)  Collins,  2  Pet.  58,  7  U.  S.  (L.  ed.) 
261;  Tioga  R.  Co.  v.  Blossburg,  etc.,  347;  Hinde  v.  Vattier,  5  Pet.  398,  8  U. 
R.  Co.,  20  Wall.  137,  22  U.  S.  (L.  ed.)  S.  (L.  ed.)  168;  Amis  v.  Smith,  16 
331;  Moores  v.  Citizens  Nat.  Bank,  104  Pet.  303,  10  U.  S.  (L.  ed.)  973;  Kin- 
U.  S.  625,  26  U.  S.  (L.  ed.)  870;  ney  v.  Clark,  2  How.  76,  11  U.  S.  (L. 
Michigan  Ins.  Bank  v.  Eldred,  130  U.  ed.)  185;  Suydam  v.  Williamson,  24 
S.  693,  9  S.  Ct.  690,  32  U.  S.  (L.  ed.)  How.  427, 16  U.  S.  (L.  ed.)  742;  Nichol 
1080;  Bauserman  v.  Blunt,  147  U.  S.  v.  Levy,  5  Wall.  433,  18  U.  S.  (L.  ed.) 
fi47,  13  R.  Ct.  466,  37  U.  S.  (L.  ed.)  596;  Williams  v.  Kirtland,  13  Wall. 
316-  Balkam  v.  Woodstock  Iron  Co.,  306,  20  U.  S.  (L.  ed.)  683;  Walker  v. 
154  U.  S.  177,  14  S.  Ct.  1010,  38  U.  S.  State  Harbor  Com'rs,  17  Wall.  648,  21 
(L  ed)  953;  Great  Western  Tel.  Co.  U.  S.  (L.  ed.)  744;  Lippincott  v. 
v.  Purdy,  162  U.  S.  329,  16  S.  Ct.  Mitchell,  94  U.  S.  767, 24  U.  S.  (L.  ed.) 
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real  property,  as  ascertained  by  the  decisions  of  those  courts,  whether 
they  are  grounded  on  the  construction  of  the  statutes,  or  form  a  part 
of  the  unwritten  law  of  the  state.18  Therefore  when  the  construction 
of  certain  words  in  deeds  or  wills  of  real  estate  has  become  a  settled 
rule  of  property  in  a  state,  that  construction  is  to  be  followed  by  the 
courts  of  the  United  States  in  determining  the  title  to  land  within  the 
state,  whether  between  the  same  or  between  other  parties.  But  a  single 
decision  of  the  highest  courts  of  a  state  upon  the  construction  of  the 
words  of  a  particular  devise  is  not  conclusive  evidence  of  the  law  of 
the  state,  in  a  case  in  a  court  of  the  United  States,  involving  the  con- 
struction of  the  same  or  like  words,  between  other  parties,  or  even 
between  the  same  parties  or  their  privies,  unless  presented  under  such 
circumstances  as  to  be  an  adjudication  of  their  rights.14 

58.  Questions  of  General  Law. — The  rule  as  to  state  decisions  being 
binding  on  federal  courts  is  strictly  limited  to  local  -statutes  and  local 
usages,  and  does  not  extend  to  contracts  and  other  instruments  of  a 
commercial  nature,  the  true  interpretation  and  effect  of  which  are 
to  be  sought  in  the  general  principles  and  doctrines  of  commercial 
jurisprudence.16     While  the  federal  courts  will  adopt  the  decisions 

316;  Brine  v.  Hartford  F.  Ins.  Co.,  96  S.  (L.  ed.)  865;  Watson  v.  Tarpley,  18 

U.  S.  627,  24  U.  S.  (L.  ed.)  858;  Bon-  How.  517,  15  U.  SI  (L.  ed.)  509;  Del- 

durant  v.  Watson,  103  U.  S.  2S1,  26  U.  mas  v.  Merchants'  Mut.  Ins.  Co.,  14 

S.  (L.  ed.)  447;  Britton  v.  Thornton,  Wall.  661,  21  U.  S.  (L.  ed.)  757iBoyce 

112  U.  S.  526,  5  S.  Ct.  291,  28  U.  .S.  v,  Tabb,  18  Wall..546,  21  U.  S.  (L-  ed.) 

(L.  ed.)  816;  Ridings  v.  Johnson,  128  757;   Pine  Grove  Tp.  v.  Talcott,  19 

U.  S.  212,  9  S.  Ct.  72,  32  U.  S.  (L.  ed.)  Wall.  666,  22  U.  S.  (L.  ed.)  227;  Ven- 

401;  Barber  v.  Pittsburg,  etc.,  R.  Co.,  ice  v.  Murdock,  92  U.  S.  494,  23  U.  S. 

166  U.  S.  83,  17  S.  Ct.  488,  41  U.  S.  (L.  ed.)  583;  Brooklyn,  etc.,  R.  Co.  v. 

(L.  ed.)   925;  Smallev  v.  Laup:enour,  National  Bank  of  Republic,  102  U.  S. 

196  U.  S.  93,  25  S.  Ct.  216,  49  U.  S.  14,  26  U.  S.   (L.  ed.)  61;  Liverpool, 

(L.  ed.)  400;  O'Conor  v,  Texas,  202  U.  etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129 

S.  501,  26  S.  Ct.  72(5,  50  U.  S.  (L.  ed.)  U.  S.  397,  9  S.  Ct.  469,  32  U.  S.  (L. 

1120;  Buchser  v.  Buchser,  231  U.  S.  ed.)    788;   Pleasant  Tp.  v.  Aetna  L. 

157,  34  S.  Ct.  46,  58  U.  S.  (L.  ed.)  166.  Ins.  Co.,  138  U.  S.  67,  11  S.  Ct.  215, 

13.  Jackson  v.  Chew,  12  Wheat.  153,  34  U.  S.  (L.  ed.)  864;  The  J.  E.  Rura- 
6  U.  S.  (L.  ed.)  583:  Beauregard  v.  bell,  148  U.  S.  1,  13  S.  Ct.  498,  37  U. 
New  Orleans,  18  How.  497, 15  U.  S.  (L.  S.  (L.  ed.)  345;  Hartford  F.  Ins.  Co. 
ed.)  469;  Fisher  v.  Haldeman,  20  How.  v.  Chicago,  etc.,  R.  Co.,  175  U.  S.  91, 
186,  15  U.  S.  (L.  ed.)  879;  League  v.  20  S.  Ct.  33,  44  U.  S.  (L.  ed.)  84; 
Egery,  24  How.  264,  16  U.  S.  (L.  ed.)  Farmers'  Nat.  Bank  v.  Sutton  Mfg. 
655:  Conway  v.  Taylor,  1  Black  603, 17  Co.,  52  Fed.  191,  6  U.  S.  App.  312,  3 
U.  S.  (L.  ed.)  191;  East  Cent.  Eureka  C.  C.  A.  1,  17  L.R.A.  595;  Western 
Min.  Co.  v.  Central  Eureka  Min.  Co.,  Union  Tel.  Co.  v.  Wood,  57  Fed.  471, 
204  U.  S.  266,  27  S.  Ct.  258,  51  U.  S.  13  U.  S.  App.  317,  6  C.  C.  A.  432,  21 
(L.  ed.)  476.  L.R.A.    706;    Cairo,    etc.,    R,    Co.   v. 

Note:  5  L.R.A.  509.  Brevoort,  62  Fed.  129,  25  L.R.A.  527; 

14.  Barber  v.  Pittsburg,  etc.,  R.  Co.,  Sioux  City  Independent  School  Dist.  v. 
166  U.  S.  83,  17  S.  Ct.  488,  41  U.  S.  Rew,  111  Fed.  1,  49  C.  C.  A.  198,  55 
(L.  ed.)  925.  L.R.A.  364;  Gilbert  v.  American  Sur- 

15.  Swift  v.  Tyson,  16  Pet.  1,  10  U.  ety  Co.,  121  Fed.  499,  57  C.  C.  A.  619, 
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of  state  courts  where  rules  of  property  are  thereby  fully  settled.  * 
yet  where  private  rights  are  to  be  determined  by  the  application  of 
common  law  rules  alone,  such  courts  do  not  feel  bound  by  state  deci- 
sions.16 But  while  such  decisions  are  not  controlling  they  are  per- 
suasive,17 and  will  receive  attention  and  respect18  The  general  doc- 
trine has  been  applied  in  the  case  of  decisions  involving  the  law  of 
commercial  paper,10  carriers  and  contracts  with  them,20  construction 
of  deeds,1  insurance  contracts,8  and  wills.8  So  the  question  of  the 
validity  of  county  or  municipal  bonds  in  the  hands  of  innocent  hold- 
ers, without  notice,  is  one  of  commercial  law  as  to  which  the  state 
adjudications,  although  entitled  to  great  respect,  do  not  furnish  the 
rule  of  decision  in  the  United  States  supreme  court.4  And  the  ques- 
tion of  the  responsibility  of  a  railroad  corporation  for  injuries  caused 
to  or  by  its  servants  is  one  of  general  law,  in  regard  to  which  that 
court  is  not  bound  to  follow  the  decisions  of  the  state  tribunal.6 

59.  Conflicting  Decisions  in  State  Courts. — If  there  is  any  conflict 
in  the  decisions  of  the  state  tribunals  the  general  rule  is  that  the  latest 
settled  adjudications  will  be  followed  in  preference  to  the  earlier  ones.6 

61  L.R.A.  253;  Swift  v.  Johnson,  138  wood,  17  Wall.  357,  21  U.  S.  (L.  ed.) 
Fed.  867,  71  C.  C.  A.  619,  1  L.K.A.  627;  Myrick  v.  Michigan  Cent.  R.  Co., 
(N.S.)  1161;  New  York,  etc.,  R.  Co.  107  U.  S.  102,  1  S.  Ct.  425,  27  U.  S. 
v.  Price,  159  Fed.  330,  86  C.  C.  A.  502,    (L.  ed.)    325;   Liverpool,  etc.,   Steam 

16  L.R.A.(N.S.)  1103;  Guernsey  v.  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397, 
Imperial  Bank,  188  Fed.  300, 110  C.  C.  9  S.  Ct.  46?,  32  U.  S.  (L.  ed.)  788; 
A.  278,  40  L.R.A.(N.S.)  377;  Rey-  Lake  Shore,  etc.,  R.  Co.  v.  Prentice, 
nolds  v.  New  York  Trust  Co.,  188  Fed.  147  U.  S.  101,  13  S.  Ct.  261,  37  U.  S. 
611, 110  C.  C.  A.  409,  39  L.R.A.(N.S.)  (L.  ed.)  97;  Chicago,  etc.,  R.  Co.  v.* 
391;  Hall  Mfg.  Co.  v.  Western  Steel,  Solan,  169  U.  S.  133,  18  S.  Ct/289, 
etc.,  Works,  227  Fed.  588, 142  C.  C.  A.  42  U.  S.  (L.  ed.)  688. 

220,  L.R.A.1916C  620.    Compare  Fore-  1.  Foxcraft  v.  Mallett,  4  How.  353, 

paugh  v.  Delaware,  etc.,  R.  Co.,  128  11  U.  S.  ( L.  ed. )  1008. 

Pa.  St.  232,  18  AtL  503,  15  A.  S.  R.  2.  Washburn,  etc.,  Mfg.  Co.  v.  Re- 

672,  5  L.R.A.  508.  liance  Marine  Ins.  Co.,  179  U.  S.  1,  21 

Note:  5  L.R.A.  510.  S.  Ct.  1,  45  U.  S.  (L.  ed.)  49. 

16.  Chicago  v.  Robbins,  2  Black  418,  3.  Lane  v.  Vick,  3  How.  464,  11  XL 

17  U.  S.  (L.  ed.)  298.  S.  (L.  ed.)  681. 

17.  Guernsey  v.  Imperial  Bank,  188  4.  Marshall  County  v.  Schenck,  5 
Fed.  300,  110  C.  C.  A.  278,  40  L.R.A.  Wall.  772,  18  U.  S.  (L.  ed.)  556; 
(N.S.)  377;  Newbern  v.  National  Newbern  v.  National  Bank,  234  Fed. 
Bank,  234  Fed.  209,  148  C.  C.  A.  Ill,  209,  148  C.  C.  A.  Ill,  L.R.A.1917B 
L.R.A.1917B  1019.  1019. 

18.  Swift  v.  Tvson,  16  Pet.  1,  10  U.  5.  Minneapolis,  etc.,  R.  Co.  v.  Nel- 
S.  (L.  ed.)  865.  son,  149  U.  S.  368,  13  S.  Ct.  871,  37 

19.  Swift  v.  Tyson,  16  Pet.  1,  10  U.  S.  (L.  ed.)  772. 

U.  S.  (L.  ed.)  865;  Pine  Grove  Tp.  v.  6.  Leffingwell  v.  Warren,  2  Black 
'  Talcott,  19  Wall.  666,  22  U.  S.  (L.  ed.)  599, 17  U.  S.  (L.  ed.)  261;  Bausennan 
227;  Oates  v.  Montgomery  First  Nat.  v.  Blunt,  147  U.  S.  647, 13  S.  Ct.  466, 
Bank,  100  U.  S.  239,  25  U.  S.  (L.  ed.)  37  U.  S.  (L.  ed.)  316;  Wade  v.  Travis 
580.  Countv.  174  U.  S.  499.  19  S.  Ct.  715, 

20.  New  York  Cent.  R.  Co.  v.  Lock-  *3  U.  S.  (L.  ed.)  1060. 
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'  But  the  federal  supreme  court  is  not  bound  to  follow  the  latest  adjudi- 
cation 7  and  may  decide  the  question  for  itself,8  as  where  rights  have 
been  acquired  under  the  earlier  decisions.9  It  has  been  so  held  where 
at  the  time  of  the  issuance  of  county  bonds  the  power  to  issue  them 
had  been  sustained  by  prior  decisions  in  the  highest  state  tribunal 
which  subsequent  to  their  issuance  reversed  its  prior  decisions.10  And 
when  the  state  courts  have  construed  a  state  statute  as  prescribing 
one  form  of  procedure,  their  subsequent  adjudication  that  such  con- 
struction is  wrong  and  that  the  statute  really  provides  a  different 
mode  of  procedure  cannot  be  set  aside  in  the  federal  courts  as  an 
unjust  discrimination  or  a  denial  of  the  equal  protection  of  the  laws.11 
On  the  other  hand  it  has  been  decided  that  county  bonds  issued  in 
good  faith  for  a  valuable  consideration  are  valid  in  the  hands  of  a 
bona  fide  holder,  although  the  prior  state  decisions  are  against  their 
validity,  if  the  subsequent  state  decisions  are  in  favor  of  it.12 

60.  Decisions  by  Divided  Court. — The  fact  that  there  has  been 
a  division  of  opinion  between  the  members  of  the  supreme  court  of 
a  state  does  not  prevent  the  federal  court  from  adopting  the  opinion 
of  the  majority  as  conclusive  even  though  such  division  is  a  close 
one.1*  But  dicta  in  decisions  of  state  courts  construing  state  statutes 
are  not  binding  on  federal  courts,14  nor  will  they  be  governed  by  a 

7.  Pease  v.  Peck,  18  How.  595,  15  872;  Carroll  County  v.  Smith,  111  U. 
U.  S.  (L.  ed.)  518;  Gelpeke  v.  Dubu-  S.  556,  4  S.  Ct.  539,  28  U.  S.  (L.  ed.) 
que,  1  Wall.  175, 17  U.  S.  (L.  ed.)  520.  517;  Anderson  v.  Santa  Anna,  116  U. 

8.  Enfield  v.  Jordan,  119  U.  S.  680,   S.  356,  6  S.  Ct.  413,  29  U.  S.  (L.  ed.) 
"7  S4  Ct.  358,  30  U.  S.  (L.  ed.)  523;   633;   Boiles  v..  Brimfield,  120   U.   S. 

Morris  v.  United  States,  174  U.  S.  196,  759,  7  S.  Ct.  736,  30  U.  S.   (L.  ed.) 

19  S.  Ct.  649,  43  U.  S.  (L.  ed.)  946;  786;  Knox  County  v.  Ninth  Nat.  Bank, 

Formers'   Nat.  Bank  v.   Sutton  Mfg.  147  U.  S.  91,  13  S.  Ct  267,  37  U.  S. 

Co.,  52  Fed.  191,  6  U.  S.  App.  312,  3  (L.  ed.)  93;  Loeb  v.  Columbia  Tp.,  179 

C.  C.  A.  1,  17  L.E.A.  595.   .  U.  S.  472,  21  S.  Ct.  174,  45  U.  S.  (L. 

Note:  16  L.R.A.  646.  ed.)   280. 

9.  Ohio  L.  Ins.,  etc.,  Co.  v.  Debolt,  10.  Gelpeke  v.  Dubuque,  1  Wall. 
16  How.  416,  14  U.  S.  (L.  ed.)  997;  175. 17  U.  S.  (L.  ed.)  520;  Lee  County 
Thomson  v.  Lee  County,  3  Wall.  327,  v.  Rogers,  7  Wall.  181,  19  U.  S.  (L. 

18  U.  S.  (L.  ed.)  177;  Mitchell  v.  Bur-  ed.)  160;  Olcott  v.  Fond  Du  Lac 
lington,  4  Wall.  270,  18  U.  S.  (L.  ed.)  County,  16  Wall.  678,  21  U.  S.  (L.  ed.) 
350 ;  Kenosha  v.  Lamson,  9  Wall.  477,  382. 

19  U.  S.  (L.  ed.)  725;  Olcott  v.  Fond  11.  Backus  v.  Fort  St.  Union  Depot 
Du  Lac  Countv,  16  Wall.  678,  21  U.  Co.,  160  U.  S.  557,  18  S.  Ct.  445,  42 
S.    (L.    ed.)  .383;    Elmwood    Tp.    v.  U.  S.  (L.  ed.)  853. 

Marcy,  92  U.  S.  289,  23  U.  S.  (L.  ed.)  12.  Wade  v.  Travis  County,  174  U. 

710 ;  Douglass  v.  Pike  County,  101  U.  S.  499, 19  S.  Ct  715,  43  U.  S.  (L.  ed.) 

S.  677,  25  U.  S.  (L.  ed.)  968;  Taylor  1060. 

v.  Ypsilanti,  105  U.  S.  60,  26  U.  S.  (L.  13.  Williams  v.  Eggleston,  170  U.  S.  * 

ed.)    1008;  Burgess  v.  Seligman,  107  304.  18  S.  Ct.  617,  42  U.  S.  (L.  ed.) 

U.  S.  20,  2  S.  Ct.  10,  27  U.  S.  (L.  ed.)  1047. 

359;  Green  Countv  v.  Conness,  109  U.  14.  Note:  13  Ann.  Cas.  57L 

S.  104,  3  S.  Ct.  69,  27  U.  S.  (L.  ed.) 
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• 

construction  placed  on  a  statute  by  one  or  more  opinions  of  members 
of  the  state  court  not  concurred  in  by  the  majority  of  the  court1*  And 
the  headnote  of  a  case  decided  in  the  state  court  will  not  be  regarded 
as  controlling  where  it  is  not  supported  by  an  examination  of  the 
opinion,  and  no  two  of  the  judges  concur  in  the  construction  thus 
stated." 

61.  Effect  of  No  Prior  State  Decision. — A  federal  court  will  only 
form  an  independent  judgment  as  to  the  meaning  of  the  state  law 
when  there  is  no  binding  construction  of  such  state  statute  by  the 
court  of  last  resort  of  the  state.17  And  although  when  the  supreme 
court  has  first  decided  a  question  arising  under  state  laws  it  is  not 
bound  to  surrender  its  convictions  on  account  of  a  contrary  subse- 
quent decision  of  a  state  court,18  and  it  will  not  feel  bound  in  any  case 
in  which  a  point  is  first  raised  in  the  courts  of  the  United  States,  and 
has  been  decided  in  a  lower  federal  court,  to  reverse  that  decision  con- 
trary to  its  own  convictions,  in  order  to  conform  to  a  state  decision 
made  in  the  mean  time,19  nor  will  it  do  so  where  rights  have  been 
acquired,80  yet  a  decision  of  the  highest  court  of  a  state  construing  a 
state  statute  subsequent  to  a  decision  of  a  federal  court  will  ordina- 
rily be  followed  by  the  supreme  court  of  the  United  States.1  So  a 
judgment  of  a  federal  district  court  based  solely  on  a  state  statute 
creating  the  cause  of  action,  which  otherwise  would  not  exist,  will  be 
reversed  by  the  federal  supreme  court  on  writ  of  error,  where,  since 
the  trial  of  the  case,  the  statute  has  been  held  by  the  highest  state 
court  to  violate  the  constitution.8  And  the  United  States  supreme  court 
will  change  its  decision  construing  a  state  constitution  when  no  rights 
have  been  acquired  under  it,  and  before  the  decision  was  made  the 

15.  San  Jose-Los  Gatos  Interurban  556,  4  S.  Ct.  539,  28  U.  S.  (L.  ed.) 
R.  Co.  v.  San  Jose  R.  Co.,  156  Fed.  517;  Anderson  v.  Santa  Anna  Tp., 
455,  84  C.  C.  A.  265,  13  Ann.  Caa.  116  U.  S.  356,  6  S.  Ct  413,  29  U.  S. 
571  and  note.  (L.  ed.)   633;  Bolls  v.  Brimfield,  120 

16.  Central  E.,  etc.,  Co.  v.  Wright,  U.  S.  759,  7  S.  Ct.  736,  30  U.  S.  (L. 
164  U.  S.  327,  17  S.  Ct.  80,  41  U.  S.  ed.)  786;  Barnum  v.  Okolona,  148  U. 
(L.  ed.)  454.  S.  393, 13  S>  Ct.  638,  37  U.  S.  (L.  ed.) 

17.  Sioux  City  Terminal  R.,  etc.,  495;  Julian  v.  Central  Trust  Co.,  193 
Co.  v.  Trust  Co.  of  North  America,  U.  S.  93,  24  S.  Ct.  399,  48  U.  S.  (L. 
173  U.  S.  99,  19  S.  Ct.  341,  43  U.  S.  ed.)  629;  Great  Southern  Fire  Proof 
(L.  ed.)  628.  Hotel  Co.  v.  Jones,  193  U.  S.  532,  24 

18.  Pease  v.  Peck,  18  How.  595,  15  S.  Ct.  576,  48  U.  S.  (L.  ed.)  778. 

U.  S.  (L.  ed.)  518.  1.  United  States  v.  Morrison,  4  Pet. 

19.  Pease  v.  Peck,  18  How.  595,  15  124,  7  U.  S.  (L.  ed.)  804;  Green  v. 
U.  S.  (L.  ed.)  518.  Neal,  6  Pet.  291,  8  U.   S.   (L.  ed.) 

20.  Rowan  v.  Runnels,  5  How.  134,  402;  Moores  v.  Citizens  Nat.  Bank,  104 
12  U.  S.  (L.  ed.)  85;  Morgan  v.  Cur-  U.  S.  625,  26  U.  S.  (L.  ed.)  870. 
tenuis,  20  How.  1,  15  U.  S.  (L.  ed.)  2.  Metzger  Motor  Car  Co.  v.  Par- 
823;  Burgess  v.  Seligman,  107  U.  S.  rott,  233  U.  S.  36,  34  S.  Ct.  575,  58 
20,  2  S.  Ct.  10,  27  U.  S.  (L.  ed.)  359;  U.  S.  (L.  ed.)  837. 

Carroll  County  v.  Smith,  111  U.  S. 
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highest  tribunal  of  the  state  had  given  a  different  interpretation  which 
has  become  a  fixed  rule  of  property  within  the  state.8  Similarly 
where,  pending  a  writ  of  error  to  a  state  court,  a  statute  of  the  state 
intervenes  and  puts  an  end  to  the  right  which  the  judgment  sustains, 
the  supreme  court  will  recognize  the  changed  situation  and  either 
apply  the  intervening  law  or  set  aside  the  judgment  and  remand  the 
case  so  that  the  state  court  may  do  so.4  But  as  against  a  party  who 
has  acquired  property  rights  under  a  state  law  before  a  decision  of  the 
supreme  court  of  the  state,  the  federal  supreme  court  will  not  consider 
itself  bound  by  such  decision  unless  it  regards  it  as  intrinsically  sound 
But  even  in  such  a  case  the  construction  put  on  a  state  statute  by  the 
supreme  court  of  such  state  is  entitled  to  respectful  consideration.* 

VI.  Conformity  Act 

62.  Construction. — The  rule  of  the  federal  courts  founded  on  the 
Act  of  1789,  that  the  laws  of  the  several  states,  except  when  the  con- 
stitution, treaties  or  statutes  of  the  United  States  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decisioji  in  trials  at  common 
law,«  was  enlarged  by  the  Act  of  June  1,  1872  (6  Fed.  St.  Ann.,  2d 
ed.,  21),  known  as  the  Conformity  Act,  which  provides  that  "the 
practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty  causes,  in  the  circuit  and 
district  courts,  shall  conform,  as  near  as  may  be,  to  the  practice,  plead- 
ings, and  forms  and  modes  of  proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  state  within  which  such  circuit 
or  district  courts  are  held,  any  rule  of  court  to  the  contrary  notwith- 
standing." 7  Such  an  act  is  within  the  power  of  Congress  to  pass,8 
and  according  to  the  construction  given  to  an  earlier  act  it  would 
seem  that  it  is  obligatory  on  the  courts  to  conform  to  the  provisions 
of  this  section  9  and  that  it  was  not  intended  as  an  enlargement  of 
jurisdiction  or  an  adoption  of  all  the  powers  of  the  state  courts.10 
Under  this  act,  the  federal  courts  follow  the  practice  of  the  courts  of 
the  state  in  regard  to  the  form  and  order  of  pleading,  including  the 
manner  in  which  objections  may  be  taken  to  the  jurisdiction,  and 
the  question  whether  objections  to  the  jurisdiction  and  defenses  on 
the  merits  shall  be  pleaded  successively  or  together.11     And  all  de- 

3.  Fairfield  v.  Gallatin  County,  100       7.  See  Ex  parte  Fisk,  113  U.  S.  713, 
U.  S.  47,  25  U.  S.  (L.  ed.)  544.  5  S.  Ct.  724,  28  U.  S.  (L.  ed.)  1117. 

4.  Gulf,  etc.,  R.  Co.  v.  Dennis,  224       8.  Beers  v.  Haughton,  9  Pet.  329, 
U.  S.  503,  32  S.  Ct.  542,  56  U.  S.  (L.  9  U.  S.  (L.  ed.)  145. 

ed.)  860.  9.  Sears  v.  Eastbum,  10  How.  187, 

5.  Barnum  v.  Okolona,  148  U.   S.  13  U.  S.  (L.  ed.)  381. 

393,  13  S.  Ct.  638,  37  U.  S.  (L.  ed.)  10.  Bath  County  v.  Amy,  13  Wall 
495.  244,  20  U.  S.  (L.  ed.)  539. 

6.  See  supra,  par.  49.  11.  Delaware    County    v.    Diebold 
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fenses  are  open  to  a  defendant  in  a  federal-  court  undt •  *ny  form  of 
plea,  answer  or  demurrer,  which  would  have  been  open  to  him  under 
like  pleading  in  the  courts  of  the  state  within  which  that  court  is 
held.1*  Furthermore,  as  this  act  is  binding  on  the  United  States 
courts,  it  follows  that  decisions  in  the  state  courts  construing  state 
practice  acts  are  also  binding.1*  And  in  regard  to  a  federal  court  sit- 
ting in  Porto  Rico,  Congress  has  indicated  an  intention  that  such 
court  shall  adapt  itself  in  general  to  the  local  procedure  and  practice 
in  the  Porto  Rican  courts.  It  has  been  so  held  as  to  attachments.14 
But  this  provision  has  no  application  to  the  practice  or  proceedings 
•of  the  federal  appellate  courts  or  to  any  matters  relating  tg  bills  of 
exceptions,  motions  for  new  trials,  or  any  other  means  adopted  to 
review  the  judgments  of  the  district  courts,16  or  to  enforce  them.16 
So  the  practice  of  state  courts  permitting  jurisdictional  questions  to 
be  raised  under  a  general  denial  cannot  prevail  in  a  federal  court 
sitting  in  such  state  so  as  to  permit  evidence  on  the  subject  of  the 
citizenship  of  the  parties,  denying  the  averments  of  the  complaint, 
to  be  given  under  such  a  plea.13  And  unless  there  is  an  express  stat- 
ute to  the  contrary  the  federal  courts  are  governed  in  criminal  causes 
by  the  general  common  law  procedure,  and  are  not  affected  by  any 
state  law.18 

63.  Purpose  of  Act. — It  was  not  intended  by  this  provision  to 
enlarge  the  jurisdiction  of  the  federal  courts.19  The  purpose  was  to 
bring  about  uniformity  in  the  law  of  procedure  in  the  federal  and 
state  courts  of  the  same  locality.  While  in  the  federal  tribunals  the 
common  law  pleadings,  forms  and  practice  were  adhered  to,  in  the 
state  courts  of  the  same  district  the  simpler  forms  of  the  local  code 
prevailed.  This  involved  the  necessity  on  the  part  of  the  bar  of  study- 
ing two  distinct  systems  of  remedial  law,  and  of  practicing  according 
to  the  wholly  dissimilar  requirements  of  both.  It  was  the  aim  of  the 
provision  in  question  td  remove  this  evil,  and  it  was  done  by  bringing 
about  the  conformity  in  the  courts  of  the  United  States  which  it 
prescribes.20 

Safe,  etc.,  Co.,  133  U.  S.  473, 10  S.  Ct.  titioner,  128  U.  S.  544,  9  S.  Ct.  150, 

399,  33  U.  S.   (L.  ed.)  674;  Southern  32  U.  S.   (L.  ed.)   508;  Francisco  v. 

Pac.  R.  Co.  v.  Denton,  146  U.  S.  202,  Chicago,  etc.,  R.  Co.,  149  Fed.  354,  79 

13  S.  Ct.  44,  36  U.  S.  (L.  ed.)  942;  C.  C.  A.  292,  9  Ann.  Cas.  628. 

Mexican  Cent.  R.  Co.  v.  Pinkney,  149  16.  Chateaugay  Ore,  etc.,   Co.,   Pe- 

U.  S.  194,  13  S;  Ct.  859,  37  U.  S.  (L.  titioner,  128  U.  S.  554,  9  S.  Ct.  150, 

ed.)  699.  32  U.  S.  (L.  ed.)  508. 

12.  Roberts  v.  Lewis,  144  U.  S.  653,  17.  Imperial  Refining   Co.   v.   Wy- 
12  S.  Ct.  781,  36  U.  S.  (L.  ed.)  579.  man,  38  Fed.  574,  3  L.R.A.  503. 

13.  Atlantic,  etc.,  R.  Co.  v.  Hopkins,  18.  Erwin  v.  United  States,  37  Fed. 
94  U.  S.  11,  24  U.  S.  (L.  ed.)  48.  470,  2  L.R.A.  229. 

14.  Perez  v.  Fernandez,  202  U.  S.  19.  See  supra,  par.  62. 

80,  26  S.  Ct.  561,  50  U.  S.  (L.  ed.)  942.       20.  Nudd  v.  Burrows,  91  U.  S.  426, 
1i>.  Chateaugay  Ore,  etc.,  Co.,  Pe-  23  U.  S.   (L.  ed.)   286;  Lamaster  v. 

57 


§§  64,  65  UNITED  STATES  COURTS  27  R.  C.  L. 

64.  "As  Near  as  May  Be." — The  conformity  is  required  to  be  "as 
near  as  may  be,"  not  as  near  as  may  be  possible,  or  as  near  as  may  be 
practicable.  This  indefiniteness  may  have  been  suggested  with  a  pur- 
pose ;  it  devolves  on  the  judges  to  be  affected  the  duty  of  construing 
and  deciding,  and  gives  them  the  power  to  reject,  as  Congress  doubtless 
expected  they  would  do,  any  subordinate  provision  in  such  state  stat- 
utes which,  in  their  judgment,  would  unwisely  encumber  the  admin- 
istration of  the  law,  or  tend  to  defeat  the  ends  of  justice,  in  their 
tribunals.1  This  clause  was  inserted  in  the  act  for  the  purpose  of 
preventing  the  embarrassment  of  the  courts  of  the  United  States  with 
incongruous  rules  of  state  practice,8  and  is  not  to  be  construed  to  sutn . 
vert  the  command  of  the  statute.  It  allows  only  necessary  variations 
from  the  state  methods,  growing  out  of  the  different  organization  of 
the  courts,  and  other  similar  matters,  and  it  confers  a  discretion  and 
devolves  a  duty  on  the  judge  not  to  allow  justice  to  be  delayed  by  the 
application  of  state  court  rules  to  cases  for  which  they  were  not  in- 
tended and  to  which  they  ought  not  to  be  applied.*  Ancf  Congress 
by  the  words  "as  near  as  may  be"  evidently  contemplated  an  exception 
where  the  state  practice  should  be  inconsistent  with  any  express  act 
of  Congress  on  the  subject.4  Under  this  clause  federal  courts  will 
follow  subsequent  changes  in  procedure  in  like  causes  in  the  state 
courts.6 

65.  Federal  Legislation  Exclusive. — Only  so  far  as  the  acts  of 
Congress  or  rules  of  court  authorized  by  such  acts  have  adopted  the 
forms  of  process  and  modes  of  proceeding  and  pleadings  in  the  state 
courts,  or  have  authorized  the  courts  thereof  to  adopt  them,  and  they 
have  been  actually  adopted,  are  they  obligatory.6  Where  Congress  has 
legislated  on  the  particular  subject  and  prescribed  a  definite  rule  for 
the  government  of  its  own  courts  such  legislation  is  to  that  extent 
exclusive  of  any  state  law  on  the  subject,7  and.no  court  of  the  United 

Keeler,  123  U.  S.  376,  8  S.  Ct.  197,  31  4.  Ex  parte  Pisk,  113  U.  S.  713,  5 

U.  S.   (L.  ed.)  238;  Chateaugay  Ore,  S.  Ct.  724,  28  U.  S.  (L.  ed.)  1117. 

etc.,  Co.,  Petitioner,  128  U.  S.  544,  9  5.  Lamaster  v.  Keeler,  123  U.  S.  376, 

S.   Ct.  150,  32  U.  S.    (L.  ed.)   508;  8  S.  Ct.  197,  31  U.  S.  (L.  ed.)  238. 

Chicago,  etc.,  R.  Co.  v.  Kendall,  167  6.  Beers  v.  Haughton,  9  Pet.  329,  9 

Fed.  62,  93  C.  C.  A.  422,  16  Ann.  Cas.  U.  S.   (L.  ed.)  145;  Keary  v.  Farm- 

560.  ere',  etc.,  Bank,  16  Pet.  89,  10  U.  S. 

1.  Indianapolis,    etc.,     B.     Co.    v.  (L.  ed.)  897. 

Horst,  93  U.  S.  291,  23  U.  S.  (L.  ed.)  7.  Kelsey  v.  Forsyth,  21  How.  85, 

808;  Southern  Pac.  R.  Co.  v.  Denton,  16  U.   S.    (L.  ed.)    32;    Campbell  v, 

146  U.  S.  202,  13  S.  Ct.  44,  36  U.  S.  Boyreau,  21  How.  223,  16  U.  S.  (L. 

(L.  ed.)  942;  Mexican  Cent.  R.  Co.  v.  ed.)   96;  Bell  v.  Vicksburg,  23  How. 

Pinkney,  149  U.  S.  194,  13  S.  Ct.  859,  443,  16  U.  S.  (L.  ed.)  579;  Ex  parte 

37  U.  S.  (L.  ed.)  699.  Fisk,  113  U.  S.  713,  5  S.  Ct.  724,  28  U. 

2.  Imperial  Refining  Co.  v.  Wyman,  S.   (L.  ed.)   1117;  Whitford  v.  Clark 

38  Fed.  574;  3  L.R.A.  503.  County,  119  U.  S.  522,  7  S.  Ct.  306, 

3.  Note:  Ann.  Cas.  1913D  122.  30  U.  S.   (L.  ed.)   500;  Pacific  Nat 
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States  is  authorized  to  adopt  by  rule  any  provisions  of  state  laws  which 
are  repugnant  to  or  incompatible  with  the  positive  enactments  of 
Congress  on  the  subject  of  the  jurisdiction,  or  practice,  or  proceed-  • 
ings  in  such  court.8  Thus  it  has  been  decided  that  when  Congress 
enacts  special  provisions  as  to  the  competency  or  admissibility  of  testi- 
mony in  the  federal  courts  they  must  be  followed  rather  than  any 
conflicting  law  or  practice  of  a  state.9  Furthermore  it  does  not  en- 
large the  power  of  federal  courts  to  the  extent  that  they  may  order 
the  examination  of  parties  out  of  court  according  to  the  state  prac- 
tice ; 10  and  notwithstanding  the  provisions  of  this  act  neither  the 
statutes  of  the  state  nor  the  decisions  of  its  courts  are  conclusive  on 
the  federal  courts  in  cases  which  concern  their  jurisdiction.11 

66.  Effect  on  Equity  Courts. — The  remedies  in  the  courts  of  the 
United  States  in  equity  are  not  according  to  the  practice  of  state 
courts,  but  according  to  the  principles  of  equity  practice,  and  yet 
the  adoption  of  the  state  practice  must  not  be  understood  as  con- 
founding the  principles  of  law  and  equity,  nor  as  authorizing  legal 
and  equitable  claims  to  be  blended  together  in  one  suit.12  The 
United  States  courts,  in  a  suit  at  law,  should  exclude  the  determina- 
tion of  all  questions  that  belong  exclusively  to  a  court  of  equity, 
although  it  may  be  the  practice  in  the  courts  of  the  state  in  which 
the  federal  court  is  sitting  to  blend  in  the  proceeding  the  principles 
of  law  and  equity.13  The  proceedings  in  federal  courts  in  equity 
are  regulated  by  the  laws  of  Congress  and  the  rules  of  court  inade 
under  the  authority  of  an  act  of  Congress,14  and  are  not  controlled 

Bank  v.  Mixter,  124  U.  S.  721,  8  S.   International   Tooth   Crown   Co.,  194 

Ct.  718,  31  U.  S.  (L.  ed.)  567;  Amy  v.   U.  S.  303,  24  S.  Ct.  700,  48  U.  S.  (L. 

Watertown,  130  U.  S.  301,  9  S.  Ct.  ed.)  989. 

530,  32  U.  S.  (L.  ed.)  946;  Southern       11.  Mechanical    Appliance    Co.    v. 

Pac.  E.  Co.  v.  Denton,  146  U.  S.  202,  Castleman,  215  U.  S.  437,  30  S.  Ct.  125, 

13  S.  Ct.  44,  36  U.  S.   (L.  ed.)  942;  54  U.  S.  (L.  ed.)  272. 

Luxton  v.  North  River  Bridge  Co.,  147       12.  Bennett  v.  Butterworth,  11  How. 

U.  S.  337,  13  S.  Ct.  356,  37  U.  S.  (L.  669,  13  U.  S.   (L.  ed.)   859;  Hurt  v. 

ed.)    194;    Mexican    Cent.   R.   Co.   v.  Hollingsworth,  100  U.  S.  100,  25  U.  S. 

Pinkney,  149  U.  S.  194,  13  S.  Ct.  859,   (l.  ed.)   569;  Lindsay  v.  Shreveport 

37  U.  S.  (L.  ed.)  699;  Hills  v.  Hoover,  Fir8t  Nat  Bank   156  v   g  4g5  15  g 

??  Yl  ?-jg?'  f  S'  SL  ^S.'Lf'   Ct.  472,  39  U.  S.  (L.  ed.)  505.     See 

238  U.  S.  269,  35  S.  Ct.  781,  59  U.  S.  g  ?o    T  J'  w  w    ,         OA   „ 

CLu  ed  )  1303  •  Jones  v.   McMasters,   20   How. 

8.  Keary  /Farmers',  etc.,  Bank,' 16  8'  *5  £  &  <L-_ed->  8.05- 

Pet.  89, 10  U.  S.  (L.  ed.)  897.  **•  ?°yle  v.  Zachane,  6  Pet.  648   8 

9.  Whitford  v.  Clark  County,  119  £.  s-  (£;  «£>, 532;  Bern  v.  Heath,  12 
TJ.  S.  522,  7  S.  Ct.  306,  30  U.  S.  (L.  How.  168, 13  U.  S.  (L.  ed.)  939;  Hurt 
^j.)  500.  v-   Hollingsworth,  100  U.   S.  100,  25 

10.  Union  Pac.  R.  Co.  v.  Botsford,  U.  S.  (L.  ed.)  569;  Lindsay  v.  Shreve- 
141  U.  S.  250, 11  S.  Ct.  1000,  35  U.  S.  port  First  Nat.  Bank,  156  U.  S.  485, 
(L.  ed.)  734;  Hanks  Dental  Ass'n  v.  15  S.  Ct.  472,  39  U.  S.  (L.  ed.)  505, 
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by  state  law  or  practice,16  the  jurisdiction  being  the  same  in  all  the 
states,  and  not  affected  by  the  existence  or  nonexistence  of  an  equity 
•  jurisdiction  in  the  state  tribunals.16 

VII.  Rules  op  Court 

67.  In  General. — While  Congress  may  regulate  the  practice  of  the 
federal  courts,17  yet  such  power  may  be  conferred  on  the  judicial  de- 
partment,18 and  it  is  said  to  be  properly  within  the  province  of  that 
department 19  and  not  a  delegation  by  Congress  of  legislative  power.20 
Such  rules,  however,  as  the  judiciary  may  prescribe  must  be  consist- 
ent with  the  laws  of  the  United  States,1  and  the  duty  of  a  court  un- 
der its  rules  is  like  other  duties  to  be  exercised  when  invoked.2  Where 
the  supreme  court  in  the  exercise  of  power  conferred  on  it  has  pre- 
scribed rules  governing  the  practice  in  lower  federal  courts  such  rules 
should  be  observed,8  and  only  such  modifications  or  additions  thereto 
are  permissible  as  are  not  inconsistent  with  them.4  But  the  supreme 
court  cannot  enforce  such  rules  otherwise  than  by  reversing  a  judg- 
ment or  decree  rendered  in  a  proceeding  not  had  in  compliance  with 
the  rules.6  In  general,  it  may  also  be  said  that  every  court  of  equity 
possesses  the  power  to  mold  its  rules  in  relation  to  the  time  and  man- 
ner of  appearing  and  answering,  so  as  to  prevent  the  rule  from  work- 
ing injustice ;  and  it  is  not  only  in  the  power  of  the  court,  but  it  is 
its  duty  to  exercise  a  sound  discretion  on  this  subject,  and  to  enlarge 
the  time,  whenever  it  shall  appear  that  the  purposes  of  justice  require 
it.    The  rules  prescribed  by  the  supreme  court  do  not,  and  were  not  in- 

• 

15.  Kendall  v.  Creighton,  23  How.  264;  Beers  v.  Haughton,  9  Pet.  329,  9 

90,  16  U.  S.  (L.  ed.)  419;  Noonan  v.  U.  S.  (L.  ed.)  145. 

Lee,  2  Black  499,  17  U.  S.   (L.  ed.)  20.  Wayman  v.  Southard,  10  Wheat. 

278;  Hurt  v.  Hollingsworth,  100  U.  S.  1,  6  U.  S.  (L.  ed.)  253;  Bank  of  United 

100,  25  U.  S.  (L.  ed.)  569;  Lindsay  v.  States  v.  Halstead,  10  Wheat.  51,  6  U. 

Shreveport  First  Nat.  Bank,  156  U.  S.  (L.  ed.)  264. 

S.  485, 15  S.  Ct.  472,  39  U.  S.  (L.  ed.)  1.  Wayman  v.  Southard,  10  Wheat. 

50^   t,    .          ...       rtiTT        eon  1,6  U.S.  (L.ed.)  253;  Davidson  Bros. 

^tt'  ?ar,bTer  *,'  xBoo«erlr21  How'  r82'  Marble  Co-  v-  United  States,  213  U.  S. 

2  Black  499,  17  U.  S    (L.  ed^  2/8.  2    Gordon  v   Randl     189  v   g   41? 

17.  Wayman  v.  Southard,  10  Wheat  ^  g   Ct  635  4?  v  B    (L  ed  }  8?5 
1,  6   U.    S.    (L.   ed.)    253;   Bank   of  o    \m\  ..  u       o      n       -i  n  A   *™ 
United  States  v.  Halstead,  10  Wheat.  7  Jf  ^?nal*  7' J?8^ V1  **  *2°J 
51,  6  U.  S.  (L.  ed.)  264.  £  U-  S.  (Led.)  2^5  Bank  of  United 

18.  Wayman  v.  Southard,  10  Wheat.  States  y.  White,  8  Pet  262,  8  U.  S. 
1,  6  U.  S.  (L.  ed.)  253;  Bank  of  <L-  «*•)  9385  Story  v.  Livingston,  13 
United  States  v.  Halstead,  10  Wheat.  Pet-  ^  10  U-  S-  (L-  ed-)  200i  Gaines 
51,  6  U.  S.  (L,  ed.)  264;  Beers  v.  v-  B^f,  15  Pet.  9,  10  U.  S.  (L.  ed.) 
Haughton,  9  Pet.  329,  9  U.  S.  (L.  ed.)  642. 

145.     As  to  rules  of  court  generally,  4.  Gaines  v.  Relf ,  15  Pet.  9, 10  U.  S. 

see  Courts,  vol.  7,  p.  1023.  (L.  ed.)  642. 

19.  Bank  of  United  States  v.  Hal-  5.  Gaines  v.  Relf,  15  Pet.  9,  10  U.  S. 
stead,  10  Wheat.  51,  6  U.  S.  (L.  ed.)  (L.  ed.)  642. 
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tended  to,  deprive  the  courts  of  the  United  States  of  this  well  known 
and  necessary  power.*  As  to  rules  of  the  supreme  court  requiring 
causes  to  be  ready  for  hearing  when  reached  it  has  been  declared  that 
they  will  be  rigidly  enforced.7  * 

68.  Effect  of  Conformity  Act. — While  it  was  the#  purpose  of  Con- 
gress to  bring  about  a  general  uniformity  in  federal  and  state  proceed- 
ings in  civil  cases,  and  to  confer  on  suitors  in  courts  of  the  United 
States  the  advantage  of  remedies  provided  by  state  legislation,  yet  it 
was  also  the  intention  to  reach  such  uniformitv  often  largely  through 
the  discretion  of  the  federal  courts,  exercised  in  the  form  of  general 
rules,  adopted  from  time  to  time,  and  so  regulating  their  own  practice 
as  may  be  necessary  or  convenient  for  the  advancement  of  justice  and 
the  prevention  of  delays  in  proceedings.9  So  while  the  local  law 
giving  the  right  of  redemption,  first  to  the  mortgagor,  then  to  judg- 
ment creditors,  is  a  rule  of  property  obligatory  upon  the  federal  court, 
it  is  competent  for  the  latter  by  rules  to  prescribe  the  mode  in  which 
redemption  from  sales  under  its  own  decrees  may  be  effected.9 

VIII.  Supreme  Court;  Original  Jurisdiction 

69.  In  General. — The  original  jurisdiction  of  the  supreme  court 
of  the  United  States  is  conferred  by  the  constitution,  and,  although 
without  limit  as  to  the  amount  in  controversy,10  it  is  nevertheless 
limited  and  intended  to  be  sparingly  exercised  and  not  to  be  extend- 
ed by  construction.11  Furthermore,  Congress  has  no  power  to  confer 
original  jurisdiction  other  than  as  thus  designated.12  In  all  cases 
where  original  jurisdiction  is  given  by  ttie  constitution  the  supreme 
court  has  authority  to  exercise  it  without  any  further  act  of 
Congress  to  regulate  its  process  or  confer  jurisdiction,  and  may  regu- 
late and  mold  the  process  it  uses  in  such  manner  as  in  its  judgment 
will  best  promote  the  purposes  of  justice.18  Original  jurisdiction  in 
equity,  in  a  particular  class  of  cases,  conferred  by  the  constitution 
on  the  supreme  court,  has  also  been  interpreted  to  impose  the  duty 

6.  Poultney  v.  La  Fayette,  12  Pet.  Cushman,  108  U.  S.  51,  2  S.  Ct.  236, 
472,  9  U.  S.  (L.  ed.)  1161.  27  U.  S.  (L.  ed.)  648. 

7.  Hurley  v.  Jones,  97  U.  S.  318,  10.  Wisconsin  v.  Pelican  Ins.  Co., 
24  U.  S.  (L.  ed.)  1008;  Alvord  v.  127  U.  8.  265,  8  S.  Ct.  1370,  32  U.  S. 
United  States,  99  U.  S.  593,  25  U.  S.  (L.  ed.)  239. 

(L.  ed.)   399.  11.  California  v.  Southern  Pac.  Co., 

8.  Shepard  v.  Adams,  168  U.  S.  618,  157  U.  S.  229,  15  S.  Ct.  591,  39  U.  S. 
18  S.  Ct.  214,  42  U.  S.  (L.  ed)  602.   (L.  ed.)  683. 

See  Poultney  v.  La  Fayette,  12  Pet.  12.  Marbury  ▼.  Madison,  1  Cranch 

472,  9  U.  S.  (L.  ed.)  1161;  Clements  v.  137,  2  U.  S.  (L.  ed.)  60. 

Berry,  11  How.  398,  13  U.  S.  (L.  ed.)  13.  Com.  v.  Dennison,  24  How.  66, 

745.  16  U.  S.  (L.  ed.)  717. 

9.  Connecticut  Mut.  L.  Ins.  Co.  v. 

61 


§  70  UNITED  STATES  COURTS  27  R.  C.  L. 

to  adjudicate  according  to  such  rules  and  principles  as  governed' the 
court  of  chancery  in  England  down  to  the  time  of  our  constitution.14 
70.  State  as  Party  in  General — The  supreme  court  may  exercise 
its  original  jurisdiction  in  suits  by  or  against  a  state,  under  the  author- 
ity conferred  by  the  constitution  and  existing  acts  of  Congress ; n  by 
the  letter  of  winch  it  is  given  exclusive  jurisdiction  of  all  contro- 
versies of  a  civil  nature  where  a  state  is  a  party  but  not  of  controversies 
between  a  state  and  its  own  citizens,  and  original  but  not  exclusive 
jurisdiction  of  controversies  between  a  state  and  citizens  of  another 
state  or  aliens.16  This  jurisdiction,  however,  not  being  made  exclusive 
by  the  constitution,  Congress  may  also  authorize  suits  by  a  state  to 
be  brought  in  the  inferior  courts  of  the  United  States.17  Where  a 
state  is  a  party,  plaintiff  or  defendant,  the  governor  represents  the 
state,  and  the  suit  may  be,  in  form,  a  suit  by  him  as  governor  in  be- 
half of  the  state  where  the  state  is  plaintiff,  and  he  must  be  sum- 
moned or  notified  as  the  officer  representing  the  state  where  the  state 
is  the  defendant.18  The  words  "in  which  a  state  shall  be  party"  are 
not  to  be  interpreted  as  conferring  original  jurisdiction  in  every  cause 
in  which  the  state  elects  to  make  itself  a  party  plaintiff  of  record 
and  seeks  not  to  protect  its  own  property,  but  only  where  it  is  sought 
to  vindicate  the  wrongs  of  some  of  its  people  or  to  enforce  its  own  laws 
or  public  policy  against  wrongdoers  generally.19  And  the  original 
jurisdiction  of  the  supreme  court  over  controversies  in  which  a  state 
is  a  party  does  not  embrace  the  determination  of  political  questions.20 
The  question  whether  a  suit  is  one  against  a  state  is  also  to  be  deter- 
mined not  by  the  fact  of  the  party  named  as  defendant  on  the  record, 
but  by  the  result  of  the  judgment  or  decree  which  may  be  entered.1 
And  where  the  name  of  a  state  is  being  used  simply  for  the  prosecu- 

14.  Pennsylvania  v.  Wheeling,  etc.,  18.  Kentucky  v.  Dennison,  24  How. 
Co.,  18  How.  460,  16  U.  S.  (L.  ed.)   66,  16  U.  S.  (L.  ed.)  717. 

449.  19.  Oklahoma  v.  Atchison,  etc,  R. 

15.  Kentucky  v.  Dennison,  24  How.  Co.,  220  U.  S.  277,  31  S.  Ct.  434,  55 
66,  16  U.  S.  (L.  ed.)  717;  Minnesota  U.  S.  (L.  ed.)  465. 

v.  Hitchcock,  185  U.  S.  373,  22  S.  Ct.  20.  Kentucky  v.  Dennison,  24  How. 

650,  46  U.  S.   (L.  ed.)   954.     As  to  66,  16  U.  S.  (L.  ed.)  717;  Wisconsin 

suits  against  public  officers,  see  Pub-  v.  Pelican  Ins.  Co.,  127  U.  S.  265,  8 

lio  Officers,  vol.  22,  p.  492.  S.  Ct  1370,  32  U.  S.   (L.  ed.)  239: 

16.  United  States  v.  Texas,  143  U.  S.  Hans  v.  Louisiana,  134  U.  S.  1,  10 
621,  12  S.  Ct.  488,  36  U.  S.  (L.  ed.)  S.  Ct.  504,  33  U.   S.    (L.  ed.)    842; 
285;  California  v.  Southern  Pac.  Co.,  Louisiana  v.  Texas,  176  U.  S.  1,  20 
157  U.  S.  229, 15  S.  Ct.  591,  39  U.  S.  S.  Ct.  251,  44  U.  S.  (L.  ed.)  347. 
(L.  ed.)  683.  1.  Minnesota  v.  Hitchcock,  185  U.  S. 

17.  Ames  v.  Kansas,  111  U.  S.  449,  373,  22  S.  Ct.  650,  46  U.  S.  (L.  ed.) 
4  S.  Ct.  437,  28  U.  S.  (L.  ed.)  482;  954;  Kansas  v.  United  States,  204  U. 
United  States  v.  Louisiana,  123  U.  S.  S.  331,  27  S.  Ct  388,  51  U.  S.  (L.  ed.) 
32,  8  S.  Ct  17,  31  U.  S.  (L.  ed.)  69.  510. 
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* 

tion  of  the  claim  of  an  individual,  original  jurisdiction  cannot  be 
maintained.2 

71.  State  against  Citizen  of  Another  State. — By  the  constitution, 
the  supreme  court  has  original  jurisdiction  of  suits  brought  by  a 
state  against  citizens  of  another  state.8  The  jurisdiction  depends  on 
the  character  of  the  parties  and  not  at  all  on  the  nature  of  the  case,4 
and  was  not  intended  to  include  a  suit  or  prosecution  by  one  state 
against  a  citizen  of  another  state  of  such  a  nature  that  it  could  not 
in  the  principles  of  public  and  international  law  be  entertained  by  the 
judiciary  of  the  other  state.5  But  since  the  judicial  power  of  the 
United  States  does  not  extend  to  a  suit  by  a  state  against  citizens  of 
the  same  state  and  citizens  of  another  state,  the  supreme  court  in 
such  case  necessarily  has  no  original  jurisdiction.  Where  citizens  of 
the  state  have  an  interest  in  the  litigation  and  are  proper  parties  to 
it,  this  constitutes  a  fatal  objection  to  the  original  jurisdiction  of  the 
supreme  court,  and  it  is  immaterial  that  they  are  not  actually  made 
parties  t<>  the  action.6  And  where  the  object  of  a  suit  by  a  state  is  to 
obtain  an  injunction  against  the  violation  of  the  state  criminal  or 
penal  laws,  the  supreme  court  cannot  take  original  cognizance,  al- 
though the  suit  is,  in  form,  of  a  civil  nature.7  Similarly  the  original 
jurisdiction  of  that  court  over  controversies  between  a  state  and  citi- 
zens of  another  state  or  of  a  foreign  country  does  not  extend  to  a  suit 
by  a  state  to  recover  penalties  for  a  breach  of  her  own  municipal 
law.8  Furthermore  the  original  jurisdiction  of  the  supreme  court 
does  not  extend  to  a  case  where  the  name  of  the  state  is  being  used 
simply  for  the  prosecution  of  the  claim  of  an  individual  or  corpo- 
ration^ 

&  Louisiana  v.  Texas,  176  U.  S.  1,  229,  15  6.  Ct.  591,  39  U.  S.  (L.  ed.) 

20  S.  Ct.  251,  44  U.  S.  (L.  ed.)  347;  683. 

Kansas  v.  United  States,  204  U.  S.  331,  5.  Wisconsin    v.    Pelican   Ins.    Co., 

27  S.  Ct  388,  51  U.  S.  (L.  ed.)  510;  127  U.  S.  265,  8  S.  Ct.  1370,  32  U.  S. 

Oklahoma  v.   Atchison,   etc.,   R.    Co.,  (L.  ed.)  239. 

220  U.  S.  "277,  31  8.  Ct.  434,  55  U.  S.  6.  California  v.  Southern  Pac.  Co.,  * 

(L.  ed.)  465.  157  U.  S.  229,  15  S.  Ct.  591,  39  U. 

Note:  Ann.  Cas.  1912C  532.  s.  (L.  ed.)  683;  Minnesota  v.  Northern 

3.  Pennsylvania  v.   Wheeling,   etc.,  Securities  Co.,  184  U.  S.  199,  22  S.  Ct. 

(L.  ed)  449;  Penn^lyama  v.  Qmcksd-       Note.  j^^  Cas>  1912C  528. 

ver  Min.  Co.,  10  Wall.  553,  19  U.  S. 

(L. 

91 

Wisconsin  ..  -  ~~w-  **. «.  vv.,  *« .    w.        , 

S.  265,  8  S.  Ct.  1370,  32  U.  S.   (L.  m«  *£*-  _  r       T      n      ™ 

^  \  239  8.  Wisconsin  v.  Pelican  Ins.  Co.,  127 

1  Cohen  v.  Virginia,  6  Wheat.  264,  U.  8.  265,  8  S.  Ct  1370,  S2  U.  S.  (L. 
5  U.   S.    (L.  ed.)    257;  Wisconsin  v.  ed.)  239. 

Pelican  Ins.  Co.,  127  U.  S.  265,  8  S.  Ct.  ».  Kansas  v.  United  States,  204  U. 
1370,  32  U.  S.  (L.  ed.)  239;  Califor-  S.  331,  27  S.  Ct.  388,  61  U.  S.  (L.  ed.) 
nia  v.  Southern  Pac.  Co.,  157  U.  S.  510. 
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72.  Suits  between  State  and  United  States* — The  supreme  court 
has  jurisdiction  of  an  original  suit  brought  by  the  United  States 
against  a  state  to  determine  the.  boundary  between  such  state  and  a 
territory.10  And  in  cases  in  which  a  suit  may  be  maintained  against 
the  United  States,  the  supreme  court  also  has  jurisdiction.11  The 
question  whether  the  United  States  is  a  party  to  a  controversy  is  not 
determined  by  the  merely  nominal  party  on  the  record  but  by  the 
question  of  the  effect  of  the  judgment  or  decree  which  can  be  en* 
tered.1* 

73.  Individuals  against  State. — The  words  in  art.  Ill,  §  2  of  the 
constitution,  "in  all  cases  .  .  .in  which  a  state  shall  be  party,  the 
supreme  court  shall  have  original  jurisdiction,"  necessarily  refer  in 
view  of  the  eleventh  amendment  to  all  cases  mentioned  in  the  preced- 
ing paragraph  in  that  section  in  which  a  state  may  sue  or  be  sued  im- 
mediately. They  do  not  refer  to  suits  brought  against  a  state  by  its  own 
citizens  or  by  citizens  of  other  states,  or  by  citizens  or  subjects  of  for- 
eign states,  even  where  such  suits  arise  under  the  constitution,  laws, 
and  treaties  of  the  United  States,  because  the  judicial  power  of  the 
United  States  does  not  extend  to  suits  of  individuals  against  states.18 
The  eleventh  amendment  which  restrains  the  jurisdiction  granted 
by  the  constitution  over  suits  against  states  is,  however,  limited  to 
those  suits  in  which  the  state  is  really  and  substantially  a  party.  It 
does  not  prevent  a  suit  against  a  county  which  is  not  regarded  as 
within  the  constitutional  restriction,  since  a  county  while  territorial- 
ly a  part  of  the  state  yet  is  politically  a  corporation  created  by  and 
with  such  powers  as  are  given  to  it  by  the  state.14  It  is  also  a  settled 
doctrine  of  court  that  a  suit  against  individuals,  for  the  purpose  of 
preventing  them,  as  officers  of  a  state,  from  enforcing  an  unconstitu- 
tional enactment  to  the  injury  of  the  rights  of  the  plaintiff,  is  not  a 
suit  against  the  state  within  the  meaning  of  that  amendment.1*  And 

10.  United  States  v.  Texas,  143  U.    (L.  ed.)   644;  Ex  parte  Madrazzo,  7 
•   S.  621, 12  S.  Ct.  488,  36  U.  S.  (L.  ed.)    Pet.  027,  8  U.  S.  ^L.  ed.)  608;  Hans 

285.  v.  Louisiana,  134  U.  S.  1,  10  S.  Ct. 

11.  Minnesota  v.  Hitchcock,  185  U.  504,  33  U.  S.  (L.  ed.)  842;  Chandler  v. 
S.  373,  22  S.  Ct.  650,  46  U.  S.  (L.  ed.)  Dix,  194  U.  S.  590,  24  S.  Ct.  766,  48 
954:  Oregon  v.  Hitchcock,  202  U.  S.  U.  S.  (L.  ed.)  1128  and  note;  Lank- 
60,  26  S.  Ct.  568,  50  U.  S.  (L.  ed.)  935;  ford  v.  Platte  Iron  Works,  235  U.  S. 
Kansas  v.  United  States,  204  U.  S.  331,  461,  35  S.  Ct.  173,  59  U.  S.  (L.  ed.) 
27  S.  Ct.  388,  51  U.  S.  (L.  ed.)  510.  316;  American  Water  Softener  Co.  v. 

12.  Minnesota  v.  Hitchcock,  185  U.  Lankford,  235  U.  S.  .496,  35  S.  Ct. 
S.  373,  22  S.  Ct.  650,  46  U.  S.  (L.  ed.)  184,  59  U.  S.  (L.  ed.)  329.  As  to  ao- 
954:  Kansas  v.  United  States,  204  U.  tions  against  a  state  and  the  immunity 
S.  331,  27  S.  Ct.  388,  51  U.  S.  (L.  ed.)  of  a  state  from  suit,  see  States,  vol. 
510.             *  25,  p.  412  et  seq. 

13.  United  States  v.  Texas,  143  U.  14.  Lincoln  Countv  v.  Luning,  133 
S.  621, 12  S.  Ct.  488,  36  U.  S.  (L.  ed.)  U.  S.  529,  10  S.  Ct.  363,  33  U.  S.  (L, 
285.    To  the  same  effect  see  Hollinga-  ed.)  766. 

worth  v.  Virginia,  3  Dall.  378,  1  U.  S.       15.  Prout  v.  Starr,  188  U.  S.  637, 
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an  action  brought  against  individuals  to  recover  the  possession  of 
land  of  which  they  have  actual  possession  and  control  is  not  to  be 
deemed  an  action  against  the  state,  within  the  meaning  of  that  amend- 
ment, simply  because  those  individuals  claim  to  be  in  rightful  posses- 
sion as  officers  or  agents  of  the  state,  and  assert  title  and  right  of 
possession  in  the  state.1* 

74.  State  against  State.-— The  supreme  court  has  original  juris- 
diction in  suits  between  states  without  any  further  act  of  Congress  reg- 
ulating the  mode  and  form  in  which  it  may  be  exercised.1'  Although 
it  has  been  said  that  in  view  of  the  nature  of  the  jurisdiction  the 
cases  are  few  in  which  it  has  been  exercised,18  yet  it  is  impossible  to 
anticipate  by  definition  what  controversies  may  be  thus  determined.19 
Probably  the  most  frequent  are  suits  by  one  state  against  another  in 
which  questions  as  to  boundary  are  involved,80  which  jurisdiction  is 
not  defeated,  because  in  deciding  that  question  it  becomes  necessary 
to  examine  into  and  construe  compacts  or  agreements  between  those 
states,  or  because  the  decree  which  the  court  may  render  affects  the 
territorial  limits  of  the  political  jurisdiction  and  sovereignty  of  the 
states  which  are  parties  to  the  proceeding.1  This  jurisdiction  has 
also  be&n  exercised  in  cases  of  a  controversy  involving  rights  to  the 
flowage  or  appropriation  of  the  waters  of  a  river,*  and  the  creation 
of  a  nuisance  therein  as  by  pollution  or  otherwise.*  And  a  state 
which  is  the  absolute  owner  of  defaulted  bonds  issued  by  another  state 
may  maintain  an  action  thereon  in  the'  supreme  court  against  the 

23  S.  Ct.  398,  47  U.  S.  (L.  ed.)  584;  can  Ins.  Co.,  127  U.  S.  265,  8  S.  Ct. 

Truax  v.  Raich,  239  U.  6.  33,  36  S.  Ct.  1370,  32  U.  8.  (L.  ed.)  239;  Hans  v< 

7,  60  U.  S.   (L.  ed.)  131,  Ann.  Caa.  Louisiana,  J.34  U.  S.  1,  10  S.  Cl;.  504, 

1917B  283,  L.R.A.1916D  545.  33  U.  S.  (L.  ed.)  842;  Indiana  v.  Ken- 

16.  Tindal  v.  Wesley,  167  U.  S.  204,  tucky,  136  U.  S.  479,  10  S.  Ct.  1051, 
17  S.  Ct.  770,  42  U.  S.  (L.  ed.)  137.  34  U.  S.   (L.  ed.)   329;  Nebraska  v. 

17.  Kentucky  v.  Dennison,  24  How*  Iowa,  148  U.  S.  859,  12  S.  Ct.  396,  36 
66,  16  XL  S.  (L.  ed.)  717.  U.  S.  (L.  ed.)  186;  United  States  v. 

18.  Louisiana  v.  Texas,  176  U.  S.  Texas,  143  U.  S.  621, 12  S.  Ct.  488,  36 
1,  20  S.  Ct.  251,44  U.  S.  (L.  ed.)  347.  U.  S.  (L.  ed.)  285;  Kansas  v.  Colo- 

19.  Kansas  v.  Colorado,  185  U.  S.  rado,  185  U.  S.  125,  22  S.  Ct.  552,  46 
125,  22  8.  Ct.  552,  46  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  838;  Louisiana  v.  Miss- 
838.  issippi,  202  U.  &  1,  26  S.  Ct.  408,  50 

20.  New  Jersey  v.  New  Yolk,  5  Pet  U.  S.  (L.  ed.)  913. 

284,  8  U.  S.  (L.  ed.)  127;  Rhode  Is-       Note:  Ann.  Cas.  1912C  529. 
land  v.  Massachusetts,  12  Pet*  657,  9  U.       1.  Virginia    v»    West   Virginia,    11 
S.    (L.  ed.)   1233;  Missouri  v.  Iowa,  Wall.  39,  20  U.  S.  (L.  ed.)  67. 
7  How.  660,  12  U.  S.  (L.  ed.)  861;     .  2.  Kansas  v.   Colorado,   185  U.  S. 
Florida  v.  Georgia,  17  How.  478,  15  125,  206  U.-S.  46,  22  S.  Ct.  552,  27 
U.    S.     (L.    ed.)    181;    Alabama"  v.  S.  Ct.  655,  46  U.  S.  (L.  ed.)  838.  51 
Georgia,  23  How.  505,  16  U.  S.  (1*  U.  S.  (L.  ed.)  956. 
ed.)  556;  Virginia  v.  West  Virginia,  11      3.  Missouri  v.  Illinois,  180  U.  S.  208, 
Wall.  89,  20  U.  8..  (L.  ed.)  67;  MIs^  21  S.  Ct.  331,  45  U.  S.  (L.  ed.)    197. 
souri  v.  Kentucky,  11  Wall.  395,  20  See  South  Carolina  *.  Georgia,  9$  U. 
U.  S.  (L.  ed.)  116;  Wisconsin  v.  Peli-  S.  4,  23  U.  S.  (L.  ed.)  782. 
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state  which  issued  them,  to  compel  their  payment  and  a  gubjectioo 
of  the  mortgaged  property  to  the  satisfaction  of  the  debt.4  Similarly 
the  original,  jurisdiction  of  the  supreme  court  was  held  to  extend  to  a 
suit  by  the  commonwealth  of  Virginia  against  the  state  of  West  Vir« 
ginia  to  determine  the  amount  due  to  the  former  by  the  latter  as  the 
equitable  proportion  of  the  public  debt  of  the  original  state  of  Vir- 
ginia which  was  assumed  by  West  Virginia  at  the  time  of  its  creation 
as  a  state.6  But  jurisdiction  has  been  declined  of  suits  between  states 
to  compel  the  performance  of  obligations  which,  if  the  states  had 
been  independent  nations,  could  not  have  been  enforced  judicially, 
but  only  through  the  political  departments  of  their  governments.6 
Nor  does  a  mere  maladministration  of  the  laws  of  a  state,  to  the  in- 
jury of  the  citizens  of  another  state,  constitute  a  controversy  between 
states,  which  is  justiciable  in  the  supreme  court  of  the  United  States.7 
The  original  jurisdiction  conferred  on  the  supreme  court  by  the  con- 
stitution over  controversies  between  states  includes  the  power  to  en- 
force its  judgment  by  appropriate  remedial  processes,  operating  where 
necessary  on  the  governmental  powers  and  agencies  of  a  state.6 

75.  Cases  Affecting  Ambassadors,  Other  Public  Ministers  and 
Consuls. — The  constitution  provides  that  the  judicial  power  of  the 
United  States  shall  extend  to  "all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls"  (art.  Ill,  §  2),  and  by  the  Judicial 
Code  exclusive  jurisdiction  is  conferred  on  the  supreme  court  "of  suits 
or  proceedings  against  ambassadors  or  other  public  ministers  or  their 
domestics  or  domestic  servants,  as  a  court  of  law  can  have  consistent- 
ly with  the  law  of  nations ;  and  .original  but  not  exclusive  jurisdiction 
of  all  suits  brought  by  ambassadors  or  other  public  ministers  or  in 
which  a  consul  or  vice  consul  is  a  party"  (Judicial  Code,  §  233; 
5  Fed.  S^.  Ann.  2d  ed.  708).  The  constitutional  grant  of  orig- 
inal jurisdiction  to  the  supreme  court  of  all  cases  affecting  consuls 
does  not  prevent  Congress  from  conferring,  original  jurisdiction,  in 
such  cases,  also  on  the  subordinate  courts  of  the  Union.9 

4.  South  Dakota  v.  North  Carolina,  9.  United  States  v.  Ravara,  2  Dall. 
192  U.  S.  286,  24  S.  Ct.  269,  48  U.  S.  297, 1  U.  S.  (L.  ed.)  388;  Bors  v.  Pres- 
(L.  ed.)  448.  ton,  111  U.  JS.  252,  4  S.  Ct  407,  28  U. 

5.  Virginia  v.  West  Virginia,  206  U.  S.  (L.  ed.)  419.  See  also  Davis  v. 
S.  290,  27  S.  Ct  732,  51  U.  S.  (h.  ed.)  Packard,  7  Pet  276,  8  U.  S.  (L.  ed.) 
1068.  684. 

6.  Wisconsin  v.  Pelican  Ins.  Co.,  127  Note :  45   L.R.A.  581. 

U.  S.  265,  8  S.  Ct.  1370,  32  U.  S.  (L.  As  to  the  doctrine  of  the  immunity 
ed.)  239.  of   ambassadors   and    ministers   from 

7.  Louisiana  v.  Texas,  176  U.  S.  1,  local  jurisdiction,  dee  Diplomatic  and 
20  S.  Ct  251,  44  U.  S.  (L.  ed.)  347.        Consular  .Officers,  vol.  9,  p.  160; 

8.  Virginia  v.  West  Virginia,  246.  International  Law,  voL  15,  pp. 
U.  S.  565,  38  S.  Ct  400,  62  U.  S.  (L.  163-165. 

ed.)  883. 
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IX.  Supreme  Court;  Appellate  Jurisdiction 

Appeals  frovi  State  Courts 

76.  In  General. — The  constitution,  after  defining  the  original  ju- 
risdiction of  the  supreme  court,10  provides  (art  III,  §  2,  clause  2) 
that  "in  all  the  other  cases  before  mentioned  [i.  e.,  the  cases  to  which 
the  judicial  power  of  the  United  States  extends]  the  supreme  court 
shall  have  appellate  jurisdiction  .  .  .  with  such  exceptions  and 
under  such  regulations  as  the  Congress  shall  make ;  "  and  under  this 
clause  Congress  has  power  to  provide  for  the  review  of  the  decisions 
of  the  state  courts.11  The  power  so  given  has  been  exercised  by  sec- 
tion 237  of  the  Judicial  Code  (5  Fed.  Si  Ann.,  2d  e&,  723)  which 
provides  that  the  final  judgment  or  decree  in  any  suit  in  the  highest- 
court  of  a  state  in  wBich  a  decision  in  the  suit  could  be  had  may  be 
reviewed  on  a  writ  of  error  (1)  where  the  validity  of  a  treaty  or  stat- 
ute of,  or  an  authority  exercised  under,  the  United  States,  is  drawn 
in  question,  and  the  decision  is  against  its  validity,  (2)  where  the 
validity  of  a  statute  of,  or  an  authority  exercised  under,  any  state,  on 
the  ground  of  its  being  repugnant  to  the  constitution,  treaties,  or  laws 
of  the  United  States,  is  drawn  in  question,  and  the  decision  is  in  favor 
of  its  validity,  and  (3)  where  is  drawn  in  question  the  construction 
of  any  clause  of  the  constitution,  or  of  a  treaty,  or  statute  of,  or  com- 
mission held  under,  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege,  or  exemption  thereunder  specially  set  up  or 
claimed  by  either  party.  This  section  also  provides  a  review  on  cer- 
tiorari in  any  case  in  which  such  decision  is  in  favor  of  the  validity 
of  a  treaty,  etc.,  of  the  United  States,  or  against  the  validity  of  a  state 
statute,  etc.,  or  in  favor  of  a  title,  right,  etc.,  claimed  under  the  con- 
stitution, etc.,  of  the  United  States.  In  order  to  warrant  the  exercise 
of  this  jurisdiction  the  case  must  fall  within  one  of  the  three  cate- 
gories mentioned.1*  Consent  of  the  parties  is  not  of  itself  sufficient.1* 
And  the  court  does  not  possess  the  jurisdiction  of  a  general  reviewing 
court  in  error,  but  is  limited  to  a.  consideration  of  the  specific  instan- 
ces of  denials  of  federal  rights.14  Furthermore  in  the  exercise  of  this 
appellate  jurisdiction  the  court  is  not  at  liberty  to  resort  to  forced 
inferences  and  conjectural  reasonings,  or  possible  or  even  probable 

10.  See  supra,  par.  69  et  seq.  14  Wall.  12,  20  U.  S.   (L.  ed.)  827; 

11.  Cohens  v.   Virginia,   6  Wheat.  Home  Ins.  Co.  v.  Augusta,  93  U.  S. 
416,  5  U.  S.  (L.  ed.)  257.     See  also  116,  23  U.  S.  (L.  ed.)  825. 
Waters-Pierce  Oil  Co.  v.  Texas,  212       13.  Mills  v.  Brown,  16  Pet.  625,  10 
U.  S.  86,  29  S.  Ct.  220,  53  U.  S.  (L.  U.  S.  (L.  ed.)  1055. 

ed.)  417;  Seaboard  Air  Line  Ry.  v.  Du-  14.  Pollard  v.  Kibbe,  14  Pet  353, 
valL  225  U.  S.  477,  32  S.  Ct.  790,  56  10  U.  S.  (L.  ed.)  490;  Waters-Pierce 
V.  S.  (L.  ed.)  1171.  Oil  Co.  v.  Texas,  212  U.  S.  86,  29  S. 

12.  Mills  v.  Brown,  16  Pet.  525,  10   Ct.  220,  53  U.  S.  (L.  ed.)  417, 
U.  8.  (L.  ed.)  1055;  Sevier  v.  Haskell, 
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suppositions  of  the  points  raised  and  actually  decided  by  the  state 
courts,15  and  cannot  base  its  jurisdiction  on  the  supposed  denial  of 
a  federal  right  which  was  not  urged  in  the  trial  court  or  called  to  the 
attention  of  or  decided  by  the  state  appellate  court.16  It  is  no  objec- 
tion to  the  allowance  of  a  writ  of  error  that  the  judgment  to  be  re- 
viewed was  rendered  in  a  criminal  case.17  And  a  decision  of  the 
federal  question  in  terms  is  not  essential.  If  a  decision  of  such  ques- 
tion was  necessarily  involved  in  the  judgment  rendered,  it  is  not  a 
matter  of  importance  that  the  state  court  avoided  all  reference  to  the 
,  question.18  The  object  of  the  constitutional  provisions  and  of  acts  of 
Congress  in  limiting  and  regulating  this  jurisdiction  is  to  preserve 
uniformity  in  the  construction  in  the  constitution,  laws  and  treaties 
of  the  United  States.19  And  the  decisions  of  the  supreme  court  in 
the  exercise  of  their  revisory  power  are  final  and  obligatory  on  all 
other  judicial  tribunals,  state  as  well  as  federal.20 

77.  "Final  Judgment  or  Decree  in  Any  Suit." — The  judgment  or 
decree  must  be  a  final  one  in  order  to  confer  jurisdiction  on  the  su- 
preme court  to  review  it.1  The  words  "final  judgment"  as  used  in  this 
connection  have  been  defined  as  applying  to  all  judgments  and  de- 
crees which  determine  the  particular  cause,8  that  is,  such  as  terminate 
the  litigation  between  the  parties  on  the  merits  of  the  case,  so  that, 
in  case  of  affirmance  in  the  federal  court,  the  court  below  would  have 
nothing  to  do  but  to  execute  the  judgment  or  decree  it  had  already 
rendered.*  On  the  question  of  finality  the  rule  is  that  the  form  of 
the  judgment  is  controlling  and  the  supreme  court  cannot  for  the 
purpose  of  determining  whether  its  reviewing  power  exists  be  called 
on  to  disregard  the  form  of  the  judgment  in  order  to  ascertain  whether 

15.  Ocean  Ins.  Co.  v.  Polleys,  13  49  U.  S.  (L.  ed.)  1001  and  note;  Mis^ 
Pet.  157,  10  U.  S.  (L.  ed.)  105.  souri,  etc.,  R.  Co.  v.  Olathe,  222  U.  S. 

16.  Cincinnati,  etc.,  R.  Co.  v.  Siade,  185,  32  S.  Ct.  46,  66  U.  S.  (L.  ed.) 
216  U.  S.  78,  30  S.  Ct.  230,  54  U.  S.  155;  Louisiana  Nav.  Co.  v.  Oyster 
(L.  ed.)  390.  Commission,  226  U.  S.  99,  33  S.  Ct.  78, 

17.  Twitchell  v.  Pennsylvania,  7  57  U.  S.  (L.  ed.)  138;  Bruce  v.  Tobin, 
Wall.  321, 19  U.  S.  (L.  ed.)  223.  245  U.  S.  18,  38  S.  Ct  7,  62  U.  S.  (L. 

18.  Note:  63  L.R.A.  42.  ed.)  123. 

19.  Davis  v.  Packard,  8  Pet.  312,  8  Noteg:  62  L.R.A.  515;  49  U.  S.  (L. 
U.  S.  (L.  ed.)  957;  Walker  v.  Tailor,  ^  .  1001                         '                  v 

5  How.  64,  12  U.  S.  (L.  ed.)  52;  Mis-        ' 


Sl.(Minti  B^nk  v.  United  States,  5  "ft  »  8.  Ct.  1023,  41  U.  S.  (L.  ed.) 

How.   213,   12   U.   S.    (L.   ed.)    121;  13*;         ^  „  „    /T 

Kimball  v.  Evans,  ,93  U.  S.  320,  23  U.  Note-  49  u-  s-  (L-  ed-)  1001- 

S.  (L.  ed.)  920;  Haseltine  v.  Central  3-  St.  Clair  County  v.  Livingston,  18 

Nat.  Bank,  183  U.  S.  130,  22  S.  Ct.  49,  Wall.  628,  21  U.  S.  (L.  ed.)  813. 

46  U.   S.   (L.  ed.)   117;   Schlosser  v.  Notes:  62  L.R.A.  516;  49  U.  S.  (L. 

Hemphill,  198  U.  S.  173,  25  S.  Ct.  654r  ed.)  100L 

68 


27  R.  C.  JL  UNITED  STATES  COURTS  §  77 

a  judgment  which  is  in  form  not  final  might,  by  applying  the  state 
law,  be  treated  as  final  in  character.4  It  has,  therefore,  been  uniform- 
ly held  that  a  judgment  of  a  state  court  which  reverses  a  judgment  of 
an  inferior  court,  and  remands  the  cause  for  further  proceedings,  is 
not  a  final  judgment  which  can  be  thus  reviewed.*  Where  the  state 
court  of  appeals  has  affirmed  the  order  of  a  lower  court  and  remanded 
the  case,  there  is  no  final  decree.*  And  a  judgment  of  the  highest 
court  of  a  state,  affirming,  without  directing  a  dismissal,  the  judg- 
ment of  the  court  below,  which  had  sustained  a  demurrer  to  the  peti- 
tion in  a  civil  suit  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  but  had  not  dismissed  the. suit,  lacks 
the  finality  requisite  to  'sustain  a  writ  Of  error  from  the  supreme 
court.3  Likewise  a  so  called. order  made  on  a  return  to  a  writ  of 
habeas  corpus  granted  by  a  judge  and  returnable  before  him  does 
not  constitute  a  final  judgment  or  decree  of  a  state  court  which  may 
be  thus  reviewed  on  writ  of  error.8  Where  the  highest  court  of  a  state 
affirmed  the  judgment  of  the  court  below,  in  consequence  of  an  equal 
division  between  the  judges  thereof,  such  judgment  of  affirmance  is 
considered,  when  the  case  is  brought  to  the  supreme  court,  as  an  affirm- 

4.  Louisiana  Nav.  Co.  v.  Oyster  Western  Tel.  Co.  v.  Burnham,  162  U. 
Commission,  226  U.  S.  99,  33  S.  Ct.  S.  339,  16  S.  Ct.  850,  40  U.  S.  (L.  ed.) 
78,  57  U.  8.  (L.  ed.)  138.  991;  Clark  v.  Kansas  City,  172  U.  S. 

5.  Houston  v.  Moore,  3  Wheat.  433,  334,  19  S.  Ct.  207,  43  U.  &  (L.  ed.) 
4  U.  S.  (L.  ed.)  428;  Winn  v.  Jack-  467;  Cincinnati  St.  E.  Co.  v.  Snell,  179 
son,  12  Wheat.  135,  6  U.  S.  (L.  ed.)  U.  S.  395,  21  S.  Ct.  205,  45  U.  S.  (L- 
577 ;  Pepper  v.  Dunlap,  5  How.  51,  12  ed.)  888;  Rice  v.  Sanger,  144  U.  S.  197, 
U.  S.  (L.  ed.)  46;  Verden  v.  Coleman,  Bank,  183  U.  S.  130,  22  S.  CL  49,  46 
18  How.  86,  15  U.  S.  (L.  ed.)  272;  U.  S.  (L.  ed.)  117;  Schlosser  v.. Hemp- 
Tracy  v.  Holcombe,  24  How.  426,  16  hill,  198  U.  S.  173,  25  S.  Ct.  654,  49  U. 
U.  S.   (L.  ed.)   742;  Rankin  v.  Ten-  S.  (L.  ed.)  1000  and  note. 

nessee,  11  Wall.  380,  20  U.  S.  (L.  ed.)  Notes:  62  L.R.A.  516;  49  U.  S.  (L. 

175;  Moore  v.  Robbins,  18  Wall.  588,  ed.)  1001. 

21  U.  S.  (L.  ed.)  758;  St.  Clair  County  6.  Gibbons  v.  Ogden,  6  Wheat.  448, 

v.  Livingston,  18  Wall.  628,  21  U.  S.  5  u.  S.  (L.ed.)  302 ;  Reddall  v.  Bryan, 

(L  ed.)  813;  Parcels  v.  Johnson,  20  24  How.  420,  16  U.  S.  (L.  ed.)  740; 


liifei^^^T'STSiSiA  ▼•  Ki«ho«,  160  U.  S.  374,  16  S.  Ct 

S.  514,  24  U.  S.  (Li.  ed.)  281;  Bostwick  n  TT  L    n      .  .  ,AS^ 

v.  Bxinkerhoff,  106  U.  S.  3, 1  S.  Ct.  15,  31£  40  U. .  B.  (L.  ed.)  4t*. 

27  U.  S.  (L  ed.)  73;  Johnson  v.  Keith,  Note:  49  U.  S.  (L.  ed  )  1001. 

117  U.  S.  199,  6  S.  Ct  669, 29  U.  S.  (L.  7.  Missouri,  etc.,  R.  Co.  v.  Olathe,            , 

ed.)  888;  Rice  v.  Sanger,  144  U.  S.  197,  222  U.  S.  185,  32  S.  Ct.  46,  56  U.  S.      .    / 

12  S.  Ct.  664,  36  TJ.  S.  (L.  ed.)  403;  (L.  ed.)  155. 

Brown  v.  Baxter,  146  U.  S.  619.  13  S.  8.  Clarke  v.  McDade,  165  U.  S.  168, 

Ct.  260,  36  U.  S.  (L.  ed.)  1106;  Great  17  S.  Ct.  284,  41  U.  S.  (L.  ed.)  673. 
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ance  of  the  rulings  of  the  court  below.9  The  term  "suit"  is  a  very 
comprehensive  one,  and  applies  to  any  proceeding  in  a  court  of  jus- 
tice in  which  an  individual  pursues  that  remedy  which  the  law  affords 
him.10 

78.  "Highest  Court  of  a  State." — A  writ  of  error  from  the  supreme 
court  to  review  a  judgment  or  decree  of  a  state  court  cannot  be  main- 
tained where  that  court  is  not  the  highest  court  of  the  state  in  which 
a  decision  in  the  suit  could  be  had,11  which,  however,  need  not  neces- 
sarily be  the  highest  appellate  court,  but  where  the  judgment  of  a 
lower  court  of  a  state  is  final  arid  without  appeal,  that  court  is  the 
highest  court  in  which  the  decision  could  be  made.12  So  if  a  cause 
cannot  be  taken  to  the  highest  court  of  a  state,  except  by  leave  of  the 
court  or  a  judge  thereof,  a  refusal  to  grant  the  leave  makes  the  judg- 
ment such  a  final  judgment  as  may  be  reviewed  by  the  supreme 
court.18  But  it  must  affirmatively  appear  from  the  record  that  a  deci- 
sion could  not  have  been  had  in  the  highest  court  of  the  state,  or  a 
writ  of  error  to  an  inferior  state  court  cannot  be  sustained.14  And 
there  has  been  no  decision  in  the  highest  court  of  the  state  in  which 
a  decision  in  the  suit  could  be  had,  where  that  court  has  dismissed  an 
appeal  in  the  suit  because  of  a  defect  in  the  parties  to  such  appeal.15 

79.  "Validity  of  a  Treaty  or  Statute  of,  or  an  Authority  Exercised 
under,  the  United  States." — The  phrase  "validity  of  a  statute"  refers 

9.  Lessiuer  v.  Price,  12  How.  59,  13  960;  Bacon  v.  Texas,  163  U.  S.  207, 16 
U.  S.  (L.  ed.)  893.  S.  Ct.  1023,  41  U.  S.   (L.  ed.)   132; 

10.  Weston    v.    Charleston,   2    Pet.   Tinsley  v.  Anderson,  171  U.  S.  101,  18 
449,  7  U.  S.  (L.  ed.)  481.  S.  Ct.  805,  43  U.  S.  (L.  ed.)  91;  Mis- 
Note  :  62  L.R. A.  519.                             souri,  etc.,  R.  Co.  v.  Elliott,  184  U.  b. 

11.  Atherton  v.  Fowler,  91  U.  S.  143,  530,  22  S.  Ct.  446,  46  U.  S.  (I*  ed.) 
23  U.  S.  (L.  ed.)  265;  Fisher  v.  Per-  673;  Kentucky  v.  Powers,  201  U.  S.  1, 
kins,  122  U.  S.  522,  7  S.  Ct.  1227,  30  U.  26  S.  Ct.  387,  50  U.  S.  (L.  ed.)  633, 
S.  (L.  ed.)  1192;  Mullen  v.  Western  5  Ann.  Cas.  692;  Western  Union  Tel. 
Union  Beef  Co.,  173  U.  S.  116,  19  S.  Co.  v.  Hughes,  203  U.  S.  505,  27  S. 
Ct.  404,  43  U.  S.  (L.  ed.)*  635;  New-  Ct  162j  51  u.  S.  (L.  ed.)  294;  Sul- 
man  v.  Gates,  204  U  S.  89,  27  S.  Ct  iivan  v.  Texas,  207  U.  S.  416,  28  S.  Ct. 
220,  51  U.  S.  (L.  ed.)  385;  Norfolk,  215  52  v  s  (L-  e<L)  274;  Western 
etc.,  Turnpike,  Co.  v.  Virginia,  225  U.  Union  Tel  Co  v  Crow  220  U  S  364 

ter  Works,  237  U.  S.  413,  35  S.  Ct.  ^\^^^%£  JET* 

625,  59  U.  S.  (L.  ed.)  1027.  *?5  V:  *\™5  32  S'  Ct  828'  56  U'  S' 

Notes:  62  L.R.A,  518;  56  U.  S.  (L.   <L'  «*•>  }™f-     .    „_ 
^  j  1q82#  Note :  62  L.R. A.  518. 

12.  Kanouse   v.    Martin,    15    How.  13-  Gregory  v.  McVeigh,  23  Wall. 
198, 14  U.  S.  (L.  ed.)  660;  Downham  v.  294,  23  U.  S.  (L.  ed.)  156. 
Alexandria,  9  Wall.  659,  19  U.  S.  (L.  14.  Mullen  v.  Western  Union  Beef 
ed.)  807;  Bergemann  v.  Backer,  157  U.  Co.,  173  U.  S.  116,  19  S.  Ct.  404,  43 
S.  655, 15  S.  Ct.  727,  39  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  635. 

845 ;  Stanley  v.  Schwalby,  162  U.  S.  15.  Newman  v.  Gates,  204  U.  S.  89, 
255,  16  S.  Ct.  754,  40  U.  S.  (L.  ed.)    27  S.  Ct.  220,  51  U.  S.  (L.  ed.)  385. 
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to  the  power  of  Congress  to  pass  the  particular  statute  and  not  to  mere 
judicial  construction  as  distinguished  from  a  denial  of  the  legislative 
power.16  The  validity  of  a  statute  ia  drawn  in  question  whenever  the 
power  to  enact  it  as  it  is  by  its  terms,  or  as  it  is  made  to  read  by  con- 
struction, is  fairly  open  to  denial  and  is  denied.17  So  if  the  validity 
or  construction  of  a  treaty  is  drawn  in  question,  and  the  decision  is 
against  its  validity,  or  against  a  title  specially  set  up  under  the  treaty, 
the  supreme  court  has  jurisdiction  to  ascertain  that  title  and  deter- 
mine its  legal  validity,  and  is  not  confined  to  the  abstract  construc- 
tion of  the  treaty  itself.18  But  it  is  not  sufficient  to  give  jurisdiction 
in  the  case  of  a  writ  of  error  to  a  state  court  that  the  question  as  to 
the  construction  of  an  act  of  Congress  might  have  been  raised  and 
might  have  been  decided,  and  was  involved  in  the  case.  It  must  ap- 
pear either  in  direct  terms,  or  by  necessary  intendment,  that  it  was 
in  fact  brought  to  the  notice  of  the  court,  and  was  decided  by  it,19 
and  that  the  decision  was  against  the  right  claimed.20  The  validity 
of  an  authority  is  drawn  in  question  when  the  existence,  or  constitu- 
tionality,  or  legality  of  such  authority  is  denied,  and  the  denial  forms 
the  subject  of  direct  inquiry.1  But  the  validity  of  an  authority  exer- 
cised under  the  United  States  is  not  drawji  in  question,  so  as  to  give 
the  supreme  court  jurisdiction  of  the  case,  every  time  an  act  done  by 
such  authority  is  disputed.2 

m 

16.  Baltimore,  etc.,  R.  Co.  v.  Hop-  ed.)  506;  Ryan  v.  Thomas,  4  Wall.  603, 
kins,  130  U.  S.  210,  9  S.  Ct.  503,  32  18  U.  S.  (L.  ed.)  460;  Baltimore,  etc., 
U.  S.  (L.  ed.)  908.  R.  Co.  v.  Hopkins,  130  U.  S.  210,  9  S. 

17.  Miller  v.  Cornwall  R.  Co.,  168  U.  Ct.  503,  32  U.  S.  (L.  ed.)  908;  Ab^ 
S.  131,  18  S.  Ct.  34,  42  U.  S.  (L.  ed.)  bott  v.  Tacoma  Bank  of  Commerce,  175 
409.  U.  S.  409,  20  S.  Ct.  153,  44  U.  S.  (L. 

18.  Martin  v.  Hunter,  1  Wheat.  304,  ed.)  217;  Baker  v.  Baldwin,  187  U.  S. 
4  U.  S.  (L.  ed.)  97.  61,  23  S.  Ct.  19,  47  U.  S.  (L.  ed.)  75. 

19.  Crdwell  v.  Randell,  10  Pet.  368,  1.  United  States  v.  Lynch,  137  U. 
9  U.  S.  (L.  ed.)  458;  Coons  v.  Gall-  S.  280, 11  S.  Ct.  114,  34  U.  S.  (L.  ed.) 
aher,  15  Pet.  18, 10  U.  S.  (L.  ed.)  645;  700. 

Mills  v.  Brown,  16  Pet.  525,  10  U.  S.       2.  United  States  v.  Lynch,  137  U.  S. 

(L.  ed.)  1055.  280,  11  S.  Ct.  114,  34  U.  S.  (L.  ed.) 

20.  Gordan  v.  Caldcleugh,  3  Craneh  700;  Cook  County  v.  Calumet,  etc., 
268,  2  U.  S.  (L.  ed.)  436;  M'Clung  v.  Canal,  etc.,  Co.,  138  U.  S.  635,  11  S. 
Sillman,  6  Wheat.  598,  5  U.  S.  (L.  ed.)  Ct.  435,  34  U.  S.  (L.  ed.)  1110;  Perry 
340;  Willing  v.  Norris,  12  Wheal,  v.  Kins  County,  141  U.  S.  668,  12  S. 
117.  6  U.  S.  (L.  ed.)  571;  Montgomery  Ct.  130,  35  U/S.  (L.  ed.)  895;  Bush- 
v.  Hernandez,  12  Wheat.  129,  6  U.  S.  nell  v.  Crooke  Min.,  etc.,  Co.,  148  U. 

(U  ed-)  575;  Menard  r.  Aspasia,  5  Pet.  S.  682, 13  S.  Ct.  771,  37  U.  S.  (L.  ed.) 
505,  8  U.  S.  (L.  ed.)  207;  Fulton  v.  610;  Columbia  Water-Power  Co.  v. 
M'Affee,  16  Pet.  149,  10  U.  S.  (L.  ed.)  Columbia  Electric  St.  R.,  etc.,  Co.,  172 
918;  Strader  v.  Baldwin,  9  How.  261,  U.  S.  475,  19  S.  Ct.  247,  43  U.  S.  (L. 
13  U.  S.  (L.  ed.)  130;  Williams  v.  ed.)  521;  Telluride  Power  Transmis- 
Oliver,  12  How.  Ill,  13  U.  S.  (L.  ed.)  sion  Co.  v.  Rio  Grande  Western  R.  Co., 
915;  Poydras  r.  Louisiana,  18  How.  175  U.  S.  639,  20  S.  Ct.  245,  44  U.  S. 
19S.  15  U.  S.  (L.  ed.)  350;  Maxwell  v.  (L.  ed.)  306;  Blackburn  v.  Portland 
Kewbold,  18  How.  511,  15  U.  S.  (L.   Gold  Min.  Co.,  175  U.  S.  571,  20  S.  Ct. 
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80.  "Validity  of  a  Statute  of,  or  an  Authority  Exercised  .under, 
Any  State." — Where  the  validity  of  a  statute  is  drawn  in  question  on 
the  ground  of  its  being  repugnant  to  the  constitution,  treaties  or  laws 
of  the  United  States  and  the  decision  is  in  favor  of  its  validity,  it  may 
be  re-examined  and  reversed  or  affirmed  in  the  supreme  court  on  a 
writ  of  error.8  In  order  to  sustain  jurisdiction  to  review  in  this  class 
of  cases  not  only  must  the  validity  of  the  act  have  been  drawn  in  ques- 
tion on  one  of  the  grounds  specified,4  but  the  decision  must  have  sus- 
tained it  as  valid.6  And  the  authority  conferred  on  a  court  to  hear 
and  determine  cases  in  a  state  is  not  the  kind  of  authority  referred 
to  as  an  authority  exercised  by  any  state.6  The  statute  does  not  in- 
clude cases  in  which  the  decision  involves  only  a  matter  of  the  con- 
struction of  a  state  constitution  or  law  or  the  validity  of  a  state  law 
under  the  state  constitution,  the  decision  of  the  state  court  in  such 
matter  being  regarded  as  conclusive  on  the  federal  courts.7  If  a  fed- 
eral question  appears  in  the  record  and  was  decided,  or  such  decision 
was  necessarily  involved  in  the  case,  and  the  case  could  not  have  been 
determined  without  deciding  such  question,  the  fact  that  it  was  not 
specially  set  up  and  claimed  is  not  conclusive  against  a  review.8  And 
in  order  to  determine  whether  the  validity  of  a  statute  was  drawn  in 

222,  44  U.  S.   (L.  ed.)   276;  Florida  Bank  v.  Griffith,  14  Pet.  56,  10  U.  S. 

Cent.,  etc.,  R.  Co.  v.  Bell,  176  U.  S.  321,  (L.  ed.)  352;  Walker  v.  Taylor,  5  How. 

20  S.  Ct  399,  44  U.  8.  (L.  ed.)  486;  64,  12  U.  S.  (L.  ed.)  52;  Farney  v. 

Kenard  v.  Nebraska,  186  U.  S.  304,  22  Towle,  1  Black  350,  17  U.  S.  (L.  ed.) 

S.  Ct.  879,  46  U.  S.  (L.  ed.)  1175.  216;  Mississippi,  etc.,  R.  Co.  v.  Rock, 

Note:  63  L.R.A.  44.  4  Wall.  177,  18  U.  S.   (L.  ed.)   381; 

S.  Weston  v.  Charleston,  2  Pet.  449,  West    Tennessee    Bank    v.    Citizens' 

7  JJ.  S.  (L.  ed.)  481;  Curran  v.  Ark-  Bank,  13  Wall.  432,  20  U.  S.  (L.  ed.) 

ansas,  15  How.  304,  14  U.  S.  (L.  ed.)  514;  Kreiger  v.  Shelby  R.  Co.,  125  U. 

705;  Home  Ins.  Co.  v.  Augusta,  93  U.  S.  39,  8  S.  Ct.  752,  31  U.  S.  (L.  ed.) 

S.  116,  23  U.  S.  (L.  ed.)  825;  Western  675;  Central  Land  Co.  v.  Laidley,  159 

Turf  Ass'n  v.  Greenberg,  204  U.  S.  U.  S.  103,  16  S.  Ct.  80,  40  U.  S.  (L. 

359,  27  S.  Ct.  384,  51  U.  S.  (L.  ed.)  ed.)  91. 

520.  Note :  63  L.R.A.  45. 

Note :  62  L.R. A.  526.  6.  Bethell  v.  Demaret,  10  Wall.  537, 

4.  M'Kinney  v.  Carroll,  12  Pet.  66,  19  U.  S.  (L.  ed.)  1007. 

9  U.  S.  (L.  ed.)  1002;  Michigan  Cent.  7.  Povdras  v.   Louisiana,   18  How. 

R.  Co.  v.  Michigan  Southern  R.  Co.,  19  192,  15  U.  S.  (L.  ed.)  350;  Michigan 

How.  378,  15  U.  S.  (L.  ed.)  689;  Far-  Cent.  R.  Co.  v.  Michigan  Southern  R. 

ney  v.  Towle,  1  Black  350,  17  U.  S.  (L.  Co.,  19  How.  378,  19  U.  S.  (L.  ed.) 

ed.)  216;  Levy  v.  Superior  Ct.,  167  U.  689;  Withers  v.  Buckley,  20  How.  84, 

S.  175. 17  S.  Ct.  7<>9,  42  U.  S.  (L.  ed.)  15  U.  S.   (L.  ed.)   816.     See  Central 

126 ;  Miller  v.  Cornwall  R.  Co.,  168  U.  Land  Co.  v.  Laidley,  159  U.  S.  103,  lb 

S.  131,  18  S.  Ct.  34,  42  U.  S.  (L.  ed.)  S.  Ct.  80,  40  U.  S.  (L.  ed.)  91;  Mon- 

409 ;  Scudder  v.  Coler,  175  U.  S.  32,  tana  v.  Rice,  204  U.  S.  291,  27  S.  Ct. 

20  S.  Ct.  26,  44  U.  S.   (L.  ed.)   62;  281,51  U.  S.  (L.  ed.)  490.    See  supra, 

Harding  v.  Illinois,  196  U.  S.  78,  25  S.  par.  50  et  seq. 

Ct.  176,  49  U.  S.  (L.  ed.)  394.  8.  Passaic  River  Bridges  v.  Hoboken 

5.  M'Kinney  v.  Carroll,  12  Pet.  66,  Land,  etc..  Co.,  1  Wall.  116,  17  TT#  S. 
9  U.  S.  (L.  ed.)  1002;  Commonwealth  (L.  ed.)  571;  Mobile,  etc.,  R.  Co.  v. 
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question  it  is  proper  to  inspect  the  pleadings  in  the  cause  as  well  as 
the  judgment  of  the  court.9  This  right  to  review  and  the  limitations 
thereon  have  been  most  frequently  recognized  in  cases  involving 
questions  of  due  process  of  law,10  and  the  validity  of  statutes  on  the 
ground  of  impairing  contract  rights.11  The  supreme,  court  cannot, 
however,  review  the  judgment  of  a  state  court  solely  because  that 
judgment  impairs  or  fails  to  giye  effect  to  a  contract.  The  decision 
must  give  effect  to  some  subsequent  state  law  or  provision  of  a  state 

Tennessee,  163  U.  S.  486, 14  S.  Ct.  968,  S.    (L.    ed.)    977;    Jefferson    Branch 

38  U.  S.  (L.  ed.)  793;  Columbia  Wa-  Bank  v.  Skelly,  1  Black  436,  17  U.  S. 

ter-Power  Co.  v.  Columbia  Electric  St.  (L.  ed.)  173;  The  Binghamton  Bridge, 

R.,  etc.,  Co.,  172  U.  S.  475,  19  S.  Ct.  3  Wall.  51, 18  U.  S.  (L.  ed.)  137;  Del- 

247,  43  U.  S.  (L.  ed.)  521.  mas  v.  Merchants'  Mut.  Ins.  Co.,  14 

9.  Craig  v.  Missouri,  4  Pet.  410,  7  Wall.  661,  20  U.  S.  (L.  ed.)  757; 
U.  S.  (L.  ed.)  903.  Northwestern  University  v.  Illinois,  99 

10.  Davidson  v.  New  Orleans,  96  TJ.  U.  S.  309,  25  U.  S.  (L.  ed.)  387;  Wil- 
S.  97,  24  U.  S.  (L.  ed.)  616;  Baltimore  liams  v.  Louisiana,  103  U.  S.  637,  26 
Traction  Co.  v.  Baltimore  Belt  R.  Co.,  TJ.  S.  (L.  ed.)  595;  New  Orleans  Wa- 
151  U.  S.  137,  14  S.  Ct.  294,  38  U.  8.  ter  Works  Co.  v.  Louisiana  Sugar  Re- 
(L.  ed.)  102;  Marchant  v.  Pennsyl-  fining  Co.,  125  U.  S.  18,  8  S.  Ct.  741, 
vania  R.  Co.,  153  U.  8.  380;  14  S.  Ct.  31  U.  S.  (L.  ed.)  607;  McGahey  v.  Vir- 
894,  38  U.  S.  (L.  ed.)  751;  Pittsburgh,  ginia,  135  U.  S.  662,  685, 10  S.  Ct.  972, 
etc.,  R.  Co.  v.  Backus,  154  U.  S.  421,  34  U.  S.  (L.  ed.)  303;  Wilmington, 
14  S.  Ct.  1114,  38  U.  S.  (L.  ed.)  1031;  etc.,  R.  Co.  v.  Alsbrook,  146  U.  S.  279, 
Tregea  v.  Modesto  Irrigation  Disk,  164  13  S.  Ct.  72,  36  U.  S.  (L.  ed.)  972; 
U.  8.  179,  17  S.  Ct.  52,  41  U.  S.  (L.  Mobile,  etc.,  R.  Co.  v.  Tennessee,  153 
ed.)  395;  Chicago,  etc.,  R.  Co.  v.  Cbica-  U.  S.  486,  14  S.  Ct.  968,  38  U.  S.  (L. 
go,  166  U.  S.  226, 17  8.  Ct.  581,  41  TJ.  ed.)  793;  Central  Land  Co.  v.  Laid- 
S.  (L.  ed.)  979;  Castillo  v.  McConnico,  ley,  159  U.  S.  103,  16  S.  Ct.  80,  40  U. 
168  U.  S.  674,  18  S.  Ct.  229,  42  U.  S.  8.  103,  16  S.  Ct.  80,  40  TJ.  S.  (L.  ed.) 
(L.  ed.)  622;  Backus  v.  Ft.  St.  Union  91;  Douglas  v.  Kentucky,  168  U.  S. 
Depot  Co.,  169  U.  S.  557, 18  S.  Ct.  445,  488,  18  S.  Ct.  199,  42  TJ.  S.  (L.  ed.) 
42  TJ.  8.  (L.  ed.)  853;  Abbott  v.  Ta-  553;  Chicago,  etc.,  R.  Co.  v.  Nebraska, 
coma  Bank  of  Commerce,  175  TJ.  S.  170  TJ.  S.  57,  18  S.  Ct.  513,  42  TJ.  S. 
409,  20  S.  Ct.  153,  44  U.  S.  (L.  ed.)  (L.  ed.)  948;  McCullough  v.  Virginia, 
217;  Eastern  Bldg*  etc.,  Ass'n  v.  Well-  172  U.  S.  102,  19  S.  Ct.  134,  43  U.  8. 
ing,  181  TJ.  S.  47,  21  S.  Ct.  531,  45  TJ.  (L.  ed.)  382;  Walsh  v.  Columbus,  etc., 
S.  (L.  ed.)  739;  Offield  v.  New  York,  R.  Co.,  176  U.  S.  469,  20  S.  Ct.  393,  44 
etc.,  R.  Co.,  203  TJ.  S.  372,  27  S.  Ct.  72,  TJ.  S.  (L.  ed.)  548;  Houston,  etc.,  R. 
51  TJ.  S.  (L.  e'd.)  231:  Barrington  v.  Co.  v.  Texas,  177  TJ.  S.  66,  20  S.  Ct. 
Missouri,  205  TJ.  S.  483,  27  S.  Ct.  582,  545,  44  TJ.  S.  (L.  ed.)  673;  Yazoo,  etc., 

51  TJ.  S.  (L.  ed.)  890;  Stickney  v.  R.  Co.  v.  Adams,  180  TJ.  S,  1,  21  S.  Ct. 
Kelsey,  209  TJ.  S.  419,  28  S.  Ct.  508,  240,  45  TJ.   S.    (L.   ed.)    395;   Grand 

52  TJ.  S.  (L.  ed.)  863;  Keerl  v.  Mon-  Rapids,  etc.,  R.  Co.  v.  Osborn,  193  TJ. 
tana,  213  U.  S.  135,  29  S.  Ct.  469,  53  S.  17,  24  S.  Ct.  310,  48  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  734;  Seattle,  etc.,  R.  Co.  598;  New  York  Electric  Lines  Co.  v. 
v.  Washington,  231  U.  S.  568,  34  S.  Empire  City  Subwav  Co.,  235  TJ.  S. 
Ct.  185,  58  TJ.  S.  (L.  ed.)  372;  Bowe  179,  35  S.  Ct.  72,  59  TJ.  S.  (L.  ed.) 
v.  Scott,  233  TJ.  S.  658,  34  S.  Ct.  769,  184,  Ann.  Cas.  1915A  906,  L.fl  \. 
58  TJ.  S.  (L.  ed.)  1141.  1918E  874;  Detroit  United  Rv.  v.  De- 
Note  :   62  L.R.A.   530.  troit  242  TJ.  S.  238,  37  S.  Ct.  87,  61  U. 

11.  Piaua    Branch    of   Ohio    State  S.  (L.  ed.)  268. 
Bank  v.  Knoop,  16  How.  369,  14  TJ.  Note :  62  L.R, A.  527. 
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constitution,  which  impairs  the  obligation  of  a  contract  or  is  alleged 
to  do  so.18 

81.  "Title,  Right,  Privilege,  or  Immunity  Especially  Is  Claimed.19 — 

The  supreme  court  has  the  power  of  rendering  uniform  the  construc- 
tion of  the  constitution,  treaties  and  laws  of  the  United  States,  and 
the  decisions  on  rights  or  titles  claimed  thereunder,  and  for  this  pur- 
pose has  appellate  jurisdiction  over  decisions  by  state  courts  wherein 
such  questions  are  involved  and  decided  against  the  claimant.18  In 
order,  however,  to  acquire  this  jurisdiction  in  the  particular  case  it 
must  appear  that  the  title,  right,  privilege  or  immunity  was  not  only 
specially  set  up  in  the  lower  court,14  but  that  the  decision  was  adverse 

12.  Mississippi,  etc.,  R.  Co.  v.  Rock,  20, 11  U.  S.  (L.  ed.)  857;  Buel  v.  Van 
4  Wall.  177,  18  U.  S.  (L.  ed.)  381;  Ness,  8  Wheat.  312,  5  U.  S.  (L.  ed.) 
Knox  v.  Exchange  Bank,  12  Wall.  379,  624;  Strader  v.  Baldwin,  9  How.  261, 
20  U.  S.  (L.  ed.)  414;  West  Tennessee  13  U.  S.  (L.  ed.)  130;  Carondelet  v. 
Bank  v.  Citizens'  Bank,  14  Wall.  9,  20  St.  Louis,  1  Black  179,  17  U.  S.  (L. 
U.  S.  (L.  ed.)  514;  Palmer  v.  Marston,  ed.)  102;  Dupasseur  v.  Rochereau,  21 
14  Wall.  10,  20  U.  S.  (L.  ed.)  826;  Sev-  Wall.  130,  22  U.  S.  (L.  ed.)  588; 
ier  v.  Haskell,  14  Wall.  12,  20  U.  S.  Kerr  v.  Illinois,  119  U.  S.  436,  7  S.  Ct. 
(L.  ed.)  827;  Delmas  v.  Merchants'  225,  30  U.  S.  (L.  ed.)  421;  French  v. 
Mat  Ins.  Co.,  14  Wall.  661,  20  U.  S.  Hopkins,  124  U.  S.  524,  8  S.  Ct.  589, 
(L.  ed.)  757;  Tarver  v%  Keach,  15  31  U.  S.  (L.  ed.)  536;  McNulta  v. 
Wall.  67,  21  U.  S.  (L.  ep\)  82;  New  Lochridge,  141  U.  S.  327,  12  S.  Ct.  11, 
Orleans  Water  Works  Co.  v.  Louisi-  35  U.  S.  (L.  ed.)  796;  Hussmau  v. 
ana  Sugar  Refining  Co.,  125  U.  Durham,  165  U.  S.  144,  17  S.  Ct.  253, 
S.  18,  8  S.  Ct.  741,  31  U.  S.  (L.  ed.)  41  U.  S.  (L.  ed.)  664;  Pittsburgh,  etc., 
607;  Hopkins  v.  McLure,  133  U.  S.  R.  Co.  v.  Long  Island  Loan,  etc.,  Co., 
380,  10  S.  Ct.  407,  33  U.  S.  (L.  ed.)  172  U.  S.  493,  19  S.  Ct.  238,  43  U.  S. 
660;  St.  Paul,  etc.,  R.  Co.  v.  Todd  (L.  ed.)  528;  Hammond  v.  Whittredge, 
County,  142  U.  S.  282,  12  S.  Ct.  281,  204  V.  S-  538,  27  S.  Ct.  396,  51  U.  S. 
35  U.  S.  (L.  ed.)  1014;  Morley  v.  Lake  (L.  ed.)  606;  American  Exp.  Co.  v. 
Shore,  etc.,  R.  Co.,  146  U.  S.  162.  13  Mullins,  212  U.  S.  311,  29  S.  Ct.  381, 
S.  Ct.  54,  36  U.  S.  (L.  ed.)  925;  New-  53  U.  S.  (L.  ed.)  525,  15  Ann.  Cas. 
port  Light  Co.  v.  Newport,  151  U.  S.  536 ;  Virginia-Carolina  Chemical  Co.  v. 
527,  14  S.  Ct.  429,  38  U.  S.  (L.  ed.)  Kirven,  215  U.  S.  252,  30  S.  Ct.  78, 
259;  Mobile,  etc.,  R.  Co.  v.  Tennessee,  54  U.  S.  (L.  ed.)  179;  Acme  Harvester 
163  U.  S.  486,  14  S.  Ct.  968,  38  U.  S.  Co.  v.  Beekman  Lumber  Co.,  222  U.  S. 
(L.  ed.)  793;  Bacon  v.  Texas,  163  U.  300,  32  S.  Ct.  96,  56  U.  S.   (L.  ed.) 

5.  207,  16  S.  Ct.  1023,  41  U.  S.  (U  208;  Ferris  v.  Frohman,  223  U.  S.  424, 
ed.)  132 ;  New  Orleans  Waterworks  Co.  32  S.  Ct.  263,  56  U.  S.  (L.  ed.)  492; 
v.  Louisiana,  185  U.  S.  336,  22  S.  Ct  Straus  v.  American  Publishers'  Ass'n, 
691,  46  U.  S.  (L.  ed.)  936;  National  231  U.  S.  222,  34  S.  Ct.  84,  58  U.  S. 
Mut.  Bldg.,  etc.,  Ass'n  v.  Brahan,  193  (L.  ed.)  192,  Ann.  Cas.  1915A  369, 
U.  S.  635,  24  S.  Ct  532,  48  U.  S.  (L.  L.R.A.1915A  1099;  Supreme  Lodge, 
ed.)  823.  etc  v.  Mims,  241  U.  S.  574,  36  S.  Ct. 

Notes:  62  L.R.A.  528;  63  L.R.A.  46.  702,  60  U.  S.   (L.  ed.)   1179,  L.R.A. 

See  also  Constitutional  Law,  vol.  1916F  919. 

6,  p.  332.  Notes:  62  L.R.A.  529;  63  L.R.A.  35. 

13.  Matthews  v.  Zane,  4  Cranch  382,  14.  Hickie  v.  Starke,  1  Pet.  94,  7  U. 
2  U.  S.  (L.  ed.)  654;  Owings  v.  Nor-  S.  (L.  ed.)  67;  Minnesota  v.  Bacbel- 
wood,  5  Cranch  344,  3  iJ.  S.  (L.  ed.)  der,  1  Wall.  109. 17  I\  S.  (L.  ed.)  551; 
120 ;  Buchanan  v.  Alexander,  4  How.  Murdock  v.  Memphis,  20  Wall.  590,  22 
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thereto',15  or  that  this  was  the  necessary  legal  effect  of  the  judgment10 
It  is  also  necessary  that  there  should  be  a  personal  claim  of  the  right 
in  question,  and  it  is  not  sufficient  to  make  the  claim  for  a  third  per- 
son.17   It  is  not,  however,  material  whether  the  invalidity  of  a  title 

U.  S.  (L.  ed.)  429;  Spies  v.  Illinois,  Morris,  20  How.  3,  15  U.  S.  (L.  ed.) 

123  U.  S.  131,  8  S.  Ct.  21,  22,  31  U.  S.  800;  Hoyt  v.  Sheldon,  1  Black  518, 

(L.  ed.)  80;Chappellv.  Bradshaw,  128  17  U.   S.   (L.  ed.)    65;  Minnesota  v. 

U.  S.  132,  9  S.  Ct.  40,  32  U.  S.  (L.  ed.)  Bachelder,  1  Wall.  109,  17  U.  S.  (L. 

369;  Manning  v.  French,  133  U.  S.  186,  ed.)  551;  Buck  v.  Colbath,  3  Wall.  334, 

10  S.  Ct.  258,  33  U.  S.  (L.  edj  582;  18  U.  S.   (L.  ed.)   257;  Millingar  v. 

Texas,  etc,  R.  Co.  v. ,  Southern  Pao.  Hartupee,  6  Wall.  258,  18  U.  S.  (L.   • 

Co.,  137  U.  S.  48,  11  S.  Ct.  10,  34  U.  ed.)    829;   Murdock  v.   Memphis,  20 

S.  (L.  ed.)  614;  Leefer  v.  Texas,  139  Wall.  590,  22  U.  S.  (L.  ed.)  429;  Du* 

U.  S.  462,  11  S.  Ct.  577,  35  U.  S.  (L.  passeur  v.  Rochereau,  21  Wall.  130,  22 

ed.)  225;  Winona,  etc.,  R.  Co.  v.  Plain-  U.  S.  (L.  ed.)  588;  Kerr  v.  Illinois,  119 

view,  113  U.  S.  371, 12  S.  Ct.  530,  36  U.  U.  S.  436,  7  S.  a.  225,  30  U.  S.  (L. 

S.  (L.  ed.)  191:  Powell  v.  Brunswick  ed.)  421;  Spies  v.  Illinois,  123  U.  S. 

County,  150  U.  S.  433,  14  S,  Ct.  166,  131,  8  S.  Ct.  21,  22,  31  U.  S.  (L.  ed.) 

37  U.  S.  (L.  ed.).1134;  Morrison  v.  80;  Manning  v.  French,  133  U.  S.  186, 
Watson,  154  U.  S.  Ill,  14  S.  Ct.  995,  10  S.  Ct.  258,  33  U.  S.  (L.  ed.)  582; 

38  U.  S.  (L.  ed.)  927;  Jersey  City,  etc.,  Winona,  etc.,  R.  Co.  v.  Plainview,  143 
R.  Co.  v.  Morgan,  160  U.  S.  288,  16  U.  S.  371,  12  S.  Ct.  530,  36  U.  S.  (L. 
S.   Ct.  276,  40  U.  S.   (L.  ed.)   430;  ed.)  191;  Roby  v.  Colehour,  146  U.  S. 

'  Chicago,  etc.,  R.  Co.  v.  Chicago,  164  153,  13  S.  Ct.  47,  36  U.  S.  (L.  ed.) 
U.  S.  454,  17  S.  Ct.  129,  41  U.  S.  (L.  922;  Israel  v.  Arthur,  152  U,  S.  355, 14 
ed.)  511;  Oxley  Stave  Co.  v.  Butler  S.  Ct.  583,  38  U.  S.  (L.  ed.)  474;  Jer- 
County,  166  U.  S.  648,  17  S.  Ct-  709,  sey  City,  etc.,  R.  Co.  v.  Morgan,  160 
41  U.  S.  (L.  ed.)  1149;  Levy  v.  Su-  U.  S.  288,  16  S.  Ct  276,  40  U.  S.  (L. 
perior  Ct.,  167  U.  S.  175,  17  S.  Ct.  ed.)  430;  Bartlett  v.  Lockwood,  160  U. 
769,  42  U.  S.  (L.  ed.)  126;  Columbia  S.  357, 16  S.  Ct.  334,  40  U.  S.  (L.  ed.) 
Water-Power  Co.  v.  Columbia  Electric  455;  Abbott  v.  Tacoma  Bank  of  Com- 
St.  Ry.,  etc.,  Co.,  172  U.  S.  475,  19  S.  merce,  175  U.  S.  409,  20  S.  Ct.  153,  44 
Ct.  247,  43  U.  S.  (L.  ed.)  521;  Home  U.  S.  (L.  ed.)  217;  De  Lamar's  Ne- 
for  Incurables  v.  New  York.  187  U.  S.  vada  Gold  Min.  Co.  v.  Nesbitt,  177  U. 
155,  23  S.  Ct.  84,  47  U.  S.  (L.  ed.)  117,  S.  523,  20  S.  Ct.  715,  44  U.  Si  (L.  ed.) 
63  L.R.A.  329;  Thomas  v.  Iowa,  209  U.  872;  Baker  v.  Baldwin,  187  U.  S.  61, 
S.  258,  28  S.  Ct.  487,  52  U.  S.  (L.  23  S.  Ct.  19,  47  U.  S.  (L.  ed.)  75; 
ed.)  782;  El  Paso,  etc.,  R.  Co.  v.  Straus  v.  American  Publishers'  Ass'n, 
Eichel,  226  U.  S.  590,  33  S.  Ct.  179,  57  231  U.  S.  222,  34  S.  Ct.  84.  58  U.  S. 
U.  S.  (L.  ed.)  369;  Chicago,  etc.,  R.  (L.  ed.)  192,  Ann.  Cas.  1915A  369, 
Co.  v.  Hackett,  228  U.  S.  559,  33  S.  Ct  L.R.A.1915A  1099. 
581.  57  U.   S.    (L.   ed.)    966.  16.  Roby  v.  Colehour,  146  U.  S.  153, 

Note:  63  L.R.A.  33.  13  S.  Ct.  47,  36  U.  S.  (L.  ed.)  922. 

15.  Gordon  v.  Caldcleugh,  3  Cranch  17.  Strader  v.  Baldwin,  9  How.  261, 
268.  2  U.  S.(L.  ed.)  436;  Hiekie  v.  13  U.  S.  (L.  ed.)  130:  Henderson  v. 
Starke,  1  Pet.  94,  7  U.  S.  (L.  ed.)  67;  Tennessee,  10  How.  311,  13  U.  S.  (L. 
Buel  v.  Van  Ness.  8  Wheat.  312,  5  U.  ed.)  434;  Verden  v.  Coleman,  1  Black 
S.  (L.  ed.)  624;  Montgomery  v.  Her-  472,  17  U.  S.  (L.  ed.)  161;  Long  v. 
nandez.  12  Wheat.  129,  6  U.  S.  (L.  Converse,  91  U.  S.  105,  23  U.  S.  (L. 
ed.)  575;  Strader  v.  Baldwin.  9  How.  ed.)  233;  Miller  v.  Lancaster  Nat. 
261,  13  U.  S.  (L.  ed.)  130;  Linton  v.  Bank,  106  U.  S.  542,  1  8.  Ct.  536,  27 
Stanton.  12  How.  423,  13  U.  S.  (L.  U.  S.  (L.  ed.)  289;  Giles  v.  Little,  134 
ed.)  1050;  Burke  v.  Gaines,  19  How.  U.  S.  645,  10  S.  Ct.  623,  33  U.  S.  (L. 
388,  15  U.  S.  (L.  ed.)  655;  Wynn  v.  pd.)  1062;  Missouri  v.  Andriano,  13d 
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was  decreed  by  the  state  court  on  a  question  of  fact  or  of  law,  the  fact 
that  the  title  was  rejected  in  that  court  being  sufficient.18 

82.  Federal  Questions. — It  must  appear  affirmatively  not  only  that 
a  federal  question  was  presented  for  decision  to  the  highest  court  of 
the  state  having  jurisdiction,  but  that  its  decision  was  necessary  to 
the  determination  of  the  cause,  and  that  it  was  actually  decided,  or 
that  the  judgment  as  rendered  could  not  have  been  given  without  de- 
ciding it.19    The  averments  of  a  federal  question  necessary  to  give 

U.  S.  496,  11  S.  Ct.  385,  34  U.  S.  (L.  S.   (L.  ed.)   366;  Rockhold  v.  Rock- 

'   ed.)  1012;  Ludeling  v.  Chatfe,  143  U.  hold,  92  U.  S.  129,  23  U.  S.  (L.  ed.) 

S.  301,  12  S.  Ct.  439,  36  U.  S.  (L.  ed.)  507;  McStay  v.  Friedman,  92  U.  IS. 

313;  Texas,  etc.,  R.  Co.  v.  Johnson,  723,  23  U.  S.  (L.  ed.)   767;  Bank  of 

151  U.  S.  81,  14  S.  Ct.  250,  38  U.  S.  Old  Dominion  v.  McVeigh,  98  U.  S. 

(L.  ed.)  81;  Conde  v.  York,  168  U.  S.  332,  25  U.  S.  (L.  ed.)  110;  Williams  v. 

642,  18  S.  Ct  234,  42  U.  S.  (L.  ed.)  Weaver,  100  U.  S.  547,  25  U.  S.  (L. 

611;  Tyler  v.  Judges,  etc,  170  U.  S.  ed.)  708;  Brown  v.  Colorado,  106  U. 

405,  21  S.  Ct.  206,  45  U.  S.  (L.  ed.)  S.95,  1  S.  Ct.  175,  27  U.  S:  (L.  ed.) 

252 ;  Smith  v.  Indiana,  191  U.  S.  138,  132 ;  Santa  Cruz  County  v.  Santa  Cruz 

24  S.  Ct.  51,  48  U.  S.  (L.  ed.)  125;  R  Co.,  Ill  U.  S.  361,  4  S.  Ct.  474,  28 

Marsall  v.  Dye,  231  U.  S.  250,  34  S.  U.    S.    (L.    ed.)    456;    California    v. 

Ct.  92,  58  U.  S.  (L.  ed.)  206.  Jackson,  112  U.  S.  233,  5  S.  Ct.  113, 

Note:  62  L.R.A.  521.        '  28  U.  S.  (L.  ed.)  712;  Price  v.  Penn- 

18.  Lytle  v.  Arkansas,  22  How.  193,  sylvania  R.  Co.,  113  U.  S.  218,  5  S.  Ct. 

16  U.  S.  (L.  ed.)  306.  427,  28  U.  S.  (L.  ed.)   980;  Jacks  v. 

19.  M'Bride  v.  Hoey,  11  Pet.  167,  9  Helena,  115  U.  S.  288,  6  S.  Ct.  39,  29 
U.  S.  (L.  ed.)  673;  Commonwealth  U.  S.  (L.  ed.)  392;  Mace  v.  Merrill, 
Bank  v.  Griffith,  14  Pet.  56,  10  U.  S.  119  U.  S.  581,  7  S.  Ct.  330,  30  U.  S. 
(L.  ed.)  352;  Downes  v.  Scott,  4  How.  (L.  ed.)  503;  Martin  v.  Thompson, 
500,  11  U.  S.  (L.  ed.)  1075;  Scott  v.  120  U.  S.  376,  7  S.  Ct.  586,  30  U.  S. 
Jones,  5  How.  343,  12  U.  S.  (L.  ed.)  (L.  ed.)  679;  Phillips  v.  Mound  City 
181;  Kennedy  v.  Hunt,  7  How.  586, 12  Land,  etc.,  Ass'n,  124  U.  S.  605,  8  S. 
U.  S.  (L.  ed.)  829;  Walworth  v.  Knee-  Ct.  657,  31  U.  S.  (L.  ed.)  588;  New 
land,  15  How.  348,  14  U.  S.  (L.  ed.)  Orleans  Waterworks  Co.  v.  Louisiana 
724;  White  v.  Wright,  22  How.  19,  16  Sugar  Refining  Co.,  125  U.  S.  18,  8 
U.  S.  (L.  ed.)  279;  Atty.-Gen.  v.  Fed-  S.  Ct.  741,  31  U.  S.  (L,  ed.)  607;  De 
eral  St.  Meeting  House,  1  Black  262,  Saussure  v.  Gaillard,  127  U.  S.  216,  8 

17  U.  S.  (L.  ed.)  61;  Day  v.  Gallup,  2  S.  Ct.  1053,  32  U.  S.  (L.  ed.)  125; 
Wall.  97,  17  U.  S.  (L.  ed.)  855;  Marrow  v.  Brinkley,  129  U.  S.  178, 
Merced  Min.  Co.  v.  Boggs,  3  Wall.  304,  9  S.  Ct.  267,  32  U.  S.  (L.  ed.)  654; 

18  U.  S.  (L.  ed.)  245;  The  Victory,  6  San  Francisco  v.  Itsell,  133  U.  S.  65, 
Wall.  382,  18  U.  S.  (L.  ed.)  848;  10  S.  Ct.  241,  33  U.  S.  (L.  ed.)  570; 
Worthy  v.  Moore  County,  9  Wall.  611,  Manning  v.  French,  133  U.  S.  186,  10 

19  U.  S.  (L.  ed.)  565;  Caperton  v.  S.  Ct.  258,  33  U.  S.  (L.  ed.)  582; 
Ballard,  14  Wall.  238,  20  U.  S.  (L.  Blount  v.  Walker,  134  U.  S.  607,  10  S. 
ed.)  885;  Smith  v.  Adsit,  16  Wall.  Ct.  606,  33  U.  S.  (L.  ed.)  1036;  John- 
185,  21  U.  S.  (L.  ed.)  310;  Stevenson  son  v.  Risk,  137  U.  S.  300,  11  S.  Ct. 
v.  Williams,  19  Wall.  572,  22  U.  S.  Ill,  34  U.  S.  (L.  ed.)  683:  Ferry  v. 
(L.  ed.)  162;  Murdock  v.  Memphis,  20  King  County,  141  U.  S.  668,  12  S. 
Wall.  590,  2?  U.  S.  (L.  ed.)  429;  Ct.  128,  35  U.  S.  (L.  ed.)  895;  O'Neil 
Scott  v.  Kelly.  22  Wall.  57,  22  U.  S.  v.  Vermont,  144  U.  S.  323,  12  S.  Ct. 
(L.  ed.)  729;  McManus  v.  O'Sullivan,  693,  36  U.  S.  (L.  ed.)  450;  Glenn  v. 
91  U.  S.  578,  23  U.  S.  (L.  ed.)  390;  Garth,  147  U.  S.  360, 13  S.  Ct.  350,  37 
Boiling  ▼.  Lersner,  91  U.  S.  594,  23  U.  U.  S.  (L.  e<L)  203;  McNulty  v.  Cali- 
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jurisdiction  to  the  supreme  court  to  review  a  state  judgment  must  be 
so  distinct  and  positive  as  to  place  it  beyond  question  that  the  party 
bringing  up  the  case  from  the  state  court  intended  to  assert  a  federal 

fornix  149  U.  S.  645, 13  S.  Ct  959,  37 « S.  148,  22  S.  Ct  605, 46  U.  S.  (L.  ed.) 

U.  S.  (L.  ed.)  882;  Eustis  v.  Bolles,  847;  New  Orleans  Waterworks  Co.  v. 

150  U.  S.  361, 14  S.  Ct.  131,  37  U.  S.  Louisiana,  185  U.  S.  336,  22  S.  Ct. 

(L.    ed.)     llll;    California    Powder  691,  46  U.  S.  (L.  ed.)  936;  New  York 

Works  v.  DaviB,  151  U.  S.  389,  14  S.  Cent.,  etc.,  R.  Co.  v.  New  York,  186  U. 

Ct.  350, 38  U.  S.  (L.  ed.)  206;  Newport  S.  269,  22  S.  Ct.  916,  46  U.  S.  (L.  ed.) 

Light  Co.  v.  Newport,  151  U.  S.  527, 14  1158;   Onondaga  Nation  v.   Thacher, 

S.  Ct.  429,  38  U.  S.  (L.  ed.)  259;  Snell  189  U.  S.  306,  23  S.  Ct.  636,  47  U.  S. 

v.  Chicago,  152  U.  S.  191,  14  S.  Ct  (L.  ed.)  826;  Pennsylvania  R.  Co.  v. 

489,  38  U.  S.  (L.  ed.)  408;  Winter  v.  Hughes,  191  U.  S.  477,  24  S.  Ct.  132, 

Montgomery,  156  U.  S.  385,  15  S.  Ct.  48  U.  S.  (L.  ed.)  268;  American  Steel, 

649,  39  U.  S.   (L.  ed.)  460;  Phoenix  etc.,  Co.  v.  Speed,  192  U.  S.  500,  24  S.- 

F.,  etc.,  Ins.  Co.  v.  Tennessee,  161  U.  Ct.  365,-48  U.  S.  (L.  ed.)  538;  Iron 

S.  174,  16  S.  Ct.  471,  40  U.  S.   (L.  Cliffs  Co.  v.  Negaunee  Iron  Co.,  197 

ed.)   660;   Seneca  Nation  v.  Christy,  U.  S.  463,  25  S.  Ct.  474,  49  U.  S.  (L. 

162  U.  S.  283,  16  S.  Ct.  828,  40  U.  S.  ed.)  836;  Barrington  v.  Missouri,  205 

(L.ed.)  970;  Gibson  v.  Mississippi,  162  U.  S.  483,  27  S.  Ct.  582,  51  U.  S.  (L. 

U.  S.  565,  16  S.  Ct.  904,  40  U.  S.  (L.  ed.)  890 ;  Smith  v.  Jennings,  206  U.  S. 

ed.)  1075;  Bacon  v.  Texas,  163  U.  S.  276,  27  S.  Ct.  610,  51  U.  S.  (L.  ed.) 

207,  16  S.  Ct.  1023,  41  U.  S.  (L.  ed.)  1061;  Vandalia  R.  Co.  v.  Indiana,  207 

132;   Carothers  v.  Mayer,  164  U.  S.  U.  S.  359,  28  S.  Ct.  130,  52  U.  S.  (L. 

325,  17  S.  Ct.  106,  41  U.  S.  (L.  ed.)  ed.)   246;  Elder  v.  Wood,  208  U.  S. 

453;  Clarke  v.  McDade,  165  U.  S.  168,  226,  28  S.  Ct.  263,  52  U.  S.  (L.  ed.) 

17  S.  Ct  284,  41  U.  S.  (L.  ed.)  673;  464;  Londoner  v.  Denver,  210  U.  S, 

Wade  v.  Lawder,  165  U.  S.  624,  17  S.  373,  28  S.  Ct.  708,  52  U.  S.  (L.  ed.) 

Ct.  425,  41  U.  S.  (L.  ed.)  851;  Levy  v.  1103;  Western  Union  Tel.  Co.  v.  Wi*. 

Superior  Ct.,  167  U.  S.  175,  17  S.  Ct.  son,  213  U.  S.  52,  29  S.  Ct.  403,  53  U. 

769,  42  U.  S.  (L.  ed.)  126;  Turner  v.  S.  (L.  ed.)  693;  Kennev  v.  Craven,  215 

New  York,  168  U.  S.  90,  18  S.  Ct.  38,  U.  S.  125,  30  S.  Ct.  64,  54  U.  S.  (L. 

42  U.    S.    (L.   ed.)    392;   Ley  son   v.  ed.)  122;  Fisher  v.  New  Orleans,  218 

Davis,  170  U.  S.  36,  18  S.  Ct.  500,  42  U.  S.  438,  31  S.  Ct.  57.  54  U.  S.  (L. 

U.  S.  (L.  ed.)  939;  Citizens'  Sav.  Bank  ed.)  1099;  J.  W.  Perry  Co.  v.  Norfolk, 

v.  Owensboro,  173  U.  S.  633,  19  S.  Ct.  220  U.  S.  472,  31  S.  Ct.  465,  55  U.  S. 

530,  571,  43  U.  S.  (L.  ed.)  840;  See-  (L.  ed.)  548;  Missouri,  etc.,  R.  Co.  v. 

berger  v.  McCormick,  175  U.  S.  274,  Olathe,  222  U.  S.  187,  32  S.  Ct.  47,  56 

20  S.  Ct.  128,  44  U.  S.  (L.  ed.)  161;  u.    S.    (L.   ed.)    156;   Brinkmeier  v. 

Weyerhaueser  v.  Minnesota,  176  U.  S.  Missouri  Pac.  R.  Co.,  224  U.  S.  268, 

550,  20  S.  Ct.  485,  44  U.  S.  (L.  ed.)  32  S.  Ct.  412,  56  U.  S.  (L.  ed.)  758; 

583;  Forsyth  v.  Vehmeyer,  177  U.  S.  Dill  v.  Ebey,  229  U.  S.  199,  33  S.  Ct. 

177,  20  S.  Ct.  623,  44  U.  S.  (L.  ed.)  620,  57  U.  S.  (L.  ed.)  1148;  Adams  v. 

723;  Gundling  v.  Chicago,  177  U.  S.  Russell,  229  U.  S.  353,  33  S.  Ct.  846, 

183,  20  S.  Ct.  633,  44  U.  S.  (L.  eU)  57  U.  S.   (L.  ed.)  1224;  Yazoo,  etc., 

725;  Banholzer  v.  New  York  L.  Ins.  R.  Co.  v.  Brewer,  231  U.  S.  245,  34 

Co.,  178  U.  S.  402,  20  S.  Ct.  972,  44  S.  Ct.  90,  58  U.  S.  (L.  ed.)  204;  Bowe 

U.  S.  (L.  ed.)  1124;  Chapin  v.  Fye,  v.  Scott,  233  U.  S.  658,  34  S.  Ct.  769, 

179  U.  S.  127,  21  S.  Ct  71,  45  U.  S.  58  U.  S.  (L.  ed.)  1141;  Minneapolis, 

(L.  ed.)   119;  Avery  v.  Popper,  179  etc.,  R.  Co.  v.  Popplar,  237  U.  S.  369, 

U.  S.  35,  21  S.  Ct.  94,  45  U.  S.  (L.  ed.)  35  S.  Ct.  609,  59  U.  S.  (L.  ed.)  1000; 

203;  Yazoo,  etc.,  R.  Co.  v,  Adams,  180  Union  Nat.  Bank  v.  McBoyle,  243  U. 

U.  S.  26,  21  S.  Ct.  282,  45  U.  S.  (L.  S.  26,  37  S.  Ct  370,  61  U.  S.  (L.  ed.) 

ed.)  408;  Erie  R.  Co.  v.  Purdy,  185  U.  570;  Stodelman  v.  Miner,  246  U.  S. 
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right.20  Furthermore  the  intention  of  the  parties  to  raise  a  federal 
question  is  not  enough.  It  must  he  actually  raised  and  decided  in 
the  highest  court  of  the  state.1  And  while  the  supreme  court  is  not 
without  jurisdiction  because  the  state  court  committed  no  error  in 
deciding  the  federal  question  involved,*  yet  ordinarily  the  writ  will 
not  be  allowed  if  it  appears  from  the  face  of  the  record  that  the  deci- 
sion of  that  question  was  so  plainly  right  as  not  to  require  argument, 
especially  if  it  is  in  accordance  with  the  judgment  of  the  supreme 
court  in  similar  cases.8 

83.  Decision  on  Ground  Independent  of  Federal  Question. — It  is- 
rrell  settled  th^t  where  a  state  court  decides  a  case  on  an  independent 
ground  not  within  the  federal  objections  taken,  and  that  ground  is 
sufficient  to  sustain  the  judgment,  the  supreme  court  will  not  review 
the  case,4  even  though  it  may  consider  the  position  of  the  state  court 

644,  38  S.  Ct.  359,  62  U.  S.  (L.  ed.)  Johnston,  142  U.  S.  73,  12  S.  Ct.  141, 

875.  35  U.  S.   (L.  ed.)  941;  New  Orleans 

Note :  63  L.R.A.  56,  471.  v.  New  Orleans  Water- Works  Co.,  142 

20.  Oxley  Stave  Co.  v.  Butler  Coun-  U.  S.  79,  12  S.  Ct  142,  35  U.  S.  (L. 

ty,  166  U.  S.  648,  17  S.  Ct.  709,  41  U.  ed.)  943;  Haley  v.  Breeze,  144  U.  S. 

S.  (L.  ed.)  1149.  130,  12  S.  Ct.  836,  36  U.  S.  (L.  ed.) 

1.  Matheson  v.  Alabama  Branch  375;  Dower  v.  Richards,  151  U.  S. 
Bank,  7  How.  260,  12  U.  S.  (L.  ed.)  658,  14  S.  Ct.  452,  38  U.  $.  (L.  ed.) 
692.  305;  Rutland  R.  Co.  v.  Central  Ver- 

2.  Andrews  v.  Andrews,  188  U.  S.  mont  R.  Co.,  159  U.  S.  630,  16  S.  Ct. 
14,  23  S.  Ct.  237,  47  U.  S.  (L.  ed.)  113,  40  U.  S.  (L.  ed.)  284;  Seneca 
366.  Nation  of  Indians  v.  Christy,  162  U. 

3.  Spies  v.  Illinois,  123  U.  S.  131,  S.  283,  16  S.  Ct  828,  40  U.  S.  (L. 
8  S.  Ct.  21,  22,  31  U.  S.  (L.  ed.)  80.  ed.)  970;  Pierce  v.  Somerset  Ry.,  171 

4.  Gibson  v.  Chouteau,  8  Wall.  314,  U.  S.  641,  19  S.  Ct.  64,  43  U.  S.  (L. 
19  U.  S.  (L.  ed.)  317;  Klinger  v.  Mis-  ed.)  316;  Chappell  Chemical,  etc,  Co. 
souri,  13  WaU.  257,  20  U.  S.  (L.  ed.)  v.  Sulphur  Mines  Co.,  172  U.  S.  465, 
635;  Kennebec  R.  Co.  v.  Portland  R.  19  S.  Ct  265,  43  U.  S.  (L.  ed.)  517; 
Co.,  14  Wall.  23,  20  U.  S.  (L.  ed.)  Allen  v.  Southern  Pac.  R.  Co.,  173  U. 
850 ;  Murdock  v.  Memphis,  20  Wall.  S.  479, 19  S.  Ct.  518,  43  U.  S.  (L.  ed.) 
590,  22  U.  S.  (L.  ed.)  429;  Jenkins  v.  775;  Pittsburgh,  etc.,  Iron  Co.  V. 
Loewenthal,  110  U.  S.  222,  3  S.  Ct.  Cleveland  Iron  Min.  Co.,  178  U.  S.  270, 
638,  28  U.  S.  (L.  ed.)  129;  Mitchell  v.  20  S.  Ct.  931,  44  U.  S.  (L.  ed.)  10C5; 
Clark,  110  U.  S.  633,  4  S.  Ct.  170,  312,  Allen  v.  Arguimbau,  198  U.  S.  149,  35 
23  U.  S.  (L.  ed.)  279;  De  Saussure  S.  Ct.  622,  49  U.  S.  (L.  ed.)  990; 
v.  Gaillard,  127  U.  S.  216,  8  S.  Ct.  Leathe  v.  Thomas,  207  U.  S.  93,  .,28 
1053,  32  U.  S.  (L.  ed.)  125;  Hopkins  S.  Ct.  30,  52  U.  S.  (L.  ed.)  118; 
v.  McLure,  133  U.  S.  380,  10  S.  Ct.  Waters-Pierce  Oil  Co.  v.  Texas,  212 
407,  33  U.  S.  (L.  ed.)  660;  Beatty  v.  U.  S.  86,  112,  29  S.  Ct.  220,  227,  53 
Benton,  135  U.  S.  244,  10  S.  Ct.  747,  U.  S.  (L.  ed.)  417,  431;  Cincinnati, 
34  U.  S.  (L.  ed.)  124;  Johnson  v.  etc.,  R.  Co.  v.  Slade,  216  U.  S.  78,  30 
Risk,  137  U.  S.  300,  11  S.  Ct.  Ill,  S.  Ct.  23b,  54  U.  S.  (L.  ed.)  390;  Wood 

34  U.  S.  (L.  ed.)  683;  Beaupre  .v.  v.  Chesborough,  228  U.  S.  672,  33  S. 
Noyes,  138  U.  S.  397,  402,  11  S.  Ct.  Ct.  706,  57  U.  S.  (L.  ed.)  1018;  Hol- 
296,  34  U.  S.  (L.  ed.)  991;  Walter  A.  den  Land,  etc.,  Co.  v.  Interstate  Trad- 
Wood  Mowing,  etc.,  Mach.  Co.  v.  ing  Co.,  233  U.  S.  536,  '34  S.  Ct.  661, 
Skinner,  139  U,  S.  293,  11  S.  Ct.  528,  58  U.  S.  (L.  ed.)  1083;  Manhattan  L. 

35  U.  S.  (Lu  ed)  193;  Hammond  v.  Ins.  Co.  v.  Cohen,  234  U.  S.  123,  34 
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an  unsound  one.*  So  the  supreme  court  has  no  jurisdiction  to  review 
a  decree  of  a  state  court  in  which  there  was,  in  fact,  no  decision  against 
any  right,  title,  privilege  or  immunity  claimed  under  the  constitution 
or  laws  of  the  United  States ;  and  where  the  decree  rests  alone  on  the 
defense  of  estoppel,  which  is  broad  enough  to  control  the  rights  of  the 
parties  without  disposing  of  the  federal  question  which  was  attempted 
to  be  raised.6  And  where  two  defenses  were  made  in  the  state  court, 
either  of  which,  if  sustained,  would  have  barred  the  action,  and  one 
involved  a  federal  question  and  the  other  did  not,  and  the  state  court 
sustained  them  both  and  gave  its  judgment  for  the  defendant,  the 
supreme  court  will  affirm  the  state  judgment  without  considering  the 
federal  question,  although  it  may  have  been  erroneously  decided.7 
But  if  the  independent  ground  was  not  a  good  and  valid  one,  it  will 
be  presumed  that  the  state  court  based  its  judgment  on  the  law  raising 
the  federal  question  and  the  court  will  then  take  jurisdiction.8 

84.  Local  and  General  Law. — The  supreme  court  cannot  review 
decisions  of  state  courts  based  on  local  or  general  law,  not  involving 
federal  questions.9    Thus  the  United  States  supreme  court  has  no 

S.  Ct  874,  58  U.  S.   (L.  ed.)   1245;  Worthy  v.  Marston,  14  Wall.  10,  20 

Mellon  Co.  v.  McCafferty,  239  U.  S.  U.  S.  (L.  ed.)  826;  Sevier  v.  Haskell, 

134,  36  S.  Ct.  94,  60  U.  S.  (L.  ed.)  14  Wall  12,  20  U.  S.   (L.  ed.)  827; 

181;    Enterprise    Irrigation    Dist.    v.  Tarver  v.  Keach,  15  Wall.  67,  21  U.  S. 

Farmers'  Mut.  Canal  Co.,  243  U.  S.  (L.  ed.)  82;  New  York  L.  Ins,  Co.  v. 

157,  37  S.  Ct.'318,  61  U.  S.  (L.  ed.)  Hendren,  92  U.  S.  286,  23  U.  S.  (L. 

644.  ed.)  709;  Allen  v.  McVeigh,  107  U.  S. 

Note:  63  L.R.A.  42,  476.  433,  2  S.  Ct.  558,  27  U.  S.  (L.  ed.) 

5.  Klinger  v.  Missouri,  13  Wall.  572;  San  Francisco  v.  Scott,  111  U.  S. 
257,  20  U.  S.  (L.  ed.)  635;  De  Saus-  768,  4  S.  Ct.  688,  28  U.  S.  (L.  ed.) 
sore  v.  Gaillard,  127  U.  S.  216,  8  S.  593 ;  Grame  ▼.  Mutual  Aasur.  Co.,  112 
Ct  1053,  32  U.  S.  (L.  ecL)  125.  .U.  S.  273,  5  S.  Ct.  150,  28  U.  S.  (L. 

Note:  .63  LJt.A.  43.  ed.)  716;  Giles  v.  Little,  134  U.  S.  645, 

6.  Adam*  County  v.  Burlington,  etc,  10  S.  Ct.  623,  33  U.  S.  (L.  ed.)  1062; 
R.  Co.,  112  U.  S.  123,  5.  S.  Ct.  77,  28  Davis  v.  Texas;  139  U.  S.  651,  11  S. 
U.  S.  (L.  ed.)  .678.  Ct.  675,  35  U.  8.  (L.  ed.)  300;  Mc- 

7.  Hale  v.  Akers,  132  U.  S.  554,  10  Nulta  v.  Lochridge,  141  U.  S.  327,  12 
S.  Ct.  171,  33  U.  S.  (L.  ed.)  442.  S.  Ct.  11,  35  U.  S.  (L.  ed.)  796;  New 

8.  Klinger  t.  Missouri,  13  Wall.  £57,  Orleans  v.  New  Orleans  Water-Works 
20  U.  S.  (Lb  ed.)  635;  Johnson  v.  Co.,  142  U.  S.  79,  12  S.  Ct.  142,  35 
Risk,  137  V.  S.  300,  11  S,  Ct.  Ill,  34  U.  S.  (L.  ed.)  943;  Sayward  v.  Denny, 
U.  S.  (L.  ed.)  683.  See  also  Leathe  158  U.  S.  180,  15  S.  Ct.  777,  39  U.  S. 
v.  Thomas,  207  U.  S.  93,  28  S.  Ct.  (L.  ed.)  941;  Gillis  v.  Stinchfield,  159 
30,  52  U.  S.  (L.  ed.)  118.  U.  S.  658,  16  S.  Ct.  131,  40  U.  S.  (L. 

9.  Kennedy  v.  Hunt,  7  How.  586,  ed.)  295;  Missouri  Pae.  R.  Co.  v.  Fitz- 
12  U.  S.  (L.  ed.)  829;  Mills  v.  St.  gerald,  160  U.  S.  556,  16  S.  Ct.  389, 
Clair  County,  8  How.  569,  12  U.  S.  40  U.  S.  (L.  ed.)  536;  Chemical  Nat. 
(L.  ed.)  1201;  Williams  v.  Oliver,  12  Bank  v.  Portage  City  Bank,  160  U.  S. 
How.  Ill,  13  U.  S.  (L.  ed.)  915;  646,  16  S.  Ct.  417,  40  U.  S.  (L.  ed.) 
Shaffer  v.  Seudday,  19  How.  16,  15  568 ;  Oxley  Stave  Co.  v.  Butler  County, 
U.  S.  (L.  ed.)  592;  Hoyt  v.  Sheldon,  166  U.  S.  648,  17  S.  Ct.  709,  41  U.  S. 
1-  Black  518,  17  U.  S.  (L>  ed.)   65;  (L.  ed.)  1149;  Costillo  v.  McConnico, 
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authority,  on  a  writ  of  error  from  a  state  court,  to  declare  a  state  law 

168  U.  S.  674,  18  S.  Ct.  229,  42  U.  S.  v.  Kirven,  215  U.  S.  252,  30  S.  Ct.  78, 

(L.  ed.)  622;  Leipon  v.  Davis,  170  U.  54  U.   S.   (L.  ed.)   179;   Sylvester  v. 

S.  36,  18  S.  Ct  500,  42  U.  S.  (L.  ed.)  Washington,  215  TJ.  S.  50,  30  S.  Ct. 

939;  Bausman  v,  Dixon,  173  U.  S.  113,  25,  54  U.  S.   (L.  ed.)   101;  King  v. 

19  S.  Ct.  316,  43  U.  S.  (L.  ed.)  633;  West  Virginia,  216  U.  S.  92,  30  S.  Ct. 

Remington  Paper  Co.  v.  Watson,  173  225,  54  U.  S.  (L.  ed.)  396;  Moffitt  v. 

U;  h%?>^'  Ct  t456'  43,^  SxV  (£'  KeUy,  218  U.  S.  400,  31  S.  Ct.  79,  54 

n\?%  X  fi04V'43eny,s   a    ;d *<  U'  s'  (K  ed>  1086'  30  L-R-A.(N.S.) 

St     t     i            n    li         iVi  tt    i*  179i  Spokane,  etc.,  R.  Co.  v.  Wash- 

907;   Taylor  v.  Beckham,  178  U.   S.  :».„*'       ^    *>    nA    9io  tt    q   i««   qi 

548,'  20  S.  Ct.  890,  1009,  44  U.  S.  (L.  £gt™'  *&'  \  Cx°{>  f9 ,?'  S\  ***>£ 

ed.)    1187;    New    Orleans    Debenture  °*  Ct*  ]    'v   ^         ™l.      1'  T,  a' 

Redemption  Co.  v.  Louisiana,  180  U.  if?"V£'£  %\¥i    I    n  ^ 

S.  320,  21  S.  Ct  378,  46  U.  S.  (L.  ed.)  ™°>  **  ?•  u-  °f4'  «?  }{•  b"  <£•"»•) 

550;  Gulf,  etc,  R.  Co.  v.  Hewes,  183  '«?.>  $h™f°>  e  c->  %  C°£  **"£ 

U.  S.  66,  22  S.  Ct.  26,  46  U.  S.  (L.  °Tart>  ™  u-  °-  ]°* >  *»  »•  ct 250;,57 

ed}  86-  Fischer  v    St   Louis   194  U  U*  S*  <L*  **">  4'3'  John  v"  Paullu,» 

S.  361,  24  S.  Ct.  073,  48  TJ.  S.  (K  ed.)  ff1  ^  °-  ^9,A_^'  „    ^L^iii 

lvlo 

373. 
1024, 

25  s!  Ct!"52   4lT  u"  S.*(L.  ~ed.T  224*  ^  ^ns*  ^°*  v#  ^onen>  234  U.  S.  123,  34 

Cramer  v.  Wilson   195  U.  S.  408   25  B#  Ct.  874,  58  U.  S.   (L.  ed.)   1245; 

S.   Ct.   94    49   XL   S.    (L.   ed.)    256*  Eastern  R.  Co.  v.  Littleneld,  237  U.  S. 

Thompson  V.  Fairbanks,  196  TJ.'  S.  516*  ^  3^  .S-  Ct  m>®  U.  S.  (L.  ed.) 

25  S.  Ofc.  306,  49  U.  S.  (L.  ed.)  577.;  8'8;  Reinman  v.  Little  Rock    237  U. 

Allen  v.  Alleghany  Co.,  196  U.  S.  458,  S;  I'l.  35  S.  Ct.  511,  59  U.  S.   (L. 

25  S.  Ct.  311,  49  U.  S.  (L.  ed.)  551;  ed-)  900J  Central  Vermont  R.  Co.  v. 
Tampa  Water  Works  Co.  v.  Tampa,  White,  238  U.  S.  507,  35  S.  Ct.  865, 
199  U.  S.  241,  26  S.  Ct.  23,  50  TJ.  S.  59  U.  S.  (L.  ed.)  1433,  Ann.  Cas. 
(L.  ed.)  170;  Campbell  v.  California,  1916B  252;  Kansas  City  Southern  R. 
200-  U.  S.  87,  26  S.  Ct.  182,  50  U.  S.  Co.  v.  Leslie,  238  U.  S.  599,  35  S.  Ct. 
(L.  ed.)  382;  Chicago,  etc.,  R.  Co.  v.  844,  59  U.  S.  (L.  ed.)  1478;  Heim 
Illinois,  200  U.  S.  561,  26  S.  Ct.  341,  v.  McCall,  239  U.  S>  175,  36  S.  Ct.  78, 
50  U.  S.  (L.  ed.)  596,  4  Ann.  Cas.  60  U.  S.  (L.  ed.)  206,  Ann.  Cas.  1917B 
1175;  Keen  v.  Keen,  201  U.  S.  319,  287;  Bi-Metallic  Invest.  Co.  v.  State 

26  S.  Ct.  494,  50  TJ.  S.  (L.  ed.)  772;  Board  of  Equalization,  239  U.  S:  441, 
O'Conor  v.  Texas,  202  U.  S.  501,  26  36  S.  Ct.  141,  60  U.  S.  (L.  ed.)  372; 
S.  Ct.  726,  50  U.  S.  (K  ed.)  1120;  Osborne  v.  Gray,  241  U.  S.  16,  36  S. 
Burt  v.  Smith,  203  U.  S.  129,  27  S.  ct.  486,  60  U.  S.  (L.  ed.)  865;  Kryger 
Ct.  37,  51  U; .8 .   (L.  ed.)   121;  The  v  Wilson,  242  U.  S.  171,  37  S.  Ct.  34, 


Ca^r'ASantic  Foast  Line  R.  Co!  -J-0*  \*  **.**  Ct.  330   61 

v.  North  Carolina  Corp.  Commission,  JJ.  &.   (L.  ed.)   622;  Chicago  L.  Ins. 

206  U.  S.  1,  27  S.  Ct.  585,  51  U.  S.  C°-  v;  CJwny,  ?**  Ut  S*  25'  37  ?•  Ct 

(L.  ed.)  933,  11  Ann.  Cas.  398;  Mo-  492>  61  u-  B-  (L-  <**•)  966;  Municipal 

bile,  etc.,  R.  Co.  v.  Mississippi,  210  U.  Securities  Corp.  v.  Kansas  City,  246 

S.  187,  28  S.  Ct.  650,  52  U.  S.  (L.  ed.)  U.  S.  63,  38  S.  Ct.  224,  62  U.  S.  (L. 

1016;  Londoner  *.  Denver,  210  U.  S.  ed.)    579;   Louisville,  etc.,  R.   Co.  v. 

373,  28  S.  Ct.  70'8,  52  TJ.  S.  (L.  ed.)  Holloway,  246  U.  S.  525, 38  S.  Ct  379, 

1103;  Virginia-Carolina  Chemical  Co.  62  TJ.  S.  (L.  ed.)  867. 
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void  on  account  of  ite  collision  with  a  state  constitution ; 10  as  for  in- 
stance that  there  was  not  a  conformity  therewith  of  the-  proceedings 
in  the  enactment  of  a  law.11  And  it  has  no  power  "to  review  a  decision 
of  the  highest  court  of  a  state  that  a  state  statute  is  repugnant  to  the 
constitution  of  that  state,12  as  to  the  scope  and  effect  of  a  state  judg- 
ment,1* the  power  of  a  municipality  under  its  charter  to  adopt  an 
ordinance,14  or  as  to  the  exercise  of  the  right  of  eminent  domain  under 
a  state  statute.16 

85.  Questions  of  Fact. — It  is  a  general  rule  that  only  questions  of 
law  which  are  apparent  en  the  record  can  be  considered  by  the  su- 
preme court  on  a  writ  of  error,  and  that  there  can  be  no  inquiry 
whether  there  was  error  below  in  dealing  with  questions  of  fact,16 

10.  Jaekson  v.  Lamphire,  3  Pet.  280,  39  U.  S.  (L.  e<L)  128;  In  re  Buchanan, 
7U.  S.  (L.  ed.)  679;  Welch  v.  Swasey,  158  U.  S.  31,  15  S.  Ct.  723,  39  U.  S. 
214  U.  S.  91,  29  S.  Ct.  567,  53  U.  S.  (L.  ed.)  884;  Bartlett  v.  Lockwood, 
(L.  ed.)  923;  Eberle  v.  Michigan,  232  160  U.  S.  357,  16  S.  Ct.  334,  40  U.  S. 
U.  S.  700,  34  S.  Ct.  464,  58  U.  S.  (L.  (L.  ed.)  455;  Noble  v.  Mitchell,  164 
ed.)  803.  U.  S.  367,  17  S.  Ct.  110,  41  U.  S.  (L. 

11.  Smith  v.  Jennings,  206  U.  S.  ed,)  472;  Egan  v.  Hart,  165  U.  S.  188, 
276,  27  S.  Ct.  610,  51  U.  S.  (L.  ed.)  17  S.  Ct.  300,  41  U.  S.  (L.  ed.)  680; 
1061.  Chicago,  etc.,  R.  Co.  v.  Chicago,  166 

12.  Montana  v.  Rice,  204  U.  S.  291,  U.  S.  226,  17  S.  Ct.  581,  41  U.  S.  (L. 
27  S.  Ct.  281,  51  U.  S.  (L.  ed.)  490.  ed.)  979;  Hedrick  v.  Atchison,  etc.,  R. 

13.  Kenney  v.  Craven,  215  U.  S.  125,  Co.,  167  U.  S.  673,  17  S.  Ct.  922,  42 
30  S.  Ct.  64,  54  U.  S.  (L.  ed.)  122.  U.  S.   (L.  ed.)    320;  Backus  v.  Fort 

14.  Fischer  v.  St.  Louis,  194  U.  S.  St.  Union  Depot  Co.,  169  U.  S.  557, 
361,  24  S.  Ct.  673,  48  U.  S.  (L.  ed.)  18  S.  Ct.  445,  42  U.  S.  (L.  ed.)  853; 
1018;  Schefe  v.  St.  Louis,  194  U.  S.  Missouri,  etc.,  R.  Co.  v.  Haber,  169 
373,  24  S.  Ct.  676,  48  U.  S.  (L.  ed.)  U.  S.  613,  18  S.  Ct  488,  42  U.  S.  (L. 
1024.  ed.)  878;  Atchison,  etc.,  R.  Co.  v.  Mat- 

15.  Stone  v.  Southern  Illinois,  etc.,  thews,  174  U.  S.  96,  19  S.  Ct.  609,  43 
Bridge  Co.,  206  U.  S.  267,  27  S.  Ct.  U.  S.  (L.  ed.)  909;  Keokuk,  etc., 
615,  51  U.  S.  (L.  ed.)  1057.  Bridge  Co.  v.  Illinois,  175  U.  S.  626, 

16.  Mackay  v.  Dillon,  4  How.  421,  20  S.  Ct.  205,  44  U.  S.  (L.  ed.)  299; 
11  U.  S.  (L.  ed.)  1038;  Almonester  v.  Teliuride  Power  Transmission  Co.  v. 
Kenton,  9  How.  1,  13  U.  S.  (L.  ed.)  Rio  Grande  Western  Ry.  Co.,  175  U. 
21;  Morland  v.  Page,  20  How.  522,  S.  639,  20  S.  Ct  245,  44  U.  S.  (L.  ed.) 
15  U.  S.  (L.  ed.)  1009;  Lewis  v.  Cam-  305:  Jenkins  v.  Neff,  186  U.  S.  230, 
pau,  3  Wall.  106,  18  U.  S.  (L.  ed.)  22  S.  Ct.  905,  46  U.  S.  (L.  ed.)  1140; 
211;  Merced  Min.  Co.  v.  Boggs,  3  Wall.  Tellurid  Power  Transmission  Co.  v. 
304,  18  U.  S.  (L.  ed.)  245;  Carpenter  Rio  Grande  Western  Ry.  Co.,  187  XJ. 
v.  Williams,  9  Wall.  785,  19  U.  S.  (L.  S.  569,  23  S.  Ct.  178,  47  U.  S.  (L.  ed.) 
ed.)  827;  Hall  v.  Jordan,  15  Wall.  393,  307;  Thayer  v.  Spratt,  189  U.  S.  346, 
21  U.  S.  (L.  ed.)  72;  Martin  v.  Marks,  23  S.  Ct.  576,  47  U.  S.  (L.  ed.)  845; 
97  U.  S.  345,  24  U.  S.  (L.  ed.)  940;  Clipper  Min.  Co.  v.  Eli  Min.,  etc., 
Kenney  v.  Effinger,  115  U.  S.  577,  6  Co.,  194  U.  S.  220,  24  S.  Ct.  632,  48 
S.  Ct.  185,  29  U.  S.  (JL,.  ed.)  498;  U.  S.  (L.  ed.)  944;  Kaufman  v.  Tred- 
Quimbv  v.  Boyd,  128  U.  S.  488,  9  S.  way,  195  U.  S.  271,  25  S.  Ct.  33,  49 
Ct.  147,  32  U.  S.  (L.  ed.)  502;  Dower  U.  S.  (L.  ed.)  190;  Hill  v.  McCord, 
v.  Richards,  151  U.  S.  658,  14  S.  Ct.  195  U.  S.  395,  25  S.  Ct.  96,  49  U.  S. 
452,  38  U.  S.  (L.  ed.)  305;  Lloyd  v.  (L.  ed.)  251;  Smiley  v.  Kansas,  196 
Matthews,  155  U.  S.  222,  15  S.  Ct.  70,  U.  S.  447,  25  S.  Ct.  289,  49  U.  S.  (L. 
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Nor  does  jurisdiction  extend  to  questions  of  evidence  ruled  by  the 
state  court,  unless  it  is  sought  to  give  such  evidence  effect  for  other 
purposes  over  which  the  supreme  court  has  jurisdiction.17  But  when 
the  question  decided  by  the  state  court  is  not  merely  of  the  weight  or 
sufficiency  of  the  evidence  to  prove  a  fact,  but  of  its  competency  and 
legal  effect  as  bearing  on  a  question  of  federal  law,  the  decision  may 
be  reviewed.18  It  may  also  be  necessary  in  passing  on  a  federal  right 
to  analyze  the  facts  in  order  to  determine  whether  that  which  pur- 
ports to  be  a  finding  of  fact  is  so  interwoven  with  the  question  of  law 
as  to  be  in  substance  a  decision  of  the  latter.19  And  the  supreme  court 
though  bound  by  an  agreed  statement  of  facts  when  reviewing  the 
judgment  of  a  state  court  may  inquire  whether  the  facts  agreed  on 
support  the  judgment.20 

86.  Moot,  Frivolous  or  Fictitious  Questions. — It  is  the 'general  rule 
that  a  real,  and  not  a  fictitious,  federal  question  is  essential  to  the 
jurisdiction  of  the  supreme  court  over  the  judgments  of  state  courts.1 
The  assertion  of  a. federal  right  must  not  be  so  wanting  in  foundation 
and  so  unsubstantial  as  to  be  devoid  of  all  merit,  and  frivolous.8  And 

ed.)   546;  Chrisman  v.  Miller,  197  U.  v.  Economy  Light,  etc.,  Co.,  234  U.  S. 

S.  313,  25  S.  Ct.  468,  49  U.  S.  (L.  ed.)  497,  34  S.  Ct.  973,  58  U.  S.  (L.  ed.) 

770;  Texas,  etc.,  R.  Co.  v.  Abilene  Cot-  1429;  Willoughby  v.  Chicago,  235  U. 

ton  Oil  Co.,  204  U.  S.  426,  27  S.  Ct.  S.  45,  35  S.  Ct.  23,  59  U.  S.  (L.  ed.) 

350,  51  U.  S.  (L.  ed.)  553,  9  Ann.  Cas.  123;  St.  Louis,  etc,  R.  Co.  v.'  Craft, 

1075;  Behn  v.   Campbell,  205  U.  S.  237  U.  S.  648,  35  S.  Ct.  704,  59  U.  £. 

403,  27  S.  Ct.  502,  51  U.  S.  (L.  ed.)  (L.  ed.)  1160. 

857;  Chapman,  etc.,  Land  Co.  v.  Bige-  17.  Mackay  v.  Dillon,  4  How.  421, 

low,  206  U.  S.  41,  27  S.  Ct.  679,  51  11  U.  S.  (L.  ed.)  1038. 

U.  S.  (L.  ed.)  953;  Lawson  v.  United  18.  Mackay  v.  Dillon,  4  How.  421, 

States  Min.  Co.,  207  U.  S.  1,  28  S.  11   U.   S.    (L.   ed.)    1038;   Dower  v. 

Ct.  15,  52  U.  S.  (L.  ed.)  65;  Waters-  Richards,  151  U.  S.  658,  14  S.  Ct.  452, 

Pierce  Oil  Co.  v.  Texas,  212  U.  S.  86,  38   U.   S.    (L.   ed.)    305;   Carlson   v. 

29  S.  Ct.  220,  53  U.  S.  (L.  ed.)  417;  Washington,  234  U.  S.  103,  34  S.  Ct. 

Thomas  v.  Texas,  212  U.  S.  278,  29  717,  58  U.  S.  (L.  ed.)  1237.    See  also 

S.  Ct.  393,  53  U.  S.  (L.  ed.)  512;  Mam-  Jones  Nat.  Bank  v,  Yates,  240  U.  S. 

moth  Min.  Co.  v.   Grand  Cent.  Min.  541,  36  S.  Ct.  429,  60  U.  S:  (L.  ed.) 

Co.,  213  U.  S.  72,  29  S.  Ct.  413,  53  788. 

U.   S.    (L.   ed.)    702;   King  v.   West  19.  Northern  Pac.  R.  Co.  v.  North 

Virginia,  216  U.  S.  92,  30  S.  Ct.  225,  Dakota,  236  U.  S.  585,  35  S.  Ct.  429, 

54   U.    S.    (L.   ed.)    396;   Rankin   v.  59  U.  S.   (L.  ed.)   735,  L.R.A.1917F 

Emigh,  218  U.  S.  27,  30  S.  Ct.  672,  1148;  Norfolk,  etc,  R.  Co.  v.  Conley, 

54  U.   S.    (L.   ed.)    915;   Kerfoot  v.  236  U.  S.  605,  35  S.  Ct.  437,  59  U.  S. 

Fanners,  etc.,  Bank,  218  U.  S.  281,  31  (L.  ed.)  745. 

S.   Ct.  14,  54  U,   S.    (L.  ed.)   1042;  20.  Kelley  v.  Rhoads,  188  U.  S.  1, 

Kansas  City  Southern  R.  Co.  v.  C.  H.  23  S.  Ct.  259,  47  U.  S.  (L.  ed.)  359. 

Albers  Commission  Co.,  223  U.  S.  573,  1.  Hamblin   v.   Western  Land   Co., 

32  S.  Ct.  316,  56  U.  S.  (L.  ed.)  556;  147  U.  S.  531, 13  S.  Ct.  353,  37  U.  S. 

Portland  Ry.  Light,  etc.,  Co.  v.  Oregon  (L.  ed.)  267;  St.  Louis,  etc.,  Ry.  Co. 

R.  Commission,  229  U.  S.  397,  33  S.  v.  Missouri,  156  U.  S.  478,  15  *S.  Ct. 

Ct.  820,  57  U.  S.  (L.  ed.)  1248;  Strat-  443.  39  U.  S.  (L.  ed.)  502. 

ton  v.  Howbert,  231  U.  S.  399,  34  S.  Note :  62  L.R.A.  520. 

Ct.  136,  58  U.  S.  (L.  ed.)  285;  Illinois  2.  Wabash  R.  Co.  v.  Flannigan,  192 
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such  question  may  have  been  so  explicitly  disposed  of  by  prior  deci- 
sions as  to  afford  no  basis  for  controversy.*  Fiarthermore,  the  supreme 
couH  will  not  undertake  to  determine  moot  questions,4  even  with  the 
consent  of  the  parties.*  But  a  writ  of  error  to  review  a  judgment  of 
the  highest  court  of  a  state  will  not  be  dismissed  on  the  ground  that 
the  federal  question  relied  on  to  confer  jurisdiction  has  been  so  con- 
clusively foreclosed  by  prior  decisions  of  the  supreme  court  as  to  cause 
it  to  be  frivolous,  where  analysis  and"  exposition  are  necessary  in  order 
to  make  clear  the  decisive  effect  of  such  prior  decisions  on  the  issue 
presented,  and  there  is  some  conflict  in  the  opinions  of  the  various 
state  courts  of  last  resort  on  the  question,  and  a  division  of  opinion 
in  the  court  below.6 

87.  Time  of  Raising  Objection  to  Jurisdiction.— When  a  federal 
question  has  not  been  presented  to  or  considered  by  the  state  court, 
and  the  case  has  been  finally  decided  by  the  highest  court  of  the  state, 
the  United  States  supreme  court  is  without  jurisdiction  of  a  writ  of 
error  to  review  the  judgment.'    So  it  is  the  general  rule  that  a  federal 

U.  S.  29;  24  S.  Ct.  224,  48  U.  S.  (L.   U.  S.  (L.  ed.)  622;  Valley  Steamship 
ed.)  328;  Delmar  Jockey  Club  v.  Mis-   Co.  v.  Wattawa,  244  U.  8.  202,  37  S. 
souri,  210  U.  S.  324,  28  S.  Ct.  732,  63  Ct.  523,  61  U.  S.  (L.  ed.)  1084. 
U.  S.  (L.  ed.)  1080;  Los  Angeles  Far-       3.  Leonard   v.    Vicksburg,   etc.,   R. 
mere,  etc.,  Co.  v.  Los  Angeles,  217  U.   Co.,  198  U.  S.  416,  25  S.  Ct.  750,  49 
S.  217,  30  S.  Ct.  452,  54  U.  S.  (L.  ed.)   U.  S.  (L.  ed.)  1108. 
736;  Gring  v.  Ives,  222  U.  S.  365,  32       4.  Tregea    v.     Modesto     Irrigation 
8.  Ct  167,  56  U.  S.  (L.  ed.)  235;  Con-  Dist.,  164  U.  S.  179,  17  S.  Ct.  52,  41 
solidated  Turnpike  Co.  v.  Norfolk,  etc.,  U.  S.  (L.  ed.)  395;  Kimball  v.  Kim- 
Co.,  228  U.  S.  596,  33  S.  Ct.  605,  57  ball,  174  U.  S.  158,  19  S.  Ct.  639,  43 
U.  S.  (L.  ed.)  982;  Apapas  v.  United  U.  S.  (L.  ed.)  932;  Fisher  v.  Baker, 
States,  233  U.  8.  587,  34  S.  Ct.  704,  203  U.  S.  174,  27  S.  Ct  135,  51  U.  8. 
58  U.  S.  (L.  ed.)  1104;  Ennis  Water-   (L.  ed.)  142. 
works  v.  Ennis,  233  U.  S.  652,  34  S.       Note:  62  L.R.A.  520! 
Ct.  767,  58  U.  S.  (L.  ed.)  1139;  Over-       6.  Kimball  v.  Kimball,  174  U.   S. 
ton  v.  Oklahoma,  235  U.  8.  31,  35  8.  158,  19  8.  Ct.  639,  43  U.  8.  (L.  ed.) 
Ct.  14,  59  U.  S.   (L.  ed.)   112;  Sea-  932. 

board  Air  Line  B.  Co.  v.  Padgett,  236  6.  Louisville,  etc.,  R.  Co.  v.  Melton, 
U.  S.  668,  35  S.  Ct.  481,  59  U.  S.  (L.  218  U.  S.  36,  30  8.  Ct.  676,  54  U.  S. 
ed.)  777;  Erie  R.  Co.  v.  Solomon,  237   (L.  ed.)  921. 

U.  S.  427,  35  S.  Ct.  648,  59  U.  S.  (L.  7.  Qnimby  v.  Boyd,  128  U.  8.  488, 
ed.)  1033;  Parker  v.  McLain,  237  U.  9  8.  Ct.  147,  32  U.  S.  (L.  ed.)  502; 
S.  469,  35  S.  Ct.  632,  59  U.  S.  (L.  ed.)  Marrow  v.  Brinkley,  129  U.  S.  178, 
1051;  Toop  v.  Ulvsses  Land  Co.,  237  9  S.  Ct.  267,  32  IT.  8.  (L.  ed.)  654; 
U.  8.  580,  35  S.  Ct.  739,  59  U.  S.  (L.  Butler  v.  Gage,  138  U.  S.  52,  11  S.  Ct. 
ed.)  1127;  United  Surety  Co.  v.  Ameri-  235,  34  U.  S.  (L.  ed.)  869;  Morrison 
can  Fruit  Product  Co.,  238  U.  S.  140,  v.  Watson,  154  U.  S.*  Ill,  14  S.  Ct. 
35  8.  Ct.  828,  59  U.  S.  (L.  ed.)  1238;  995,  38  U.  S.  (L.  ed.)  927;  Winona, 
Pennsylvania  Co.  v.  Donat,  239  U.  S.  etc.,  Land  Co.  v.  Minnesota;  159  U.  S. 
50,  36  8.  Ct.  4,  60  U.  S.  (L.  ed.)  139;  540,  16  S.  Ct.  88,  40  U.  S.  (L.  ed.) 
Chicago,  etc.,  R.  Co.  v.  Devine,  239  U.  252;  Union  Mut.  L.  Ins.  Co.  v.  Kirch- 
S.  52.  36  S.  Ct.  27,  60  U.  S.  (L.  ed.)  off,  169  U.  S.  103,  18  S.  Ct.  260,  42 
140-  St.  Louis,  etc.,  R.  Co.  v.  Shen-  U.  S.  (L.  ed.)  677;  California  Nat. 
herd.  240  U.  S,  240,  36  S.  Ct.  274,  60  ^ank  v.  Thomas,  171  U.  S.  441,  19  S. 
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question  first  raised  in  a  petition  for  rehearing  in  the  highest  state 
court  is  raised  too  late  "to  confer  jurisdiction  on  the  supreme  court,* 
although  it  seems  that  if  the  question  is  discussed  and  decided  by  the 
state  court  it  is  not  regarded  as  having  been  raised  too  late.*  And 
where  under  the  state  practice  the  highest  court  refuses  to  consider 
questions  not  raised  in  the  trial  court,  a  federal  question  not  so  raised 
cannot  be  considered  by  the  United  States  supreme  court.10 

88.  Record. — In  order  to  give  the  supreme  court  jurisdiction  the 
record  of  the  case  must  show,  by  direct  averment  or  necessary  intend- 
ment, that  a  federal  question  arose  and  was  decided  by  the  state 
court.11    The  true  test  is  not  whether  the  record  exhibits  an,  express 

Ct  4,  43  U.  S.  (L.  ed.)  231;  Scudder  Note:  63  L.R.A.  40. 

v.  Coler,  175  U.  S.  32,  20  S.  Ct.  26,  9.  Mallett  v.  North  Carolina,  181  U. 

44  U.  S.  (L.  ed.)  62;  Bolln  v.  Nebras-  S.  589,  21  S.  Ct.  730,  45  U.  S.  (L.  ed.) 

ka,  176  U.  S.  83,  20  S.  Ct.  287,  44  U.  1015;  Missouri,  etc.,  R.  Co.  v.' Elliott, 

S.   (L.  ed.)  382;  Chapin  v.  Fye,  179  184  U.  S.  530,  22  S.  Ct.  446,  46  U.  S. 

U.  S.  127,  21  S.  Ct.  71,  45  U.  S.  (L.  (L.   ed.)    673;    San   Jose  Land,  etc., 

ed.)  119;  Johnson  v.  New  York  L.  Ins.  Co.  v.  San  Jose  Ranche  Co.,  189  U.  S. 

Co.,  187  U.  S.  491,  23  S.  Ct.  194,  47  177,  23  S.  Ct.  487,  47  U.  S;  (L.  ed.) 

(J.  S.   (L.  ed.)   273;  Telluride  Power  765;  Leigh  v.  Green,  193  U.  S.  79,  24 

Transmission  Co.  v.  Rio  Grande  West>-  S.  Ct.  390,  48  U.   S.    (L.  ed.)    623; 

era  R.  Co.,  187  U.  S.  569,  23  S.  Ct.  178,  McKay  v.  Kalyton,  204  U.  S.  458,  27 

47  U.  S.  (L.  ed.)  307;  Wabash  R.  Co.  S.   Ct.  346,  51  U.   S.    (L.  ed.)   566; 

v.  Plannigan,  192  U.  S.  29,  24  S.  Ct.  Sullivan  v.  Texas,  207  U.  S.  416,  28 

224,  48  U.  S.  (L.  ed.)  328;  Montana  S.   Ct.  215,  52  U.  S.    (L.  ed.)   274; 

v.  Rice,  204  U.  S.  291,  27  S.  Ct.  281,  Illinois  Cent  R.  Co.  v.  Kentucky,  218 

51   U.   S.    (L.   ed.)    490;   Osborne  v.  U.  S.  551,  31  S.  Ct.  95,  54  U.  S.  (L. 

Clark,  204  U.  S.  565,  27  S.  Ct.  319,  51  ed.)    1147;    Kentucky   Union    Co.    v. 

U.  S.  (L.  ed.)  619;  Willoughby  v.  Chi-  Kentucky,  219  U.  S.  140,  31  S.  Ct. 

eago,  235  U.  S.  45,  35  S.  Ct.  23,  59  171,  55  U.  S.  (L.  ed.)  137.    ' 

U.  S.  (L.  ed.)  123;  Olympia  Min.  Co.  Note:  63  L.R.A.  41. 

v.  Kerns,  236  U.  S.  211,  35  S.  Ct.  415,  10.  Spies  v.  Illinois,  123  U.  S.  131, 

59  U.  S.  (L.  ed.)  542.  8  S.   Ct.  21,  22,  31  U.   S.    (L.  ed.) 

Note :  63  L.R. A.  39.  80 ;  Brooks  v.  Missouri,  124  U.  S.  394, 

8.  Loeber  v.   Schroeder,  149  U.  S.  8  S.  Ct.  443,  31  U.  S.  (L.  ed.)  454; 

580,  13  S.  Ct.  934,  37  U.  S.  (L.  ed.)  Baldwin  v.  Kansas,  129  U.  S.  52,  9 

856;  Capital  Nat.  Bank  v.  Cadiz  First  S.   Ct.   193,  32  U.   S.    (L.  ed.)    640; 

Nat.  Bank,  172  U.  S.  425,  19  S.  Ct.  Morrison  v.  Watson,  154  U.  S.  Ill,  14 

202,  43  U.  S.  (L.  ed.)  502;  Turner  v.  S.   Ct.  995,  38  U.  S.    (L.  ed.)    927; 

Richardson,  180  U.  S.  87,  21  S.  Ct.  Erie  R.  Co.  v.  Purdy,  185  U.  9.  148, 

295,  45  U.  S.  (L.  ed.)  438;  Weber  v.  22  S.  Ct.  605,  46  U.  S.  (L.  ed.)  847; 

Rogan,  188  U.  S.  10.  23  S.  Ct.  263,  47  Layton  v.  Missouri,  187  U.  S.  356,  23 

U.  S.  (L.  ed.)  363;  Mutual  L.  Ins.  Co.  S.  Ct.  137,  47  U.  S.  (L.  ed.)  214. 

v.  McGrew,  188  U.  S.  291,  23  S.  Ct.  Note :  63  L.R.A.  39. 

375,  47  U.  S.  (L.  ed.)  480,  63  L.R.A.  11.  Inglee   v.    Coolidge,    2    Wheat. 

33  and  note;  Chicago,  etc.,  R.  Co.  v.  363,  4  U.  S.  (L.  ed.)  261;  M'Kinney 

McGuire,  196  U.  S.  128,  25  S.  Ct.  200,  v.  Carroll,  12  Pet.  66,  9  U.  S.  (L.  ed.) 

49  U.  S.    (L.  ed.)   413;  McMillen   v.  1002;   Ocean  Ins.  Co.  v.  Polleys,  13 

Ferrum  Min.  Co..  197  U.  S.  343.  25  Pet.  157,  10  U.  S.  (L.  ed.)  105;  Artn- 

S.   Ct.  533,  49  U.   S.    (L.   ed.)    784;  strong  v.  Athens  County,  16  Pet.  281, 

Apex  Transp.  Co.  v.  Garbade,  32  Ore.  10  U.   S.    (L.  ed.)    965;   Commercial 

582,   52   Pac.   573.   54   Pac.   367,   62  Bank  v.  Buckingham,  5  How.  317,  12 

L.R.A.  513  and  note,  U.  S.  (L.  ed.)  169;  Crawford  v.  Ala- 
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statement  that  a  federal  question  was  presented,  but  whether  such 

bama  State  Bank,  7  How;  279,  12  U.  shaw,  128  U.  S.  132,  9  S.  Ct.  40,  32 
S.  (L.  ed.)  700;  Grand  Gulf,  etc.,  U.  S.  (L.  ed.)  369;  Clark  v.  Com.y  128 
Banking  Co.  v.  Marshall,  12  How.  165,  U.  S.  395,  9  S.  Ct.  2,  113,  32  U.  S. 
13  U.  S.  (L.  ed.)  938;  Lawler  v.  Wal-  (L.  ed.)  487;  Baldwin  v.  Kansas,  129 
ker,  14  How.  149,  14  U.  S.  (L.  ed.)  U.  S.  52,  9  S.  Ct.  193,  32  U.  S.  (L. 
364;  Michigan  Cent.  R.  Co.  v.  Michi-  ed.)  640;  Texas,  etc.,  R.  Co.  v.  South- 
gan  Southern  R.  Co.,  19  How.  378,  15  ern  Pac.  Co.,  137  U.  S.  48,  11  S.  Ct. 
U.  S.  (L.  ed.)  689;  Christ  Church  v.  10,  34  U.  S.  (L.  ed.)  614;  East  Ten- 
Philadelphia,  20  How.  26,  15  U.  S.  nessee,  etc.,  R.  Co.  v.  Frazier,  139  U. 
(L.  ed.)  802;  Medberry  v.  Ohio,  24  S.  288,  11  S.  Ct.  517.,  35  U.  S.  (L. 
How.  413, 16  U.  S.  (L.  ed.)  739;  Por-  ed.)  196;  Leeper  v.  Texas,  139  U.  S. 
ter  v.  Foley,  24  How.  415,  16  U.  S.  462,  11  S.  Ct.  577,  35  U.  S.  (L.  ed.) 
(L.  el)  740;  Taylor  v.  Morton,  2  225;  Marsh  v.  Nichols,  140  U.  S.  344, 
Black  481,  17  U.  S.  (L.  ed.)  277;  11  S.  Ct.  798,  35  U.  S.  (L.  ed.)  413; 
Passaic  River,  etc,  Bridges  v.  Hoboken  Brown  v.  Massachusetts,  144  U.  S.  573, 
Land,  etc.,  Co.,  1  Wall.  116,  17  U.  S.  12  S.  Ct.  757,  36  U.  S.  (L.  ed.)  546; 
(L.  ed.)  571;  Mississippi,  etc.,  R.  Oo.  Roby  v.  Colehour,  146  U.  S.  153,  13 
v.  Rock,  4  Wall.  177, 18  U.  S.  (L.  ed.)  S.  Ct.  47,  36  U.  S.  (L.  ed.)  922;  Powell 
381;  Ryan  v.  Thomas,  4  Wall.  603,  18  v.  Brunswick  County,  150  U.  S.  433, 
U.  S.  (L.  ed.)  460;  Walker  v.  Villa-  14  S.  Ct.  166,  37  U.  S.  (L.  ed.)  1134; 
vaso,  6  Wall.  124,  18  U.  S.  (L.  ed.)  California  Powder  Works  v.  Davis, 
853:  Gibson  v.  Chouteau,  8  Wall.  314,  151  U.  S.  389,  14  S.  Ct.  350,  38  U.  S. 
19  U.  S.  (L.  ed.)  317;  Parmelee  v.  (L.  ed.)  206;  Fowler  v.  Lamson,  164 
Lawrence,  11  Wall.  36,  20  U.  S.  (L.  U.  S.  252,  17  S.  Ct.  112,  41  U.  S.  (L. 
*d.)  48;  Phoenix  Ins.  Co.  v.  Gardner,  ed.)  424;  Zadig  v.  Baldwin,  166  U.  S. 
11  Wall.  204,  20  U.  S.  (L.  ed.)  112;  485,  17  S.  Ct.  639,  41  U.  S.  (L.  ed.) 
Cockroft  v.  Vose,  14  Wall  5,  20  U.  1087;  Oxley  Stave  Co.  v.  Butler  Coun- 
S.  (L.  ed.)  875;  Hurley  v.  Street,  14  ty,  166  U.  S.  648,  17  S.  Ct.  709,  41 
Wall.  85,  20  U.  S.  (L.  ed.)  786;  Ed-  U.  S.  (L.  ed.)  1149;  Louisville,  etc., 
wards  v.  Elliott,  21  Wall.  532,  22  U.  R.  Co.  v.  Louisville,  166  U.  S.  709,  17 
S.  (L.  ed.)  487;  Moore  v.  Mississippi,  S.  Ct.  725,  41  U.  S.  (L.  ed.)  1173; 
21  Wall.  636,  22  U.  S.  (L.  ed.)  653;  Levy  v.  Superior  Ct.,  167  U.  S.  175, 
Brown  v.  Atwell,  92  U.  S.  327,  23  U.  17  S.  Ct.  769,  42  U.  S.  (L.  ed.)  126; 
S.  (L.  ed.)  511;  Citizens  Bank  v.  Home  for  Incurables  v.  New  York,  187 
Board  of  Liquidation,  98  U.  S.  140,  25  U.  S.  155,  23  S.  Ct.  84,  47  U.  S.  (L. 
U.  S.  (L.  ed.)  114;  Bough  ton  v.  Ex-  ed.)  117,  63  L.R.A.  329  and  note; 
change  Bank,  104  U.  S.  427,  26  U.  S.  Cosmopolitan  Min.  Co.  v.  Walsh,  193 
(L.  ed.)  765;  Susquehanna  Boom  Co.  U.  S.  460,  24  S.  Ct.  489,  48  U.  S.  (L. 
v.  West  Branch  Boom  Co.,  110  U.  S.  ed.)  749;  Harding  v.  Illinois,  196  U. 
57,  3  S.  Ct.  438,  28  U.  S.  (L.  ed.)  S.  78,  25  S.  Ct.  176,  49  U.  S.  (L.  ed.) 
69;  Chouteau  v.  Barlow,  111  U.  S.  200,  394;  Burt  v.  Smith,  203  U.  S.  129,  27 
4  S.  Ct.  340,  28  U.  S.  (L.  ed.)  400;  S.  Ct.  37,  51  U.  S.  (L.  ed.)  121;  Sea- 
Detroit  City  R.  Co.  v.  Guthard,  114  board  Air  Line  Ry.  v.  Duvall,  225  U. 
U.  S.  133,  5  S.  Ct.  811,  29  U.  S.  (L.  S.  477,  32  S.  Ct  790,  56  U.  S.  (L. 
ed.)  118;  Simmerman  v.  Nebraska,  116  ed.)  1171;  Consolidated  Turnpike  Co. 
U.  S.  54,  6  S.  Ct.  333,  29  U.  S.  (L.  ed.)  v.  Norfolk,  etc.,  Co.,  228  U.  S.'  326, 
535;  Otis  v.  Oregon  Steamship  Co.,  33  S.  Ct.  510,  57  U.  S.  (L.  ed.)  857; 
116  U.  S.  548,  6  S.  Ct.  523,  29  U.  S.  Roller  v.  Murray,  234  U.  S.  738,  34 
(L.  ed.)  719;  Kansas  Endowment  S.  Ct.  902,  58  U.  S.  (L.  ed.)  1570. 
Ass'n  v.  Kansas,  120  U.  S.  103,  7  S.  Note :  63  L.R. A.  471.. 
Ct.  499,  30  U.  S.  (L.  ed.)  593;  Church  As  to  the  record  on  appeal  gener- 
v.  Kelsey,  121  U.  S.  282,  7  S.  Ct.  897,  ally,  see  Appeal  and  Error,  vol.  2, 
30  U.  S.  (L.  ed.)  960;  French  v.  Hop-  p.  124  et  seq. 

kins,  124  U.  S.  524,  8  S.  Ct.  589,  31       As  to  necessity  of  record  showing 
U.  S.  (L.  ed.)  536;  Chappell  v.  Brad-  jurisdiction,  see  supra,  par.  8. 
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a  question  was  actually  decided.1*  Therefore  if  the  record  shows 
on  its  face  that  a  feder&l  question  was  not  necessarily  involved,  and 
does  not  show  that  one  was  raised,  the  court  will  not  go  outside  of 
it,  to  the  opinion  or  elsewhere,  to  ascertain  whether  one  was  in  fact 
decided.1*  And  where  the  record  contains  no  final  judgment  of 
the  state  court  a  mere  allegation  in  a  bill  of  exceptions  of  an  adjudi- 
cation in  insolvency  and  the  exceptions  taken  is  not  sufficient  to 
show  any  final  judgment  which  will  sustain  a  writ  of  error  from 
the  supreme  court  to  a  state  court,14  although  where  the  grounds 
of  the  decision  of  the  state,  court  are  not  given  in  the  record  the  United 
States  supreme  court  will  look  into  the  bill  of  exceptions  taken  in  the 
court  of  original  jurisdiction  to  see  what  points  were  carried  nip  to 
the  higher  court  and  whether  they  were  necessarily  involved  in  the 
judgment  of  that  court.15  And  in  general  the  office  of  the  certificate, 
as  it  respects  the  federal  question,  is  to  make  more  specific  and  certain 
that  which  is  too  general  and  indefinite  in  the  record,  but  it  is  in- 
competent to  originate  the  question.16  But  where  the  statutes  of  a 
state  require  that  written  opinions  be  delivered  by  its  highest  court 
in  all  cases,  and  that  they  be  recorded,  the  supreme  court  may  examine 
the  opinions  so  delivered  and  recorded,  to  ascertain  the  grounds  of 
the  judgment  of  the  state  court.17     It  may  also  examine  the  entire 

12.  Furman  v.  Nichol,  8  Wall.  44,  S.  Ct  166,  37  U.  S.  (L.  ed.)  1134; 
19  U.  S.  (L.  ed.)  370;  Murray  v.  Dibble  v.  Bellingham  Bay  Land  Co., 
Charleston,  96  U.  S.  432,  24  U.  S.  (L.  163  U.  S.  63,  16  S.  Ct.  939,  41  U.  S. 
ed.)  760;  Kankauna  Water  Power  Co.  (L.  ed.)  72;  Henkel  v.  Cincinnati,  177 
v.  Green  Bay,  etc.,  Canal  Co.,  142  U.  U.  S.  170,  20  S.  Ct.  573,  44  U.  S.  (L. 
S.  254,  '12  S.  Ct.  173,  35  U.  S.  (L.  ed.)  ed.)  720;  Yazoo,  etc.,  E.  Co.  v.  Adams, 
1004;  Mutual  L.  Ins.  Co.  v.-  McGrew,  180  U.  S.  41,  21  S.  Ct.  25C,  45  U.  S. 
188  U.  S.  291,  23  S.  Ct.  375,  47  U.  S.  (L.  ed.)  415;  Fullerton  v.  Texas,  196 
(L.  ed.>  480,  63  L.R.A.  33  and  note.  U.  S.  192,  25  S.  Ct.  221,  49  U.  S.  (L. 

Note:  63  L.R.A.  471.  ed.)    443;   Louisville,   etc.,  R.   Co.   v. 

13.  Moore  v.  Mississippi,  21  Wall.  Smith,  204  U.  S.  551,  27  S.  Ct.  401,  51 
636,  22  U.S.  (L.  ed.)  653.  As  to  the  U.  S.  (L.  ed.)  612;  Seaboard  Air 
opinion  of  the  trial  court  as  a  part  of  Line  Ry.  v.  Duvall,  225  U.  S.  477,  32 
the  judgment  roll,  see  Appeal  and  Er-  S.  Ct.  790,  56  U.  S.  (L.  ed.)  1171; 
rob,  vol.  2,  p.  104.  Consolidated  Turnpike  Co.  v.  Norfolk, 

14.  Clarke  v.  McDade,  165  U.  S.  168,  etc.,  Co.,  228  U.  S.  326,  33  S.  Ct.  510, 
17  S.  Ct.  284,  41  U.  S.  (L.  ed.)  673.  57  U.  S.   (L.  ed.)   857;  Consolidated 

15.  Neilson  v.  Lagow,  12  How.  98,  Turnpike  Co.  v.  Norfolk,  etc.,"  R.  Co., 
13  U.  S.  (L.  ed.)  909.  228  U.  S,  596,  33  S.  Ct.  605,  57  U.  S. 

16.  Parmalee  v.  Lawrence,  11  Wall.  (L.  ed.)  982. 

36,  20  U.  S.  (L.  ed.)  48;  Caferton  v.  Note:  63  L.R.A.  477. 

Bowyer,  14  Wall.  216,  20  U.  S.   (L.  Compare  Gulf,  etc.,  R.  Co.  v.  Hewes, 

ed.)  882;  Brown  v.  Atwell,  92  U.  S.  183  U.  S.  66f  22  S.  Ct.  26,  46  U.  S. 

327,  23  U.  S.  (L.  ed.)  511;  Felix  v.  (L.  ed.)  86. 

Scharnueber,  125  U.  S.  54,  8  S.  Ct.  17.  Gross  v.  United  States  Mortg, 

759,  31  U.  S.  (L.  ed.)  687;  Leeper  v.  Co.,  108  U.  S.  477,  2  S.  Ct.  940,  27  U. 

Texas,  139  U.  S.  462,  11  S.  Ct.  577,  S.  (L.  ed.)  795;  Philadelphia  F.  Ass'n 

35    U.    S.    (L.    ed.)    225;    Powell   v.  v.  New  York,  119  U.  S.  110,  7  S.  Ct. 

Brunswick  County,  150  U.  S.  433,  14  108,  30  U.  S.  (L.  ed.)  342;  Kreiger  v. 
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record,  including  the  evidence,  if  properly  incorporated  therein,  to 
determine  whether  what  purport*  to  be  a  general  finding  of  facts 
against  one  party  necessarily  involves  the  decision  of  questions  of  lfcw 
bearing  on  a  federal  right  claimed  by  such  party  in  the  state  court.18 

Certiorari  to  and  Review  of  Decisions  of  Circuit  Court  of  Appeals 

89.  Questions  Certified  to  Supreme  Court — The  power  conferred  pn 
the  circuit  court  of  appeals  to  certify  to  the  supreme  court  questions 
or  propositions  of  law  on  which  it  desires  instructions  (Judicial  Code, 
§  239;  5  Fed.  St.  Ann.  2d  ed.  838)  does  not  permit  that  court 
to  ask  for  instructions  on  an  issue  which  it  has  no  right  to  decide.1* 
It  is  only  questions  of  gravity  and  importance  that  should  be  certi- 
fied.80 In  order  to  invoke  the  exercise  of  this  jurisdiction  the  ques- 
tions or  propositions  of  law  must  also  be  clearly  and  distinctly  certified, 
and  the  certificate  must  show  that  the  instruction  of  the  supreme  court 
as  to  their  proper  decision  is  desired.1  The  questions  that  can  be  certi- 
fied are  questions  of  law  only,2  and  never  a  question  of  mixed  law  and 
fact,  on  the  decision  of  which  the  whole  case  turns.*    When  the  ques- 

Shelbv  R.  Co.,  125  U.  S.  39,  8  S.  Ct.  (L.  ed.)  1030;  Cross  v.  Evans.- 167  U. 

752.  31  U.  S.  (L.  ed.)  675.  S.  60,  17  S.  Ct.  733,  42  U.  S.  (L.  ed.) 

18.  Kansas  City  Southern  R.  Co.  v.  77 ;  Warner  v.  New  Orleans,  167  U.  S. 
C.  H.  Albers  Commission  Co.,  223  U.  467,  17  S.  Ct.  892,  42  U.  S.  (L.  ed.) 
S.  573,  32  S.  Ct.  316,  56  U.  S.  (L.  ed.)  239;  Del  Monte  Min.,  etc.,  Co.  v. 
556.  Last   Chance   Min.,   etc.,  Co.,  171  U. 

19.  Billings  v.  United  States,  232  U.  S.  55,  18  S.  Ct.  895,  43  U.  S.  (L.  ed.) 
S.  261,  34  S.  Ct  421,  68  U.  S.  (L.  ed.)  72;  Emskeimer  v.  New  Orleans,  186  U. 
596.  S.  33,  22  S.  Ct.  770,  46  U.  S.  (L.  ed.) 

20.  Lau  On  Bew,  Petitioner,  141  U.  jQ42 ;  Chicago,  etc.,  R.  Co.  v.  Williams, 
S.  583, 12  S.  Ct.  43,  35  U.  S.  '(L.  ed.)  205  U.  S.  444,  27  S.  Ct.  559,  51  U.  S. 
o68^1*^^0^'   o43  ,?'A?^f«?  (L-  ed.)  875;  The  Folmina,  212  U.  S. 

5'    °ili.ttir         U- A«ftr  ^LPfc    *4>  29  S-  Ct-  363>  53  U'   S'    (**  •*•> 

q01^  ^ STr?  t  n  3\  h£  *46;  Chicago,  etc.,  R.  Co.  v.  Williams, 
S.   Ct.  66o    41  U.  S.    (L.  ed.)   1095.  ^  n   g  4Q2  ^  g   Ct  514  53  v   s 

As  to  certifying:  questions  generally  to  (L  d  }  1Q58*  Baltim  et  R.  Co. 
^fe^vnJ^  d^18q10n'8eeAppKAL  v.  Interstate  Commerce  Commission, 
™  Sbus0 Wa£h  Co.'  v.  Robbing  215  U.  8 .216,  »  S    Ct   86,  54  U.  S. 

148  U.  S.  266,  13  S.  Ct.  594,  37  U.  S.  (Jt  ^")016*;  ^ cd  £tatff  Vcn  TO 

(L.    ed.)    445;    Pelsenheld   v.   United  23d  u;  s-  ™>  3o  b-  u-  16»  59  u-  S' 

States,  186  U.  S.  126,  22  S.  Ct.  740,  46  (L.  ed.)  129.      - 

U.    S.    (L.    ed.)    1085;    HalloweU   v.  3.  Graver  v.  Faurot,  162  U.  S.  4o5, 

United  States,  209  U.  S.  101,  28  S.  Ct.  16  S.  Ct.  799,  40  U.  S.  (L.  ed.)  1030; 

498,  52  U.  S.  (L.  ed.)  702.    See  Ricaud  Chicago,  etc.,  R.  Co.  v.  Williams,  205 

v.  American  Metal  Co.,  246  U.  S.  304,  U.   S.  444,  27  S.  Ct.  559,  51  U.   S. 

38  S.  Ct.  312.  62  U.  S.  (L.  ed.)  733.  (L.    ed.)    875;    Hollowell    v.    United 

2.  Cincinnati,   etc.,   R.    Co.   v.   Mc-  States,  209  U.  S.  101,  28  S.  Ct.  498, 

Keen,  149  U,  S.  259,  13  S.  Ct.  840,  37  52  U.  S.  (L.  ed.)  702;  United  States  v. 

V   S    (C*  ed.)  725;  Graver  v.  Faurot,  Mayer,  235  U.  S.  55,  35  S.  Ct.  16,  59 

162  U.  S.  435, 16  S.  Ct  799,  40  U.  S.  U.  S.  (L.  ed.)  129. 
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tions  propounded  are  general  in  their  nature,  and  amount  simply  to 
submitting  the  whole  case  on  the  entire  record  to  the  supreme  court 
for  decision,  the  questions  certified  cannot  be  treated  as  stating  dis- 
tinct propositions  of  law,4  Similarly  the  supreme  court  cannot  be 
required  by  means  of  a  certificate  to  consider  questions  that  are  hypo- 
thetical or  speculative,5  nor  has  it  any  power  to  instruct  on  an  issue 
which  the  circuit  court  of  appeals  has  no  authority  to  decide,  or  to  re- 
fuse to  decide  issues  properly  before  it  for  judgment.6  And  ques- 
tions so  certified  will  not  be  considered  when  other  separate  and  dis- 
tinct propositions  of  law  not  expressly  referred  to  in  the  certificate  are 
essential  to  be  passed  on  in  considering  the  general  questions  certi- 
fied.7 A  certificate  is  not  effective  when  a  quorum  of  the  members  of 
the  circuit  court  of  appeals  does  not  sit  in  the  case.8  But  when  ques- 
tions or  propositions  are  certified,  accompanied  by  a  proper  statement 
of  the  facts  on  which  they  arise,  it  is  for  the  supreme  court  to  deter- 
mine whether  they  will  answer  them  as  propounded,  or  direct  the 
whole  record  to  be  placed  before  it  in  order  to  decide  the  matter  in 
controversy »9  which  procedure  has  in  some  cases  been  adopted  on 
application  of  the  parties,10  and  after  argument  on  the  merits.11 

90.  Power  to  Issue  Certiorari  in  General. — Section  240  of  the  Judi- 
cial Code  (5  Fed.  St.  Ann.  2d  ed.  854)  is  as  follows  :  "In  any  case, 
civil  or  criminal,  in  which  the  judgment  or  decree  of  the  circuit  court 
of  appeals  is  made  final  by  the  provisions  of  this  title,  it  shall  be 
competent  for  the  supreme  court  to  require,  by  certiorari  or  otherwise, 
upon  the  petition  of  any  party  thereto,  any  such  case  to  be  certified 
to  the  supreme  court  for  its  review  and  determination,  with  the  same 
power  and  authority  in  the  case  as  if  it  bad  been  carried  by  appeal 
or  writ  of  error  to  the  supreme  court."  The  object  of  the  enactment 
is  to  secure  a  uniformity  of  ruling  in  the  different  circuits  as  well  as 
the  disposition  of  cases  whose  gravity  and  importance  render  the  ac- 
tion of  the  tribunal  of  last  resort  peculiarly  desirable.18  The  right 
to  issue  this  writ  is  also  conferred  under  the  power  to  issue  all  writs 
not  specifically  provided  for  by  statute  which  may  be  necessary  for 

4.  Cross  v.  Evans,  167  U.  S.  60, 17  S.  9.  Cincinnati,   etc.,   R.   Co.   v.   Mc- 

Ct.  733,  42  U.  S.  (L.  ed.)  77;  United  Keen,  149  U.  S.  259,  13  S.  Ct.  840, 

States  v.  Mayer,  235  U.  S.  55,  35  S.  Ct.  37  U.  S.  (L.  ed.)  725. 

16,  59  U.  S.  (L.  ed.)  129.  10.  Loewe  v.  Lawlor,  208  U.  S.  274, 

6.  United  States  v.  Mayer,  235  U.  S.  28  S.  Ct.  301,  52  U.  S.  (L.  ed.)  488, 13 

55,  35  S.  Ct.  16,  59  U.  S.  (L.  ed.)  129.  Ann.  Cas.  815.    See  The  Delaware,  161 

6.  Billings  v.  United  States,  232  U.  U.  S.  459,  16  S.  Ct.  516,  40  U.  S.  (L. 
S.  261,  34  S.  Ct.  421,  58  U.  S.  (L.  ed.)  ed.)  771. 

596  11.  Brunswick  Terminal  Co.  v.  Na- 

7.  Cross  v.  Evans,  167  U.  S.  60,  17  tional  Bank,  192  U.  S.  386,  24  S.  Ct 
S.  Ct.  733,  42  U.  S.  (L.  ed.)  77.  314,  48  U.  S.  (L.  ed.)  491. 

8.  Cincinnati,   etc.,   R.    Co.    v.   Mc-       12.  Warner  v.  New  Orleans,  167  U. 
Keen,  149  U.  S.  259,  13  S.  Ct  840,  S.  467, 17  S.  Ct  892,  42  U.  S.  (L.  ed.) 

37  U.  S.  (L.  ed.)  725.  \    239 
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the  exercise  of  its  jurisdiction  and  agreeable  to  the  usages  and  prin- 
ciples of  law.1*  Provision  is  also  made  by  Act  of  Congress  for  review 
by  this  means  in  certain  other  cases  decided  by  the  circuit  court  of 
appeals.  (Act  of  Sept  6,  1916,  ch.  448,  §  4;  Fed.  St.  Ann.  Supp. 
1918,  p.  421). 

91.  Certiorari  to  Review  Judgments  and  Decrees. — The  power  of 
review  on  certiorari,  the  exercise  of  which  is  discretionary,14  and  not 
affected  by  the  amount  in  dispute,1*  is  confined  to  those  cases  in  which 
the  judgments  and  decrees  of  the  circuit  court  of  appeals  are  made 
final,  and  are  not  reviewable  on  appeal  or  writ  of  error.16  This  power  is 
not  affected  by  the  condition  of  the  case  as  it  exists  in  the  court  of 
appeals,17  the  issuance  of  the  writ  being  allowable  pending  action  in 
that  court,18  although  this  course  is  not  generally  favored,19  it  being 
ordinarily  only  issued  after  a  final  decree.?0  The  power  thus  given, 
while  it  is  a  comprehensive  and  unlimited  one,1  is  nevertheless  to  be 
exercised  sparingly  and  only  in  cases  of  gravity  and  importance,*  as 
where  it  is  necessary  to  prevent  extraordinary  inconvenience  and  em- 
barrassment in  the  conduct  of  the  case/  since  if  carelessly  exercised 

13.  See  infra,  par.  92.  United  States  v.  The  Three  Friends, 

14.  American  Constr.  Co.  v.  Jack-  166  U.  S.  1, 17  S.  Ct.  495,  41  U.  S.  (L. 
sonville,  etc.,  R.  Co.,  148  U.  S.  372,  13  e<L)  897;  The  Conqueror,  166  U.  S. 
S.  Ct.  758,  37  U.  S.  (L.  ed.)  486;  110,  17  S.  Ct.  510,  41  U.  S.  (L.  ed.) 
Smith  v.  Vulcan  Iron  Works,  165  U.  S.  937;  Panama  R.  Co.  v.  Napier  Ship- 
518,  17  S.  Ct.  407,  41  U.  S.  (L.  ed.)  ping  Co.,  166  U.  S.  280, 17  S.  Ct.  572, 
810.  41   U.   S.    (L.   ed.)    1004;   Hamilton- 

15.  Whitney  v.  Dick,  202  U.  S.  132,  Brown  Shoe  Co.  v.  Wolf,  240  U.  S. 
26  S.  Ct.  584,  50  U.  S.  (L.  ed.)  963.     251, 36  S.'  Ct.  269, 60  U.  S.  (L.  ed.)  629. 

16.  Chicago,  etc.,  R.  Co.  v.  Osborne,       Note:  53  U.  S.   (L.  ed.)   713. 

146  U.  S.  354;  13  S.  Ct.  281,  36  U.  S.  1.  Forsyth  v.  Hammond,  166  U.  S. 

(L.  ed.)  1002;  Aztec  Min.  Co.  v.  Rip-  506,  17  S.  Ct.  665,  41  U.  S.  (L.  ed.) 

ley,  151  U.  S.  79,  14  S.  Ct.  236,  38  U.  1095. 

S.   (L.  ed.)  80;  Kingman  v.  Western  2.  In  re  Woods,  143  U.  S.  202, 12  S. 

Mfg.  Co.,  170  U.  S.  675, 18  S.  Ct.  786,  Ct.  417,  36  U.  S.  (L.  ed.)  125;  Lau  Ow 

42  U.  S.  (L.  ed.)  1192;  United  States  Bew  v.  United  States,  144  U.  S.  47,42 

v.  Beatty,  232  U.  S.  463,  34  S.  Ct.  392,  S.   Ct.  517,  36  U.   S.    (L.  ed.)    340; 

58  U.  S.  (L.  ed.)  686.  American  Constr.  Co.  v.  Jacksonville, 

17.  Forsyth  v.  Hammond,  166  U.  S.  etc.,  R.  Co.,  148  U.  S.  372,  13  S.  Ct. 
506,  17  S.  Ct.  665,  41  U.  S.  (L.  ed.)  758,  37  U.  S.  (L.  ed.)  486;  Forsyth  v. 
1395.  Hammond,  166  U.  S.  506,  17  S.  Ct. 

18.  United  States  v.  The  Three  665,  41  U.  S.  (L.  ed.)  1095;  Fields  v. 
Friends,  166  U.  S.  1,  17  S.  Ct.  495,  41  United  States,  205  U.  S.  292,  27  S.  Ct. 
U.  S.  (L.  ed.)  897;  St.  Louis,  etc.,  R.  543,  51  U.  S.  (L.  ed.)  807;  Denver  v. 
Co.  v.  Wabash  R.  Co.,  217  U.  S,  247,  30  New  York  Trust  Co.,  229  U.  S.  123,  33 
S.  Ct.  510,  54  U.  S.  (L.  ed.)  752.  S.  Ct.  657,  57  U.  S.   (L.  ed.)   1101; 

Note:  53  U.  S.  (L.  ed.)  713.  Hamilton-Brown  Shoe  Co.  v.  Wolf, 240 

19.  United  States  v.  The  Three  U.  S.  251,  36  S.  Ct.  269,  60  U.  S.  (L. 
Friends,  166  U.  S.  1,  17  S.  Ct.  495,  41  ed.)  629. 

U.  S.  (L.  ed.)  897.  Note:  53  U.  S.  (L.  ed.)  712. 

20.  American  Constr.  Co.  v.  Jack-  3.  American  Constr.  Co.  v.  Jack- 
sonville, etc.,  R.  Co.,  148  U.  S.  372, 13  sonville,  etc..  R.  Co.,  148  U.  S.  372-  13 
S.  Ct.  758,  37  U.  S.   (L.  ed.)   486;  S.  Ct  758,  37  U.  S.  (L.  ed.)  486.  ' 
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it  might  defeat  the  very  purpose  of  the  act  creating  that  court.4  In 
general  it  may  be  said  that  it  will  be  exercised  only  when  the  cir- 
cumstances of  the  case  satisfy  the  court  that  the  importance  of  the 
question  involved,  the  necessity  of  avoiding  conflict  between  two  oir 
more  courts  of  appeal,  or  between  courts  of  appeal  and  courts  of  a 
State,  or  some  matter  aifecting  the  interests  of  the  nation  in  its  inter- 
nal or  external  relations,  demands  its  exercise.5  And  a  writ  granted 
on  the  application  of  the  United  States,  on  the  ground  that  the  deci- 
sion below  involved  a  principle  of  far  reaching  importance,  will  be 
dismissed  where  the  supreme  court  is  convinced,  after  final  hearing, 
that  the  action  of  the  court  below  did  not  deal  with  that,  principle.* 
Furthermore,  the*supreme  court  will  not  exercise  this  power  to  review 
a  decision  of  the  circuit  court  of  appeals  in  dismissing  an  appeal  from 
the  lower  court  where  the  only  difference  that  can  result  will  be  an 
affirmance  instead  of  a  dismissal  and  no  substantial  rights  of  the  par- 
ties will  be  affected.7  And  petitions  for  certiorari  to  the  circuit  courts 
of  appeals  are  at  the  risk  of  the  party  making  them,  end  whenever, 
in  the  progress  of  the  case,  facts  develop  which,  if  disclosed  on  the 
application,  would  have  induced  a  refusal,  the  supreme  court  may  on 
motion  by  a  party,  or  ex  mero  motu,  dismiss  the  writ.*  But  when 
the  writ  has  been  issued  the  supreme  court  has  power  to  render  such 
judgment  as  the  circuit  court  of  appeals  should  have  rendered,  or  to 
reverse  a  judgment  of  affirmance  by  that  court,  and  send  the  case  back 
to  it.9  So  when  reviewing  by  certiorari  the  decree  of  a  circuit  court 
of  appeals  which  affirmed  an  interlocutory  order  granting  temporary 
injunctions  upon  bill  and. cross  bill,  the  supreme  court  is  not  confined 
to  a  consideration  of  the  act  of  granting  the  injunctions,  but  may 
determine  as  well  whether  there  is  any  insuperable  objection,  in  point 
of  jurisdiction  or  merits,  to  the  maintenance  of  either  bill,  and,  if  so, 
may  direct  a  final  decree  dismissing  it.10 

92.  Certiorari  under  Power  to  Issue  Writs  Necessary  to  Exercise 
o£  Jurisdiction. — The  power  under  the  statute  (Judicial  Code,  §  262 ; 

4.  Forsyth  v.  Hammond,  166  U.  8.  U.  S.  518,  17  S.  Ct.  407,  41  U.  S.  (L. 
506.  17  S.  Ct.  665,  41  U.  S.  (L.  ed.)    ed.)  810. 

1095.  8.  Furness      v.      Yang-Tsze      Ins. 

5.  American  Constr.  Co.  v.  Jackson^  £**%  ^42/rJJ'  ,s-  ^0,  37  S.  Ct.  141, 
vxlle,  etc.,  R.  Co.,  148  U.  S.  372,  13  S.  61ftUV>S\ (L'  **•>  i°^,and  *ot,e*  Mn 
Ct.  758,  37  U.  S.  (L.  ed.)  486;  Forsyth  n  Vl^A*q"V>  m^orFZ'  n 
v.  Hammond,  166  U.  S.  506,  17  S.  Ct  Yi  *•  ^  *8  S.  Ct.  657,  52  U.  S.  (L. 
aa*  /ii  tt  q  (X  <*a  \  inos.  ttt,;^  ed.)  1002.  See  also  Lutcher,  etc.,  Lntn- 
665    41  US.   (L    ed      M^Vmtod  ber  Co.  v.  Knight,  217  U.  S  257  30  S. 

r     ™«\^n  £    n      a  hn'  Ct  505'  «*  U.  V(L.  ed.)  757;  Brown 

Ct   596,  55  U.  S.  (L.  ed  )  578.  v    Fletcher,  237  U.  S.  583,  35  S.  Ct. 

Note:  53  U.  S.  (L.  ed.)  712.  750?  59  u.  S.  (L.  ed.)  1128. 

6.  United  States  v.  Rimer,  220  U.  S.  Note:  61  U.  S.   (L.  ed.)  412. 
547,  31  S.  Ct.  596,  55  U.  S.  (L.  ed.)  10.  Denver  v.  New  York  Trust  Co., 
578.                             .  229  tJ.  S.  123,  33  S.  Ct.  657,  57  U.  5. 

7.  Smith  v.  Vulcan  Iron  Works,  165  (L.:  ed.)  110L 
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5  Fed.  St  Ann.  2d  ed.  928)  to  issue  all  writs  not  specifically  pro- 
vided for  permits  the  issuance  by  the  supreme  court  of  the  writ  of 
certiorari  in  proper  cases,1*  in  the  discretion  of  the  court  on  special 
cause  or  ground  shown,1*  and  contemplates  its  employment  in  instan- 
ces not  covered  by  section  240  of  the  Judicial  Code,1*  thus  affording 
ample  authority  for  using  the  writ  as  an  auxiliary  process,  and  when- 
ever there  is  an  imperative  necessity  therefor,  as  a  means  of  correcting 
excesses  of  jurisdiction,  of  giving  full  force  and  effect  to  existing  ap- 
pellate authority.14  While  the  power  to  issue  this  writ  is  to  be  used 
sparingly,  the  supreme  court  will  be  slow  to  reach  a  conclusion  which 
would  deprive  it  of  that  power  in  proper  cases  for  the  purpose  of  re- 
viewing the  action  of  federal  courts  inferior  in  jurisdiction.1*  It  is 
not,  however,  to  be  resorted  t6  in  place  of  a  writ  of  error  whenever  it 
may  suit  the  convenience  of  the  parties.  There  must  be  circumstan- 
ces imperatively  demanding  a  departure  from  the  ordinary  remedy  by 
writ  of  error  or  appeal,16  and  the  power  will  not  be  exercised  where 
there  is  an  equally  adequate  remedy  by  appeal  or  otherwise.17  Nor 
can  it  be  independently  used  to  supply  the  place  of  a  writ  of  error 
for  the  mere  correction  of  error.18  And  in  cases  in  which  the  supreme 
court  possesses  neither  original  nor  appellate  jurisdiction  it  cannot 
grant  certiorari  as  ancillary  thereto.19 

93.  Appeals  and  Writs  of  Error  from  Circuit  Coutf  of  Appeals. — 
In  any  case  in  which  the  judgment  or  decree  of  the  circuit  court  of 
appeals  is  not  made  final  by  the  Judicial  Code  there  is  given,  as  of 
right,  an  appeal  or  writ  of  error  to  the  supreme  court  where  the  mat- 

11.  American  Constr.  Co.  v.  Jack-  15.  McClellan  v.  Carland,  217  U.  S. 
sonville,  etc.,  R.  Co.,  148  U.  S.  372, 13  268,  30  S.  Ct  501,  54  U.  S.  (L.  ed.) 
S.  Ct.  758,  37  U.  S.  (L.  ed.)  486;  In  re  762. 

Tampa  Suburban  R.  Co.,  168  U.  S.  583,  16.  Whitney  v.  Dick,  202  U.  S.  132, 

18  S.  Ct  177,  42  U.  S.  (L.  ed.)  589;  26  S.  Ct.  584,  50  U.  S.  (L.  ed.)  963; 

McClellan  v.  Carland,  217  U.  S.  268,  30  United  States  v.  Dickinson,  213  U.  S. 

S.  Ct  501,  54  U.  S.  (L.  ed.)  762.  92,  29  S.  Ct.  485,  53  U.  S.  (L.  ed.) 

12.  American  Constr.  Co.  v.  Jack-  7H ;  United  States  v.  Beatty,  232  U.  S. 
sonville,  etc.,  R.  Co.,  148  U.  S.  372,  13  463,  34  S.  Ct  392,  58  U.  S.  (L.  ed.) 
S.  Ct  758,  37  U.  S.  (L.  ed.)  486;  In  re  686^ 

Tampa  Suburban  R.  Co.,  168  U.  S.  i7u  In  re  Tampa  Suburban  R.  Co., 
583,  18  S.  Ct  177,  42  U.  S.  (L   ed.)    168  LT  g   533  18  Si  Ct  177  42  u.  S. 

S  2W  22CS  C^  i  U  S°'V£  ed  >*  <L'  <*>  589'  In  re  Huguley  M*  C°" 
S.  297,  22  b.  U.  455,  4b  U.  h.  (U  ed.)    lg4  ^   g   2g?>  22  g    a  ^  46  v   g 

13    See  sacra  nar   89  et  sea  (L'  ed)  549">  United  St*tes  v*  Dickin~ 

S  ST  "SWKd  165^8.  443,  -V}?  U,?V??'  29  S'  ^  485'  53 
17  S.  Ct  385,  41  U.  S.  (L.  ed.)  782;   U-  f  fr.™*™-        ~  , .  01Q 

Whitney  v.  Dick,  202  U.  S.  132,  26  S.       **•  ^j?1*??  £taies  JorLoSf0^  Tr 
Ct  584,  50  U.  S.  (L.  ed.)  963;  McClel-  U.  S.  92,  29  S.  Ct.  485,  53  U.  S.  (L. 

Ian  v.  Carland,  217  U.  S.  268,  30  S.  ed.)  711. 

Ct  501,  54  U.  S.  (L.  ed.)  762;  United  19.  In  re  Massachusetts,  197  U.  S. 
States  v.  Beatty,  232  U.  S.  463,  34  S.  482,  25  S.  Ct.  512,  49  U.  S.  (L.  ed.) 
Ct  392,  58  U.  S.  (L.  ed.)  686.  845. 
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tor  in  controversy  shall  exceed  one  thousand  dollars  besides  costs 
(Judicial  Code,  §  241;  5  Fed.  St.  Ann.  2d  ed.  877)  »>  The  judg- 
ment must,  however,  be  one  which  is  not  so  made  final,1  and  the 
amount  in  controversy  is  essential,*  and  must  b6  of  an  actual  and  not 
speculative  value.*  Therefore  no  appeal  can  be  had  from  a  judgment 
or  decree  of  the  circuit  court  of  appeals  in  a  case  in  which  the  juris- 
diction is  dependent  entirely  on  the  diverse  citizenship  of  the  par- 
ties,4 or  is  made  final  on  some  other  ground  specified  in  the  act,*  un- 

20.  See    Lau    Ow    Bew    v.    United  S.  (L.  ed.)  199;  Rouse  v.  Hornsby,  161 

States,  144  U.  S.  47,  12  S.  Ct.  517,  36  U.  S.  588,  16  S.  Ct.  610,  40  U.  S.  (L. 

U.  S.  (L.  ed.)  340;  American  Sugar  ed.)   817;  Press  Pub.  Co.  v.  Monroe, 

Refining  Go.  v.  New  Orleans,  181  U.  S.  164  «U.  S.  105,  17  S.  Ct.  40,  41  U.  S. 

277,  21  S.  Ct.  646,  45  U.  S.  (L.  ed.)  (L.  ed.)  367;  Ex  parte  Jones,  164  U. 

859;  MacFadden  v.  United  States,  213  S.    691,    17    S.    Ct.    222,    41    U.    S. 

U.  S.  288,  29  S.  Ct.  490,  53  U.  S.  (L.  (L.  ed.)   601;  Benjamin  v.  New  Or- 

ed.)  801.  leans,  169  U.  S.  161,  18  S.  Ct.  298,  42 

1.  Colorado  Cent.  Consol.  Min.  Co.  v.  U.  S.  (L*  ed.)  700;  Pope  v.  Louisville, 
Turck,  150  U.  S.  138,  14  S.  Ct.  35,  3/  etc.,  R.  Co.,  173  U.  S.  573,  19  S.  Ct. 
U.  S.  (L.  ed.)  1030;  Anglo-California  500,  43  U.  S.  (L.  ed.)  814;  Arbuckle  v. 
Bank  v.  United  States,  175  U.  S.  37,  Blackburn,  191  U.  S.  405,  24  S.  Ct. 
20  S.  Ct  19,  44  U.  S.  (L.  ed.)  64;  148,  48  U.  S.  (L.  ed.)  239;  Bankers' 
Huguley  Mfg.  Co.  v.  Galeton  Cotton  Mut.  Casualty  Co.  v.  Minneapolis,  etc., 
Mills,  184  U.  S.  290,  22  S.  Ct  452,  46  R.  Co.,  192  U.  S.  371,  24  S.  Ct  325,  48 
U.  S.  (L.  ed.)  546;  Continental  Nat.  U.  S.  (L.  ed.)  484;  Stevenson  v.  Fain, 
Bank  v.  Buford,  191  U.  S.  119,  24  S.  195  U.  S.  165,  25  S.  Ct.  6,  49  U.  S. 
Ct  54,  48  U.  S.  (L.  ed.)  119;  Bankers'  (L.  ed.)  142;  Bonin  v.  Gulf  Co.,  198  U. 
Mut.  Casualty  Co.  v.  Minneapolis,  etc.,  S.  115,  25  S.  Ct  608,  49  U.  S.  (L.  ed.) 
R.  Co.,  192  U.  S.  371,  24  S.  Ct.  325,  48  970 ;  Cochran  v.  Montgomery  County, 
U.  S.  (L.  ed.)  484;  MacFadden  v.  199  U.  S.  260,  26  S.  Ct  58,  50  U.  S. 
United  States,  213  U.  S.  288,  29  S.  (L.  ed.)  182,  4  Ann.  Cas.  451;  Bagley 
Ct.  490,  53  U.  S.  (L.  ed.)  801;  Union  v.  General  F.  Extinguisher  Co.,  212  U. 
Trust  Co.  v.  Westhus,  228  U.  S.  519,  S.  477,  29  S.  Ct.  341,  53  U.  S.  (L.  ed.) 
33  S.  Ct.  593,  57  U.  S.  (L.  ed.)  947;  605;  Weir  v.  Rountree,  216  U.  S.  607, 
Norton  v.  Whiteside,  239  U.  S.  144,  30  S.  Ct  418,  54  U.  S.  (L.  ed.)  635; 

36  S.  Ct.  97,  60  U.  S.  (L.  ed.)  186.  Omaha  Electric  Light,  etc.,  Co.  v. 
Note:  53  U.  S.  (L.  ed.)  605.  Omaha,  230  U.  S.  123,  33  S.  Ct  974, 
Amount  in  controversy  generally  as  57  U.  S.  (L.  ed.)  1419;  McCormick  v. 

basis  of  jurisdiction,  see  supra,  par.  Oklahoma  City,  236  U.  S.  657,  35  S. 
34.  Ct.  455,  59  U.  S.  (L.  ed.)  771;  Louis- 

Amount  in  controversy  as  basis  of  ville,  etc.,  R.  Co.  v.  Western  Union  Tel. 
jurisdiction  in  district  court,  see  infra,  Co.,  237  U.  S.  300,  35  S.  Ct.  598,  59 
par.  119.  U.  S.  (L.  ed.)  965;  G.  &  C.  Merriam 

2.  Whitnev  v.  Dick,  202  U.  S.  132,  Co.  v.  Syndicate  Pub.  Co.,  237  U.  S. 
26  S.  Ct  584,  50  U.  S.  (L.  ed.)  963;  618,  35  S.  Ct.  708,  59  U.  S.  (L.  ed.) 
McClellan  v.  Carland,  217  U.  S.  268,  1148;  Delaware,  etc.,  R.  Co.  v.  Yurk- 
30  S.  Ct.  501,  54  U.  S.  (L.  ed.)  762.       onis,  238  U.  S.  439;  35  S.  Ct.  902,  59 

3.  Huntington  v.  Saunders,  163  U.  U.  S.  (L.  ed.)  1397. 

S.  319, 16  S.  Ct.  1120,  41  U.  S.  (L.  ed.)  Note:  53  U.  S.  (L.  ed.)  606. 

174.  5.  Oregon  R.,  etc.,  Co.  v.  Balfour, 

4.  Colorado  Cent  Consol.  Min.  Co.  179  U.  S.  55,  21  S.  Ct.  28,  45  U.  S. 
v.  Turck,  150  U.  S.  138,  14  S.  Ct.  35,  (L.  ed.)   82;  Cary  Mfg.  Co.  v.  Acme 

37  U.  S.  (L.  ed.)  1030;  Borgmeyer  v.  Flexible  Clasp  Co.,  187  U.  S.  427.  23 
Idler,  159  U.  S.  408,  16  S.  Ct  34.  40  V.   S.  Ct  211,  47  U  S.  (L.  ed.)  244;  Mc- 
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less  original  jurisdiction  is  invoked  on  other  grounds  which  are  nec- 
essarily involved  in  the  decision.*  And  in  a  case  in  which  the  decree 
of  the  circuit  court  of  appeals  is  made  final,  a  decree  on  an  interven- 
tion in  the  same  suit  must  be  regarded  as  equally  final  because  the 
intervention  is  entertained  in  virtue  of  jurisdiction  in  the  lower  court 
already  subsisting.7  Similarly  where  a  decree  of  the  circuit  court  of 
appeals  is  final  in  the  main  suit,  decrees  in  accessory  and  subordinate 
proceedings  are  also  final,  and  appeals  therefrom  to  the  supreme  court 
cannot  be  sustained8  In  order  to  maintain  that  a  decision  was  not 
final  where  diversity  of  citizenship  was  alleged,  it  must  appear  that 
the  jurisdiction  was  not  dependent  solely  on  that  ground.'  Thus  in 
an  action  for  damages  for  negligence  of  a  railroad  corporation  a  judg- 
ment of  the  circuit  court  of  appeals  is  not  final,  if  the  jurisdiction 
depended  not  merely  on  diverse  citizenship  but  also  on  the  fact  that 
the  defendant  was  a  federal  corporation.10  And  a  suit  to  recover  the 
amount  of  a  tax  paid  under  protest,  in  which  not  only  is  the  construc- 
tion of  the  revenue  law  involved,  but  the  rights  of  the  parties  depend 
on  the  constitutionality  of  such  law  and  the  construction  or  applica- 
tion of  the  constitution,  is  not  one  arising  under  the  revenue  laws 
within  the  meaning  of  section  128  of  the  Judicial  Code  (5  Fed.  St. 
Ann.  2d  ed.  607),  which  make  the  judgment  of  the  circuit  court  of 
appeals  final  in  certain  cases.11    Also  an  action  to  recover  damages  for 

Fadden  v.  United  Slates,  213  U.  S.  288,  sen  v.  United  States  Fidelity  Guaranty 
29  S.  Gt.  490,  53  U.  S.  (L.  ed.)  801;  Co.,  208  U.  S.  404,  28  S.  Ct  389,  52 
Lovell-MeConnell  Mfg.  Co.  v.  Automo-  U.  S.  (L.  ed.)  547;  Vicksburg  v.  Hen- 
bile  Supply  Mfg.  Co.,  235  U.  S.  3S3,  35  son,  231  U.  S.  259,  34  S.  Ct.  95,  58  U. 
S.  Ct.  132,  59  U.  S.  (L.  ed.)  282;  In-  S.  (L.  ed.)  209;  Texas,  etc.,  R.  Co.  v. 
ter-Island  Steam  Nav.  Co.  v.  Ward,  Hill,  237  U.  S.  208,  35  S.  Ct.  575,  59 
242  U.  S.  1,  37  S.  Ct.  1,  61  U.  S.  (L.  U.  S.  (L.  ed.)  918;  Christianson  v. 
ed.)  113.  See  Bessette  v.  W.  B.  Con-  King  County,  239  U.  S.  356,  36  S.  Ct. 
kev  Co.,  194  U.'  S.  324,  24  S.  Ct.  665,  114,  60  U.  S.  (L.  ed.)  327. 
48" U.  S.  (L.  ed.)  997;  In  re  Christen-  Note:  53  U.  S.  (L.  ed.)  609. 
sen  Engineering  Co.,  194  U.  S.  458,  24  7.  Rouse  v.  Letcher,  156  U.  S.  47, 15 
S.  Ct.  729,  48  U:  S.  (L.  ed.)  1072.  S.  Ct.  266,  39  U.  S.  (L.  ed.)  341; 
6.  Union  Pac.  R.  Co.  v.  Harris,  158  Rouse  v.  Hornsby,  161  U.  S.  588, 16  S. 
U.  S.  326,  15  S.  Ct.  843,  39  U.  S.,(L.  Ct.  610,  40  U.  S.  (L.  ed.)  817. 
ed.)  1003;  Sonnentheil  v.  Christian  8.  Gregorv  v.  Van  Ee,  160  U.  S. 
Moerein  Brewing  Co.,  172  U.  S.  401, 19  643,  16  S.  Ct.  431,  40  U.  S.  (L.  ed.) 
S.  Ct  233,  43  U.  S.  (L.  ed.)  492;  An-  566. 

ten  v.  United  States  Nat.  Bank,  174  U.  9.  Rouse  v.  Letcher,  156  U.  S.  47,  15 
S.  125, 19  S.  Ct.  628,  43  U.  S.  (L.  ed.)  S.  Ct.  266,  39  U.  S.  (L.  ed.)  341;  Borg- 
920;  Florida  Cent.,  etc.,  R.  Co.  v.  Bell,  meyer  v.  Idler,  159  U.  S.  408,  16  S. 
176  U.  S.  321,  20  S.  Ct.  399,  44  U.  S.  Ct.  34,  40  U.  S.  (L.  ed).  199;  North- 
(L.  ed.)  486;  Howard  v.  United  States,  ern  Pac.  R.  Co.  v.  Soderberg,  188  0. 
184  U.  S.  676,  22  S.  Ct.  543,  46  U.  S.  S.  526,  23  S.  Ct.  365,  47  U.  S.  (L.  ed.) 
(L.  ed.)  754;  Northern  Pac.  R.  Co.  v.   575. 

Soderberg,  188  U.  S.  526,  23  S.  Ct.  365,  10.  Union  Pac.  R.  Co.  v.  Harris,  158 
47  U.  S.  (L.  ed.)  575;  Warner  v.  U.  S.  326,  15  S.  Ct.  843,  39  U.  S.  (L. 
Searle,  etc.,  Co.,  191  U.  S.  195,  24  S.   ed.)  1003. 

Ct.  79,  48  U.  S.  (L.  ed.)  145;  Henning-       11.  Spreckels  Sugar  Refining  Co.  ▼. 
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personal  injuries,  based  on  the  federal  safety  appliance  act,  is  one  in 
which  the  judgment  of  a  circuit  court  of  appeals  may  be  reviewed  in 
the  supreme  court.12  And  a  decree  of  a  circuit  court  of  appeals  which, 
after  correctly  deciding  that  the  court  below  was  without  jurisdiction, 
inadvertently  affirmed  the  decree  of  that  court,  dismissing  the  bill 
on  the  merits,  will  be  reversed  by  the  supreme  court,  and  the  case  re- 
manded to  the  district  court,  with  directions  to  set  aside  the  decree  on 
the  merits  and  sustain  the  demurrer  for  want  of  jurisdiction,  and,  on 
that  ground,  dismiss  the  suit.1*  If,  however,  a  federal  question  arises 
after  the  commencement  of  the  case  it  seems  that  the  judgment  of 
the  circuit  court  of  appeals  is  final  and  no  appeal  can  be  taken,  as  the 
judiciary  act  does  not  contemplate  two  reviews.14  And  rights  as- 
serted under  the  constitution  may  be  so  wholly  wanting  in  merit  as 
not  to  afford  a  basis  for  an  appeal  to  the  supreme  court.1*  Further- 
more, where  jurisdiction  in  the  lower  court  is  invoked  on  the  ground 
of  diverse  citizenship,  it  will  not  be  held  to  rest  also  on  the  ground 
that  the  suit  arose  under  the  constitution  so  as  to  permit  an  appeal 
to  the  supreme  court  unless  it  really  and  substantially  involves  such  a 
constitutional  question.1*  The  supreme  court  also  has  jurisdiction  by 
appeal  or  writ  of  error  to  pass  on  the  jurisdiction  of  the  circuit  courts 
of  appeals  in  cases  involving  the  question  whether  their  judgments 
were  made  final.17  It  is  also  declared  that  the  jurisdiction  of  the 
supreme  court  to  review  the  judgments  of  the  circuit  court  of  appeals 
should  be  exercised  sparingly.18  And  this  right  of  appeal  only  applies 
to  thpge  orders,  judgments  or  decrees  which  are  filial,  and  not"  to  an 

McClain,  192  U.  S.  397,  24  S.  Ct.  376,  15.  Farrell  v.  O'Brien,  199  U.  S.  89, 

48  U.  S.  (L.  ed.)  496.  25  S.  Ct  727,  50  U.  S.  (L.  ed.)  101; 

12.  Chicago  Junction  R.  Co.  v.  Harris  v.  Rosenberger,  145  Fed.  449, 
King,  222  U.  S.  222,  32  S.  Ct  79, 56  U.  76  C.  C.  A.  225,  13  L.R.A.(N.S.)  762. 
S.  (L.  ed.)  173.  16.  Arbuckle  v.  Blackburn,  191  U. 

13.  McGilvra  v.  Ross,  215  U.  S.  70,  S.  405,  24  S.  Ct  148,  48  U.  S.  (L.  ed.) 
30  S.  Ct  27,  54  U.  S.  (L.  ed.)  95.  239;  Spencer  v.  Duplan  Silk  Co.,  191 

14.  Borgmeyer  v.  Idler,  159  U.  S.  U.  S.  526,  24  S.  Ct.  174,  48  U.  S.  (L. 
408,  16  S.  Ct  34,  40  U.  S.  (L.  ed.)  ed.)  287;  Bankers'  Mut.  Casualty  Co. 
199;  Cary  Mfg.  Co.  v.  Acme  Flexible  v.  Minneapolis,  etc.,  R.  Co.,  192  U.  S. 
Clasp  Co.,  187  U.  S.  427,  23  S.  Ct.  211,  371,  24  S.  Ct  325,  48  U.  S.  (L.  ed.) 
47  U.  S.  (L.  ed.)  244;  Ayres  v.  Pols-  484;  Empire  State-Idaho  Min.,  etc., 
dorfer,  187  U.  S.  585,  23  S.  Ct  196,  47  Co.  v.  Hanley,  198  U.  S.  292,  25  S.  Ct. 
U.  S.  (L.  ed.)  314;  Gagley  v.  General  691,  49  U.  S.  (L.  ed.)  1056. 

F.  Extinguisher  Co.,  212  U.  S.  477,  29       17.  Aztec  Min.  Co.  v.  Ripley,  151 

g.  Ct  341,  53  U.  S.  (L.  ed.)  605  and  TJ.  S.  79,  14  S.  Ct  236,  38  U.  S.  (L. 

note;    Chicago    Junction    R.    Co.    v.  ed.)    80;   Kingman  v.  Western  Mfg. 

King,  222  U.  S.  222,  32  S.  Ct.  79,  56  Co.,  170  U.  S.  675,  18  S.  Ct  786,  42 

U.   S.    (L.  ed.)    173;  Boise  Artesian,  U.S.  (L.  ed.)  1192. 
etc.,  Hot  Water  Co.  v.  Boise,  230  U.       18.  Lau  Ow  Bew,  Petitioner,  141  U. 

S.  98,  33  S.  Ct  1003,  57  U.  S.  (L.  ed.)  S.  583,  12  S.  Ct  43,  35  U.  S.  (L.  ed.) 

1406.  868. 
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affirmance  or  reversal  of  an  interlocutory  order  or  decree  of  a  lower 
court.1* 

Appeals  from  District  Courts 

94.  In  General. — The  jurisdiction  conferred  on  the  supreme  court 
by  section  238  of  the  Judicial  Code  (5  Fed.  St.  Ann.  2d  ed.  794), 
as  to  which  there  is  no  pecuniary  limit,10  to  review  decisions  of  dis- 
trict courts  in  which  constitutional  questions  are  involved  extends  to 
a  determination  not  only  of  such  questions  but  also  of  every  other 
question  properly  in  the  case,1  and  as  to  the  latter  is  not  lost  because 
the  constitutional  question  has  since  been  settled  adversely  to  the 
plaintiff  in  error.2  So  a  ruling  against  the  defendant  below  on  a  Hop 
federal  question  may  be  brought  up  for  review  by  a  cross  writ  of  error, 
where  the  plaintiff  below  has  sued  out  on  constitutional  grounds  a 
direct  writ  of  error  from  the  supreme  court  to  a  district  court.*  And 
an  appeal  will  lie  on  more  than  one  of  the  grounds  specified  in  the 
section  referred  to.4  But  where  the  alleged  federal  question  is  so. 
wanting  in  merit  as  to  cause  it  to  be  frivolous  or  without  support  in 
reason  the  supreme  court  will  decline  to  exercise  jurisdiction,6  as  it 
will  also  in  the  case  of  a  moot  question.*  This  provision  is  by  its 
terms  applicable  to  appeals  from  the  United  States  district  courts  in 
Hawaii  and  Porto  Rico,  and  the  same  principles  control  as  in  cases 
of  appeals  from  district  courts  within  the  United  States.7 

19.  Kirwan  ▼.  Murphy,  170  U.  S.  Co.  v.  Boise  City,  230  U.  S.  84,  33  S. 
205,  18  S.  Ct.  592,  42  U.  S.  (I*  ed.)  Ct  997,  57  U.  S.  (L.  ed.)  1400. 
1009;  German  Nat.  Bank  v.  Speckert,  4.  North  American  Cold  Storage  Co. 
181  U.  S.  405,  21  S.  Ct.  688,  45  U.  S.  v.  Chicago,  211  U.  S.  306,  29  S.  Ct. 
(L.  ed.)  926;  Mitchell  Store  Bldg.  Co.  101,  53  U.  S.  (L.  ed.)  195,  15  Ann: 
v.  Carroll.  232  U.  S.  379,  34  S.  Ct.  410,  Cas.  276. 

58  U.  S.  (L.  ed.)  660;  United  States  v.  5.  De  Beam  v.  Safe  Deposit,  etc., 
Beatty,  232  U.  S.  463,  34  S.  Ct.  392,  58  Co.,  233  U.  S.  24,  34  S.  Ct.  584,  58  U. 
U.  S.  (L.  ed.)  686.  S.    (L.   ed.)    833;    Brolan   v.   United 

20.  The  Paquete  Habana,  175  U.  S.  States,  236  U.  S.  216,  35  S.  Ct.  285, 
677,  20  S.  Ct  290,  44  U.  S.  (L.  ed.)  59  U.  S.  (L.  ed.)  544;  Toop  v.  Ulysses 
320;  Kirby  v.  American  Soda  Fountain  Land  Co.,  237  U.  S.  580,  35  S.  Ct.  739, 
Co.,  194  U.  S.  141,  24  S.  Ct.  619,  48  U.  59  U.  S.  (L.  ed.)  1127.  See  also  Good- 
8.  (L.  ed.)  911.  rich  v.  Ferris,  214  U.  S.  71,  29  S.  Ct. 

1.  O'Neal  v.  United  States,  190  U.  580,  53  U.  S.  (L.  ed.)  914;  Franklin  v. 
S.  36,  23  S.  Ct.  776,  47  U.  S.  (L.  ed.)  United  States,  216  U.  S.  559,  30  S.  Ct. 
945;  Boise  Artesian  Hot,  etc.,  Water  434,  54  U.  S.  (L.  ed.)  615;  David 
Co.  v.  Boise  City,  230  U.  S.  84,  33  S.  Kaufman,  etc.,  Co.  v.  Smith,  216  U.  S. 
Ct.  997,  57  U.  S.  (L.  ed.)  1400;  Mc-  610,  30  S.  Ct.  419,  54  U.  S.  (L.  ed.) 
Curdy  v.  United  States,  246  U.  S.  263,  636. 

38  S.  Ct.  289,  62  U.  S.  (L.  ed.)  706.  6.  United  States  v.  Hamburg- A  mer- 

2.  Wilson  v.  United  States,  232  U.  S.  ikanische,  etc.,  239  U.  S.  466,  36  S. 
563,  34  S.  Ct.  347,  58  U.  S.  (L.  ed.).  Ct.  212,  60  U.  S.  (L.  ed.)  387. 

728.  7.  See  Eifeas  y  Hijo  v.  United  States, 

3.  Boise  Artesian  Hot,  etc,  Water  194  U.  S.  315,  24  S.  Ct.  727,  48  U.  S. 
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95.  Jurisdiction  of  Court  in  Issue. — It  is  provided  by  section  238 
of  the  Judicial  Code  (5  Fed.  St.  Ann.  2d  ed.  794)  that  appeals  and 
writs  of  error  may  be  taken  from  the  district  courts  "  in  any  case  in 
which  the  jurisdiction  of  the  court  is  in  issue."  The  jurisdiction  here 
referred  to  is  the  jurisdiction  of  the  United  States  courts  as  such,  the 
question  alone  of  jurisdiction  being  certified,8  and  not  its  general  au- 
thority as  a  judicial  tribunal  to  proceed  in  harmony  with  established 
rules  of  practice  governing  courts  of  concurrent  jurisdiction  as  be- 
tween each  other.9  Therefore  the  word  "jurisdiction"  as  thus  used 
is  applicable  to  initial  questions  of  the  jurisdiction  of  a  district  court, 
whether  in  law  or  equity,  over  the  subject  matter  and  the  parties,  and 
not  to  questions  whether  a  court  of  equity  or  law  is  the  proper  forum 
for  the  working  out  of  rights  properly  within  the  particular  federal 
jurisdiction  for  adjudication.10  So  a  decision  that  the  remedy  in  a 
suit  was  at  law  and  not  in  equity  is  not  a  decision  that  the  lower  court 
had  no  jurisdiction  as  a  court  of  the  United  States.11  But  where  the 
question  of  the  jurisdiction  of  a  district  court  as  a  court  of  the  United 
States  is  in  issue  and  is  certified  to  the  supreme  court  under  this  sec* 
tion  whereby  no  other  question  can  be  considered,  the  jurisdiction  of 
the  latter  court  is  exclusive,12  and  is  not  defeated  by  the  dismissal  of 
a  prior  writ  of  error  by  the  circuit  court  of  appeals  for  want  of  juris- 
diction.18 A  judgment  of  a  district  court  is  reviewable  in  the  supreme 
court  as  involving  the  question  of  jurisdiction  where  the  district  court 
dismissed  the  action  for  want  of  jurisdiction  although  it  may  have 

(L.  ed.)  994;  Crowley  v.  United  States,  144;  United  States  v.  Larkin,  208  U.  S. 

194  U.  S.  461,  24  S.  Ct.  731,  48  U.  8.  333,  28  S.  Ct.  417,  52  U.  S.  (L.  ed.) 
(L.  ed.)  1075;  Amado  v.  United  States,  517. 

195  U.  S.  172,  26  S.  Ct.  13,  49  U.  S.  9.  Louisville  Trust  Co.  v.  Knott,  191 
(L.  ed.)  145;  Perez  v.  Fernandez,  202  U.  S.  225,  24  S.  Ct.  119,  48  U.  S.  (L. 
U.  S.  80,  26  S.  Ct.  561,  50  U.  S.  (L.  ed.)  159.      ' 

ed.)  942;  American  R.  Co.  v.  Castro,       10.  United  States  v.  Larkin,  208  U. 

204  U.  S.  453,  27  S.  Ct.  466,  51  U.  b.  S.  333,  28  S.  Ct  417,  52  U.  S.  (L;  ed.) 

(L.  'ed.)  664;  Garzot  v.  de  Rubio,  209  517. 

U.  S.  283,  28  S.  Ct.  548,  52  U.  S.  (L.       11.  BIythe  ▼.  Hinckley,  173  U.  S. 

ed.)  794;  Ochoa  v.  Hernandez  y  Mor-  501,  19  S.  Ct.  497,  43  U.  S.  (L.  ed.) 

ales,  230  U.  S.  139,  33  S.  Ct.  1033,  57  783. 

U.  S.    (L.  ed.)   1427;  Van  Syckel  v.       12.  American  Sugar  Refining  Co.  v. 

Arsuaga,  231  U.  S.  601,  34  S.  Ct.  263,  New  Orleans,  181  U.  S.  277,  21  S.  Ct 

58  U.  S.  (L.  ed.)  393;  Porto  Rico  v.  646,  45  U.  S.  (L.  ed.)  859;  United 
Emmanuel,  235  U.  S.  251,  35  S.  Ct  33,  States  v.  Larkin,  208  U.  S.  333,  28  S. 

59  U.  S.  (L.  ed.)  215.  .     Ct  417,  52  U.  S.  (L.  ed.)  517;  Davis 
8.  BIythe  v.  Hinckley,  173  U.  S.  501,  ▼.  Cleveland,  etc.,  R.  Co.,  217  U.  S.  157, 

19  S.  Ct.  497,  43  U.  S.  (L.  ed.)  783;  30  S.  Ct  463,  54  U.  S.  (L.  ed.)  708, 

Mexican  Cent.  R.  Co.  v.  Eckman,  187  18   Ann.   Cas.   907,  27  L.R.A.(N.S.) 

U.  S.  429,  23  S.  Ct  211,  47  U.  S.  (L.  823. 

od.)  245;  Louisville  Trust  Co.  v.  Knott,       13.  Davis  v.  Cleveland,  etc.,  R.  Co., 

191  U.  S.  225,  24  S.  Ct.  119,  48  U.  S.  217  U.  S.  157,  30  S.  Ct.  463,  54  U.  S. 

(L.  ed.)  159;  Schueer  v.  Brown,  195  U.  (L.  ed.)    708,  18  Ann.   Cas.  907,  27 

S.  171,  25  S.  Ct.  15,  49  U.  S.  (L.  ed.>  L.RJL.(N.S.)  823. 
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erred  in  so  doing.14  But  only  the  question  of  jurisdiction  is  open  and 
not  the  whole  case.16  And  a  party  cannot  maintain  a  direct  appeal 
to  the  supreme  court  because  the  jurisdiction  of  the  lower  court  is 
in  issue  where  the  question  of  jurisdiction  was  sustained  but  the  deci- 
sion was  against  him  on  the  merits.16  It  is  also  the  jurisdiction  of 
the  court  below  over  the  particular  case  in  which  the  appeal  from  the 
decree  therein  is  prosecuted,  that,  being  in  issue  and  decided  against 
the  party  raising  it  and  duly  certified,  justifies  an  appeal  directly  to 
the  supreme  court.17  And  an  appeal  to  the  supreme  court  on  the 
ground  that  the  jurisdiction  of  the  lower  court  is  in  question  cannot 
i  be  maintained  when  the  appellant  has  also  taken  an  appeal  to  the  cir- 

cuit court  of  appeals  and  the  whole  case  on  its  merits  has  been  deter- 
mined by  it,  although  the  construction  of  a  treaty  and  the  constitu- 
tionality of  an  act  of  Congress  were  drawn  in  question  in  the  lower 
court;  such  case  can  be  taken  to  the  supreme  court  only  on  certiorari 
to  the  circuit  court  of  appeals.18 

96.  Prize  Causes. — Under  the  constitution  the  supreme  court  can 
exercise  only  appellate  jurisdiction  in  prize  causes,1*  and  by  the  Act 
of  1891  (Judicial  Code,  §  288;  5  Fed.  St.  Ann.  2d  ed.  794)  it  was 
given  jurisdiction  of  appeals  from  all  final  sentences  and  decrees  in 
prize  causes  without  regard  to  the  amount  in  dispute  and  without  any 
certificate  of  the  district  judge  as  to  the  importance  of  the  particular 
case.*0  In  an  early  case  it  was  decided  that  it  was  the  practice  of  the 
supreme  court  in  prize  causes  to  hear  the  cause,  in  the  first  instance, 
on  the  evidence  transmitted  from  the  circuit  court,  and  to  decide  on 
that  evidence  whether  it  was  proper  to  allow  further  proof.1  As  to 
what  constitutes  a  final  decree  it  has  been  decided  that  a  decree  dis- 
missing a  claim  of  one  of  the  parties  for  a  portion  of  property  libeled 
for  condemnation  as  prize  of  war  and  ordering  execution  for  the  costs 
is  final  within  the  meaning  of  the  judiciary  acts  and  that  the  supreme 
court  has  jurisdiction  of  an  appeal  from  it.8 

14.  United    States    v.    New    York  ed.)  179. 

Steam  Pitting  Co.,  235  U.  S.  327,  36  17.  Carey  v.  Houston,  etc.,  R.  Co., 
S.  Ct.  108,  59  U.  S.  (L.  ed.)  253.  150  U.  S.  170,  14  S.  Ct.  63,  37  U.  S. 

15.  United  States  v.  Jahn,  155  U.  S.    (L.  ed.)  1041. 

109, 15  S.  Ct.  39,  39  U.  S.  (L.  ed.)  87;       18.  Robinson  v.  Caldwell,  165  U.  S. 

Mexican  Cent.  R.  Co.  v.  Eckman,  187  359,  17  S.  Ct.  343,  41  U.  S.  (L.  ed.) 

U.  S.  429,  23  S.  Ct.  211,  47  U.  S.  (L.  745. 

ed.)  245;  Apapas  v.  United  States,  233      19.  The  Alicia,  7  WalL  571, 19  U.  S. 

U.  S.  587,  34  S.  Ct.  704,  58  U.  S.  (L.    (L.  ed.)  84. 

ed.)  1104.  20.  The  Paquete  Habana,  175  U.  S. 

16.  New  Orleans  v.  Emsheimer,  181  677,  20  S.  Ct.  290,  44  U.  S.  (L.  ed.) 
U.  S.  153,  21  S.  Ct.  584,  45  U.  S.  (L.  320. 

ed.)    794;   Anglo-American  Provision       1.  The  London  Packet,  2  Wheat.  371, 
Co.  v.  Davis  Provision  Co.  No.  2,  191  4  U.  S.  (L.  ed.)  264.  . 
U.  S.  376,  24  S.  Ct.  93,  48  U.  S.  (L.       2.  Withenbury  v.  United  States,  5 
ed.)  228.    See  Mavnard  v.  Hecbt,  151  WalL  819,  18  U.  S.  (L.  ed.)  613. 
U.  S.  324,  14  S.  Ct.  353,  38  U.  S.  (L. 
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97.  Construction  or  Application  of  the  Constitution   of  United 

States. — Section  238  of  the  Judicial  Code  (5  Fed.  St  Ann.  2d  ed. 
794)  provides  for  appeals  and  writs  of  error  from  the  district  courts 
"in  any  case  that  involves  the  construction  or  application  of  the  con- 
stitution of  the  United  States."  Where  jurisdiction  to  review  is  in- 
voked solely  on  this  ground  it  seems  that  it  is  exclusive,8  and  is  not 
limited  to  the  constitutional  question  but  includes  the  whole  case.4 
And  the  supreme  court  will  not  dismiss  a  writ  of  error  because  the 
constitutional  questions  which  furnished  the  grounds  therefor  have, 
since  the  allowance  of  the  writ,  been  decided  by  that  court,  in  another 
case,  adversely  to  the  plaintiff  in  error,  as  it  has  jurisdiction  to  con- 
sider the  assignments  of  error.5  For  the  purposes  of  review  on  this 
ground  a  case  may  be  said  to  present  the  jurisdictional  question  when 
a  right,  title,  privilege  or  immunity  is  claimed  under  the  constitu- 
tion.* In  order,  however,  to  authorize  the  exercise  of  this  jurisdiction 
the  claim  must  be  real  and  substantial.7  The  lower  court  must  have 
construed  or  applied  some  provision  of  the  constitution  to  the  case  or 
where  requested  must  have  refused  or  omitted  to  do  so.8 

98.  Constitutionality  of  Any  Law  of  United  States. — Appeals  and 
writs  of  error  are  allowed  from  the  district  courts  to  the  supreme  court 
"in  any  case  in  which  the  constitutionality  of  any  law  of  the  United 
States"  is  drawn  in  question.     (Judicial  Code,  §  238;  5  Fed.  St 

3.  Huguley  Mfg.  Co.  v.  Galeton  Cot-       5.  Michigan  Cent.  R.  Co.  v.  Yree-* 
ton  Mills,  184  U.  S.  290,  22  S.  Ct.  452,  land,  227  U.  S  59,  33  S.  Ct.  192,  57  U. 

46  U.  S.  (L.  ed.)  546;  Filhiol  v.  Maur-  S.  (L.  ed.)  417,  Ann.  Cas.  1914C  176. 
ice,  185  U.  S.  108,  22  S.  Ct.  560,  46  U.  6.  Ansbro  v.  United  States,  159  U. 
S.  (L.  ed.)  827;  Union,  etc.,  Bank  v.  S.  695, 16  S.  Ct.  187,  40  U.  S.  (L.  ed.) 
Memphis,  189  U.  S.  71,  23  S.  Ct.  604,  310 ;    Muse  v.   Arlington   Hotel   Co., 

47  U.  S.  (L.  ed.)  712;  Carolina  Glass  168  U.  S.  430,  18  S.  Ct.  109,  42  U.  S. 
Co.  v.  South  Carolina,  240  U.  S.  305,  (L.  ed.)  531;  Cincinnati,  etc,  E.  Co.  v. 
36  S.  Ct.  293,  60  U.  S.  (L.  ed.)  658.  Thiebaud,  177  U.  S.  615,  20  S.  Ct.  822, 

4.  Horner  v.  United  States,  143  U.  44  U.  S.  (L.  ed.)  911;  Filhiol  v.  Maur- 
S.  570, 12  S.  Ct.  522,  36  U.  S.  (L.  ed.)  ice,  185  U.  S.  108,  22  S.  Ct.  560,  46  U. 
266;  United  States  v.  Jahn,  155  U.  S.  S.  (L.  ed.)  827. 

109, 15  S.  Ct.  39,  39  U.  S.  (L.  ed.)  87;       7.  MeCain  v.  Des  Moines,  174  U.  S. 

Chappell  v.  United  States,  160  U.  S.  168,  19  S.  Ct.  644,  43  U.  S.  (L.  ed.) 

499,  16  S.  Ct.  397,  40  U.  S.  (L.  ed.)  936;  Western  Uniom  Tel.  Co.  v.  Ann 

510 ;  Press  Pub.  Co.  v.  Monroe,  164  Arbor  R.  Co.,  178  U.  S.  239,  20  S.  Ct. 

U.  S.  105,  17  S.  Ct.  40,  41  U.  S.  (L.  867,  44  U.  S.  (L.  ed.)  1052;  Lampasas 

ed.)   367;  Penn  Mut.  L.  Ins.  Co.  v.  v.  Bell,  180  U.  S.  276,  21  S.  Ct.  368, 

Austin,  168  U.  S.  685,  18  S.  Ct.  223,  45  U.  S.  (L.  ed.)  527;  Defiance  Water 

42  U.  S.  (L.  ed.)  626;  Holder  v.  Ault-  Co.  v.  Defiance,  191  U.  S.  184, 24  S.  Ct. 

man,  169  U.  S.  81,  18  S.  Ct.  269,  42  63,  48  U.  S.  (L.  ed.)  140;  Arbuckle  v. 

U.  S.  (L.  ed.)  669;  Spencer  v.  Duplan  Blackburn,  191 U.  S.  405,  24  S.  Ct.  148, 

Silk  Co.,  191  U.  S.  526,  24  S.  Ct.  174,  48  U.  S.  (L.  ed.)  239.    See  Western 

48  U.  S.  (L.  ed.)  287;  Field  v.  Barber  Union  Tel.  Co.  v.  Ann  Arbor  R.  Co., 
Asphalt  Pav.  Co.,  194  U.  S.  618,  24  S.  178  U.  S.  239,  20  S.  Ct.  867,  44  U.  S. 
Ct.  784,  48  U.  S.  (L.  ed.)  1142;  Burton  (L.  ed.)  1052. 

v.  United  States,  196  U.  S.  283,  25  S.  8.  Cornell  v.  Green,  163  U.  S.  75,'  16 
Ct.  243, 49  U.  S.  (L.  ed.)  482.  S.  Ct.  969,  41 U.  S.  (L.  ed.)  76. 
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Ann.  2d  ed.  794).  And  where  the  supreme  court  has  acquired  juris- 
diction on  this  ground  it  has  the  power  to  dispose  of  the  entire  case, 
including  all  questions,  either  of  jurisdiction  or  of  merits,9  and  its 
jurisdiction  is  exclusive.10  The  claim  must,  however,  be  real  and 
substantial  in  order  to  justify  the  exercise  of  such  jurisdiction.11  It 
must  involve  the  constitutionality  of  a  law  of  the  United  States  and 
not  its  mere  construction  alone,  the  latter  ground  of  itself  not  being 
sufficient  to  permit  of  the  case  being  taken  to  the  supreme  court.18 
And  a  case  does  not  necessarily  thus  arise  every  time  a  writ  of  error 
would  lie  to  the  judgment  of  a  state  court.1* 

99.  Validity  or  Construction  of  Any  Treaty  Drawn  in  Question. — 
In  any  case  in  the  district  courts  in  which  "the  validity  or  construc- 
tion of  any  treaty"  is  drawn  in  question  an  appeal  or  writ  of  error 
may  be  taken  direct  to  the  supreme  court  (Judicial  Code,  §  238 ;  5 
Fed.  St  Ann.  2d  ed.  794),  which  having  thus  acquired  jurisdiction 
of  the  cause  may  determine  any  question  of  the  jurisdiction  of  the 
lower  court  appearing  on  the  record,  whether  certified  or  not,14  and 
in  fact  the  whole  case.1*  The  jurisdiction  thus  conferred  is  exclu- 
sive.1* The  question  must,  however,  be  a  substantial  one  in  order 
that  such  jurisdiction  may  be  exercised.17    A  treaty  must  be  directly 

9.  Horner  v.  United  States,  143  U.  S.  370,  54  U.  S.  (L.  ed.)  420;  Brolan  v. 
570,  12  S.  Ct  522,  36  U.  S.  (L.  ed.)  United  States,  236  U.  S.  216,  35  S.  Ct 
266;  Cfaappell  v.  United  States,  160  U.  285,  59  U.  S.  (L.  ed.)  544. 

S.  499, 16  S.  Ct  397, 40  U.  S.  (L.  ed.)  12.  Spreckels  Sugar  Refining  Co.  v. 
510 ;  Press  Pub.  Co.  ▼.  Monroe,  164  U.  MeClain,  192  U.  S.  397,  24  S.  Ct.  37b, 
S.  105,  17  S.  Ct.  40,  41  U.  S.  (L.  ed.)  48  U.  S.  (L.  ed.)  496;  American  Sugar 
367;  Robinson  v.  Caldwell,  165  U.  S.  Refining  Co.  v.  United  States,  211  U. 
"350,  17  S.  Ct.  343,  41  U.  S.  (L.  ed.)  S.  155,  29  S.  Ct.  89,  53  U.  S.  (L.  ed.) 
745;  Spencer  v.  Duplan  Silk  Co.,  191  129;  Rakes  v.  United  States,  212  U.  S. 
U.  S.  526,  24  S.  Ct  174,  48  U.  S.  (L.  56,  29  S.  Ct  244,  53  U.  S.  (L.  ed.)  401. 
ed.)  287;  Brolan  v.  United  States,  236  13.  Bradley  v.  Lightcap,  195  U.  S. 
U.  S.  216,  35  S.  Ct  285,  59  U.  S.  (L.  25,  24  S.  Ct.  753,  49  U.  S.  (L.  ed.)  76. 
ed.)  544.  14.  Robinson  v.  Caldwell,  165  U.  S. 

10.  Huguley  Mfg.  Co.  v.  Galeton  359,  17  S.  Ct.  343,  41  U.  S.  (L.  ed.) 
Cotton  Mills,  184  U.  S.  290,  22  S.  Ct.  745. 

452,  46  U.  S.  (L.  ed.)  546;  Spreckels  15.  Press  Pub.  Co.  v.  Monroe,  164  U. 
Sugar  Refining  Co.  v.  MeClain,  192  U.  S.  105,  17  S.  Ct  40,  41  U.  S.  (L.  ed.) 
S.  397,  24  S.  Ct.  376,  48  U.  S.  (L.  ed.)  367;  Spencer  v.  Duplan  Silk  Co.,  191 
496.  U.  S.  526,  24  S.  Ct.  174,  48  U.  S.  (L. 

11.  Muse  v.   Arlington   Hotel   Co.,  ed.)  287. 

168  U.  S.  430,  18  S.  Ct.  109,  42  U.  S.       16.  Huguley   Mfg.   Co.   v.   Galeton 

(L.  ed.)  531;  McCain  v.  Des  Moines,  Cotton  Mills,  184  U.  S.  290,  22  S.  Ct. 

174  U.  S.  168,  19  S.  Ct  644,  43  U.  S.  452,  46  U.  S.  (L.  ed.)  546;  Filhiol  v. 

(L.  ed.)  936;  Western  Union  Tel.  Co.  Maurice,  185  U.  S.  108,  22  S.  Ct  560, 
v.  Ann  Arbor  R.  Co.,  178  U.  S.  239,  46  U.  S.  (L.  ed.)  827. 
20  S.  Ct.  867,  44  U.  S.  (L.  ed.)  1052;  17.  Borgmeyer  v.  Idler,  159  U.  S. 
Lampasas  v.  Bell,  180  U.  S.  276,  21  S.  408,  16  S.  Ct  34,  40  U.  S.  (L.  ed.) 
Ct  368,  45  U.  S.  (L.  ed.)  527;  Childers  199;  Chin  Fong  v.  Backus,  241  U.  S.  1, 
v.  MeCIaughry,  216  U.  S.  139,  30  S.  Ct.  .76  S.  Ct  490,  60  U.  S.  (L.  ed.)  859. 
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involved  and  on  its  construction  the  rights  of  the  parties  must  rest18 
Some  right,  title,  privilege,  or  immunity  dependent  on  the  treaty 
must  be  so  set  up  or  claimed  as  to  require  the  lower  court  to  pass  on 
the  question  of  validity  or  construction  in  disposing  of  the  right  as- 
serted, so  as  to  give  jurisdiction  to  the  supreme  court.19  And  the 
validity  or  construction  of  a  treaty  is  not  drawn  in  question  by  a  party 
having  a  rightful  interest  in  such  question,  when  he  does  not  claim 
any  right  under  such  treaty  or  under  any  of  the  parties  to  it,  or  con- 
nect himself  with  the  treaty  or  with  any  of  the  parties  to  it.20  Nor 
will  mere  allegations  that  the  construction  or  validity  of  a  treaty  is 
involved  or  drawn  in  question,  not  based  on  the  facts  of  the  case,  create 
a  case  which  the  supreme  court  is  authorized  to  review  on  writ  of 
error.1 

100.  Constitution  or  Law  of  State  Claimed  to  Contravene  Consti- 
tution of  United  States. — "In  any  case  in  which  the  constitution  or 
law  of  a  state  is  claimed  to  be  in  contravention  of  the  constitution  of 
the  United  States"  an  appeal  or  writ  of  error  may  be  taken  direct  to 
the  supreme  court  (Judicial  Code,  §  238;  5  Fed.  St.  Ann.  2d  ed. 
794).  This  jurisdiction  to  review  is  not  limited  to  those  cases  where 
objection  is  raised  by  the  plaintiff,  but  extends  to  all  cases  in  which  the 
claim  is  made  by  either  party  and  is  sustained  or  rejected  and  the  un- 
successful party  seeks  to  have  the  decision  reviewed  by  the  supreme 
court,2  and  includes  the  whole  case.*  The  question  must,  however, 
be  a  real  and  substantial  one,4  and  the  mere  construction  of  a  state 
statute  is  not  of  itself  sufficient  to  confer  jurisdiction.*  And  where 
since  the  trial  of  the  case  the  supreme  court  of  the  state  has  held  the 
statute  in  question  to  be  void  as  being  in  conflict  with  both  the  fed- 
eral and  state  constitution,  the  federal  supreme  court  will  not  consider 

18.  Sloan  v.  United  States,  193  U.  3.  Press  Pub.  Co.  v.  Monroe,  164  U. 
S.  614,  24  S.  Ct.  570,  48  U.  S.  (L.  ed.)  S.  105,  17  S.  Ct.  40,  41  U.  S.  (L.  ed.) 
814.  367;  Penn  Mut.  L.  Ins.  Co.  v.  Austin, 

19.  Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  685,  18  S.  Ct.  223,  42  U.  S. 
168  U.  S.  430,  18  S.  Ct.  109,  42  U.  S.  (L.  ed.)  626;  Holder  v.  Aultman,  169 
(L.  ed.)  531;  Filhiol  v.  Maurice,  185  U.  S.  81,  18  S.  Ct.  269,  42  U.  S.  (L. 
U.  S.  108,  22  S.  Ct.  560,  46  U.  S.  (L.  ed.)  669;  Loeb  v.  Columbia  Tp.,  179  U. 
ed.)  827;  Sloan  v.  United  States,  193  S.  472,  21  S.  Ct.  174,  45  U.  S.  (L.  ed.) 
U.  S.  614,  24  S.  Ct.  570,  48  U.  S.  (L.  280;  Davis,  etc.,  Mfg.  Co.  v.  Los  An^ 
ed.)  814.  geles,  189  U.  S.  207,  23  S.  Ct.  498,  47 

20.  Budzisz  v.  Illinois  Steel  Co.,  170  U.  S.  (L.  ed.)  778;  United  States  v. 
U.  S.  41,  18  S.  Ct.  503,  42  U.  S.  (L.  Barnett,  189  U.  S.  474,  23  S.  Ct.  639, 
ed.)  941.                                                "  47  U.  S.  (L.  ed.)  908;  Spencer  v.  Dup- 

1.  Budzisz  v.  Illinois  Steel  Co.,  170  Ian  Silk  Co.,  191  U.  S.  526,  24  S.  Ct. 
U.  S.  41,  18  S.  Ct.  503,  42  U.  S.  (L.  174,  48  U.  S.  (L.  ed.)  287. 

ed.)  941.  4.  Lampasas  v.  Bell,  180  U.  S.  276, 

2.  Holder  v.  Aultman,  169  U.  S.  81.  21  S.  Ct.  368,  45  U.  S.  (L.  ed.)  527. 
18  S.  Ct.  269,  42  U.  S.  (L.  ed.)  669;  5.  Knop  v.  Monongahela  River  Con- 
Loeb  v.  Columbia  Tp.,  179  U.  S.  472,  21  sol.  Coal,  etc.,  Co.,  211  U.  S.  485,  29  S. 
S.  Ct.  174,  45  U.  S.  (L.  ed.)  280.  Ct.  188,  53  U.  S.  (L.  ed.)  294. 
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the  question,  since  it  will  accept  the  ruling  of  the  state  court  as  to  the 
repugnancy  of  the  statute  to  the  state  constitution.6  This  is  also  true 
where  a  contention  as  to  repugnancy  of  a  state  law  to  the  federal 
constitution  is  decided  in  favor  of  the  defeated  party  who  seeks  to 
appeal  the  case.7  Municipal  ordinances  enacted  in  the  exercise  of  a 
delegation  of  power  by  the  state  to  a  city  have  been  regarded  as  a 
law  of  the  state  within  the  meaning  of  this  provision  as  to  review  by 
the  supreme  court.8 

101.  Criminal  Cases. — The  jurisdiction  given  by  section  238  of 
the  Judicial  Code  (5  Fed.  St.  Ann.  2d  ed.  794)  •  extends  to  criminal 
as  well  as  to  civil  cases  where  the  construction  and  application  of  the 
constitution  are  involved,10  although  as  to  the  former  class  of  cases  it 
seems  that  the  right  of  appeal  direct  to  the  supreme  court  may  be  lost 
by  taking  the  case  to  the  circuit  court  of  appeals.11  And  by  the  Act 
of  March  2,  1907,  known  as  the  Criminal  Appeals  Act  (6  Fed.  St. 
Ann.  2d  ed.  19),  jurisdiction  was  further  conferred  on  the  supreme 
court  to  review  certain  interlocutory  decisions  in  criminal  cases.  This 
act,  the  purpose  of  which  was  to  avoid  unnecessary  delay  in  such 
cases  and  to  provide  for  the  instruction  of  courts  of  original  jurisdic- 
tion,18 has  been  sustained  as  constitutional.18  Under  this  provision 
the  whole  case  is  not  open  to  review  in  the  supreme  court  but  the  scope 
of  review  is  limited  to  the  particular  decisions  enumerated  in  that 
statute.14    So  the  decision  of  the  lower  court  as  to  the  mere  interpre- 

6.  Metzger  Motor  Car  Co.  v.  Parrott,  ly  in  criminal  eases,  see  supra,  par.  12. 
233  U.  S.  36,  34  S.  Ct.  575,  58  U.  S.  As  to  jurisdiction  of  district  courts  of 
(L.  ed.)  837.  As  to  following  decision  crimes  and  offenses,  see  supra,  par.  125. 
of  state  court  concerning  constitution-  As  to  concurrent  and  conflicting  juris- 
ality  of  state  statute,  see  supra,  par.  diction  in  criminal  cases,  see  supra, 
51.  •  par.  45. 

7.  Anglo-American  Provision  Co.  v.  11.  MacFadden  v.  United  States,  213 
Davis  Provision  Co.  No.  2,  191  U.  S.  U.  S.  288,  29  S.  Ct.  490,  53  U.  S.  (L. 
376,  24  S.  Ct.  93,  48  U.  S.  (L.  ed.)  228.   ed.)  801.     See  also  Cary  Mfg.  Co.  v. 

8.  Penn  Mut.  L.  Ins.  Co.  v.  Austin,  Acme  Flexible  Clasp  Co.,  187  U.  S. 
168  U.  S.  685,  18  S.  Ct.  223,  42  U.  S.  427,  23  S.  Ct.  211,  47  U.  S.  (L.  eji.) 
(L.  ed.)   626;  Walla  Walla  v.  Walla  244 

y*^  ^oatTTr  S0-^172^'  o^-.1'^9  S'       !2.  United  States  v.  Bitty,  208  U.  S. 

.      7;*     rF'  Sv(L\ed\  34iL%?Vo'  393,  28  S.  Ct.  396,  52  U.  S.  (L.  ed.) 
etc.,  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  543 

W*9    v-  v  2^  498,  #iUi.8'  (w  !d,)       13.  Taylor  v.  United  States,  207  U. 

^V0?&:k  «^  (?«,  Jl 2?>  «  Ct  53,  52  U.  S  £  ed ) 

50  U.  S.  (L.  ed.)  11021,  6  Ann.  Cas.  H°'>  £m^StaiS  VioBJ?y&  ??  U\.8.' 
253;  Boise  Artesian  Hot,  etc.,  Water  £93,  28  S.  Ct.  396,  52  U.  S.  (L.  ed.) 

Co.  v.  Boise  City,  230  U.  S.  84,  33  S.  54?-    TT  .    „  ft  w  .    ,    _  TT 

Ct.  997,  57  U.  S.  (L.  ed.)  1400.  14-  United  States  v.  Keitel,  211  U. 

9.  See  supra,  par.  94.  8.  370,  29  S.  Ct.  123,  53  U.  S.  (L.  ed.) 

10.  See  Motes  v.  United  States,  178  230 ;  United  States  v.  Stevenson,  215 
U.  S.  458,  20  S.  Ct.  993,  44  U.  S.  (L.  U.  S.  190,  30  S.  Ct.  35,  54  U.  S.  (L. 
ed.)  1150.    As  to  jurisdiction  general-  ed.V  153. 
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tation  and  sufficiency  of  the  indictment,  independent  of  any  question 
involving  the  validity  or  construction  of  a  statute,  is  not  subject  to 
review  by  the  supreme  court.1*  But  where  it  was  held  by  the  lower 
court  that  the  acts  charged  did  not  fall  within  the  condemnation  of 
the  statute  which  they  were  alleged  to  have  violated,  the  court  neces- 
sarily construed  the  statute  and  an  appeal  lies.16 

102.  Final  Judgment. — In  order  that  an  appeal  or  writ  of  error 
may  lie  to  the  supreme  court  from  a  district  court,  the  judgment 
rendered  must  have  been  a  final  one,17  the  test  of  finality  being  the 
face  of  the  decree  appealed  from.18  A  judgment  is  "not  a  final  one 
which  does  not  dispose  of  the  matter  in  dispute.1*  In  order  to  con- 
stitute it  final  for  such  purposes  of  appeal  it  must  terminate  the  liti- 
gation between  the  parties  on  the  merits  of  the  case  and  leave  nothing 
to  be  done  except  to  enforce  by  execution  what  has  been  determined.20 
Thus  where  matters  in  the  pleadings  have  been  left  undetermined 
and  the  cause  retained  for  the  purpose  of  thereafter  passing  on  them 
and  for  the  entry  of  a  further  decree,  a  final  decree  for  purposes  of 
review  has  not  been  entered.1  And  a  decree  dismissing  a  cross  bill 
in  equity  or  a  cross  libel  is  not  regarded  as  a  final  decree.2  Also  an 
appeal  will  not  lie  from  a  decree  dissolving  an  injunction  where  the 

i 

16.  United  States  v.  Keitel,  211 U.  S.  S.  532,  31  S.  Ct.  98,  54  U.  S.  (L.  ed.) 
370,  29  S.  Ct.  123,  53  U.  S.  (L.  ed.)  1139,  21  Ann.  Cas.  884. 
230;  United  States  v.  Herr,  211  U.  S.  17.  McLish  v.  Roff,  141  U.  S.  661, 
404,  29  S.  Ct.  134,  53  U.  S.  (L.  ed.)  12  S.  Ct.  118,  35  U.  S.  (L.  ed.)  893; 
251;  United  States  v.  Herr,  211  U.  S.  Chicago,  etc.,  R.  Co.  v.  Roberts,  141  U. 
406,  29  S.  Ct.  135,  53  U.  S.  (L.  ed.)  S.  690, 12  S.  Ct.  123,  35  U.  S.  (L.  ed.) 
252 ;  United  States  v.  Bigg3,  211  U.  S.  905 ;  Luxton  v.  North  River  Bridge  Co., 
507,  29  S.  Ct.  181,  53  U.  S.  (L.  ed.)  147  U.  S.  337,  13  S.  Ct.  356,  37  U.  S. 
305;  United  States  v.  Stevenson,  215  (L.  ed.)  194;  Covington  v.  Covington 
U.  S.  190,  30  S.  Ct.  35,  54  U.  S.  (L.  First  Nat.  Bank,  185  U.  S.  270,  22 
ed.)  153;  United  States  v.  Miller,  223  S.  Ct.  645,  46  U.  S.  (L.  ed.)  906; 
U.  S.  599,  32  S.  Ct.  323,  56  U.  S.  (L.  Bowker  v.  United  States,  186  U.  S.  135, 
ed.)  568;  United  States  v.  Patten,  226  22  S.  Ct.  802,  46  U.  S.  (L.  ed.)  1090; 
U  S.  525,  33  S.  Ct.  141,  57  U.  S.  (L.  Heike  v.  United  States,  217  U.  S.  423, 
e4.)  333,  44  L.R,A.(N.S.)  325;  United  30  S.  Ct.  539,  54  U.  S.  (L.  ed.)  821. 

itotAS  VoKf  "£1o7t'  c27  £'  ^  2?21<£3  18-  Paducah  v.  East  Tennessee  Tele- 
s' ^ST?  ^"  •«  (T  oJ  4  ;  phone  Co.,  229  U.  S.  476,  33  S.  Ct.  816, 
United  States  v.  Pacific,  etc.,  Ry.,  etc.,  c7n  o   /f    . j  v  ioar 

Co.,  228  U.  S.  87,  33  S.  Ct.  443,  57  U.  °\q   ™ l  /       '       Si               n  tt 

S.  (L.  ed.)  742;  United  States  ;.  Bar-  19}%^^/;Jftw  5  H°W" 

now,  239  U.  S.  74,  36  S.  Ct  19,  60  U.  oa   t  \       rf  -!j  <£*      oi?n  c 

S.  (L.  ed.)  155  "'  "■ei'ce  v*  United  States,  217  U.  S. 

16.  United  States  v.  Patten,  226  U.  *£$>  30  S-  Ct-  639'  w  U-  S-  (L-  «*•) 

S.  525,  33  S.  Ct.  141,  57  U.  S.  (L.  ed.)  82}-  „ 

333,    44    L.R.A.(N.S.)    325;    United  1.  Covington  v.  Covington  First  Nat. 

States  v.  Birdsall,  233  U.  S.  223,  34  S.  Bank,  185  U.  S.  270,  22  S.  Ct.  645,  46 

Ct.  512,  58  U.  S.  (L.  ed.)  930.     See  U.  S.  (L.  ed.)  906. 

also  United  States  v.  Keitel,  211  U.  S.  2.  Bowker  v.  United  States,  186  U. 

370,  29  S.  Ct.  123,  53  U.  S.  (L.  ed.)  S.  135,  22  S.  Ct.  802,  46  U.  S.  (L.  ed.) 

230;  United  States  v.  Heinze,  218  U.  1090. 
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« 
bill  itself  is  not  dismissed.*  Nor  is  a  decree  final  which  makes  an 
injunction  perpetual  but  which  leaves  some  matters  of  account  open 
for  further  consideration  and  to  take  further  proof.*  Similarly  a 
decree  referring  the  case  to  a  master  to  take  an  account,  on  evidence 
and  examination  of  parties,  and  to  decide  allowances,  and  report  to 
the  court,  is  not  final,  and  the  supreme  court  has  no  jurisdiction  of  an 
appeal  therefrom.5  So  a  decision  of  a  federal  court  on  a  rule  or  mo- 
tion is  not  a  final  decree  so  as  to  authorize  the  issuance  of  a  writ  of 
error.6 

103,  Record  and  Certificate. — The  record  must  show  in  some  form 
that  a  question  arises  for  review  by  the  supreme  court  in  order  to  con- 
fer jurisdiction.7  In  cases  where  the  question  of  jurisdiction  is  in- 
volved, this  may  appear  in  either  of  two  ways — by  the  terms  of  the 
decree  appealed  from  and  of  the  order  allowing  the  appeal,  or  by  a 
separate  certificate  of  the  court  below,8  the  latter  mode  being  ordina- 
rily employed,  and  spoken  of  as  necessary.9    Where  it  does  not  thus 

3.  MeCollum  v.  Eager,  2  How.  61,  S.  (L.  ed.)  401;  Smith  v.  McKay,  161 
11 U.  S.  (L.  ed.)  179.  U.  S.  355,  16  S.  Ct  490,  40  U.  S.  (L. 

4.  Brown  v.  Swann,  9  Pet.  1,  9  U.  S.  ed.)  731;  Huntington  v.  Laidley,  176 
(L.  ed.)  29.  U.  S.  668,  20  S.  Ct.  526,  44  U.  S.  (L. 

5.  Beebe  v.  Russell,  19  How.  283, 15  ed.)  630;  Arkansas  v.  Schlierholz,  179 
U.  S.  (L.  ed.)  668.  U.  S.  598,  21  S.  Ct.  229,  45  U.  S.  (L. 

6.  Toland  v.  Sprague,  12  Pet.  300,  ed.)  335;  Filhiol  v.  Torney,  194  U.  S. 
9  U.  S.  (L.  ed.)  1093.  356,  24  S.  Ct.  698,  48  U.  S.  (L.  ed.) 

7.  Suydam  v.  Williamson,  20  How.  1014;  Courtney  v.  Pradt,  196  U.  S.  89, 
427, 15  U.  S.  (L.  ed.)  978;  Halsted  v.  25  S.  Ct.  208, 49  U.  S.  (L.  ed.)  398;  C. 
Buster,  119  U.  S.  341,  7  S.  Ct.  276,  30  H.  Nichols  Lumber  Co.  v.  Franson, 
U.  S.  (L.  ed.)  462;  Ansbro  v.  United  203  U.  S.  278,  27  S.  Ct.  102,  51  U.  S. 
States,  159  U.  S.  695, 16  S.  Ct.  187,  40  (L.  ed.)  181;  The  Jefferson,  215  U.  S. 
U.  S.  (L.  ed.)  310;  Cornell  v.  Green,  130,  30  S.  Ct  54,  54  U.  S.  *(L.  ed.) 
163  U.  S.  75,  16  S.  Ct.  969,  41  U.  S.  125, 17  Ann.  Cas.  907 ;  Herndon- Carter 
(L.  ed.)  76;  Muse  v.  Arlington  Hotel  Co.  v.  Norris,  224  U.  S.  496,  32  S.  Ct. 
Co.,  168  U.  S.  430, 18  S.  Ct.  109,  42  U.  550,  56  U.  S.  (L.  ed.)  857. 

S.  (L.  ed.)  531;  Huntington  v.  Laid-  '9.  Cincinnati,  etc.,  B.  Co.  v.  Me- 
ley,  176  U.  S.  668,  20  S.  Ct.  526,  44  U.  Keen,  149  U.  S.  259,  13  S.  Ct.  840, 
S.  (L.  ed.)  630;  Cincinnati,  etc.,  R.  Co.  37  U.  S.  (L.  ed.)  725;  Maynard  v. 
v.  Thiebaud,  177  U.  S.  615,  20  S.  Ct  Hecht,  151  U.  S  324, 14  S.  Ct.  353,  38 
822,  44  U.  S.  (L.  ed.)  911;  Arkansas  v.  U.  S.  (L.  ed.)  179;  In  re  Lehigh  Min., 
Schlierholz,  179  U.  S.  598,  21  S.  Ct.  etc.,  Co.,  156  U.  S.  322,  15  S.  Ct  375, 
229,  45  U.  S.  (L.  ed.)  335;  Defiance  39  U.  S.  (L.  ed.)  438;  Shields  v.  Cole- 
Water  Co.  v.  Defiance,  191  U.  8.  184,  man,  157  U.  S.  168, 15  S.  Ct  570,  39  U. 
24  S.  Ct.  63,  48  U.  S.  (L.  ed.)  140;  S.  (L.  ed.)  660;  Colvin  ▼.  Jacksonville, 
Arbuckle  v.  Blackburn,  191  U.  S.  405,  157  U.  S.  368,  15  S.  Ct.  634,  39  U.  S. 
24  S.  Ct.  148,  48  U.  S.  (L.  ed.)  239;  (K  ed.)  736;  Davis,  etc.,  Mfg.  Co.  v. 
Paraiso  v.  United  States,  207  U.  S.  368,  Barber,  157  U.  S.  673, 15  S.  Ct.  719, 39 

28  S.  Ct.  127.  52  U.  S.  (L.  ed.)  249;  U.  S.  (L.  ed.)  853;  Interior  Constr., 
Holmgren  v.  United  States,  217  U.  S.  etc.,  Co.  v.  Gibney,  160  U.  S  217,  16 
509,  30  S.  Ct.  588,  54  U.  S.  (L.  ed.)  S.  Ct.  272,  40  U.  S.  (L.  ed.)  401;  Van 
861.    See  also  supra,  par.  8.  Wagenen  v.  Sewall,  160  U.  S.  369,  16 

8.  Interior  Constr.,  etc.,  Co.  v.  Gib-  S.  Ct.  370,  40  U.  S.  (L.  ed.)  460;  Davis 
ney,  160  U.  S.  217, 16  S.  Ct.  272, 40  U.  v.  Geissler,  162  U.  S.  290, 16  S.  Ct.  796, 

103 


§  104  UNITED  STATES  COURTS  27  R.  C.  Lu 

appear,  its  absence  cannot  be  helped  out  by  resort  to  the  petition  for 
writ  of  error  or  to  the  assignment  of  errors,10  and  an  appeal  from  the 
district  court  on  the  ground  of  its  want  of  jurisdiction  will  be  dis- 
missed.11 In  those  cases  where  the  question  on  appeal  is  one  of  juris- 
diction of  the  lower  court  it  is  also  essential  that  the  single  question 
of  jurisdiction  should  alone  be  certified.12 

Review  of  Judgments  of  Court  of  Claims 

104.  In  General. — Appeals  to  the  supreme  court  on  behalf  of  the 
United.  States  are  allowed  from  all  judgments  of  the  court  of  claims 
advorse  to  the  United  States,  and  on  behalf  of  the  plaintiff  in  any  case 
where  the  amount  in  controversy  exceeds  three  thousand  dollars,  or 
where  his  claim  is  forfeited  to  the  United  States  by  the  judgment 
because  of  fraud  (Judicial  Code,  §  242;  5  Fed.  St.  Ann.  2d  ed.  887) 
which  jurisdiction  is  not  affected  by  an  appropriation  to  pay  the  judg- 
ment appealed  from,  where  the  appropriation  is  not  applicable  before 
the  expiration  of  the  right  of  appeal.18  An  appeal  by  the  United 
States  under  this  section  can  be  had  in  the  case  of  any  judgment  of 
the  court  of  claims  adverse  to  the  government.14  The  section  also 
permits  an  appeal  by  the  government  from  all  final  judgments  of  the 
court  of  claims  whether  such  judgments  shall  have  been  rendered 
by  virtue  of  the  general  or  any  special  power  of  that  court.16  And 
where  Congress  has  referred  a  claim  to  it  for  judicial  determination 
and  conferred  special  jurisdiction  for  that  purpose,  the  right  of 
appeal  to  the  supreme  court  necessarily  follows  and  the  latter  court 
will  grant  a  mandamus  to  the  court  of  claims  to  direct  it  to  allow  an 
appeal  in  such  a  case.1*  But  where  a  matter  is  referred  to  the  court 
of  claifns  by  an  act  of  Congress  to  determine  a  particular  fact  as  a 
guide  to  the  government  in  the  execution  of  its  treaty  stipulations 

40  U.  S.  (L.  ed.)  972;  Courtney  v.  S.  Ct  397,40  U.  S.  (L.  ed.)  510;  Hunt- 
Pradt,  196  U.  S.  89,  25  S.  Ct.  208,  49  ington  v.  Laidley,  176  U.  S.  668,  20  S. 
U.  S.  (L.  ed.)  398.  Ct.  526,  44  U.  S.  (L.  ed.)  630;  Court- 

10.  Maynard  v.  Hecht,  151  U.  S.  324,  ney  v.  Pradt,  196  U.  S.  89,  25  S.  Ct. 
14  S.  Ct.  353,  38  U.  S.  (L.  ed.)  179;  208,  49  U.  S.  (L.  ed.)  398. 

Cornell  v.  Green,  163  U.  S.  75,  16  &  13.  United  States  v.  Jones,  119  TJ.  S. 

Ct.  969,  41  U.  S.  (L.  ed.)  76;  Cincin-  477,  7  S.  Ct.  283, 30  U.  S.  (L.  ed.)  440. 

nati,  etc.,  R.  Co.  v.  Thiebaud,  177  U.  S.  As   to   jurisdiction   of   the  court  of 

615,  20  S.  Ct  822,  44  U.  S.  (L.  ed.)  claims,  see  infra,  par.  125. 

911.  14.  United  States  v.  Davis,  131  U. 

11.  Moran  v.  Hagerman,  151  U.  S.  S.  36,  9  S.  Ct.  657,  33  U.  S.  (L.  ed.) 
329,  14  S.  Ct.  354,  38  U.  S.  (L.  ed.)  93;  United  States  v.  Mosby,  133  U.  S. 
181.*  273,  10  S.  Ct.  327,  33  U.  S.  (L.  ed.) 

12.  Maynard  v.  Hecht,  151  U.  S.  324,  625. 

14  S.  Ct.  353,  38  U.  S.  (L.  ed.)  181;       15.  Bonner  v.  United  States,  9  Wall. 
Shields  v.  Coleman,  157  U.  S.  168,  15  156, 19  U.  S.  (L.  ed.)  666. 
S.  Ct.  570,  39  U.  S.  (L.  ed.)  660;  Chap-      16.  Vigo's  Case,  21  Wall.  648,  22  U. 
pell  v.  United  States,  160  U.  S.  499, 16  R.  (L.  ed.)  690. 
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and  no  mode  is  provided  for  a  review  of  its  decisions,  it  is  decided 
that  an  appeal  therefrom  can  be  had.17  So  a  finding  of  fact  and 
law  made  at  the  request  of  the  head  of  a  department  with  the  consent 
of  the  claimant  is  not  a  judgment  within  the  meaning  of  this  pro- 
vision and  is  not,  therefore,  appealable  to  the  supreme  court.18 
Also  a  judgment  in  the  court  of  claims  is  not  final  so  as  to  set  in 
motion  the  time  for  taking  an  appeal  therefrom,  until  a  motion  for  a 
new  trial,  if  entertained  by  tfye  court,  has  been  disposed  of.1*  And 
if,  during  the  pendency  of  an  appeal  from  the  court  of  claims,  that 
court  grants  a  new  trial,  thus  resuming  control  of  the  cause  and  the 
parties,  the  appeal  will  be  dismissed.20  However,  a  defendant  by 
taking  an  appeal  must  be  deemed  to  have  admitted  the  existence 
and  finality  of  the  judgment;1  and  the  finality  cannot  be  contested 
by  the  defendant  on  account  of  the  filing  of  amended  findings  of  fact, 
where  this  was  done  at  his  own  request  in  connection  with  a  motion 
for  a  new  trial,  and  he  also  subsequently  took  an  appeal  from  the 
judgment  after  his  motion  for  new  trial  was  overruled.8 

105.  Scope  and  Extent  of  Power  to  Review. — An  appeal  from  the 
court  of  claims  brings  up  for  review  only  the  decisions  of  that  court 
on  questions  of  law  arising  in  the  course  of  the  trial,  or  in  the  appli- 
cation of  the  law  to  the  facts  as  finally  found  by  it,8  the  finding  of 
facts  being  conclusive  unless  impeached  for  some  error  in  law  appear- 
ing in  the  record.4  The  supreme  court  is  not  at  liberty  to  refer  to 
the  opinion  of  the  court  of  claims  for  the  purpose  of  eking  out, 
controlling,  or  modifying  the  scope  of  the  findings.*  And  although 
in  some  cases  appeals  from  judgments  of  the  court  of  claims,  which 
appear  to  have  been  rendered  pro  forma,  have  been  considered  by 
the  supreme  court,  no  objection  being  taken,  yet  the  latter  court 
will  not  review,  on  the  merits,  a  judgment  of  the  court  of  claims, 

17.  In  re  Atocha,  17  Wall.  439,  21  bert  v.  United  States,  165  U.  S.  45, 15 
U.  S.  (L.  ed.)  696.  S.  Ct.  4,  39  U.  S.  (L.  ed.)  64;  Crocker 

18.  In  re  Sanborn,  148  U.  S.  222, 13  v.  United  States,  240  U.  S.  74,  36S.  Ct. 
S.  Ct  577,  37  U.  S.  (L.  ed.)  429.  245,  60  U.  S.  (L.  ed.)  533. 

19.  United  States  v.  Elhcott,  223  U.  4.  United  States  v.  Smith,  94  U.  S. 
S.  524,  32  S.  Ct  334,  56  U.  5.  (L.  ed.)  214,  24  U..  S.  (L.  ed.)  115;  United 
53£i    TT  .A  ,  «A  \         _           A.  TT  0  States  v.  Berdan  Fire- Arms  Mfg.  Co., 

«*?«?£  a    £ /<  IS?**'  156  U-  S-  552>  15  S-  Ct-  m>  39  u-  S- 

,'  77  ?* J ■  ol ;       '   a.  *  t     •       ♦       (L-  ed.)  530;  Stone  v.  United  States, 

Z™  Tn £\ ^J?tSm ?    '  «*•>   477J  United  States  v-  Andrews, 

2.  United  SUt*  v    St  Louis,  etc.,  1W  ^a  •*  «1 1  Ct  ^  46U  BL  (L 

Transp.  Co.,  184  U.  S.  247,  22  S.  Ct.  «•  1055  Y*™*  ?te;'n 5™g?  *te-'0?ld& 
350,  46  U.  S.  L.  ed.  520.  Co  v.  United  States;  239  US  221,  36 

3.  Mahan  v.  United  States,  14  Wall.   S.  Ct  70,  60  U.  S.  (L.  ed.)  238. 

109,  20  U.  S.  (L.  ed.)  764;  Union  Pac.  5.  Crocker  v.  United  States,  240  U. 
R.  Co.  v.  United  States,  116  U.  S.  154,  S.  74,  36  S.  Ct  245,  60  U.  S.  (L.  ed.) 
6  S.  Ct.  325,  29  U.  S.  (L.  ed.)  584;  Tal-   533. 
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against  the  United  States,  which  appears  on  its  face  to  have  been 
rendered  "pro  forma  for  the  purpose  of  an  appeal  to  the  supreme 
court/'  for  less  than  the  required  amount,  where  the  irregularity 
has  been  objected  to  by  the  government  and  the  opinion  shows  that 
the  judgment  was  against  the  unanimous  opinion  of  the  judges,  and 
that  they  will  not  consider  it  a  precedent  for  a  like  decision  in  any 
other  case,  although  the  decision  would  affect  a  class  of  cases,  and 
the  question  involved  is  novel.*  FurjJhermore,  the  only  judgments 
of  the  court  of  claims  against  the  government,  over  which  the 
supreme  court  has  jurisdiction  on  appeal,  are  those  for  money  found 
due  from  the  government  to  the  petitioner.7  But  although-  under 
rules  regulating  appeals  from  the  court  of  claims  the  evidence  is  not 
to  be  brought  up,8  yet  it  has  been  decided  that  when  the  court  of 
claims  sends  to  the  supreme  court  as  part  of  its  finding  of  fact  on 
any  particular  point  all  the  evidence  on  which  that  fact  was  found, 
and  it  there  appears  that  there  was  no  legal  evidence  to  support  it, 
the  supreme  court  must  reverse  the  judgment  if  the  fact  so  found 
is  essential  thereto.9 

Appeals  from  Territorial  Gowrts. 

106.  In  General. — The  act  of  Congress  known  as  the  Territorial 
Practice  Act,  providing  for  appellate  jurisdiction  of  the  supreme 
court  of  the  United  States  over  territorial  courts  (Act  of  April  7, 
1874,  c.  80;  6  Fed.  St.  Ann.  2d  ed.  153),  has  no  application  to 
the  Philippine  Islands.10  Review  under  this  section  must  be  exer- 
cised by  writ  of  error  in  case  of  trial  by  jury  n  and  in  all  other  cases 
by  appeal.18  The  judgment  must  also  be  a  final  one.11  The  state- 
ment of  facts  contemplated  by  the  statute  which  is  required  to  be 
certified  is  one  to  be  made  by  the  supreme  court  of  the  territory  from 
whose  judgment  the  appeal  is  taken,  although  findings  of  fact  of  the 
trial  court  when  adopted  by  the  territorial  supreme  court  may  serve 

6.  United  States  v.  Gleeson,  124  U.  12.  Stringfellow  v>  Cain,  99  U.  S. 
S.  255,  8  S.  Ct.  502,  31  U.  S.  (L.  ed.)  610,  25  U.  S.  (L.  ed.)  421;  United 
421.                                      •  States  v.  Union  Pac.  R.  Co.,  105  U.  S. 

7.  United  States  v.  Alire,  6  Wall.  263,  26  U.  S.  (L.  ed.)  1021;  Story  v. 
573,  18  U.  S.  (L.  ed.)  947.  Black,  119  U.  S.  235,  7  S.  Ct.  176,  30 

8.  McClure  v.  United  States,  116  U.  U.  S.  (L.  ed.)  341;  Idaho,  etc.,  Land 
S.  145,  6  S.  Ct.  321,  29  U.  S.  (L.  ed.)  Imp.  Co.  v.  Bradbury,  132  U.  S.  509, 
572.  10  S.  Ct.  177,  33  TJ.  S.  (L.  ed.)  433; 

9.  United  States  v.  Clark,  96  U.  S.  Gregory  Consol.  Min.  Co.  ^  Starr,  141 
37,  24  U.  S.  (L.  ed.)  696.  U.  S.  222,  11  S.  Ct.  914,  35  U.  S.  (L. 

10.  De  La  Rama  v.  De  La  Rama,  ed.)  715;  Cameron  v.  United  States, 
201  U.  S.  303,  26  S.  Ct.  485,  50  U.  S.  148  U.  S.  301, 13  S.  Ct.  595,  37  U.  S. 
(L.  ed.)  765.  (L.  ed.)  459. 

11.  Hecht  v.  Boughton,  105  U.  S.  13.  McLish  v.  Roff,  141  U.  S.  661, 
235,  26  U.  S.  (L.  ed.)  1018.  12  S.  Ct.  118,  35  U.  S.  (L.  ed.)  893. 
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the  purpose.14  If  the  judgment  of  the  trial  court  is  reversed  by  the 
supreme  court  of  the  territory  because  the  evidence  does  not  sustain 
the  findings,  other  findings  must  then  be  made  before  the  case  can 
be  put  into  condition  for  hearing  in  the  supreme  court  of  the  United 
States.16  And  on  an  appeal  from  the  supreme  court  of  a  territory 
the  United  States  supreme  court  cannot  review  conflicting  evidence; 
its  authority  being  limited  to  the  question  whether  the  facts  found 
support  the  judgment,16  and  to  reviewing  errors  in  the  admission 
or  rejection  of  testimony  when  exceptions  have  been  duly  taken  to 
the  action  of  the  court  in  that  particular.17    And  in  the  absence  of 

14.  Stringfellow  v.  Cain,  99  U.  S.  18  S.  Ct.  135,  42  U.  S.  (L.  ed.)  484; 
610,  25  U.  S.  (L.  ed.)  421;  Cannon  Holloway  v.  Dunham,  170  U.  S.  615, 
r.  Pratt,  99  U.  8.  619,  25  U.  S.  (L.  18  S.  Ct.  784,  42  U.  8.  (L.  ed.)  1165; 
ed.)  446;  Davis  v.  Fredericks,  104  U.  Young  v.  Amy,  171  U.  S.  179, 18  S.  Ct. 
S.  618,  26  U.  S.  (L.  ed.)  849;  Haws  802,  43  U.  S.  (L.  ed.)  27;  Naeglin  v. 
v.  Victoria  Copper  Min.  Co.,  160  U.  De  Cordoba,  171  U.  S.  638,  19  S.  Ct. 
S.  303, 16  S.  Ct.  282,  42  U.  S.  (L.  ed.)  35,  43  U.  S.  (L.  ed.)  315;  Simms  v. 
436;  Apache  County  v.  Barth,  177  U:  Simms,  175  U.  S.  162,  20  S.  Ct.  58,  44 
S.  538,  20  S.  Ct.  718,  44  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  115;  Apache  County  v. 
878;  Montezuma  Canal  Co.  v.  Smith-  Barth,  177  U.  S.  538,  20  S.  Ct.  718,  44 
ville  Canal  Co.,  218  U.  S.  371,  31  S.  U.  S.  (L.  ed.)  878;  Thompson  v. 
Ct  67,  54  U.  S.  (L.  ed.)  1074;  Eagle  Ferry,  180  U.  S.  484,  21  S.  Ct.  453, 
Min.,  etc.,  Co.  v.  Hamilton,  218  U.  S.  45  U.  S.  (L.  ed.)  633;  De  La  Rama  v. 
513,  31  8.  Ct.  27,  54  U.  S.  (L.  ed.)  De  La  Rama,  201  U.  S.  303,  26  S.  Ct. 
1131.  485,  50  U.  S.  (L.  ed.)  765;  Crowe  v. 

15.  Stringfellow  v.  Cain,  99  U.  S.  Trickey,  204  U.  S.  228,  27  S.  Ct.  275, 
610,  25  U-S.  (L.  ed.)  421.  See  Gray  51  U.  S.  (L.  ed.)  454;  Shawnee  Com- 
v.  Howe,  108  U.  S.  12, 1  S.  Ct.  136,  27  press  Co.  v.  Anderson,  209  U.  S.  423, 
U.  S.  (L.  ed.)  634.  28  S.  Ct,  572,  52  U.  S.  (L.  ed.)  865; 

16.  Neslin  v.  Wells,  104  U.  S.  428,  Eagle  Min.,  etc.,  Co.  v.  Hamilton,  218 
26  U.  S.  (L.  ed.)  802;  Hecht  v.  Bough-  U.  S.  513,  31-8.  Ct.  27,  54  U.  S.  (L. 
ton,  105  U.  S.  235,  26  U.  S.  (L.  ed.)  ed.)  1131;  Citizens  Nat.  Bank  v.  Davis- 
1018;  Eilers  v.  Boatman,  111  U.  S.  son,  229  U.  S.  212,  33  S.  Ct.  625,  57 
356,  4  S.  Ct.  432,  28  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  1153,  Ann.  Cas.  1915A 
454;  Zeckendorf  v.  Johnson,  123  U.  S.  272. 

617,  8  S.  Ct.  261,  31  U.  S.  (L.  ed.)       17.  San  Pedro,  etc.,  Co.  v.  United 

277;  Idaho,  etc..  Imp.   Co.  v.  Brad-  States,  146  U.  S.  120,  13  S.  Ct.  94,  36 

bury,  132  U.  S.  509,  10  S.  Ct.  177,  33  U.  S.  (L.  ed.)  912;  Salina  Stock  Co. 

U.  S.  (L.  ed.)  433;  The  Tacoma,  144  v.  Salina  Creek  Irrigation  Co.,  163  U. 

U.  S.  371,  12  S.  Ct.  711,  36  U.  S.  (L.  S.  109,  16  S.  Ct.  1036,  41  U.  S.  (L. 

ed.)  469;  San  Pedro,  etc.,  Co.  v.  United  ed.)  90;  Grayson  v.  Lynch,  163  U.  S. 

States,  146  U.  S.  120,  13  S.  Ct.  94,  36  468,  16  S.  Ct.  1064,  41  U.  S.  (L.  ed.) 

U.  S.  (L.  ed.)  911;  Mammoth  Min.  Co.  230;  Young  v.  Amy,  171  U.  S.  179, 

v.  Salt  Lake  Foundry,  etc.,  Co.,  151  U.  18  S.  Ct.  802,  43  U.  S.  (L.  ed.)  127; 

S.  447,  14  S.  Ct.  384,  38  U.  S.  (L.  ed.)    Apache  County  *.  Barth,  177  U.  S. 

229;  Haws  v.  Victoria  Copper  Min.  538,  20  S.  Ct.  718,  44  U.  S.  (L.  ed.) 

Co.,  160  U.  S.  303, 16  S.  Ct.  282,  40  U.  878;  De  La  Rama  v.  De  La  Rama,  201 

S.   (L.  ed.)  436;  Salina  Stock  Co.  v.  U.  S.  303,  26  S.  Ct.  485,  50  U.  S.  (L. 

Salina  Creek  Irrigation  Co.,  163  U.  S.  ed.)  765;  Crowe  v.  Trickey,  204  U.  S. 

109,  16  S.  Ct.  1036,  41  U.  S.  (L.  ed.)   228,  27  S.  Ct.  275,  51  U.  S.  (L.  ed.) 

90;  Grayson  v.  Lynch,  163  U.  S.  468,  454;  Eagle  Min.  etc.,  Co.  v.  Hamilton, 

16  S.  Ct.  1064,  41  U.  S.  (L  ed)  230;  218  U.  S.  513,  31  S.  Ct.  27,  54  U.  S. 

Karrick  v.  Hannaman,  168  U.  S.  328.   'L.  ed.)  113L 
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any  findings  by  the  supreme  court  of  a  territory,  and  of  anything  in 
the  nature  of  a  bill  of  exceptions,  there  is  nothing  on  which  to  base 
a  reversal  of  the  judgment  in  the  cage  on  appeal  to  the  supreme 
court  of  the  United  States,  and  the  judgment  must  therefore  be 
affirmed.18  Under  this  provision  the  supreme  court  has  jurisdic- 
tion to  review  a  judgment  of  the  supreme  court  of  a  territory  in 
which  is  drawn  in  question  the  authority  of  the  territory  under  its 
organic  act  to  extend  its  taxing  power  over  a  reservation  created  by 
act  of  Congress,  within  its  limits.19 

107.  Effect  of  Admission  of  Territory  to  Statehood. — Where  a 
judgment  has  been  rendered  by  the  supreme  court  of  a  territory, 
and  the  record  after  the  admission,  of  the  territory  as  a  state  has 
been  certified  by  the  supreme  court  of  the  state,  the  United  States 
supreme  court  may  take  jurisdiction  by  writ  of  error  if  the  subject 
matter  is  properly  within  its  jurisdiction.-0  But  where  a  petition 
for  the  rehearing  of  a  cause  was  pending  in  the  supreme  court  of  a 
territory  at  the  time  of  its  admission  as  a  state  into  the  Union,  which 
was  thereby  transferred  to  the  supreme  court  of  the  state,  the  supreme 
court  of  the  United  States  has  no  jurisdiction  to  review  the  decision 
of  the  state  court  where  no  federal  question  was  involved.1 

108.  District  Court  for  Alaska. — Appeals  direct  to  the  supreme 
court  are  in  certain  cases  allowed  by  the  Judicial  Code  from  judg- 
ments and  decrees  of  the  district  court  for  the  district  of  Alaska 
(Judicial  Code,  §  247;  5  Fed.  St.  Ann.  2d  ed.  905).  Thb  jurisdic- 
tion, however,  to  review  because  of  a  constitutional  question  exists 
only  when  such  question  is  actually  raised  in  the  trial  court,  and  in 
general  is  confined  to  the  cases  or  instances  specified  in  the  provision.* 
The  judgment  must  also  be  a  final  one.8 

109.  Court  of  Appeals  of  the  District  of  Columbia. — Jurisdiction 
to  review  by  writ  of  error  or  appeal  in  certain  enumerated  cases  final 
judgments  or  decrees  of  the  court  of  appeals  of  the  District  of  Colum- 
bia is  conferred  by  the  Judicial  Code.  (Judicial  Code,  §  250;  5 
Fed.  St.  Ann.  2d  ed.  913).  Under  this  provision  the  judgment 
or  decree  must  in  order  to  give  the  appellate  jurisdiction  be  a  final 

18.  Armijo  v.  Armijo,  181  U.  S.  Copper  Co.,  234  U.  S.  188,  34  S.  Ct.. 
558,  21  S.  Ct.  707,  45  U.  S.  (L.  ed.)    884,  58  U.  S.  (L.  ed.)  1273. 

1000.  .  2.  Itow  v.  United  States,  233  U.  S. 

19.  Maricopa,  etc.,  R.  Co.  v.  Ar-  581,  34  S.  Ct.  699,  58  U.  S.  (L.  ed.) 
izona,  156  U.  S.  347,  15  S.  Ct.  391,  39  1102. 

U.  S.  (L.  ed.)  447.  3.  See  Pacific  Steam  Whaling  Co.  v, 

20.  Webster  v.  Reid,  11  How.  437,  United  States,  187  U.  S.  447,  23  S.  Ct. 
13  U.  S.  (L.  ed.)  761.  154,  47  U.   S.    (L.  ed.)    253;   Pacific 

1.  Northern  Pac.  R.  Co.  v.  Holmes,  Coast  Steamship  Co.  v.  United  States, 
155  U.  S.  137,  15  S.  Ct.  28,  39  U.  S.  187  U.  S.  454,  23  S.  Ct.  157,  47  U.  S. 
(L.  ed.)    99;  Van  Dyke  v.   Cordova    (L.  ed.)  256. 
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one.4  So  judgment  of  the  court  of  appeals  of  the  District  of  Colum- 
bia, affirming  the  decision  of  the  commissioner  of  patents  and  direct- 
ing that  its  own  decision  be  certified  to  the  commissioner,  as  required 
by  law,  is  not  final  for  the  purpose  6t  a  writ  of  error  from  the  federal 
supreme  court.6  The  term  "any  law  of  the  United  States,"  referred 
to  in  this  provision,  embraces  only  laws  of  the  United  States  of  general 
operation  and  does  not  include  acts  of  Congress  which  are  local  in 
their  application  to  the  District  of  Columbia.5  The  duty  therefore 
arises  in  each  case  where  the  right  to  appeal  is  invoked  to  ascertain 
whether  the  case  substantially  involves  the  construction  of  a  law  in 
the  appealable  sense.7  The  supreme  court  may  also  refuse  to  exer- 
cise its  jurisdiction  where  the  ground  of  appeal  is  frivolous  and  with- 
out merit,8  or  is  a  mere  pretext  put  forward  in  order  to  open  other 
questions  that  otherwise  could  not  be  taken  to  the  supreme  court.9 
This  power  to  review  does  not  extend  to  criminal  cases.10  In  some 
cases,  however,  power  is  given  by  the  Judicial  Code  to  require 
by  "certiorari  or  otherwise"  a  case  to  be  certified  to  the  supreme 
court  for  its  review  and  determination.  (Judicial  Code,  §  251;  5 
Fed.  St.  Ann.  2d  ed.  917.)  The  jurisdiction  thus  conferred  has  been 
exercised  in  several  instances,11  as  where  there  were  involved  the 
serious  and  important  questions  of  the  validity,  as  well  as  the 
interpretation  and  effect  of  an  act  of  Congress  conferring  on  justices 
of    the   peace   in    the   District   of   Columbia   jurisdiction    in    civil 

4.  See  Hume  v.  Bowie,  148  U.  S.  598,  34  S.  Ct  449,  58  U.  S.  (L.  ed.) 
245,  13  S.  Ct.  582,  37  U.  S.  (L.  ed.)  748;  United  Surety  Co.  v.  American 
438.  Fruit  Product  Co.,  238  U.  S.  140,  35  S. 

5.  Prasch  v.  Moore,  211  U.  S.  1,  29  Ct.  828,  59  U.  S.  (L.  ed.)  1238. 

S.  Ct.  6,  53  U.  S.  (L.  ed.)  65;  John-  9.  United   Surety  Co.  v.   American 

son  v.  Mueser,  212  U.  S:  283,  29  S.  Ct.  Fruit  Product  Co.,  238  U.  S.  140,  35 

390,  53  U.  S.  (L.  ed.)  514;  Atkins  v.  S.  Ct.  828,  59  U.  S.  (L.  ed.)  1238. 

Moore,  212  U.  S.  285,  29  S.  Ct.  390,  10.  Chapman  v.  United  States,  164 

53  U.  S.  (L.  ed.)  515.  U.  S.  436,  17  S.  Ct.  76,  41  U.  S.  (L. 

S.American    Security,   etc.,   Co.   v.  ed.)  504;  Sinclair  v.  District  of  Colum- 

District  of  Columbia,  224  U.  S.  491,  32  bia,  192  U.  S.  16,  24  S.  Ct.  212,  48  U. 

S.  Ct.  553,  56  U.  S.  (L.  ed.)  856;  Mc-  S.    (L.  ed.)   322;  Gompers  v.  United 

Gowan  v.  Parish,  228  U.  S.  312,  33  States,  233  U.  S.  604,  34  S.  Ct.  693, 

S.   Ct.  521,  57  U.  S.   (L.  ed.)   849;  58  U.   S.    (L.   ed.)    1115,  Ann.   Cas. 

District  of  Columbia  v.  Philadelphia,  1915D  1044;  United  States  v.  Ewing, 

etc.,  R.  Co.,  232  U.  S.  716,  34  S.  Ct.  237  U.  S.  197,  35  S.  Ct.  571,  59  U.  S. 

331,  58  U.  S.  (L.  ed.)  812;  Washing-  (L.  ed.)  913.    See  also  Cross  v.  United 

ton,  etc.,  R.  Co,  v.  Downey,  236  U.  S.  States,  145  U.  S.  571, 12  S.  Ct.  842,  36 

190,  35  S.  Ct.  406,  59  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  821;  Cross  v.  Burke,  146 

533;  United  Surety  Co.  v.  American  U.  S.  82, 13  S.  Ct.  22,  36  U.  S.  (L.  ecL) 

Fruit  Product  Co.,  238  U.  S.  140,  35  896. 

S.  Ct.  828,  59  U.  S.  (L.  ed.)  1238.  11.  See   Roberts  v.  United   States, 

7.  McGowan  v.  Parish,  228  U.  S.  176  U.  S.  221,  20  S.  Ct.  376,  44  U.  S. 
312,  33  S.  Ct.  521,  57  U.  S.  (L.  ed.)  (L.  ed.)  443;  Crozier  v.  Fried  Krupp 
849.  Aktiengesellschaft,  224  U.  S.  290,  32 

8.  United  States  v.  Lane.  232  U.  S.  S.  Ct.  488,  56  U.  S.  (L.  ed.)  771. 
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actions,18  and  the  sufficiency  of  the  publication  of  notice  of  condemnar 
tion  proceedings,  under  a  statute  requiring  notice  of  publication ;  *• 
also  in  the  case  of  a  judgment  reversing  the  judgment  of  the  supreme 
court  of  the  district  directing  the  entry  of  a  judgment  of  fine  or 
imprisonment  in  proceedings  for  the  punishment  of  criminal  con- 
tempts,14 and  in  the  case  of  a  judgment  affirming  a  conviction  of 
murder,15  or  affirming  a  judgment  sustaining  a  demurrer  to  quash  an 
indictment  because  not  returned  within  the  time  required,16  or  affirm- 
ing a  conviction  in  the  supreme  court  of  the  District  of  Columbia  of 
conspiring  to  defraud  the  United  States.17 

110.  Hawaii  and  Porto  Rico. — The  Judicial  Code  permits  writs 
of  error  and  appeals  from  the  final  judgments  and  decrees  of  the 
supreme  courts,  of  the  territories  of  Hawaii  and  Porto  Rico  under  the 
same  conditions  as  they  may  be  taken  from  the  judgments  and 
decrees  of  the  highest  court  of  a  state.  (Judicial  Code,  §  246;  5 
Fed.  St.  Ann.  2d  ed.  900.)  18  The  issuance  of  the  writ  of  certiorari 
by  the  supreme  court  of  the  United  States  to  such  territorial  courts 
is  also  authorized  in  certain  cases  by  the  same  section,  and  the  juris- 
diction of  the  supreme  court  in  such  cases  is  to  be  measured  by  its 
power  to  review  judgments  of  state  courts.19  It  can  be  invoked  only 
by  a  party  having  a  personal  interest  in  the  litigation,80  and  can  be 
exercised  only  where  a  real  and  substantive  federal  question  is 
involved,1  and  in  the  case  of  final  judgments  or  decrees.8    And  the 

12.  Capital  Traction  Co.  v.  Hof,  174'  47  U.  S.  (L.  ed.)  190;  Cotton  v. 
U.  S.  1, 19  S.  Ct.  580,  43  U.  S.  (L.  ed.)  Hawaii,  211  U.  S.  162,  29  S.  Ct.  85,  53 
873.  U.  S.  (L.  ed.)  131;  Toyota  v.  Hawaii, 

13.  Neuman  v.  Lynchburg  Invest.  226  U.  S.  184,  33  S.  Ct.  47,  57  U.  S. 
Corp.,  236  U.  S.  692,  35  S.  Ct.  477,  59   (L.  ed.)  180. 

U.  S.  (L.  ed.)  792.  20.  McCandless  v.  Pratt,  211  U.  S. 

14.  Gompers  v.  United  States,  233  437,  29  S.  Ct.  144,  53  U.  S.  (L.  ed.) 
U.  S.  604,  34  S.  Ct.  693,  58  U.  S.  (L.  271. 

cd.)  1115,  Ann.  Cas.  1915D  1044.  1.  Equitable     L.     Assur.     Soc.     v. 

16.  Johnson  v.  United  States,  225  U.  Brown,  187  U.  S.  308,  23  S.  Ct.  123,  47 

S.  405,  32  S.  Ct.  837,  56  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  190;  Paraiso  v.  United 

1142.  States,  207  U.  S.  368,  28  S.  Ct.  127,  52 

16.  United  States  v.  Cadarr,  197  U.  u.  S.  (L.  ed.)  249;  Notley  v.  Brown, 

S.  475,  25  S.  Ct.  487,  49  U.  S.  (L.  208  U.  S.  429,  28  S.  Ct.  385,  52  U.  S. 

ed.)  842,  3  Ann.  Cas.  1057.  (L.  ed.)  559;  Honolulu  Rapid  Transit, 

q  *L  y£e a'  Sm7iJi  8Str5f  ?  fil  etc"  Co-  v'  Wilder'  211  U*  s- -144'  29 
Si  x^Vii ,    a        n      ?Aiaa  m       (       S.  Ct.  46,  53  U.  S.  (L.  ed.)  124;  Toyota 

edi)fl1l14>  Qnn"  ST"  I  l^wJ 919  TT    ▼•  Hawaii,  226  U.  S.  184,  33  S.  Ct  47, 

n  LSe!oSrt  \lk  £  U'  I  f L  &  U.  S.  (L.  ed.)  180  aid  note;  Kal- 
S.   208,  29   o.   Ot.   £Ot>,  oo   U.   o.    {Lu        •     •    i  «    n.u-        ooc  rr    o    >ico 

ed.)  476;  Herbert  v.  Bicknell,  233  U.  ™"*#  T^S^Q^fr Ulft  S3' 

S.  70,  34  S.  Ct.  562,  58  U.  S.  (L.  ed.)  M0S-  C£  169'  %  U^S  JK^  ?*o' 
854;  Hapai  v.  Brown,  239  U.  S.  502,      2.  Cotton  v.  Hawaii,  211  U.  S.  162, 

36  S.  Ct.  201,  60  U.  S.  (L.  ed.)  407.  29  S.  Ct.  85,  53  U.  S.  (L.  ed.)  131; 

19.  Equitable    L.    Assur.    Soc.    v.  Hutchins  v.  Pierce,  211  U.  S.  429,  29 

Brown,  187  U.  S.  308,  23  S.  Ct.  123,  S.  Ct.  122,  53  U.  S.  (L.  ed.)  267. 
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supreme  court  will  not  go*  behind  the  local  practice  in  matters  of 
form,1  nor  will  it  consider  questions  which  are  frivolous  and  want- 
ing in  merit.4  Furthermore  it  is  necessary  to  the  exercise  of  juris- 
diction on  appeal  that  the  record  should  show  the  existence  of  the 
essentials  thereto.6  And  the  facts  cannot  be  reviewed  by  the  supreme 
court  where  the  record  does  not  contain  the  oral  and  documentary 
evidence  on  which  the  court  acted  except  so  far  as  the  same  may  be 
shown  by  the  opinion  of  the  court  below,  or  may  be  contained  in  a 
statement  of  facts  prepared  by  that  court  for  the  purposes  of  the 
appeal.5 

111.  Philippine  Islands. — The  United  States  supreme  court  for- 
merly had  jurisdiction  of  appeals  and  writs  of  error  from  the  supreme 
court  of  the  Philippine  Islands  to  review  final  judgments  and  decrees 
of  that  court.  (Judicial  Code,  §  248;  4  Fed.  St.  Ann.  2d  ed. 
907.)  By  a  later  act  of  Congress,  however  (Act  of  Sept.  6,  1916,  c 
448;  Fed.  St.  Ann.  1918  Supp.  422),  no  judgment  or  decree  of 
that  court  can  be  reviewed  by  the  supreme  court  on  appeal  or  writ 
of  error,  but  certiorari  may  be  issued  with  the  same  power,  author- 
ity and  effect  as  if  brougMt  up  by  writ  of  error  or  appeal.  According 
to  decisions  under  the  previous  provision,  many  of  which  under  the 
wording  of  the  present  would  seem  applicable  as  measuring  the  power 
to  review  by  certiorari,  the  judgment  or  decree  must  have  been  a 
final  one.7  In  general  it  may  also  be  stated  that  the  supreme  court 
in  reviewing  the  action  of  the  court  below  was  confined  to  the  record 
and  the  case  therein  made,8  and  to  a  review  of  questions  of  law,9 
although  there  might  be  a  review  of  the  facts  when  the  courts  below 
differed  in  regard  thereto.19  So  concurrent  findings  of  fact  by  the 
two  lower  courts  were  accepted  by  the  federal  supreme  court  on  an 
appeal  from  the  Philippine  supreme  court,  unless  clearly  erroneous.11 

3.  Kalanianaole  v.  Smithies,  226  U.  8.  Roura  v.  Philippine  Islands,  218 
S.  462,  33  S.  Ct.  169,  57  U.  S.  (L.  ed.)  U.  S.  386,  31  S.  Ct.  73,  54  U.  S.  (L. 
303;  Cardona  ▼.  Quinones,  240  U.  S.  ed.)  1080. 

83,  36  S.  Ct.  346,  60  U.  S.  (L.  ed.)  538.       9.  Behn  v.  Campbell,  205  U.  S.  403, 

4.  Kent  v.  Porto  Rieo,  207  U.  S.  113,  27  S.  Ct.  502,  51  U.  S.  (L.  ed.)  857; 
28  S.  Ct.  55,  52  U.  S.  (L.  ed.)  127.        Santos  v.  Holy  Roman  Catholic,  etc., 

6.  Kent  v.  Porto  Rico,  207  U.  8. 113,  Church,  212  U.  S.  463,  20  S.  Ct.  338, 

28  S.  Ct.  55,  52  U.  S.  (L.  ed.)  127;  53  U.S.  (L.ed.)  599 ;  Reavis  v.  Fianza, 

Honolulu  Rapid  Transit,  etc.,  Co.  v.  215  U.  S.  16,  30  S.  Ct.  1,  54  U.  S. 

Wilder,  211  U.  S.  144,  29  S.  Ct.  46,  53  (L.  ed.)  72;  Harty  v.  Victoria,  226  U. 

U.  S.  (L.  ed.)  124.    See  also  Honolulu  S.  12,  33  S.  Ct.  4,  57  U.  S.  (L.  ed.)  103. 

Rapid  Transit,  etc.,  Co.  v.  Wilder,  211  10.  De  La  Rama  v.  De  La  Rama,  201 

U.  S.  137,  29  S.  Ct.  44,  53  U.  S.  (L.  U.  S.  303,  26  S.  Ct.  485,  50  U.  S.  (L. 

ed.)  121.  ed.)  765;  Strong  v.  Repide,  213  U.  S. 

6.  Cardona  v.  Quinones,  240  U.  S.  419,  29  S.  Ct.  521,  53  U.  S.  (L.  ed.) 
83,  36  S.  Ct  346,  60  U.  S.  (L.  ed.)  538.  853. 

7.  Martinez  v.  International  Bank-  11.  Reavis  v.  Fianza,  215  U.  S.  16, 
ing  Corp.,  220  U.  S..  214,  81  S.  Ct.  30  S.  Ct.  1,  54  U.  S.  (L.  ed.)  72;  De 
408,  55  U.  S.  (L.  ed.)  438.  Villanueva  v.  Villanueya,  239  U.  S. 
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And  while  alleged  errors  of  law  in  the  opinion  of  the  court  below 
would  not  ordinarily  be  considered  where  they  were  not  contained 
in  the  assignment  of  errors,  and  on  the  whole  it  was  clear  that  facts 
found  justified  the  judgment  rendered,12  yet  questions  not  raised 
below  respecting  a  denial  of  rights  under  the  constitution  aad  the 
Philippine  bill  of  rights -could  be  considered  by  the  supreme  court 
on  writ  of  error  under  its  power  to  notice  a  plain  error  not  assigned.18 
Again,  the  local  law  as  applied  to  the  facts  by  the  lower  court  was 
accepted  by  the  supreme  court  on  appeal  unless  constrained  to  the 
contrary  by  the  conviction  that  error  was  clearly  committed.14 

X.  Jurisdiction  of  Circuit  Court  of  Appeals 

112.  In  General. — The  Judicial  Code  confers  appellate  jurisdiction 
on  the  circuit  courts  of  appeals  to  review  by  appeal  or  writ  of  error 
final  decisions  in  the  district  courts,  including  those  for  Hawaii  and 
Porto  Rico,  except  in  those  cases  where  appeals  and  writs  of  error 
may  be  taken  to  the  supreme  court,  and  by  the  s&me  provision  the 
judgments  of  the  appellate  court  are  final  in  certain  cases.  (Judicial 
Code,  §  128;  5  Fed.  St.  Ann.  2d  ed.  607.)  It  is  essential  to  the  exer- 
cise of  this  appellate  jurisdiction  on  which  no  pecuniary  limit  is 
imposed,1*  that  the  decision  be  a  final  one,16  finality  being  dependent 
on  whether  the  decree  disposes  of  the  entire  controversy  between  the 
parties.17  And  in  general  it  may  be  stated  that  appellate  jurisdic- 
tion of  that  court  is  confined  to  the  instances  specified.18  In  any 
case  in  which  the  jurisdiction  of  the  district  court  depends  entirely 
on  diversity  of  citizenship  and  in  \iihich  the  jurisdiction  of  that 
court  is  not  in  issue,  the  appeal  from  its  judgments  or  decrees,  whether 
interlocutory  or  final,  lies  to  the  circuit  court  of  appeals  only,19 

293,  36  S.  Ct.  109,  60  U.  S.  (L.  ed.)  320;  Kirby  v.  American  Soda  Foun- 

293 ;    Montelibano    v.    La    Compania,  tain  Co.,  194  U.  S.  141,  24  S.  (X  619, 

etc.,  241  U.  S.  455,  36  S.  Ct.  617,  60  U.  48  U.  S.  (L.  ed.)  911. 

S.  (L.  ed.)  1099.  16.  Ex  parte  National  Enameling, 

12.  Behn  v.  Campbell,  205  U.  S.  etc.,  Co.,  201  U.  S.  156,  26  S.  Ct  404, 
403,  27  S.  Ct.  502,  51  U.  S.  (L.  ed.)  50  U.  S.  (L.  ed.)  707;  Desiions  v.  La 
857.  See  also  Pariso  v.  United  States,  Compagnie,  etc.,  210  U.  S.  95,  28  S.  Ct 
207  U.  S.  368,  28  S.  Ct.  127,  52  U.  S.  664,  52  U.  S.  (L.  ed.)  973. 

(L.  ed.)  249.  17.  Desiions  v.  La  Compagnie,  etc., 

13.  Weems  v.  United  States,  217  U.  210  U.  S.  95,  28  S.  Ct.  664,  52  U.  S. 
S.  349,  30  S.  Ct.  544,  54  U.  S.  (L.  ed.)    (L.  ed.)   973. 

793,  19  Ann.  Cas.  705.  18.  Boston,  etc.,  R.  Co.  v.  Gokey, 

14.  Nadal  v.  May,  233  U.  S.  447,  34  149  Fed.  42,  79  C.  C.  A.  64,  9  Ann. 
S.  Ct.  611,  58  U.  S.   (L.  ed.)   1040;   Cas.  384  and  note. 

De  Villanueva  v.  Villanueva,  239  U.  S.  19.  American  Constr.  Co.  ▼.  Jack- 

293,  36  S.  Ct.  109,  60  U.  S.  (L.  ed.)  sonville,  etc.,  R.  Co.,  148  U.  S.  372,  13 

293;  Cardona  v.  Quinones,  240  U.  S.  S.  Ct.  758, 37  U.  S.  (L.  ed.)  486;  Voor- 

83,  36  S.  Ct.  346,  60  U.  S.  (L.  ed.)  538.  hees  v.  John  T.  Noye  Mfg.  Co.,  151  U. 

15.  The  Paquete  Habana,  175  U.  S.  S.  135, 14  S.  Ct.  295,  38  U.  S.  (I*  ed.) 
677,  20  S.  Ct.  290,  44  U.  S.  (L.  ed.)  101. 
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whose  decrees  are  made  final  in  such  cases  and  therefore  not  appeal- 
able to  the  supreme  court,  which  rule  also  applies  to  other  judgments 
which  are  made  final  by  the  provision  conferring  appellate  jurisdic- 
tion.20 And  the  mere  fact  that  another  jurisdictional  question  may 
have  arisen  in  the  district  court  so  that  a  direct  resort  may  be  had 
to  the  supreme  court,  where  the  jurisdiction  of  the  lower  court  de- 
pends on  adverse  citizenship,  does  not  deprive  the  circuit  court  of 
appeals  of,  or  justify  it  in  declining  to  exercise,  its  appellate  juris- 
diction,1 or  deprive  its  decree  of  finality.*  The  words  in  this  pro- 
vision "unless  otherwise  provided  by  law"  refer  only  to  provisions  of 
the  same  act  or  of  contemporaneous  or  subsequent  acts,  and  do  not 
include  provisions  of  earlier  statutes.8  They  were  inserted  in  order 
that  any  qualification  of  the  jurisdiction  by  other  aots  should  not 
be  construed  as  taking  it  away  except  when  expressly  so  provided.4 
113.  Appeals  in  Proceedings  for  Injunctions  and  Receivers. — 
Appeals  are  allowed  by  the  Judicial  Code  from  intdHocutory  orders 
or  decrees  in  proceedings  fox;  injunctions  and  receivers.  (Judicial 
Code,  §  129;  5  Fed.  St.  Ann.  2d  ed.  629.)  The  phrase  "interlocu- 
tory order  or  decree"  is  here  used  in  its  broadest  sense,  the  purpose 
of  Congress  being  to  confer  the  right  of  appeal  not  given  by  the 
general  provisions  of  the  statute  as  to  appeals  from  final  decisions, 
and  to  extend  the  right  to  all  that  class  of  interlocutory  orders  and 
decrees  which  interfere  with  the  possession  of  property  or  operate  in 
restraint  of  a  party's  business.*  This  jurisdiction  exists  although 
an  appeal  from  the  final  decree  in  the  lower  court  must  go  to  the 
supreme  court.*  Under  this  provision  when  an  appeal  is  taken 
from  such  an  order  or  decree  granting  or  dissolving  an  injunction 
the  whole  of  the  order  or  decree  is  before  the  circuit  court  of  appeals 
for  review,  which  court  may  consider  and  decide  the  case  on  its 
merits,7  and  direct  the  bill  to  be  dismissed  if  it  appears  that  the 

20.  See  supra,  par.  93.  Ct.  58,  51  U.  S.  (L.  ed.)  248. 

1.  Press  Pub.  Co.  v.  Monroe,  164  U.  4.  Lau  Ow  Bew  v.  United  States, 
S.  105,  17  S.  Ct.  40,  41  U.  S.  (L.  ed.)  144  U.  S.  47,  12  S.  Ct.  517,  36  U.  S. 
367;  American  Sugar  Refining  Co.  v.  (L.  ed.)  340. 

New  Orleans,  181  U.  S.  277,  21  S.  Ct.  5.  Richmond  v.  Atwood,  52  Fed.  10, 

646,  45  U.  S.  (L.  ed.)  859;  Arbuckle  v.  5  U.  S.  App.  151,  2  C.  C.  A.  596,  17 

Blackburn,  191 U.  S.  405,  24  S.  Ct.  148,  L.R.A.  615. 

48  U.  S.  (L.  ed.)  239;  McCormick  v.  6.  Grainger  v.  Douglas  Park  Jockey 

Oklahoma  City,  236  U.  S.  657,  35  S.  Ct  Club,  148  Fed.  513,  78  C.  C.  A.  199,  8 

465,  59  U.  S.  (L.  ed.)  771.  Ann.  Cas.  997. 

2.  Borgmeyer  v.  Idler,  159  U.  S.  7.  Smith  v.  Vulcan  Iron  Works,  165 
408, 16  8.  Ct.  34,  40  U.  S.  (L.  ed.)  199.  U.  S.  518,  17  S.  Ct.  407,  41  U.  S.  (L. 

3.  American  Constr.  Co.  v.  Jackson-  ed.)  810;  In  re  Tampa  Suburban  R. 
ville,  etc.,  R.  Co.,  148  U.  S.  372,  13  Co.,  168  U.  S.  583,  18  S.  Ct.  177,  42 
8.  Ct.  758,  37  U.  S.  (L.  ed.)  486;  The  U.  S.  (L.  ed.)  589;  Highland  Ave.,  etc., 
Paquete  Habana,  175  U.  S.  677,  20  S.  R.  Co.  v.  Columbian  Equipment  Co., 
Ct  290,  44  U.  S.  (L.  ed.)  320;  United  168  U.  S.  627,  18  S.  Ct.  240,  42  U.  S. 
States  v.  Dalcour,  203  U.  S.  408,  27  S.  (L.  ed.)  605. 
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complainant  was  not  entitled  to  maintain  its  suit.8  The  lower 
court,  however,  has  a  discretion  to  grant  or  refuse  a  supersedeas, 
which  discretion  cannot  be  controlled  by  a  writ  of  mandamus.9  And 
this  section  does  not  authorize  a  cross  appeal  by  complainants  from 
a  decree  in  a  patent  infringement  suit  which,  in  addition  to  grant- 
ing an  injunction  as  to  the  claims  of  the  patent  held  to  be  infringed, 
and  sending  the  cause  to  a  master  for  an  accounting,  dismissed  the 
bill  as  to  the  claims  held  invalid  and  those  found  not  to  be  infringed.10 

XI.  Jurisdiction  of  District  Courts 

114.  "Suits  of  a  Civil  Nature,  at  Common  Law  or  in  Equity." — 

In  construing  the  clause  conferring  jurisdiction  on  the  district  courts 
"of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity"  in  certain 
enumerated  cases  (Judicial  Code,  §  24,  par.  1;  4  Fed.  St.  Ann.  2d 
ed.  839)  the  word  "suit"  has  been  defined  as  applying  to  any  pro- 
ceeding in  a  court  of  justice  by  which  a  person  pursues  therein  that 
remedy  which  the  law  affords  him;  u  and  the  word  "controversy"  as 
including  those  cases  in  which  any  property  or  claim  of  the  parties, 
capable  of  pecuniary  estimation,  was  the  subject  of  the  litigation,  and 
is  presented  by  the  pleadings  for  judicial  determination.12  In  the 
interpretation  of  the  phrase  "at  common  law  or  in  equity/'  it  has 
also  been  ruled  that  the  words  "at  common  law"  have  reference  to 
suits  in  which  legal  rights  are  to  be  ascertained  and  determined  as 
distinguished  from  equity  and  admiralty  cases,  while  the  words  "in 
equity"  refer  to  suits-  in  which  relief  is  sought  according  to  the 
principles  and  practice  of  the  equity  jurisdiction  as  established  in 
English  jurisprudence.1'  Furthermore  under  this  provision  juris- 
diction may  be  had  of  a  case  which  involves  a  substantial  right  given 
by  a  state  law.14 

• 

8.  Smith  v.  Vulcan  Iron  Works,  165  12.  Gaines  v.  Fuentes,  92  U.  S.  10, 
U.  S.-518,  17  S.  Ct.  407,  41  U.  S.  (L.  23  U.  S.  (L.  ed.)  524;  Mississippi,  etc., 
ed.)  810  j  Metropolitan  Water  Co.  v.  River  Boom  Co.  v.  Patterson,  98  U.  S. 
Kaw  Valley  Drainage  Dist.,  223  U.  S.  403,  25  U.  S^(L.  ed.)  206. 

519,  32  S.  Ct  246,  56  U.  S.  (L.  ed.)  13.  Robinson  v.  Campbell,  3  Wheat. 

533.  212,  4  U.  S.  (L.  ed.)  372;  Parsons  v. 

9.  In  re  HoWman  Mfg.  Co.,  147  U.  Bedford,  3  Pet  433,  7  U.  S.  (I*  ed.) 
S.  525, 13  S.  Ct.  527,  37  U.  S.  (L.  ed.)  732;  Irvine  v.  Marshall,  20  How.  558, 
266.  15  U.  S.  (L.  ed.)  994;  Kohl  v.  United 

10.  Ex  parte  National  Enameling,  States,  91  U.  S.  367,  23  U.  S.  (L.  ed.) 
etc.,  Co.,  201  U.  S.  156,  26  S.  Ct  404,  449.  As  to  equity  jurisdiction  generally 
50  U.  S.  (L.  ed.)  707.  of  federal  courts,  see  supra,  par.  4. 

11.  Weston  v.  Charleston,  2  Pet.  449,  As  to  equity  jurisdiction  of  court  of 
7  U.  S.  (L.  ed.)  481;  Holmes  v.  Jen-  claims,  see  infra,  par.  126. 

nison,  14  Pet.  540,  10  U.  S.  (L.  ed.)  14.  Ex  parte  McNiel,  13  Wall.  236, 
579;  Ex  parte  Milligan,  4  Wall.  2,  18  20  U.  S.  (L.  ed)  624;  Mississippi,  etc., 
U.  S.  (L.  ed.)  281;  Upshur  County  v.  River  Boom  Co.  v.  Patterson,  98  U.  S. 
Rich,  135  U.  S.  467,  10  S.  Ct.  651,  34  403,  25  U.  S.  (L.  ed.)  206;  Van 
U.  S.  (L.  ed.)  196.  Worden  v.  Morton,  99  U.  S.  378,  25 
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115.  Suits  "Brought  by  the  United  States."— Suits  in  which  the 
United  States  is  plaintiff  are  within  the  jurisdiction  of  the  district 
court  (Judicial  Code,  §  24,  par.  1;  4  Fed.  St.  Ann.  2d  ed.  839) 
in  which  class  of  cases  it  has  been  decided  that  where  the  United 
States  is  the  real  plaintiff  it  is  desirable  that  the  proceeding  should 
be  in  its  name  unless  it  is  otherwise  ordered  by  act  of  Congress.16 
And  the  United  States  was  held  to  be  the  real  and  not  taerely  nominal 
plaintiff  so  as  to  sustain  the  original  jurisdiction  of  the  circuit,  now 
district,  court,  without  regard  to  the  amount  in  dispute  in  a  suit 
authorized  by  act  of  Congress,  to  be  brought  in  its  name,  for  the 
use  and  benefit  of  a  materialman,  on  the  bond  of  a  contractor  for  a. 
public  work,  which  the  statute  required  to  contain  the  specific,  special 
obligation  directly  to  the  United  States  that  the  contractor  should 
promptly  make  payments  to  all  persons  supplying  him  labor  and 
materials  in  the  prosecution  of  the  work.16 

116.  Suits  by  "Any  Officer"  of  United  States. — Jurisdiction  is 
conferred  on  the  district  court  of  suits  by  officers  of  the  United  States. 
(Judicial  Code,  §  24,  par.  1;  4  Fed.  St.  Ann.  2d  ed.  839.)  By 
virtue  of  this  power  a  district  court  has  jurisdiction  of  suits  brought 
by  the  postmaster  general.17  And  a  receiver  of  a  national  bank  is 
an  officer  and  agent  of  the  United  States  within  the  meaning  of  those 
words  as  used  in  the  federal  banking  law  relating  to  suits  involving 
such  banks.18 

117.  Suits  Affecting  "Lands  under  Grants  from  Different  States." — 
Jurisdiction  of  a  suit  between  citizens  of  the  same  state  claiming 
lands  under  grants  from  different  states,  which  is  conferred  on  the 
district  court  (Judicial  Code,  §  24,  par.  1 ;  4  Fed.  St.  Ann.  2d 
ed.  839)  is  not  affected  by  the  fact  that  the  state  making  the  first 
grant  included  at  that  time  the  state  by  which  the  subsequent  grant 
was  given.19  This  jurisdiction  is  not  limited  by  the  amount  in- 
volved,20 but  it  is  confined  to  those  cases  where  the  parties  are 
citizens  of  the  same  state.1 

TJ.  S.  (L.  ed.)  463;  Dennick  v.  Central  150  U.  S.  342,  14  S.  Ct.  134,  37  U.  S. 
R.  Co.,  103  U.  S.  11,  26  U.  S.  (L.  ed.)  (L.  ed.)  1104.  See  Fed.  St  Ann. 
439;  Texas,  etc.,  R.  Co.  v.  Cox,  145  U.  (2d  ed.)  vol.  6,  p.  927.  As  to  removal 
S.  593, 12  S.  Ct.  905,  36  U.  S.  (L.  ed.)  to  federal  court  of  actions  against  fed- 
829.  eral  receiver,  scee  Removal  op  Causes, 

16.  Benton  v.  Woolsey,  12  Pet.  27,  9  vol.  23,  pp.  639,  643. 
U.  S.  (L.  ed.)  987.  19.  United  States  Bank  v.  Deveaux, 

16.  United  States  Fidelity,  etc.,  Co.  5  Cranch  61,  3  U.  S.  (L.  ed.)  38;  Col- 
▼.  United  States,  204  U.  S.  349,  27  son  v.  Lewis,  2  Wheat.  377,  4  U.  S. 
S.  Ct.  381,  51  U.  S.  (L.  ed.)  516.  (L.  ed.)  266. 

17.  Southwick  v.  Postmaster  Gen-  20.  United  States  v.  Sayward,  160 
eral,  2  Pet.  442,  7  U.  S.  (L.  ed.)  479;  U.  S.  493,  16  S.  Ct.  371,  40  U.  S.  (L. 
Postmaster  General  v.  Early,  12  Wheat,  ed.)  508. 

136,  6  U.  S.  (L.  ed.)  577.  1.  Stevenson  v.  Fain,  195  U.  S.  165, 

18.  Kennedv  v.  Gibson,  8  Wall.  498,  25  S.  Ct.  6,  49  U.  S.  (L.  ed.)  142. 
19  U.  S.  (L.  ed.)  476;  Gibson  v.  Peters. 
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118.  "Matter  in  Controversy ." — The  term  "matter  in  controversy" 
means  the  subject  of  litigation,  the  matter  for  which  suit  is  brought, 
and  on  which  issue  is  joined  and  in  relation  to  which,  if  the  issue 
is  one  of  fact,  evidence  is  introduced.*  And  where  there  is  a  justifi- 
able claim  of  some  right  made  by  a  citizen  of  one  state  against  a 
citizen  of  another  state  involving  an  amount  equal  to  the  amount 
named  in  the  statute,  which  claim  is  not  satisfied  by  the  party  against 
whom  it  is  made,  there  is  a  controversy  or  dispute  between  the 
parties  within  the  meaning  of  the  statute.* 

119.  Amount  in  Controversy. — In   certain  enumerated  cases  the 
.  jurisdiction  of  the  district  court  is  limited  to  those  suits  where  the 

matter  in  controversy  exceeds  three  thousand  dollars.  (Judicial 
Code,  §  24,  par.  1;  4  Fed.  St.  Ann.  2d  ed.  .839.)  In  the  cases 
specified  the  value  of  that  matter  is  jurisdictional.4  But  where  the 
United  States  is  the  plaintiff,  jurisdiction  may  be  exercised  without 
regard  to  the  amount  involved.6  In  those  cases  where  the  amount  is 
jurisdictional,  the  pecuniary  value  of  the  matter  in  dispute  may  be 
determined  not  only  by  the  money  judgment  prayed  for,  where 
such  is  the  case,  but  in  some  cases  by  the  increased  or  diminished 
value  of  the  property  directly  affected  by  the  relief  prayed  for  or  by 
the  pecuniary  result  to  one  of  the  parties  immediately  from  the 
judgment*  So  in  case  of  a  suit  to  quiet  title  to  real  property  or  to 
remove  a  cloud  therefrom,  by  which  its  use  and  enjoyment  by  the 
owner  is  impaired,  jurisdiction  is  dependent  on  the  value  of  the 
property  affected ;'  and  the  deprivation  of  a  man's  political  'and  social 
rights  may  properly  be  alleged  to  involve  damage  to  the  required 
amount,  capable  of  estimation  in  money.8  In  an  action  on  a  money 
demand,  where  the  general  issue  is  pleaded,  the  matter  in  dispute 

2.  Lee  v.  Watson,  1  Wall.  337, 17  U.  supra,  par.  93. 

S.  (L.  ed.)  557;  Smith  v.  Adams,  130  5.  United  States  v.  Sayward,  160  U. 

U.  S.  167,  9  S.  Ct.  566,  32  U.  S.  (L.  S.  493, 16  S.  Ct.  371,  40  U.  S.  (L.  ed*. 

ed.)  895.  508. 

S.  Ct  219  52  U.  S.  (L.  ed.)  403  9  s#  Ct    566   32  jj    g    (L   ^  }  895 

S  49^16  S  £%!'  40T  S  h  Pd  ;  Sce  Cameron  v-  United  States'  146 
5^V^  ULn  tL  J  f-«J  "*•  *•  ™>  f  U"S-  }** 

Co.,  161  U.  S.  96,  16  S.  Ct.  506,  40  ed'}  1077\»  ^  to.amo;?nffc.  m  eontT<? 
U.  S.  (L.  ed.)  630;  Holt  v.  Indiana  J*"*  **  •***»*  J™sfdlctl0n  ^eTBl' 
Mfg.  Co.,  176  U.  S.  68,  20  S.  Ct.  272,  \ B<%  ■?£*»  Pf;  34  et  *e*  e  ^ 
44  U.   S.    (L.  ed.)    374-    Smithers  v.  kmitn  v.  Adams,  IdO  U.  b.- 167, 

Smith,  204  XLS.  632,  27  S.  Ct.  297,  51  9  £•  Ct  566,  32  U.  S.  (L.  ed.)  895. 
U.  S.  (L.  ed.)  656.  As  to  amount  in  8-  Wlley  v-  Sinkler,  179  U.  S.  58,  21 
controversy  as  the  basis  of  jurisdiction  °.  Ct.  17,  45  U.  S.  (L.  ed.)  84;  Swaf- 
generally,  see  supra,  par.  34.  As  to  ford  v.  Templeton,  185  U.  S.  487,  22  S. 
the  amount  in  controversy  as  the  basis  Ct  783,  46  U.  S.  (L.  ed.)  1005;  Giles  v. 
of  jurisdiction  on  appeal  or  writ  of  Harris,  189  U.  S.  475,  23  S.  Ct  639, 
error  from  circuit  court  of  appeals,  see  47  U.  S.  (L.  ed.)  909. 
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is  the  debt  claimed,  and  its  amount,  as  stated  in  the  body  of  the 
declaration  and  not  merely  the  damages  alleged,  or  the  prayer  for 
judgment  at  its  c6nclusion,  must  be  considered  in  determining  the 
question  of  jurisdiction.9  In  a  suit  between  citizens  of  different  states 
in  which  the  claim  of  the  plaintiff  to  recover  in  excess  of  the  jurisr 
dictional  amount,  a  part  of  which  was  not  then  due,  was  challenged 
by  demurrer,  and  an  attachment  was  issued  against  the  property  of 
the  defendant,  the  amount  in  dispute  was  declared  to  be  sufficient  to 
give  the  court  jurisdiction  where  the  state  statute  authorized  an 
action  on  a  claim  before  it  was  due  and  an  attachment  against  the 
property  of  the  debtor  in  certain  cases.10  But  where  the  court  finds 
as  a  matter  of  fact  that  the  damages  claimed  were  magnified  fraudu- 
lently beyond  a  reasonable  expectation  of  recovery  for  the  purpose  of 
creating  jurisdiction,  the  action  should  be  dismissed.11 

120.  Suits  Arising  under  Constitution,  Laws  or  Treaties  of  United 
States. — Jurisdiction  which  is  conferred  of  a  matter  in  controversy 
which  arises  "under  the  constitution  or  laws  of  the  United  States  or 
treaties  made,  or  which  shall  be  made  under  their  authority"  (Judicial 
Code,  §  24,  par.  1;  4  Fed.  St.  Ann.  2d  ed.  839),  may  be  exercised 
whenever  a  correct  decision  depends  on  the  construction  of  either.12 
Where  it  appears  that  some  title,  right,  privilege  or  immunity,  on 
which  the  recovery  depends,  will  be  defeated  by  one  construction  of 
the  constitution  or  a  law  of  the  United  States,  or  a  treaty  made  under 
their  authority,  and  will  be  sustained  by  the  opposite  construction,  the 
case  is  one  arising  under  the  constitution  or  laws  of  the  United  States 
or  treaties  made.1'  Cases  arising  under  the  laws  of  the  United  States 
are  such  as  grow  out  of  the  legislation  whether  they  constitute  the 
right,  privilege,  claim,  protection  or  defense  of  the  party  in  whole  or 
in  part  by  whom  they  axe  asserted.14  The  facts  alleged  must  clearly 
show  a  real  and  substantial  dispute  as  to  the  effect  or  construction 
of  the  constitution  or  of  some  law  of  the  United  States  or  of  a  treaty 
on  the  determination  of  which  the  recovery .  depends.1*     A  mere 

9.  Lee  v.  Watson,  1  Wall.  337, 17  U.  388 ;  Searl  v.  School-Dist.  No.  2.,  124 
S.  (L.  ed.)  557.  U.  S.  197,  8  S.  Ct.  460,  31  U.  S.  (L. 

10.  Schunk  v.  Moline,  etc.,  Co.,  147  ed.)  415;  Cooke  v.  Avery,  147  U.  S. 
U.  S.  500,  13  S.  Ct.  416,  37  U.  S.  (L.  375,  13  S.  Ct.  340,  37  U.  S.  (L.ed.) 
ed.)  255.  209 

11.  Smith  v.  Greenhow,  109  U.  S.  14.  New  Orleans,  etc.,  R.  Co.  v.  Mis- 
669,  3  S.  Ct.  421,  27  U.  S.  (L.  edF)  sissippi,  102  XL  S.  135,  26  U.  S.  (L. 
1080;   Smithers  v.   Smith,  204  U.   S.  ed.)  96. 

632,  27  S.  Ct.  297,  51  U.  S.  (L.  ed.)  15.  Gennania.  Ins.  Co.  v.  Wisconsin, 
656.  As  to  pleading  the  amount  in  119  U.  S.  473,  7  S.  Ct.  260,  30  U.  S. 
controversy,  see  supra,  par.  37  et  seq.       (L.  ed.)  461;  Carson  v.  Dunham,  121 

12.  Cohen  v.  Virginia,  6  Wheat.  264,  U.  S.  421,  7  S.  Ct.  1030,  30  U.  S.  (L. 
5  U.  S.  (L.  ed.)  257.  ed.)   992;  Shreveport  v.  Cole,  129  U. 

13.  New  Orleans,  etc.,  R.  Co.  v.  S.  36,  9  S.  Ct.  210,  32  U.  S.  (L.  ed.) 
Mississippi,  102  U.  S.  135,  26  U.  S.  589;  Tennessee  v.  Union,  etc.,  Bank, 
(L.  ed.)  96;  Starin  v.  New  York,  115  152  U.  S.  454,  14  S.  Ct.  654,  38  U.  S. 
D.  S.  248,  6S.  Ct.  28,  29  U.  S.  (L.  ed.)    (L.  ed.)    511;  New  Orleans  v.  Ben- 
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allegation  as  to  the  existence  of  such  a  question  which  is  not  real 
and  substantial  and  is  without  color  of  merit  is  not  sufficient  ;1€ 
nor  can  a  defective  averment  be  helped  out  by  resort  to  other  plead- 
ings in  the  case  or  to  judicial  knowledge.17  Such  jurisdiction  is 
not  dependent  on  the  citizenship  of  the  parties  or  their  character.18 
Thus  it  has  been  decided  that  a  state  may  maintain  a  suit  in  the 
federal  court  where  such  a  question  is  involved.19     And  it  is  not 

jamin,  153  U.  S.  411,  14  S.  Ct.  905,  38  St.  Louis,  201  U.  S.  332,  26  S.  Ct  478, 
U.  S.  (L.  ed.)  764;  St.  Joseph,  etc.,  50  U.  S.  (L.  ed.)  776;  Devine  v.  Los 
R.  Co.  v.  Steele,  167  U.  S.  659,  17  S.  Angeles,  202  U.  S.  313,  26  S.  Ct  652, 
Ct.  925,  42  U.  S.  (L.  ed.)  315;  Muse  50  U.  S.  (L.  ed.)  1046;  Louisville,  etc., 
v.  Arlington  Hotel  Co.,  168  U.  S.  430,  R.  Co.  v.  Mottley,  211  U.  S.  149,  29 

18  S.  a.  109,  42  U.  S.  (L.  ed.)  531;  S.  Ct.  42,  53  U.  S.  (L.  ed.)  126;  Schult- 
McCain  v.  Des  Moines,  174  U.  S.  168,  his  v.  McDougal,  225  U.  S.  561,  32  S. 

19  S.  Ct.  644,  43  U.  S.  (L..  ed.)  936;  Ct.  704,  56  U.  S.  (L.  ed.)  1205;  Tay- 
Bienville  Water  Supply  Co.  v.  Mobile,  lor  v.  Anderson,  234  U.  S.  74,  34  S.  Ct. 
175  U.  S.  109,  20  S.  Ct.  40,  44  U.  S.  724,  58  U.  S.  (L.  ed.)  1218;  Hull  v. 
(L.  ed.)  92;  Blackburn  v.  Portland  Burr,  234  U.  S.  712,  34  S.  Ct.  892,  58 
Gold  Min.  Co.,  175  U.  S.  571,  20  S.  Ct.  U.  S.  (L.  ed.)  1557;  McCormick  v. 
222,  44  U.  S.  (L.  ed.)  276;  Shoshone  Oklahoma  City,  236  U.  S.  657,  35  S. 
Min.  Co.  v.  Rutter,  177  U.  S.  505,  20  S.  Ct.  455,  59  U.  S.  (L.  ed.)  771;  Roman 
Ct.  726,  44  U.  S.  (L.  ed.)  864;  West-  Catholic  Church  v.  Pennsylvania  R. 
ern  Union  Tel.  Co.  v.  Ann  Arbor  R,  Co.,  237  U.  S.  575,  35  S.  Ct.  729,  59 
Co.,  178  U.  S.  239,  20  S.  Ct.  867,  44  U.  U.  S.  (L.  ecL)  1119;  Norton  v.  White- 
S.  (L.  ed.)  1052;  Arkansas  v.  Kansas,  side,  239  U.  S.  144,  36  S.  Ct.  97,  60 
etc.-,  Coal  Co.,  183  U.  S.  185,  22  S.  Ct.  U.  S.  (L.  ed.)  186. 

47,  46  U.  S.  (L.  ed.)  144;  Filhiol  v.  16.  Newburyport  Water  Co.  v.  New- 
Maurice,  185  U.  S.  108,  22  S.  Ct.  560,  buryport,  193  U.  S.  561,  24  S.  Ct.  553, 
46  U.  S.  (L.  ed.)  827;  Boston,  etc.,  48  U.  S.  (L.  ed.)  795:  Farrell  v. 
Consol.  Copper,  etc.,  Min.  Co.  v.  Mon-  O'Brien,  199  U.  S.  89,  25  S.  Ct  727,  50 
tana  Ore  Purchasing  Co.,  188  U.  S.  U.  S.  (L.  ed.)  101;  Montana  Catholic 
632,  23  S.  Ct  434,  47  U.  S.  (L.  ed.)  Missions  v.  Missoula  County,  200  U.  S. 
626;  Boston,  etc.,  Consol.  Copper,  etc.,  118,  26  S.  Ct.  197,  50  U.  S.  (L.  ed.) 
Min.  Co.  v.  Montana  Ore  Purchasing  398;  Devine  v.  Los  Angeles,  202  U.  S. 
Co.,  188  U.  S.  645,  23  S.  Ct  440,  47  313,  26  S.  Ct  652,  50  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  634;  Defiance  Water  Co.  1046;  McGUvra  v.  Ross,  215  U.  S.  70, 
v.  Defiance,  191  U.  S.  184,  24  S.  Ct.  30  S.  Ct  27,  54  U.  S.  (L.  ed.)  95; 
63,  48  U.  S.  (L.  ed.j  140;  Spencer  v.  Norton  v.  Whiteside,  239  U.  S.  144,  36 
Duplan  Silk  Co.,  191  U.  S.  526,  24  S.  S.  Ct.  97,  60  U.  S.  (L.  ed.)  186. 
Ct.  174,  48  U.  S.  (L.  ed.)  287;  Under-  17.  Bankers'  Mat  Casualty  Co.  ▼. 
ground  R.  Co.  v.  New  York,  193  U.  S.  Minneapolis,  etc.,  R.  Co.,  192  U.  S.  371, 
410,  24  S.  Ct.  494,  48  U.  S.  (L.  ed.)  24  S.  Ct  325,  48  U.  S.  (L.  ed.)  484. 
733;  Barney  v.  New  York,  193  U.  S.  18.  Pope  v.  Louisville,  etc.,  R.  Co., 
430,  24  S.  Ct  502,  48  U.  S.  (L.  ed.)  173  U.  S.  573,  19  S.  Ct  500,  43  U.  S. 
737;  Newburyport  Water  Co.  v.  New-  (L.  ed.)  814;  Kentucky,  etc.,  Bridge 
buryport,  193  U.  S.  561,  24  S.  Ct  553,  Co.  v.  Louisville,  etc.,  R.  Co.,  37  Fed. 
48  U.  S.  (L.  ed.)  795;  Empire  State-  567.  2  L.R.A.  289. 
Idaho  Min.,  etc.,  Co.  v.  Hanley,  198  U.  19.  Ames  v.  Kansas,  111  U.  S.  449,  4 
S.  292,  25  S.  Ct  691,  49  U.  S.  (L.  ed.)  S.  Ct.  437,  28  U.  S.  (L.  ed.)  482.  As 
1056;  Montana  Catholic  Missions  v.  to  jurisdiction  of  the  supreme  court 
Missoula  County,  200  U.  S.  118,  26  S.  over  suits  by  or  against  states, 
Ct.  197,  50  U.  S.  (L.  ed.)  398;  Joy  v.  supra,  par.  70  et  seq. 
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material  whether  the  claim  is  sustained  or  not,80  it  being  only 
necessary  that  a  substantial  controversy  is  involved  under  the  consti- 
tution or  laws  of  the  United  States  or  the  treaties  made  under  their 
authority.1  Even  though  the  claim  is  decided  adversely  to  the  party 
raising  it  or  is  not  decided  at  all,  the  court  having  properly  obtained 
jurisdiction  may  decide  all  other  questions  in  the  case,8  including 
questions  not  of  a  federal  nature.* 

121.  Application  of  Rule  as  to  Cases  Arising  under  Federal  Consti- 
tution or  Laws. — These  general  principles  have  been  applied  in  cases 
founded  on  or  requiring  the  construction  of  acts  of  Congress/  or 
involving  the  constitutionality  of  state  statutes6  or  municipal  ordi- 
nances/ a  frequent  instance  being  where  it  is  claimed  that  the 
obligation  of  a  contract  has  been  impaired  by  state  or  municipal 
legislation,7  or  the  due  process  clause  of  the  constitution  violated 

20.  City  R.  Co.  v.  Citizens9  St.  R.       6.  Penn  Mut.  L.  Ins.  Co.  v.  Austin, 

Co.,  166  U.  S.  557,  17  S.  Ct.  653,  41  168  U.  S.  685,  18  S.  Ct.  223,  42  U.  S. 

U.  S.  (L.  ed.)  1114;  Pacific  Electric  R.  (L.  ed.)   626;  Walla  Walla  v.  Walla 

Co.  v.  Los  Angeles,  194  U.  S.  112,  24  Walla  Water  Co.,  172  U.  S.  1,  19  S. 

S.  Ct.  586,  48  U.  S.  (L.  ed.)  896;  The  Ct.  77,  43  U.  S.  (L.  ed.)  341;  Vicks- 

Fair  v.  Kohler  Die,  etc.,  Co.,  228  U.  burg   Waterworks   Co.   v.   Vicksburg, 

S.  22,  33  S.  Ct  410,  57  U.  S.  (L.  ed)  185  U.  S.  65,  22  S.  Ct.  585,  46  U.  S. 

716.  (L.  ed.)   808;  Cleveland  v.  Cleveland 

1.  Pacific  Electric  R.  Co.  v.  Los  City  R.  Co.,  194  U.  S.  517,  24  S.  Ct. 
Angeles,  194  U.  S.  112,  24  S.  Ct.  586,  756,  48  U.  S.  (L.  ed.)  1102;  Mercan- 
48  U.  S.  (L.  ed.)  896.  tile  Trust,  etc.,  Co.  v.  Columbus,  203  U. 

2.  Siler  v.  Louisville,  etc.,  R.  Co.,  213  S.  311,  27  S.  Ct.  83,  51  U.  S.  (L.  ed.) 
U.  S.  175,  29  S.  Ct.  451,  53  U.  S.  (L.  198;  Home  Telephone,  etc.,  Co.  v.  Los 
ed.)  753;  Siler  v.  Illinois,  etc.,  R.  Co.,  Angeles,  227  U.  S.  278,  33  S.  Ct.  312, 
213  U.  S.  199,  29  S.  Ct  458,  53  U.  S.  57  U.  S.  (L.  ed.)  510;  McCormick  v. 
(L.  ed.)  760;  Michigan  Cent.  R.  Co.  v.  Oklahoma  City,  236  U.  S.  657,  35  S. 
Vreeland,  227  U.  S.  59,  33  S.  Ct  192,  Ct  455,  59  U.  S.  (L.  ed.)  771;  Cuya- 
57  U.  S.  (L.  ed.)  417,  Ann.  Cas.  1914C  hoga  River  Power  Co,  v.  Akron,  240  U. 
176.  S.  462,  36  S.  Ct.  402,  60  U.  S.  (L.  ed.) 

3.  Osbom  v.  United  States  Bank,  9  743. 

Wheat  738,  6  U.  S.  (L.  ed.)  204;  New  7.  Pennoyer  v.  McConaughy,  140  U. 

Orleans,  etc.,  R.  Co.  v.  Mississippi,  102  S.  1,  11  S.  Ct  699,  35  U.  S.  (L.  ed.) 

U.  S.  135,  26  U.  S.  (L.  ed.)  96.  363;  New  Orleans  v.  Benjamin,  153  U. 

4.  Cummings  v.  Chicago,  188  U.  S.  S.  411, 14  S.  Ct.  905,  38  U.  S.  (L.  ed.) 
410,  23  S.  Ct.  472,  47  U.  S.  (L.  ed.)  764;  City  R,  Co.  v.  Citizens1  St.  R.  Co., 
525;  Southern  R.  Co.  v.  Gadd,  233  U.  166  U.  S.  557,  17  S.  Ct.  653,  41  U.  S. 
S.  572,  34  S.  Ct  696,  58  U.  S.  (L.  ed.)  (L.  ed.)  1114;  Walla  Walla  v.  Walla 
1099 ;  Wilson  Cypress  Co.  v.  Del  Poza  Walla  Water  Co.,  172  U.  S.  1, 19  S.  Ct. 
v  Marcos,  236  U.  S.  635,  35  S.  Ct.  416,  77,  43  U.  S.  (L.  ed.)  341;  Bienville 
59  U.  S.  (L.  ed.)  758;  Delaware,  etc.,  Water-Supply  Co.  v.  Mobile,  175  U.  S. 
R.  Co.  v.  Yurkonis,  238  U.  S.  439,  35  109,  20  S.  Ct  40,  44  U.  S.  (L.  ed.) 
S.  Ct  902, 59  U.  S.  (L.  ed.)  1397;  Lan-  92;  Vicksburg  Waterworks  Co.  v. 
caster  v.  Kathleen  Oil  Co.,  241  U.  S.  Vicksburg,  185  U.  S.  65,  22  S.  Ct  585, 
551,  36  S.  Ct  711,  60  U.  S.  (L.  ed.)  46  U.  S.  (L.  ed.)  808;  Dawson  v.  Co- 
1161.  lumbia  Ave.  Sav.  Fund,  etc.,  Co.,- 197 

5.  Siler  v.  Louisville,  etc.,  R.  Co.,  U.  S.  178,  25  S.  Ct.  420,  49  U.  S. 
213  U.  S.  175,  29  S.  Ct.  451,  53  U.  S.  (L.  ed.)  713;  Knoxville  Water  Co.  v. 
(L.  ed.)  753.  Knoxville,  200  U.  S.  22,  26  S.  Ct  224, 
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thereby.8  But  a  violation  of  such  clause  does  not  arise  from  the  wrong- 
ful acts  of  individuals,  unsupported  by  state  authority  in  the  shape  of 
laws,  customs  or  judicial  or  executive  proceedings.9  A  suit  has  also 
been  regarded  as  arising  under  the  constitution  or  laws  of  the  United. 
States-  when  either  party  is  a  corporation  created  under  a  federal 
law,10  or  when  it  is  brought  against  a  person  appointed  by  a  federal 
court  as  receiver  of  a  corporation,11  or  when  it  is  brought  against  a 
marshal  of  the  United  States  for  acts  done  in  His  official  capacity  ll 
or  to  recover  on  his  bond,1*  or  on  the  bond  of  a  clerk  of  a  federal 
court,14  or  on  a  supersedeas  bond  given  conformably  to  a  federal 

50  U.  S.  (L.  ed.)  353;  Mercantile  9.  Civil  Rights  Cases,  109  U.  S.  3, 
Trust,.etc,  Co.  v.  Columbus,  203  U.  S.  3  S.  Ct.  18,  27  U.  S.  (L.  ed.)  835; 
311,  27  S.  Ct  83,  51  U.  S.  (L.  ed.)  Barney  v.  New  York,  193  U.  S.  430, 
198;  Jetton  v.  South  University,  208  24  S.  Ct.  502,  48  U.  S.  (L.  ed.)  737; 
U.  S.  489,  28  S.  Ct.  375,  52  U.  S.  (L.  Huntington  v.  New  York,  193  U.  S. 
ed.)  584;  Wilcox  v.  Consolidated  Gas  441,  24  S.  Ct.  505,  48  U.  S.  (L.  ed.) 
Co.,  212  U.  S.  19,  29  S.  Ct.  192,  53  741. 

U.  S.  (L.  ed.)  382,  15  Ann.  Cas.  1034,  10.  Osborn  v.  Bank  of  United  States, 
48  L.R.A.(N.S.)  1134;  Des  Moines  v.  9  Wheat.  738,  6  U.  S.  (L.  ed.)  204; 
Des  Moines  City  R.  Co.,  214  U.  S.  179,  Pacific  R.  Removal  Cases,  115  U.  S.  1, 
29  S.  Ct.  553,  53  U.  S.  (L.  ed.)  958;  5  S.  Ct.  1113,  29  U.  S.  (L.  ed.)  319; 
Shawnee  Sewerage,  etc.,  Co.  v.  Stearns,  Butler  v.  National  Heme  for  Disabled 
220  U.  S.  462,  31  S.'Ct.  452,  55  U.  S.  Volunteer  Soldiers,  144  U.  S.  64, 12  S. 
(L.  ed.)  544;  McCormick  v.  Oklahoma  Ct.  581,  36  U.  S.  (L.  ed.)  346;  Knights 
Citv,  236  U.  S.  657,  35  S.  Ct.  455,  59  of  Phvthias  of  World  v.  Kalinski,  163 
U.  S.  (L.  ed.)  771;  Cuyahoga  River  U.  S.  289,  16  S.  Ct.  1047,  41  U.  S.  (I* 
Power  Co.  v.  Akron,  240  U.  S.  462,  36  ed.)  163;  Texas,  etc.,  R.  Co.  v.  Cody, 
S.  Ct.  402,  60  U.  S.  (L.  ed.)  743;  Mit-  166  U.  S.  606,  17  S.  Ct.  703,  41  U.  S. 
chell  v.  Dakota  Cent.  Telephone  Co.,  (L.  ed.)  1132;  Texas,  etc.,  R.  Co.  v. 
246  U.  S.  396,  38  S.  Ct.  362,  62  U.  S.  Barrett,  166  U.  S.  617,  17  S.  Ct.  707, 
(L.  ed.)  793.  41  U.  S.  (L.  ed.)  1136;  Texas,  etc.,  it. 

8.  Defiance  Water  Co.  v.  Defiance,  Co.  v.  Bigger,  239  U.  S.  330,  36  S.  Ct. 
191  U.  S.  184,  24  S.  Ct.  63,  48  U.  S.  127,  60  U.  S.  (L.  ed.)  310. 
(L.  ed.)  140;  Owensboro  Waterworks  11.  Texas,  etc.,  R.  Co.  v.  Cox,  145 
Co.  v.  Owensboro,  200  U.  S.  38,  26  S.  U.  S.  593,  12  S.  Ct.  905,  36  U.  S.  (L. 
Ct.  249,  50  U.  S.  (L.  ed.)  361;  Michi-  ed.)  829;  Kiehl  v.  South  Bend,  76  Fed. 
gan  Cent.  R.  Co.  v.  Powers,  201  U.  S.  921,  44  U.  S.  App.  687,  22  C.  C.  A.  618, 
245,  26  S.  Ct.  459,  50  U.  S.  (L.  ed.)   36  L.R.A.  228. 

744;  Devine  v.  Los  Angeles,  202  U.  S.  12.  Sonnentheil  v.  Christian  Moer- 
313,  26  S.  Ct.  652,  50  U.  S.  (L.  ed.)  lein  Brewing  Co.,  172  U.  S.  401,  19  S. 
1046;  Raymond  v.  Chicago  Union  Ct.  233,  43  U.  S.  (L.  ed.)  492. 
Traction  Co.,  207  U.  S.  20,  28  S.  Ct.  13.  Feibelman  v.  Packard,  109  U.  S. 
7,  52  U.  S.  (L.  ed.)  78,  12  Ann.  Cas.  421,  3  S.  Ct.  289,  27  U.  S.  (L.  ed.)  984; 
757;  Ex  parte  Young,  209  U.  S.  123,  Bachrack  v.  Norton,  132  U.  S.  337, 
28  S.  Ct.  441,  52  U.  S.  (L.  ed.)  714,  14  10  S.  Ct.  106,  33  U.  S.  (L.  ed.)  377; 
Ann.  Cas.  764,  13  L.R.A.(N.S.)  932;  Reagan  v.  Aiken,  138  U.  S.  109,  11  S. 
North  American  Cold  Storage  Co.  v.  Ct.  283,  34  U.  S.  (L.  ed.)  892;  Bock 
•Chicago,  211  U.  S.  306,  29  S.  Ct.  101,  v.  Perkins,  139  U.  S.  628, 11  S.  Ct.  677, 
53  U.  S.  (L.  ed.)  195,  15  Ann.  Cas.  35  U.  S.  (L.  ed.)  314. 
276;  Home  Telephone,  etc.,  Co.  v.  Los  14.  Howard  v.  United  States,  184  U. 
Angeles,  227  U.  S.  278,  33  S.  Ct.  312,  S.  676,  22  S.  Ct.  543,  46  U.  S.  (L.  ed.) 
57  U.  S.  (L.  ed.)  510.  754. 
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statute ; 1A  but  not  in  the  case  of  suite  against  a  receiver  merely  because 
of  his  appointment  by  a  federal  court  whose  liability  depends  on 
general  law  and  his  defense  does  not  rest  on  any  act  of  Congress.16 
And  since  the  enactment  of  the  Act  of  January  28,  1915,  providing 
that  ."no  court  of  the  United  States  shall  have  jurisdiction  of  any 
action  or  suit  by  or  against  any  railroad  company  upon  the  ground 
that  said  railroad  company  was  incorporated  under  an  act  of  Con- 
gress" (6  Fed.  St.  Ann.  2d  ed.  238),  no  suit  by  or  against  such  a 
railway  company  can  be  regarded,  for  jurisdictional  purposes,  as 
arising  under  the  laws  of  the  United  States  unless  there  be  some 
adequate  ground  for  so  regarding  it  other  than  that  the  company 
was  thus  incorporated,  i.  e.,  derived  its  existence,  facilities,  and  powers- 
from  an  act  of  Congress.17  In  case  of  a  suit  involving  rights  given 
by  the  federal  banking  laws  jurisdiction  is  also  given  the  federal 
courts  as  one  arising  under  the  laws  of  the  United  States.18 

122.  Suits  between  "Citizens  of  a  State  and  Foreign  States,  Citi- 
zens or  Subjects." — Under  the  clause  conferring  jurisdiction  of  suits 
between  citizens  of  a  state  and  foreign  states,  citizens  or  subjects 
(Judicial  Code,  §  24,  par.  1;  Fed.  St  Ann.  2d  ed.  839)  it  is  essential 
that  one  of  the  parties  be  a  citizen  of  a  state,  and  a  description  of 
the  parties  is  indispensable.19  The  jurisdiction  thus  conferred  of 
suits  by  citizens  against  aliens  is  not  defeated  by  the  fact  that  the 
defendant  is  the  consul  of  a  foreign  government*20  But  it  cannot 
be  inferred  argumentatively  from  the  fact  that  such  person  is  a 
consul.1  An  alien  or  a  foreign  corporation  may  also  be  sued  in  a 
federal  court  by  a  citizen  of  a  state,  in  any  district  in  which  valid 
service  can  be  made  on  the  defendant.2 

123.  Assignee  of  Chose  in  Action. — Under  the  provision  of  the  Ju- 
dicial Code  that  "no  district  court  shall  have  cognizance  of  any 
suit  (except  upon  foreign  bills  of  exchange)   to  recover  upon  any    . 
promissory  note  or  other  chose  in  action  in  favor  of  any  assignee,  or 
of  any  subsequent  holder,  if  such  instrument  be  payable  to  bearer 

15.  American  Surety  Co.  v.  Shulz,  against  national  banks,  see  Banks,  vol. 
237  U.  S.  159,  35  S.  Ct.  525,  59  U.  S.   3,  p.  688  et  seq. 

(L.  ed.)  892.  19.  Mossman  v.  Higginson,  4  Dall. 

16.  Gableman  v.  Peoria,  etc.,  R.  Co.,  12,  1  U.  S.  (L.  ed.)  720;  Jackson  v. 
179  U.  S.  335,  21  S.  Ct.  171,  45  U.  S.  Twentyman,  2  Pet.  136,  7  U.  S.  (L. 
(L.  ed.)  220.  ed.)  374;  Bors  v.  Preston,  111  U.  S. 

17.  Bankers'  Trust  Co.  v.  Texas,  252,  4  S.  Ct.  407,  28  U.  S.  (L.  ed.) 
etc.,  R.  Co.,  241  U.  S.  295,  36  S.  Ct.  419^ 

569.  60  U.  S.  (L.  ed.)  1010.  2b.  Bors  v.  Preston,  111  U.  S.  252, 

18.  Wvman  v.  Wallace,  201  U.  S.  4  S.  Ct.  407,  28  U.  S.  (L.  ed.)  419. 
230,  26  S.  Ct.  495,  50  U.  S.  (L.  ed.)  1.  Bors  v.  Preston,  111  U.  S.  252, 
738;   Frenzer  v.  Wallace,  201  U.  S.  4  S.  Ct.  407,  28  U.  S.  (L.  ed.)  419. 
244,  26  S.  Ct.  498,  50  U.  S.  (L.  ed.)  2.  Barrow  Steamship  Co.  v.  Kane, 
742;  International  Trust  Co.  v.  Weeks,  170  U.  S.  100,  18  S.  Ct.  526,  42  U.  S. 
203  U.  S.  364,  27  S.  Ct.  69,  51  U.  S.  (L.  ed.)  964. 

(L.  ed.)   224.    As  to  actions  by  and 

121 


§  123  UNITED  STATES  COURTS  27  B.  C.  L. 

and  be  not  made  by  any  corporation,  unless  such  suit  might  have 
been  prosecuted  in  such  court  to  recover  upon  said  note  or  other 
chose  in  action  if  no  assignment  had  been  made"  (Judicial  Code, 
§  24,  par.  1;  4  Fed.  St.  Ann.  2d  ed.  839),  it  must  appear,  in 
actions  in  the  federal  courts  by  persons  claiming  through  an  assign- 
ment of  a*  chose  in  action,  that  the  assignors  might  have  maintained 
an  action  thereon  in  the  absence  of  an  assignment.8  The  purpose  of 
this  clause  is  to  prevent  suits  by  assignees  under  assignments  made 
for  the  express  purpose  of  conferring  jurisdiction  on  the  federal 
courts.4  The  words  "any  corporation"  include  a  municipal  corpora- 
tion.6 In  general  this  provision  has  been  regarded  as  applying  not 
•  only  to  suits  on  written  instruments  but  also  to  suits  for  the  recovery 
of  all  debts  and  all  claims  for  damages  for  breach  of  contract  or  for 
torts  connected  with  a  contract.6  Thus  it  has  been  construed  in 
particular  cases  as  applying  to  actions  arising  on  contracts  of  the 
original  parties  and  not  to  those  founded  on  a  trespass  to  property,7 
to  suits  by  an  assignee  of  bills  of  exchange  8  or  of  a  judgment,*  to 
a  bill  of  foreclosure  by  an  assignee  of  a  debt  secured  by  a  bond  and 
mortgage,10  to  a  suit  to  compel  the  specific  performance  of  a  con- 
tract,11 and  to  relief  sought  by  way  of  foreclosure  of  trust  deeds, 

3.  Turner  v.  Bank  of  North  America,  387, 19  U.  S.  (L.  ed.)  736;  Emsheimer 
4  Dall.  8,  1  U.  S.  (L.  ed.)  718;  Sere  v.  New  Orleans,  186  U.  S.  33,  22  S.  Ct. 
v.  Pitot,  6  Cranch  332,  3  U.  S.  (L.  ed.)  770,  46  U.  S.  (L.  ed.)  1042;  Brown  v. 
240 ;  Dromgoole  v.  Farmers',  etc.,  Fletcher,  235  U.  S.  589,  35  S.  Ct.  154, 
Bank,  2  How.  241,  11  U.  S.  (L.  ed.)  59  U.  S.  (L.  ed.)  374. 

252;  Sheldon  v.  Sill,  8  How.  441,  12  5.  Loeb  v.  Columbia  Tp.,  179  U.  S. 

U.  S.  (L.  ed.)  1147;  Coffee  v.  Planters'  472,  21  -S.  Ct.  174,  45  U.  S.  (L.  ed.) 

Bank,  13  How.  183,  14  U.  S.  (L.  ed.)  280;  Waite  v.  Santa  Cruz,  184  U.  S. 

105;   Bradley  v.  Rhine,  8  Wall.  393,  302,  22  S.  Ct.  327,  46  U.  S.  (L.  ed.) 

19  U.  S.  (L.  ed.)  467;  Walker  v.  Pow-  552. 

ers,  104  U.  S.  245,  26  U.  S.  (L.  ed.)  6.  Brown  v.  Fletcher,  235  U.  S.  589, 

729;  Parker  v.  Ormsby,  141  U.  S.  81,  35  S.  Ct.  154,  59  U.  S.  (L.  ed.)  374. 

11  S.  Ct.  912,  35  U.  S.  (L.  ed.)  654;  See  Sheldon  v.  Sill,  8  How.  441,  12 

Mississippi  Mills  v.  Cohen,  150  U.  S.  U.  S.  (L.  ed.)  1147. 

202,  14  S.  Ct.  75,  37  U.  S.  (L.  ed.)  7.  Ambler  v.  Eppinger,  137  U.  S.  480, 

1052;  Plant  Invest.  Co.  v.  Jacksonville,  n  s.  Ct.  173,  34  U.  S.  (L.  ed.)  765. 

etc.,  R.  Co.,  152  U.  S.  71, 14  S.  Ct  483,  8.  Bradley  v.   Rhine,   8  Wall.  393, 

38  U.  S.  (L.  ed.)  358;  Mexican  Nat.  R.  19  Vm  s    (L  ^  )  467;  Morgan  v.  Gay, 

Ct.  063,  39  U.  S.  (Led.)  672;  North       g    Walke;      p     ^  1Q4  „   g  245 

44  U.  S.  (L.  ed.)  1061;  Emsheimfr  v.  "^^^ J1:  *™2>  U  S'  Ct 
New  Orleans,  186  U<  S.  33,  22  S.  Ct.  75;  37  U.  S.  (L.  ed     1052. 
770,  46  U.  S.  (L.  ed.)  1042;  Kolze  v.       *<>•  Sheldon  v.  Sill,  8  How  441,  12 
Hoadlev,  200  U.  S.  76,  26  S.  Ct.  220,  50  u-  8-  (L.  ed.)  1147;  Kolze  v.  Hoadley, 
U.  S.  (L.  ed.)  377.  200  U.  S.  76,  26  S.  Ct.  220,  50  U.  S. 

4.  Bank  of  United  States  v.  Plant-    (L.  ed.)  377. 

ers'  Bank.  9  Wheat.  904,  6  U.  S.  (L.       11.  Corbin  v.  Black  Hawk  County, 
ed.)  244;  Bushnell  v.  Kennedy,  9  Wall.   105  U.  S.  659,  26  U.  S.  (L.  ed.)  1136; 
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although  the  bill  also  prays  for  a  cancellation  of  a  release  of  the 
trust  deeds  to  the  grantor,  as  in  fraud  of  the  rights  of  the  complain- 
ant, who  held  the  deeds  and  the  notes  secured  thereby  as  collateral 
security  for  a  loan  to  the  trustee.18  But  certificates  of  indebtedness 
made  by  a  city  and  payable  to  bearer,  being  made  by  a  corporation, 
although  not  negotiable,  are  not  subject  to  the  restriction  of  this 
act,1*  nor  are  coupons  of  bonds  made  by  a  county 14  nor  coupons  of 
municipal  bonds.1*  Nor  does  the  act  apply  to  suits  by  a  transferee 
or  assignee  for  the  recovery  of  an  interest  in  property.16  The  pro- 
vision also  has  no  application  to  a  suit  by  the  assignee  of  a  chose  in 
action  to  recover  possession  of  the  thing  in  specie  or  damages  for 
its  wrongful  caption  or  detention.17  And  where  a  corporation  in- 
dorsed one  of  its  own  bonds  with  an  agreement  in  writing  to  pay  the 
bond  to  bearer,  with  interest,  on  a  day  certain,  it  was  decided  that  such 
indorsement  was  a  new  and  complete  contract  creating  in  effect  a 
promissory  note,  although  the  seal  of  the  corporation  was  thereto 
affixed,  and  the  assignee  thereof  was  not  prevented  from  suing  thereon 
because  the  assignor  could  not.18  An  assignee  may  also  sue  his  im- 
mediate indorser.1'  And  failure  to  allege  the  citizenship  of  the  orig- 
inal payee  of  a  note  does  not  compel  the  dismissal  of  an  action  brought 
by  the  assignee  in  a  federal  court  in  which  the  necessary  diversity  of 
citizenship  as  between  plaintiff  and .  defendant  is  alleged,  since  the 
error  is  susceptible  to  correction  by  amendment.80 

124.  Suits  "against  Consuls  and  Vice-consuls." — The  provision  of 
the  Judicial  Code  conferring  jurisdiction  on  the  district  court  of  all 
suits  against  consuls  and  vice-consuls  (Judicial  Code,  §  24,  par.  18 ; 

4  Fed.  St  Ann.  2d  ed.  841)  is  not  violative  of  the  clause  in  the 
federal  constitution  conferring  original  jurisdiction  on  the  supreme 

Shoecraft  v.  Bloxham,  124  U.  S.  730,  8  480,  11  S.  Ct.  173,  34  U.  S.  (L.  ed.) 

S.  Ct.  686,  31  U.  S.  (L.  ed.)  574.  765;  Massachusetts,  etc,  Constr.   Co. 

12.  Kolze  v.  Hoadley,  200  U.  S.  76,  v.  Cane  Creek  Tp.,  155  U.  S.  283,  15 
26  S.  Ct.  220,  50  U.  S.  (L.  ed.)  377.  S.  Ct.  91,  39  U.  S.  (L.  ed.)  152;  Brown 

13.  New  Orleans  v.  Quinlan,  173  U.  v.  Fletcher,  235  U.  S.  589,  35  S.  Ct. 
S.  191, 19  S.  Ct.  329,  43  U.  S.  (L.  ed.)  154,  59  u.  S.  (L.  ed.)  374. 

664-  18.  Marine,    etc.,    Phosphate   Min., 

14.  Lake  County  v.  Dudley,  173  U.  etc    Co  y  Bradley,  105  U.  S.  175,  26 

5  243, 19  S.  Ct.  398,  43  U.  S.  (L.  ed.)  n>  £    (L.  ed.)  1034!                        ' 
,k   m.                    tj             lA/s  tt   c  19-  Young  v.  Bryan,  6  Wheat.  146,  5 

ogg  Bank,  13  How.  183,  14  U.  S.  (L.  ed.) 

16.  Brown  v.  Fletcher,  235  U.  S.  i05^o S!1J>^:io^ C^  ^.^o^^38 ^ 
589,  237  U.  S.  583,  35  S.  Ct.  154,  750,  jf:  93, ,11  S.  Ct.  288,  34  U.  1 S.(L.  ed.) 
59  U.  S.  (L.  ed.)  374, 1128.  914J  Parker  v-  Orrashy,  141  U.  S.  81, 

17.  Deshler  v.  Dodge,  16  How.  622,  H  S.  Ct.  912,  35  U.  S.  (L.  ed.)  654. 
14  U.  S.   (L.  ed.)   1084;  Bushnell  v.       20.  Springstead    v.     Crawfordsville 
Kennedy,  9  Wall.  387, 19  U.  S.  (L.  ed.)  State  Bank,  231  U.  S.  541,  34  S.  Ct. 
736;  Ambler  v.  Eppinger,  137  U.  S.  195,  58  U.  S.  (L.  ed.)  354. 
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court  of  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  as  the  latter  jurisdiction  is  not  exclusive.1 '  And  while  the 
jurisdiction  of  the  federal  courts  in  such  cases  was  under  early  acts 
made  exclusive,2  yet  by  a  later  act  of  Congress  that  part  of  the  section 
which  so  provided  was  repealed.*  So  a  state  court  has  jurisdiction 
to  render  a  judgment  in  civil  actions  against  a  foreign  consul  residing 
in  the  state  unless  he  claims  his  right  to  have  the  case  heard  by  the 
United  States  court  under  the  section  of  the  United  States  constitution 
extending  the  judicial  power  of  those  courts  to  cases  affecting  con- 
suls.4 And  a  citizen  of  the  United  States,  who  is  consul  general  of  a 
foreign  government  in  this  country,  and  is  also  authorized  to  com- 
municate to  the  secretary  of  state  any  matter  in  relation  to  that  gov- 
ernment, in  the  absence  of  its  minister,  is  not  its  diplomatic  represen- 
tative or  minister,  during  such  absence,  nor  entitled  to  the  diplomatic 
privileges  of  a  foreign  minister,  but  may  be  sued  in  the  district  court.* 
125.  Miscellaneous  Subjects  of  Jurisdiction;  Crimes  and  Offenses. — 
Except  so  far  as  original  jurisdiction  may  be  vested  in  the  supreme 
court  •  and  in  the  court  of  claims 7  original  jurisdiction,  in  addition 
to  the  cases  just  considered,  is  further  conferred  on  the  district  court 
in  other  cases  arising  under  the  laws  of  the  United  States  whether 
civil  or  criminal  (Judicial  Code,  §  24 ;  4  Fed.  St.  Ann.  2d  ed.  838).  In 
regard  to  crimes,  as  has  elsewhere  been  observed,  federal  courts  have 
only  such  jurisdiction  as  may  be  conferred  by  Congress  in  the  exer- 
cise of  its  constitutional  powers.8  Congress,  however,  in  the  exercise 
of  such  powers  has  by  the  section  referred  to  conferred  jurisdiction 
on  the  district  courts  of  all  crimes  and  .offenses  cognizable  under  the 
authority  of  the  United  States.  And  the  district  court  acts  equally 
within  its  jurisdiction  whether  it  decides  a  man  to  be  guilty  or  inno- 
cent and  whether  its  decision  is  right  or  wrong.  Furthermore  in  a 
prosecution  for  falsely  pretending,  with  intent  to  defraud,  to  be  a  fed- 
eral officer,  jurisdiction  is  not  defeated  because  of  an  objection  that 
the  indictment  does  not  charge  a  crime  against  the  United  States, 
since  this  goes  only  to  the  merits.*  In  any  case  in  which  final  and 
exclusive  jurisdiction  in  criminal  cases  may  be  conferred  on  the  dis- 
trict court  neither  the  regularity  of  its  proceedings  nor  the  validity 

1.  See  supra,  par.   75.  Pac.   676,  50  Pac.  758,  62  A.  S.  R. 

2.  Davis  v.  Packard,  7  Pet.  276,  8  U.  305,  45  L.R.A.  579  and  note. 

S.  (L.  ed.)  684.  5.  In  re  Baiz,  135  U.  S.  403,  10  S. 

Note:  45  L.R.A.  581.  Ct.  854,  34  U.  S.  (L.  ed.)  222. 

3.  Bore  v.  Preston,  111  U.  S.  252,  4  6.  See  supra,  par.  69  et  seq. 
S.  Ct.  407,  28  U.  S.  (L.  ed.)  419;  Wil-  7.  See  supra,  par.   25. 

cox  v.  Luco,  118  Cal.  639,  45  Pac.  676,  8.  See  supra,  par.  12. 

*  50  Pac.  758,  62  A.  S.  R.  305, 45  L.R.A.  9.     Lamar  v.  United  States,  240  U. 

579  and  note.  S.  60,  36  S.  Ct  255,  60  U.  S.  (L.  ed.) 

Note:  45  L.R.A.  581.  526. 

4.  Wilcox  v.  Luco,  118  Cal.  639,  45 
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of  its  sentence  can  be  called  in  question  in  any  other  court,  either  of  a 
state  or  the  United  States,  by  habeas  corpus  or  any  other  process.10 

• 

XII.  Jurisdiction  op  Court  of  Claims 

* 

126.  Claims  against  United  States. — The  jurisdiction  of  the  court 
of  claims  to  determine  questions  relating  to  claims  against  the  United 
States  which  is  conferred  by  Congress  (Judicial  Code,  §  145,  par.  1 ; 
5  Fed.  St.  Ann.  2d  ed.  650)  is  limited  to  those  cases  specified,11  and 
cannot  be  enlarged  by  implication,18  or  affected  by  a  rule  of  the  court 
imposing  an  additional  jurisdictional  requirement,1*  as,  for  instance, 
that  a  previous  demand  must  have  been  made  on  an  executive  de- 
partment.14 Congress  may  also  at  any  time  withdraw  a  particular 
case  from  the  cognizance  of  that  court  or  prescribe  the  circumstances 
under  which  alone  the  court  may  render  a  judgment  against  the  gov- 
ernment.15 It  is  said  that  this  section  of  the  Judicial  Code  evidently 
contemplates  four  distinct  classes  of  cases:  (1)  Those  founded  on  the 

10.  Ableman  v.  Booth,  21  How.  506,  Blackfeather  v.  United  States,  190  U. 
16  U.  S.  (L.  ed.)  169.  As  to  the  pow-  S.  368,  23  S.  Ct.  772,  47  U.  S.  (L.  ed.) 
er  of  the  spureme  court  to  issue  writs  1099;  Harley  v.  United  States,  198  U. 
of  habeas  corpus,  see  Habeas  Corpus,  S*.  229,  25  S.  Ct.  634, 49  U.  S.  (L.  ed.) 
vol.  12,  p.  1223.  1029;  Hooe  v.  United  States,  218  U.  S. 

11.  Emerson  v.  Hall,  13  Pet.  409, 10  322,  31  S.  Ct.  85,  54  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  223;  De  Groot  v.  United  1055;  Eastern  Extension,  etc.,  Tel.  Co. 
States,  5  Wall.  419,  18  U.  S.  (L.  ed.)  v.  United  States,  231  U.  S.  326,  34  S. 
700;  United  States  v.  Eckford,  6  Wall.  Ct.  57,  58  U.  S.  (L.  ed.)  250;  Thurs- 
484,  18  U.  S.  (L.  ed.)  920;  Nichols  v.  ton  v.  United  States>  232-U.  S.  469,  34 
United  States,  7  Wall.  122,  19  U.  S.  S.  Ct.  394,  58  U.  S.  (L.  ed.)  688; 
(L.  ed.)  125;  Filor  v.  United  States,  9  Green  v.  Menominee  Tribe  of  Indians, 
Wall.  45,  19  U.  S.  (L.  ed.)  549;  Slaw-  233  U.  S.  558,  34  S.  Ct.  706,  58  U.  S. 
son  v.  United  States,  16  Wall.  310,  21  <L.  ed.)  1093;  Thompson  v.  United 
U.  S.  (L.  ed.)  356;  Spencer  v.  United  States,  246  U.  S.  547,  38  S.  Ct.  349,  62 
States,  91  U.  S.  577,  23  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  876.  As  to  review  by 
462 ;  Langf ord  v.  United  States,  101  U.  the  supreme  court  of  judgments  of  the 
S.  341,  25  U.  S.  (L.  ed.)  1010;  Great  courts  of  claims,  see  supra,  par.  104. 
Western  Ins.  Co.  v.  United  States,  112  12.  Price  v.  United  States,  174  U.  S. 
U.  S.  193,  5  S.  Ct.  99,  28  U.  S.  (L.  ed.)  373,  19  S.  Ct.  765,  43  U.  S.  (L.  ed.) 
687;  Ailing  v.  United  States,  114  U.  S.  1011. 

562,  5  S.  Ct.  1080,  29  U.  S.  (L.  ed.)  13.  United  States  v.  Clyde,  13  Wall. 
272;  Johnson  v.  United  States,  160  U.  35,  20  U.  S.  (L.  ed.)  479. 
S.  546, 16  S.  Ct.  377,  40  U.  S.  (L.  ed.)  14.  United  States  v.  Clyde,  13  Wall. 
529;  In  re  Hall,  167  U.  S.  38, 17  S.  Ct.  35,  20  U.  S.  (L.  ed.)  479.  See  United 
723,  42  U.  S.  (L.  ed.)  69;  Yerke  v.  States  v.  Knox,  128  U.  S.  230,  9  S.  Ct. 
United  States,  173  U.  S.  439,  19  S.  Ct.  63,  32  U.  S.  (L.  ed.)  465;  United 
441,  43  U.  S.  (L.  ed.)  760;  Price  v.  States  v.  Winchester,  etc.,  R.  Co.,  163 
United  States,  174  U.  S.  373,  19  S.  Ct.  U.  S.  244,  16  S.  Ct.  993,  41  U.  S.  (L. 
765,  43  U.  S.  (L.  ed.)  1011;  Corralitos  ed.)  145. 

Co.  v.  United  States,  178  U.  S.  280,  20  15.  De  Groot  v.  United  States,  5 
S.  Ct.  941,  44  U.  S.  (L.  ed.>  1069;  Rus-  Wall.  419,  18  U.  S.  (L.  ed.)  700;  In 
sell  v.  United  States,  182  U.  S.  516,  21  re  Hall,  167  U.  S.  38, 17  S.  Ct.  723,  42 
S.  Ct.  899,  45  U.  S.  (L.  ed.)   1210;  U.  S.  (L.  ed.)  69. 
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constitution  or  any  law  of  Congress,  with  an  exception  of  pension  cases: 
(2)  cases  founded  on  a  regulation  of  an  executive  department;  (3) 
cases  of  contract,  express  or  implied,  with  the  government;  (4)  actions 
for  damages,  liquidated  or  unliquidated,  in  cases  not  sounding  in  tort 
The  concluding  words  "not  sounding  in  tort"  are  in  terms  only  ref- 
erable to  the  fourth  class  of  cases.16  The  jurisdiction  does  not  ex- 
tend to  claims  against  the  government  for  mere  torts  of  its  officers  or 
agents; 17  some  element  of  contractual  liability  must  lie  at  the  foun- 
dation of  every  action.18  The  restriction  of  the  jurisdiction  of  the 
court  of  claims  to  cases  of  contracts,  express  or  implied,  has  reference 
to  the  well  understood  distinction  between  cases  arising  ex  contractu 
and  ex  delicto,  and  is  founded  on  the  sound  principle,  that  while  Con- 
gress was  willing  to  subject  the  government  to  suits  on  valid  contracts, 
which  could  be  valid  only  when  made  by  some  one  vested  with  author- 
ity to  do  so  or  something  done  by  such  authority  which  raised  an  im- 
plied contract,  it  did  not  intend  to  make  the  government  liable  for 
the  wrongful  and  unauthorized  acts  of  its  officers  however  high  their 
place,  and  though  done  under  a  mistaken  zeal  for  the  public  good.lf 
And  the  jurisdiction  of  the  court  of  claims  to  entertain  a  claim  against 
the  United  States  under  a  private  relief  act  was  not  excluded  because 
that  statute  directed  the  proper  accounting  officers  to  settle  and  ad- 
just the  claim.20  But  in  order  to  constitute  an  implied  contract  with 
the  United  States  for  the  payment  of  money  upon  which  an  action 
will  lie  in  the  court  of  claims,  there  must  have  been  some  considera- 
tion moving  to  the  United  States,  or  they  must  have  received  the 

16.  Dooley  v.  United  States,  182  U.  (L.  ed.)  1029;  Juragua  Iron  Co.  v. 
S.  222,  21  S.  Ct.  762,  45  U.  S.  (L.  ed.)  United  States,  212  U.  S.  297,  29  S.  Ct 
1074;  United  States  v.  Lynch,  188  U.  S.  385,  53  U.  S.  (L.  ed.)  520;  Herrera  v. 
445,  23  S.  Ct  349,  47  U.  S.  (L.  ed.)  United  States,  222  U.  S.  558,  32  S.  Ct 
539.  179,  56  U.  S.   (L.  ed.)   316;  Dias  v. 

17.  Gibbons  v.  United  States,  8  United  States,  222  U.  S.  574,  32  S.  Ct 
Wall.  269,  19  U.  S.  (L.  ed.)  453;  Per-  184,  56  U.  S.  (L.  ed.)  321;  United 
rin  v.  United  States,  12  Wall.  315,  20  States  v.  Buffalo-Pitts.  Co.,  234  U/  S. 
U.  S.  (L.  ed.)  412;  Morgan  v.  United  228,  34  S.  Ct  986,  58  U.  S.  (L.  ed.) 
States,  14  Wall.  531,  21  U.  S.  (L.  ed.)  1290;  Basso  v.  United  States,  239  U. 
738;  Langford  v.  United  States,  101  U.  S.  602,  36  S.  Ct  226,  60  U.  S.  (L.  ed.) 
S.  341,  25  U.  S.  (L.  ed.)  1010;  German  462. 

Bank  v.  United  States,  148  U.  S.  573,  18.  Schillinger  v.  United  States,  155 
13  S.  Ct.  702,  37  U.  S.  (L.  ed.)  564;  U.  S.  163,  15  S.  Ct.  85,  39  U.  S.  (L. 
Hill  v.  United  States,  149  U.  S.  593, 13  ed.)  108;  Russell  v.  United  States,  182 
S.  Ct.  1011,  37  U.  S.  (L.  ed.)  862;  U.  S.  516,  21  S.  Ct.  899,  45  U.  S.  (L. 
Schillinger  v.  United  States,  155  U.  S.  ed.)  1210;  Harley  v.  United  States,  198 
163,  15  S.  Ct  85,  39  U.  S.  (L.  ed.)  U.  S.  229,  25  S.  Ct  634,  49  U.  S.  (L. 
108;  Russell  v.  United  States,  182  U.  S.  ed.)  1029. 

516,  21  S.  Ct  899,  45  U.  S.  (L.  ed.)       19.  Langford  v.  United  States,  101 
1210;  Ribas  y  Hijo  v.  United  States,  U.  S.  341,  25  U.  S.  (L.  ed.)  1010. 
194  U.  S.  315,  24  S.  Ct.  727,  48  U.  S.     .20.  McLean  v.   United   States,  226 
(L.  ed.)  994;  Harley  v.  United  States,  U.  S.  374,  33  S.  Ct  122,  57  U.  &  (L. 
198  U.  S.  229,  25  S.  Ct  634,  49  U.  S.  ed.)  260. 
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money  charged  with  a  duty  to  pay  it  over ;  or  the  claimant  must  have 
had  a  lawful  right  to  it  when  it  was  received,  as  in  the  case  of  money 
paid  by  mistake.1  The  jurisdiction  of  that  court  extends  to  every 
part  of  the  United  States.*  It  is  also  the  rule  that  where  Congress 
has  not  provided,  and  no  special  reason  demands,  a  different  rule,  the 
rules  of  evidence  as  found  in  the  common  law  ought  to  govern  the 
action  of  the  court  of  claims.8  And  the  forms  of  pleading  in  the  court 
of  claims  are  not  of  so  strict  a  character  as  to  preclude  the  claimant 
from  recovering  what  is  justly  due  to  him  upop  the  facts  stated  in  his 
petition,  although  due  in  a  different  aspect  from  that  in  which  it  is 
claimed.4 

127.  Equity  Jurisdiction. — Originally  the  court  of.  claims  had  no 
equitable  jurisdiction  and  could  not  inquire  into  rights  in  equity  set 
up  by  claimants  against  the  United  States.*  But  this  is  changed  by 
the  present  act  which  authorizes  the  bringing  of  a  suit  either,  at  law, 
in  equity  or  admiralty.  (Judicial  Code,  §  145,  par.  1;  5  Fed.  St. 
Ann.  2d  ed.  650.)  •  Thus  a  petition  for  the  reformation  of  a  contract 
with  the  federal  government  and  for  damages  for  its  breach  is  within 
the  jurisdiction  of  that  court  under  the  act  now  in  force.9 

XIII.  Territorial  and  Provisional  Courts 

128.  In  General. — A  territorial  court  is,  broadly  speaking,  a  court 
of  the  United  States,  and  the  records  of  a  territorial  court  are  the  rec- 
ords of  the  general  government  and  subject  to  its  control  by  act  of 
Congress.8  While  territorial  courts  are  not  courts  in  which  the  judi- 
cial power  conferred  by  article  III  of  the  constitution  can  be  deposit- 
ed, yet  they  are  legislative  courts  created  in  virtue  of  the  general  right 
of  sovereignty  which  exists  in  the  government  over  the  territories,  or 
of  the  clause  which  enables  Congress  to  make  all  needful  rules  and 
regulations  respecting  the  territory  belonging  to  the  United  States.* 
These  courts  may  have  such  jurisdiction  of  cases  arising  under  the 

1.  Knote  v.  United  States,  95  U.  S.  courts  of  suits  at  common  law  or  in 
149,  24  U.  S.  (L.  ed.)  442.  equity,  see  supra,  par.  114. 

2.  United  States  v.  Borcherling,  185  7.  United  States  r.  Milliken  Im- 
U.  S.  223,  22  S.  Ct  607,  46  U.  S.  (L.  printing  Co..  202  U.  S.  168,  26  S.  Ct. 
ed.)  884.  572,  50  U.  S.  (L.  ed.)  980.    See  also 

3.  Moore  v.  United  States,  91  U.  S.  District  of  Columbia  v.  Barnes,  197  U. 
270,  23  U.  S.  (L.  ed.)  346.  S.  146,  25  S.  Ct.  401,  49  U.  S.  (L.  ed.) 

4.  Clark  v.  United  States,  95  U.  S.  699 ;  Cramp,  etc.,  Ship,  etc.,  Bldg.  Co. 
539,  24  U.  S.  (L.  ed.)  518.  v.  United  States,  239  U.  S.  221,  36  S. 

5.  United  States  v.  Alire,  6  WalL  Ct.  70,  60  U.  S.  (L.  ed.)  238. 

573.  18  U.  S.  (L.  ed.)  947;  Bonner  v.  8.  Hunt  v.  Palao,  4  How.  589,  11 

United  States,  9  Wall.  156,  19  U.  S.  U.  S.  (L.  ed.)  1115;  Benner  v.  Porter, 

(L.  ed.)  666/  9  How.  235,  13  U.  S.  (L.  ed.)  119. 

6.  As  to  equity  jurisdiction  gen-  9.  United  States  v.  Coe,  155  U.  S. 
erally  of  federal  courts,  see  supra,  par.  76,  15  S.  Ct.  16,  39  U.  S.  (L.  ed.)  76. 
4.    As  to  the  jurisdiction  of  district 
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constitution  and  laws  of  the  United  States  as  is  vested  in  the  circuit 
and  district  courts,  but  this  does  not  make  them  circuit  and  district 
courts  of  the  United  States.10  So  it  has  been  decided  that  Congress 
could  constitutionally  empower  the  Choctaw  and  Chickasaw  citizen- 
ship court,  created  by  the  Act  of  July  1, 1902,  to  review  and  annul,  for 
irregularities,  the  judgments  of  the  United  States  courts  of  the  Indian 
territory  in  Indian  citizenship  cases,  although  by  the  terms  of  an 
act  of  Congress  those  judgments  had  become  final.11  Generally 
the  practice,  pleadings-,  and  forms  and  modes  of  proceeding,  how- 
ever, of  the  territorial  courts,  as  well  as  their  respective  jurisdic- 
tions, subject  to  conditions  in  the  organic  act  of  the  territory,  were 
intended  to  be  left  to  the  legislative  action  of  the  territorial  assem- 
blies, and  to  the  regulations  which  might  be  adopted  by  the  courts 
themselves.12  So  by  the  statutes  of  a  territory  its  appellate  court 
may  have  original  jurisdiction  to  issue  writs  of  mandate,  review, 
prohibition,  habeas  corpus,  and  all  writs  necessary  to  the.exercise 
of  its  appellate  jurisdiction.11  And  the  number  of  grand  jurors 
necessary  to  find  an  indictment  in  a  territory  must  be  determined 
by  the  territorial  laws  and  not  by  the  acts  of  Congress.14  Similarly 
an  indictment  charging  a  crime  against  the  United  States  should 
charge  but  one  crime  and  in  one  form  only  where  the  law  of  the 
territory  so  requires.15  Particular  acts  have  been  passed  by  Con- 
gress relating  to  courts  in  Alaska  (Act  of  June  6,  1900,  c.  786;  1 
Fed.  St.  Ann.  2d  ed.  261  et  seq.),16  China  (Act  of  June  30,  1906, 
c.  3934;  5  Fed.  St.  Ann.  2d  ed.  1190),  Hawaii  (Act  of  April  30, 
1900,  c.  339;  3  Fed.  St.  Ann.  2d  ed.  518),"  Panama  Canal  Zone 
(Act  of  Aug.  24,  1912,  c.  390;  5  Fed.  St.  Ann.  2d  ed.  1097),  Phil- 
ippine Islands  (Act  of  Aug.  29,  1916,  c  416;  Fed.  St.  Ann.  1918 
Supp.  604),18  and  Porto  Rico  (Act  of  April  12,  1900,  c.  191,.7  Fed. 

10.  Reynolds  v.  United  States,  98  U.  U.  S.  92,  34  S.  Ct.  38,  58  U.  S.  (L. 
S.  145,  25  U.  S.  (L.  ed.)  244;  Summers  ed.)  137. 

v.  United  States,  231  U.  S.  92,  34  S.  Ct.  16.  See  In  re  Cooper,  143  U.  S.  472, 

38,  58  U.  S.  (L.  ed.)  137.  12  S.  Ct.  453,  36  U.  S.  (L.  ed.)  232; 

11.  Wallace  v.  Adams,  204  U.  S.  415,  The  Coquitlam  v.  United  States,  163 
27  S.  Ct.  363,  51  U.  S.  (L.  ed.)  547  U.  S.  34G,  16  S.  Ct.  1117,  41  U.  S. 
and  note.  (L.   ed.)    184;    Rosen c ran s  v.   United 

12.  Hornbuckle  v.  Toombs,  18  Wall.  States,  165  U.  S.  257,  17  S.  Ct.  302, 
648,  21  U.  S.  (L.  ed.)  966.  41  U.  S.  (L.  ed.)  708. 

13.  Clough  v.  Curtis,  134  U.  S.  361,  17.  See  Carter  v.  Gear,  197  U.  S. 
10  S.  Ct.  573,  33  U.  S.  (L.  ed.)  945.  348,  25  S.  Ct.  491,  49  U.  S.  (L.  ed.) 
See  also  Idaho,  etc.,  Land  Imp.  Co.  v.  787. 

Bradbury,  132  U.  S.  509, 10  S.  Ct.  177,  IS.  See  Pendleton  v.  United  States, 
33  U.  S.  (L.  ed.)  433.  216  U.  S.  305,  30  S.  Ct.  315,  54  U.  S. 

14.  Reynolds  v.  United  States,  98  (L.  ed.)  491;  Ocampo  v.  United  States, 
U.  S.  145,  25  U.  S.  (L.  ed.)  244.  234  U.  S.  91,  34  S.  Ct  712,  58  U.  S. 

15.  Summers  v.  United  States,  231    (L.  ed.)  1231. 
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St  Ann.  2d  ed.  1273 ;  Act  of  March  2,  1917,  c  145,  Fed.  St.  Ann. 
1918  Supp.  626).** 

129.  Effect  of  Admission  of  Territory  as  State. — When  a  territory 
is  admitted  into  the  Union  as  a  state,  on  the  same  footing  as  all  the 
other  states,  the  territorial  government  and  courts  cease  to  exist,30  and 
matters  of  national  cognizance  remain  within  the  power  and  jurisdic- 
tion of  the  nation,  but  other  matters  come  under  the  power  and  juris* 
diction  of  the  state;  and  then  it  becomes  important  to  distinguish,  as 
to  pending  suits,  whether  they  are  of  a  federal  or  of  a  municipal  char- 
acter, and  to  provide  by  law  that  those  of  the  first  class  shall  proceed 
in  the  courts  of  the  United  States,  and  those  of  the  second  class  in  the 
courts  of  the  new  state.1  Thus  Congress  by  several  acts  has  provided 
that' on  the  admission  of  a  new  state  all  cases  of  a  federal  character 
and  jurisdiction  pending  in  the  courts  of  the  territory  shall  be  trans- 
ferred to  the  federal  courts  for  that  district*  Also  acts  of  Congress 
providing  for  the  admission  of  a  territory  as.  a  state  may  provide  that 
a  petition  for  the  rehearing  of  a  cause  which  was  pending  in  the  su- 
preme court  of  the  territory  at  the  time  of  admission  shall  be  a  matter 
over  which  the  state  court  has  jurisdiction.8  And  where  by  the  pro- 
visions of  an  enabling  act  of  Congress  and  of  the  constitution  of  a 
newly  admitted  state  accepting  them,  all  prosecutions  pending  in  the 
temporary  courts  of  the  territory  at  the  time  of  admission  for  offenses 
which  would  not  have  been  cognizable  in  a  court  of  the  'United  States 
had  they  been  committed  within  c^  state  are  to  be  proceeded  with  in 
the  courts  of  the  state,  as  successors  to  the  temporary  courts,  the  test 
of  the  jurisdiction  of  the  state  courts  is  to  be  the  same  a3  would  have 
applied  had  the  territory  been  a  state  when  the  offenses  were  com- 
mitted.4   Where  a  territory  is  divided  and  admitted  as  two  states  a 

19.  See*  Crawley  v.  United   States,  Brocken,  10  How.  81, 13  U.  S.  (L.  ed.) 

194  U.  S.  461,-24  S.  Ct.  731,  48  U.  S.  336;  Koenigsberger  v.  Richmond  Silver 

(L.   ed.)    1075;   Perez  v.   Fernandez,  Min.  Co.,  158  U,  S.  41,  15  S.  Ct.  751, 

202  U.  S.  80,  26  S.  Ct.  561,  50  U.  S.  39  U.  S.  (L.  ed.)  889. 

(L.  ed.)  942;  Ortega  v.  Lara,  202  U.  S.  1.  Koenigsberger  v.  Richmond  Silver 

339,  26  S.  Ct.  707,  50  U.  S.  (L.  ed.)  Min.  Co.,  158  U.  S.  41,  15  S.  Ct.  751, 

1055;  Romen  v.  Todd,  206  U.  S.  358.  39  u.  S.  (L.  ed.)  889.    See  Glaspell  v. 

27  S.  Ct.  724,  51  TJ.  S    (L.  ed.)  1093 ;  Northern  Pac.  R.  ^   144  ^  £  ai 

S*aJ*aL*?™'% J?x  ^J^LT.    12  S.Ct.  593L36  U.  S.  (L.  ed.)  409. 

tiaso 

S. 

Fraenkl 

CneSs  n^o^o";.  Cneb»  y  A*  fr  •!)  W  jB«htt^  Burdett  26 
redondo,  223  U.  S.  376,  32  S.  Gt.  277,  °Ua.  416,  109  Pac  922,  35  L.R.A. 
56  U.  S.  (L.  ed.)  476;  Porto  Rico  v.   (N-S.)  «£• 

Ramos,  232  U.  S.  627,  34  S.  Ct.  461,  58  3.  Northern  Pac.  R.  Co.  v.  Holmes, 
U   S    (L.  ed.)  763.  '        155  U.  S.  137,  15  S.  Ct.  28,  39  U.  S. 

20.  McNulty  v.  Batty.  10  How.  72,   (L.  ed.)  99. 
13    D.    S.    (L.   ed.)    333;   Preston  v.      4.  Southern  Surety  Co.  v.  Oklahoma, 
R.  C.  L.  Vol.  XXVTL— 9.  129 
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case  pending  in  the  supreme  court  of  the  territory  at  the  time  of  ad- 
mission may  be  transferred  by  reason  of  diversity  of  citizenship  to  a 
federal  court  at  the  request  of  the  defendant.6 

130.  District  of  Columbia. — Jurisdiction  conferred  by  Congress  on 
courts  in  the  District  of  Columbia  is  limited  by  the  express  terms  of 
the  act  conferring  it6  The  supreme  court  of  the  district  is  deemed 
a  court  of  the  United  States '  within  the  meaning  of  section  1014  of 
the  Revised  Statutes  (2  Fed.  St.  Ann.  2d  ed.  654),  authorizing  the 
removal  of  a  person  charged  with  an  offense  against  the  United  States 
cognizable  by  a  court  of  the  United  States  to  the  federal  district  where 
the  trial  is  to  be  had,8  and  it  also  is  such  a  court  within  the  meaning 
of  section  714  of  the  Revised  Statutes  (5  Fed.  St  Ann.  2d  ed.  926), 
providing  that,  when  any  judge  of  any  court  of  the  United  States 
resigns  his  office  after  having  held  his  commission  as  such  at  least 
ten  years,  and  having  attained  the  age  of  seventy  years,  he  shall,  dur- 
ing the  residue  of  his  natural  life,  receive  the  same  salary  which  was 
by  law  payable  to  him  at  the  time  of  his  resignation.* 

131.  Provisional  Courts. — The  constitution  does  not  prohibit  the 
creation  by  military  authority  of  courts  for  the  trial  of  civil  causes 
during  war  in  conquered  territory.10  In  New  Orleans  such  a*court 
was  established  in  1862,  and  subsequently  in  that  year  a  provisional 
court  was  established  by  the  President  and  did  not  cease  to  exist  until 
July  28, 1866,  when  Congress  provided  for  the  transfer  of  cases  pend- 
ing in  that  court,  and  of  its  judgments  and  decrees,  to  the  proper 
courts  of  the  United  States.11  And  the  creation  of  the  United  States 
provisional  court  for  Porto  Rico  between  April  11,  1899,  when  the 
ratifications  of  the  treaty  of  peace  by  which  Porto  Rico  was  ceded  to 
the  United  States  were  exchanged,  and  May  1,  1900,  when  the  act  of 
Congress  of  April  12,  1900,  establishing  a  civil  government  in  Porto 
Rico,  took  effect,  was  within  the  scope  of  the  military  power,  acting 
by  the  authority  of  the  President  as  commander  in  chief,  although 
peace  then  prevailed,  and  the  courts  established  under  the  Spanish 

241  U.  S.  582,  36  S.  Ct  692,  60  U.  S.  685,  50  U.  S.  (L.  ed.)  1079. 

(L.  ed.)  1187.  8.  Benson  v.  Henkel,  198  U.  8. 1,  25 

5.  Koenigsberger  v.  Richmond  Silver  S.  Ct.  569,  49  U.S.  (L.  ed.)  919;  Hyde 
Min.  Co.,  158  U.  S.  41,  15  S.  Ct.  751,  v.  Shine,  199  U.  S.  62,  25  S.  Ct  760, 

39  U.  S.  (L.  ed.)  889.  50  U.  S.  (L.  ed.)  90  and  note. 

6.  Vanghain  v.  Northup,  15  Pet.  1,  9.  James  v.  United  States,  202  U.  S* 
10  IT.  S.  (L.  ed.)  639;  United  States  401,  26  S.  Ct.  685,  50  U.  S.  (L.  ed.) 
v.  Stockslager,  129  U.  S.  470,  9  S.  Ct.  1079. 

382,  32  U.  S.  (L.  ed.)  785;  Campbell  10.  Mechanics',  etc.,  Bank  ▼.  Union 

v.  Porter,  162  U.  S.  478, 16  S.  Ct.  871,  Bank,  22  Wall.  276,  22  U.  S.  (L.  ed.) 

40  U.  S.  (L.  ed.)  1044.  871. 

7.  Embry  v.  Palmer,  107  U.  S.  3,  2  11.  Burke  v.  Miltenberger,  19  Wall. 
S.  Ct  25,  27  U.  S:.(L.  ed.)  346;  Ben-  519,  22  U.  S.  (L.  ed.)  158.  See  Ed- 
son  v.  Henkel,  198  U.  S.  1,  25  S.  Ct.  wards  v.  Tanneret,  12  Wall.  446,  20 
569,  49  U.  S.  (L.  ed.)  919;  James  v.  U.  S.  (L.  ed.)  415. 

United  States,  202  U.  S.  401,  26  S.  Ct. 
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sovereignty  were  open.1*  A  controversy  between  a  Porto  Rican  and  a 
Spaniard  furnished  the  diversity  of  citizenship  which  the  order  estab- 
lishing the  United  States  provisional  court  for  Porto  Rico  made 
jurisdictional.11 

12.  Santiago  v.  Nogneras,  214  U.  S.  13.  Santiago  v.  Nogneras,  214  U.  S. 
260,  29  S.  Ct.  608,  53  U.  S.  (L.  ed.)  260,  29  S.  Ct.  608,  53  U.  S.  (L.  ed.) 
989.  989. 
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I.  Introductory 

1.  Definition. — A  "university"  is,  properly  speaking,  an  aggrega- 
tion or  union  of  colleges.    It  is  an  institution  in  which  the  education 
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imparted  is  universal,  embracing  many  branches,  such  as  the  arts, 
sciences  and  all  mdnner  of  the  higher  learning,  and  possessing  power 
to  confer  degrees  which  indicate  proficiency  in  the  branches  taught. 
In  many  states,  however,  the  word  "university"  is  adopted  and  used 
by  institutions  which  do  not  include  all  departments  of  learning,  and 
apparently  no  attempt  has  been  made  to  prevent  the  use  of  the  word 
as  applied  to  an  institution  which  is  confined  to  a  special  course  of 
instruction.1 

2.  Status  as  Public  or  Private  Corporations;  Sectarian  Char- 
acter.— The  reasoning  by  which  private  and  public  corporations  are 
distinguished*  applies  in  its  full  force  to  universities  and  colleges. 
The  public  or  private  character  of  such  an  institution  is  usually  deter- 
mined from  its  charter  or  the  statute  authorizing  its  formation.*  State 
universities  are  usually  considered  as  public  institutions,  although 
they  may  possess  in  their  own  name  large  amounts  of  property  and 
be  governed  by  corporate  officers  in  almost  all  particulars  like  corpo- 
rations of  similar  kind  which  are  founded  and  sustained  by  private 
benefactions ; 4  and  where  the  whole  interests  and  franchises  of  the 
corporation  are  the  exclusive  property  and  domain  of  the  government 
itself  it  is  in  the  strictest  sense  a  public  corporation.6  It  is  sometimes 
held  that  the  trustees  of  state  universities  are  mere  instruments  to 
carry  out  the  will  of  the  legislature  in  regard  to  the  educational  insti- 
tutions of  the  state.  Both  the  institutions  and  the  trustees  are  under 
the  absolute  control  of  the  legislature.6  On  the  other  hand,  a  univer- 
sity endowed  by  private  individuals  is  an  eleemosynary,  and,  as  far 
as  respects  its  funds,  a  private  corporation.7  And  a  declaration  by  the 
legislature  that  a  particular  university,  which  is  in  fact  a  private  cor- 
poration, is  a  state  institution  and  that  its  property  belongs  to  the' 
state  is  a  mere  harmless  declaration  on  the  statute  book  having  no 

1.  In  re  Royer,  123  Cal.  614,  56  Pac.  575;  State  v.  Regents  of  University,  55 
461,  44  L.R.A.  364;  Regents  of  Univer-  Kan.  389,  40  Pac.  656,  29  L.R.A.  37S 
sity  v.  Williams,  9  Gill  &  J.  (Md.)  365,  a^  note;  University  v.  North  Carolina 
31  Am.  Dec.  72.  For  a  discussion  of  r.  Q0my  76  N.  C.  103,  22  Am.  Rep.  £71, 
the  origin  and  development  of  universi-  overruling  North  Carolina  University 
ties  and  colleges,  see  Yale  University  v  FoVj  5  #.  c.  58,  3  Am.  Dec.  672. 
v.^  New  Haven,  71  Conn.  316,  42  Atl.       Note .  29  L.R.A.  382. 

87,  43  L.R.A.  490.  5   Mississippi  University  v.-  Waugh, 

2.  See  generally,  Corporations,  vol.  105   Migs    623>    62   So    827)   L  R  A 

ly  ?*  2?  eL?eq;u  o  11    .  „  w^««„i    1915D  588.     And  see  infra,  par.  28. 
S^artmonth  College  y  Woodward  Dartmouth  Coll        v.  Woodward, 

iS^Sti.  SA (t  it  «!  "J  WI-*  518    4  XL  S    <K  edO  629; 

Ct.  201,  50  U.  S.  (L.  ed.)  403;  In  re  £«*"*;  ?e?z' *f  ™;  }°4>  5f  .N"  f 
Royer,  123  Cal.  614,  56  Pac.  461,  44  £8,  48  L.R  A.  575;  Stete ,v  Lincoln 
T  R  A   364  Medical  College,  81  Neb.  533,  116  N. 

4*  Note-*29  LR  A  385  W.  294,  17  L.RA.(N.S.)  930;  State  v. 

b\  In  re  Royer,  123*  Cal.' 614,  56  Pac.  Neff,  52  Ohio  St.  35,  40  N.  E.  720,  28 
401,  44  L.R.A.  364;  Boehm  v.  Hertz,  L.R.A.  409. 
182  111.  154,  54  N.  E.  973,  48  L.R.A. 
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effect.8  The  fact  that  an  institution  of  learning  receives  aid  from  the 
state  does  not  of  itself  make  it  a  public  corporation ;  •  nor  does  a  dona- 
tion made  by  the  federal  government  subject  the  institution  to  state 
power,  any  more  than  if  such  donation  had  been  made  by  an  individ- 
ual.10 The  sectarian  character  of  an  incorporated  college  must  be 
determined  by  the  act  of  its  incorporation.11 

II.  Incorporation  and  Control;  Dissolution  or  Abandonment 

3.  Incorporation. — Where  a  state  constitution  directs  the  estab- 
lishment of  a  university,  leaving  the  legislature  free  in  determining 
as  to  particulars,  it  has  been  held  that  though  there  is  no  express  grant 
of  authority  to  that  effect,  the  framers  of  the  constitution  meant  to 
and  did  authorize  the  establishment  of  the  university  as  a  corporate 
body.18  The  trustees  of  a  university  or  college  may  be  made  the  cor- 
porate body,18  or  the  state  may  create  such  an  institution  and  provide 
for  a  governing  body  without  creating  or  designating  the  latter  as 
the  body  corporate.14  The  board  of  directors  of  a  state  university 
has  been  held  to  constitute  a  corporation  although  the  legislature 
had  not  expressly  declared  it  to  be  such,  where  some  of  the  pow- 
ers conferred  oould  be  exercised  only  by  a  corporation.16  And  when 
the  regents  of  a  university  under  the  provisions  of  the  organic  act,  and 
by  steps  taken  to  incorporate,  exercise  corporate  powers,  they  become  a 
corporation  de  facto-,  the  validity  of  which  can  be  attacked  and  tested 
only  by  proceedings  on  behalf  of  the  people  of  the  state.1*  As  in 
the  case  of  corporations  generally  when  a  charter  is  granted  to  a 
university  and  it  brings  the  corporation  into  existence  without  any 
act  of  the  natural  persons  who  compose  it,  and  gives  such  corporation 
any  privileges,  franchises,  or  property,  the  law  first  deems  the  corpora- 
tion to  be  brought  into  existence,  and  then  clothes  it  with  the  granted 
liberties  and  property.  When,  on  the  other  hand,  the  corporation  is 
to  be  brought  into  existence  by  some  future  acts  of  the  corporators, 
the  franchises  remain  in  abeyance  until  such  acts  are  done,  and  when 

8.  Notes:  29  L.R.A.  382;  35  L.R.A.  55  Kan.  389,  40  Pac  656,  29  L.R.A. 
(N.S.)  243.  378  and  note. 

9.  Dartmouth  College  v.  Woodward,  13.  Dartmouth  College  v.  Wood- 
4  Wheat.  518,  4  U.  S.  (L.  ed.)  629;  ward,  4  Wheat.  518,  4  U.  8.  (L.  ed.) 
Regents  of  University  v.  Williams,  9  629. 

Gill  &  J.  (Md.)  365,  31  Am.  Dec.  72.  14.  In  re  Royer,  123  Cal.  614,  56 

Note:  29  L.RA.  381.  Pac.  461,  44  L.RA.  364;  State  v.  Re- 

10.  Vincennes  University  v.  Indiana,  gents  of  University,  55  Kan.  389,  40 
14  How.  268,  14  U.  S.  (L.  ed.)  416.  Pac.  656,  29  L.RA.  378. 

11.  Speer  v.  Colbert,  200  U.  S.  130,  15.  Note :  29  L.R.A.  382. 

26  S.  Ct.  201,  50  U.  S.  (L.  ed.)  403.       16.  Lundy  v.  Delmas,  104  CaL  655, 

12.  State  v.  Regents  of  University,  38  Pac.  445,  26  L.R.A.  651. 
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the  corporation  is  brought  into  life  the  franchises  instantaneously 
attach  to  it.17 

4.  Legislative  Control. — Where  a  university  is  a  public  institution 
and  body  corporate  it  is,  like  other  public  corporations,  subject  to  legis- 
lative control,18  and  it  has  accordingly  been  held  that  the  legislature 
has  power  to  change  the  laws  so  that  funds  formerly  payable  to  such 
an  institution  will  be  diverted  in  other  directions.1*  The  charter  of 
a  private  incorporated  university  or  college  is,  however,  like  the  char- 
ters of  other  private  corporations,  considered  to  be  a  contract,  and 
entitled  to  protection  under  the  provision  of  the  federal  constitution* 
prohibiting  any  state  from  enacting  laws  impairing  the  obligation 
of  contracts,  and  the  legislature  cannot,  without  the  consent  of  the! 
corporation  or  its  members,  alter  or  amend  the  charter  unless  such 
right  is  reserved.20  Such  an  institution  is  the  creature  of  private  bene- 
faction for  a  charity  or  private  purpose.  It  is  endowed  and  founded 
by  private  persons,  and  subject  to  their  control,  laws,  and  visitation, 
and  not  to  the  general  control  of  the  government ;  and  all  these  pow- 
ers, rights  and  privileges  flow  from  the  property  of  the  founder  in 
the  funds  assigned  for  the  support  of  the  institution.1  Reservations 
may  be  made  and  where  they  exist  the  exercise  of  the  power  reserved 
by  a  subsequent  legislature  does  not  impair  the  obligation  of  the  con- 
tract created  by  the  original  act  of  incorporation.8  Where  provision 
is  made  in  the  charter  that  the  constitution  of  a  college  shall  not  be 
altered  or  alterable  by  any  ordinance  or  law  of  the  trustees,  "nor  in 
any  other  manner  than  by  an  act  of  the  legislature  of  the  common- 
wealth," it  has  been  held  that  this  is  in  all  respects  equivalent  to  an 
express  reservation  to  the  state  to  make  any  alterations  in  the  charter 
which  the  legislature  in  its  wisdom  may  deem  fit,  just  and  expedient 
to'  enact,  and  the  donors  of  the  institution  are  as  much  bound  by  that 
provision  as  the  trustees.8  While  the  limits  of  this  reserved  legisla- 
tive power  are  not  clearly  established,  the  courts  concur  in  denying 
that  under  it  the  legislature  can  strip  a  corporation  of  its  rights  of 

17.  Dartmouth  College  v.  Wood-  14  S.  Ct.  465,  38  U.  S.  (L.  ed.).297; 
ward,  4  Wheat.  518,  4  U.  S.  (L.  e<L)  Osborne  v.  Clark,  204  U.  S.  565,  27  S. 
629;  Vincennes  University  v.  Indiana,  Ct.  319,  51  U.  S.  (L.  ed.)  619;  Regents 
14  How.  268,  14  U.  S.  (L.  ed.)  416.  of  University  v.  Williams,  9   Gill  & 

18.  Dartmouth  College  v.  Wood-  J.  (Md.)  365,  31  Am.  Dec.  72; 
ward,  4  Wheat.  518,  4  U.  S.  (L.  ed.)  State  v.  Neff,  52  Ohio  St.  375,  40  N. 
629.  E.  720,  28  L.R.A.  409.    See  Corpora- 

Note:  29  L.R.A.  382.  tions,  vol.  7,  pp.  93,  111. 

19.  Note:  29  L.R.A.  382.  1.  Dartmouth  College  v.  Woodward, 

20.  Dartmouth    College    v.    Wood-  4  Wheat.  518,  4  U.  S.  (L.  ed.)  629. 
ward,  4  Wheat.  518,  4  U.  S.  (L.  ed.)  2.  Dartmouth  College,  v.  Woodward, 
629;  Vincennes  University  v.  Indiana,  4  Wheat.  518,  4  U.  S.  (L.  ed.)  629; 
14  How.  268,  14  U.  S.  (L.  ed.)  416;  Pennsylvania  College  Cases,  13  Wall. 
Pennsylvania  College  Cases,  13  Wall.  190,  20  U.  S.  (L.  ed.)  550. 

190,  20  U.  S.  (L.  ed.)  550;  Bryan  v.       3.  Pennsylvania    College    Cases,   13 
Board  of  Education,  151  U.  S.  639,  Wall.  190,  20  U.  S.  (L.  ed.)  550. 
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property.  The  alterations  must  be  reasonable ;  they  must  be  in  good 
faith,  and  be  consistent  with  the  scope  and  object  of  the  act  of  incor- 
poration. Sheer  oppression  and  wrong  cannot  be  inflicted  under  the 
guise  of  an  amendment  or  alteration.4  The  terms  of  the  contract 
created  by  the  original  act  incorporating  a  college  or  university  may, 
as  a  general  rule,  be  altered,  modified  or  amended  by  the  assent  of 
the  corporation,  even  though  the  charter  contains  no  such  reservation 
and  there  was  none  such  existing  in  any  general  law  of  the  state  at 
the  time  the  charter  was  granted.  But  cases  arise,  undoubtedly,  where 
^a  court  of  equity  will  enjoin  such  a  corporation  not  to  proceed  under 
an  amendment  to  its  charter  passed  by  their  assent,  where  the  effect 
would  be  to  enable  the  corporation  to  violate  its  contracts  with  third 
persons.  Questions  of  that  kind  are  addressed  very  largely  to  the 
judicial  discretion  of  the  court,  and  create  the  necessity  for  inquiry 
into  the  facts  of  the  case  and  for  an  examination  into  all  the  surround- 
ing circumstances.6  Clauses  in  a  constitution  providing  for  a  board 
of  regents  to  be  elected  by  the  people,  and  to  have  general  supervision 
of  the  state  university  and  the  control  of  all  expenditures  from  the 
university  interest  fund,  will  exclude  the  legislature  from  power  to 
designate  where  departments  of  the  university  shall  be  located.6 

5.  Appointment  and  Removal  of  Officers  and  Professors;  Personal 
Liability. — The  state  constitution  or  statute  establishing  a  public  col- 
lege or  university  usually  provides  for  the  manner  of  appointment 
and  removal  of  its  regents  or  trustees,  or  other  governing  officers,  and 
appointments  can  be  made  only  by  those  authorized  to  make  them, 
and  in  the  manner  prescribed.7  The  board  of  regents  or  trustees  may 
be  given  authority  to  remove  officers  for  sufficient  cause.  While  it 
is  held  in  some  jurisdictions  that  in  the  absence  of  any  procedure  pre- 
scribed by  statute  the  removal  may  be  summary  and  ex  parte,  the 
weight  of  authority  is  in  favor  of  the  officer's  right  to  be  notified  of 
proceedings  for  his  removal,  of  the  cause  assigned  therefor,  and  to 
have  an  opportunity  for  defense.  And  where  a  constitutional  provi- 
sion has  specified  the  causes  for  which  a  trustee  may  be  removed,  a 
statute  authorizing  the  board  of  regents  to  remove  trustees  for  "suffi- 
cient cause"  must  be  understood  to  mean  by  "sufficient  cause"  one  or 
more  of  the  causes  enumerated  in  the  constitutional  provision.  Offi- 
cers of  a  state  college  have,  however,  been  held  not  to  be  "state 
officers"  within  the  meaning  of  a  constitutional  provision  that  state 
officers  are  liable  to  impeachment.8    If  a  trustee  is  ousted  unlawfully 

4.  State  v.  Neff,  52  Ohio  St.  375,  40       7.  McCormick  ▼.  Thatcher,  8  Utah 
N.  E.  720,  28  L.R.A.  409.  294,  30  Pac.  1091,  17  L.R.A.  243  and 

5.  Pennsylvania   College   Cases,   13  note. 

Wall.  190,  20  U.  S.  (L.  ed.)  550.  8.  State  v.  Hewitt,  3  S.  D.  187,  52 

6.  Sterling  v.  Regents  of  University,  N.  W.  875,  44  A.  S.  R.  788,  16  L.R.A. 

110  Mich.  369,  68  N.  W.  253,  34  L.R.A.  413. 

150. 
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from  his  office,  the  law  will,  hy  a  mandamus,  compel  a  restoration.* 
A  charter  may  empower  the  trustees  of  a  college  or  university  to  ap- 
point a  president  and  other  professors  from  their  own  body.  This  is 
'  a  power  not  entirely  unconnected  with  an  interest.10  Even  where  the 
power  is  given  by  the  incorporating  act  to  the  faculties  of  a  university 
to  appoint  respectively  their  own  professors  and  lecturers,  who  may 
or  may  not  be  selected  from  their  own  body,  it  would  seem  that  the 
power  to  fill  up  vacancies  in  the  different  faculties  belongs  as  a  neces- 
sary incident  to  the  regents  and  not  to  the  faculties.11  A  professor 
employed  by  the  board  of  regents  of  a  state  university  is  not  a  public 
officer  but  an  employee  by  contract,12  and  where  a  professor  of  a  state 
university  was  elected  for  a  specified  time  "subject  to  law,"  it  has 
been  decided  that  this  expression  meant  subject  to  whatever  law  the 
state  legislature  might  think  fit  to  pass ;  and  that  it  was  a  part  of  the 
contract  that  the  legislature  could,  at  its  discretion  and  in  its  pleasure, 
bring  it  to  an  earlier  end.is  Regents  of  a  state  university  who  con- 
stitute a  corporation  and  are  expressly  declared  by  statute  not  to  be 
deemed  public  officers  cannot  be  held  individually  liable  for  damages 
on  account  of  negligence  respecting  the  poles  and  wires  of  a  telegraph 
and  telephone  line  maintained  by  the  corporation.14 

6.  Visitation. — Of  common  right  the  founder  of  a  college  or  uni- 
versity and  his  heirs  are  the  legal  visitors,  unless  the  founder  has 
appointed  and  assigned  another  person  to  be  visitor,  in  which  case 
the  person  to  whom  the  visitorial  power  is  assigned  will  possess  it  in 
exclusion  of  the  founder's  heirs.  This  visitorial  power  is  a  heredita- 
ment founded  in  property,  and  valuable  in  intendment  of  law,  and 
stands  on  the  maxim  that  he  who  gives  his  property  has  a  right  to 
regulate  it  in  future.15  No  technical  terms  are  necessary  to  assign  or 
vest  the  visitorial  power;  it  is  sufficient  if,  from  the  nature  of  the 
duties  to  be  performed  by  particular  persons  under  the  charter,  it  can 
be  inferred  that  the  founder  meant  to  part  with  it  in  their  favor;  and 
he  may  divide  it  among  various  persons,  or  subject  it  to  any  modifica- 
tions or  control,  by  the  fundamental  statutes  of  the  corporation.  But 
where  the  appointment  is  given  in  general  terms,  the  whole  power 
vests  in  the  appointee.  In  the  construction'  of  a  charter,  too,  it  is  a 
general  rule  that  if  the  objects  of  the  charity  are  incorporated,  as  for 

9.  Dartmouth  College  v.  Woodward,  13.  Head  v.  Missouri  University,  19 
4  Wheat.  518,  4  U.  S.   (L.  ed.)  629.   Wall.  526,  22  U.  S.  (L.  ed.)  160. 

10.  Dartmouth  College  v.  Wood-  14.  Lundy  v.  Delmas,  104  Cal.  655, 
ward,  4  Wheat.  518,  4  U.  S.  (L.  ed.)    38  Pac.  445,  26  L.R.A.  651. 

629.  15.  Dartmouth    CoUege    v.    Wood- 

11.  Regents  of  University  v.  Wil-  ward,  4  Wheat.  518,  4  U.  S.  (L.  ed.) 
iiams,  9  Gill  &  J.  (Md.)  365,  31  Am.  629;  Bryan  v.  Board  of  Education,  151 
Dec.  72.  U.  S.  639,  14  S.  Ct.  465,  38  U.  S.  (L. 

12.  Notes:  17  L.R.A.  246;  29  L.R.A.  ed.)  297.. 

385. 
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instance  the  master  and  fellows  of  a  college,  the  visitorial  power,  in 
the  absence  of  any  special  appointment,  silently  vests  in  the  founder 
and  his  heirs.  But  where  trustees  or  governors  are  incorporated  to 
manage  the  charity,  the  visitorial  power  is  deemed  to  belong  to  them  ' 
in  their  corporate  character.16  The  visitor,  unless  restrained  by  the 
terms  of  the  charter  of  the  institution,  may  amend  and  repeal  its 
statutes,  remove  its  officers,  correct  abuses,  and  generally  superintend 
the  management  of  the  trusts.  Where,  indeed,  the  visitorial  power 
is  vested  in  trustees  in  virtue  of  their  incorporation,  there  can  be  no 
amotion  of  them  from  their  corporate  capacity.  But  they  are  not, 
therefore,  placed  beyond  the  reach  of  the  law.  As  managers  of  the 
revenues  of  the  corporation,  they  are  subject  to  the  general  superin- 
tending power  of  the  court  of  chancery,  not  as  itself  possessing  a  visi- 
torial power  or  a  right  to  control  the  charity,  but  as  possessing  a  gen- 
eral jurisdiction  in  all  cases  of  an  abuse  of  trusts  to  redress  grievances 
and  suppress  frauds,17  Where  trustees  or  regents  are  incorporated  to 
manage  the  affairs  of  a  state  university,  the  visitorial  ppwer  is  deemed 
to  belong  to  them  in  their  corporate  capacity.18  The  visitors  appoint- 
ed by  a  state  governor  for  the  colleges  of  the  state  are  public  officers, 
but  the  power  of  the  governor  under  the  statute  of  the  state  to  remove 
them  has  been  denied  although  the  statute  authorizes  him  to  fill  var 
cancies.  This  has  been  construed  to  mean  such  vacancies  as  occur 
otherwise  than  by  removal.1* 

7.  Dissolution  or  Abandonment, — State  universities,  being  the 
creatures  of  the  legislature,  may  be  dissolved  by  legislative  act,80  but 
the  legislature  cannot  repeal  the  charter  of  a  private  university  or 
college  corporation  against  the  consent  or  without  the  default  of  the 
corporation  judicially  ascertained  and  declared.1  Nonuser  or  mis- 
user of  a  university's  corporate  functions  is  not  equivalent  to  a  sur- 
render of  its  franchises.  This  may  be  such  a  neglect  of  duty,  or  vio- 
lation of  the  implied  condition  of  its  contract,  for  which  it  would 
deserve  to  be  dissolved  on  proceedings  at  law  instituted  for  that  pur- 
pose; but  a  statute  cannot  take  the  place  of  judicial  proceedings  to 
work  a  dissolution,  and  an  act  attempting  to  do  so  is  unconstitutional 
When  an  incorporated  university  has  proved  the  fact  of  its  incorpo- 
ration, the  burden  of  proving  a  dissolution  of  the  corporation  rests 

16.  Dartmouth    College    v.    Wood-  Dec.  72. 

ward,  4  Wheat.  568,  4  U.  S.  (L  ed.)  19.  Note:  29  L.R.A.  385. 

629.     See  also  Charities,  vol.  5,  p.  20.  Mississippi  University  v.  Wangh, 

358;  Corporations,  vol.  7,  p.  610.  105  Miss.  623,  62  So.  827,  I*R.A.191oD 

17.  Dartmouth     College    v.    Wood-  588. 

ward,  4  Wheat.  518,  4  U.  S.  (L.  ed.)       1.  Pennsylvania   College   Cases,   13 

629.  Wall.  190,  20  U.  S.  (L.  ed.)  550.    See 

18.  Regents  of  University  v.  Wil-  generally,  Corporations,  vol.  7,  p.  703 
liams,  9  Gill  &  J.  (Md.)  365,  31  Am.  et  seq.    And  see  supra,  par,  4. 
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upon  the  one  setting  it  up.8  The  franchise  of  an  incorporated  uni- 
versity is  not  taken  away  or  surrendered,  nor  is  the  corporation  dis- 
solved, by  the  mere  failure  to  elect  trustees.8  If  a  board  of  trustees, 
by  a  failure  to  elect  when  vacancies  occurred,  or  through  any  other 
means,  becomes  reduced  to  a  less  number  than  was  authorized  to  act 
by  the  charter,  the  corporation  is  not  thereby  dissolved.  In  such  a 
case,  its  franchises  will  be  suspended  only  until  its  functions  are  re- 
stored by  legislative  action.4  Where,  however,  it  appears  that  the 
trustees  of  an  incorporated  college  have  been  culpably  negligent,  and 
that  the  corporate  powers  are,  in  their  hands,  liable  to  grave  abuses, 
a  judgment  ousting  the  institution  of  its  right  to  be  a  corporation  will 
be  entered,  and  so  executed  as  not  to  interfere  with  any  legitimate  edu- 
cational work  which  it  may  be  doing.  Thus  when  the  trustees  of  an 
incorporated  college  sign  diplomas  in  blank,  and  leave  them  within 
the  control  of  one  of  its  officers,  who  sells  them,  and  thus  confers  de- 
grees without  regard  to  merit,  there  is  such  a  misuse  of  the  power  con- 
ferred as  requires  the  dissolution  of  the  corporation.*  Private  elee- 
mosynary institutions  of  learning  founded  and  incorporated  before 
the  Revolution  under  a  charter  from  the*  British  crown  were  not 
dissolved  by  the  Revolution.6 

EEL  Powers,  Duties  and  Liabilities 

8.  In  General. — An  incorporated  university,  like  other  corpora- 
tions, has  such  power  only  as  is  conferred  by  its  charter,  with  such 
incidental  powers  as  are  necessary  to"  enable  it  to  exercise  its  char- 
tered power.7  A  statute  which  endows  the  regents  with  certain 
corporate  powers,  and  prescribes  the  mode  and  manner  by  which  they 
are  to  exercise  the  control  given  them  over  the  affairs  of  a  university, 
limits  their  duties  or  powers  to  the  purpose  of  their  creation.8  Trus- 
tees or  regents  are  usually  given  power  by  the  incorporating  act  or 
charter  to  elect  all  professors  and  teachers,  and  to  remove  them  at 
their  pleasure;  to  fix  and  regulate  compensations;  to  do  all  acts  neces- 
sary and  expedient  to  put  and  keep  the  university  in  operation;  to 
make  all  by-laws,  rules  and  regulations  required  or  proper  to  conduct 
and  manage  it;  •  to  sue  and  be  sued;  to  acquire  and  dispose  of  prop- 

2.  Regents   of   University   v.    Wil-  ward,  4  Wheat.  518,  4  U.  S.  (L.  ed.) 
liams,  9  Gill  &  J.  (Md.)  365,  31  Am.  629. 

Dee.  72.  7.  Speer  v.  Colbert,  200  U.  S.  130, 

3.  Speer  v.  Colbert,  200  U.  S.  130,  26  S.  Ct.  201,  50  U.  S.  (L.  ed.)  403; 
26  S.  Ct.  201,  50  U.  S.  (L.  ed.)  403.  Townshend  v.  Gray,  62  Vt.  373, 19  Atl. 

4.  Vincennes  University  v.  Indiana,  635,  8  L.R.A.  112.    And  see  generally, 
14  How.  265, 14  U.  S.  (L.  ed.)  416.  Corporations,  vol.  7,  p.  526  et  seq. 

5.  State  v.%  Mt.  Hope  College  Co.,  63      8.  In  re  Royer,  123  Cal.  614,  56  Pac. 
Ohio  St.  341,  58  N.  E.  799,  52  L.R.A.  461,  44  L.R.A.  364. 

365  and  note.  9.  State  v.  White,  82  Ind.  278,  42 

6.  Dartmouth     College    v.     Wood-   Am.  Rep.  496. 
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erty ;  to  make  contracts ;  to  grant  diplomas ;  and  to  perpetuate  them- 
selves.10 A  statute  which  expressly  makes  a  board  of  regents  a  body 
corporate,  which  may  sue  and  be  sued,  make  contracts,  and  hold  and 
transfer  real  and  personal  property,  makes  the  board  of  regents  such 
a  corporation  as  will  be  restrained  and  held  within  the  bounds  of  its 
lawful  authority  by  the  exercise  of  the  original  jurisdiction  of  the 
supreme  court  of  the  state  in  quo  warranto.11  The  creation  of  a  cor- 
porate board  of  regents  to  supervise  and  control  a  college  to  be  estab- 
lished for  a  specified  purpose  imposes  on  the  regents  the  duty  of  first 
establishing  the  college.18 

9.  Admission  and  Exclusion  of  Students. — Generally  speaking,  the 
legislature  may  provide  that  all  males  and  females  who  are  citizens  of 
the  state,  and  who  axe  between  specified  ages,  are  entitled  to  be  ad- 
mitted to  all  the  privileges  of  a  state  university  and  instruction  there- 
in.1* But  the  right  to  attend  the  educational  institutions  of  the  state 
is  not  a  natural  right.  It  is  a  gift  of  civilization,  a  benefaction  of  the 
law.  If  a  person  seeks  to  become  a  beneficiary  of  this  gift,  he  must 
submit  to  such  conditions  as  the  law  imposes  as  a  condition  prece- 
dent to  this  right.  The  legislature  is  in  control  of  the  colleges  and 
universities  of  the  state,  and  has  a  right  to  legislate  for  their  welfare, 
and  to  enact  measures  for  their  discipline,  and  to  impose  the  duty  on 
the  trustees  of  each  of  these  institutions  to  see  that  the  requirements 
of  the  legislature  are  enforced;  and  when  the  legislature  has  done 
this,  it  is  not  subject  to  any  control  by  the  courts.14  The  power  of 
educational  institutions  supported  by  the  state  to  exclude  members 
of  secret  fraternities,  though  denied  by  some  courts,13  has  been  up- 
held by  others.16  Subject  to  the  above  limitations  one  otherwise 
eligible  is  entitled  to  the  privileges  of  a  public  university  if  he  can 
meet  the  entrance  requirements,  and  the  refusal  to  give  him  an 
entrance  examination  whereby  he  can  establish  his  qualifications  is 
merely  an  arbitrary  method  of  excluding  him  from  the  school.17 

10.  Regents   of  University  t.   Wil-*  14.  Mississippi  University  v.  Waugh, 
liams,  9  Gill  &  J.  (Md.)  365,  31  Am.  105  Miss.  623,  62  So.  827,  L.R.A.1915D 
Dec.  72;  Oklahoma  Agricultural,  etc.,  588  and  note,  affirmed  237  U.  S.  589,  35 
College  v.  Willis,  6  Okla.  593,  52  Pac.  S.  Ct.  720,  59  U.  S.  (L.  ed.)  1131. 
921,  40  L.R.A.  677.  15.  State  v.  White,  82  Ind.  278,  42 

Note:  17  L.R.A.  246.  Am.  Rep.  496. 

11.  State  v.  Regents  of  University,       Note:   L.R.A.1915D  589. 

55  Kan.  389,  40  Pac.  656,  29  L.R.A.  16.  Waugh  v.  Mississippi  University, 

378.  237  U.  S.  589,  35  S.  Ct.  720,  59  U.  S. 

12.  Young  v.  Regents  of  University,  (L.  ed.)  1131,  affirming  105  Miss.  623, 
87  Kan.  239,  124  Pac.  150,  Ann.  Cas.  62  So.  827,  L.R.A.1915D  588. 
1913D  701.  Note:  L.R.A.1915D  589. 

13.  Connell  v.  Gray,  33  Okla.  591,  As  to  the  validity  of  rules  forbidding 
127  Pac.  417,  Ann.  Cas.  1914B  399  and  the  connection  of  admitted  students 
note,  42  L.R.A. (N.S.)  336  and  note;  with  secret  fraternities,  see  supra,  par. 
Phillips  v.  Virginia  University,  97  Va.  10. 

472,  34  S.  E.  66,  47  L.R.A.  284.  17.  Young  v.  Regents  of  University, 
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This  right  of  admission  may  not  be  enforced  when  there  is  not  suffi- 
cient room  in  the  university,  and  may  be  postponed  until  the  appli- 
cant has  made  some  proficiency  in  merely  preliminary  studies;  but 
it  is  a  right  which  the  trustees  are  not  authorized  to  abridge  material- 
ly, and  which  they  cannot,  as  an  abstract  proposition,  rightfully 
deny.18  It  seems  clear,  however,  that  a  private  institution  of  learn- 
ing, though  incorporated,  may  select  those  whom  it  will  receive,  and 
may  discriminate  by  sex,  age,  proficiency  in  learning,  and  other- 
wise. Probably  no  reason  iieed  be  given  for  refusing  in  the  first  in- 
stance to  admit  any  student.  So  it  has  been  held  that  a  negro  is 
denied  no  constitutional  right  by  being  excluded  from  a  private  in- 
corporated institution  of  learning.19 

10.  Rules  and  Regulations. — University  and  college  authorities 
may  make  all  necessary  and  proper  rules  and  regulations  for  the  or- 
derly management  of  the  institution,  and  the  preservation  of  disci- 
pline therein.20  They  stand  in  loco  parentis  concerning  the  physical 
and  moral  welfare  and  mental  training  of  the  pupils,  and  to  that  end 
they  may  make  any  rule  or  regulation  for  the  government  or  better- 
ment of  their  pupils  that  a  parent  could  for  the  same  purpose.  Wheth- 
er the  rules  or  regulations  are  wise  or  their  aims  worthy  is  a  matter 
left  solely  to  the  discretion  of  the  authorities,  and  in  the  exercise  of 
that  discretion  the  courts  are  not  disposed  to  interfere  unless  the  rules 
and  aims  are  unlawful  or  against  public  policy.  A  person  in  his 
capacity  as  a  citizen  may  have  the  right  to  do  many  things  which  a 
college  student  cannot  do  without  incurring  the  penalty  of  college 
laws.  Thus,  for  instance,  a  college  may  forbid  its  students  to  marry, 
or  to  walk  the  streets  at  midnight,  or  to  board  at  a  public  hotel.  So 
it  may  make  attendance  upon  religious  services  a  condition  of  remain- 
ing within  its  walls.1  Every  student,  on  his  admission,  impliedly 
promises  to  submit  to  and  be  governed  by  all  the  necessary  and  proper 
rales  and  regulations  which  have  been  or  may  be  adopted  for  the 
government  of  the  institution ;  but  rules  and  regulations  may  be  an- 
nulled by  the  courts  when  found  to  be  unauthorized,  against  common 
right,  or  palpably  unreasonable.2  A  rule  by  a  college  which  provides 
board  and  lodging  for  its  pupils,  forbidding  them  to  patronize  restau- 
rants not  controlled  by  it,  is  not  unreasonable,  and  unless  the  pro- 
prietor of  a  restaurant  can  show  that  the  college  authorities  have  been 

87  Kan.  239,  124  Pac.  150,  Ann.  Cas.    (L.  ed.)    1131;   State  v.  Regents  of 
1913D  701.  University,  55  Kan.  389,  40  Pac.  656, 

18.  State  v.  White,  82  Ind.  278,  42  29  L.R.A.  378. 

Am.  Rep.  496.  1.  Gott  v.  Berea  College,  156  Ky. 

19.  Booker  v.  Grand  Rapids  Medi-  376,  161  S.  W.  204,  51  L.R.A.(N.S.) 
cal  College,  156  Mich.  95,  120  N.  W.  17. 

689,  24L.R.A.(N.S.)  447  and  note.  2.  State  v.  White,  82  Ind.  278,  42 

20.  Waugh  v.  Mississippi  University,  Am.  Rep.  496. 
237  U.  S.  589,  35  S.  Ct.  720,  59  U.  S. 
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guilty  of  a  breach  of  some  legal  duty  which  they  owe  to  him,  he  has 
no  cause  of  action  against  them  for  injury  he  may  sustain  thereby.* 
So  a  rule  forbidding  students  to  become  members  of  secret  societies, 
whether  judicious  or  not,  violates  neither  good  morals  nor  the  law 
of  the  land,  and  is  therefore  usually  held  to  be  clearly  within  the 
power  of  the  college  authorities  to  make  and  enforce.4  While  a  stat- 
ute imposing  a  penalty  on  livery  stable  keepers  for  giving  credit  to 
the  undergraduates  of  a  college  without  the  consent  of  some  authorized 
officer  of  the  college,  or  in  violation  of  its  rules,  is  not  unconstitution- 
al, the  penalty  is  not  incurred  unless  some  rules  have  been  made  on 
the  subject  of  giving  credit,  or  unless  some  officer  has  been  authorized 
to  give  or  withhold  consent,  as  the  circumstances  may  require.  The 
giving  credit  generally  is  not  an  offense,  but  only  when  it  shall  be 
done  in  violation  of  rules  established  by  the  government  of  the 
college.6 

11.  Collection  of  Fees. — A  board  of  regents  of  a  state  university, 
where  not  prohibited,  either  expressly  or  impliedly,  by  law,  has  the 
power  to  collect  incidental  fees  to  cover  expenses  necessary  and  con- 
venient to  accomplish  the  objects  for  which  the  institution  was  found- 
ed. It  has  accordingly  been  held  that  such  board  may  collect  inciden- 
tal fees  for  the  heating  and  lighting  of  the  public  halls  and  rooms  of 
the  university,  no  provision  having  been  made  by  law  for  such  to  be 
done  at  the  expense  of  the  state ;  and  while  no  incidental  expense  may 
be  charged  and  collected  as  a  condition  precedent  to  entrance  to  a 
state  university  it  has  been  decided  that  a  reasonable  sum  may. be 
required  to  be  deposited  by  each  student  as  a  condition  precedent  to 
entrance,  to  be  held  as  earnest  money  for  all  negligent  breakage  or 
damage  to  the  property  of  said  institution  while  a  student,  to  be  re- 
funded at  the  end  of  the  term  or  session,  provided  it  is  not  consumed 
by  breakage  or  damage  to  the  property  of  the  institution  by  such  stu- 
dent. So  where  a  board  is  authorized  to  prescribe  a  uniform  and  re- 
quire it  to  be  worn  by  the  students,  it  may  require  that  each  student 
shall  be  provided  with  such  uniform  prior  to  entrance,  or  that  a  rea- 
sonable deposit  be  made  to  procure  it.6  Where,  however,  admission 
into  a  university  is  made  free  by  statute,  the  board  of  regents  has  no 

3.  Gott  v.  Berea  College,  156  Ky.  43  Wash.  441,  86  Pac.  642,  7  L.B.A 
376,  161  S.  W.  204,  51  L.R.A.(N.S.)    (N.S.)  352. 

17.  Note :  L.R.  A.1915D  589. 

4.  Wilson  v.  Board  of  Education,  233  As  to  the  power  to  refuse  admission 
HI.  464,  84  N.  E.  697, 13  Ann.  Cas.  330,  to  members  of  secret  fraternities,  see 
15  L.R.A.(N.S.)  1136;  State  v.  White,  supra,  par.  9. 

82  Ind.  278,  42  Am.  Rep.  496  (distin-  5.  Soper  v.  Harvard  College,  1  Pick. 

goishing  between  the  admission  of  stu-  (Mass.)  177, 11  Am.  Dec.  159. 

dents,  and  their  government  and  con-  6.  Connell  v.  Gray,  33  Okla.  591, 127 

trol  after  admission) ;  Gott  v.  Berea  Pac.  417,  Ann.   Cas.  1914B  399  and 

College,  156  Ky.  376, 161  S.  W.  204,  51  note,  42  L.R.A.(N.S.;  336  and  note. 
L.R.A.(N.S.)  17;  Wayland  v.  Hughes, 
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power  to  collect  a  fee  for  the  tise  of  the  library,  or  to  exclude  students 
from  the  use  of  the  library  for  the  nonpayment  of  such  fee.  The 
assumption  by  the  board  of  the  power  to  collect  such  fees,  and  to  ex- 
clude students  from  the  library  for  the  nonpayment  thereof,  has  been 
declared  to  be  an  unwarranted  assumption  of  corporate  powers,  from 
the  exercise  of  which  the  board  may  be  ousted  by  the  state  supreme 
court  in  a  suit  brought  in  the  name  of  the  state  by  the  attirney- 
general.7 

12.  Conferring  or  Withholding  Diplomas  and  Degrees. — Univer- 
sities and  colleges  are  usually  vested  with  the  power  to  graduate  and 
confer  degrees  and  diplomas  on  students  who  have  complied  with  the 
requirements  imposed  by  the  regulations  of  such  institutions,8  but 
it  has  been  held  that  no  power  to  confer  a  degree  is  given  to  a  corpo- 
ration by  the  general  law  of  a  state  authorizing  incorporation  for 
the  purpose  of  maintaining  a  literary  and  scientific  institution  .•  In 
making  a  recommendation  for  graduation,  the  members  of  a  college 
or  university  faculty  do  not  exercise  a  corporate  function;  and  in 
the  absence  of  statute  there  is  nothing  to  prevent  the  adoption  of  a 
reasonable  and  orderly  method  of  collecting  the  opinions  of  the  pro- 
fessors, and,  if  necessary,  of  having  those  opinions  reviewed  by  some 
competent  and  superior  member,  so  that  the  recommendations  may 
bo  crystallized  into  a  recommendation  on  which  it  will  be  the  duty  of 
the  board  of  directors,  in  the  name  of  the  college,  to  act.  Thus  where 
under  the  by-laws  of  a  college  the  dean  of  the  faculty  of  the  college 
has  the  right,  and  it  is  his  duty,  to  pass  on  the  standing  of  students 
applying  for  graduation,  his  report  to  the  board  that  a  student  has 
complied  with  the  regulations  of  the  college,  and  that  said  scholar 
has  passed  in  all  studies  a  grade  entitling  her  to  graduation,  is  equiva- 
lent to  a  recommendation  of  the  faculty  to  the  board  of  directors.10 
A  graduate  is  one  who  has  honorably  passed  through  the  prescribed 
course  of  study  and  received  a  certificate  to  that  effect;  and  it  is  the 
certificate  which  attests  the  fact,  not  of  his  taking  part  in  a  public  per- 
formance, but  that  he  has  passed  the  prescribed  course  of  study  and 
is  otherwise  qualified  according  to  the  rules  of  the  school.  There  may 
be  a  symbolic  delivery  of  a  diploma,  but  it  is  not  effective  until  fol- 
lowed by  an  actual  one,  and  merely  permitting  one  who  has  not 

7.  State  v.  Regents  of  University,  55  Atl.  635,  8  L.R.A.  112,  in  which  it  is 
Kan.  389,  40  Pac.  656,  29  L.R.A.  378.  held  that  power  to  confer  degrees,  not 

8.  State  v.  Lincoln  Medical  College,  conferred  explicitly  by  statute,  and  not 
81  Neb.  533,  116  N.  W.  294, 17  L.R.A.  necessary  to  enable  the  institution  to 
(N.S.)  930;  State  v.  Milwaukee  Medi-  carry  forward  studies  of  a  literary  or 
cal  College,  128  Wis.  7, 106  N.  W.  116,  scientific  character,  clearly  did  not  exist 
116  A.  S.  R.  21,  8  Ann.  Cas.  407,  3  at  all. 

L.R.A. (N.S.)  1115  and  note,  10.  State  v.  Lincoln  Medical  College, 

Note :  L.R. A.1916B  616.  81  Neb.  533, 116  N.  W.  294,  17  L.R.A. 

9.  Townshend  v.  Gray,  62  Vt  373, 19   (N.S.)  930. 
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attained  the  standing  necessary  to  graduate  from  a  school,  to  partici- 
pate with  his  class  in  the  graduating  exercises,  and  handing  him  a 
dummy  diploma,  does  not  entitle  him  to  a  diploma  certifying  to  his 
graduation.  A  diploma,  or  certificate  of  graduation,  by  estoppel  is 
unheard  of,  and  one  cannot  compel  the  issuance  of  a  certificate  of 
graduation  because  of  an  estoppel  in  pais.11  As  to  whether  mandamus 
is  th^proper  remedy  to  compel  the  issuance  of  a  diploma  is  discussed 
elsewhere  in  this  work.12 

13.  Expulsion  of  Students. — One  who  is  admitted  to  a  college  and 
pays  the  fees  for  the  first  year's  instruction  has  a  contract  right  to  bo 
permitted  to  continue  as  a  student  until  he,  in  regular  course,  attains 
the  diploma  and  degree  which  he  seeks,  and  which  the  institution 
is  authorized  to  confer,  and  he  cannot  be  arbitrarily  dismissed  at  the 
close  of  a  year  merely  because  he  is  obnoxious  to  other  students  on 
account  of  his  race.  While  admitted  students  are  at  liberty  to  ter- 
minate all  relations  at  any  time,  it  does  not  follow  that  the  college 
or  university  has  the  same  right.  In  fact,  when  one  is  acfmitted  to 
a  college,  there  is  an  implied  understanding  that  he  shall  not  be  arbi- 
trarily dismissed  therefrom.  The  required  fees  may  be  paid  annual- 
ly,  and  may  be  no  more  than  fair  fees  for  the  advantages  received  by 
the  student  during  the  year,  and  yet  it  is  clear  that  the  fees  for  the 
first  year  are,  in  fact,  paid  and  received  with  the  understanding  that 
the  work  of  the  year  will  not  be  made  fruitless,  a  graduation  and  a 
degree  made  impossible,  by  an  arbitrary  refusal  to  permit  further 
attendance.  In  this  understanding  there  is  no  want  of  mutuality. 
There  is  no  want  of  good  and  valuable  consideration.18  A  law  school 
cannot  dismiss  a  student,  br  refuse  to  permit  him  to  graduate,  for  ir- 
regulsyity  in  attendance,  where  its  custom,  as*  understood  at  the  time 
of  his  matriculation,  was  that  all  that  was  necessary  for  graduation 
was  payment  of  the  required  fees  and  completion  of  the  work,  to  ac- 
complish which  the  student  might  take  such  time  as  was  needed.  An 
action  for  breach  of  contract  is  not  an  adequate  remedy  for  such 
wrongful  expulsion  depriving  the  student  of  the  opportunity  of  ob- 
taining a  diploma  and  degree  to  which,  under  his  contract,  he  is 
entitled,  and  mandamus  will  lie  to  compel  his  reinstatement.14 

14.  Scholarships. — Under  its  general  and  implied  powers  a  private 
university  or  college  may  bind  itself  to  furnish  free  tuition  to  one  or 
more  students  perpetually,  and  a  certificate  of  permanent  scholarship, 
defined  as  "the  tuition  of  one  pupil  in  perpetuo,"  that  is,  the  right  to 
send  any  fit  person  within  the  option  of  the  holder  to  a  college,  as  a 
pupil,  to  be  educated,  subject  to  the  usual  regulations  of  the  institu- 

11.  Sweitzer  v.  Fisher,  172  la.  266,  College,  156  Mich.  95,  120  N.  W.  589, 
154  N.  W.  465,  L.R.A.1916B  611.  24  L.R.A.(N.S.)  447  and  note. 

12.  See  Mandamus,  vol.  18,  p.  168  14.  Baltimore  University  v.  Colton, 
et  seq.  98  Md.  623,  57  Atl.  14,  64  L.R.A.  108. 

13.  Booker  v.  Grand  Rapids  Medical 
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tion,  free  of  tuition,  is  a  valid  contract.  On  breach  of  such  contract 
by  the  college,  the  measure  of  damages  is  the  value  of  the  scholar- 
ship, with  interest.  Where  no  market  value  is  shown,  and  there  is 
no  evidence  that  it  was  of  less  value  at  the  commencement  of  the  suit 
than  at  the  date  of  purchase,  its  value,  prima  facie  at  least,  is  the  price 
paid  for  it.18  Contracts  for  scholarships  made  with  the  trustees  of 
one  of  two  colleges  before  the  two  institutions  were  united  in  one  cor- 
poration do  not  vary,  change  or  modify  the  right  of  the  state  reserved 
in  such  charter  to  alter,  modify  or  amend  such  charter.16  It  has  been 
held  that  the  maintenance  of  free  scholarships  in  a  state  university, 
for  the  support  of  those  students  who  are  dependent  upon  their  own 
exertions  for  their  education  and  financially  unable  to  obtain  it  other- 
wise, who  shall  pass  the  most  meritorious  examinations,  is  the  use  of 
funds  for  a  private  purpose,  and  a  statute  appropriating  public  moneys 
therefor  is  in  violation  of  a  provision  of  the  state  constitution  prohib- 
iting grants  in  aid  of  any  individual.17 

15.  Right  to  Sue  and  Liability  to  Be  Sued. — Universities  or  colleges 
which  are  public  or  quasi  public  corporations  cannot,  in  the  absence  of 
express  statutory  authority  therefor,  be  sued.  But  if  a  fund  exists  for 
the  payment  of  any  just  claim  against  suph  an  institution,  and  the 
board  of  regents  refuse  to  audit  it,  the  creditor  can  maintain  an  ac- 
tion in  mandamus  to  compel  the  board  to  pass  on  and  properly  audit 
such  claim.18  In  some  instances,  however,  the  liability  of  such  insti- 
tutions to  suit  has  been  expressly  declared  by  the  legislature.19  And 
where  a  statute  provides  that  the  regents  of  a  state  university  may  sue 
and  be  sued,  the  board  will  be  restrained  and  held  within  the  bounds 
of  its  lawful  authority  by  the  exercise  of  the  original  jurisdiction  of 
the  supreme  court  in  quo  warranto.20  A  state  university  whose  char- 
ter expressly  provides  that  it  may  sue  and  be  sued,  plead  and  be  im- 
pleaded, is  subject  to  be  sued  by  a  person  employed  by  it,  for  his 
.salary.  And  a  suit  by  an  instructor  for  breach  of  contract  may  be 
maintained,  since  the  board  may  apply  to  the  satisfaction  of  a  judg- 
ment any  funds  in  its  hands  not  otherwise  specifically  appropriated, 
and  in  case  no  funds  exist  for  the  purpose  it  will  be  presumed  that  the 
legislature  will  discharge  its  duty  by  providing  the  fund  to  meet  any 
liability  of  the  board  that  is  established  by  suit.1  The  right  to  hold 
and  use  property  may  be  coupled  with  the  provision  that  the  college 

15.  Howard   College  v.   Turner,  71  40  L.R.A.  677. 

Ala.  429,  46  Am.  Rep.  326.  19.  Young  v.  Regents  of  University, 

16.  Pennsylvania  College  Cases,  13  87  Kan.  239,  124  Pac.  150,  Ann.  Cas. 
Wall.  190,  20  U.  S.  (L.  ed.)  550.  1913D  701. 

17.  State  v.  Switzler,  143  Mo.  287,  20.  State  v.  Regents  of  University, 
45  S.  W.  245,  65  A.  S.  R.  653,  40  55  Kan.  389,  40  Pae.  656,  20  L.R.A. 
L.R.A.  280.  378. 

18.  Oklahoma  Agricultural,  etc.,  Col-  Note:  35  L.R.A. (N.S.)  245. 

lege  v.  Willis,  6  Okla.  593,  52  Pae.  921,       1.  Note:  35  L.R.A. (N.S.)  244,  245. 
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may  sue  and  be  sued,  plead  and  be  impleaded,  in  its  corporate  name.1 
A  state  college  is  not  liable  to  suit  for  torts  committed,  not  by  the  cor- 
poration itself,  but  by  its  officers,  unless  expressly  made  so  by  stat- 
ute ;  *  but  such  an  institution  is  liable  for  its  own  acts  of  misfeasance, 
done  while  acting,  not  in  a  governmental  capacity  but  for  its  own 
corporate  purposes  and  advantages.  Accordingly,  an  agricultural  col- 
lege receiving  state  aid  and  invested  with  municipal  powers  cannot 
avail  itself  of  the  state's  constitutional  immunity  from  suit  in  a  pro- 
ceeding against  it  for  constructing,  under  state  authority,  but  for  its 
own  corporate  purposes  and  advantages,  a  dike  upon  land  owned  by 
the  state,  but  in  the  use,  possession,  and  enjoyment  of  the  college,  so 
as  to  damage  or  take  private  property  without  due  process  of  law.4 
The  regents  of  a  public  university  may  maintain  an  action  for  the 
purchase  price  of  lands  lawfully  sold  by  them.*  Universities  erected, 
not  at  the  expense  of  the  state,  but  of  private  individuals,  being  pri- 
vate corporations,  are  liable  to  be  sued.6  Where  two  incorporated 
universities  are  lawfully  merged  neither  of  the  original  corporations 
is  competent  to  sue  for  any  cause  of  action  subsequent  in  date  to  their 
acceptance  of  the  new  act  of  incorporation.7 

IV.  Property  and  Funds 

16.  Acquisition,  Tenure  and  Disposition  Generally. — Power  to  take 
and  hold  property  is  usually  conferred  on  universities  and  colleges 
by  charter  or  by  statute,8  and  it  has  been  held  that  under  its  general 
and  implied  powers  an  incorporated  university  may  receive  and  hold, 
apply  and  dispose  of  such  grants  of  real  and  personal  property  as  may 
from  time  to  time  be  given  for  the  purpose  of  enabling  it  to  carry  out 
the  objects  of  its  incorporation.  The  fact  that  the  regents  are  incor- 
porated does  not  affect  the  capacity  of  an  incorporated  state  univer- 
sity to  take  property,  and  the  fact  that  the  organic  act  in  terms  pro*. 
vides  that  grants  and  gifts  may  be  made  to  the  regents  and  to  the 
state,  and  does  not  provide  in  terms  that  grants  and  gifts  may  be  made 

.2.  Hopkins  v.  Clemson  Agricultural  5.  Note:  29  L.B.A.  382. 

College,  221  U.  S.  636,  31  S.  Ct.  654,  6.  Boehm  v.  Hertz,  182  HI.  154,  54 

55  U.  S.  (L.  ed.)  890,  35  L.R.A.(N.S.)  N.  E.  973,  48  L.E.A.  575. 

243.  7.  Pennsylvania   College    Cases,   13 

3.  Hopkins  v.  Clemson  Agricultural  Wall  190,  20  U.  S.  (L.  ed.)  550. 
College,  221  U.  S.  636,  31  S.  Ct  654,  8.  Osborne  v.  Clark,  204  U.  S.  565, 
55  U.  S.  (L.  ed.)  890,  35  L.R.A.(N.S.)  27  S.  Ct.  319,  51  U.  S.  (L.  ed.)  619; 
243;  State  v.  Regents  of  University,  55  Young  v.  Regents  of  University,  87 
Kan.  389,  40  Pac.  656,  29  L.R.A.  378  Kan.  239,  124  Pac.  150,  Ann.  Cas. 
and  note.  1913D  701;  In  re  McGraw,  111  N.  Y. 

Note:  35  L.R.A.(N.S.)  244.  66,  19  N.  E.  233,  2  L.R.A.  387;  Okla- 

4.  Hopkins  v.  Clemson  Agricultural  homa  Agricultural,  *jtc,  College  v. 
College,  221  U.  S.  636,  31  S.  Ct.  654,  Willis,  6  Okla.  593,  52  Pac.  921,  4Q, 
55  U.  S.  (L.  ed.)  890,  35  L.R.A.(N.S.)  L.R.A.  677. 

243  and  note.  Note :  29  L.R.A.  382. 
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to  the  university,  does  not  indicate  that  it  was  intended  that  the  uni- 
versity was  to  be  incapable  of  taking  by  gift,  grant,  or  bequest.  The 
act  leaves  the  property  of  the  university  with  it,  and  only  gives  to  the 
regents  the  custody  and  control  of  it.*  But  a  university  cannot 
receive,  hold  or  convey  property  for  any  other  than  its  corporate  pur- 
pose, the  purpose  of  accomplishing  the  legitimate  ends  of  the  corpo- 
ration— the  establishing  and  maintaining  an  educational  institu- 
tion.10 The  funds  of  a  college  or  university  must  not  be  used  for  the 
personal  and  private  ends  of  an  individual.11  The  property  of  a  pri- 
vate eleemosynary  corporation,  although  charged  with  the  mainte- 
nance of  a  college  or  other  "public  charity,"  is  private  property,  with- 
in the  meaning  and  protection  of  a  provision  of  a  state  constitution 
"that  private  property  shall  ever  be  held  inviolate."  ia  And  a  state 
cannot  divert  the  funds  of  a  private  eleemosynary  incorporated  uni- 
versity by  collecting  funds  due  to  it  and  paying  them  into  the  state 
treasury,  and  by  selling  its  lands.1* 

17.  Appropriations  and  Land  Grants;  State  Aid  to  Sectarian  Insti- 
tutions.— Land  grants  and  appropriations  have  been  made  by  Con- 
gress for  the  support  of  education  in  the  various  states,  and  the  states 
acting  through  their  legislatures  may  accept  them  under  the  condi- 
tions prescribed  in  the  acts  of  Congress,  and  appropriate  these  national 
bounties  to  the  support  of  universities.  No  particular  institutions  are 
entitled  to  the  grants  and  appropriations  made  respectively  by  the 
Act  of  Congress  of  July  2,  1862,  granting  lands  or  land  scrip  to  the 
several  states  for  the  endowment,  support,  and  maintenance  of  at  least 
one  college,  where  the  leading  object  shall  be  to  teach  agriculture  and 
the  mechanic  arts,  and  by  the  later  Act  of  August  30, 1890,  appropria- 
ting annually  certain  sums  to  each  state  and  territory  for  the  more 
complete  endowment  and  maintenance  of  such  colleges ;  but  the  states 
take  the  property  charged  with  the  duty  to  devote  it  to  the  purposes 
named.  These  appropriations  are  made  to  the  state,  and  not  to  any 
institutions  within  the  state,  and  the  states,  acting  through  their  legis- 
latures, are  to  expend  the  appropriations  in  accordance  with  the  trust 
imposed  on  them.14  Appropriations  of  the  money  of  the  state  for  the 
general  and  other  expenses  of  a  private  normisd  university,  in  consid- 
eration of  the  gratuitous  instruction  of  teachers  for  the  common 

9.  In  re  Royer,  123  Cal.  614,  56  Pae.  13.  Vincennes  University  v.  Indiana, 
461,  44  L.R.A.  364.  14  How.  268, 14  U.  S.  (L.  ed.)  416. 

10.  State  v.  Candland,  36  Utah  406,  14.  Montana  v.  Rice,  204  U.  S.  291, 
104  Pac.  285,  140  A.  S.  R.  834,  24  27  S.  Ct.  281,  51  U.  S.  (L.  ed.)  490; 
I>.R.A.(N.S.)  1260.  Wyoming  v.  Irvine,  206  U.  S.  278,  27 

11.  Irwin  v.  Lombard,  University,  56  S.  Ct.  613,  57  U.  S.  (L.  ed.)  1063;  In 
Ohio  St.  9,  46  N.  E.  63,  -60  A.  S.  R.  re  McGraw,  111  N.  Y.  66, 19  N.  E.  233, 
727, 36  L.R.A.  239.  2  L.R.A.  387.     And  see  Public  Lands, 

12.  State  v.  Neff,  52  Ohio  St.  375,  40  vol.  22,  p.  337  et  seq. 
N.  E.  720,  28  L.R.A.  409. 
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schools,  are  not  an  assumption  of  the  debts  or  liabilities  of  such  cor- 
poration, or  a  loan  or  extension  of  credit  in  aid  of  it,  in  violation  of 
the  state  constitution,  but  are  within  the  legislative  discretion  as  to 
the  means  of  carrying  out  the  provisions  of  a  constitutional  provision 
requiring  the  legislature  to  provide  for  a  system  of  free  schools.1*  An 
appropriation  to  a  state  university,  made  under  the  requirement  of 
a  state  constitution,  is  entitled  to  preference  in  payment  over  all  other 
warrants  drawn  against  the  general  fund  except  warrants  in  favor  of 
other  colleges  or  universities  concurrent  in  rank  therewith,  and  war- 
rants for  salaries  of  constitutional  officers  which  are  entitled  to  prefer- 
ence over  all  others.  Where  the  funds  of  a  public  university  are  in 
the  hands  of  the  state  treasurer  an  appropriation  is  necessary  in  order 
to  permit  warrants  to  be  drawn  on  the  regents'  fund  in  lais  hands.16 
A  state  constitution  may  prohibit  in  every  form,  whether  as  a  gift 
or  otherwise,  the  appropriation  of  the  public  funds  for  the  benefit  of 
or  to  aid  any  sectarian  school  or  institution ;  and  it  has  been  held  that 
a  constitutional  prohibition  of  the  appropriation  of  any  money  or 
other  property  "to  aid"  any  sectarian  university  applies  to  all  appro- 
priations to  such  institutions,  whether  made  as  a  donation  or  in  pay- 
ment for  services  rendered  the  state  by  such  institutions.  Under  such 
a  constitutional  provision  the  state  is  prohibited  from  appropriating 
to  a  sectarian  university  any  of  the  public  funds  collected  from  taxes 
paid  by  the  public  and  contributed  by  members  of  all  the  different 
religious  sects  of  the  state.17 

18.  Escheats. — A  state  statute  may  provide  that  all  property  ac- 
cruing from  escheats  shall  be  appropriated  to  the  state  university,  and 
where  this  has  been  done  it  has  been  held  that  a  subsequent  act  divest- 
ing such  property  is  unconstitutional.18  So  in  some  jurisdictions  by 
virtue  of  a  constitutional  provision  the  legislature  may  enact  that  the 
administrator  of  an  estate  shall,  after  a  reasonable  time,  pay  an  un- 
claimed surplus  of  the  estate  to  a  state  university.  But  where  a  state 
constitution  provided  that  all  property  accruing  from  escheats,  un- 
claimed dividends,  or  distributive  shares  of  the  estates  of  deceased 
persons  should  be  appropriated  to  the  use  of  the  state  university,  it 
was  held  that  the  term  "unclaimed  dividends"  was  synonymous  with 
"distributive  shares,"  and  that  a  statute  providing  that  all  dividends 
declared  by  any  corporation  which  should  not  be  claimed  within  five 
years  by  persons  entitled  thereto  should  be  paid  to  the  university 
trustees  was  unconstitutional.19 

15.  Boehm  v.  Hertz,  182  111  154,  54  18.  Den  v.  Foy,  5  N.  C.  58,  3  Am. 
N.  E.  973,  48  L.R.A.  575.  Dec.  672. 

16.  Note:  29  L.R.A.  382.  19.  NortH    Carolina    University    v. 

17.  Dakota  v.   State,  2  S.  D.  366,  North  Carolina  R.  Co.,  76  N.  C.  103,  22 
50  N.  W.  632, 14  L.R.A.  418  and  note.  Am.  Rep.  67L 
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19.  Private  Donations  and  Bequests. — The  charter  of  a  college  or 
university  may,  and  usually  does,  authorize  it  to  receive  bequests,20 
but  where  the  amount  of  property  which  such  an  institution  may  take 
is  limited  by  its  charter  or  by  state  statutes,  a  devise  or  bequest  of 
property  which  will  exceed  the  amount  or  value  which  the  university 
is  by  law  permitted  to  take,  will  be  void  for  the  excess,  and  as  to  that 
excess  no  title  will  vest  for  a  single  moment  in  the  university.1  .  So  it 
has  been  held  that  a  bequest  to  a  state  university  is  subject  to  the  pro-  ' 
visions  of  a  statute  limiting  charitable  gifts  to  one  third  of  the  dis- 
tributable estate.8  A  bequest  of  a  sufficient  amount,  not  to  exceed 
a  specified  sum,  the  income  to  be  applied  to  maintain  a  scholarship 
in  a  medical  college,  is  not  void  for  any  uncertainty  as  to  the  amount 
The  discretion  to  be  exercised  by  the  trustees  under  a  will  in  selecting 
the  medical  college  in  which  a  scholarship  is  to  be  maintained  does 
not  avoid  the  bequest,  where  the  testator  expressed  his  preference  for 
a  specified  university  if  the  scholarship  could  be  maintained  in  that 
institution,  and  if  not,  directed  that  it  be  a  scholarship  in  some  medi- 
cal college  in  the  jurisdiction.*  A  covenant,  and  not  a  condition,  is 
created  by  a  clause  in  a  conveyance  of  hind  for  a  college  campus, 
which  states  that  the  conveyance  is  on  express  condition  that  the  land 
shall  be  devoted  exclusively  as  part  of  the  campus,  although  another 
condition  iS  that  it  shall  revert  to  the  grantor  if  abandoned  or  devoted 
to  other  uses  before  a  certain  date,  after  which  a  forfeiture  is  not  to 
occur  under  any  circumstances.4  The  consideration  for  a  promissory 
note  executed  to  an  incorporated  college  is  the  accomplishment  of  the 
purposes  for  which  it  is  incorporated,  and  in  the  aid  of  which  the 
note  is  executed,  and  such  consideration  is  sufficient.5  The  defense 
that  a  note  amounts  to  a  mere  gift  to  a  college  and  is  invalid  for  want 
of  consideration  cannot  be  made  if  money  has  been  expended  or  lia- 
bilities incurred  in  reliance  on  it,  and  a  provision  in  such  a  note  that 
it  is  to  be  used  for  a  specified  purpose  docs  not  make  it  invalid.6 

20.  Speer  v.  Colbert,  200  U.  S.  130,  considered    as    charitable    gifts,    see 

26  S.  Ct.  201,  50  U.  S.  (L.  od.)  403;  Charities,  vol.  5,  p.  331. 

Hopkins  v.  Clemson  Agricultural  Col-  3.  Speer  v.  Colbert,  200  U.  S.  130, 

lege,  221  U.  S.  636,  31  S.  Ct.  654,  55  26  S.  Ct.  201,  50  U.  S.  (L.  ed.)  403. 

U.   S.   (L.  ed.)  890,  35  L.B.A.(N.S.)  4.  Los  Angeles  University  v.  Swarth, 

243.      '  107  Fed.  798,  46   C.   C.   A.   647,  54 

1.  Cornell  University  v.  Fiske,  136  L.R.A.  262. 

U.  S.  152, 10  S.  Ct.  775,  34  U.  S.  (L.  6.  Irwin  v.  Lombard  University,  56 
ed.)  427;  In  re  McGraw,  111  N.  Y.  66,  Ohio  St.  9,  46  N.  E.  63,  60  A.  S.  R.  727, 
19  S.  E.  233,  2  L.R.A.  387.  36  L.R.A.  239. 

2.  In  re  Royer,  123  CM.  614,  56  Pac.  6.  Beatty  v.  Western  College,  177 
461,  44  L.R.A.  364.  Generally  as  to  HI.  280,  52  N.  E.  432,  69  A.  S.  R.  242, 
donations   to   educational   institutions  42  L.R.A.  797. 
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UNLAWFUL  ASSEMBLY 


See  Criminal  Law,  voL  8,  p.  362. 


UNLAWFUL  DETAINER 


See  Forcible  Entry  and  Detainer,  voL  11,  p.  1134. 


UNREASONABLE  SEARCH  AND  SEIZURE 


See  Search  and  Seizure,  voL  24,  p.  099. 


UNUSUAL  PUNISHMENTS 


See  Criminal  Law,  voL  8,  p.  262  et  seq. 
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3.  Acquiescence 

4.  Certainty  and  Uniformity 

5.  Antiquity 

6.  Generality 

7.  Reasonableness 


Requirement  that  Usage  ob  Custom  Be  Known 

8.  In  General 

9.  General  Customs 

10.  Trade  Usages  or  Customs 

11.  Local  Customs 

Requirement  that  Usage  ob  Custom  Be  Legal 

12.  In  General 

13.  Application  of  Maxim  "Communis  Error  Pacit  Jus" 

14.  Effect  of  Assent 

15.  Usage  or  Custom  in  Conflict  with  Statute 

16.  Illustrations  in  Actions  Ex  Delicto 
17*  Illustrations  in  Actions  Ex  Contractu 

HI.  Operation  and  Effect 

As  Applied  to  Written  Instruments  Generally 

18.  In  General 

19.  Technical  Terms 

20   Contradiction  of,  or  Addition  to,  Instrument 
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As  Applied  to  Particular  Contracts  and  Relations 

^l  A^racr  and  Hiring  Generally 

^  .*  ■  -  ****<*is  between  Professional  Persons  and  Their  Employers 

^x  ^r-.v*c-TS.  Factors  and  Bailees 

£<-  <s*^k".r^  and  Negotiable  Instruments 

V  N  v  v" a V.e  Instruments 

0  ■*?$**• Parties  and  Bills  of  Lading 

X.    ftttd?  Usages  Generally 
ty.  Measurements 
vU.  Ssiles  of  Goods 

As  Applied  to  Rights  in  Real  Property 

32.  In  General 

33.  Deeds 

34.  Fishing 

35.  Mines  and  Mining 

36.  Landlord  and  Tenant 

As  Applied  to  Torts 

37.  In  General 

38.  Negligence 

39.  Contributory  Negligence 

IV.  Pleading  and  Proof 

40.  Necessity  for  Pleading 

41.  Question  for  Court  or  Jury 

42.  Proof  Generally 

43.  Expert  Testimony 


I.  Introductory 

1.  Terms  Defined  and  Distinguished. — The  term  usage,  in  its  nar- 
rowest sense,  denotes  merely  a  uniform  course  of  conduct  in  some 
particular  business  or  calling,  even  though  it  be  that  of  but  one  per- 
son.1 A  custom,  on  the  other  hand,  is  something  which  has  by  its 
universality  and  antiquity  acquired  the  force  and  effect  of  law,  in 
a  particular  place  or  country,  in  respect  to  the  subject  matter  to  which 

1.  Strother  v.  Lucas,  12  Pet.  410,  Gay,  7  Allen  (Mass.)  29,  83  Am.  Dec. 

9  U.  S.  (L.  ed.)  1137;  Bvrd  v.  Beall,  656;  Borman  v.  Jenkins,  12  Wend.  (N. 

150  Ala.  122,  43  So.  749,  124  A.  S.  R.  Y.)  566,  27  Am.  Dec.  158;  Conestoga 

60 ;  Morningstar  v.  Cunningham,  110  Cigar  Co.  v.  Finke,  144  Pa.  St.  159, 13 

Ind.  328,  11  N.  E.  593,  59  Am.  Rep.  L.R.A.    438;    Halwerson    v.    Cole,    1 

211;  Hawkins  v.  Windhorst,  77  Kan.  S  peers  L.   (S.  C.)   321,  40  Am.  Dec. 

674,  96  Pac.  48,  127  A.  S.  R.  445,  17  603;  Blin  v.  Mayo,  1G  Vt  56,  33  Am. 

L.R.A.(N.S.)  219;  Bodfish  v.  Fox,  23  Dec.  175. 
Me.  90,  39  Am.  Dec.  611 ;  Dickinson  v. 
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it  relates.*  Custom  is  general  practice,  judicially  noticed  without 
proof.  Usage  is  the  fact.  Custom  is  the  law.  There  may  be  usage 
without  custom,  but  there  can  be  no  custom  without  usage  to  accom- 
pany or  precede  it.  Usage  consists  of  a  repetition  of  acts.  Custom  arises 
out  of  this  repetition.  Usage  is  inductive,  based  on  consent  of  per- 
sons in  a  locality.  Custom  is  deductive,  making  established  local 
usage  a  law.  .These  distinctions  between  usage  and  custom  have,  how- 
ever, not  always  been  observed.  The  words  are  often  used  inter- 
changeably, and  not  a  little  confusion  has  resulted  from  this  inad- 
vertence.* The  term  custom  is  frequently  employed  as  synonymous 
with  usage,  habit,  or  practice.  Thus,  while  the  uniform  practice  and 
understanding  of  persons  employed  in  navigating  a  particular  river 
will  not  necessarily  constitute  a  custom,  as  equivalent  to  law,4  yet 
such  a  practice  may  properly  be  designated  a  custom  when  the  term 
is  used  as  synonymous  with  mere  habit  or  course  of  business.6  So  we 
find  the  courts  speaking  of  a  custom  to  permit  horses  and  cattle  to 
run  at  large  through  the  country,6  or  .of  a  custom  of  hunters  while 
in  pursuit  of  game.7  The  distinctions  between  custom,  easement, 
and  profit  a  prendre  are  discussed  at  length  elsewhere  in  this  work.8 
2.  Classification. — Customs  are  of  two  kinds,  general  and  particu- 
lar. General  customs  are  such  as  prevail  throughout  a  country  and 
become  the  law  thereof,  and  their  existence  is  to  be  determined  by  the 
court.  Particular  customs  are  such  as  prevail  in  some  county,  city, 
town,  parish,  or  place,  and  their  existence  is  to  be  determined  by  a 
jury  upon  proof.'  Local  customs  or  particular  usages  must  be  proved 
like  other  facts,  when  they  have  not  risen  to  the  dignity  of  law.10 

2.  Strother  v.  Lucas,  12  Pet.  410,  9  Am.  Dec.  552. 

U.  S.  (L  ed.)  1137:  Barlow  v.  Lam-  5.  See  Carlisle  ▼.  Wallace,  12  lad. 

bert,  28  Ala.  704,  65  Am.  Dec.  374 ;  252,  74  Am.  Dec.  207. 

Byrd  v.  Beall,  150  Ala.  122,  43  So.  749,  6.  Durham  v.  l^usselman,  2  Blackf. 

124  A.  S.  R.  60;  Burr  v.  Sickles,  17  (ind%)  96,18  Am.  Dec.  133. 

Ark.  428,  65  Am.  Dec.  437  and  note ;  7  %Rud'd  v>  Bvrnes,  156  Col.  636, 105 

Su^Er-tSfaTSTiff  m>  ST.?  'isf  A"'  °"- m'  2° LRA- 

»*•&?  :•  is.  ?  &  • L  -1— *  -•  »•  -  «•  - 

(Pa.)  475,  4  Am.  Dec.  463;  Adams  ▼.  "^  „   ,„  .       _,       no  x.     „   .„  . 
Pittsburgh  Ins.  Co.,  95  Pa.   St.  348,      ••  Bodfishv.  Fox,  23  Me  90  39  Am. 

40  Am.  Rep.  662 ;  Isaacs  v.  Barber,  10  ?««•  J>}\>  P°w«  v-  ,Bowd/e'  3  N"  ?• 

Wash.  124"  38  Pac.  871,  45  A.  S. &  }°l>  54  N-  W-  404>  44  A-  S-  R-  511»  21 

772,  30  L.R.A.  665.  L.R.A.  328. 

Note: -18  Am.  Rep.  204.  !<>•  Barlow  v.  Lambert,  28  Ala.  704, 

3.  Power  v.  Bowdle,  3  N.  D.  107,  65  Am.  Dec.  374.  Generally  as  to 
54  N.  W.  404,  44  A.  S.  R.  511,  21  judicial  notice  of  usages  and  customs, 
L.R.A.  328.  see  Judicial  Notice,  vol.  15,  p.  1121  et 

4.  McClure  v.  Cox,  32  Ala.  617,  70  seq. 
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II.  Essential  Elements 

In  General 

3.  Acquiescence.— In  order  that  a  usage  may  be  binding,  it  is  essen- 
tial that  it  be  peaceably  acquiesced  in  by  those  whose  rights  are  af- 
fected by  it,11  and  not  subject  to  contention  and  dispute.18  In  cases 
of  usages  affecting  contracts,  it  must  appear  that  the  usage  has  been 
uniformly  acquiesced  in  for  such  a  length  of  time  that  it  must 
have  entered  into  the  minds  of  the  parties  and  formed  a  part  of  the 
contract,  if  nothing  was  said  to  the  contrary.1*  Moreover,  acquies^ 
cence  in  a  -custom  as  a  matter  of  duty  must  be  distinguished  from 
acquiescence  as  a  matter  of  mere  accommodation.  Only  in  the  former 
event  will  the  courts  enforce  the  custom  as  a  binding  obligation. 
There  is  no  such  thing  as  discretion  in  usages  or  customs  of  trade. 
They  must  be  imperative 14  and  compulsory  in  character.1*  For  ex- 
ample, the  fact  that  the  servants  of  a  railroad  have  permitted  passen- 
gers to  carry  packages  into  passenger  cars  as  a  mere  matter  of  accommo- 
dation and  not  in  obedience  to  duty  or  contract,  but  as  a  matter  of 
form  and  indulgence,  will  not  prevent  the  railroad  from  discontinuing 
the  practice  at  any  time.16  It  is  not,  however,  requisite  that  a  cus- 
tom be  universally  acquiesced  in,  if  it  be  general  and  uniform.  In 
other  words,  it  is  not  necessary  that  every  single  person  acquiesce  in 
it.  Any  other  rule  would  annul  all  customs  as  to  those  who  are  un- 
willing to  abide  by  them.     Instead  of  having  the  force  of  law  and 

11.  Adams  v.  Otterback,  15  How.  355,  6  L.  T.  N.  S.  229,  10  W.  R.  516, 
539,  14  U.  S.  (L.  ed.)  805;  Richardson  3  Eng.  Rul.  Cas.  92;  Bryant  v.  Foot, 
v.  Goddard,  23  How.  28,  16  U.  S.  (L.  L.  R.  3  Q.  B.  497,  36  L.  J.  Q.  B.  65, 
ed.)  412;  Carlisle  v.  Wallace,  12  Ind.  37  L.  J.  Q.  B.  217, 18  L.  T.  N.  S.  587, 
252,  74  Am.  Dec.  207;  Franklin  Ins.  16  W.  R.  808,  9  B.  &  S.  444,  8  Eng. 
Co.  v.  Humphrey,  65  Ind.  549,  32  Am.  Rul.  Cas.  281. 

Rep.  78;  Rains  v.  JVeiler,  101  Kan.  12.  Strong  v.  Grand  Trunk  R.  Co., 
294,  166  Pac.  235,  L.R.A.1917F  571;  15  Mich.  206,  93  Am.  Dec.  184; 
Star  Mills  v.  Bailey,  140  Ky.  194,  130  Knowles  v.  Dow,  22  N.  H.  387,  55  Am. 
S.  W.  1077, 140  A.  S.  R.  370;  Clark  v.  Dec  163  ' 

Gifford,  7  La.  524,  26  Am   Dec   511;       ^  Steele  T-  McTyer   31  a^.  667 
Clark  v.  Baker  11  Mete.  (Mass.)  186,  70  AnL  Dec    516  ^  'not      L 
45  Am.  Dec.  199;  Farnsworth  v.  Chase,   r««ikwe^     qq  tii    qq    ox   \*  t>a« 
19    N.    H.    534,'  51    Am.    Dec.    206     S^S^.*?  5  f9  2°  *?"  ?.ep* 
Knowles  v.  Dow,  22  N.  H.  387,  55  Am.  Sftt^  Tv  Jni°  ™  f^T 
Dec.  163;  Rawson  v.  Holland,  59  N.  Y.  g{  St^'a   a£   p  h '      m        5" 
611,  17  Am.  Rep.  394;  Columbus,  etc.,  *96>  62  L  R.A.  922 ;  Patton  v.  Magrath, 
Coal,  etc.,  Co.  v.  Tucker,  48  Ohio  St.  Du,d;  ^  (S.  C.)  159,  31  Am.  Dec.  552. 
41,  26  N.  E.  630,  29  A.  S.  R.  528,  12       14-  Lanfear  v.  Blossman,  1  La,  Ann. 
L.R.A.  577;  McMasters  v.  Pennsylvania  148,  45  Am.  Dec  76  and  note. 
R.  Co.,  69  Pa.  St.  374,  8  Am.  Rep.  264;       15.  Franklin  Ins.  Co.  v.  Humphrey, 
Hayward  v.  Middleton,  3  McCord  L.  65  Ind.  549,  32  Am.  Rep.  78. 
(S.  C.)  121,  15  Am.  Dec.  615;  Aber-       16.  Runyan  v.  Central  R.  Co.,  64  N. 
deen  Artie  Co.  v.  Sutter,  4  Macq.  H.  L.  J.  L.  67,  44  Atl.  985,  48  L.R.A.  744. 
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being  of  general  obligation,  they  would  depend  for  their  operation 
upon  the  gratuitous  assent  of  every  person  against  whom  they  were 
invoked.17 

4.  Certainty  and  Uniformity. — A  custom  must  be  certain  18,  and 
uniform 19  in  order  that  it  may  be  recognized  as  valid  and  enforceable 
in  a  court  of  law.  It  must  be  so  uniform  in  its  operation  that  the 
parties  must  be  presumed  to  have  known  it  and  acted  in  reference  to 
it.20  Lack  of  definiteness  is  fatal  to  the  existence  of  a  custom,1  and  a 
loose  usage  for  an  indefinite  period,  limited  to  a  few  persons  in  one 

17.  Desha  v.  Holland,  12  Ala.  613,  Cox  v.  O'Riley,  4  Ind.  368,  58  Am. 
46  Am.  Dec.  261.  Dec.  633 ;  Kendall  v.  Russell,  5  Dana 

18.  United  States  v.  Buchanan,  8  (Ky.)  501,  30  Am.  Dec.  696;  Shaw 
How.  83, 12  U.  S.  (L.  ed.)  997;  Cleve-  v.  Ingram-Day  Lumber  Co.,  152  Ky. 
land,  etc,  R.  Co.  v.  Jenkins,  174  111.  329,  153  S.  W.  431,  L.R.A.1915D  145; 
398,  51  N.  E.  811,  66  A.  S.  R.  296,  62  Baltimore  Second  Nat.  Bank  v.  West- 
L.R.A.  922 ;  Kendall  v.  Russell,  5  Dana  em  Nat.  Bank,  51  Md.  128,  34  Am. 
(Ky.)  501,  30  Am.  Dec.  696;  Leach  v.  Rep.  300;  Baltimore  Base  Ball  Club, 
Perkins,  17  Me.  462,  35  Am.  Dec.  268 ;  etc.,  Co.  v.  Pickett,  78  Md.  375,  28 
Citizens'  Bank  v.  Grafflin,  31  Md.  507,  Atl.  279,  44  A.  S.  R.  304,  22  L.R.A. 
1  Am.  Rep.  66;  Baltimore  Base  Ball  690;  Strong  v.  Grand  Trunk  R.  Co., 
Club,  etc.,  Co.  v.  Pickett,  78  Md.  375,  15  Mich.  206,  93  Am.  Qec.  184;  Taylor 

28  Atl.'  279,  44  A.  S.  R.  304,  22  L.R.A.  v.  Grand  Lodge,  etc.,  101  Minn.  72, 
090 ;  Southwestern  Freight,  etc.,  Co.  v.  Ill  N.  W.  919,  118  A.  S.  R.  606,  11 
Stanard,  44  Mo.  71, 100  Am.  Dec.  255 ;  Ann.  Cas.  260,  11  L.R.A.(N.S.)  92; 
Runyan  v.  Central  R.  Co.,  64  N.  J.  L.  Faxnsworth  v.  Chase,  19  N.  H.  534,  51 
67,  44  Atl.  985,  48  L.R.A.  744;  Colum-  Am.  Dec.  206;  Rawson  v.  Holland,  59 
bus,  etc.,  Coal,  etc.,  Co.  v.  Tucker,  48  N.  Y.  611, 17  Am.  Rep.  394;  Hayward 
Ohio  St.  41,  26  N.  E.  630,  29  A.  S.  R.  v.  Middleton,  3  McCord  L.  (S.  C.) 
528, 12  L.R.A.  577;  Patton  v.  Magrath,  121, 15  Am.  Dec.  615;  Grisson  v.  Com- 
Dud.  L.  (S.  C.)  159,  31  Am.  Dec.  552;  mercial  Nat.  Bank,  87  Tenn.  350,  10 
Grisson  v.  Commercial  Nat.  Bank,  87  S.  W.  774,  10  A.  S.  R.  669,  3  LJt.A. 
Tenn.  350,  10  S.  W.  774,  10  A.  S.  R.  273;  Missouri  Pae.  R.  Co.  v*.  Fagan, 
€69,  3  L.R. A.  273 ;  Devonald  v.  Roeser,  72  Tex.  127,  9  S.  W.  749,  13  A.  S,  B, 
[1906]  2  K.  B.  728,  75  L.  J.  K.  B.  77«   2  L.R.A.  75. 

688,  95  L.  T.  N.  S.  ^2,  22  Times  L.       20.  Cleveland,  etc.,  R.  Co.  v.  Jenkins, 

^*V'  £82>  L^u      o     r       o  'tt    174  111.  398,  51  N.  E.  811,  66  A.  S.  R. 

£,MqqqMq  *°;  pltch  lof*?^*'  %  {  2g*>  62  ^UL  922;  Citizens'  Bank  v. 

n  -  3Qn*3w«r  RePwTi5J  87ETpngV?9i  Grakn,  31  Md.  507,  1  Am.  Rep.  66; 
Cas.  305;  Wilson  v.  Willes,  7  East  121,  0*1.*  -p    •  u*       *.        n 

3  Smith  167,  8  Rev.  Rep.  604,  8  Eng.  |ou **!* te™  J™*?'  *c\  CoU  V' 
Rul   Cas   311  Stanard,  44  Mo.   71,  100   Am.   Dec. 

19.  Berbecker  v.  Robertson,  152  U.  ^5  **d  *°*®;  AJaco^8  Y'^hole^  ** 
S.  373, 14  S.  Ct.  590,  38  U.  S.  (L.  ed.)  N.  H.  100,  97  Am.  Dec  586;.Runyan . 
484;  Steele  v.  McTyer,  31  Ala.  667,  ▼■  Central  R.  Co.,  64  N.  J.  L.  67,  44 
70  Am.  Dec.  516 ;  McClure  v.  Cox,  32  Atl.  985,  48  L.R. A.  744 ;  Lemke  v. 
Ala.  617,  70  Am.  Dec.  552;  Short-  Hage,  142  Wis.  178,  125  N.  W.  440, 
sleeves  v.    Capital    Traction    Co.,    28  135  A.  S.  R.  1066. 

App.  Cas.  (D.  C.)  365,  8  L:R.A.(N.S.)  1.  Berbecker  v.  Robertson,  152  U.  S. 
287;  Lyon  v.  Culbertson,  83  111.  33,  373,  14  S.  Ct.  590,  38  U.  S.  (L.  ed.) 
25  Am.  Rep.  349;  Cleveland,  etc.,  R.  484;  Shortsleeves  v.  Capital  Traction 
Co.  v.  Jenkins,  174  113.  398,  51  N.  E.  €0.,  28  App.  Cas.  (D.  C.)  365,  8 
811,  66  A.  S.  R.  296,  62  L.R.A.  922;  L.R.A.(N.S.)    287. 
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particular  locality,  is  not  a  sufficient  showing  of  a  custom  in  a  court 
cf  law.2  Thus,  where  there  was  a  written  contract  for  the  delivery 
of  a  certain  number  of  barrels  of  flour  at  a  given  price,  to  be  delivered 
within  a  given  time  at  the  seller's  option,  and  evidence  was  offered 
by  the  purchaser  of  a  usage  existing  that  a  margin  should  be  put 
up,  the  court  properly  refused  to  allow  this  evidence  to  go  to  the  jury, 
because  it  was  too  indefinite  and  uncertain  to  establish  ■&  usage,  in  the 
absence  of  proof  as  to  how  the  amount  of  the  margin  should  be  deter- 
mined.* Likewise,  an  alleged  custom  by  which  an  intermediate  con- 
signee is  authorized  to  deduct  from  back  freight  earned  any  deficiency 
in  the  cargo,  and  that  the  prior  carrier  shall  not  be  allowed  to  show 
that  there  was  error  in  the  bill  of  lading,  is  not  valid,  because  of  its 
uncertainty,  in  the  absence  of  any  showing  that  the  carrier  is  to  have 
any  remedy  for  the  freight  deducted,  and  if  he  is,  whether  that  remedy 
is  left  to  common  law  rules  or  is  provided  for  by  the  custom  itself.4 
5.  Antiquity. — The  rule  is  settled  in  England  that  a  custom,  in 
the  strict  sense  of  the  term,  in  order  to  be  good,  must  have  existed 
from  the  time  of  legal  memory,  or  the  commencement  of  the  reign 
of  Richard  L,  namely,  the  year  1189,6  and  there  are  numerous  Amer- 
ican decisions  to  the  effect  that  it  is  an  essential  element  of  a  valid 
custom  that  it  shall  have  existed  from  time  immemorial.6  As -a  mat- 
ter of  fact,  however,  it  would  seem  that  there  can  be  iio  such  thing  as 
a  custom,  properly  so  called,  in  this  country,  since  it  must  necessarily 
lack  the  requisite  antiquity,7  and  that  the  test  of  a  valid  usage  or 
custom  in  the  general  acceptation  of  the  term  is  that  it  shall  have 
existed  a  sufficient  length  of  time  to  have  become  generally  known,8 
and  to  warrant  a  jury  in  finding  that  the  contract  in  question  was 
made  in  reference  to  it.*  Long  usage,  in  other  words,  is  sufficient  for 
the  establishment  of  a  custom.10    On  the  other  hand,  the  fact  that  a 

2.  Illinois  Cent.  R.  Co.  v.  Smyser,  Pa.  St  429,  5  Am.  Rep.  385;  Penn- 
38  111.  354,  87  Am.  Dec.  301.  sylvania  Coal  Co.  v.  Sanderson,  9  Pa. 

3.  Oelricks  v.  Ford,  23  How.  49,  16  St.  302,  39  Am.  Reo.  785;  Harris  v. 
U.  S.   (L.  ed.)  534.  Carson,  7  Leigh    (Va.)    632,  30  Am. 

4.  Strong  v.  Grand  Trunk  R.  Co.,  Dec.  510. 

15  Mich.  206,  93  Am.  Dec.  184.  7.  Albright  v.  Cortright,  64  N.  J.  L. 

5.  Mounsey  v.  Ismay,  34  L.  J.  Exch.  330,  45  Atl.  634,  81  A.  S.  R.  504,  48 
52,  3  H.  &  C.  486,  11  Jur.  N.  S.  141,  L.R.A.  616;  Harris  v.  Carson,  7  Leigh 
8  Eng.  Rul.  Cas.  275:  Bryant  v.  Foot,  (Va.)  632,  30  Am.  Dec.  570. 

L.  R.  a  Q.  B.  497,  36  L.  J.  Q.  B.  65,  Note:  8  Eng.  Rul.  Cas.  304. 

37  L.  J.  Q.  B.  217,  18  L.  T.  N.  S.  587,  8.  See  infra,  par.  6,  8. 

16  W.  R.  808,  9  B.  &  S.  444,  8  Eng.  9.  Strother  v.  Lucas,  12  Pet.  410,  9 
Rul.  Cas.  281  and  note.  U.  S.   (L.  ed.)  1137. 

6.  Strother  v.  Lucas,  12  Pet.  410,  9  Note:  8  Eng.  Rul.  Cas.  304. 
U.  S.  (L.  ed.)  1137;  United  States  v.  And  see  infra,  par.  6. 
Buchanan,  8  How.  83.  12  U.  S.    (L.  10.  Cleveland,  etc.,  R.  Co.  v.  Jenk- 
ed.)  997;  Albright  v.  Cortright,  64  N.  ins,  174  111.  398,  51  N.  E.  811,  66  A. 
J.  L.  330,  45  Atl.  634,  81  A.'S.  R.  504,  S.    R.    296,   62    L.R.A.    922;    Cox   v. 
48  L.R.A.  616;  Jones  v.  Wagner,  66  O'Riley,  4  Ind.  368,  58  Am.  Dec  633; 
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usage  has  been  recently  established,11  or  that  but  few  instances  of  its 
recognition  can  be  adduced,  has  been  held  sufficient  to  cause  it  to  be 
denied  the  status  of  a  valid  and  enforceable  custom.12  One  notable 
exception  to  the  rule  that  a  custom  must  be  ancient  in  character  has 
been  repeatedly  recognized,  namely,  in  the  case  of  trade  usages.18 
In  such  cases,  evidence  of  the  known  and  usual  course  of  a  particular 
trade  or  business  is  competent,  with  a  view  of  raising  a  presumption 
that  the  transaction  in  question  was  in  accordance  with  the  ordinary 
and  usual  course  of  the  business  to  which  it  related.14  All  that  is 
required  in  order  that  a  custom  or  usage  of  trade  shall  control  the 
rights  of  parties  to  a  contract  affected  thereby  is  that  such  custom  or 
usage  shall  be  sufficiently  ancient  to  be  generally  known,15  in  the 
absence  of  an  express  stipulation  in  the  agreement  inconsistent  with 
the  said  custom.16  Thus,  a  custom  of  a  business  house  to  take  at  least 
ten  days  to  investigate  the  credit  of  a  new  customer  is  binding  on 
proof  that  it  had  become  so  general,  long  established  and  notorious 
that  such  customers  must  be  presumed  to  have  knowledge  of  it.17 
Likewise,  a  special  contract  of  a  common  carrier,  limiting  his  liabil- 
ity, may  be  implied  from  proof  of  usage  of  five  years'  duration.18 

6.  Generality. — The  courts  have  repeatedly  declared  that  a  usage 
or  custom,  in  order  to  be  binding,  must  be  general,19  or  at  least  so 

Carlisle  v.  Wallace,  12  Ind.  252,  74  271 ;  Merriam  v.  Hartford,  etc.,  R.  Co., 
Am.  Dec.  207  and  note;  Warren  v.  20  Conn.  354,  52  Am.  Dec.  344;  Ken- 
Board  of  Registration,  72  Mich.  398,  dall  v.  Russell,  5  Dana  (Ky.)  501,  30 
40  N.  W.  553,  2  L.R.A.  203;  Knowles  Am.  Dec.  696;  Leach  v.  Perkins,  17  Me. 
v.  Dow,  22  N.  H.  387,  55  Am.  Dec.  462,  35  Am.  Dec.  268;  Thompson  v. 
163;  Hayward  v.  Middleton,  3  Mo-  Hamilton,  12  Pick.  (Mass.)  425,  23 
Cord  L.  (S.  C.)  121,  15  Am.  Dec.  Am.  Dec.  619. 
•  G15.  16.  Clark     v.     Baker,     11     Mete. 

Note:  42  L.R.A.  321.  (Mass.)    186,  45   Am.   Dec.   199   and 

11.  Clark  v.  Gifford,  7  La.  524,  26  note;  Cooper  v.  Kane.  19  Wend.  (N. 
Am.  Deo.  511;  Rawson  v.  Holland,  59  Y.)  386,  32  Am.  Dec.  512. 

N.  Y.  611, 17  Am.  Rep.  394.  17.  Bowser  v.  Fountain,  128  Minn. 

12.  Adams  v.  Otterback,  15  How.  198,  150  N.  W.'  795,  L.R.A.1910B 
539,  14  U.  S.   (L.  ed.)   805;  Burr  v.  1036. 

Sickles,  17  Ark.  428,  65  Am.  Dec.  437  18.  Cooper  v.  Berry,  21  Ga.  526,  68 

and  note;  Star  Mills  v.  Bailey,  140  Ky.  Am.  Dec.  468;  Beaufort  v.  Swansea, 

194, 130  S.  W.  1077, 140  A.  S.  R.  370.  3  Exch.  413,  23  Eng.  Rul.  Cas.  697. 

13.  Albright  v.  Cortright,  64  N.  J.  19.  Berbecker  v.  Robertson,  152  U. 
K  330.  45  Atl.  634,  81  A.  S.  R.  504,  S.  373,  14  S.  Ct.  590.  38  U.  S.  (L.  ed.) 
48  L.R.A.  616;  Smith  v.  Wright,  1  484;  Campfield  v.  Saner,  189  Fed.  576, 
Caines  (N.  Y.)  43,  2  Am.  Dec.  162  111  C.  C.  A.  14,  38  L.R.A.(N.S.)  837; 
and  note.  Weyand  v.  Atchison,  etc.,  R.  Co.,  75 

14.  Morningstar  v.  Cunningham,  110  la.  573,  39  N.  W.  899,  9  A.  S.  R.  504, 
Ind.  328,  11  N.  E.  593,  59  Am.  Rep.  1  L.R.A.  650;  Covington  v.  Kanawha 
211.  Coal,  etc.,  Co.,  121  Kv.  681,  189  S. 

15.  MobDe,  etc.,  R.  Co.  v.  Bay  SliOTe  W.  1126,  123  A.  S.  R.  219,  12  Ann. 

Lumber  Co.,  165  Ala.  610,  51  So.  036,  Cas.  311,  3  L.R.A.fN.S.)  248;  Unite  I 

138   A.   S.   R.   84;   Bulkley   v.   Derby  States  Bank  v.  Fleckner,  8  Mart.  O.  S. 

Pishing  Co.,  2  Conn.  252,  7  Am.  Dec.  (La.)  309,  13  Am.  Dee.  287;  Clark  v. 
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general  and  universal  in  character  that  knowledge  of  it  may  well  be 
presumed,20  and,  in  the  case  of  contracts,  that  the  custom  or  usage 
must  be  of  such  general  practice  that  the  inference  is  fair  that  both 
of  the  parties  had  knowledge  of  it  and  contracted  with  reference  there- 
to.1 Persons  engaged  in  any  business  are  bound  to  inform  them- 
selves of  the  general  and  well  established  usages  of  the  trade,2  and 
where  a  custom  or  usage  is  proved  to  exist  in  relation  to  a  particular 
trade  or  pursuit,  if  it  be  general,  all  persons  engaged  therein  are 
presumed  to  contract  with  reference  to  it.*#  As  to  the  territory  to 
which  a  custom  must  extend,  the  law  is  not  clear.  Some  authori- 
ties have  intimated  that  it  must  be  coextensive  with  the  state,  in 
order  to  be  general.4  Customs  are  either  general,  or  particular  or 
local.6  If  the  custom  be  local  in  character,  it  is  binding  on  the 
parties  only  in  the  event  that  it  is  known  6  and  assented  to  by 

Gifford,  7  La.  524,  26  Am.  Dec.  511;  1.  Lyon  v.  Culbertson,  83  HI.  33,  25 
Leach  v.  Perkins,  17  Me.  462,  35  Am.  Am.  Rep.  349;  Weyand  v.  Atchison, 
Dec.  268 ;  Mixer  v.  Coburn,  11  Mete,  etc.,  R,  Co.,  75  la.  573,  39  N.  W.  899, 
(Mass.)  559,  45  Am.  Dec.  230;  Luce  9  A.  S.  R.  504,  1  L.R.A.  650;  Daniels 
v.  Dorchester  Mut.  F.  Ins.  Co.,  105  v.  Hudson  River  F.  Ins.  Co.,  12  Cush. 
Mass.  297,  7  Am.  Rep.  522;  Allen  v.  (Mass.)  416,  59  Am.  Dec.  192;  Bowser 
Merchants'  Bank,  22  Wend.  (N.  Y.)  v.  Fountain,  128  Minn.  198,  150  N.  W. 
215,  34  Am.  Dec  289;  Rawson  v.  Hoi-  795,  L.R.A.1916B  1036;  Natchez  Ins. 
land,  59  N.  Y.  611,  17  Am.  Rep.  394;  Co.  v.  Stanton,  2  Smedes  &  M.  (Miss.) 
Wetherill  v.  Neilaon,  20  Pa,  St  448,  340,  41  Am.  Dec.  592;  Patton  v.  Mav- 
59  Am.  Dec  741;  Adams  v.  Pittsburgh  grath,  Dud.  L.  (S.  C.)  159,  31  Am. 
Ins.  Co.,  95  Pa.  St.  348,  40  Am.  Rep.  Dec  552;  Sweeney  v.  Thomason,  9  Lea 
662;  Barksdale  v.  Brown,  1  Nott  &  (Tenn.)  359,  42  Am.  Rep.  676;  Bent- 
McC.  (S.  C.)  517,  9  Am.  Dec.  720;  ley  v.  Doggett,  51  Wis.  224,  8  N.  W. 
Grissom  v.  Commercial  Nat.  Bank,  87  155,  37  Am.  Rep.  827 ;  Lemke  v.  Hage, 
Tenn.  350,  10  S.  W.  774,  10  A.  S.  R.  142  Wis.  178,  125  N.  W.  440,  135  A. 
669,  3  L.R.A.  273.  S.  R.  1066  and  note. 

20.  Farley  Nat.  Bank  v.  Pollock,  145  2.  Goodenow  v.  Tyler,  7  Mass.  36, 
Ala.  321,  39  So.  612,  117  A.  S.  R.  44,  5  Am.  Dec  22  and  note;  Norris  v.  In- 
8  Ann.  Cas.  370,  2  L.R.A.(N.S.)  194;  surance  Co.  of  North  America,. 3  Yeates 
Byrd  v.  Beall,  150  Ala.  122,  43  So.  (Pa.)  84,  2  Am.  Dec.  360. 
749,  124  A.  S.  R.  60;  Cleveland,  etc,  3.  Sampson  v.  Gazzam,  6  Port. 
R."  Co.  v.  Jenkins,  174  HI.  398,  51  N.  (Ala.)  123,  30  Am.  Dec  578. 
£.  811,  66  A.  S.  R.  296,  62  L.R.A.  922;  4.  Franklin  Ins.  Co.  v.  Humphrey, 
Bulkley  v.  Derby  Fishing  Co.,  2  Conn.  65  Ind.  549,  32  Am.  Rep.  78.  See  also 
252,  7  Am.  Dec.  271;  Baltimore  Base  Craig  v.  Dale,  1  Watts  &  S.  (Pa.)  509, 
Ball  Club,  etc,  Co.  v.  Pickett,  78  Md.  37  Am.  Dec  477,  for  intimations  to  the 
375,  28  Atl.  279,  44  A.  S.  R.  304,  22  same  effect. 
L.R.A.  690;  Strong  v.  Grand  Trunk  5.  See  supra,  par.  2. 
R.  Co.,  15  Mich.  206,  93  Am.  Dec  184;  6.  Renner  v.  Columbia  Bank,  9 
Fuhr  v.  Dean,  26  Mo.  116,  69  Am.  Wheat.  581,  6  U.  S.  (L.  ed.)  166; 
Dec  484;  Southwestern  Freight,  etc.,  Chateaugay  Ore,  etc,  Co.  v.  Blake, 
Co.  v.  Stanard,  44  Mo.  71,  100  Am.  144  U.  S.  476,  12  S.  Ct.  731,  36  U.  S. 
Dec  255  and  note;  Runyan  v.  Central  (L.  ed.)  510;  Harris  v.  Fall,  177  Fed. 
R.  Co.,  64  N.  J.  L.  67,  44  Atl.  985,  48  79,  100  C.  C.  A.  497,  27  L.R.A.(N.S.) 
L.R.A.  744;  Columbus  etc,  Coal,  etc,  1174;  Campfield  v.  Sauer,  189  Fed. 
Co.  v.  Tucker,  48  Ohio  St.  41,  26  N.  E.  576,  111  C.  C.  A.  14,  38  L.R.A.(N.S.) 
630,  29  A.  S.  R.  528,  12  L.R.A.  577.   837;  Calhoun  v.  Ainsworth,  118  Ark. 
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them.7  Furthermore,  they  axe  to  be  given  sanction  only  in  the 
locality  wherein  they  exist.  Thus,  a  local  usage  in  one  city  not  to 
reinsure  the  whole  amount  of  the  original  insurance  cannot  affect  a 
contract  made  elsewhere.8  So  also,  while  a  general  established  custom 
of  miners  enters  into  and  forms  part  of  a  lease  of  mining  lands,  in 
the  absence  of  any  express  stipulation  to  the  contrary,  a  private  custom 
forms  part  of  the  contract  only  when  known  to  both  parties.9 

7.  Reasonableness. — It  is  well  settled  that  a  custom  or  usage,  to  be 
operative,  must  be  reasonable,  and  that  an  absurd  and  unreasonable 
custom  is  not  binding.10    But  the  fact  that  at  first  blush  a  custom 

316,  176  S.  W.  316,  L.R.A.1915E  395;  Allen  (Mass.)  494,  79  Am.  Dec.  756; 
Miller  v.  Moore,  83  Ga.  684,  10  S.  E.  Dickinson  v.  Gay,  7  Allen  (Mass.) 
360,  20  A.  S.  R.  329,  6  L.R.A.  374;  29,  83  Am.  Dec.  656  and  note;  Reed  v. 
Horan  v.  Strachan,  86  Ga.  408,  12  Richardson,  98  Mass.  216,  93  Am.  Dec. 
S.  E.  678,  22  A.  S.  R.  471  and  note;  155;  Whitney  v.  Esson,  99  Mass.  308, 
Beatty  ▼.  Gregory,  17  la.  109,  85  Am.  96  Am.  Dec.  762.  See  also  Williams 
Dec.  546.  v.  Powell,  101  Mass.  467,  3  Am.  Rep. 

7.  Geyser-Marion  Gold-Min.  Co.  v.  396;  Strong  v.  Grand  Trunk  R.  Co., 
Stark,  106  Fed.  558,  45  C.  C.  A.  467,  15  Mich.  2G6,  93  Am.  Dec.  184;  Scott 
53  L.R.A.  684.  v.  Maier,  56  Mich.  554,  23  N.  W.  218, 

8.  Insurance  Co.  of  North  America  56  Am.  Rep.  402;  Merchants'  Ins.  Co. 
v.  Hiberoia  Ins.  Co.,  140  U.  S.  565,  v.  Prince,  50  Minn.  53,  52  N.  W.  131, 

11  S.  Ct.  909,  35  U.  S.  (L.  ed.)  517.   36  A.  S.  R.  626;  Minneapolis  Sash, 

9.  Beatty  v.  Gregory,  17  la.  109,  85  etc.,  Co.  v.  Metropolitan  Bank,  76 
Am.  Dec.  546.  Minn.  136,  78  N.  W.  980,  77  A.  S.  R. 

10.  United  States  v.  Buchanan,  8  609;  The  Keystone  v.  Moies,  28  Mo. 
How.  83, 12  U.  S.  (L.  ed.)  997;  Tilley  243,  75  Am.  Dec.  123;  Knowles  v. 
v.  Cook  County,  103  U.  S.  155,  26  U.  Dow,  22  N.  H.  387,  55  Am.  Dec.  163 
S.    (L.  ed.)    374;   Desha  v.  Holland,  and  note;  Jacobs  v.  Shorey,  48  N.  H. 

12  Ala.  513,  46  Am.  Dee.  261;  East  100,  97  Am.  Dec  586  and  note;  Walls 
Tennessee,  etc.,  R.  Co.  v.  Johnston,  75  v.  Bailey,  49  N.  Y.  464,  10  Am.  Rep. 
Ala.  596,  51  Am.  Rep.  489;  Farley  407;  Fuller  v.  Robinson,  86  N.  Y.  306, 
Nat.  Bank  v.  Pollock,  145  Ala.  321,  40  Am.  Rep.  540;  Ellis  v.  Ohio  L.  Ins., 
39  So.  612,  117  A.  S.  R.  44,  8  Ann.  etc.,  Co.,  4  Ohio  St.  628,  64  Am.  Dec. 
Cas.  370,  2  L.R.A.(N.S.)  194;  Byrd  610;  Columbus,  etc.,  Coal,  etc.,  Co.  v. 
▼.  BeaU,  150  Ala.  122,  43  So.  749,  124  Tucker,  48  Ohio  St.  41,  26  N.  E.  630, 
A.  S.  R.  60;  People  v.  Gold  Run  Ditch,  29  A.  S.  R.  528, 12  L.R.A.  577;  Jordan 
etc.,  Co.,  66  Gal.  138,  4  Pac.  1152,  56  v.  Meredith,  3  Yates  (Pa.)  318,  2  Am. 
Am.  Rep.  80;  Becker  v.  Hall,  116  la.  Dec.  373;  McMasters  v.  Pennsylvania 
589,  88  N.  W.  324,  56  L.R.A.  573;  R.  Co.,  69  Pa.  St.  374,  8  Am.  Rep. 
Rains  ▼.  Weiler,  101  Kan.  294,  166  264;  Horner  v.  Watson,  79  Pa.  St. 
Pac.  235;  L.R.A.1917F  571;  Kendall  242,  21  Am.  Rep.  55;  Coleman  v. 
v.  Russell,  5  Dana  (Ky.)  501,  30  Am.  Chadwick,  80  Pa.  St.  81,  21  Am.  Rep. 
Dec.  696  and  note;  Shaw  v.  Ingram-  93;  Pennsylvania  Coal  Co.  v.  Sander- 
Day  Lumber  Co.,  152  Ky.  329,  153  S.  son,  94  Pa.  St.  302,  39  Am.  Rep.  785 ; 
W.  431,  L.R.A.1915D  145;  Kohn  v.  Adams  v.  Pittsburgh  Ins.  Co.,  95  Pa. 
Packard,  3  La.  224,  23  Am.  Dec.  453;  St.  348,  40  Am.  Rep.  662;  Butte  First 
Randall  v.  Smith,  63  Me.  105,  18  Am.  Nat.  Bank  v.  Fiske,  133  Pa.  St.  241, 
Rep.  200  and  note;  Baltimore  Second  19  Atl.  554,  19  A.  S.  R  635,  7  L.R.A. 
Nat.  Bank  v.  Western  Nat.  Bank,  51  209;  Conestoga  Cigar  Co.  ▼.  Finke, 
Md.  128,  34  Am.  Rep.  300 ;  Clark  v.  144  Pa.  St.  159,  22  Atl.  868,  13  L.R.A. 
Baker,  11  Mete.  (Mass.)  186,  45  Am.  438;  Dempsey  v.  Dobson,  184  Pa.  St. 
Dec  199;  Farnsworth  v.  Hemmer,  1  588,  39  Atl.  493,  63  A.  S.  R.  809  and 
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may  appear  to  be  unreasonable  and  such  as  ought  not  to  prevail  is 
by  no  means  conclusive  that  the  usage  is  not  a  good  one  in  law.  In 
suchcases,  recourse  may  be  had  to  artificial  and  legal  reason,  and  thus 
considered,  such  usage  may  be  shown  to  be  beneficial  to  the  parties  in 
interest  and  dictated  by  the  soundest  policy  of  expediency.11  A  cus- 
tom is  not  unreasonable  merely  because  it  is  contrary  to  a  particular 
maxim  of  the  common  law,  or  is  prejudicial  to  the  interests  of  a  pri- 
vate person,  if  it  be  for  the  benefit  of  the  commonwealth.  If  a  cus- 
tom is  alleged  to  be  void  because  inconvenient  in  a  high  degree  in  its 
enjoyment,  the  court  must  look  to  the  probabilities  of  the  case,  and 
be  satisfied  that  the  inconvenience  is  real,  general  and  extensive  be- 
fore declaring  it  to  be  bad.12  The  fact  that  a  custom  is  general  is 
strong  evidence  of  its  reasonableness,15  as  it  is  not  likely  in  modern 
times  that  anything  else  would  be  suffered  to  grow  into  a  custom.14 
But  the  generality  of  a  custom  which  is  unreasonable  and  productive 
of  injury  cannot  in  any  degree  excuse  an  act  done  in  conformity  to 
it.15  The  question  is  not  as  to  the  reasonableness  of  the  custom  from 
the  standpoint  of  one  of  the  parties,  but  rather  as  to  whether  it  is  just 
and  reasonable  in  its  general  operation.  The  custom  must  appear  to 
be  for  the  benefit  of  trade  generally,  and  not  for  the  convenience  and 
benefit  of  a  particular  class  of  individuals.16  Usages  are  presumed  to 
be  reasonable,  and  the  person  attacking  them  has  the  burden  of  show- 
ing their  unreasonableness.17 

Requirement  that  Usage  or  Custom  Be  Known 

8.  In  General. — It  is  an  essential  element  of  every  valid  custom 
that  it  be  known,  notorious,  or  generally  known.18    In  other  words, 

note,  40  L.R.A.  550;  Patton  v.  Ma-  R.  461,  3  British  Rul.  Cas.  460,  2  Ann 

grath,  Dud.  L.    (S.  C.)   139,  31  Am.  Cas.  713. 

Dec.    552;    Pennsylvania    R.    Co.    v.  Notes:    45   L.R.A.    48;    68   L.R.A 

Naive,  112  Tenn.  239,  79  S.  W.  124,  6-1  693;   52  L.R.A.(N.S.)   637. 

L.R.A.  443;  Missouri  Pac.  R.  Co.  v.  11.  Middleton  v.  Heyvard,  2  Nott 

.    Fagan,  72  Tex.  127,  9  S.  W.  749,  13  &  McC.  (S.  C.)  9, 10  Am.  Dec.  554. 

A.  S.  R.  776,  2  L.R.A.  75;  Pleasants  Note:  18  Am.  Rep.  207. 

v.  Pendleton,  6  Rand.   (Va.)   473,  18  12.  Knowles  v.  Dow,  22  N.  H.  387, 

Am.  Dec.  726;  Bryant  v.  Foot,  L.  R.  3  55  Am.  Dec.  163. 

Q.  B.  497,  36  L.  J.  Q.  B.  65,  37  L.  J.  Q.  13.  Cox  v.  Charleston,  etc.,  Ins.  Co., 

B.  217.  13  L.  T.  N.  S.  587,  16  W.  R.  3  Rich.  L.  (S.  C.)  331,  45  Am.  Dec 
808,  9  B.  &  S.  444,  8  Eng.  Rul.  Cas.  771. 

281;  Fitch  v.  Rawling,  2  H.  Bl.  393,  3  14.  McMasters   v.    Pennsylvania    R. 

Rev.  Rep.  425,  8  Eng.  RuL  Cas.  305;  Co.,  69  Pa.  St.  374,  8  Am.*  Rep.  264. 

Tyson  v.  Smith.  9  Ad.  &  El.  406,  36  E.  15.  Hill  v.  Portland,  etc.,  R.  Co.,  55 

C.L.  163.  8  Eng.  Rul.  Cas.  316;  Devon-  Me.  438,  92  Am.  Dec.  601. 

aid  v.  Rosser,  [1906]  2  K.  B.  728,  75  L.  16.  Hay  ward   v.  Middleton,  3  Mc- 

J.  K.  B.  688,  95  L.  T.  N.  S.  232,  22  Cord  L.    (S.   C.)    121,  15  Am.  Dec. 

Times  L.  Rep.  682,  2  British  Rul.  Cas.  615. 

780,  6  Ann.  Cas.  230:  Gibbon  v.  Pease,  17.  Kershaw  v.  Ladd,  34  Ore.  375, 

[1905]  1  K.  B.  810,  74  L.  J.  K  B.  502,  56  Pac.  402,  44  L.R.A.  236. 

69  J.  P.  209,  53  W.  R.  417,  92  L.  T.'N.  18.  United    States   v.    Buchanan,    8 

S.  433,  21  Times  L.  Rep.  365,  3  L.  O.  How.  83,  12  U.  S.  (L.  ed.)  997:  Cul- 
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a  custom  or  usage  to  be  available  against  a  person  must  be  so  notorious 
as  to  affect  him  with  knowledge  of  it  and  raise  the  presumption  that 
he  dealt  with  reference  to  it,  or  he  must  be  shown  to  have  had  actual 
knowledge  of  it.19 

9.  General  Customs. — In  the  case  of  a  general  custom,  it  is  suffi- 
cient to  show  that  the  custom  is  so  general  as  to  justify  the  presump- 
tion that  the  person  had  knowledge  of  the  same.80    A  usage  or  custom 

bertson  v.  Steamer  Southern  Belle,  v.  Fagan,  72  Tex.  127,  9  S.  W.  749, 
18  How.  584,  15  U.  S.  (L.  ed.)  493;  13  A.  S.  R.  776,  2  L.R.A.  75;  Farmers', 
Bliven  v.  New  England  Screw  Co.,  23  etc.,  Bank  v.  Champlain  Transp.  Co., 
How.  420,  16  U.  S.  (L.  ed.)  510;  16  Vt.  52,  42  Am.  Dec.  491;  Devonald 
Irwin  v.  Williar,  110  U.  S.  499,  4  S.  v.  Rosser,  [1906]  2  K.  B.  728,  75  L.  J. 
Ct.  160,  28  U.  S.  (L..ed.)  225;  Allen  K  B.  688,  95  L.  T.  N.  S.  232,  22  Times 
v.  St.  Louis  Nat.  Bank,  120  U.  S.  20,  L.  Rep.  682,  2  British  Rul.  Cas.  780,  6 
7  S.  Ct  460,  30  U.  S.  (L.  ed.)   573;   Ann.  Cas.  230.  • 

Harris  vj  Fall,  177  Fed.  79,  100  C.  C.  Notes:  13  L.R.A.  438;  10  Ann.  Cas. 
A.  497,  27  L.R.A.(N.S.)    1174;  Ger-  1076. 

man-American  Ins.  Co.  v.  Commercial  19.  Byrd  v.  Beall,  150  Ala.  122,  43 
F.  Ins.  Co.,  95  Alar.  469, 11  So.  117, 16  So.  749,  124  A.  S.  R.  60 ;  Blake  v. 
L.R.A.  291;  Shortsleeves  v.  Capital  Stump,  73  Md.  160,  20  Atl.  788,  10 
Traction  Co.,  28  App.  Cas.    (D.  C.)    L.R.A.  103. 

365,  8  L.R.A.(N.S.)  287;  Cox  v.  20.  Adams  v.  Otterback,  15  How. 
O'Riley,  4  Ind.  368,  58  Am.  Dec.  633;  539, 14  U.  S.  (L.  ed.)  805;  Chateau  gay 
Morningstar  v.  Cunningham,  110  Ind.  Ore,  etc.,  Co.  v.  Blake,  144  U.  S.  47(3, 
328,  11  N.  E.  593,  59  Am.  Rep.  211;  12  S.  Ct.  731,  36  U.  S.  (L.  ed.)  510; 
Wilde  v.  Merchants'  Despatch  Transp.  Shipman  v.  Straitsville  Cent.  Min.  Co., 
Co.,  47  la.  247,  29  Am.  Rep.  479 ;  158  U.  S.  356,  15  S.  Ct.  886,  39  U.  S. 
Shaw  v.  Ingram-Day  Lumber  Co.,  (L.  ed.)  1015;  Campfield  v.  Sauer, 
152  Ky.-329.  153  S.  W.  431,  L.R.A.  189  Fed.  576,  111  C.  C.  A.  14,  38 
1915D  145;  Pitre  v.  Offut,  21  La.  Ann.  L.R.A.(N.S.)  837;  Steele  v.  McTyer,  ' 
679,  99  Am.  Dec.  749 ;  Leach  v.  Per-  31  Ala.  667,  70  Am.  Dec.  516  and  note ; 
kins,  17  Me.  462,  35  Am.  Dec.  268;  East  Tennessee,  etc.,  R.  Co.  v.  John- 
Columbia  Bank  v.  Magruder,  6  Har.  ston,  75  Ala.  596,  51  Am.  Rep.  489; 
&  J.  (Md.)  172,  14  Am.  Dec.  271;  Farley  Nat.  Bank  v.  Pollock,  145  Ala. 
Baltimore  Second  Nat.  Bank  v.  West-  321,  39  So.  612,  117  A.  S.  R.  44,  8 
era  Nat.  Bank,  51  Md.  128,  34  Am.  Ann.  Cas.  370,  2  L.R.A.(N.S.)  194; 
Rep.  300;  Blake  v.  Stump,  73  Md.  160,  Turner  v.  Huff,  46  Ark.  222,  55  Am. 
20  Atl.  788,  10  L.R.A.  103;  Thompson  Rep.-580;  Griffith  v.  Cave,  22  Cal.  534, 
v.  Hamilton,  12  Pick.  (Mass.)  425,  23  83  Am.  Dec.  82;  Horan  v.  Strachan,  86 
Am.  Dec.  619  and  note;  Caswell  v.  Ga.  408,  12  S.  E.  678,  22  A.  S.  R.  471; 
Boston,  etc.,  R.  Corp.,  98  Mass.  194,  Deshler  v.  Beers,  3£  111.  368,  83  Am. 
93  Am.  Dec.  151 ;  Scott  v.  Maier,  56  Dec.  274 ;  Beatty  v.  •  Gregory,  17  la. 
Mich.  554,  23  N.  W.  218,  56  Am.  Rep.  109,  85  Am.  Dec.  546;  Woods  v.  Mil- 
402;  Farnsworth  v.  Chase,  19  N.  H.  ler,  55  la.  108,  7  N.  W.  484,  39  Am. 
534,  51  Am.  Dec.  206;  Smith  v.  Wright,  Rep.  170;  Citizens'  Bank  v.  Gralflin,  31 
1  Caines  (N.  Y.)  43,  2  Am.  Dec.  162;  Md.  507,  1  Am.  Rep.  6G;  Baltimore 
Walls  v.  Bailey,  49  N.  Y.  464,  10  Am.  Base  Ball  Club,  etc.,  Co.  v.  Pickett,  78 
Rep.  407;  Rawson  v.  Holland,  59  N.  Y.  Md.  375,  28  Atl.  279,  44  A.  S.  R.  304, 
611,  17  Am.  Rep.  394;  Lembeck  v.  22  L.R.A.  690;  Daniels  v.  Hudson 
Nye.  47  Ohio  St.  336,  24  N.  E.  686,  21  River  F.  Ins.  Co.,  12  Cush.  (Mass.) 
A.  5.  R.  828,  8  L.R.A.  578;  Hayward  416,  59  Am.  Dec.  192;  Bowser  v.  Foun- 
v.  Middleton,  3  McCord  L.  (S.  C.)  121,  tain,  128  Minn.  198,  150  N.  W.  795, 
15  Am.  Dec.  615;  Missouri  Pac.  R.  Co.  L.R.A.1916B  1036;  Natchez  Ins.  Co.  v. 
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may  be  so  uniform,  long  established,  generally  acquiesced  in  and  so 
well  known  as  to  induce  the  belief  that  parties  contracted  with  refer- 
ence to  it  if  nothing  was  said  to  the  contrary,1  and  when  a  general 
custom  is  so  well  settled  and  notorious  as  to  raise  the  presumption 
that  it  was  known  to  a  buyer  and  seller,  it  cannot  be  rebutted  by  the 
seller's  testimony  that  he  was  ignorant  of  its  existence.2 

10.  Trade  Usages  or  Customs. — Where  there  is  a  well  known  usage 
which  obtains  in  a  trade  or  business,  it  must  be  presumed  that  all  who 
are  engaged  in  that  trade  or  business,  where  it  prevails,  contract  with 
a  view  to  such  usage,  unless  they  exclude  the  presumption  by  their 
contract.8  A  person  dealing  in  a  particular  market  will  be  taken  to 
have  dealt  according  to  the  custom  or  usage  of  the  market,  whether 
he  in  fact  knows  of  the  custom  or  not.4  So,  underwriters  are  pre- 
sumed to  know  the  usages  of  foreign  ports  to  which  insured  vessels 
are  destined  anjl  also  the  usages  of  trade.  Men  who  engage  in  this 
business  are  seldom  ignorant  of  the  risks  they  incur  and  it  is  their 
interest  to  make  themselves  acquainted  with  the  usages  of  the  different 
ports  of  their  own  country  and  also  those  of  foreign  pountries.    This 

Stanton,  2  Smedes  &  M.  (Miss.)  340,  51 N.  E.  811, 66  A.  S.  R.  296,  62  L.R.A. 

41  Am.  Dec.  592;  Phillips  v.  Scott,  43  922. 

Mo.  86,  97  Am.  Dec.  369;  Southestern      2.  Austrian  v.  Springer,  94  Mich. 

Freight,  etc*  Co.  v.  Stanard,  44  Mo.  343,  54  N.  W.  50,  34  A.  S.  R.  350. 
71,    100    Am.    Dec    255;    Jacob    v.       3.  Hazard  v.  New  England  Marine 

Shorey,  48  N.  H.  100,  97  Am.  Dec.  Ins.  Co.,  8  Pet.  557,  8  U.  S.  (L.  ed.) 

586;  Runyan  v.  Central  R.  Co.,  64  N.  1043;  Raymond  v.  Tyson;  17  How.  53, 

J.  L.  67,  44  Atl.  985,  48  L.R.A.  744;  15  U.  S.   (L.  ed.)   47;   Campfield  v. 

Cooper  v.  Kane,  19  Wend.   (N.  Y.)  Sauer,  189  Fed.  576,  111  C.  <f.  A.  14, 

386,  32  Am.  Dec  512;  Hartford  Pro-  38  L.R.A.(N.S.)  837;  Union  Ins.  Co. 

tection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  v.  American  F.  Ins.  Co.,  107  Cal.  327, 

452,  59  Am.  Dec  684;  Columbus,  etc.,  40  Pac.  431,  48  A.  S.  R.  140,  28  L.R.A. 

Coal,  etc,  Co.  v.  Tucker,  48  Ohio  St.  692;  Skiff  v.  Stoddard,  63  Conn.  198, 

41,  26  N.  E.  630,  29  A.  S.  R.  528,  12  26  Atl.  874,  28  Atl.  104,  21  L.R.A. 

L.R.A.  577;  Craig  v.  Dale,  1  Watts  &  102;  Lyon  v.  Culbertson,  83  HL  33, 

S.  (Pa.)  509,  37  Am.  Dec.  477;  Adams  25  Am.  Rep.  349;  Grant  v.  Lexington 

v.  Pittsburgh  Ins.  Co.,  95  Pa.  St.  348,  F.,  etc.,  Ins.  Co.,  5  Ind.  23,  61  Am. 

40  Am.  Rep*.  662;  Grissom  v.  Commer-  Dec  74  and  .note;  Sims  v.  State  Ins. 

cial  Nat.  Bank,  87  Tenn.  350,  10  S.  Co.,  47  Mo.  54,4  Am.  Rep.  311;  Jacobs 

W.  774, 10  A.  S.  R.  669,  3  L.R.A.  273;  v.  Shorey,  48  N.  H.  100,  97  Am.  Dec 

Bowerman  v.  Spokqnc  First  Nat.  Bank,  586;  Thomas  v.  Guarantee  Title,  etc., 

9  Wash.  614,  38  Pac.  211,  43  A.  S.  R.  Co.,  81  Ohio  St.  432,  91  N.  E.  183,  26 

870;  Wood  v.  Milwaukee,  etc,  R.  Co.,  L.RJL(N.S.)  1210;  Cox  ▼.  Charleston 

27  Wis.  541,  9  Am.  Rep.  465;  Bentley  F.,  etc.,  Ins.  Co.,  3  Rich.  L.  (S.  C.) 

v.  Doggett,  51  Wis.  224,  8  N.  W.  155,  331,  45  Am.  Dec  771  and  note;  Johns 

37  Am.  Rep.  827;  Lemke  v.  Hage,  142  v.  Jaycox,  67  Wash.  403, 121  Pac  854, 

Wis.  178, 125  N.  W.  440, 135  A.  S.  R.  Ann.  Cas.  1913D  471,  39  L.RJL(N.S.) 

1066.  1151  and  note 

1.  United   States   v.   Arredondo,   6      4.  Union  Stock  Yards,  etc,  Co.  v. 

Pet.  691,  8  U.  S.  (L.  ed.)  547;  Rob-  Mallory,  etc,  Co.,  157  111.  554,  41  N. 

inson  v.  United  States,  13  Wall.  363,  E.  888,  48  A.  S.  R.  341;  Smith  v. 

20  U.  S.  (L.  ed.)  653;  Cleveland,  etc.,  Clews,  114  N.  Y.  190,  21  N.  E.  160, 

St.  L.  R.  Co.  v.  Jenkins,  174  111.  398.  11  A.  S.  R.  627,  4  L.R.A.  392. 
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knowledge  is  essentially  connected  with  their  ordinary  business,  and 
by  acting  on  the  presumption  that  they  possess  it,  no  violence  or  in- 
justice is  done  to  their  interests.*  The  principle  stated  has  also  fre- 
quently been  applied  in  cases  of  customs  of  banks.  Persons  dealing 
with  banks  must  be  understood  as  having  agreed  to  govern  themselves 
by  the  customs  and  moaes  of  doing  business  on  the  part  of  the  bank 
and  this  is  true  whether  they  have  actual  knowledge  of  such  customs 
or  not.6  Thus,  when  a  note  is  made  payable  or  negotiable  at  a  bank, 
whose  invariable  usage  it  is  to  demand  payment  and  give  notice  on 
the  fourth  day  of  grace,  the  parties  are  bound  by  that  usage  whether 
they  have  a  personal  knowledge  of  it  or  not.7  So  also  an  indorser  of 
a  note  is  bound  by  the  established  and  known  usage  of  the  bank  at 
which  the  instrument  is  made  payable.8  Even  though  usages  of  trade 
are  local  in  character,  it  has  been  held  that  contracts  made  in  that 
particular  business  will  be  deemed  made  with  reference  to  such  usages, 
unless  there  are  express  stipulations  to  the  contrary,  if  the  usages  are 
so  generally  adopted  by  persons  engaged  in  the  same  business  a$  to 
raise  the  presumption  that  they  are  known  to  all  persons  in  that 
business.9 

11.  Local  Customs. — It  is  in  the  case  of  local  customs  that  the  re- 
quirement of  knowledge  is  especially  important.  If  a  custom  is  not 
general  in  character,  but  is  local,  it  is  binding  only  upon  persons  who 
have  knowledge  thereof,10  express  or  implied.11     This  is  especially 

6.  Hazard  v.  New  England  Marine  316,  176  S.  W.  316,  L.R.A.1915E.395; 
Ins.  Co.,  8  Pet.  557,  8  U.  S.  (L.  ed.)  Merriam  v.  Hartford,  etc.,  R.  Co.,  20 
1043.  And  see  Insurance,  tvol.  14,  p.  Conn.  354,  52  Am.  Dec.  344;  Beatty  v. 
937.  Gregory,  17  la.  109,  85  Am.  Dec.  546; 

6.  Fowler  v.  Brantly,  14  Pet.  318  Woods  v.  Miller,  55  la.  168,  7  N.  W. 
10  U.  S.  (L.  ed.)  473.  And  see  Banks,  484,  39  Am.  Rep.  170;  Weyand 
voL  3,  p.  376.  v.    Atchison,    etc.,    R.    Co.,    75    la. 

7.  Mills  v.  Bank  of  United  States,  11  573,  39  N.  W.  899,  9  A.  S.  R.  504, 
Wheat.  431,  6  U.  S.  (L.  ed.)  512;  1  L.R.A.  650;  Luce  v.  Dorchester 
Washington  Bank  v.  Triplett,  1  Pet  Mut.  F.  Ins.  Co.,  105  Mass.  297,  7 
25,  7  U.  S.  (L.  ed.)  37.  Am.  Rep.  522;  Baxter  v.  Sherman,  73 

8.  Pearson*  v.  Bank  of  Metropolis,  1  Minn.  434,  76.  N.  W.  211,  72  A.  S.  R. 
Pet.  89,  7  U.  S.  (L.  ed.)  65."  631  and  note;  Bowser  v.  Fountain,  128 

9.  Clark  v.  Baker,  11  Mete.  (Mass.)  Minn.  198,  150  N.  W.  795,  L.R.A. 
186,  45  Am.  Dec.  199  and  note.  1916B  1036 ;  Cole  v.  Goodwin,  19  Wend. 

10.  Chateaugay  Ore.,  etc.,  Co.  v.  (N.  Y.)  251,  32  Am.  Dec.  470;  Her- 
Blake,  144  U.  S.  476,  12  S.  Ct.  731,  36  mann  v.  Niagara  F.  Ins.  Co.,  100  N. 
U.  S.  (L.  ed.)  510;  Geyser-Marion  Y.  411,  3  N.  E.  341,  53  Am.  Rep.  197; 
Gold-Min.  Co.  v.  Stark,  106  Fed.  558,  Armstrong  v.  Lake  Champlain  Granite 
45  C.  C.  A.  467,  53  L.R.A.  684;  Harris  Co.,  147  N.  Y.  495,  42  N.'  E.  186,  49 
v.  Fall,  177  Fed.  79, 100  C.  C.  A.  497,  A.  S.  R.  683;  Hartford  Protection  Ins. 
27  L.R.A.(N.S.)  1174;  Campfield  v.  Co.  v.  Harmer,  2  Ohio  St.  452,  59  Am. 
Saner,  189  Fed.  576,  111  C.  C.  A.  14,  Dec.  684. 

38  L.R.A.(N.S.)  837;  Byrd  v.  Beall,       Note:  19  Ann.  Cas.  945. 
150  Ala.  122,  43  So.  749,  124  A.  S.  R.       11.  Bodfish  v.  Fox,  23  Me.  90,  39 
60;  Calhoun  v.  Ainsworth,  118  Ark.  Am.  Dee.  611. 
'  1*3 
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true  in  the  case  of  persons  residing  in  foreign  lands  and  never  within 
the  particular  locality  before.18  Such  persons  are  not  bound  to  know 
local  customs,  except  when  they  deal  in  a  particular  market  through 
an  agent  or  broker  at  the  place.18 

Requirement  thai  Usage  or  Custom  Be  Legal 

12.  In  General. — It  is  the  well  settled  general  rule  that  in  order 
that  a  custom  or  usage  may  be  regarded  as  binding,  it  is  essential  that 
it  be  legal,14  and  that  a  custom  will  not  be  recognized  which  is  con- 
trary to  established-  law,15  inconsistent  with  good  morals,16  or  in  con- 
flict with  the  general  or  public  policy  of  the  law.17    Even  though  a 

12.  Horan  v.  Strachan,  86  Ga.  408,  Tormey,  32  Md.  169,  3  Am.  Rep.  125 ; 
12  S.  E.  678,  22  A.  S.  R.  471.  Baltimore  Second  Nat.  Bank  v.  West- 

13.  Miller  v.  Wiggins,  227  Pa.  St.  era  Nat.  Bank,  51  Md.  128,  34  Am. 
564,  76  Atl.  711,  19  Ann.  Cas.  942  and  Rep.  300 ;  Dickinson  v.  Gay,  7  Allen 
note.  (Mass.)  29,  83  Am.  Dec.  656;  Reed  v. 

14.  Allen  v.  St.  Louis,  Nat.  Bank,  Richardson,  98  Mass.  216,  93  Am.  Dec. 
120  U.  S.  20,  7  S.  Ct.  460,  30  U.  S.  (L.  155  and  note;  Hedden  v.  Roberts,  134 
ed.)  573;  Fidelity,  etc.,  Co.  v.  Butler,  Mass.  38,  45  Am.  Rep.  276;  Remy  v. 

130  Ga.  225,  60  S.  E.  851,  16  L.R.A.  Healy,  161  Mich.  266,  126  N.  W.  202,. 
(N.S.)  994;  Citizens'  Bank  v.  Grafflin,  21  Ann.  Cas.  74,  29  L.R.A.(N.S.)  139; 
31  Md.  507,  1  Am.  Rep.  66 ;  Chase  v.  Schumacher  v.  Greene  Cananea  Copper 
Washburn,  1  Ohio  St.  244,  59  Am.  Dec.  Co.,  117  Minn.  124,  134  N.  W.  510, 
623;  Columbus,  etc.,  Coal,  etc., 'Co.  v.  Ann.  Cas.  1913C  1115,  38  L.R.A. 
Tucker,  48  Ohio  St.  41,  26  N.  E.  630,  29  (N.S.)  180;  Beirne  v.  Dord.  5  N.  Y.  95, 
A.  S,  R.  528, 12  L.R.A.  577;  Thomas  v.  55  Am.  Dec  321;  Hopper  v.  Sage,  112 
Guarantee  Title,  etc.,  Co.,  81  Ohio  St.  N.  Y.  530,  20  N.  E.  350,  8  A.  S.  R.  771 
432,  91  N.  E.  183,  26  L.R.A. (N.S.)  and  note ;  Flagg  v.  School  Dist.  No.  70, 
1210;  Harrington  v.  Edwards,  17  Wis.  4  N.  D.  30,  58  N.  W.  499,  25  L.R.A. 
586,  84  Am.  Dec.  768.  363 ;  Inglebright  v.  Hammond,  19  Ohio 

15.  United  States  v.  Buchanan,  8  337,  53  Am.  Dec.  430 ;  La ussatt  v.  Lip- 
How.  83,  12  U.  S.  (L.  ed.)  997;  pincott,  6  Serg.  &  R.  (Pa. )  386,  9  Am. 
Thompson  v.  Riggs,  5  Wall.  663,  18  Dec.  440;  Atwood  v.  Reliance  Transp. 
U.  S.  (L.  ed.)  704;  Cincinnati  First  Co.,  9  Watts  (Pa.)  87,  34  Am.  Dec. 
Nat.  Bank  v.  Burkhardt,  100  U.  S.  686,  503 ;  Bi^te  First  Nat.  Bank  v.  Fiske, 
25  U.  S.  (L.  ed.)  766;  Boon  v.  The  133  Pa.  St.  241,  19  Atl.  554,  19  A.  S. 
Belfast,  40  Ala.  184,  88.  Am.  Dec.  761  R.  635,  '7  L.R.A.  209;*  Hawkins  v. 
and  note;  East  Birmingham  Land  Co.  State,  17  Tex.  App.  593,  50  Am.  Rep. 
v.  Dennis,  85  Ala.  565,  5  So.  317,  7  129;  Mutual  Assur.  Soc.  v.  Scottish 
A.  S.  R.  73,  2  L.R.A.  836;  Bvrd  v.  Union,  etc.,  Ins.  Co.,  84  Va.  116,  4 
Beall,  150  Ala.  122.  43  So.. 749.  124  A.  S.  E.  178,  10  A.  S.  R.  819  and  note; 
S.  R.  60;  Liebhardt  v.  Wilson,  38  Colo.  Harrington  v.  Edwards,  17  Wis.  536, 
1,  88  Pac.  173,  120  A.  S.  R.  97;  Cox  v.  84  Am.  Dec.  768. 

O'Riley,  4  Ind.  368,  58  Am.  Dec.  633  Note:  13  L.R.A.  438. 
and  note;  Clark  v.  Allaman,  71  Kan.  16.  Farnsworth  v.  Ilemmer,  1  Allen 
206,  80  Pac.  571,  70  L.R.A.  971;  Gib-  (Mass.)  494,  79  Am.  Dec.  756;  Wether- 
son  v.  Fields,  79  Kan.  38,  98  Pac.  1112,  ill  v.  Neilson,  20  Pa.  St.  448,  59  Am. 

131  A.  S.  R.  278,  17  Ann.  Cas.  405,  20  Dec.  741. 

L.R.A.(N.S.)  378;  Cranwell  v.  The  17.  Merchant's  Ins.  Co.  ▼.  Prince,  50 
Fanny  Fosdick,  15  La.  Ann.  436,  77  Minn.  53,  52  N.  W.  131,  36  A.  S.  R. 
Am.  Dec.  190  and  note;  Rosenstock  v.   626;  Baker  v.  Drake,  66  N.  Y.  518,  23 
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custom  is  not  contrary  to  principles  of  law  which  axe  established,  it  is 
void  if  against  natural  reason  and  justice,18  or  if  based  on  a  disregard 
of  the  relations  which  exist  between  men,  or  the  duties  which  in  law 
and  morals  they  owe  to  each  other.19  Unfair  and  unrighteous  cus- 
toms the  law  should  not  allow  to  exist,  much  less  encourage  or  en- 
force.20 It  has  been  held  that  if,  on  a  given  state  of  facts,  the  rights 
and  liabilities  of  the  parties  to  a  contract  axe  fixed  by  the  general 
principles  of  the  common  law,  they  cannot  be  changed  by  any  local 
custom  of  the  place  where  the  contract  was  made,1  and  that  no  usage 
will  be  held  legal  or  binding  on  parties  which  not  only  relates  to  and 
regulates  a  particular  course  or  mode  of  dealing,  but  which  also  in- 
grafts on  a  contract  a  stipulation  or  obligation  which  is  different  from 
or  inconsistent  with  the  rule  of  the  common  law  on  the  saihe  subject.* 
But,  as  pointed  out  in  a  well  considered  opinion  on  this  question,  if 
no  peculiar  habits,  modes,  or  courses  of  business  were  allowed  to  affect 
the  legal  rights  of  parties,  it  is  difficult  to  see  how  there  could  be  any 
valid  uses,  since  in  all  the  cases  where  usages  are  sustained,  they  do 
in  fact  operate  to  give  effect  to  contracts  different  from  that  which 
the  common  law  would  have  done,  and  to  this  extent  operate  in  con- 
travention of  the  rules  of  the  common  law.  The  court  after  setting 
out  numerous  instances  of  usages  which  have  been  upheld  lays  down 
the  general  rule  that  usages  will  be  sustained  where  they  relate  to 
modes  of  action,  a  particular  course  of  dealing,  or  a  peculiar  mode  of  . 
transacting  business,  although  they  do  in  fact  affect  the* legal  rights. 
of  the  parties;  but  not  where  they  amount  to  the  adoption  of  a  pecu- 
liar or  local  rule  of  law,  contrary  to  the  terms  of  the  contract,  or  to 
a  general  rule  of  law  applicable  to  its  construction.8 

13.  Application  of  Maxim  "Communis  Error  Facit  Jus." — Some 
courts  have  apparently  taken  the  view  that  the  maxim  "communis 
error  facit  jus"  sanctions  long  continued  and  extensive  practices  even 
though  these  may  override  the  law,4  and  it  must  be  admitted  that 
the  maxim  has  great  weight,  where  the  most  injurious  consequences 
must  flow  from  counteracting  it,6  particularly  where  a  practice  orig- 

Am.  Rep.  80;  Missouri  Pac.  R.  Co.  v.  1.  Barnard  v.  Kellogg,  10  Wall.  383, 

Fagan,  72  Tex.  127,  9  S.  W.  749, 13  A.  19  U.  S.  (L.  ed.)  987. 

S.  R.  776,  2  L.R.A.  75.  2.  Dodd  v.  Farlow,  11  Allen  (Mass.) 

18.  McLellan  v.  Hayford,  72  Me.  426,  87  Am.  Dee.  726  and  note.  And 
410,  39  Am.  Rep.  343 ;  The  Keystone  v.  see  Harris  v.  Carson,  7  Leigh  (Va.) 
Moies,  28  Mo.  243,  75  Am.  Dec.  123;  632,  30  Am.  Dec.  510. 

Hayward  v.  Middleton,  3  McCord  L.       3.  Dickinson  v.  Gay,  7  Allen  (Mass.) 
(S.  C.)  121,  15  Am.  Dec.  615.  29,  83  Am.  Dec.  656  and  note. 

19.  Fuller  v.  Robinson,  86  N.  Y.  306,  4.  Sailing  v.  MeKinney,  1  Leigh 
40  Am.  Rep.  540.  (Va.)  42,  19  Am.  Dec.  722. 

20.  Mobile,  etc.,  R.  Co.  v.  Bay  Shore  5.  Watson  v.  Bailey,  1  Bin.  (Pa.) 
Lumber  Co.,  165  Ala.  610,  51  So.  956,  470,  2  Am.  Dec.  462. 

138  A.  S.  R.  S4. 
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mating  in  a  mistake  of  law  has  been  so  long  continued  that  the  title 
to  much  property  depends  upon  it  and  there  is  nothing  in  it  contrary 
to  justice  or  equity.6 

14.  Effect  of  Assent. — There  are  several  authorities  which  inti- 
mate that,  even  though  a  usage  be  contrary  to  law,  it  will  bind  the 
parties  to  an  agreement  if  assented  to  by  both  of  them.  Thus  it  has 
been  held  that  where  dealers  have  a  local  custom  which  violates  a 
well  established  principle  of  law  and  changes  the  nature  and  obliga- 
tions of  the  relation  of  two  parties  to  each  other,  it  is  inoperative  un- 
less known  and  assented  to  by  both.7  And  a  custom  of  trade  in  a  cer- 
tain city,  according  to  which,  contrary  to  the  general  law  of  the  state, 
acceptance  of  corn  in  bulk  and  paying  for  it  after  inspection  are  con- 
sidered as  waiving  or  releasing  all  claim  upon  the  seller  to  answer  for 
any  defects  of  quality,  has  been  held  not  binding  except  upon  those 
who  have  recognized  it  in  their  own  transactions.8  So  it  has  been 
decided  that  local  customs  fixing  weights  and  measures  may  be  ad- 
hered to  by  express  stipulation  in  a  contract,  instead  of  the  regulations 
fixed  by  statute.9  It  would  seem,  however,  that  these  authorities  do 
not,  on  close  analysis,  sanction  the  notion  that  any  custom,  however 
illegal,  is  binding  if  assented  to  by  the  parties,  but  merely  recognize 
the  effect  of  custom  when  assented  to  and  contrary  to  the  rule  of  law 
which  obtains  only  in  the  absence  of  an  express  agreement  of  the 
parties.10 

15.  Usage  or  Custom  in  Conflict  with  Statute. — It  is  the  generally 
accepted  rule  that  any  usage  or  custom  in  conflict  with  an  existing 
statutory  enactment  is  void,11  and  a  right  established  by  custom  or 
prescription  may  be  impliedly  merged  and  extinguished  by  a  statute 
which  deals  with  the  subject  matter.12  Thus,  the  statutory  require- 
ments in  reference  to  acknowledgments  of  deeds  by  married  women 
were  probably  intended  to  put  an  end  to  loose  practices  and  local  cus- 
toms theretofore  existing.18     So  a  custom  to  permit  owners  of  city 

6.  BIythe  v.  Richards,  10  Serg.  &  R.  Entwhistle.v.  Henke,  211  HI.  273,  71 
(Pa.)  261, 13  Am.  Dec.  672.  N.  E.  990,  103  A.  S.  R.  196  and  note; 

7.  Geyser-Marion  Gold-Min.  Co.  v.  McMillan  v.  Michigan  Southern,  etc., 
Stark,  106  Fed.  558,  45  C.  C.  A.  467, 53  R.  Co.,  16  Mich.  79,  93  Am.  Deo.  208; 
L.R.A.  684.  Mallory  v.  Walker  Tp.,  77  Mich.  448, 

8.  Miller  v.  Moore,  83  Ga.  684, 10  S.  43  N.  W.  1012,  6  L.R. A.  695 ;  State  v. 
E.  360,  20  A.  S.  R.  329,  6  L.R.A.  374.  Edwards, -94  Minn.  225,  102  N.  W. 

9.  Harris  v.  Rutledge,  19  la.  388,  87  697,  69  L.R.A.  667;  Baker  v.  Drake,  66 
Am.  Dec.  441.  N.  Y.  518,  23  Am.  Rep.  80 ;  Helme  v. 

10.  See  infra,  par.  17.  Philadelphia  L.  Ins.  Co.,  61  Pa.  St 

11.  Walker  v.  Western  Transp.  Co.,  107, 100  Am.  Dec.  621 ;  Scott  v.  School 
3  Wall.  150,  18  U.  S.  (L.  ed.)  172:  Dist.  No.  9,  67  Vt.  150,  31  Atl.  145,  27 
Quinnette  v.  Bisso,  136  Fed.  825,  69  L.R.A.  588. 

C.   C.  A.  503,  5  L.R.A.(N.S.)    303;       12.  Note :  27  Eng.  Rul.  Cas.  439. 
Deadwyler  v.  Karow,  131  Ga.  227,  62       13.  Watson  v.  Bailey,  1  Bui.  (Pa.) 
S.    E.    172,    19    L.R.A.(N.S.)     197:   470,  2  Am.  Dec.  462. 
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property  to  make  the  necessary  improvements  in  the  streets  in  front 
of  their  lots  is  superseded  by  a  statute  requiring  them  to  be  made  by 
general  contract  to  be  let  to  one  contractor.14  The  general  require- 
ment of  conformity  to  statute  clearly  applies  in  the  case  of  contracts 
involving  usury.  If  a  contract  is  usurious  no  custom  can  legalize  it,15 
and  no  evidence  of  a  usage  of  trade  will  be  admitted  to  avoid  the  de- 
fense of  usury.16  A  local  custom  cannot  operate  to  suspend  a  criminal 
statute,  or  to  overthrow  the  rules  of  evidence  by  which  the  commis- 
sion of  an  offense  is  proved,  and  hence  where  an  act  is  criminal  the 
fact  that  it  had  been  the  custom  to  violate  the  law  in  that  regard  will 
not  be  allowed  to  operate  as  a  defense.17  But  while  usage  cannot  alter 
a  statute,  it  is  often  regarded  as  evidence  of  the  construction  to  be 
given  to  it,  particularly  if  the  construction  is  doubtful.18 

16.  Illustrations  in  Actions  Ex  Delicto. — Usage  or  custom  cannot 
prevent  conduct  which  would  otherwise  be  regarded  as  tortious  from 
being  illegal.  Thus,  the  fact  that  an  officer  is  but  conforming  to  the 
custom  of  officers  in  abusing  his  authority  is  no  defense  in  an  action 
against  the  officer  for  false  imprisonment.19  So  the  right  to  take  the 
personal  property  of  another  is  subversive  of  the  fundamental  rights 
of  property  and  cannot  be  justified  on  the  ground  of  custom.80  A  cus- 
tom as  to  the  appropriation  of  ice  formed  on  public  waters  and  in  con- 
flict with  public  rights  will  not  be  sustained.1  The  acquisition,  by 
custom  or  lapse  of  time,  of  the  right-  to  obstruct  or  pollute  a  stream, 
or  maintain  other  nuisances,  is  discussed  at  length  elsewhere  in  this 
work.* 

17.  Illustrations  in  Actions  Ex  Contractu. — In  numerous  instances 
the  courts  have  denied  the  right  to  prove  a  usage  or  custom  in  an  ac- 
tion of  contract  on  the  ground  of  its  illegality.  For  example,  a  cus- 
tom has  been  held  illegal  and  void  where  it  is  repugnant  to  the  express 
terms  of  a  contract,8  or  opposed  to  the  essence  of  the  same,4  as  in  the 

14.  Creekmore  v.  Justice,  152  Ky.  general  principles  governing  the  con- 
514,  153  S.  W.  738/44  L.R.A.(N.S.)  struction  and  interpretation  of  statutes, 
552.  -  including  the  effect  of  usage  or  custom, 

15.  Harmon  v.  Lehman,  85^flU&.  379,  contemporaneous  construction,  etc.,  see 
5  So.  197,  2  L.R.A.  589.  Statutes,  vol.  25,  p.  955  et  seq. 

16.  Dunham  v.  Gould,  16  Johns.  (N.  19.  Williams  v.  Powell,  101  Mass. 
V.)  367,  8  Am.  De-.  323:  Gra>^m  v.  467,  3  Am.  Rep.  396. 

Williams,  16  Serg.  &  R.  (Pa.)  257,  16      20.  Note:  41  L.R.A.(N.S.)  555. 
Am.  Dec.  569.  1.  Becker  v.  Hall,  116  la.  589,  88  N. 

17.  Crockford  v.  State,  73  Neb.  1,  W.  324,  56  L.R.A.  573. 

102  N.W.  70, 119  A.  S.  R.  876;  Hawk-  2.  See  Mines,  vol.  18,  p.  1243  et 
ins  v.  State,  17  Tex.  App.  593,  50  Am.  seq.;  Nuisances,  vol.  20,  p.  498  et  seq.; 
Rep.  129.  Waters. 

Note:  41  L.R.A. (N3>.)  555.  3.  Boardman  v.  Spooner,  13  Allen 

18.  United  States  v.  Macdaniel,  7  (Mass.)  353,  90  Am.  Dec.  196  and  note. 
Pet.  1,  8  U.  S.  (L.  ed.)  587;  Sailing  v.  4.  Eager  v.  Atlas  Ins.  Co.,  14  Pick. 
McKinney,  1  Leigh  ( Va.)  42,  19  Am.  (Mass.)  141,  25  Am.  Dec.  363  and  note. 
Dec.  722.    For  a  full  discussion  of  the  « 
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case  of  a  custom  by  which  a  landlord  retains  control  of  premises 
leased  by  him,6  or  a  shipper  is  relieved  from  the  obligation  of  a  bill 
of  lading,6  or  one  of  the  parties  reserves  the  right,  merely  by  custom, 
to  throw  up  a  contract  at  his  pleasure  without  incurring  liability  for 
damages.7  So,  also,  certain  usages  are  so  obviously  contrary  to  jus- 
tice and  fair  dealing  as  to  be  regarded  as  illegal,  such  as  a  custom 
among  merchants  whereby  agents  are  regarded  as  having  unlimited 
authority  to  pledge  the  credit  of  their  masters,8  or  the  practice  on  the 
part  of  agents  to  act  for  and  receive  compensation  from  both  parties 
to  matters  in  which  the  interests  of  the  parties  are  or  may  be  diverse,9 
or  to  take  secret  commissions  or  rebates  on  repairs  made  upon  the 
property  of  the  principal,10  or  the  custom  of  buyers  to  buy  in  property 
at  a  sale  conducted  for  the  benefit  of  the  seller  by  the  buyer,  when  the 
interests  of  the  parties  are  antagonistic.11  It  is  also  an  illegal  custom 
to  regard  certificates  of  corporation  shares  of  stock  as  negotiable  con- 
trary to  the  rule  of  law  on  the  subject,12  or  for  bankers  to  treat  bonds 
and  treasury  notes  of  the  United  States  as  different  from  what  the  law 
declares  them  to  be,13  or  to  allow  brokers,  contrary  to  the  general  law 
and  the  terms  of  their  contracts,  to  sell  and  hypothecate  pledged  stock 
at  pleasure,  and  to  return  an  equal  number  of  shares  upon  payment 
of  the  amount  secured  by  the. pledge.14  Certain  authorities  have  de- 
clared that  persons  dealing  with  a  bank,  with  knowledge  of  its  usage 
in  contravention  of  general  commercial  law,  are  bound  by  the  usage,15 
and  that  general  usage  may  overrule  the  general  law  merchant,16  but 
this  has  been  construed  to  mean  merely  that  the  parties  may  by  con- 
tract consent  to  accept  some  rule  of  liability,  different  from  that  estab- 
lished by  general  commercial  law,  which  applies  only  where  there  is 
no  agreement  to  the  contrary.17  Thus,  while  a  special  local  custom 
of  bankers  regarding  the  value  of  bank  bills  cannot  change  the  values 

5.  Shute  v.  Bills,  191  Mass.  433,  78   673  and  note. 

N.  E.  96,  114  A.  S.  R.  631,  7  L.R.A.  12.  East  Birmingham  Land  Co.  v. 

(N.S.)  965.  Dennis,  85  Ala.  565,  5  So.  317,  7A.S. 

6.  Brittan  v.  Barnaby,  21  How.  527,  R.  73*2  L.R. A.  836 ;  Shaw  v.  Spencer, 
16  U.  S.  (L.  ed.)  177.  100  Mm|.  382,  97  Am.  Dec.  107,  1  Am. 

7.  Randall  v.  Smith,  63  Me.  105,  18  Rep.  115;  Schumacher  v.  Greene  Can- 
Am.  Rep.  200  and  note.             "  anea  Copper  Co.,  117  Minn.  124, 134  N. 

8.  Hewett  v.  Buck,  17  Me.  147,  35  W.   510,   Ann.   Cas.  1913C   1115,   38 
Am.  Dec.  243.  L.R.A.(N.S.)  180. 

9.  Farnsworth  v.  Hemmer,  1  Allen  13.  Vermilve  v.  Adams  Exp.  Co.,  21 
fMass.)    494,   79   Am.   Dec.   756   and  Wall.  138,  22  U.  S.   (L.  ed.)  609. 
note;  Walker  v.  Osgood,  98  Mass.  348,  14.  Dykers  v.  Allen,  7  Hill  (N.  Y.) 

93  Am.  Dec.  168;  Lynch  v.  Fallon,  11  497,  42  Am.  Dec.  87. 

R.  I.  311,  23  Am.  Rep.  458.  15.  Merchants7     Bank     v.     Central 

Note:  45  Lit. A.  48.  Bank,  1  Ga.  418,  44  Am.  Dec.  665. 

10.  Little  v.  Phipps,  208  Mass.  331,       16.  Burke  v.  McKay,  2  How.  66,  11 

94  N.  E.  260,  34  L.R. A. (N.S.)  1046.       U.  S.  (L.  ed.)  181. 

11.  Robertson    v.    Western    Marine,       17.  Planters'  Bank  v.  Mark  ham,  5 
etc.,  Ins.  Co.,  19  La^227,  36  Am.  Dec.   How.  (Miss.)  397,  37  Am.  Dec  162. 
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fixed  by  law,  such  change  can  be  made  by  special  agreement.18  In 
many  cases  usages  of  banks  have  been  declared  void  because  in  con- 
travention of  established  rules  of  comfciercial  law,  as,  for  example,  a 
usage  in  regard  to  the  legal  effect  to  be  given  to  the  words  "with  ex- 
change," 19  a  blank  indorsement,20  or  an  irregular  indorsement,1  the 
certification  of  a  check,2  the  practice  of  a  board  of  bank  directors  in 
paying  overdrafts,*  or  a  departure  by  custom  from  the  established  rule 
as  to  the  time  for  presentment  of  checks  for  payment.4 

III.  Operation  and  Effect 

As  Applied  to  Written  Instruments  Generally 

18.  In  General. — The  primary  purpose  in  permitting  parol  evi- 
dence of  a  custom  to  be  introduced  when. the  construction  of  a  written 
instrument  is  involved  is  to  enable  the  court  to  arrive  at  the  real  mean- 
ing and  intention  of  the  parties,5  where  this  cannot  be  ascertained  by 
the  terms  of  the  contract.6  Where  the  words  employed  to  express  a 
particular  condition  in  a  contract  in  writing  are  ambiguous  and  can- 
not be  satisfactorily  explained  by  reference  to  other  portions  thereof, 
parol  evidence  may  be  admitted  to  show  the  meaning  intended  by  the 
parties  as  a  matter  of  usage.7  For  example,  in  an  action  on  a  written 
contract  to  pay  fifty  dollars  for  inserting  a  business  card  in  two  hun- 
dred copies  of  an  advertising  chart,  to  be  paid  when  the  chart  is  pub- 
lished, oral  evidence  is  admissible  to  show  that  at  the  time  the  con- 
tract was  made  the  plaintiff  agreed  to  make  the  chart  of  a  certain 

18.  Marine  Bank  v.  Chandler,  27  111.  S.  (L.  ed.)  510;  Tilley  v.  Cook  County, 
525,  81  Am.  Dee.  249  and  note.  103  U.  S.  155?  26  U.  S.  (L.  ed.)  374; 

19.  Flagg  v.  School  Dist.  No.  70,  4  Sampson  v.  Gazzam,  6  Port.  (Ala.) 
N.  D.  30,  58  N.  W.  499,  25  L.R.A.  363.  123,  30  Am.  Dec.  578;  Kendall  v.  Rus- 

20.  Shaw  v.  Jacobs,  89  la.  713,  55  sell,  5  Dana  (Kv.)  501,  30  Am.  Dec. 
N.  W.  333,  56  N.  W.  684,  48  A.  S.  R.  696  and  note;  Lanfear  v.  Blossman,'l 
411,  21  L.R.A.  440.                            ^  La.  Ann.  148,  45  Am.  Dec.  76;  Destre- 

1.  Harnett  v.  Holdrege,  73  Neb.  570,  nan  v.  Louisiana  Cypress  Lumber  Co., 

103   N.   W.  277,   119   A.   S.   R.  905;  45  La.  Ann.  920,  13  So.  230,  40  A. 

Jackson  v.  National   Bank,  92   Tenn.  S.    R#    265    and    note;    Randall     v. 

154,  20  S.  W.  802   36  A.  S.  R.  81  and  Smith>  63  Me   105>  18  Am   ReR   200; 

note,  18  L.K.A.  663.  p         v    Leighton,  22  N.   H.   71,  53 

2    Sec^nty  Bank  v    National  Bank  Am   Dec   231    Collender  v-  Dinsmore, 

of  Republic,  67  N.  Y.  458,  23  Am.  Rep.  55  N  y   200?'14  Am  Rep  m 

S'.  Lancaster  Bank  v.  Woodward,  18  _6-  R^n^lnTT%  U,nTite(*   ??Jf  \f13 

Pa.  St.  357,  57  Am.  Dec.  618.  ™  ■  363-2°  ?•  S.  (L  ed  )  653;  Me- 

4.  Wymore  First  Nat.  Bank  v.  Mil-  Culsky  v-  Klosterman,  20  Ore.  108,  2d 
ler,  37  Neb.  5Q0,  55  N.  W.  1064,  40  A.  Pac-  366>  10  L.-R-A.  785  and  note. 

S.  R.  499.  Note:  6  Eng.  Rul.  Cas.  169. 

5.  Adams  t.  Norris,  23  How.  353, 16  7.  Gilbert  v.  Citizens'  Nat.  Bank, 
U.  S.  (L.  ed.)  539:  Bliven  v.  New  Eng-  'O'da.)  160  Pac.  635,  L.R.A.1917A 
land  Screw  Co.,  23  How.  420,  16  U.  740. 
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material,  and  to  publish  it  in  a  certain  manner.8  Where,  however, 
the  intent  and  meaning  of  the  parties  are  clear,  evidence  of  a  usage 
to  the  contrary  is  irrelevant  and  unavailing.9  If  a  contract  is  clearly 
unambiguous  and  free  from  words  which  may  have  a  different  mean- 
ing, no  evidence  can  be  received  of  a  usage  which  will  change  the 
plain  meaning  of  the  contract,10  or  give  to  plain  and  unambiguous 
words  or  phrases  a  meaning  different  from  their  natural  import.11 
So  where  the  ianguage  of  a  letter  is  neither  ambiguous  nor  technical, 
no  usage  can  be  proved  to  discover  its  meaning.12  .  Moreover,  in  cases 
of  ambiguity  when  evidence  of  usage  is  admitted,  it  must  be  limited 
in  its  effect  to  the  cleaning  up  of  the  obscurity.1*  In  some  instances, 
usage  is  expressly  made  a  part  of  the  contract.  For  example,  where 
a  policy  of  insurance  covers  goods  which  are  usually  kept  in  a  country 
store,  usage  must  be  resorted  to  for  the  purpose  of  determining  the 
extent  of  liability  in  such  cases.14  On  the  other  hand,  custom  or 
usage  may  be  expressly  or  impliedly  excluded  by  the  terms  of  the 
agreement.16 

19.  Technical  Terms, — Custom  and  usage  may  be  proved  to  show 
the  intention  of  the  parties  to  a  written  contract  or  other  instrument 
in  the  use  of  phrases  of  a  peculiar  technical  meaning.16  Where  the 
words  employed  in  an  instrument  have,  besides  their  ordinary  and 
popular  sense,  also  a  peculiar  and  scientific  meaning,  in  which  they 
are  used  and  understood  by  the  class  of  persons  engaging  in  transac- 
tions of  the  kind  in  question,  parol  evidence  is  admissible  to  show  the 
usage  and  explain  the  meaning,  and  the  intention  to  use  the  words  in 
the  peculiar  sense  will  be  inferred  accordingly.17    So  where  the  words 

8.  Stoops  v.  Smith,  100  Mass.  63,  Co.,  36  N.  Y.  648,  93  Am.  Dec.  644. 
97  Am.  Dec.  76  and  note,  1  Am.  Rep.  15.  Vardeman  v.  Penn  Mut.  L.  Ins. 
85.  Co.,  125  Ga.  117,  54  S.  E.  66,  5  Ann. 

9.  Barnard  v.  Kellogg.  10  Wall.  383,  Cas.  221 ;  Dwight  v.  Cutler,  3  Mich. 
19  U.  S.  (L.  ed.)  987;  Cincinnati  First  566,  64  Am.  Dec  105.  And  see  infra, 
Nat.  Bank  v.  Burkhardt,  100  U.  S.  686,  par.  20. 

25  U.  S.   (L.  ed.)   766;  Covington  v.  16.  Salmon  Palls  Mfg.  Co.  v.  God- 

Kanawha  Coal,  etc.,  Co.,  121  Ky.  681,  dard,  14  How.  446,  14  U.  S.  (L.  ed.) 

89  S.  W.  1126,  123  A.  S.  R.  219  and  493;  Destrehan  v.  Louisiana  'Cypress 

note,  12  Ann.   Cas.  311  and  note,  3  Lumber  Co.,  45  La.  Ann.  920,  13  So. 

L.R.A.(N.S.)  248  and  note;  Harris  v.  230,  40  A.  S.  R.  265  and  note;  Allegre 

Sharpjes,  202  Pa.  St.  243,  51  Atl.  965,  v.   Maryland  Ins.   Co.,   6  Har.   &  J. 

58  L.R.A.  214.  (Md.)  408, 14  Am.  Dec.  289;  Boorman 

10.  Byrd  v.  Beall,  150  Ala.  122,  43  v.  Jenkins,  12  Wend.  (N.  Y.)  566,  27 
So.  749,  124  A.  S.  R.  60.  Am.  Dec.  158  and  note;  Collender  v. 

11.  Barlow  v.  Lambert,  28  Ala.  704,  Dinsmore,  55  N.  Y.  200,  14. Am.  Rep. 
65  Am.  Dec.  374.  224;  Bulow  v.  Goddard,  1  Nott  &  McC. 

12.  Partridge  v.  Phoenix  Mut.  Ins.  (S.  C.)  45,  9  Am.  Dec.  663. 
Co.,  15  Wall.  573,  21  U.  S.  (L.  ed.)  Note:  6  Eng.  Rul.  Cas.  170. 

229.                               '  17.  Remy  v.  Olds,  4  Cal.  Unrep.  Cas. 

13.  Oelricks  v.  Ford,  23  How.  49, 16  240,  34  Pac.  2]  6,  21  L.R.A.  645  and 
IT.  S.  (L.  ed.)  534.  note;  Ripley  v.  Crooker,  47  Me.  370,  74 
.     14.  Pindar  v.  Kings  County  F.  Ins.  Am.  Dec.  491  and  note;  Collender  v. 
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used  appear  to  be  ambiguous  or  uncertain  in  that  a  technical,  special 
or  local  sense  has  been  established  in  that  locality  by  custom  or  trade, 
evidence  of  the  peculiar  meaning  thus  acquired  is  admissible,  not  for 
the  purpose  of  adding  to,  altering  or  contradicting  the  language  of 
the  instrument,  but  for  the  purpose  of  expounding  the  language  so 
used,  so  that  the  court  may  interpret  it  according  to  the  intent  of  the 
parties.18  Evidence  showing  that  by  local  usage  a  term  possesses  a 
special  commercial  sense  is,  however,  inadmissible  where  both  parties 
to  the  contract  in  which  the  term  is  employed  are  not  of  the  same 
trade  or  kind  of  business.  In  such  a  case,  there  is  no  presumption 
that  both  parties  contract  with  reference  to  the  local  usage  and  make 
it  a  part  of  their  agreement.19  Many  illustrations  of  the  admissibil- 
ity in  evidence  of  usage  in  explanation  of  technical  terms  may  be 
given.  Thus,  for  instance,  it  has  been  held  that  evidence  is  admissible 
that  in  the  subscription  book  business,  the  words  "order  obtained'' 
mean  an  order  under  which  a  certain  number  of  volumes  or  parts 
are  taken  and  paid  for  by  the  subscriber.20  In  a  building  contract 
requiring  a  "weekly  account"  of  work  done,  evidence  may  be  ad- 
mitted to  show  that  by  the  usage  of  the  building  trade,  "weekly  ac- 
counts" means  accounts  of  the  day  work  only  and  does  not  extend  to 
extra  work  capable  of  being  measured.1  And  where  in  a  contract  to 
ascertain  the  net  profits  of  a  firm  it  is  provided  that,  from  the  out- 
standing accounts,  a  certain  per  cent  shall  be  deducted  to  cover  losses 
and  bad  accounts,  evidence  may  be  admitted  to  show  that  outstanding 
accounts  meant  those  from  which  bad  accounts  had  been  segregated 
and  charged  to  profit  and  loss.*  So  under  a  contract  for  the  sale  of 
logs  according  to  "board  measure,"  proof  of  custom  is  admissible  to 
show  the  amount  to  be  deducted  for  hollow  or  peeky  logs  when  the 
contract  is  silent  on  the  subject.*  And  where  a  contract  provides  for 
payment  for  masonry  at  a  certain  rate  per  perch  "measured  in  wall" 
parol  evidence  is  admissible  to  explain  the  trade  meaning  of  the  words 
quoted.4  Parol  evidence  is  also  admissible  to  show  that  by  the  word 
"barrels,"  used  in  a  written  contract,  was  intended  vessels  of  a  cer- 

« 
Dinsmore,  55  N.  Y.  200,  14  Am.  Rep.       20.  Newhall  v.  Appleton,  114  N.  Y. 
224.  140,  -21  N.  E.  105,  3  L.R.A.  859  and 

18.  W.  T.  Smith  Lumber  Co.  v.  Jer-   note. 

nigan,  185  Ala.  125,  64  So.  300,  Ann.  1.  Myers  v.  Sari,  3  El.  &  El.  306, 107 

Cas.  1916C  654  and  note ;  Galena  Ins.  E.  C.  L.  306,  7  Jur.  N.  S.  97,  30  L.  J. 

Co.  v.  Kupfer,  28  111.  332.  81  Am.  Dec.  Q.  B.  9,  14  Eng.  Rul.  Cas.  656  and 

284  and  note;  Dana  v.  Fiedler,  12  N.  note. 

Y.  40,  62  Am.  Dec*  130  and  note.  And  2.  McCulsky  v.  Klosterman,  20  Ore. 

see-  Bills  of  Lading,  vol.  4,  p.  24;  108,  25  Pac.  366,  10  L.R.A.  785. 

Carriers,  vol.  4,  p.  915;  Contracts,  3.  Destrehan  v.   Louisiana  Cypress 

vol.  6.  p.  843  et  seq.;  Sales,  vol.  23,  Lumber  Co.,  45  La.  Ann.  920,  13  So. 

pp.  1378,  1404  et  seq. ;  Shipping,  vol.  230,  40  A.  S.  R.  265  and  note. 

24,  pp.  1097,  1098,  1310.  4.  Miller  v.  Wiggins,  227  Pa.  St.  564, 

19.  Note :  Ann.  Cas.  1916C  660.  76  Atl.  711,  19  Ann.  Cas.  942. 
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tain  kind  and  capacity,  and  not  a  measure  of  quantity,  and  that  th6 
parties  contracting  had  reference  not  to  a  statute  barrel,  but  to  cer- 
tain vessels  of  unifQrm  size  of  different  capacity  from  the  statute 
barrel.6  Likewise,  it  may  be  shown  that  the  expression  "12  o'clock 
at  noon"  has  by  custom  acquired  the  meaning  of  12  o'clock  standard 
time,  instead  of  12  o'clock  sun  time.6  Evidence  should,  however,  be 
rejected  the  purpose  of  which  is  to  establish  by  trade  usage  the  legal 
effect  of  a  contract  as  understood  among  persons  engaged  in  a  particu- 
lar trade,  rather  than  to  explain  the  meaning  of  technical  terms.7 
Moreover,  certain  expressions  have  such  clear  meanings  that  evidence 
of  their  alleged  technical  signification  has  been  rejected.  Thus  it  has 
been  held  that  the  term  "f.  o.  b.  cars"  has  a  meaning  so  plain  that 
it  is  not  permissible  to  explain  it  by  custom.8  So  evidence  of  a  local 
usage  to  attach  a  peculiar  meaning  to  the  word  "settlement"  in  a 
mercantile  contract  has  been  declared  to  be  inadmissible  in  the  ab- 
sence of  a  definite  showing  as  to  what  such  peculiar  meaning  is.9 

20.  Contradiction  of,  or  Addition  to,  Instrument. — There  is  an  ob- 
vious distinction  between  the  introduction  of  custom  or  usage  in  ex- 
planation of  an  instrument,  and  in  contradiction  thereof;  between 
showing  a  meaning  in  harmony  with  the  intention  of  the  parties, 
though  different  from  the  apparent  meaning,  and  a  meaning  different 
from  that  which  they  actually  intended,10  and  it  is  well  settled  that 
evidence  of  custom  or  usage  cannot  be  introduced  to  contradict  the 
plain  terms  of  an  instrument,11  or- to  vary,12  qualify,18  restrict,  or 

5.  Miller  v.  Stevens,  100  Mass.  518,  311  and  note,  3  L.R.A.(N.S.)  248; 
97  Am.  Dee.  123  and  note,  1  Am.  Rep.  Randall  v.  Smith,  63  Me.  105,  18  Am. 
139.  Rep.    200    and    note;    Boardman    v. 

6.  Jones  v.  German  Ins.  Co.,  110  la.  Spooner,  13  Allen  (Mass.)  353,  90  Am. 
75,  81  N.  W.  188,  46  L.R. A.  860.  Dec.  196  and  note ;  Hedden  v.  Roberts, 

7.  Willmering  v.  McGaughey,  30  la.  134  Mass.  38,  45  Am.  Rep.  276 ; 
205,  6  Am.  Rep.  673  and  note.  Thomas  v.  Guarantee  Title,  etc.,  Co., 

8.  Vogt  v.  Schienebeck,  122  Wis.  81  Ohio  St.  432.  91  N.  E.  183,  26 
491,  100  N.  W.  820,  106  A.  S.  R.  989,  L.R.A.(N.S.)  1210;  Sweet  v.  Jenkins, 
2  Ann.  Cas.  814,  67  L.R. A.  756.  1  R.  I.  147,  36  Am.  Dec.  242  and  note; 

9.  Susquehanna  Fertilizer  Co.  v.  Yates  v.  Pym,  6  Taunt.  446,  16  Rev. 
White,  66  Md.  444,  7  Atl.  802,  59  Am.  Rep.  653,  2  Marsh.  141,  Holt  N.  P.  95, 
Rep.  186.  3  E.  C.  L.  46,  8  Eng.  Rul.  Cas.  349. 

10.  Note:   6  Am.  Rep.   678.  Note :  11  Eng.  Rtd.  Cas.  223. 

11.  Oelricks  v.  Ford,  23  How.  49, 16  12.  De  Witt  v.  Berry,  134  U.  S.  306, 
U.  S.  (L.  ed.)  534;  Bliven  v.  New  Eng-  10  S.  Ct.  536,  33  U.  S.  (L.  ed.)  896; 
land  Screw  Co.,  23  How.  420,  433,  16  Stoops  v.  Smith,  100  Mass.  63,  97  Am. 
U.  S.  (L.  ed.)  510,  514;  Orient  Mut.  Dec.  76  and  note.  1  Am.  Kep.  85;  Mc- 
Ins.  Co.  v.  Wright,  1  Wall.  456,  17  U.  Cuisky  v.  Klosterman,  20  Ore.  108,  25 
S.  (L.  ed.)  505;  Moran  v.  Prather.  23  Pac.  366,  10  L.R.A.  785;  Fairlv  v. 
Wall.  402.  23  U.  S.  (L.  ed.)  121;  Ken-  Wappoo  Mills,  44  S.  C.  227.  22  S.  E. 
dall  v.  Russell,  5  Dana  (Ky.)  501,  30  108,  29  L.R.A.  215. 

Am.  Dec.  696;  Covington  v.  Kanawha       13.  Collender  v.  Dinsmore,  55  N.  Y. 
Coal,  etc.,  Co.,  121  Ky.  681,  89  S.  W.  200, 14  Am.  Rep.  224. 
1126,  123  A.  S.  R.  219,  12  Ann.  Cas. 
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enlarge  the  explicit  language  of  the  instrument.14  Usage  or  custom 
can  never  be  shown  to  give  an  interpretation  to  a  contract  inconsistent 
with  its  language.1*  It  may  be  that  the  very  object  of  the  contract 
was  to  avoid  the  effect  of  the  usage,16  and  an  express  exclusion  of  cus- 
tom is  not  necessary.  It  is  sufficient  that  it  is  excluded  by  necessary 
implication.17  Furthermore,  evidence  of  custom  or  usage  is  inadmis- 
sible to  add  to,  or  engraft  upon,  an  agreement  new  stipulations,  when 
the  agreement,  as  it  stands,  is  plain.18  Usage  will  not  make  a  con- 
tract when  none  was  made  by  the  parties,19  but,  where  there  is  a  writ- 
ten contract,  evidence  of  usage  has  been  held  in  many  instances  to  be 
admissible  to  annex  incidents  to  the  written  instrument  concerning 
which  it  is  silent.10  Where  it  is  admitted  that  a  party  did  not  rely 
upon  a  custom  in  the  making  of  a  contract,  but  on  the  representations 
made  to  him  by  the  other  party,  he  cannot  take  advantage  of  the 
custom  for  the  purpose  of  increasing  his  rights  under  the  contract. 
Accordingly,  it  has  been  held  that  it  is  not  error  to  refuse  to  allow 
proof  of  a  custom  among  agents  of  manufacturers  of  certain  goods  to 
make  contracts  for  rebates,  where  the  purchaser  does  not  rely  upon 
such  custom  but  upon  the  statement  of  the  agent  that  he  had  obtained 
authority  from  his  principal  to  make  such  contract.1  f 


.  <  ■.' 


As  Applied  to  Particular  Contracts  and  Relations 

21.  Agency  and  Hiring  Generally. — In  determining  the  extent  of 
the  power  of  any  agent,  or  his  rights  or  liabilities  under  the  contract 
of  agency,  it  is  well  settled  that  the  usages  and  customs  of  the  par- 
ticular trade  or  business  in  question  must  be  ta&en  into  account.2 
If  an  agent  is  commissioned  to  do  any  act,  nothing  being  said  as  to 
the  mode  of  performance,  he  has  implied  power  to  perform  his  duties 

14.  Boon  v.  The  Belfast,  40  Ala.  184,  20.  Boorman  v.  Jenkins,  12  Wend. 
88  Am.  Dec.  761.  (N.  Y.)  566,  27  Am.  Dec.  158. 

15.  Savage  v.  Salem  Mills  Co.,  48       Note:  11  Eng.  Rnl.  Cas.  223. 
Ore.  1,  85  Pac.  69,  10  Ann.  Cas.  1065.       1.  Braun  v.  Hess,  187  111.  283,  58 

16.  Brown  v.  Foster,  113  Mass.  136,   N.  E.  371,  79  A.  S.  R.  221. 

18  Am.  Rep.  463.  2.  Schuchardt  v.  Aliens,  1  Wall.  359, 

17.  Shaw  v.  Ingram-Day  Lumber  17  U.  S.  (L.  ed.)  642;  Merchants'  Nat. 
Co.,  152  Xy. .  329,  153  S.  W.  431,  Bank  v.  Boston  State  Bank,  10  Wall. 
L.R.A.1915D  145.  604.  19  TJ.  S.  (L.  ed.)   1008;  Bulklev 

18.  Oelricks  v.  Ford,  23  How.  49,  v.  Derby  Fishing  Co.,  2  Conn.  252,  7 
16  U.  S.  (L.  ed.)  534;  Helme  v.  Phila-  Am.  Dec.  271;  Hawkins  v.  Windhorst, 
delphia  L.  Ins.  Co.,  61  Pa.  St.  107,  100  77  Kan.  674,  96  Pac.  48,  127  A.  S.  R. 
Am.  Dec.  621.  445,  17  L.R.A.(N.S.)   219;   Green  v. 

19.  National    Sav.   Bank   v.   Ward,  Clay,  10   Allen    (Mass.)    90,  87  Am. 
100  U.  S.  195,  25  U.  S.  (L.  ed.)  621;  Dec.  622.    See  also  Stagg  v.  Connecti- 
Thomas  v.  Guarantee  Title,  etc.,  Co.,  cut  Mut.  L.  Ins.  Co.,  10  Wall.  589,  19 
81    Ohio   St.  432,  91  N.  E.  183,  26  U.  S.  (L.  ed.)  1038. 
L.R.A.(N.S.)  1210.  Note:  50  Am.  Dec.  10& 
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• 

in  accordance  with  any  recognized  usage  or  mode  of  dealing.*  More- 
over, an  agent  should  execute  his  authority  in  the  usual  manner  and 
has  no  authority  to  depart  from  the  custom  as  to  manner  of  accom- 
plishing what  he  is  employed  to  effect.4  For  example,  an  agent  under 
general  employment  to  make  sales  is  impliedly  authorized  to  employ 
only  those  means  for  the  purpose  usual  to  the  business,  and  the  pur- 
chaser cannot  safely  assume  that  he  had  authority  to  make  any  extraor- 
dinary guaranty  or  warranty,  or  one  beyond  the  usage  of  the  busi- 
ness in  which  the  agent  is  employed.*  •  But  in  such  cases  proof  of  a 
custom  to  warrant  is  competent,6  though  a  usage  of  trade  for  brok- 
ers to  warrant  goods  sold  to  be  of  merchantable  quality  has  been  held 
contrary  to  the  common  law  rule  of  caveat  emptor  and  therefore  in- 
valid.7 Moreover,  the  question  whether  an  agent  in  signing  a  par- 
ticular form  of  contract  made  himself  a  party  is  a  question  of  con- 
struction often  determined  by  usage.8  So  also  the  right  of  an  agent 
to  employ  subagents  is  controlled  largely  by  the  custom  in  his  particu- 
lar line  of  business.9  .  The  duration  of  the  agent's  contract  of  employ- 
ment is  also  frequently  controlled  by  custom.10  Thus,  a  general  con- 
tract t>f  hiring,  on  its  face  indefinite  as  to  time,  may  be  made  definite 
and  certain  by  reference  to  the  known  customs  which  enter  into  and 
govern  the  business  or  subject  matter  to  which  the  contract  relates,  as 
the  parties  are  presumed  to  have  had  such  customs  in  mind,  unless 
such  a  presumption  is  rebutted  by  the  agreement  itself.11  However, 
if  a  contract  is  entered*  into  by  which  one  person  employs  another  for 
a  stated  period,  the  employer  cannot  justify  his  discharge  of  the  em- 
ployee on  the  ground  that  a  custom  existed  in  the  business  giving 
him  the  right  to  cancel  the  contract  on  ten  days'  notice  that  the  em- 
ployee was  deficient  in  his  work.  Such  a  usage  is  inconsistent  with 
the  contract.12  The  same  is  true  of  a  usage  to  discharge  workmen 
when  work  is  wanting,  when  the  written  agreement  requires  thirty 

3.  Rohrbough  v.  United  States  Exp.  voL  21,  p.  846  et  seq. 

Co.,  50  W.  Va.  148,  40  S.  B.  398,  88  9.  Warner  v.  Martin,  11  How.  209, 
A.  S.  R.  849.  13  U.  S.  (L.  ed.)  667. 

4.  Upton  v.  Suffolk  County  Mills,  11       Note :  Ann.  Cas.  1915D  14. 

Cnsh.  (Mass.)  586,  59  Am.  Dec.  163.        And  see  Principal  and  Agent,  vol. 

5.  Johns  v.  Jaycox,  67  Wash.  403,  21,  p.  861  et  seq. 

121  Pac.  854,  Ann.  Cas.  1913D  471,  39  10.  Larkin  v.  Hecksher,  51  N.  J.  L. 
L.R.A.(N.S.)   1151  and  note.  133,  16  Atl.  703,  3  L.R.A.  137. 

6.  Pickert  v.  Marston,  68  Wis.  465,       Note:  8  Ann.  Cas.  281. 

32  N.  W.  550,  60  Am.  Rep.  876.    And      11.  See  Master  and  Servant,  voL 

see  Principal  and  Agent,  vol.  21,  p.  18,  p.  508. 

866.  12.  Baltimore  Base  Ball  Club,  etc. 

7.  Dodd  v.  Farlow,  11  Allen  (Mass.)  v.  Pickett,  78  Md.  375,  28  AtL  279,  44 
426,  87  Am.  Dec  726.  A.  S.  R.  304,  22  L.R.A.  690,    And  see 

8.  Note :  2  Erig.  Rul.  Cas.  468.    And  Master  and  Servant,  vol.  18,  p.  511. 
see  generally  Principal  and  Agent, 
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days'  notice  before  discharge.1*  There  are  numerous  decisions  to  the 
effect  that  the  charges  of  an  agent  for  his  services  are  controlled  by 
custom,  in  the  absence  of  an  express  agreement  in  the  matter,14  but 
in  some  jurisdictions,  evidence  of  customary  compensation  is  not  re- 
ceivable where  there  is  an  alleged  special  contract  and  the  compensa- 
tion is  in  dispute.15  Certain  usages  and  customs  among  agents  have 
been  declared  void  as  against  public  policy.  Any  custom  which 
would  place  the  agent  in  a  position  antagonistic  to  the  best  interests 
of  the  principal,  as  for  example  a  custom  for  the  agent  to  make  a 
profit  in  the  execution  of  the  agency,  is  illegal  and  void.16  Hence,  a 
custom  of  real  estate  agents  to  take  a  secret  commission  or  rebate  on 
repairs  made  upon  the  property  is  void,  as  contrary  to  public  policy.17 
So,  also,  usage  cannot  confer  upon  an  agent  the  right  to  act  for  and 
receive  compensation  from  both  parties  to  a  transaction  without  the 
knowledge  and  consent  of  both.18  Such  a  usage  is  unreasonable,  as 
it  operates  to  prevent  the  faithful  performance  of  the  contract  of 
agency  and  is  contrary  to  good  morals  and  sound  policy.10  Likewise 
it  has  been  held  that  a  custom  or  usage  of  carpet  making  which  would 
give  the  color  mixer  an  exclusive  title  as  against  his  employer  to  the 
various  combinations  and  shades  of  color  devised  by  him  for  use  in 
the  manufacture  of  carpets  in  his  employer's  mill  is  unreasonable, 
and  cannot  be  sustained.80  * 

22.  Contracts  between  Professional  Persons  and  Their  Employers. 
— The  contracts  existing  between  attorneys  and  their  clients  are  often 
affected  by  custom.  For  example,  the  personal  liability  of  an  attorney 
for  the  incidental  expenses  of  litigation  may  be  fixed  by  custom.1  So 
proof  that  costs  taxed  in  a  suit  in  favor  of  the  successful  party  are  by 
particular  custom  regarded  as  belonging  to  the  attorney  may  be  estab- 
lished by  the  testimony  of  members  of  the  bar.2  In  England,  it  seems 
that  the  fee  of  a  minister  for  the  celebration  of  a  marriage  may  be 

13.  Devonald  v.  Rosser,  [1906]  2  K.  94  N.-E.  260,  34  L.R.A.(N.S.)  1046 
B.  728,  75  L.  J.  K.  B.  688,  95  L.  T.  and  note. 

"N.  S.  232,  22  Times  L.  Rep.  682,  2       18.  National   Sav.   Bank  v.   Ward,- 
British  RuL  Cas.  780,  6  Ann.  Cas.  230.  1?0  U.  S.  195,  25  U.  S.  (L.  ed.)  621; 

14.  United  States  v.  Fillebrown,  7  ?™™*h  v.  Hemmer,  1  Allen 
Pet.  28,  8  U.  S.  (L.  ed.)  596;  Turner  v.  (Mass.)  494 \1% I  Am.  Dec.  756;  Walker 
Yates,  16  How.  14,  14  U.  S.  (L.  ed.)  l^^f'li  ^  ^  93  AnL  ^ 
824;  Edelen  v.  Herman,  162  Ky.  500,  %Xte°  45  LRA  48 

172  S  W  936,  L.R.A.1915C  1208  and      »  gj^jj  J^jJJ  M  P||  gt 

^;J^1U^^ap^0r^>lll?,^f•        588,  39  Atl.  493,  63  A.  S.  R.  809,  40 
227,  22  S.  B.  108,  29  L.R.A.  215.        l.r' A.  550. 

Note:  44  L.R.A.  600.  1."  Note:"  Ann.  Cas.  1917B  523. 

15.  Note:  L.R.A.1915C  1210.  2.  Bodflsh  v.  Fox,  23  Me.  90,  39  Am. 

16.  Tyrrell  v.  London  Bank,  10  H.  d^  en.  Generally  as  to  the  admis- 
L.  Cas.  26,  31  L.  J.  Ch.  369,  2  Eng.  sibility  of  usage  or  custom  in  determin- 
Rul.  Cas.  496  and  note.  ing  the  value  of  legal  services,  see  At- 

17.  Little  v.  Phipps,  208  Mass.  331,  tobnets  at  Law,  voL  2,  p.  1060. 
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fixed  by  custom.8  The  existence  of  a  custom  among  surveyors  to 
guarantee  accuracy  of  a  survey  by  certificate,  for  the  payment  of  a 
fee  larger  than  that  charged  for  a  mere  survey,  will  not  relieve  one 
from  whom  a  certificate  is  not  required  from  liability  for  the  cost  of 
moving  a  building  which,  in  reliance  on  his  survey,  was  placed  be- 
yond the  boundaries  of  the  owner's  property,  where  he  knew  at  the 
time  of  his  employment  the  character  of  building  which  was  to  be 
erected  on  the  lot.  Such  a  condition  cannot  change  the  liability  of  a 
surveyor  for  negligence,  when  employed  to  make  an  accurate  survey.4 
In  the  absence  of  a  specific  agreement,  an  architect  cannot  recover 
for  sketches  and  estimates  on  the  basis  of  a  percentage  on  his  esti- 
mates, even  where  such  is  the  usage,  if  it  is  not  known  to  the  cus- 
tomer.6 And  the  custom  of  architects  to  retain  ownership  of  plans 
after  the  completion  of  the  work  of  the  building  in  question  has  been 
declared  unreasonable  and  therefore  invalid.6 

23.  Brokers,  Factors,  and  Bailees. — It  is  well  settled  that  where  a 
principal  sends  an  order  to  a  broker  engaged  in  an  established  market 
or  trade,  for  a  deal  in  that  trade,  he  confers  authority  on  the  broker 
to  deal  according  to  any  well  established  usage  in  that  market  or  trade^ 
especially  when  such  usage  is  known  to  the  principal,  and  is  fair  in 
itself,  and  does  not  change  in  any  essential  particular  the  contract 
between  the  principal  and  agent,  or  involves  no  departure  from  the 
instructions  of  the  principal,  provided  the  transaction  for  which  the 
broker  is  employed  is  legal  in  its  character,  and  does  not  violate  any 
rule  of  law,  good  morals,  or  public  policy.7  Thus,  where  one  em- 
ploys a  commission  merchant  to  buy  grain  on  speculation  in  a  board 
of  trade,  the  contract  is  controlled  by  the  usage  of  the  board  of  trade.8 
So  also  it  has  been  held  that  the  custom  of  brokers  in  a  certain  market- 
to  repledge  stocks  which  they  are  carrying  for  customers  on  a  margin 
gives  implied  authority  for  such  repledge  when  they  are  employed 
to  deal  in  that  market.9    Likewise,  a  custom  of  brokers  to  sell  stock 

3.  Bryant  v.  Foot,  L.  R.  3  Q.  B.  497,  37  U.  S.  (L.  ed.)  819;  Lyon  ▼.  Cnl- 

36  L.  J.  Q.  B.  65,  37  L.  J.  Q.  B.  217, 18  bertson,  83  111.  33,  25  Am.  Rep.  349 ; 

L.  T.  N.  S.  587,  16  W.  R.  808,  9  B.  &  Raisin  v.  Clark,  4i  Md.  158,  20  Am. 

S\44^'  f  Eng-  Rul\Cas-  281-  Rep.  66;  Rupp  v.  Sampson,  16  Gray 

.H^li    .      0r^66H'5  <Mass-)    398>   77  A™-  &<*•  416;   De 

*     f  If  V  £?'/52\  \9i3P  Cordova  v.  Bamum,  130  N.  Y.  615,  29 

and  note,  38  LR.A.(N.S.).  1043;  -K  E#  1099  27  A;  S.  R.  538;  Ferguson 

*S£&^£^ 554> *  n *■*" V^ » s- * «*. - 

6.  Gibbon  v.  Pease,  [19051  1  K.  B.  **%—  ^      n      1ft,„  OAQ 
810,  74  L.  J.  K.  B.  502,  69  J.  P.  209,  53  ™ot? :  AnI?-  C**'  1915,B  ,908'  MO 
W.  R.  417,  92  L.  T.  N.  S.  433,  21  Times  And  see  B™™**  ™1.  4,  p.  263  et 
L.  Rep.  365,  3LG.R,  461,  3  British  8e*   ^ 

Rnl.  Cas.  460  and  note,  2  Ann.  Cas.  713  8-  Corbett  v.  Underwood,  83  111.  324, 

and  note.  26  Am-  R*p.  392. 

7.  Irwin  v.  Williar,  110  U.  S.  499,  4  9.  Skiff  v.  Stoddard,  63  Conn.  198, 
S.  Ct.  100,  28  U.  S.  (L.  ed.)  225;  Bibb  26  Atl.  874,  28  Atl.  104,  21  L.R.A. 
v.  Allen,  i49  U.  S.  481,  13  S.  Ct.  950,  102. 
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for  want  of  sufficient  margin  without  notice  to  the  customer  may  be 
shown.10  However,  usages  of  brokers  must  conform  to  legal  require- 
ments in  order  to  be  enforced.  Thus  in  an  action  of  damages  for 
fraudulent  representations,  by  a  broker  employed  to  sell  cigars,  as  to 
the  responsibility  of  a  proposed  buyer  from  the  principal,  evidence 
was  admitted  on  behalf  of  the  defendant,  in  order  to  show  that  the 
principal  did  not  rely  on  the  representations  and  that  by  custom  and 
usage,  manufacturers  and  dealers  in  cigars  do  not  rely  on  represen- 
tations by  brokers  as  to  the  responsibility  of  purchasers,  but  this  was 
held  to  be  erroneous  on  appeal,  on  the  ground  that  such  a  usage  is 
unreasonable  and  repugnant  to  common  sense  and  good  morals.11  So 
also  a  usage  of  brokers,  contrary  to  general  law  and  the  terms  of  their 
contracts,  to  sell  and  hypothecate  pledged  stock  at  pleasure,  and  to 
return  an  equal  number  of  shares  upon  payment  of  the  amount  se- 
cured by  the  pledge,  is  invalid.14  The  same  general  principles  apply 
to  factors.1*  Thus,  factors  may  be  under  obligation  to  insure  the 
goods  of  their  principals,  when  such  is  the  custom.14  So  also  a  fac- 
tor may  by  usage  and  custom  have  the  power  to  sell  goods  on  credit, 
when  consigned  to  him,1*  in  the  absence  of  instructions  to  the  con- 
trary.16 But  a  merely  local  custom  among  factors  to  credit  the  buy- 
er with  the  amount  of  a  sale  and  charge  him  with  goods  received  from 
him  is  not  binding  on  the  principal.17  Evidence  of  usage  and  custom 
is  generally  held  to  be  admissible  in  the  construction  of  the  contracts 
of  bailees,18  including  wharfingers19  and  warehousemen.20     Thus, 

10.  Baker  v.  Drake,  66  N.  Y.  518,  23  McCredie,  1  Bay  (S.  C.)  294,  1  Am. 
Am.  Rep.  80.  Dec.  617  and  note ;  McConnico  v.  Cur- 

11.  Fuller  v.  Robinson,  86  N.  Y.  306,  sen,  2  Call  ( Va.)  358.  1  Am.  Dec.  540. 
40  Am.  Rep.  540.  And  see  Factors,  vol.  11,  p.  759. 

12.  Dykers  v.  Allen,  7  Hill  (N.  Y.)  16.  See  Factors,  vol.  11,  p.  766. 
497,  42  Am.  Dee.  87.  17.  Liebhardt  v.  Wilson,  38  Colo.  1, 

13.  Allen  v.  St.  Louis  Nat.  Bank,  120  88  Pac.  173,  120  A.  S.  R.  97. 

U.  S.  20,  7  S.  Ct  460,  30  U.  S.  (L.  ed.)  18.  Morningstar  v.  Cunningham,  110 

573;  Deshler  v.  Beers,  32  111.  368,  83  !"<*•  328,  11  N.  B.  593,  59  Am.  Rep. 

Am.  Dee.  274;  Chesterfield  Mfg.  Co.  v.  211;  Inglebnght  v.  Hammond,  19  Ohio 

Dehon,  5  Pick.  (Mass.)  7,  16  Am.  Dec.  337,63  Am.  Dec.  430  and  note.    And 

367;  Vail  v.  Durant,  7  Allen  (Mass.)   ^?A^aamA^}{  3'  $ '  }°l  o«Q    « 
408    83   Am    Dec    695-    Phillips    v        19-  Cox  v-  °  Rllev>  4  Ind*  368'  58 

c     u    >io  m'    oa  'n?   aL    tw,    Qfto.   Am.  Dec.  633  and  note;  Blin  v.  Mayo, 
Scott,  43  Mo.  86,  97  Am    Dec.  369;   1Q  y    M  33  Am  ^  1?5     And  ^ 

Laussatt  v.  Lippincott,  6  Serg.  &  R.  ^HABVT:g 

(Pa  )  386,  9  Am.  Dee   440  and  note.  20    Desbft  v    Hollandj  12  Ala.  513, 

And  see  Factors,  vol.  11,  p.  / 63.  46    Am     Dec     261:    Merchants,    etc., 

14.  See  Factors,  vol.  11,  p.  768.  Transp.  Co.  v.  Storv.  50  Md.  4,  33  Am. 

15.  Greely    v.    Bartlett,    1  •  Greenl.   pep>    293;    Ledvard   v.    Hibbard.    4$ 

(Me.)  172,  10  Am.  Dec.  54;  Goodengw   Mich.  421,  12  K  W.  637,  42  Am.  Ren. 

r.  Tyler,  7  Mass.  36,  5  Am.  Dec.  22  and  474;  Chase  v.  Washburn,  1  Ohio  St. 

note ;  Daylight  Burner  Co.  v.  Odlin,  51  244,  59  Am.  Dec.   623 :    Governor   v. 

N.  H.  56,  12  Am.  Rep.  45;  James  v.   Withers,  5  Grat.  (Va.)  24,  50  Am.  Dec. 

R.  C.  L.  Vol.  XXVII.— 12.        J77 
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evidence  of  custom  or  usage  is  admissible  to  determine  yhether  the 
contract  between  the  warehouseman  and  the  depositor  is  one  of  bail- 
ment or  sale  in  cases  where  the  contract  is  expressed  in  language  of 
ambiguous  or  doubtful  meaning,  or  is  silent  upon  some  material  in- 
quiry of  fact.1  So  the  right  of  a  bailee  to  assert  a  general  lien  on  goods 
in  his  possession  may  be  established  by  custom.8 

24.  Banking  and  Negotiable  Instruments. — Much  of  the  law  of 
banking,  as  well  as  of  mercantile  paper,  has  grown  out  of  custom, 
and,  notwithstanding  the  extent  to  which  the  law  has  been  embodied 
in  statutes,  there  is  a  large  part  of  the  law  on  these  questions  which 
still  remains  unwritten.*  Accordingly  it  is  the  general  rule  that  any 
person  dealing  with  a  bank,  with  knowledge  of  its  usages,  will  be 
bound  by  the  same.4  Thus  the  usages  and  customs  of  a  bank  bind 
the  parties  to  a  note  made  payable  there.5  Likewise,  the  indorser 
of  a  note  made  negotiable  in  a  certain  bank  is  bound  by  the  estab- 
lished and  known  usage  of  such  bank,6  though  a  nonmember  of  a 
clearing  house  is  not  bound  by  its  rules,  and  a  member  bank  which 
adopts  the  method  of  the  clearing  house  does  not  bind  its  depositor.7 ' 
A  custom  or  usage  of  a  bank,  to  be  binding,  must,  however,  be  gen- 
eral as  to  place,  and  not  confined  to  any  particular  bank  or  banks,8 
and  if  it  be  but  local  in  character,  it  must  appear  that  such  usage 
was  known  to  the  party  dealing  with  the  bank.0  Thus,  a  special 
local  custom  of  bankers  regarding  the  value  of  bank  bills  cannot 
change  the  values  fixed  by  law,  and  such  change  can  be  made  only 
by  special  agreement.10  So  the  custom  among  the  banks  of  a  cer- 
tain place  to  pay  notes  made  by  a  depositor  payable  at  a  bank  out 
of  his  deposit,  without  instructions,  in  order  to  be  binding,  must  be 

95  and  note;  Hale  v.  Milwaukee  Dock  Note:  21  L.R.A.  445. 

Co.,  23  Wis.  276,  99  Am.  Dec.  169.  5.  Planters'   Bank   v.   Markham,   5 

And  see  generally  Warehouses.  How.   (Miss.)'  397,  37  Am.  Dec  162; 

1.  Note:  10  Ann.  Cas.  1076.  Harrison  v.  Crowder,  6  Smedes  &  M. 

2.  Bock  v.  Gorrissen,  2  DeG.  P.  &  (Miss.)    464,   45   Am.   Dec.  290   and 
J.  434,  30  L.  J.  Ch.  39,  16  Eng.  Rul.  note. 

Cas.  113  and  note.  6.  Pearson  v.  Bank  of  Metropolis,  1 

3.  Notes:  50  Am.  Dec.  97;  21  L.R.A.  p^.  89>  7  u#  s#  (L#  ^  35 

^  ~  „     ,     « „  .        ,.     ,       7.  Dorchester    v.    Merchants'    Nat. 

Pet  STU  YkX  £$*&£  *ft  S S^^  "*  *  *  *  50 

11 U.  S.  (L.  ed.)  181;  Merchants'  Bank  14  U:  M^  £•>  *05;  ^nssonJ'  ?°*; 

v.  Central  Bank,  1  Ga.  418,  44  Am.  5?r^  ^J*8^8™8?1;  ^°I  *2  S' 
Dec.  6G3;  Union  Bank  v.  Planters'  W .  774,  10  A.  S.  R.  669,  3  L.R. A.  273. 
•Bank,  9  Gill  &  J.  (Md.)  439,  31  Am.  9-  Calhoun  v.  Ainsworth,  118  Ark. 
Dec.  113;  Scollans  v.  Rollins,  179  Mass.  316,  176  S.  W.  316,  L.R.A.1915E  395; 
346,  60  N.  E.  983,  88  A.  S.  R.  386;  Citizens'  Bank  v.  Grafflin,  31  Md.  507, 
Morgan  v.  Bank  of  North  America,  8  1  Am.  Rep.  66. 

Serg.  &  R.  (Pa.)  73,  11  Am.  Dec.  575.       10.  Marine  Bank  v.  Chandler,  27  111. 
And  see  Banks,  vol.  3,  p.  376.  525,  81  Am.  Dec.  249. 
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certain  and  uniform,  and  there  must  be  a  reasonable  ground  to  sup- 
pose that  it  was  known  to  both  parties  to  the  contract.11    The  well 
established  usages  and  by-laws  of  a  bank  respecting  demand  and  no- 
tice are  to  be  understood  as  forming  a  part  of  the  contract  with  par- 
ties who  have  dealings  with  the  bank,12  and  must  be  taken  into  ac- 
count in  determining  what  is  sufficient  to  constitute  presentment  for 
payment1*  and  demand.14    But  an  indorsees  right  to  demand  and 
notice  cannot  be  waived  by  a  custom  or  usage  established  by  a  bank 
for  its  own  convenience,  and  a  custom  of  indorsers  to  waive  demand 
and  notice  cannot  be  shown  to  change  the  contract  implied  in  law 
from  the  indorsement.15    Moreover,  a  custom  not  to  present  a  note 
payable  at  a  particular  barlk  until  the  bank  is  closed  for  the  day,  or, 
in  other  words,  not  to  present  it  at  all,  is  utterly  repugnant  to  l&w, 
and  of  no  effect.1*  So,  also,  no  custom  among  bankers  as  to  the  manner 
of  presenting  checks  for  payment  will  relieve  them  from  the  legal 
duty  of  presenting  such  checks  within  a  reasonable  time.17    Likewise, 
a  local  custom  of  banks  to  take  up  checks  drawn  upon  them  by  their 
depositors  with  their  own  checks  on  other  banks  will  not  excuse  hold- 
ers from  exercising  the  utmost  diligence  in  collecting  the  substituted 
checks.18    But  where  a  note  is  payable  at  a  bank  whose  usage  it  is  to 
give  notice  of  protest  to  indorsers  residing  in  the  place  where  the  bank 
is  located,  through  the  post  office,  such  notice  will  bind*  such  indors- 
ers.19   A  person  intrusting  paper  to  a  bank  for  collection  may  be 
bound  by  a  custom  which  is  reasonable  and  which  is  sufficiently  gen- 
eral to  justify  the  presumption  that  it  is  known,20  but  the  rule  is  other- 
wise where  the  usage  is  contrary  to  law.1    Hence,  by  the  weight  of 

11.  (frisson  v.  Commercial  Nat.  18.  Noble  v.  Doughten,  72  Kan. 
Bank,  87  Tenn.  350,  10  S.  W.  774,  10  336,  83  Pac.  1048,  3  L.B.A.(N.S.)  1167 
A.  S.  R.  669,  3  L.R.A.  273.  and  note. 

12.  Lincoln,  etc.,  Bank  v.  Page,  9  19.  Carolina  Nat  Bank  v.  Wallace, 
Mass.  156,  6  Am.  Dec.  52.  13  S.  C.347,  36  Am.  Rep.  694. 

Note:  21  L.R.A.  441.  20.  Farley  Nat.  Bank  v.  Pollock,  145 

13.  Wallace  v.  Gwin,  15  La.  223,  Ala.  321,  39  So.  612, 117  A.  S.  R.  44,  8 
35  Am.  Dec.  202;  Ellis  v.  Ohio  L.  Ins.,  Ann.  Cas.  370,  2  L.R.A.(N.S.)  194; 
etc.,  Co,,  4  Ohio  St.  628,  64  Am.  Dec.  Manufacturers'  Nat.  Bank  v.  Conti- 
6y>-    mmjL_  „        T  ^           „  „  nental  Bank,  148  Mass.  553,  20  N.  E. 

^aT111^611  y^Jo£nu0n,  ^    f  o   193>  12  A-  S-  R-  598'  2  L-R-A-  6"  «* 
449,  9  Am.  Dec.  165;  Coheav.  Hunt,  2  not       Men  v    Merchants'   Bank,   22 

Smedes  &  M   (Miss.)  227,  41  Am.  Dec.  Wend    (N  y  }  215>  34  ^  Dec  »m 

&»j  and  note.  See  also  Ayrault  v.  Pacific  Bank  47  ^ 

15.  Piscataqua  Exch.  Bank  v.«  Car-  v    -_A   7J,        D        -QA    _>      ' 

ter,  20  N.  H   246,  51  Am.  Dec.  217.  J-  5/0'  7  Am;  ***  W''**™*  7' 

16.  Wallace  v.  Gwin,  15  La.  223,  **?*£% *"* 1  N^A B^kk  ^^ 
35  Am.  Dec.  202.  614»  38  Pac-  211'  43  A-  S-  **•  870  and 

17.  Wymore    First    Nat.    Bank    v.  no{^  n 

Miller,  37  Neb.  500,  55  N.  W.  1064,  40       Notes:   21   L.R.A.  442;   52  L.R.A. 
A.  S.  R.  499;  German  American  Bank    (N.S.)  637. 

v.  Wright,  85  Wash.  460, 148  Pac.  769,       1.  Minneapolis    Sash,    etc.,    Co.   v. 
Ann.  Cas.  1917D  381.  Metropolitan  Bank,  76  Minn.  136,  78 
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authority,  the  custom  of  a  bank  to  send  paper  received  for  collection 
to  the  bank  on  which  it  is  drawn,  being  unreasonable,  is  void,8  though 
there  is  authority  to  the  contrary.8  The  usage  of  a  bank  to  surrender 
the  drafts  of  absent  persons  on  receipt  of  the  drawee's  check  has  also 
been  declared  to  be  an  unreasonable  usage.4  Likewise,  usage  cannot 
sanction  the  practice  of  accepting  in  payment  of  a  note  anything 
other  than  coin  or  money  at  its  true  value.6  And  a  usage  in  a  particu- 
lar place,  however  long  or  well  established,  that  checks  may  be  received 
as  a  means  of  payment  for  a  bill,  and  the  bill  be  held  over  until  the 
next  day  without  protest,  for  the  purpose  of  ascertaining  whether  the 
check  will  be  paid,  cannot  be  allowed  to  alter  the  general  commercial 
usage  of  the  world.6  A  usage  among  bariks  to  postpone  presentment 
until  the  expiration  of  the  third  day  of  grace  may  be  shown,7  unless 
the  time  for  presentment  be  fixed  by  a  positive  rule  of  law.®  The  right 
to  draw  upon  another  for  the  payment  of  a  bill  of  exchange  may  also 
be  established  by  custom,9  but  the  practice  of  a  bank's  paying  over- 
drafts cannot  ripen  into  a  valid  custom  when  opposed  to  law.10  Usage 
or  custom  among  banks  cannot  excuse  a  bank  for  negligence  in  the 
collection  of  negotiable  paper.11  The  determination  of  the  question 
whether  a  note  has  been  accepted  in  extinguishment  of  a  debt  may 
be  affected  by  usage,12  and  the  meaning  to  be  attached  to  the  terms 
in  a  negotiable  instrument  in  reference  to  the  medium  of  payment, 

N.  W.  980,  77  A.  S.  R.  609  and  note,  States  Bank,  11  Wheat.  431,  6  U.  S. 

44  L.B.A.  504.  (L.  ed.)  512;  Cookendorfer  v.  Preston, 

2.  Farley  Nat  Bank  v.  Pollock,  4  How.  317,  11  U.  S. '  (L.  ed.)  992; 
145  Ala,  321,  39  So.  612,  117  A.  S.  R.  Columbia  Bank  v.  Magruder,  6  Har. 
44,  8  Ann.  Cas.  370  and  note,  2  L.R.A.  &  J.  (Md.)  172,  14  Am.  Dec.  2/1; 
(N.S.)  194  and  note.  Bowen  v.  Newell,  13  N.  Y.  290,  64  Am. 

Notes:  2  L.R.A.  699;  2  L.R.A.(N.S.)  Dec.  550. 

194.  Note:  21  L.R.A.  440. 

And  see  Banks,  vol.  3,  p.  629  et  8.  Morrison  v.  Bailey,  5  Ohio  St.  13, 

seq.                                            •  64  Am.  Dec.  632. 

3.  Kershaw  v.  Ladd.  34  Ore.  375,  9.  Schimmelpennich  v.  Bayard,  1 
56  Pac.  402/ 44  L.R.A.  236  and  note.  Pet.  264,  7  U.  S.  (L.  ed.)  138;  Butte 

Notes:  2  L.R.A.(N.S.)  196;  8  Ann.  First  Nat.  Bank  v.  Fiske,  133  Pa.  St. 

Cas.  374.  241,  19  Atl.  554,  19  A.  S.  R.  635,  7 

And  see  Banks,  vol.  3,  p.  630.  L.R.A.  209. 

4.  Whitney  v.  Esson,  99  Mass.  308,  10.  Lancaster  Bank  v.  Woodward, 
96  Am.  Dec.  762  and  note.  18  Pa.  St.  357,  57  Am.  Dec.  018. 

5.  Graydon  v.  Patterson,  13  la.  256,  11.  Noble  v.  Doughten,  72  Kan.  336, 
81  Am.  Dec.  432.  And  see  Payment,  83  Pac.  1048,  3  L.R.A.(N.S.)  1167; 
vol.  21,  p.  37  et  seq.  Minneapolis  Sash,  etc.,  Co.  v.  Metro- 

6.  Strong  v.  King,  35  111.  9,  85  Am.  politan  Bank,  76  Minn.  136,  78  N.  W. 
Dec.  336  and  note.  See  also  Morrison  980,  77  A.  S.  R.  609  and  note,  44 
v.  Bailey,  5  Ohio  St.  13,  64  Am.  Dec.  L.R.A.  504;  Allen  v.  Merchants'  Bank, 
632  and  note.  22  Wend.   (N.  Y.)  215,  34  Am.  Dec. 

7.  Washington  Bank  v.  Triplett,  1  289  and  note. 

Pet.  25,  7  U.  S.  (L.  ed.)  37;  Renner  12.  Vamer  v.  Noblehorough,  2 
v.  Columbia  Bank,  9  Wheat.  581,  6  Greenl.  (Me.)  121,  11  Am.  Dec.  48  and 
U.   S.   (L.  ed.)   166;  Mills  v.  United   note. 
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such  as  "Canada  money,"  in  or  "currency,"  may  be  established  by 
usage.14  In  all  cases,  however,  the  usage  or  custom  must  not  contra- 
vene any  principle  of  law.  Hence,  in  the  case  of  an  ordinary  general 
deposit,  usage  cannot  be  shown  to  negative  the  legal  effect  of  the  same 
as  passing  the  title  to  the  money  deposited  to  the  bank.16  And  evi- 
dence of  a  custom  among  banks  by  which  the  credit  given  on  taking 
a  check  upon  another  bank  is  merely  by  way  of  a  receipt  and  not  as 
payment  so  as  to  show  that  the  bank  is  not  a  purchaser  for  value  is 
not  admissible  to  control  the  agreement  of  the  parties,  as  shown  by 
such  credit  and  by  blank  indorsements  upon  the  check.16  So  also 
the  rule  of  law  that  the  statute  of  limitations  does  not  begin  to  run 
against  a  bank  deposit  until  demand  is  made  and  payment  refused 
cannot  be  overriden  by  custom.1^ 

25.  Negotiable  Instruments. — Custom  or  usage  often  establishes  the 
negotiable  character  of  instruments,  as  in  the  case  of  bonds  of  foreign 
governments  and  scrip  issued  by  agents  of  foreign  governments  pur- 
porting to  entitle  the  bearer  to  a  definite  bond.18  But  such  usage  must 
not  be  in  conflict  with  an  established  rule  of  law.  For  example,  cus- 
tom or  usage  cannot  make  certificates  of  corporate  shares  of  stock 
negotiable,  when  the  law  has  prescribed  the  contrary.19  Moreover, 
usage  cannot  prevent  the  words  "with  exchange"  from  destroying  the 
negotiable  character  of  a  promise  to  pay  a  sum  certain.20  Nor  can  it 
prevent  the  application  of  the  rule  that  one  who  takes  negotiable 
paper  after  it  is  due  does  so  subject  to  the  rights  of  antecedent  hold- 
ers.1 So  the  effect  of  the  certification  by  a  bank  of  a  note  or  check 
when  established  by  law  cannot  be  waived  by  usage  or  custom.8  Usage 
cannot  convert  the  liability  of  an  indorser  of  a  note  into  that  of  a 
joint  mater.* 

26.  Carriers. — Usage  and  custom  are  conceded  an  important  place 
in  connection  with  the  liabilities  of  carriers  of  goods  by  land  and 

13.  Thompson  v.  Sloan,  23  Wend,  per  Co.,  117  Minn.  124, 134  N.  W.  510, 
(N.  Y.)  71,  35  Am.  Dec.  546.  Ann.    Cas.    1913C    1115,    38    L.R.A. 

14.  Howe  v.  Hartness,  11  Ohio  St.  -(N.S.)  180. 

449,  78  Am.  Dec  312.  20.  Flagg  v.  School  Dist.  No.  70,  4 

15.  Thompson  v.  Riggs,  5  Wall.  663,  N.  D.  30,  58  N.  W.  499,  25  L.R.A. 
18  U.  S.  (L.  ed.)  704.  363.    And  see  Bills  and  Notes,  vol. 

16.  Shaw  v.  Jacobs,  89  la.  713.  55  3,  pp.  855,  856. 

N.  W.  333,  56  N.  W.  684,  48  A.  S.  R.  1.  Vermilye  v.  Adams  Exp.  Co-.,  21 

411  and  note,  21  L.R.A.  440  and  note.  Wall.  138,  22  U.  S.  (L.  ed.)  609. 

17.  Girard  Bank  v.  Penn  Tp.  Bank,  2.  Baltimore  Second  Nat.  Bank  v. 
39  Pa.  St.  92,  80  Am.  Dec.  507.  Western  Nat.  Bank,  51  Md.  128,  34 

18.  Gorgier  ▼.  Mieville,  3  B.  &  C.  Am.  Rep.  300;  Security  Bank  v.  Na« 
45,  10  E.  C.  L.  16,  5  Eng.  Rul.  Cas.  tional  Bank  of  Republic,  67  N.  Y.  458, 
197  and  note.  23  Am.  Rep.  129.    Generally  as  to  the 

19.  East  Birmingham  Land  Co.  v.  effect  of  certification  of  checks}  see 
Dennis,  85  Ala.  565,  5  So.  317,  7  A.  Checks,  vol.  5,  p.  521  et  seq. 

S-  R.  73  and  note,  2  L.R.A.  836 ;  3.  Harnett  v.  Holdrege,  73  Neb.  5/0, 
Schumacher  v.  Greene  Cananea  Cop-   1 03  N.  W.  277,  119  A.  S.  R.  905. 
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water,4  whether  indicated  upon  the  bills  of  lading  or  not*  Thus, 
where  the  master  of  a  vessel  in  distress  employs  a  person  to  assist  him, 
with  knowledge  of  a  custom  of  the  port  to  charge  fees  in  such  cases, 
the  owner  of  the  vessel  is  bound  by  such  custom.6  Usages  of  the  sea 
were  the  forerunners  of  many  of  the  rules  of  admiralty  of  the  present 
time.7  Generally  speaking,  however,  a  custom  limiting  or  restricting 
the  liability  of  a  common  carrier  cannot  be  shown.8  For  example,  a 
custom  of  railroads  not  to  receive  for  transportation  any  freight  un- 
less under  certain  conditions  modifying  their  common  law  liability 
is  contrary  to  law  and  public  policy.9  Moreover,  the  carrier  cannot 
restrict  his  liability  by  merely  proving  a  usage  on  its  part,  in  giving 
bills  of  lading,  to  notify  shippers  that  the  carrier  would  not  be  liable 
for  certain  kinds  of  losses.10  The  question  of  usage  and  custom  is 
often  vital  in  reference  to  liabilities  growing  out  of  the  contract  of 
transportation.  Where  by  usage' of  the  place,  goods  shipped  on  a 
vessel  are  consigned  to  the  master  for  sales  and  returns,  the  owners 
of  the  vessel  are  liable  for  payment  of  the  proceeds  to  the  shippers.11 
Evidence  of  a  usage  for  carriers  to  charge  lighterage  for  transport- 
ing goods  over  shoals  in  a  river  when  the  water  is  so  low  that  the 
carriers'  boats  cannot  pass  the  shoals  with  their  cargo  is  admissible  in 
an  action  to  recover  freight,  although  the  written. bill  of  lading  speci- 
fies the  rate  of  freight,  and  says  nothing  as  to  lighterage.12  -  Usage 
and  custom  are  also  determining  factors  in  many  cases  involving  ques- 
tions as  to  the  proper  conduct  of  transportation.  For  example,  usage 
may  be  shown  in  reference  to  the  course  of  navigation,18  or  as  to  the 

4.  Knox  v.  Rives,  14  Ala.  249,  48  McMillan  v.  Michigan  Southern,  etc., 
Am.  Dec.  97;  Strong  v.  Grand  Trunk  R.  Co.,  16  Mich.  79,  93  Am.  Dec.  208; 
fe.  Co.,  15  Mich.  206,  93  Am.  Dec.  Cole  v.  Goodwin,  19  Wend.  (N.  Y.) 
184';  Frederick  v.  Marquette,  etc.,  R.  251,  32  Am.  Dec.  470. 

Co.,  37  Mich.  342,  26  Am.  Rep.  531;  9.  Missouri  Pac.  R.  Co.  v.  Pagan, 

Gould  v.  Oliver,  4  Bing.  N.  C.  134,  33  72  Tex.  127,  9  S.  W.  749,  13  A.  S.  R. 

E.  C.  L.  301,  5  Scott  445,  3  Hodges  776,  2  L.R.A.  75.    See  Carriers,  vol. 

307,  7  L.  J.  C.  PI.  68,  14  Eng.  Rul.  •  4,  p.  779. 

Cas.  400  and  note.    See  Carriers,  vol.  10.  Illinois  Cent.  R.  Co.  v.  Smyser, 

4,  pp.  692,  779,  812,  821,  829,  915,  955,  38  111.  354,  87  Am.  Dec.  301. 

956.  11.  Emery    v.    Hersey,    4    Greenl. 

5.  Miller  v.  Georgia  R.,  etc.,  Co.,  88  (Me.)  407,  16  Am.  Dec.  268. 

Ga.  563,  15  S.  E.  316.  30  A.  S.  R.  170,       12.  Andrews  v.  Roach,  3  Ala.  590, 

18  L.R.A.  323.    See  Bills  or  Lading,  37  Am.  Dec.  718.    See  Griffith  v.  Cave, 

vol.  4,  p.  24;  Shipping,  vol.  24,  p.  22  Cal.  534,  83  Am.  Dec  82;  Cranwell 

1310.  .  v.  The  Fanny  Foediek,  15  La.  Ann. 

6.  Horan  v.  Strachan,  86  Ga.  408,  436,  77  Am.  Dec.  190;  Johnson  v. 
12  S.  E.  678,  22  A.  S.  R.  471  and  note.  Concord  R.  Corp.,  46  N.  H.  213,  88 

7.  See  Shipping,  vol.  24,  p.  1245  et  Am.  Dec.  199. 

seq.  13.  Jones  v.  Pitcher,  3  Stew.  &  P. 

8.  Boon  v.  The  Belfast,  40  Ala.  184,  (Ala.)  135,  24  Am.  Dec.  716;  Crosby 
88  Am.  Dec.  761  and  note;  Randall  v.  Fitch,  12  Conn.  410,  31  Am.  Dec. 
v.  Smith,  63  Me.  105, 18  Am.  Rep.  200 :  745. 
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manner  of  stowing  goods  in  transit14  And  a  carrier  may  show  that 
it  was  customary  for  two  flatboats  laden  with  cotton  to  descend  the 
river  lashed  together  where  cotton  was  damaged  while  being  thus 
transported.14  A  custom  to  suspend  business  on  a  holiday  does  not 
violate  the  duty  imposed  by  contract,  common  law,  or  statute,  upon  a 
carrier  to  transport  goods  delivered  to  it  to  their  destination,  accord- 
ing to  its  regular  course  of  business,  with  all  reasonable  dispatch,  and 
to  give  prompt  notice  to  the  consignee  of  their  arrival.16  And  if  the 
custom  of  giving  preference  to  perishable  property  over  other  freights, 
where  there  is  a  press  of  freights,  has  been  long  established  and  is  well 
known,  parties  are  supposed  silently  to  adopt  the  custom  as  part  of 
the  contract  of  carriage,  unless  it  conflicts  with  its  express  terms.17 
Custom  must  be  considered  also  in  determining  the  duties  of  a  carrier 
of  fruit  to  ventilate  its  cars,18  or  the  duty  of  a  carrier  of  passengers  to 
carry  the  sample  cases  of  traveling  salesmen  as  baggage,19  and  pack- 
ages carried  by  passengers  into  the  passenger  cars.20  Usage  and  cus- 
tom are  also  often  vital  factors  in  determining  what  constitutes  a  suffi- 
cient delivery  to1  or  by  a  carrier.*  Likewise,  it  is  competent  for  a 
common  carrier,  in  defense  of  an  action  for  injury  to  goods,  in  their 

14.  Clark  v.  Barnwell,  12  How.  272,  etc,  Co.,  77  Fed.  919,. 40  U.  S.  App. 
13  U.  S.  (L.  ed.)  985;  Rich  v.  Lam-  157,  23  C.  C.  A.  564,  35  L.R.A.  623; 
bert,  12  How.  347,  13  U.  S.  (L.  ed.)  Montgomery,  etc,  R.  Co.  v.  Kolb,  73 
1017;  Barber  v.  Brace,  3  Conn.  9,  8  Ala.  396,  49  Am.  Rep.  54;  Turner  v. 
Am.  Dec.  149;  Sproat  v.  Donnell,  26  Huff,  46  Ark.  222,  55  Am.  Rep.  580; 
Me.  185,  45  Am.  Dec  103  and  note;  Hayes  v.  Wells,  23  Cal.  185,  83  Am. 
Harris  v.  Moody,  30  N.  Y.  266,  86  Am.  Dec  89 ;  Baldwin  v.  American  Exp. 
Dec.  375.  And  see. Shipping,  vol.  24,  Co.,  23  111.  197,  74  Am.  Dec.  190;  Mul- 
p.  1304  et  seq.  '  ligan  v.  Illinois  Cent.  R.  Co.,  36  la. 

15.  Johnson  v.  Lightsey,  34  Ala.  169,  181,  14  Am.  Rep.  514;  Kohn  v.  Pack- 
73  Am.  Dec.  450  and  note.  ard,  3  La.  224,  23  Am.  Dec.  453;  State 

16.  Pennsylvania  R.  Co.  v.  Naive,  v.  Intoxicating  Liquors,  102  Me.  206, 
112  Tenn.  239,  79  S.  W.  124,  64  L.R.A.  66  Atl.  393,  11  L.R.A.(N.S.)  550; 
443.  Gibson  v.  Culver,  17  Wend.   (N.  Y.) 

17.  Peet  v.  Chicago,  etc,  R.  Co.,  20  305,  31  Am.  Dec.  297  and  note ;  Har- 
Wis.  594,  91  Am.  Dec  446  and  note.       rington  v.  McShane,  2  Watts   (Pa.) 

18.  Schwartz  v.  Erie  R.  Co.;  128  Ky.  443,  27  Am.  Dec  321 ;  Fisk  v.  Newton, 
22.  106  S.  W.  1188,  15  L.R.A.(N.S.)  1  Denio  (N.  Y.)  45,  43  Am.  Dec.  649 
80L     •  and  note.     See  also  Rawson  v.  Hol- 

19.  Fleischman  v.  Southern  Ry.,  76  land,  59  N.  Y.  611,  17  Am.  Rep.  394; 
S.  C.  237,  56  S.  E.  974,  9  L.R.A.(N.S.)    McMasters  v.  Pennsylvania  R.  Co.,  69  . 
519.  Pa.  St.  374,  8  Am.  Rep.  264;  Farmers,' 

20.  Runyan  v.  Central  R.  Co.,  64  etc.,  Bank  v.  Champlain  Transp.  Co., 
N.  J.  L.  67,  44  Atl.  985,  48  L.R.A.  16  Vt.  52,  42  Am.  Dec.  491  and  note; 
744.  Farmers,'    etc.,    Bank    v.    Champlain 

1.  See  Carriers,  vol.  4,  pp.  691-  Transp.  Co.,  23  Vt.  186,  56  Am.  Dec. 
693.  68  and  note;  Hooper  v.  Chicago,  etc., 

2,  The  Eddy,  5  Wall.  481,  18  TJ.  S.  R.  Co.,  27  Wis.  81,  9  Am.  Rep.  439. 
(L.  ed.)  486;  The  Delaware,  14  Wall.  See  also  Moore  v.  United  States,  196 
579.  20  U.  S.  (L.  ed.)  779;  Empire  U.  S.  157,  25  S.  Ct.  202?  49  U.  S.  (L. 
Transp.  Co.  v.  Philadelphia,  etc,  Coal  <»d.)    428;   Weyand  v.  Atchison,  etc, 
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delivery,  by  the  breaking  of  the  requisite  apparatus,  to  show  a  local 
usage  that  such  apparatus  is  to  be  furnished  by  the  consignee  of  the 
goods;  and,  if  such  usage  is  shown,  the  carrier  is  not  liable  for  injury 
to  the  goods,  occasioned  by  a  latent  defect  in  the  apparatus  furnished 
by  the  consignee.8  However,  custom  or  usage  is  never  admissible  to 
justify  the  doing  of  an  act  which  is  negligent  per  se,  such  as  a  custom 
of  carriers  to  deliver  goods  to  persons  other  than  the  consignee,  or  to 
whom  the  consignee  has  not  directed  or  authorized  the  delivery.4  The 
custom  of  returning  goods  to  the  consignor,  if  not  called  for,  is  un- 
reasonable when  applied  to  perishable  goods  or  where  the  freight  con- 
constitutes  a  large  proportion  of  the  value  of  the  goods  at  the  place  of 
consignment.5 

27.  Charter-Parties  and  Bills  of  Lading. — Usage  and  custom  arc 
admissible  in  evidence  to  determine  the  exact  agreement  of  the  parties 
to  a  charter-party,6  and  to  explain  the  meaning  of  expressions  con- 
tained therein,7  whether  the  charter  is  evidenced  by  writing  or  rests 
entirely  on  parol  evidence.8  In  fact,  usage  and  custom  form  a  part 
of  such  an  agreement.9  But  it  has  been  held  that  evidence  of  a  cus- 
tom to  consider  as  safe  a  particular  port  which  in  fact  is  not  reason- 
ably safe,  and  which  would  directly  contradict  the  charter-party,  is 
incompetent.10  Bills  of  lading  are  also  subject  to  interpretation  in  the 
light  of  usages  and  customs  surrounding  them.11  Thus,"  for  instance, 
parol  evidence  is  admissible  to  show  the  meaning  of  the  phrase  "dan- 
gers of  the  river"  ie  or  "inevitable  dangers  of  the  river"  18  when  in- 
serted in  a  bill  of  lading.  However,  the  language  of  bills  of  lading 
often  has  a  definite  legal  meaning  which  slight  proof  of  custom  can- 
It.  Co.,  75  la.  573,  39  N.  W.  899,  9  A.  8.  Thompson  v.  Hamilton,  12  Pick. 
S.  R.  504,  1  L.R.A.  650.  (Mass.)  425,  23  Am.  Dee.  619. 

Note:  50  Am.  Dec.  99.  9.  Raymond  v.  Tyson,  17  How.  53, 

And  see  Carriers,  vol.  4,  pp.  821,  15  U.  S.   (L.  ed.)   47;  The  Convoy's 
829;  Shipping,  vol.  24,  p.  1350  et  seq.  Wheat,  3  Wall.  225,  18  U.  S.  (L.  ed.) 

3.  Loveland  v.  Burke,  120  Mass.  139,  194. 

21  Am.  Rep.  507.  10.  The  Gazelle,  128  U.   S.  474,  9 

4.  Mobile,  etc.,  R.  Co.  v.  Bay  Shore  S.   Ct.  139,  32  U.   S.    (L.   ed.)    496; 
Lumber  Co.,  165  Ala.  610,  51  So.  956,  Mencke  v.  Java  Sugar,  187  U   S   *48 

13l    ^S'v    8f'  ir  •       ofl  M      23  S'  Ct  86'  47  U'  S'  <L-  ed«)  ^    ' 

243,  i5  Am.  Dec.  123  and  note  70  Am    Dec    5W      a  Q  > 

'  sey '  1  C  P  vTtVh  J  C  PT  cial  Bank  v'  J"  K'  Arm^  <k  ™  <>a. 
lii  24  V'R  984  9  Eng!  Rul .Si  ™>  ?  S*  R  5f>  65  **+-"*•  And 
204;  Burton  v.  English.  12  Q.  B.  D.  see  B'LLS  0P  ^  vo1-  4>  P-  24  et 
218,  5  Asp.  M.  Cas.  187,  53  L.  J.  Q.  "*{  SoHIPPIN0>  ™1.  24,  p.  1310  et  seq. 
B.  133,  49  L.  T.  N.  S.  768,  32  W.  R.  }2-  a^pson  v.  Gazzam,  6  Port. 
655,  24  Eng.  Rut.  Cas.  491.  And  see  (AJa-)  123>  30  Am.  Dec.  578;  Mc- 
Shipping,  vol.  24,  p.  1097  et  seq.  Clure  v.   Cox,  32  Ala.  617,  70   Am. 

7.  Allegre  v.  Maryland  Ins.  Co.,  6  Dec-  552  and  note. 
Har.  &  J.    (Md.)   408,  14  Am.  Dec.       13.  Gordon  v.  Little,  8  Serg.  &  R. 
289.  (Pa.)  533,  11  Am.  Dec.  632  and  note. 
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not  change.14  Nor  can  usage  or  custom  be  introduced  in  evidence 
for  the  purpose  of  varying15  or  contradicting16  a  bill  of  lading. 
Thus,  where  the  carrier  is  excepted  from  liability  for  losses  by  "dan- 
gers of  the  river,"  evidence  of  a  local  custom  that  the  carrier  is  to  be 
liable  only  for  losses  caused  by  his  negligence  or  dishonesty  is  not 
admissible  to  vary  his  written  contract.17  Any  practice  in  a  single 
city,  however  general  it  may  become,  has  not  the  force  of  custom  to 
release  its  merchants  from  the  obligation  of  an  ordinary  bill  of 
lading.18 

28.  Insurance. — There  is  no  question  but  that  contracts  of  insur- 
ance must  be  interpreted  in  the  light  of  the  usages  and  customs  affect- 
ing such  agreements,19  when  the  terms  used  are  of  doubtful  meaning 

14.  Garrison  v.  Memphis  Ins.  Co.,  ard  Ins.  Co.,  138  Mass.  375,  52  Am. 
19  How.  312,  15  U.  S.  (L.  ed.)  656.       Rep.    277;    Merchants'    Ins.    Co.    v. 

15.  Cox  v.  Peterson,  30  Ala.  608,  68  Prince,  50  Minn.  53,  52  N.  W.  131,  36 
Am.  Dec.  145;  The  Alhambra,  6  P.  A.  S.  R.  626  and  note;  Taylor  v. 
D.  68,  50  L.  J.  P.  D.  &  A.  36,  43  L.  Grand  Lodge,  etc.,  101  Minn.  72,  111 
T.  N.  S.  636,  29  W.  R.  655,  8  Eng.  N.  W.  919,  118  A.  S.  R.  606,  11  Ann. 
Rul.  Cas.  351  and  note.  Cas.  260,  11  L.R.A.(N.S.)  92;  Natchez 

16.  Midland  Nat.  Bank  v.  Missouri  Ins.  Co.  v.  Stanton,  2  Smedes  &  M. 
Pac.  R.  Co.,  132  Mo.  492,  33  S.  W.  (Miss.)  340,  41  Am.  Dec.  592;  Walsh 
521,  53  A.  S.  R.  505  and  note.  v.  Homer,  10  Mo.  6,  45  Am.  Dec.  342 

Note:  50  Am.  Dec.  101.  and    note;    Hartford    Protection    Ins. 

17.  Turney  v.  Wilson,  7  Yerg.  Co.  v.  Harner,  2  Ohio  St.  452,  59  Am. 
(Tenn.)  340,  27  Am.  Dec.  515  and  Dec.  684  and  note;  Merchants'  etc., 
note.  Ins.  Co.  v.  Shillits,  15  Ohio  St.  559,  86 

18.  Brittan  v.  Barnaby,  21  How.  Am.  Dec.  491  and  note;  Union  Cent. 
527,  16  U.  S.  (L.  ed.)  177.  L.  Ins.   Co.  v.  Pottker,  33  Ohio   St. 

19.  Livingston  v.  Maryland  Ins.  Co.,  459,  31  Am.  Rep.  555;  Girard  F.,  etc., 
7  Cranch  506,  3  U.  S.  (L.  ed.)  421;  Ins.  Co.  v.  Stephenson,  37  Pa.  St. 
Gracie  v.  Marine  Ins.  Co.,  8  Cranch  293,  78  Am.  Dec.  423;  Helme  v.  Phila- 
75,  3  U.  S.  (L.  ed.)  492;  Barnard  v.  delphia  L.  Ins.  Co.,  61  Pa.  St.  107, 100 
Adams,  10  How.  270,  13  U.  S.  (L.  ed.)  Am.  Dec.  621;  Adams  v.  Pittsburgh 
417;  Hostetter  v.  Park,  137  U.  S.  30,  Ins.  Co.,  95  Pa.  St.  348,  40  Am.  Rep. 
11  S.  Ct.  1,  34  U.  S.  (L.  ed.)'  568;  662;  Bouillon  v.  Lupton,  15  C.  B.  N. 
German-American  Ins.  Co.  v.  Com-  S.  113,  109  E.  C.  L.  113, 10  Jur.  N.  S. 
mercial  F.  Ins.  Co.,  95  Ala.  469,  11  422,  8  L.  T.  N.  S.  575,  33  L.  J.  C. 
So.  117,  16  L.R.A.  291;  Connelly  v.  PI.  37,  11  W.  R.  966,.  14  Eng.  Rul. 
Masonic  Mut.  Ben.  Ass'n,  58  Conn.  Cas.  72;  Palmjsr  v.  Blackburn,  1  Bing. 
552,  20  Atl.  671,  18  A.  S.  R.  296,  9  61,  8  E.  C.  L.  403,  25  Rev.  Rep.  599, 
L.R.A.  428;  Viele  v.  Germania  Ins.  14  Eng.  Rul.  Cas.  486  and  note;  Mil- 
Co.,  26  la.  9,  96  Am.  Dec.  83;  Busby  ward  v.  Hibbert,  3  Q.  B.  120,  43  E. 
v.  North  America  L.  Ins.  Co.,  40  Md.  C.  L.  659,  24  Eng.  Rul.  Cas.  473. 
572,  17  Am.  Rep.  634;  Eager  v.  Atlas  See  also  Oliver  v.  Maryland  Ins.  Co., 
Ins.  Co.,  14  Pick.  (Mass.)  141,  25  7  Cranch  487,  3  U.  S.*  (L.  ed.)  414; 
Am.  Dec.  363;  Daniels  v.  Hudson  Insurance  Co.  of  North  America  v. 
River  F.  Ins.  Co.,  12  Cush.  (Mass.)  Hibernia  Ins.  Co.,  140  U.  S.  565,  11 
416,  59  Am.  Dec.  192  and  note;  Park-  S.  Ct.  909,  35  U.  S.  (L.  ed.)  517. 
hurst  v.  Gloucester  Mut.  Fishing  Ins.  Notes:  20  Ann.  Cas.  1233;  13  Eng. 
Co..  100  Mass.  301.  97  Am.  Dec.  100,  Rul.  Cas.  616. 

1  Am.  Rep.  105;  Odiorne  v.  New  Eng-  And  see  Insurance,  vol.  14,  pp.  872. 
land  Mut.  Marine  Ins.  Co.,  101  Mass.   936,  988,  1184. 

551,  3  Am.  Rep,  401 ;  Mooney  v.  How-       As  to  judicial  notice  of  general  cus- 
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in  the  absence  of  proof  of  usage.20  The  question  of  usage  and  custom 
in  such  cases  is  not  so  much  an  inquiry  as  to  the  practice  of  a  particu- 
lar company,  but  rather  as  to  the  practice  of  insurance  companies  gen- 
erally.1 The  law  of  insurance  has  been  built  largely  upon  the  usages 
in  the  field  of  insurance  and  has  simply  given  to  such  usages  the 
force  of  authority.3  If  any  of  the  terms  used  in  a  policy  have  by  the 
known  usage  of  trade,  or  by  use  and  practice  as  between  insurer  and 
insured,  acquired  an  appropriate  sens$,  they  are  to  be  construed  ac- 
cordingly.8 Thus,  for  instance,  evidence  of  custom  is  admissible  in 
determining  the  meanings  of  such  terms  in  insurance  policies  as  "sur- 
vey" 4  and  "cargo."  6  So  where  the  goods  insured  are  such  as  are 
usually  kept  in  country  stores,  evidence  as  to  usage  is  clearly  admis- 
sible.6 An  insurer  is  bound  to  inform  himself  of  a  general  and  well 
established  usage  of  trade,7  and  underwriters  of  marine  insurance  are 
presumed  to  know  the  usages  of  foreign  ports  to  which  insured  vessels 
are  destined;  also  the  usages  of  trade,  and  the  political  condition  of 
foreign  nations.  Men  who  engage  in  this  business  are  seldom  ignorant 
of.  the  risks  they  incur,  and  it  is  their  interest  to  make  themselves 
acquainted  with  the  usages  of  the  different  ports  of  their  own  coun- 
try, and  also  those  of  foreign  countries.  This  knowledge  is  essentially 
connected  with  their  ordinary  business ;  and  by  acting  on  the  presump- 
tion that  they  possess  it,  no  violence  or  injustice  is  done  to  their  in- 
terests.8 However,  evidence  of  usage  or  custom  is  not  admissible  to 
contradict  the  terms  of  an  insurance  policy.9    Hence,  a  local  usage 

toms  of  life  insurance  companies,  see  v.  Royal  Exch.  Assur.   Co.,  1  Burr. 

Judicial  Notice,  vol.  15,  p.  1124.  341,  14  Eng.  Rul.  Cas.  30  and  note. 

20.  Bulow  v.    Goddard,   1   Nott   &  4.  May  v.  Buckeye  Mut.  Ins.  Co.,  25 

McC.  (S.  C.)  45,  9  Am.  Dec.  663.  Wis.  291,  3  Am.  Rep.  76. 

1.  Luce  v.  Dorchester  Mut.  P.  Ins.  5.  AUegre  v.  Maryland  Ins.  Co.,  2 
Co.,  105  Mass.  297,  7  Am.  Rep.  522.  Gill  &  J.  (Md.)  136,  20  Am.  Dec.  424 

2.  Merchants/  etc., '  Transp.   Co.  v.  and  m>te. 

Associated  Firemen's  Ins.  Co.,  53  Md.  6.  Whitmarsh  v.  Conway  P.  Ins. 
448,  36  Am.  Rep.  428.  Co.,   16   Gray    (Mass.)    359,   77  Am. 

3.  Union  Ins.  Co.  v.  American  F.  Dec.  414  and  note;  Pindar  v.  Kings 
Ins.  Co.,  107  Cal.  327,  40  Pac.  431,  48  County  F.  Ins.  Co.,  36  N.  Y.  648,  93 
A.  S.  R.  140,  28  L.R.A!  692;  Billings  Am.  Dec.  544. 

v.  Tolland  Co.  Mut.  F.  Ins.   Co.,  20  7.  Noma  v.  Insurance  Co.  of  North 

Conn.  139,  50  Am.  Dec.  277;  AUegre  America,  3  Yeates    (Pa.)    84,  2  Am. 

v.   Maryland  Ins.   Co.,  6  Har.   &   J.  Dec.  360. 

(Md.)  408,  14  Am.  Dec.  289;  Coit  v.  8.  Hazard  v.  New  England  Marine 

Commercial  Ins.  Co.,  7  Johns.  (N.  Y.)  Ins.  Co.,  8  Pet.  557,  8  U.  S.  (L.  ed.) 

385,   5   Am.   Dec.   282;    Constable  v.  1043. 

Noble,  2  Taunt.  403,  11  Rev.  Rep.  617,  9.  Orient  Mut.  Ins.  Co.  v.  Wright, 

13  Eng.  Rul.  Cas.  587;  Moxon  v.  At-  1  Wall.  456,  17  U.  S.   (L.  ed.)  505; 

kins,  3  Campb.  200,  13  Rev.  Rep.  789,  Hearne  v.  New  England  Mut.  Marine 

13  Eng.  Rul.  Cas.  590;  Robertson  v.  Ins.  Co.,  20  Wall.  488,  22  U.  S.  (L. 
French,  4  East  130,  7  Rev.  Rep.  535,  ed. )  395 ;  Winnesheik  Ins.  Co.  v.  Holz- 

14  Eng.  Rul.  Cas.  1  and  note;  Pelly  grafe,  53  111.  516,  5  Am.  Rep.   64: 
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that  notice  of  the  cancellation  of  a  policy  shall  be  given  to  the  broker 
by  whom  it  was  obtained  cannot  be  allowed  to  prevail,  where  the 
policy  stipulates  that  notice  shall  be  given  to  the  assured.10  And  a 
particular  usage  and  custom,  by'  which  owners  of  insured  property 
were  permitted  to  purchase  the  property  at  sales  for  the  benefit  of  the 
insurers,  cannot  have  the  effect  of  legalizing  a  sdle  which,  by  the  gen- 
eral law,  is  unlawful  and  void.11  Furthermore,  evidence  of  usage  in 
a  particular  establishment  cannot  be*  shown  to  control  an  insurance 
policy  which  is  not  ambiguous.12 

29.  Trade  Usages  Generally. — If  a  known  usage  or  custom  of  trade 
or  business  exists,  persons  carrying  on  that  trade  or  business  are  held 
to  have  contracted. in  reference  thereto,  unless  the  contrary  appears, 
and  such  custom  or  usage  forms  part  of  the  contract.18  There  is  no 
such  thing  as  discretion  in  usages  or  customs  of  trade.  They  are  ab- 
solute, imperative  and  universal  in  favor  of,  and  against  all  the  par- 
ties, when  no  special  agreement  to  the  contrary  is  made.14  For  ex- 
ample, evidence  of  a  custom  of  transferring  stock  by  means  of  blank 
powers  indorsed  on  the  certificates  is  admissible,  not  to  vary  the  law, 
but  to  show  the  intent  of  a  party  in  signing  his  name  in  blank  on  a 
certificate.1*  It  has  however  been  held  that  evidence  that  stock  certifi- 
cates, issued  in  the  name  of  one  as  trustee,  and  by  him  transferred  in 
blank,  are  constantly  bought  and  sold  in  the  market  without  inquiry, 
is  inadmissible,  as  varying  an  established  rule  of  law.16  The  recov- 
ery of  interest  is  often  allowable  as  a  matter  of  custom,17  and  where 
it  is  known  to  be  the  custom  of  merchants  to  charge  interest  on  their 
accounts  for  goods  sold  after  a  certain  term  of  credit,  the  law  will 
presume  that  the  purchaser  promises  to  pay  such  interest.18  So  also 
the  power  of  a  partner  to  subject  his  copartner  to  liability  is  often 
determined  by  custom.1*  Where  words  from  usage  or  custom  are 
used  in  a  sense  by  one  class  of  the  community  different  from  their 
general  acceptation  among  others  not  engaged  in  the  same  pursuit, 
courts  will  construe  them  in  the  sense  in  which  they' are  used  by  sufch 

Hermann  v.  Niagara  F.  Ins.  Co.,  100  13.  See  supra,  par.  10. 

N.  Y.  411,  3  N.  E.  341,  53  Am.  Rep.  14.  Lanfear    v.    Blossman,    1    La. 

197  and  note;  Dickenson  v.  Jardine,  Ann.  148,  45  Am.  Dec.  76. 

L.  R.  3  C.  P.  639,  37  L.  J.  C.  PL  321,  15.  Commercial  Bank  v.  Kortright, 

18  L.  T.  N.  S.  717,  16  W.  R.  1169,  22  Wend.   (N.  Y.)  348,  34  Am.  Dec. 

14  Eng.  Rul.  Cas.  431.  317. 

10.  Mutual  Assur.  Soc.  v.  Scottish  16.  Shaw  y.  Spencer,  100  Mass.  382, 
Union,  etc.,  Co.,  84  Va.  116,  4  S.  E. .  97  Am.  Dec.  107,  1  Am.  Rep.  115. 
178,  10  A.  S.  R.  819  and  note.  17,  Calton  v.  Bragg,  15  East  223,  13 

11.  Robertson   v.   Western   Marine,  Rev.  Rep.  451,  14  Eng.  Rul.  Cas.  540 
etc.,  Ins.  Co.,  19  La.  227,  36  Am.  Dec.  and  note. 

673.  18.  Selieck  v.  French,  1  Conn.  32, 

12.  Glendale  Woolen  Co.  v.  Protee-  6  Am.  Dec.  185  and  note. 

tion  Ins.  Co.,  21  Conn.  19,  54  Am.  19.  Waring  v.  Grady,  49  Ala.  465, 
Dec.  309  and  note.  20  Am.  Rep,  286. 
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class.20  A  custom  of  trade  does  not  become  a  part  of  a  written  contract 
when  there  is  a  distinct  provision  in  the  contract  expressly  denying 
.  the  right  claimed  under  the  custom.1  and  a  trade  usage  is  never  ad- 
missible to  give  an  interpretation  to  a  contract  inconsistent  with  its 
language.2  Thus,  for  instance,  in  a  contract  to  deliver  goods  "free 
on  board",  at  destination,  evidence  is  not  admissible  of  a  custom  to 
compel  the  consignee  to  pay  the  freight  and  deduct  it  from  the  price.* 
30.  Measurements. — There  is  apparently  no  way  of  reconciling 
the  authorities  in  reference  \o  the  introduction  of  custom  in  interpre- 
ting contracts  involving  the  measurement  of  brickwork,  plastering 
and  the  like,  when  the  same  are  to  be  paid  for  by  measure.  Accord- 
ing to  some  authorities  a  contract  for  as  many  brick  as  the  buyer 
needs  to  complete  his  building,  at  a  fixed  rate  per  thousand,  cannot 
be  varied  by  evidence  of  a  custom  of  the  country  for  the  buyer  to  pay 
for  brick  enough  to  build  all  the  walls  solid,  without  making  allow- 
•  #  ance  for  the  openings  for  doors  and  windows.4  And  in  an  action 
upon  a  contract  to  pay  a  certain  sum  per  thousand  for  brick  in  the 
wall,  evidence  of  custom  to  ascertain  the  number  by  measurement 
%  rather  than  by  count  has  been  held  inadmissible.6  So  evidence  of 
a  usage  among  brickmasons,  as  to  the  method  of  ascertaining  the 
number  of  brick  in  a  building,  has  been  rejected  in  an  action  on  a 
covenant  to  pay  a  certain  sum  for  laying  brick,  "counting  the  neat 
brick  in  the  building."  •  And  the  usage  of  plasterers  to  charge  half, 
the  size  of  the  windows,  at  the  price  agreed  on,  for  work  and  materials 
has  been  declared  unreasonable  and  bad.7  In  kome  cases,  however,  a 
plasterer  who  agreed  to  do  plastering  at  a  certain  price  per  square 
yard  has  been  allowed,  by  custom,  to  charge  for  the  full  surface  of 
the  walls,  without  deduction  for  doors  or  windows.8  And  in  an  action 
on  an  agreement  to  build  an  octagonal  cellar  wall  at  an  agreed  price 
per  foot,  evidence  has  been  declared  admissible  of  the  usage  of  measur- 
ing the  angles  of  such  walls  and  of  the  proper  mode  of  measuring  the 
angles  of  rectangular  walls.9    So  in  an  action  for  breach  of  contract 

20.  Sampson    v.    Gazzam,    6    Port.    (N.S.)  713. 
(Ala.)   123,  30  Am.  Dec.  578;  Smith       4.  Kendall  v.  Russell,  5  Dana  (K>\) 
v.   Clews,   114  N.   Y.   190,  21  N.  E.   501,  30  Am.  Dec.  696. 
160,  11  A.  S.  R.  627,  4  L.R.A.  392.  6.  Sweeney    v.    Thomason,    9    Lea 

Note:  11  Eng.  Rul.  Cas.  229.  (Tenn.)    359,  42  Am.  Rep.   676   and 

1.  Vardeman  v.  Pennsylvania  Mut  note. 

L.  Ins.  Co.,  125  Ga.  117,  54  S.  E.  66,       6.  Pavey  v.  Burch,  3  Mo.  447,  26 

5  Ann.  Cas.  221;  Bodfish  v.  Fox,  23.  Am.  Dec.  682  and  note. 

Me.  90,  39  Am.  Dec.  611.  7.  Jordan    v.    Meredith,    3    Yeates 

2.  Hopper  v.  Sage,  112  N.  Y.  530,  (Pa.)  318,  2  Am.  Dec.  373  and  note. 
20  N.  E.  350,  8  A.  S.  R.  771;  Savage  8.  Walls  v.  Bailey,  49  N.  Y.  464,  10 
v.  Salem  Mills  Co.,  48  Ore.  1,  85  Pac.   Am.  Rep.  407. 

69,  10  Ann.  Cas.  1065.  9.  Ford  v.  Tirrell,  9  Gray  (Mass.) 

3.  Chandler  Lumber  Co.  v.  Radke,   401,  69  Am.  Dec.  297. 
136  Wis.  495, 118  N.  W.  185,  22  L.R.A. 
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to  receive  paper  board  to  be  manufactured,  evidence  is  admissible  of 
a  trade  custom  with  respect  to  the  variation  to  be  allowed  in  regard  to 
a  specified  weight  or  thickness  of  boards.10  When  a  written  contract 
for  the  sale  of  logs  fails  to  express  or  indicate  the  method  of  measure- 
ment to  be  followed,  proof  of  custom  or  usage  is  admissible  to  show 
and  explain  the  unexpressed  intention  of  the  parties  as  to  the  mode 
of  measurement  to  be  adopted.11  A  statute  regulating  weights  and 
measures  binds  parties  to  contracts,  and  local  customs  fixing  different 
weights  or  measures  camiot  be  set  up* unless  mentioned  in  the  con- 
tract. Hence,  a  contract  for  masonry  at  a  specified  price  per  perch 
will  be  construed  according  to  the  statute  defining  the  number  of  cubic 
feet  in  a  perch,  in  the  absence  of  any  expression  to  the  contrary.12 

31.  Sales  of  Goods. — The  terms  of  contracts  for  the  sale  of  goods 
are  often  controlled  by  usage  and  custom.18  Moreover,  custom  must 
often  be  taken  into  account  on  the  question  of  the  time  when  the 
title  to  goods  shall  be  deemed  to  pass.14  .  Likewise,  a  custom  may  be 
shown  by  virtue  of  which  goods  purchased  are  left  in  the  possession 
or  under  the  control  of  the  vendors  until  required  by  the  purchaser.15 
The  mode  ie  and  time  of  deliverv  17  as  well  as  the  time  and  manner 
of#  payment  may  be  also  controlled  by  custom.18  A  custom  or  usage 
cannot,  however,  be  set  up  to  contradict  the  terms  of  an  express  con- 
tract,1* nor  can  custom  as  to  the  effect  of  a  sale  by  sample  control  the 

10.  Oswego  Falls  Pulp,  etc.,  Co.  v.  see  Sales,  vol.  24,  p.  16. 

Steeber  Lith.  Co.,  215  N.  Y.  98,  109  15.  Ex    parte    Watkins,    42   L.    J. 

N.  E.  92,  L.R.A.1916B  1257.  Bankr.  51,  L.  R,  8  Ch.  520,  28  L.  T. 

11.  Destrehan  v.  Louisiana  Sypress  N.  S.  793,  21  W.  R.  530,  4  Eng.  Rul. 
Lumber  Co.,  45  La.  Ann.  920,  13  So.  Cas.  64  and  note. 

230,  40  A.  S.  R.  265  and  note.     See  16.  Magruder  v.  Gage,  33  Md.  344, 

also    Alabama  Lumber  Co.   v.   Cross,  3  Am.  Rep.  177. 

152  Ala.  562,  44  So.  563,  126  A.  S.  R.  17.  Note:  31  L.R.A.(N.S.)  619. 

55.  18.  Mand  v.  Trail,  92  Ind.  521,  47 

12.  Harris  v.  Rutledge,  19  la.  388,  Am.  Rep.  163;  Farnsworth  v.  Chase, 
87  Am.  Dee.  44L  19  -g9  h.  354,  51  Am.  Dec.  206.    And 

13.  Cliquot's    Champagne,   3 :    Wall.  see  Sales,  vol.  23,  p.  1389. 

n4A  18.AU'.„     Jr  .;l  n^;  S  n?om?Tn       I*  Benton  v.  Gill,  102  Md.  386,  62 

c    q^q    P?flQ^QTf   in     AtL  627'  3  L-R-A.(N.S.)  465;  Brown 

i  x    -.A-.*     £"   y"  i     '      rr  -.qV   v.  Foster,  113  Mass.  136,  18  Am.  Rep. 

^t]^7  RO  ^ep^9riQ*T^aA°TM  ^  -«3;  Greenstine  v.  Borchard,  50  Mich. 
Ga.  227.  62  S.  E.  172, 19  L.R.A.(N.S.)    A9A'  -c  XT    TtT    -An    .-    .      '  r>        c-. 

197;  Carlisle  v.  Wallace,  12  Ind.  252,  f*>  15  N"  J- /"z  *5Q^m:  R«f- J £/ 

74  Am.  Dec.  207;  Newhall  v.  Langdon,  *°*«»  ^  W<!?Jru*'  23  °hl°  ?t  632' 

39    Ohio   St.   87,   48   Am.   Dec.   426;    13  Am-  KeP-  2/6J  R-  J-  Menz  Lumber 

Pleasants  v.  Pendleton,  6  Rand.  (Va.)    Co-  v.  McNeeley,  53  Wash.  223,  108 

473,  18  Am.  Dec.  726.         f  Pac.  621,  28  L.R.A.(N.S.)  1007;  Yates 

Note:  23  Eng.  Rul  Cas.  479.  v.  Pym,  6  Taunt.  446,  1  E.  C.  L.  446, 

And  see  Sales,  vol.  23,  pp.  1398,  16  Rev.  Rep.  653,  5  Marsh.  141,  Holt. 

1404  et  seq.  W.  P.  95,  3  E.  C.  L.  46,  8  Eng.  Rul. 

14.  Meldrum     v.     Snow,     9     Pick.   Cas.  349.    And  see  Sales,  vol.  23,  p. 
(Mass.)  441,  20  Am.  Dec.  489.     And   1406. 

109 


32,  33  USAGES  AND  CUSTOMS  27  R.  C.  L. 

general  rule  of  law  on  the  subject.20  If  a  state  law  raises  a  warranty 
in  favor  of  a  purchaser,  he  cannot  be  deprived  of  its  benefits  by  show- 
ing a  local  usage  to  the  effect  that  one  who  receives  an  article  and 
pays  for  it  is  deemed  to  release  all  claims  for  defects  or  quality,  unless 
he  is  shown  to  have  recognized  and  adopted  such  usage  in  his  own 
business.1 

As  Applied  to  Rights  in  Real  Property 

32.  In  General. — Evidence  of  usage  and  custom  is  often  admissible 
in  the  determination  of  rights  to  real  estate,  though  resort  to  such 
evidence  is  much  more  limited  in  its  application  to  real  estate  than 
in  the  case  of  personal  property  and  rights.*  Thus,  a  custom  of  de- 
positing seaweed  gathered  between  high  and  low  water  mark  upon 
the  land  of  another,  .in  favor  of  the  inhabitants  of  a  neighboring 
town,  is  hot  unreasonable  and  may  be  enforced.8  Likewise,  the  cus- 
tom of  requiring  a  landowner  to  provide  his  own  means  of  lateral 

•  support  when  the  adjoining  owner  is  making  an  excavation  has  been 
recognized,  though  there  is  a  conflict  of  authority  on  the  question.4 
So  also  riparian  owners  may  by  custom  acquire  a  right  to  wharf  out 
and  otherwise  reclaim  land  even  below  low  water  mark.*  But  whe^e, 
by  custom,  a  riparian  owner  acquires  a  mere  license  from  the  state  to 
wjharf  out  below  the  high  water  mark  it  has  been  held  that  such  li- 
cense is  revocable  at  any  time  before  execution.6  Established  custom 
is  often  a  vital  factor  in  determining  whether  or  not  a  particular  arti- 
cle annexed  to  a  freehold  is  to  be  regarded  as  a  fixture,7  though  a 
usage  of  trade  to  treat  certain  boilers  and  engines  annexed  to  a  free- 
hold as  personalty  has  been  condemned  as  being  contrary  to  law.8  The 
acquisition  by  custom  or  usage  of  easements  or  rights  in  the  realty  of 
another  is  discussed  elsewhere  in  this  work.9 

33.  Deeds. — The  terms  contained  in  a  deed  or  other  conveyance 
of  property  may  be  explained  by  means  of  parol  evidence  of  usage  in 
connection  therewith.10  « Thus,  the  common  usage  of  any  country  in 

20.  Beirae  v.  Dord,  5  N.  Y.  95,  55  59  Am.  Dec.  634;  Wake  v.  Hall,  8 

Am.  Dec  321  and  note.     See  Sales,  App.  Cas.  195,  52  L.  J.  Q.  B.  494,  48 

vol.  24,  p.  211  et  aeq.  L.  T.  N.  S.  834,  31  W.  R.  585,  17 

1.  Miller  v.  Moore,  83  Ga.  684,*  10  Eng.  Rul.  Cas.  797  and  note. 

S.  E.  360,  20  A.  S.  R.  329,  6  L.R.A.  8.  Richardson  v.  Copeland,  6  Gray 
374.  (Mass.)   536,   66  Am.   Dec.  424  and 

2.  Mandlebaum     v.     McDonell,     29  note. 

Mich.  78,  18  Am.  Rep.  61.  9.  See  Easements,  vol.  9,  p.  743  et 

3.  Knowles  v.  Dow,  22  N.  H.  387,  seq. 

55  Am.  Dec.  163.  10.  Pawlet  v.  Clark,  9  Cranch  292, 

4.  Note:  68  L.R.4.  693.  3  U.  S.  (L.  ed.)  735;  Farrar  v.  Stack- 

5.  Note:  40  L.R.A.  638.  pole,   6   Greenl.    (Me.)    154,   19   Am. 

6.  Stevens  v.  Paterson,  etc.,  R.  Co.,  Dec.  20L    And  see  Deeds,  vol..  8.  p.. 
34  N.  J.  L.  532,  3  Am.  Rep.  269.  1042. 

7.  Teaff  v.  Hewitt,  1  Ohio  St.  511, 

190 


27  R.  C.  L.  USAGES  AND  CUSTOMS  §  34 

reference  to  its  measures  should  be  followed  in  estimating  such  meas- 
ures, when  referred  to  in  grants  made  there.11  So  the  rights  of  one 
who  buys  a  church  pew  are  determined  by  the  established  and  known 
custom  of  the  church  denomination  in  question.12  If  the  language 
of  an  ancient  grant  be  obscure  or  doubtful,  constant  usage  may  be  re- 
sorted to,  to  expound,  though  not  to  control,  its  meaning.18  Accord- 
ingly, where  a  deed  made  in  1604  gave  the  grantee  the  privilege  of 
taking,  from  other  lands  of  the  grantor,  "timber  for  building,"  evi- 
dence of  an  immemorial  custom,  of  the  grantee  and  his  heirs,  of  cut- 
ting timber  for  fencing,  under  this  grant,  with  the  knowledge  of  the 
grantor  and  his  heirs,  was  admitted  to  explain  the  language  of  the 
deed.14  Ancient  grants  may  be  explained  even  by  evidence  of  a  mod- 
em usage,  upon  a  question  as  to  what  passed  by  such  documents.15 
Usage  and  custom  may  also  be  used  to  support  a  deed  in  reference  to 
the  manner  of  its  execution.  Thus,  a  comptroller's  deed  will  not  be 
adjudged  void  when  in  the  form  sanctioned  by  long  years  of  usage, 
during  which  many  recoveries  have  been  had  in  the  courts.16  How- 
ever, evidence  of  usage  in  connection  with  deeds  must  never  be  re- 
sorted to  except  for  the  purpose  of  carrying  out  the  intentions  of  the 
parties  and  as  an  aid  in  interpreting  them.  Such  evidence  is  inad- 
missible to  explain  the  language  of  a  deed  not  ambiguous  or  equivo- 
cal,17 Moreover,  though  the  technical  meaning  of  terms  of  art  or 
science  used  in  a  deed  may  be  explained  by  parol  evidence,  under  no 
circumstances  is  such  evidence  admissible  to  show  that  the  parties  to 
such  instrument  placed  on  a  particular  word  or  phraseology,  which 
controls  the  whole  effect  and  value  of  the  writing,  any  limited  or  defi- 
nite meaning  for  the  purposes  of  that  particular  instrument.  Hence, 
extrinsic  evidence  is  inadmissible  to  show  that  by  a  grant  ef  mines 
and  minerals,  the  grantor  intended  to  confine  the  grant  to  a  right  to 
take  copper  ore  only.1* 

34.  Fishing. — The  right  to  take  fish  from  navigable lf  or  non-nav- 
igable water  on  the  land  of  another  cannot  exist  by  virtue  of  custom.20 

11.  United  States  v.  Perot,  98  U.  S.  Barb.  Ch.  (N.  Y.)  528,  49  Am.  Dec. 
428,  25  U.  S.  (L.  ed.)  251.  189  and  note. 

12.  Huntington  v.  Ramsden,  77  N.  17.  Cortelyou  v.  Van  Brundt,  2 
H.  376,  92  Atl.  336,  Ann.  Cas.  1915C  Johns.  (N.'Y.)  357,  3  Am.  Dec.  439. 
.949.  And  see  Deeds,  vol.  8,  p.  1040. 

13.  Chad  v.  Tilsed,  2  Brod.  &  B.  18.  Hartwell  v.  Camman,  10  N.  J. 
403,  6  E.  C.  L.  202,  23  Rev.  Rep.  476,  Eq.  128,  64  Am.  Dec.  448. 

14  Eng.  Rnl.  Cas.  691  and  note.  19.  Note:   21   Ann.   Cas.   781.      In 

14.  Livingston  v.  Ten  Broeok,  16  Corson  v.  Blazer,  2  Bin.  (Pa.)  475, 
Johns.  (N.  Y.)  14,  8  Am.  Dec.  287  and  4  Am.  Dec  463,  Yeates,  J.,  declared 
note.  that  the  custom  of  fishing  in  the  Sus- 

15.  Duke  of  Beaufort  v.  Swansea,  quehanna  river  appeared  to  be  a  good 
3  Exch.  413,  23  Eng.  Rnl.  Cas.  697.  one,  but  held  himself  at  liberty  to  re- 
.  Note:  23  Eng.  Rul.  Cas.  734.  tract  the  opinion. 

16.  Utica    Bank    v.    Mersereau,    3  20.  Beach  v.  Morgan,  67  N.  H.  529, 
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Such  a  right  is  in  the  nature  of  a  profit  a  prendre  and  is  peculiarly 
for  personal  enjoyment.1  So  also,  at  an  early  date,  fishermen  were 
denied  the  right,  by  custom,  to  dig  in  the  land  of  a  riparian  owner 
for  the  purpose  of  setting  stakes  to  dry  their  nets.8 

35.  Mines  and  Mining. — Usage  and  custom  have  had  great  .in 
fluence  in  shaping  the  law  of  mining  both  in  this  country  and  in 
England.  Thus,  the  right  of  prior  appropriation  of  waters  according 
to  the  customary  law  of  mining  regions  was  not  created  but  merely 
recognized  by  the  Act  of  Congress  of  1866.*  So  also  title  given  to  the 
first  appropriator  of  a  mining  claim  is  controlled  by  custom  as  well 
as  by  statute.4  And  in  England  the  right  of  a  miner  to  remove  fixtures 
put  up  by  him  for  the  purpose  of  working  the  mine  may  be  controllc  1 
by  custom.6  The  general  established  custom  of  miners  enters  into  and 
forms  part  of  a  lease  of  mining  lands,  in  the  absence  of  any  express 
stipulation  to  the  contrary.6  However,  as  in  other  cases,  customs  and 
usages  of  miners  cannot  be  recognized  as  valid  unless  they  conform 
to  the  fundamental  requirements  in  other  cases  of  customs.  Hence, 
a  custom  of  miners  to  remove  surface  supports  and  thus  injure  the 
owner  of  the  surface  has  been  condemned  on  the  ground  that  it  is 
unreasonable.7  Likewise  a  custom  or  usage  in  mining  districts  that 
a  miner  or  prospector  who  has  gone  upon  the  premises  of  another  to 
mine  under  an  oral  license  should  be  allowed  to  remain  there  and 
work  out  the  "prospect"  of  ore  that  he  has  discovered,  against  the  will 
of  the  owner  of  the  property,  has  been  condemned  as  being  contrary 
to  the  statute  of  frauds.8 

36.  Landlord  and  Tenant. — Usage  and  custom  are  constantly  re- 
sorted to  in  determining  the  exact  terms  of  the  agreement  between 
landlords  and  tenants.  Every  demise  between  landlord  and  tenant  in 
respect  to  matters  in  which  the  parties  are  silent  may  be  fairly  open 

41  Atl.  349,  68  A.  S.  R.  692;  Albright  4.  Mallet*  v.  Gold,  etc.,  Min.  Co.,  1 

v.  Cortright,  64  N.  J.  L.  330,  45  Atl.  Nev.  188,  90  Am.  Dec.  484  and  note. 

634,  -81  A.  S.  R.  504,  48  L.R.A.  616  And  see  Mines,  vol.  18,  pp.  1117, 1119, 

and  note;  Hume  v.  Rogue  River  Pack-  1120,  1145. 

ing  Co.,  51  Ore.  237,  83  Pac.  391,  92  5.  Wake  v.  Hall,  8  App.  Cas.  195, 

Pac.  1065,  96  Pac.  865,  131  A.  S.  R.  52  L.  J.  Q.  B.  494,  48  L.  T.  N.  S.  834, 

732  and  note,  31  L.R.A.(N.S-)  396.  31  W.  R.  585,  17  Eng.  Rul.  Cas.  797 

Notes:  131  A.  S.  R.  761;  21  Ann.  and  note.    And  see  Mines,  vol.  18,  p. 

Cas.  781.  1158. 

And  sec  Fish  and  Fisheries,  vol.  6.  Beatty  v.  Gregory,  17  la.  109,  85 

11,  pp.  1026,  1035.  Am.  Dec.  546. 

1.  Albright  v.  Sussex  County  Lake,  7.  Horner  v.  Watson,  79  Pa.  St.  242, 
etc.,  Commission,  71  N.  J.  L.  303,  57  21  Am.  Rep.  55;  Coleman  v.  Chad- 
Atl.  398,  108  A.  S.  R.  749,  2  Ann.  Cas.  wick,  80  Pa.  St.  81,  21  Am.  Rep.  93. 
48,  69  L.R.A.  768.  And  see  Mines,  vol.  18,  p.  1247. 

2.  Note:  4  L.R.A.(N.S.)  880.  8.  Entwhistle  v.  Henke,  211  111.  273. 

3.  Isaacs  v.  Barber,  10  Wash.  124.  71  N.  E.  990,  103  A.  S.  R.  196  and 
38  Pac.  871,  45  A.  S.  R.  772,  30  L.R.A.  note. 

665  and  note. 
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to  explanation  by  the  general  usage  and  custom  of  the  country,  or  of 
the  district,  where  the  land  lies.  Every  person,  under  such  circum- 
stances,  is  supposed  to  be  cognizant  of  this  custom,  and  to  contract 
with  a  tacit  reference  to  it.  This  subject  is  discussed  at  length  else* 
where  in  this  work.9 

As  Applied  to  Torts 

37.  In  General* — The  effect  of  usage  and  custom  in  the  field  of 
torts  is  much  more  limited  than  in  contracts.  However,  in  certain 
instances,  liability  in  tort  is  affected  by  usage  and  custom.  Thus, 
where  the  question  arises  as  to  the  reasonable  use  of  a  right  of  way, 
what  constitutes  such  reasonable  and  proper  use  depends  largely  on 
public  usage  in  the  particular  locality.10  So  also  the  right  to  allow 
horses  and  cattle  to  roam  at  large  has  been  held  to  be  one  which  may 
be  established  by  custom.11  Furthermore,  a  license  to  do  an  act  which 
might  otherwise  be  regarded  as  a  trespass  may  arise  by  custom.12 
Thus,  where  it  has  always  been  customary  to  permit  the  public  to 
take  fish  in  all  the  small  lakes  and  ponds  of  the  state,  and  in  the  ab- 
sence of  any  notification  to  the  contrary,  -a  person  may  understand 
that  he  is  licensed  to  do  so.18  So,  also,  evidence  of  a  custom  on  the 
part  of  a  truckman  to  pass  through  a  store  to  get  his  receipts  for 
goods  delivered  at  the  back  door  of  such  store  is  competent  to  go  to 
the  jury  to  aid  in  determining  whether  the  truckman,  in  obtaining 
his  receipts,  was  a  trespasser  or  a  licensee.14  And  the  right,  during 
the  holding  of  fairs,  of  victuallers  to  enter  upon  some  part  of  the  com- 
mons and  waste  of  a  manor  for  the  purpose  of  carrying  on  their  trades, 
to  erect  booths  and  continue  the  same  for  a  reasonable  time  after  the 
fairs,  upon  giving  certain  compensation  to  the  lord,  has  been  recog- 
nized as  one  which  may  be  established  by  custom  and  to  constitute  a 
good  plea  in  justification  of  an  alleged  trespass  complained  of  by  the 
owner  of  the  soil.1*  The  question  of  customs  which  are  illegal  and 
therefore  no  defense  in  actions  of  tort  has  already  been  considered.16 

9.  See  Crops,  vol  8,  p.  364;  Land-  12.  The  Steamboat  New  World  v. 
lobd  and  Tenant,  vol.  16,  pp.  704,  King,  16  How.  469,  14  U.  S.  (L.  ed.) 
754>  1130.  1019.    And  see  Trespass,  vol.  26,  p. 

10.  Van    O'Linda    v.    Lathrop,    21  946. 

Pick*  (Mass.)   292,  32  Am.  Dec.  261       13.  Marsh  v.  Colby,  39  Mich.  626, 

and  note.    And  see  Easements,  vol.  33  Am.  Rep.  439. 

9,  p.  790.  14.  Pelton   v.    Schmidt,   104  Mich. 

11.  Waters  ▼.  Moss,  12  Cal.  535,  73  345,  62  N.  W.  552,  53  A.  8.  B.  462. 
Am.  Deo.  561;  Durham  v.  Musselman,       15.  Tyson  v.   Smith,  9  Ad.  &  El. 
2  Blackf.  (Iml.)  96, 18  Am.  Dec.  133.  406,  36  E.  C.  L.  163,  8  Eng.  Rul. 
And  see  Animals,  vol.  1,  pp.  1102,  Cas.  316  and  note. 

1146.  16.  See  supra,  par.  16. 
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38.  Negligence.— The  broad  rule  has  often  been  asserted  that  usage 
and  custom  do  not  justify  negligence,17  and  obviously  the  fact  that 
the  defendant  has  been  habitually  careless  and  asserts  a  usage  to  be 
exempt  from  the  legal  consequences  of  his  negligence  is  of  no  avail.18 
Whefe  the  usage  or  custom  is  invalid  by  reason  of  its  unreasonable- 
ness, unlawfulness  or  the  like,  and  is  productive  of  injury,  the  gen- 
erality of  the  custom  cannot  in  a  given  case  in  any  degree  excuse  or 
justify  the  act.19  Where  a  usafee  contravenes  a  statute,  it  is  clearly 
no  defense  in  an  action  for  negligence.  For  example,  where  a  statute 
requires  a  certain  form  of  safety  plug  on  a  boiler,  it  is  no  defense 
that  engineers  had  made  it  a  custom  not  to  use  such  plugs,  but  used 
other  safety  appliances.20  On  the  other  hand  want  of  conformity  to 
customs  designed  to  promote  safety  may  amount  to  negligence.1  A 
full  discussion  of  usage  or  custom  as  the  standard  of  care  to  be  ob- 
served towards  others  is  found  elsewhere  in  this  work.2 

39.  .Contributory  Negligence.— A  usage  or  custom  manifestly  dan- 
gerous or  unreasonable  will  not  excuse  contributory  negligence.  For 
example,  evidence  of  a  custom  of  persons  to  crawl  under  railroad  cars 
when  blocking  streets  has  been  rejected  in  an  action  for  injury  by  the 
person  who  crawled  under,  the  cars.8  Likewise,  the  custom  of  brake- 
men  to  ride  upon  a  pilot  of  an  engine  cannot  prevent  such  an  act 
from  being  regarded  as  negligence.4  So  also  the  exclusion,  in  an 
action  for  death  of  a  freight  conductor  by  being  run  over  by  a  train 
while  walking  along  a  track  to  check  his  train,  of  evidence  that  his 
act  was  according  to  custom  in  railroad  yards  generally,  is  not  error 
where  he  was  negligent  in  becoming  so  absorbed  in  his  duties  as  to 
fail  to  observe  his  surroundings.*  And  on  the  question  of  the  negli- 
gence and  contributory  negligence  of  hunters,  one  of  whom  shot  the 

17.  Mobile,  etc.,  R.  Co.  v.  Bay  Shore  (Mass.)  274,  69  Am.  Dec.  317. 
Lumber  Co.,  165  Ala.  610,  51  So.  956,  1.  Simpson  v.  Hand,  6  Wheat.  (Pa.) 
138  A.  S.  R.  84  and  note;  Wallace  v.  311,  36  Am.  Dec  231  and  note.  For  a 
Gwin,  15  La.  223,  35  Am.  Dec.  202;  full  discussion  of  the  validity  and 
Minneapolis,  etc.,  Co.  v.  Metropolitan  effect  of  general  and  local  usages 
Bank,  76  Minn.  136,  78  N.  W.  980,  77  of  navigation  as  furnishing  rules  of 
A.  S.  R.  609;  Pinkney  v.  Kanawha  discussion  as  to  fault  and  respon- 
Val.  Bank,  68  W.  Va.  254,  69  S.  E.  sibility  in  collision  cases,  see  Ship- 
1012,  Ann.  Cas.  1912B  115,  32  L.R.A.  ping,  vol.  24,  p.  1245  et  seq. 

(N.S.)  987.  2.  See  Negligence,  vol.  20,  p.  27  et 

18.  Cole  v.  Goodwin,  19  Wend.  (N.  seq. 

Y.)  251,  32  Am.  Dec.  470.  3.  Rumpel   v.   Oregon   Short  line, 

19.  Mayer   v.   Thompson-Hutchison  etc.,  R.  Co.,  4  Idaho  13,  35  Pac.  700, 
Bldg.  Co.,  104  Ala.  611,  16  So.  620,  22  L.R.A.  725. 

53  A.  S.  R.  88,  28  L.R. A.  433 ;  Beard  4.  Warden  v,  Louisville,  etc.,  R.  Co., 
v.  Illinois  Cent.  R.  Co.,  79  la.  518,  44  94  Ala.  277,  10  So.  276,  14  L.R.A. 
N.  W.  800,  18  A.  S.  R.  381,  7  L.R.A.  552. 

280;  Hill  v.  Portland,  etc.,  R.  Co.,  55  5.  Neary  v.  Northern  Pac.  R.  Co., 
Me.  438,  92  Am.  Dec.  601.  37  Mont.  461,  97  Pac.  944,  19  L.R.A. 

20.  Cayz»r    v.     Taylor,    10     Gray    (N.S.)  446. 
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other  under  the  mistaken  belief  that  he  was  an  animal,  while  he  was 
moving  through  bushes  in  violation  of  an  understanding  as  to  where 
each  should  station  himself,  evidence  is  not  admissible  of  the  custom 
of  hunters  under  such  circumstances,  at  least  where  the  custom  is  not 
shown  to  have  been  known  to  the  parties.6  It  is,  however,  well  set- 
tled that  the  degree  of  care  required  of  a  plaintiff  in  an  action  for 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant, in  order  that  he  may  escape  the  imputation  of  fault  whereby  his 
action  will  be  defeated,  is  measured  by  the  diligence  that  prudent  per> 
sons  generally  exercise  under  the  same  conditions.  Accordingly,  on 
the  issue  of  contributory  negligence,  evidence  of  the  ordinary  practice 
and  of  the  uniform  custom,  if  any,  of  persons  in  the  performance 
under  similar  circumstances  of  acts  like  those  which  are  alleged  to 
have  been  done  negligently,  is  generally  competent  evidence,  because 
it  presents  to  the  jury  a  correct  standard  for  the  determination  of  the 
issue.9 

IV.  Pleading  and  Proof  •  \ 

40.  Necessity  for  Pleading. — If  a  custom  be  general  in  character, 
and  therefore  presjumed  to  be  known  by  the  parties,  the  rule  is  that 
such  custom  may  be  proved  without  being  specially  pleaded.8  This 
is  particularly  true  when  a  general  custom  is  offered  in  evidence  to 
throw  light  upon  a  contract,  the  terms  of  which  are  obscure,  and 
which  is  dependent  upon  evidence  of  such  general  custom  to  make  it  * 
plain.9  If,  on  the  other  hand,  the  custom  be  local  in  character,  the 
party  who  proposes  to  rely  upon  it  should  aver  it  in  his  pleadings,10 
and  a  local  custom  or  usage  applying  to  a  special  or  particular  class 
of  business  may  not  be  proven  to  explain  even  the  ambiguous  terms 
of  a  contract,  unless  the  existence  of  such  custom  or  usage  is  pleaded.11 
For  example,  in  the  absence  of  any  averment  in  the  answer  specially  v 
pleading  a  professional  usage  or  custom  as  to  the  care  and  accounting 
of  sponges  by-  a  nurse  or  other  attendant,  evidence  for  the  purpose  of 

6.  Rudd  v.  Byrnes,  156  Gal.  636,  10.  Hight  v.  Bacon,  126  Mass.  10, 
106  Pac.  957,  20  Ann.  Cas.  124,  26  30  Am.  Rep.  639;  Knox  v.  North 
L.R.A.(N.S.)  134.  Jersey  St.  R.  Co.,  70  N.  J.  L.  347,  57 

7.  See  Negligence,  vol.  20,  pp.  115,  Atl.  423,  1  Ann.  Cas.  164;  Cortelyou 
184.  v.  Van  Brandt,  2  Johns.  (N.  Y.)  357, 

8.  Stultz  v.  Dickey,  5  Bin.    (Pa.)  3  Am.  Dec.  439;  Governor  v.  Withers, 
285,  6  Am.  Dec.  411;  State  v.  Morton,  5  Gratt.   (Va.)   24,  50  Am.  Dec.  95. 
27  Vt.  310,  65  Am.  Dec.  201.    See  also  See  also  Renner  v.  Columbia  Bank,  9 
Renner  v.  Columbia  Bank,  9  Wheat.  Wheat.  581,  6  U.  S.  (L.  ed.)  166. 
581,  6  U.  S.  (L.  ed.)   166;  Reins  v.  Note:  14  A.  S.  R.  257. 

Weiler,  101  Kan.  204,  166  Pac.  235,  And  see  supra,  par.  2. 

L.KA.1917P  571.  11.  Gilbert  v.  Citizens'  Nat.  Bank, 

9.  Ryder-Gongar  Co.  v.  Garretson,  (Okla.)  160  Pac.  635,  L.R.A.1917A 
53  Wash.  71,  101  Pac  498,  132  A.  S.  740. 

R.  1053  and  note,  * 
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showing  such  professional  usage  or  custom  is  incompetent  and  inad- 
missible.12 Moreover,  it  has  been  held  that  a  custom  which  is  not 
pleaded  cannot  be  considered  as  modifying  an  unambiguous  written 
promise  on  which  an  action  is  based,  and  this  apparently  without  re- 
striction as  to  whether  the  custom  be  general  or  local.1*  There  is, 
however,  authority  to  the  effect  that  a  custom,  although  not  pleaded, 
may  be  proved  as  an  evidentiary  fact  tending  to  prove  an  ultimate 
pleaded  fact,  or  as  an  evidentiary  fact  tending  to  prove  a  fact  that 
tends  to  prove  an  ultimate  pleaded  fact.  Thus,  where  the  complaint, 
in  an  action  for  personal  injuries,  alleges  that  the  defendant  was  neg- 
ligent in  failing  to  guard  a  saw,  evidence  that  it  is  customary  to  guard 
such  a  machine  is  admissible  as  tending  to  show  the  negligence  com- 
plained of.14 

41.  Question  for  Court  or  Jury. — The  existence  of  a  usage  or  cus- 
tom is  generally  regarded  as  a  question  of  fact,16  for  the  determination 
of  the  jury,16  when  the  evidence  is  conflicting.17  While  both  the 
questions  as  to  the  existence  and  reasonableness,  of  a  custom  have 
been  held  to  be  questions  of  fact,18  there  is  also  authority  to  the  effect 
that  the  reasonableness  of  a  custom  is  a  question  of  law  for  the  court 
to  decide.19  Perhaps  the  true  view  is  that  proo£  of  usage  involves 
questions  both  of  law  and  fact,  and  that  it  is  a  question  of  law  as  to 
what  is  a  sufficient  usage  to  bind  parties,  and  that  when  the  facts  are 
undisputed  it  becomes  a  question  of  law  whether  such  usage  has  been 

•  established,  and  its  binding  force  upon  the  parties.  Under  such  cir- 
cumstances, it  cannot  be  left  to  the  jury  to  determine  whether  the 
usage  existed,  or  what  operation  or  force  must  be  given  to  it.  When 
the  facts  and  circumstances  are  undisputed  by  which  a  custom  or 
usage  is  sought  to  be  established,  and  they  are  such  that  but  one  legiti- 
mate reasonable  conclusion  or  inference  can  be  drawn,  it  becomes  a 

,  question  of  law,  for  the  court  to  determine,  whether  such  usage  has 
been  proved  or  not.20 

12.  Palmer  v.  Humiston,  87  Ohio  St  1115,  89  S.  W.  3,  9  Ann.  Cas.  324, 
401,  101  N.  E.  283,  45  L.R.A.(N.S.)  1  L.RJL(N.S.)  364;  Farnsworth  v. 
640.  Chase,  19  N.  H.  534,  51  Am.  Deo.  206. 

13.  Lindley  v.  Waterloo  First  Nat.       Note:  52  L.R.A.(N.S.)  637. 

Bank,  76  la.  629,  41  N.  W.  381,  14  17.  Allegre  v.  Maryland  Ins.  Co.,  2 

A.  S.  B.  254,  2  L.R.A.  709.  GUI  &  J.  (Md.)  136,  20  Am.  Dec.  424. 

14.  Elmer  v.  Mutual  Steamship  Co.,  18.  Cox  v.  Charleston  F.,  etc.,  Ins. 
114  Minn.  257,  130  N.  W.  1104,  Ann.  Co.,  3  Rich.  L.  (S.  C.)  331,  45  Am. 
Cas.  1912B  1062  and  note.  Dec.  771  and  note. 

15.  Marine  Nat.  Bank  v.  National  19.  Bodfish  v.  Fox,  23  Me.  90,  39 
City  Bank,  59  N.  Y.  67,  17  Am.  Rep.  Am.  Dec.  611. 

305.  20.  Runyan  v.   Central  R.   Co.,  64 

16.  M'Lanahaa  v.  Universal  Ins.  Co.,  N.  J.  L.  67,  44  Atl.  985,  48  L.R.A.  744. 
1  Pet.  170,  7  U.  S.  (L.  ed.)  98;  And  see  Cleveland,  etc.,  R.  Co.  v.  Jen- 
Rochester  German  Ins.  Co.  v.  Peaslee-  kins,  174  111.  398,  51  N.  E.  811,  66 
Gaulbert  Co.,  120  Kv.  752,  87  S.  W.  A.  S.  R.  296,  62  L.R.A.  922. 
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42.  Proof  Generally.— In  order  that  a  usage  or  custom  may  be 
established!  evidence  of  the  same  must  be  clear,1  certain  and  conclu- 
sive, especially  when  the  custom  is  a  particular  one.8  If  the  evidence 
is  contradictory  and  the  custom  is  not  established  by  proof  of  certain 
and  uniform  usage,  it  is  insufficient  to  establish  the  validity  of  the 
custom.*  Knowledge  of  a  usage  need  not  be  shown  by  direct  evidence, 
but  may  be  inferred  from  circumstances  or  implied  from  its  notoriety. 
Hence  it  may  be  inferred  that  the  superior  officers  of  a  corporation 
knew  of  a  custom  existing  in  violation  of  a  rule  of  such  corporation, 
when  such  custom  was  well  known  among  its  employees,  and  of  long 
standing.4  However,  the  existence  of  a  custom  cannot  be  proved  by 
the  opinions  of  witnesses  that  it  ought  to  exist,  but  must  be  proved  as 
a  fact.6  Evidence  introduced  to  establish  a  general  custom,  which 
consists  of  individual  opinions  and  the  obligation  which  the  wit- 
nesses should  have  deemed  resting  upon  them  under  the  circumstances 
in  the  case,  is  inadmissible.6  Likewise,  in  a  case  where,  upon  plea  of 
a  particular  usage  respecting  the  acceptance  of  lumber  sold,  the  witr 
ness  being  asked  whether  there  was  any,  and  what  it  was,  and  hav- 
ing answered  that  in  all  of  his  experience  he  never  knew  a  millman 
to  refuse  to  settle  in  the  manner  named,  this  does  not  prove  the  gen- 
erality of  the  custom  or  usage,  nor  that  any  usage  was  generally  recog- 
nized as  binding.7  Custom  in  a  mining  case  must  be  collected,  not 
from  what  witnesses  say  they  think  the  custom  is,  but  from  what  is 
publicly  done  throughout  the  district.6  The  court  should  reject  a 
custom  which  consists  more  in  the  practice,  opinions  and  wishes  for 
such  a  custom  by  one  party,  than  in  any  assent  to  its  prevalence  and 
adoption  by  the  party  on* the  opposite  side.6  Furthermore,  in  order 
to  establish  a  usage  or  custom,  it  is  not  sufficient  to  prove  isolated  in- 
stances. It  must  be  positively  established  as  a  fact,  and  not  left  to 
be  drawn  as  a  matter  of  inference  from  transactions.10    Thus,  the 

1.  Parkhurst  v.  Gloucester  Mat  Nat.  Bank  v.  National  City  Bank,  59 
Fishing  Ins.  Co.,  100  Mass.  301,  97  Am.  N.  Y.  67,  17  Am.  Rep.  305. 

Dec.  100, 1  Am.  Rep.  105;  Runyan  v.  Note:  18  Am.  Rep.  207. 

Central  R.  Co.,  64  N.  J.  L.  67,  44  Atl.  6.  Southwestern  Freight,  etc.,  Co.  v. 

985,  48  L.R.A.  744;  Halwerson  v.  Cole,  Stanard,  44  Mo.  71, 100  Am.  Dec.  255. 

1  Speers  L.  (S.  C.)  321,  40  Am.  Dec.  7.  Byrd  v.  Beall,  150  Ala.  122,  43 

603 ;  Lemke  v.  Hage,  142  Wis.  178, 125  So.  749,  124  A.  S.  R.  60. 

N.  W.  440,  135  A.   S.  R.  1066  and  *a  Armstrong   v.    Lake   Champlain 

note.  Granite  Co.,  147  N.  Y.  495,  42  N.  E. 

2.  Touro  v.  Caasin,  1  Nott  &  McC.  186,  49  A.  S.  R.  683  and  note. 

(S.  C.)  173,  9  Am.  Dec.  680.  9.  Patton  v.  Magrath,  Dud.  L.   (S. 

S.  Desha  v.  Holland,  12  Ala.  513,  46  C.)  159,  31  Am.  Dee.  552. 

Am.  Dec.  261.  10.  Cleveland,  etc.,  R.  Co.  y.  Jen- 

4.  Barry  v.  Hannibal,  etc.,  R.  Co.,  kins,  174  111.  398,  51  N.  E.  811,  66  A. 
98  Mo.  62, 11  S.  W.  308,  14  A.  S.  R.  S.  R.  296,  62  L.R.A.  922;  Foye  v. 
610.  Leighton,  22  N.  H.  71,  53  Am.  Dec. 

5.  Horan  v.  Strachan,  86  Ga.  408,  23L 
12  S.  E.  678,  22  A.  S.  R.  471;  Marine 

197 


$  43  USAGES  AND  CUSTOMS  27  R.  C.  L. 

receipt  of  depreciated  currency  by  some  business  men,  in  payment 
of  demands,  does  not  prove  that  all  creditors  in  the  locality  have  agreed 
to  receive  the  same.11  However,  it  has  been  held  that,  in  determin- 
ing what  is  the  custom  of  miners  in  a  particular  mining  district,  evi- 
dence is  admissible  as  to  what  is  the  custom  in  other  mining  districts.18 
The  evidence  of  one  individual  has  generally  been  considered  in- 
sufficient to  establish  a  custom  or  usage  of  trade,18  though  there  is 
authority  to  the  contrary,14  particularly  when  such  witness  has  full 
knowledge  and  a  long  experience  on  the  subject.15  An  isolated  in- 
stance is  not  sufficient  to  prove  usage,16  nor  will  evidence  of  the  cus- 
tom of  one  person  be  sufficient.17  For  example,  evidence  of  a  street 
car  passenger  that  he  never  exercised  his  right  to  transfer  from  one 
car  to  another  except  at  a  certain  point  other  than  that  designated  by 
the  transfer  check  is  not  sufficient  to  establish  a  custom.18  Evidence 
to  rebut  the  proof  of  a  usage  or  custom  is  clearly  admissible.  Thus, 
to  rebut  the  proof  of  a  general  usage  of  an  allowance  of  five  per  cent 
for  measurement,  other  invoices  were  properly  introduced  in  which 
there  was  no  such  allowance.18  But  it  has  been  held  that  evidence 
of  an  opposite  usage  or  custom  is  not  admissible  to  rebut  a  particular 
fact  attempted  .to  be  proved  by  the  opposite  party.80  The  question 
of  judicial  notice  of  usages  and  customs  is  discussed  elsewhere.1 

43.  Expert  Testimony. — It  is  clearly  admissible  to  establish  a  usage 
or  custom  by  witnesses  who  are  experienced  in  the  transactions 
involved  and  can  testify  to  the  facts  constituting  the  usage  or  cus- 
tom.8 Thus,  a  postmaster  may  testify  in  reference  to  the  ordinary 
course  of  the  mails,8  and  similar  testimony  may  be  given  by  other 
government  officers  in  the  post  office  department.4  Proof  that  costs 
taxed  in  suits  in  favor  of  the  successful  party  are  by  particular  custom 
regarded  as  belonging  to  the  attorney  may  be  established  by  the  testi- 
mony of  members  of  the  bar.6  So,  also,  sailing  rules  and  regulations 
may  be  established  by  the  evidence  of  persons  of  nautical  skill  and 

11.  Marine  Bank  v.  Chandler,  27  III  L.R.A.(N.S.)  287. 

525,  81  Am.  Dec.  249.  19.  Taylor  v.  United  States,  3  How. 

12.  Brown  v.  '49  &  '56  Quartz  Min.   197, 11  U.  S.  (L.  ed.)  559. 

Co.,  15  Cal.  152,  76  Am.  Dee.  468.  20.  Foye  v.  Leighton,  22  N.  H.  71, 

IS.  Halwerson  v.  Cole,  1  Speers  L.  53  Am.  Dec.  231. 

(S.  C.)  321,  40  Am.  Dec.  603.  1.  See  Judicial  Notice,  vol.  15,  p. 

14.  Note :  18  Am.  Rep.  207.  1121  et  seq. 

15.  Robinson  v.  United   States,  13  2.  See  Expert  and  Opinion  Evi- 
Wall.  363,  20  U.  S.  (L.  ed.)  653.  dence,  vol.  11,  p.  598.. 

16.  Burr  v.  Sickles,  17  Ark.  428,  65  3.  Gurney  v.  Howe,  9  Gray  (Mass.) 
Am.  Dec.  437 ;  Star  Mills  v.  Bailey,  404,  69  Am.  Dec.  299. 

140  Ky.  194, 130  S.  W.  1077, 140  A.  S.  4.  Dunlop  v.  United  States,  165  U. 

R.  370.  S.  486, 17  S.  Ct.  375,  41  U.  S.  (L.  ed.) 

Note:  18  Am.  Rep.  207.  799. 

17.  Note:  18  Am.  Rep.  207.  5.  Bodfish  v.  For,  23  Me.  90,  39  Am. 

18.  Shortsleeves  v.  Capital  Traction  Dec.  611. 
Co.,   28   App.   Cas.    (D.   C.)    365,   8 
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experience.0  Likewise,  the  general  opinion  of  merchants  may  be 
given  as  evidence  of  the  custom  or  understanding  of  merchants  to 
explain  expressions  in  an  insurance  policy  when  such  expressions  are 
inadequate  to  explain  themselves.7  Testimony  of  this  nature  must, 
however,  be  rejected  if  the  witness  ia  not  familiar  with  the  usage  or 
custom  involved,8  or  the  question  asked  of  the  witness  is  not  pertinent 
to  the  inquiry.9 

6.  The  City  of  Washington,  92  U.  S.   Cas.  428;  Standard  Oil  Co.  v.  Swan,  89 
31,  23  U.  S.  (L.  ed.)  600.  Tenn.  434,  15  S.  W.  1068,  10  L.R.A. 

7.  Camden  v.  Cowley,  1  W.  Bl.  417,  366. 

14  Eng.  RuL  Cas.  46  and  note.  9.  German      American      Bank      v. 

8.  Camden  v.  Doremus,  3  How.  515,  Wright,  85  Wash.  460,  148  Pac  769, 
U  U.  S.  (L.  ed.)  705;  Schultz  v.  Ford,  Ann.  Cas.  1917D  381. 

133  Ia.  402,  109  N.  W.  614,  12  Ann, 
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I.  Introductory 

1.  Historical  Statement. — There. is  no  people,  known  to  history, 
with  any  considerable  financial  or  commercial  structure,  that  has  not 
had  laws  against  usury.  It  has  always  been  recognized  that  in  the 
power  of  the  lender  to  relieve  the  wants  of  the  borrower  lies  the  germ 
of  oppression.1  This  view,  carried  to  its  extreme,  and  finding  support 
in  the  now  discredited  economic  theory  that  money,  being  barren, 
cannot  beget  money,  at  one  time  led  to  the  prohibition  of  all  interest8 
The  doctrine  that  any  interest  is  usurious  was  nqver  adopted  in  this 
country.  On  the  contrary,  by  the  common  law  as  here  adopted  no 
rate  of  interest  is  illegal,  in  the  absence  of  statutory  enactment,  un- 
less so  great  as  to  be  unconscionable,8  and  at  the  present  time  usury 
must  be  regarded  merely  as  malum  prohibitum,  not  malum  in  se. 
It  rests  wholly  in  statute.4 

2.  Definition. — Blackstone  defines  usury  as  "an  unlawful  contract 
upon  the  loan  of  money,  to  receive  the  same  again  with  exorbitant 
increase,"  •  but  this  definition,  with  others  of'  a  kindred  form,  has 
been  rejected  in  favor  of  the  more  comprehensive  statement  that 
"usury  is  taking  more  than  the  law  allows  upon  a  loan  or  for  for- 
bearance of  a  debt."  •  In  this  connection  it  is  worthy  of  note  that 
more  than  the  law  allows  may  be  exacted  for  the  use  of  money,  and 


1.  Dunham  v.  Gould,  16  Johns.  (N.  Notes:  28  Am.  Rep.  492;  14  A.  S.  B. 
Y.)  367,  8  Am.  Dec.  323.  80. 

2.  See  Interest,  vol.  15,  pp.  4-6.  5.  Lassman  v.  Jacobson,  125  Minn. 
See  also  Mason  v.  Callender,  2  Minn.  218,  146  N.  W.  350,  Ann.  Cas.  1915C 
350,  72  Am.  Dec.  102.  774,  51  L.E.A.(N.S.)  465;  MacRackan 

3.  Houghton  v.  Page,  2  N.  H.  42,  9  v.  Columbus  Bank,  164  N.  C.  24,  80 
Am.  Dee.  30.    See  infra,  par.  24.  S.  £.  184,  Ann.  Cas.  1915D  105,  49 

4.  Missouri,  etc.,  Co.  v.  Krumseig,  L.R.A.(N.S.)  1043. 

172  U.  S.  351,  19  S.  Ct  179,  43  U.  S.  Note:  55  Am.  Dec.  392. 

(L*.  ed.)  474.  6.  Harman  v.  Lehman,  85  Ala.  379, 5 
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so  usury  committed,  without  any  infringement  of  the  general  usury 
law  of  a  state  or  even  in  the  absence  of  such  a  law.  Thus  a  bank  lim- 
ited in  its  charter  to  the  taking  of  a  certain  rate  per  cent  per  annum* 
on  its  loans  and  discounts  has  no  capacity  to  loan  at  a  higher  rate/ 
and  if  such  a  loan  is  effected  it  is  usurious.7 

II.  Legislative  Powers  ;  Statutory  Construction 

3.  Constitutionality. — As  already  stated  the  right  to  charge  inter- 
est exists  only  by  virtue  of  statute,  and  therefore  it  is  generally  held 
to  be  completely  subject  to  legislative  control.8  The  extreme  position 
has  been  taken  that  the  state  may  prohibit  the  charge  of  more  than 
a  prescribed  rate  of  interest,  whether  the  excess  is  in  the  form  of  in- 
terest, or  charges  for  services  rendered,  or  for  expenses,  without  in 
any  sense  violating  the  constitutional  provision  which  prevents  the 
deprivation  of  property  without  due  process  of  law ;  •  and  the  courts 
have  sustained  the  power  of  the  legislature  to  fix  a  higher  legal. rate 
for  the  loan  of  money  than  for  the  loan  of  any  other  article.10  Speci- 
fic constitutional  provisions  must  be  respected,  and  where  it  is  provided 
by  the  constitution  that  all  contracts  for  a  greater  rate  of  interest  than 
a  certain  named  percentage  shall  be  deemed  usurious,  the  legislature 
is  impotent  to  except  written  contracts  from  this  clause.11  A  law 
invalidating  contracts  for  the  loan  of  money  at  interest  greater  than 
a  certain  rate  cannot  be  made  to  apply  to  existing  contracts.1* 

4.  Discriminatory  Legislation. — It  is  generally  considered  that  the 
state  may  deal  with  different  classes  of  money  lenders  in  different  ways 
without  offending  constitutional  provision,  so  long  as  the  classifica- 
tion is  reasonable  and  all  who  bring  themselves  therein  are  treated 
uniformly.18  Legislation  discriminating  between  corporations  and 
natural  persons  in  respect  to  usury  has  frequently  been  sustained,14 
though  as  to  this  a  different  view  is  sometimes  adopted.15  Laws  which 
prevefnt  pawnbrokers  from  charging  or  receiving  interest  in  excess  of 

So.  197,  2  L.R.A.-589;  Bass  v.  Patter-  11.  Note:  27  L.R.A.(N.S.)  900. 

son,  68  Miss.  310,  8  So.  849,  24  A.  S.  R.  12.  Hubbard  v.  Callahan,  42  Conn. 

279;  Smithwick  v.  Whitley,  152  N.  C.  524,  19  Am.  Rep.  564;  Swint  v.  Carr, 

366,  67  S.  E.  914,  20  Ann.  Cas.  1348,  76  Ga,  322,  2  A.  S.  R.  44.    See  also 

28  L.R.A.(N.S.)   113;  Miller  v.  Vir-  Constitutional  Law,  vol.  6,  p.  350; 

ginia  L.  Ins.  Co.,  118  N.  C.  612,  24  S.  Interest,  vol.  15,  pp.  19,  20. 

E.  484,  54  A.  S.  R.  741.  13.  Youngblood      v.      Birmingham 

7.  Planters'     Bank     v.     Sharp,     4  Trust,  etc.,  Co.,  95  Ala.  521, 12  So.  579, 
Smedes  &  M.  (Miss.)  75,  43  Am.  Dec.  36  A.  S.  R.  245,  20  L.R.A.  58. 

470;  Chillicothe  v.  Swayne,  8  Ohio  257,  Note:  27  L.R.A.(N.S.)  898. 

32  Am.  Dec.  707;  Russell  v.  Failor,  1  See  infra,  par.  96. 

Ohio  St.  327,  59  Am.  Dec.  631.     See  14.  Note:  27  L.R.A.(N.S.)   899. 

also  Banks,  vol.  3,  pp.  606,  662  et  seq.  15.  Gordon  v.  Winchester  Bldg.,  etc., 

8.  See  Interest,  vol.  15,  p.  19.  Ass'n,  12  Bush   (Ky.)   110,  23  Aw. 

9.  Note:  27  L.R.A.(N.S.)   899.  Rep.  713. 

10.  Note:  2  L.R.A.(N.S.)  813. 
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a  prescribed  rate  have  been  upheld.16  A  statute  which  makes  an 
assignment  of  wages  or  salary  void  when  given  as  security  for  a  loan 
tainted  with' usury  is  unconstitutional  when  the  law  of  the  state  makes 
no  such  provision  with  reference  to  other  instruments  or  conveyances 
given  to  secure  usurious  debts.17  In  like  manner  a  statute  making  it 
illegal  to  take  more  than  a  specified  rate  of  interest  on  loans  of  less 
than  a  certain  amount  on  household  goods,  and  the  tools  of  certain 
trades,  while  permitting  any  rate  which  can  be  agreed  on  to  be  taken 
in  other  cases,  has  been  held  unconstitutional  as  not  uniform  in 
operation.18 

5.  Building  and  Loan  Associations. — It  is  commonly  considered 
that  the  legislature  may  exempt  transactions  between  building  and 
loan  associations  and  their  members  from  the  operation  of  the  law 
against  usury  without  in  any  sense  violating  the  conventional  consti- 
tutional prohibitions  against  the  passage  of  special  laws,  or  laws  not 
of  uniform  operation,  the  granting  of  special  privileges,  and  the 
like.19  So  a  statute  permitting  such  associations  to  lend  their  funds 
on  a  premium  secured  by  competitive  bidding,  in  addition  to  the  legal 
rate  of  interest,  does  not  violate  the  constitutional  provision  forbidding 
the  passage  of  a  special  law  fixing  the  rate  of  interest.90  And  in  some 
jurisdictions  the  premium  may  be  fixed  at  a  uniform  rate  by  the  con- 
stitution and  by-laws  of  the  association.1  Furthermore,  the  legisla- 
ture, having  authority  to  authorize  a  contract  between  borrowers  and 
building  and  loan  associations  for  the  payment  of  any  premiums  with 
or  without  bidding,  may  legalize  such  a  contract  already  made.2  How- 
ever, as  courts  will  not  construe  a  statute  so  as  to  give  it  a  retroactive 
effect,  unless  there  is  something  on  its  face  to  show  an  intent  that  it 

16.  See  Pledge,  vol.  21,  p.  698.  And  see  Building  and  Loan  Asso- 

17.  Massie  v.  Cessna,  239  111.  352,  88  ciations,  vol.  4,  p.  372  et  seq. 

N.  E.  152, 130  A.  S.  B.  234,  28  L.R.A.  20.  Cramer  v.  Southern  Ohio  Loan, 

(N.S.)  1108.           *  etc.,  Co.,  72  Ohio  St  395,  74  N.  E.  200, 

18.  Ex  parte  Sohneke,  148  Cal.  262,  2  Ann.  Cas.  990  and  note,  69  L.R.A. 
82  Pac  966,  113  A.  S.  R.  236,  7  Ann.  415. 

Cas.  475  and  note,  2  L.R.A.(N.S.)  813.       i.  Spithover  v.  Jefferson  Bldg.,  etc, 

19.  Iowa  Sav.,  etc.,  Ass'n  v.  Heidt,  Ass'n,  225  Mo.  660,  125  S.  W.  766,  20 
107  la.  297,  77  N.  W.  1050,  70  A.  S.  R.  ^  Ca8.  1248  and  note,  26  L.R.A. 
^'^J^^i  ™%  Bf}S?L?-    n*TJ   (N.S.)  1135;  Cramer  v.  Southern  Ohio 

MS?  Sr^^Cas  UUE  3  Loan'  etc"  C°"  ?2  °hi°  8t  395'  U  N' 
a i4?  q  ^T  t  #'     k    rtiif  B-  200>  2  A*n-  Cas.  990,  69  L.R.A.  415. 

and  not6;  Spithover  v.  JeffersDn  Bldg.,       v    '    o  t,R  A  fN  Rl  ffn 
etc,  Ass'n,  225  Mo.  660,  125  S.  W.       *ot,e'  J  £.*.-M«.b.)  »l«5. 

766,   20   Ann.    Cas.    1248   and   note,       ^  see  ^^oToJr  AM°" 
26  L.RJL(N.S.)  1135  and  note;  Cram-  ciations,  vol.  4,  pp.  370-372. 
er  ▼.  Southern  Ohio  Loan,  etc.,  Co.,  72       2.  Smoot     v.     People's     Perpetual 
Ohio  St.  395,  74  N.  E.  200, 2  Ann.  Cas.  Loan,  etc.,  Ass'n,  95  Va.  686,  29  S.  E. 
990,  69  L.R.A.  415.  746, 41  L.R.A.  589. 

Notes:  18  L.R.A.  133;  2  LA  A.  Notes:  18  L.RJL  134;  26  L.R.A. 
(N.S.)  813.  (N.S.)  1136. 
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should  have  such  effect,  a  statute  authorizing  building  associations  to 
fix  the  premium  at  which  they  will  dispose  of  money  in  their  treasury 
does  not  remove  the  taint  of  usury  from  transactions  entered  into  be- 
fore its  passage.8  The  right  of  the  legislature  to  except  building  and 
loan  associations  from  the  operation  of  the  general  usury  laws  has 
been  limited  to  cases  wherein  the  association  deals  with  its  sharehold- 
ers only.4  Opposed  to  the  weight  of  authority  is  a  line  of  decisions 
holding  that  a  statute  exempting  such  associations  from  the  opera- 
tion of  the  general  usury  laws  is  unconstitutional  as  conferring  special 
privileges  on  one  set  of  men  as  against  other  men.6  It  has  been  held 
that  a  foreign  building  and  loan  association  which  localizes  its  busi- 
ness in  a  state  cannot  complain  of  a  provision  of  its  laws  making 
foreign  associations  subject  to  the  usury  laws,  but  exempting  domestic 
associations  therefrom.* 

6.  Abridgment  of  Usury  as  Defense;  Forfeiture. — The  view  is  well 
nigh  universal  that  the  privilege  of  pleading  usury  in  a  suit  on  a  con- 
tract, as  it  pertains  only  to  the  remedy,  may  be  abridged  or  taken  away 
by  statute  as  to  contracts  entered  into  both  before  as  well  as  after  its 
enactment,7  because  unless  it  was  the  deliberate  purpose  of  the  debtor 
when  he  borrowed  the  money  never  to  return  it,  the  only  effect  of 
such  a  statute  is  to  compel  him  to  do  what  he  intended  and  agreed  to 
do  at  the  time  of  entering  into  the  contract.8  However,  enforcement 
of  a  usurious  contract  has  been  refused  although  the  usury  law  was 
repealed  prior  to  suit,8  and  it  has  been  held  that  such  a  contract  can- 
not be  validated  by  a  subsequent  statute.10  It  is  generally  considered 
that  parties  to  usurious  contracts  hold  any  right  they  may  have  to 
penalties  given  by  law,  subject  to  a  modification  or  repeal  by  the  leg- 
islature,11 though  as  to  this  a  different  view  is  sometimes  taken.18 
It  has  been  held  unobjectionable  to  make  a  statute  abridging  the 

3.  Crabtree  v.  Old  Dominion  Bldg.,  etc.,  Ass'n  v.  Heidt,  107  la.  297,  77  N. 
etc.,  Ass'n,  95  Va.  670,  29  S.  E.  741,  W.  1050,  70  A.  S.  R.  197,  43  L.RA. 
64  A.  S.  R.  818.  689;  Grinder  v.  Nelson,  9  Gill  (Md.) 

4.  Note:  2  L.R.A.(N.S.)  814.  299,  52  Am.  Dec  694;  Brownell  ▼. 

5.  Gordon  v.  Winchester  Bldg.,  etc.,  Freese,  35  N.  J.  L.  285,  10  Am.  Rep. 
Ass'n,  12  Bush    (Ky.)    110,  23  Am.  239. 

Rep.  713;  Henderson  Bldg.,  etc.,  Ass'n  Note:  22  L.R.A.  384. 

v.  Johnson,  88  Ky.  191,  10  S.  W.  787,  8.  Woodruff  v.  Scruggs,  27  Ark.  26, 

3  L.R.A.  289.  11  Am.  Rep.  777;  Danville  v.  Pace,  25 

Notes:    2    L.R.A.(N.S.)     813;    26  Grat.  (Va.)  1,  18  Am.  Rep.  663. 

L.R.A.(N.S.)  1137;  2  Ann.  Cas.  997;  9.  Note:  22  L.R.A.  385. 

Ann.  Cas.  1916E  232.  10.  Lindsay  v.  United  States  Sar., 

6.  Shannon  v.  Georgia  State  Bldg.,  etc.,  Ass'n,  120  Ala.  156,  24  So.  171, 
etc.,  Ass'n,  78  Miss.  955,  30  So.  51,  84  42  L.R.A.  783. 

A.  S.  R.  657,  57  L.R.A.  800.  Note :  22  L.R.A.  385. 

7.  See  Constitutional  Law,  vol.  11.  Welch  v.  Wadsworth,  30  Conn. 
6,  p.  351.  See  also  Lindsay  v.  United   149,  79  Am.  Dec.  236. 

States  Sav.,  etc.,  Ass'n,  120  Ala.  156,       Note:  22  L.R.A.  384. 
24  So.  171,  42  L.R.A.  783;  Iowa  Sav.,       12.  Note:  22  L.R.A.  385. 
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right  to  interpose  usury  as  a  defense  on  a  contract  applicable  only  to 
corporations.18 

7.  National  Banks. — It  is  within  the  constitutional  power  of  Con- 
gress to  fix  the  rate  of  interest  which  a  national  bank  may  take  on  a 
loan  of  money  and  to  determine  the  penalty  to  be  imposed  for  taking 
a  greater  rate.  That  power  when  exercised  is  exclusive  of  state  legis- 
lation. And  national  banks  organized  under  the  act  of  Congress  are 
not  bound  by  the  usury  laws  of  the  states  in  which  they  are  situated.14 
It  has  been  held  that  a  state  statute  giving  judgment  creditors  the 
right  to  recover  from  a  person  who  may  have  received  usurious  inter- 
est from  the  principal  or  debtor  the  amount  so  received  over  and  above 
lawful  interest  applies  to  national  banks.15  It  has  also  been  held 
that  a  state  law  making  usury  a  crime,  and  punishing  it,  in  the  case 
of  a  corporation,  by  a  fine,  is  not,  when  applied  to  national  banks, 
unconstitutional  as  an  interference  with  an  agency  of  the  general 
government.1* 

8.  Construction  of  Statutes. — It  has  been  said  that  the  law  of 
usury  is  penal  in  its  nature  and  therefore  should  be  strictly  con- 
strued.17 Thus,  while  courts,  under  a  statute,  avoiding  the  entire 
contract  for  usury,  will  uphold  the  defense  according  to  the  letter  of 
the  statute,  they  will  grant  affirmative  relief,  not  expressly  given  by 
such  a  statute,  only  on  payment  of  the  money  actually  loaned  and 
legal  interest.  And  this  is  because,  while  it  is  the  duty  of  courts  to 
give  effect  to  the  letter  of  a  statute  against  oppression  of  the  borrower, 
they  will  not  extend  the  letter  of  the  statute  to  relief  oppressive  of  the 
lender.18  However,  with  respect  to  the  national  banking  law,  it  has 
been  said  that  the  statute  is  remedial  as  well  as  penal,  and  is  to  be 
liberally  construecf  to  effect  the  object  of  Congress.19  So  a  statute  pro- 
hibiting a  corporation  from  interposing  the  defense  of  usury  has  been 
regarded  as  remedial  in  nature,  and  entitled  to  a  liberal  construction.80 
Like  other  laws,1  statutes  relative  to  usury  will  be  construed  to  operate 
prospectively  where  that  construction  is  permissible.8  But  it  has  been 
said  that  the  repeal  of  usury  laws,  without  a  saving  clause,  operates 

13.  Stack  v.  Detour  Lumber,  etc.,  17.  Tiffany  v.  National  Bank,  18 
Co.,  161  Mich.  21,  114  N.  W.  876,  14  Wall.  409,  21  U.  S.  (L.  ed.)  8(J2;  Dick- 
Ann.  Cas.  112  and  note,  16  L.R.A.  erman  v.  Day,  31  la.  444,  7  Am.  Rep. 
(N.S.)  616  and  note;  Danville  v.  Pace,  156. 

25  Grat.   (Ya.)   1,  18  Am.  Rep.  663.       18.  Note:   28  Am.  Rep.  492.     See 

See  also'Brownell  v.  Freese,  35  N.  J.  L.  infra,  par.  67. 

285,  10  Am.  Rep.  239.    As  to  the  va-       19.  Blakely    First    Nat.    Bank    v. 

lidity  generally  of  statutes  applicable  Davis,  135  Ga.  687,  70  S.  E.  246,  36 

only  to  corporations  as  distinguished  L.R.A.(N.S.)   134.     See  also  Banks, 

from  natural  persons,  see  Constitu-  vol.  3,  p.  666. 

ttonal  Law,  vol.  6,  p.  130.  20.  Note:  14  Ann.  Cas.  115. 

14.  See  Banks,  vol.  3,  p.  662  et  seq.       1.  See  generally,  Statutes,  vol.  25, 

15.  Note :  L.R.A.1915C  640.  p.  786  et  seq. 

16.  Note :  5  Ann.  Cas.  383.  2.  Swint  v.  Carr,  76  Ga.  322,  2  A. 
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retrospectively,  so  as  to  cut  off  the  defense  of  usury  for  the  future,  even 
in  actions  on  contracts  previously  made.8 

III.  Essential  Elements 

In  General 

9.  Statement  of  Essentials. — The  definition  of  usury  4  imports  the 
existence  of  certain  essential  elements.  Though  there  is  some  slight 
dissent  as  to  some  of  the  elements  named,  they  are  generally  enumer- 
ated as  (1)  a  loan  or  forbearance  either  express  or  implied;  *  (2)  a 
loan  or  forbearance  of  money  or  of  something  circulating  as  such ; 6 
(3)  an  understanding  between  the  parties  that  the  principal  shall  be 
repayable  absolutely; 7  (4)  the  exaction  of  a  greater  profit  than  is 
allowed  by  law;  8  and  (5)  an  intention  to  violate  the  law.9  The  pres- 
ence of  these  elements  infallibly  indicates  usury  irrespective  of  the 
form  in  which  the  parties  have  put  the  transaction,  and,  on  the  other 
hand,  the  absence  of  any  one  of  them  conclusively  refutes  the  claim 
that  the  parties  have  been  guilty  of  any  usurious  practice.10  They 
must  exist,  however,  at  the  inception  of  the  contract,  because  a  con- 
tract which  in  its  inception  is  unaffected  by  usury  can  never  be  in- 
validated by  any  subsequent  usurious  transaction,11  and  a  contract 
usurious  when  made  cannot  be  validated  by  subsequent  dealings.18 
So  an  agreement  by  the  maker  of  a  note  held  by  an  insolvent  bank 
to  repay  a  surety  on  the  note  the  pax  value  of  the  surety's  deposit  fn 
the  bank,  if  he  would  use  it  in  paying  the  debt,  is  not  usurious  if  the 
deposit  could  then  be  disposed  of  at  its  par  value,  although  the  bank 
afterwards  proved  to  be  unable  to  pay  its  debts  in  full.18  Other  mat- 
ters incident  to  the  contract,  except  as  they  go  to  show  the  existence 

S.  R.  44;  Grinder  v.  Nelson,  9  Gill.  Ore.  530,  76  Pac.  16, 1  Ann.  Cas.  418; 

(Md.)  299,  52  Am.  Dec.  694.  Bexar  Bldg.,  etc.,  Ass'n  v.  Robinson, 

3.  Ewell  v.  Daggs,  108  tJ.  S.  143,  2  78  Tex.  163, 14  S.  W.  227,  22  A.  S.  R. 
S.   Ct.  408,  27  U.  S.   (L.  ed.)   682;  36,  9  L.R.A.  292. 

Danville  v.  Pace,  25  Grat.  (Va.)  1,  8  Note:  46  A.  S.  R.  179. 

Am.  Rep.  663.     As  to  the  effect  of  See  infra,  par.  12. 

saving  clauses  in  repealing  acts  gener-  11.  Gaither  v.  Fanners',  etc,  Bank, 

ally,  see  Statutes,  vol.  25,  pp.  795,  1  Pet.  37,  7  U.  S.  (L.  ed.)  43;  Nichols 

931,  944.  v.  Pearson,  7  Pet.  103,  8  U.  8.  (L.  ed.) 

4.  See  supra,  par.  2.  623;  Ayer  v.  Tilden,  15  Gray  (Mass.) 

5.  See  infra,  par.  14  et  seq.  178,  77  Am.  Dec.  355 ;  Richardson  v. 

6.  See  infra,  par.  20.  Campbell,  34  Neb.  181,  51  N.  •  W.  753, 

7.  See  infra,  par.  21.  33  A.  S.  R.  633 ;  Armi jo  v.  Henry,  14 

8.  See  infra,  par.  24  et  seq.  N.  M.  181,  89  Pac.  305,  25  L.R.A. 

9.  See  infra,  par.  22.  (N.S.)  275;  SouthaU  v.  Farish,  85  Va. 

10.  Lloyd  v.  Scott,  4  Pet.  205,  7  XT.  403,  7  S.  E.  534,  1  L.R.A.  641.    See 
S.  (L.  ed.)  833;  MacRacken  v.  Colum*  infra,  par.  51. 

bus  Bank,  164  N.  C.  24,  80  S.  E.  184,       12.  See  infra,  par.  54. 
Ann.  Cas.  1915D  105,  49  L.R.A.(N.S.)       13.  Southall  v.  Farish,  85  Va.  403,  7 
1043;  Beach  v.  Guaranty  Sav.  Ass'n,  44  S.  E.  534,  1  L.R.A.  64L 
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or  absence  of  the  elements  mentioned,  are  of  no  moment  on  the  ques- 
tion of  usury.  Thus,  the  disposition  to  be  made  of  the  money  ad- 
vanced is  entirely  immaterial,  as,  for  instance,  that  it  is  to  be  used  to 
pay  usurious  debts  due  from  the  borrower  to  a  third  person.14  Con- 
versely, a  usurious  loan  is  none  the  less  usurious  because  it  was  made 
to  enable  the  borrower  to  take  up  securities  which  were  not  tainted 
with  usury,  such  securities  being  assigned  to  the  usurious  lender  as 
collateral.15  The  treaty  leading  to  the  contract  is  equally  inconse- 
quential. So  if  an  agent  who  has,  by  permission  of  his  principal, 
sold  stock  applies  the  money  to  his  own  use,  and  being  pressed  for 
payment  gives  a  mortgage  to  secure  the  repayment  of  the  amount  of 
the  stock  with  interest  thereon,  at  the  rate  borne  by  the  stock  but  in 
excess  of  the  legal  rate,  it  is  usury.16 

10.  Relation  between  Parties. — It  may  be  laid  down  as  a  general 
proposition  that  the  question  of  the  existence  of  usury  is  to  be  solved 
by  reference  to  the  presenee  or  absence  of  the  elements  set  forth  in  the 
preceding  paragraph,  regardless  of  the  relation,  business  or  personal, 
between  the  parties  to  the  transaction,  as,  for  instance,  that  the  borrow- 
er was  a  member  of  the  board  of  directors  of  the  lender  bank  and  of 
its  loan  committee.17  Some  courts,  however,  have  proceeded  on  the 
theory  that  a  borrower,  by  reason  of  his  relation  to  the  lender,  may 
be  estopped  to  set  up  the  defense  of  usury.18  A  notable  exception  to 
the  general  rule  stated  exists  in  the  case  of  loans  by  a  building  and  - 
loan  association  to  its  members.  Loans  in  such  cases  otherwise  usu- 
rious are  sustained  by  some  courts  purely  on  the  ground  of  the  peculiar 
relation  between  such  an  association  and  its  members.19  By  analogous 
reasoning  dealings  between  partners  with  partnership  funds  are  ex- 
cepted from  this  operation  of  usury  laws.20  But  where  a  partner  pur- 
chases the  interest  of  his  copartner  under  a  contract  that  payments 
are  to  be  made  at  specified  times,  together  with  a  certain  sum  for  the 
use  of  said  money  during  said  period,  the  agreement  is  usurious  and 
unenforceable  if  the  additional  sum  amounts  to  more  than  the  legal 

14.  Cafl  v.  Palmer,  116  U.  S.  98,  6  1915D  105,  49  L.R.A.(N.S.)  1043; 
8.  Ct.  301,  29  U.  S.  (L.  ed)  55ft;  King  Cadiz  Bank  v.  Slemmons,  34  Ohio  St 
▼.  Lane,  (Ofcla.)  169  Pac.  901,  L.R.A.  142,  32  Am.  Rep.  364. 

1918C  351;  Vaught  v.  Rider,  83  Va.  18.  Notes:   49   L.R.A.(N.S.)    1045; 

669,  3  S.  E.  293,  5  A.  8.  R.  305.  Ann.  Cas.  1915D  115. 

Note:  L.R.A.1918C  354.  19.  See  infra,  par.  11. 

15.  King  v.  Cnshman,  41  HI.  31,  89  20.  Diekerman  v.  Day,  31  la.  444,  7 
Am.  Dec.  366;  Bearce  t.  Barstow,  9  Am.  Rep.  156;  Payne  v.  Freer,  91  N. 
Mass.  45,  6  Am.  Dee.  25.  Y.  43,  43  Am.  Rep.  640. 

16.  DeButts  v.  Bacon,  6  Cranch  252,  Notes:  55  Am.  Dee.  396;  81  Am.  Dee. 
3  U.  S.  (L.  ed.)  215.  737;  18  L.R.A.(N.S.)  1061;  Ann.  Cas. 

17.  MacRackan  v.  Columbus  Bank,  1914C  1306, 

164  N.  C.  24,  80  S.  E.  184/  Ann.  Cas.  -     - 
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interest  on  the  principal  for  the  period  named.    That  transaction  can- 
not be  sustained  on  the  partnership  theory.1 

11.  Building  and  Loan  Associations. — The  great  weight  of  author- 
ity sustains  the  proposition  that  contracts  of  building  and  loan  asso- 
ciations with  their  members  for  a  loan  at  a  legal  rate  of  interest  are 
not  rendered  usurious  by  the  circumstances  that  the  premiums,  dues, 
and  fines  exacted  bring  the  total  amount  paid  by  the  borrower  to  an 
amount  exceeding  the  lawful  interest  on  the  loan,  even  though  there 
is  no  specific  statutory  exemption  of  such  contracts  from  the  general 
laws  against  usury.*  In  reaching  the  conclusion  some  courts  regard 
such  loan  contracts  as  dealings  in  partnership  funds.3  Closely  allied 
to  this  theory  is  the  reasoning  sometimes  advanced  that  the  relation 
between  the  association  and  a  borrowing  member  is  fixed  by  two  sep- 
arate contracts, — the  contract  of  membership  and  the  contract  of  loan. 
In  the  application  of  this  view,  dues  on  shares  axe  not  to  be  considered 
as  paid  on  account  of  the  loan,  and  are  not  to  be  added  in  determining 
whether  a  usurious  rate  of  interest  is  charged.4  Elsewhere,  the  con- 
tract is  considered  in  the  nature  of  a  sale  of  the  member's  stock  to  the 
association,  or,  more  strictly,  an  advancement  by  the  association  in 
anticipation  of  the  maturity  of  the  stock.4  An  alternative  view  is 
sometimes  propounded  that  the  law  of  usury  cannot  be  applied  to 
such  agreements  because  of  the  uncertainty  as  to  the  amount  which 
the  member  is  required  to  pay.6  And  in  some  cases  the  position  taken 
is  based  on  the  ground  that  the  statute  authorizing  the  formation  of 
such  associations  impliedly  relieves  all  dealings  within  the  scope  of 
their  ordinary  business  from  the  imputation  of  usury  if  the  require- 
ments of  the  statute  are  strictly  conformed  to.7  So,  in  order  for  an 
incorporated  company  to  come  within  the  classification  of  a  building 
and  loan  association,  so  that  it  may  escape  the  penalty  of  taking  an 
excess  of  legal  interest,  its  character  and  mode  of  doing  business  must 

1.  Rosen  v.  Rosen,  159  Mich.  72, 123       4.  Bell  v.  Southern  Home  Bldg.,  etc., 
N.  W.  559,  134  A.  S.  R.  712.  Ass*n,  140  Ala.  371,  37  So.  237, 103  A. 

2.  West  Winsted  Sav.  Bank  v.  Ford,   S.  R.  41. 

27  Conn.  282,  71  Am.  Dec.  66 ;  Delano  Notes :  18  L.R.A.  129 ;  Ann.  Cas. 

v.  Wild,  6  Allen   (Mass.)  1,  83  Am.  1914C1307. 

Dec.  605  and  note;  Harper  v.  Middle  5.  Notes:  18  L.R.A.  129;  Ann.  Cas. 

States  Loan  Bid?.,  etc.,  Co.,  55  W.  Va.  1914C  1308. 

149,  46  S.  E.  817,  2  Ann.  Cas,  42.  6.  Reeve  v.  Ladies'  Bldg.  Ass'n,  50 

Note :  35  L.R.A.  215.  Ark.  335,  19  S.  W.  917,  18  L.R.A. 

See  also  Building  and  Loan  Asso-  129;  Delano  v.  Wild,  6  Allen  (Mass.) 

ciations,  vol.  4,  p.  372.  1,  83  Am.  Dec.  605. 

3.  Mcintosh  v.  Thomasville,  etc.,  Co.,  Note :  Ann.  Cas.  1914  C  1306. 

138  Ga.  128,  74  S.  E.  1088,  Ann.  Cas.  7.  Home  Bldg.,  etc,  Ass'n  v.  McKay, 

1914C  1306  and  note;  Delano  v.  Wild,  217  111.  551,  75  N.  E.  569, 108  A.  S.  R. 

6  Allen   (Mass.)  1,  83  Am.  Dec.  605  263. 

and  note.  Notes:  46  A.  8.  R.  200;  Ann.  Cat. 

Notes:  46  A.  S.  R.  200;  18  JJELA.  1914C  1307. 
129. 
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be  according  to  the  plan  of  such  associations.8  Some  authorities  adopt 
a  rule  directly  opposed  to  the  majority  doctrine  stated,  holding  that 
in  the  absence  of  express  statutory  sanction  a  loan  by  a  building  and 
loan  association  is  as  much  within  the  purview  of  the  general  statute 
against  usury  as  is  a  loan  by  any  other  party.0 

12.  Devices  to  Conceal  Usury. — The  cupidity  of  lenders,  and  the 
willingness  of  borrowers  to  concede  whatever  may  be  demanded  or  to 
promise  whatever  may  be  exacted  in  order  to  obtain  temporary  relief 
from  financial  embarrassment,  as  would  naturally  be  expected,  have 
resulted  in  a  great  variety  of  devices  to  evade  the  usury  laws ;  and  to 
frustrate  such  evasions  the  courts  have  been  compelled  to  look  beyond 
the  form  of  a  transaction  to  its  substance,  and  they  have  laid  it  down 
as  an  inflexible  rule  that  the  mere  form  is  immaterial,  but  that  it  is 
the  substance  which  must  be  considered.10  No  case  is  to  be  judged  by 
what  the  parties  appear  to  be  or  represent  themselves  to  be  doing,  but 
by  the  transaction  as  disclosed  by  the  whole  evidence,  and  if  from 
that  it  is  in  substance  a  receiving  or  contracting  for  the  receiving  of 
usurious  interest  for  a  loan  or  forbearance  of  money,  the  parties  are 
subject  to  the  statutory  consequences,  no  matter  what  device  they  may 
have  employed  to  conceal  the  true  character  of  their  dealings.11 
Every  species  of  contrivance  in  the  modification  of  any  loan  or  con- 
tract, for  the  purpose  of  evading  the  statute,  being  cases  within  the 

8.  Mcintosh  v.  Thomasville  Real  Es-  £.  924,  47  A.  S.  R.  841;  Watkins  v. 
tate,  etc.,  Co.,  138  Ga.  128,  74  S.  E.  Taylor,  2  Munf.  (Va.)  424,  5  Am.  Dec. 
1088,  Ann.  Cas.  1914C  1302;  Pacific  486;  Blake  v.  Yount,  42  Wash.  101,  48 
Bldg.  Co.  v.  Hill,  40  Ore.  280,  67  Pac.  Pac.  625, 114  A.  S.  R.  106,  7  Ann.  Cas. 
103,  91  A.  S.  R.  477,  56  L.R.A.  163.       487. 

9.  Meroney  v.   Atlanta  Bldg.,  etc.,       Note:  46  A.  S.  R.  178. 

Ass'n,  116  N.  C.  882,  21  S.  E.  924,  47  11.  Bank  of  United  States  v.  Owens, 

A.  S.  R.  841;  Beach  v.  Guaranty  Sav.  2  Pet.  627,  7  U.  S.  (L.  ed.)  508;  Bank 

Ass'n,  44  Ore.  530,  76  Pac.  16, 1  Ann.  of  United  States  v.  Waggener,  9  Pet. 

Cas.  418;  Crabtree  v.  Old  Dominion  378,  9  U.  S.   (L.  ed.)   163;  Scott  v. 

Bldg.,  etc.,  Ass'n,  95  Va.  670,  29  S.  E.  Lloyd,  9  Pet.  418,  9  U.  S.  (L.  ed.)  178; 

♦  741,  64  A.  S.  R.  818.  Amaha  Hotel  Co.  v.  Wade,  97  U.  S.  13, 

Notes:  46  A.  S.  R.  201;  3  L.R.A.  24  U.  S.  (L.  ed.)  917;  McBroom  v. 

289;   18  L.R.A.  13;   35  L.R.A.  215;  Scottish  Mortg.,  etc,  Co.,  153  U.  S.  318, 

Ann.  Cas.  1914C  1308.  14  S.  Ct.  852,  38  U.  S.  (L.  ed.)  729; 

10.  Houghton  v.  Burden,  228  U.  S.  Borrowers',  etc.,  Bldg.  Ass'n  v.  Eklund, 
161,  33  S.  Ct.  491,  57  U.  S.  (L.  ed.)  190  111.  257,  60  N.  E.  521,  52  L.R.A. 
780;  Reeve  v.  Ladies'  Bldg.  Ass'n,  66  637;  Royal  Loan  Ass'n  v.  Porter,  68 
Ark.  335, 19  S.  W.  917, 18  L.R.A.  129;  Kan.  468,  75  Pac.  484,  1  Ann.  Cas. 
Lloyd  v.  Keach,  2  Conn.  175,  7  Am.  794;  Rosen  v.  Rosen,  159  Mich.  72, 123 
Dec.  256;  Ford  v.  Washington  Nat.  N.  W.  559, 134  A.  S.  R.  712;  Koehler  v. 
Bldg.,  etc.,  Ass'n,  10  Idaho  30,  76  Pac  Dodge,  31  Neb.  328,  47  N,  W.  913,  28 
1010,  109  A.  S.  R.  192;  Tardeveau  v.  A.  S.  R.  518;  Wilkie  v.  Roosevelt,  3 
Smith,  Hard.  (Ky.)  175,  3  Am.  Dec  Johns.  Cas.  (N.  Y.)  206,  2  Am.  Dec 
727;  Glisson  v.  Newton,  2  N.  C.  336,  1  149;  Pacific  States  Sav.,  etc,  Co.  v. 
Am.  Dec.  559 ;  Meroney  v.  Atlanta  Hill,  40  Ore.  280,  67  Pac.  103,  91  A.  S. 
Bid*,  etc.,  Ass'n,  116  N.  Cf.  882,  21  S.  R.  477,  56  L.R.A.  163;  Smith  v.  Glan^ 
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mischief,  are  also  within  the  remedy.18  Usury  is  a  moral  taint  wher- 
ever it  exists,  and  no  subterfuge  shall  be  permitted  to  conceal  it  from 
the  eye  of  the  law ;  this  is  the  substance  of  all  the  cases,  and  they  only 
vary  as  they  follow  the  detours  through  which  they  have  had  to  pur- 
sue the  money  lender.18  Though  the  principle  stated  above  may  be 
extracted  from  all  the  cases,  yet  as  each  depends  on  its  own  circum- 
stances, and  those  circumstances  are  almost  infinitely  varied,  it  is  not 
surprising  if  there  should  be  some  seeming  conflict  in  the  application 
of  the  rule  by  different  judges.  Different  minds  allow  a  different  de- 
gree of  weight  to  the  same  circumstances.14  A  distinction  has  been 
drawn  between  cases  wherein  a  transaction  is  given  a  certain  form  to 
cover  usury  and  wherein  it  is  given  that  form  to  escape  usury.  In  the 
latter  instance,  it  is  insisted,  the  transaction  is  not  usurious,  as  parties 
have  a  perfect  right  to  deal  with  each  other  with  the  usury  laws  before 
their  eyes,  and  so  to  shape  the  transaction  as  to  avoid  the  condemna- 
tion of  those  laws.1* 

13.  Parol  Evidence;  Questions  of  Fact. — As  a  general  proposition 
where  the  inquiry  is  whether  a  contract  is  usurious  it  is  open  to  evi- 
dence dehors  the  written  agreement  to  dhow  that,  though  legal  on  its 
face,  it  was  in  fact  an  illegal  agreement  Otherwise  the  very  purpose 
of  the  law  in  forbidding  the  taking  of  usury  under  any  cover  or  pre- 
text would  be  defeated.16  On  an  issue  of  usury,  where  a  sum  of  money 
apparently  in  excess  of  the  legal  rate  of  interest  was  retained  by  the 
lender,  it  is  competent  for  a  witness  to  testify  that  part  of  the  money 
was  received  in  payment  of  an  independent  claim,  and  not  reserved 

ton,  39  Tex.  365, 19  Am.  Rep.  31;  Gib-  IS.  De  Welf  v.  Johnson,  10  Wheat 

son  v.  Fristoe,  1  Call.  (Va.)  62, 1  Am.  367,  6  U.  S.  (L.  ed.)  343;  Lloyd  v. 

Dec  602;  Cissna  Loan  Co.  v.  Gawley,  Scott,  4  Pet  205,  7  U.  S.  (L.  ed.)  833. 

87  Wash.  438, 151  Pac.  792,  Ann.  Cas.  14.  Scott  v.  Lloyd,  9  Pet  418,  9  U. 

1917D  722,  L.R.A.  1916B  807.  S.  (L.  ed.)  178;  Missouri,,  etc.,  Trust 

Note:  46  A.  S.  R.  179.  Co.  v.  Krumseig,  172  U.  S.  351,  19  & 

12.  Nichols  v.  Fearson,  7  Pet.  103,  Ct.  179,  43  U.  S.  (L.  ed)  474. 

8  U.  S.  (L.  ed.)  623;  Scott  v.  Dodge,  15.  Union  Dime  Sav.  Inst  v.  Wil- . 

9  Pet.  418,  9  U.  S.  (L.  ed.)  178;  Fowl-  mot,  94  N.  Y.  221,  46  Am.  Rep.  137. 
er  v.  Equitable  Trust  Co.,  141  U.  S.  16.  Scott  v.  Lloyd,  9  Pet.  418,  9  U. 
384, 12  S.  Ct.  1,  35  U.  S.  (L.  ed.)  786;  S.  (L.  ed.)  178;  Houghton  v.  Burden, 
Vahlberg  v.  Keaton,  51  Ark.  534,  11  228  U.  S.  161,  33  S.  Ct  491,  57  U.  S. 
S.  W.  878,  14  A.  S.  R.  73,  4  L.R.A.  (L.  ed.)  780;  France  v.  Monro,  138 
462;  Shirley  v.  Welty,  19  111.  623,  71  la.  1, 115  N.  W.  577, 19  L.R.A.(N.S.) 
Am.  Dec  244;  Payne  v.  Newcomb,  399;  Tyson  v.  Rickard,  3  Har.  &  J. 
100  111.  611,  39  Am.  Rep.  69;  Tyson  (Md.)  109,  5  Am.  Dec.  424;  Brown  v. 
v.  Rickard,  3  Har.  &  J.  (Md.)  109,  5  Johnson,  43  Utah  1,  134  Pac.  590, 
Am.  Dec.  424;   Holmes  v.  Williams,  Ann.  Cas.  1916C  321,  46  L.R.A.(N.S.) 

10  Paige  (N.  Y.)  326,  40  Am.  Dec.  1157;  Cissma  Loan  Co.  v.  Gawley,  87 
250;  Goodale  v.  Wallace,  19  S.  D.  405,  Wash.  438,  151  Pac.  792,  Ann.  Cas. 
103  N.  W.  651,  117  A.  S.  R.  962,  9  1917D  722,  L.R.A.1916B  807. 

Ann.  Cas.  545.  Notes:  46  A.  S.  R.  191;  16  Ann. 

Notes:  81  Am.  Dec.  736;  7  Ann.   Cas.  390.   • 
Cas.  986. 
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as  interest  on  the  loan.17  And  parol  evidence  is  admissible  to  show 
the  usurious  consideration  of  a  note.18  There  is  some  question  wheth- 
er a  mere  parol  promise  which  was  in  the  minds  of  the  parties  at  the 
execution  of  the  agreement  as  a  portion  of  the  transaction  can  be 
proved  for  the  purpose  of  establishing  its  character.  In  some  juris- 
dictions this  is  considered  admissible,19  but  elsewhere  a  different  rule 
obtains  on  the  theory  that  as  the  lender  could  not  recover  on  the  ver- 
bal promise,  it  cannot  affect  the  note  in  any  respect.20  In  jurisdic- 
tions wherein  it  is  not  permissible  to  show  by  parol  evidence  that  a 
deed  absolute  on  its  fact  was  intended  as  a  mortgage/  it  cannot  be 
shown  that  the  deed  is  in  fact  a  mortgage  for  a  usurious  consideration, 
but  the  alleged  fact  of  usury  leaves  the  rule  unimpaired.8  Whether 
a  transaction  on  its  face  legal  is  a  device  or  shift  to  cover  usury,  is  a 
question  of  fact  to  be  left  to  the  jury.8 

Loan  or  Forbearance  of  Money 

14.  Necessity. — The  first  element  of  a  usurious  transaction  is  that 
there  be  a  loan  or  forbearance  of  money,  for  if  there  is  neither  there 
can  be  no  usury,  unless  a  statute  has  given  some  definition  of  usury 
inconsistent  with  that  of  the  common  law.4  Thus,  if  an  agreement  is 
entered  into  whereby  a  broker  is  to  purchase  a  specified  amount  of 

17.  Patton  v.  La  Fayette  Bank,  124  U.  S.  (L.  ed.)  1216;  Davidson  v. 
Ga.  965,  53  S.  E.  664,  4  Ann.  Cas.  639,  Davis,  59  Fla.  476, 52  So.  139,  20  Ann. 
6  L.R.A.(N.S.)  592.  Cas.  1130,  28  L.R.A.(N.S.)  102;  Shir- 

18.  Koehler  v.  Dodge,  31  Neb.  328,  ley  v.  Welty,  19  IU.  623,  71  Am.  Dec. 
47  N.  W.  913,  28  A.  S.  R.  518.  As  to  244;  Smithwick  v.  Whitley,  152  N.  C. 
the  admissibility  of  parol  evidence  366,  67  S.  E.  914,  20  Ann.  Gas.  1348, 
generally  to  show  illegality  in  the  con-  28  L.R.A.(N.S.)  113;  Payne  v.  Freer, 
sideration  of  a  note,  see  Bills  and  91  N.  Y.  43,  43  Am.  Rep.  640;  Bexar 
Noras,  vol.  3,  p.  950  et  seq.  Bldg.,  etc.,  Ass'n  v.  Robinson,  78  Tex. 

19.  Roe  v.  Kiser,  62  Ark.  92,  34  S.  163,  14  S.  W.  227,  22  A.  S.  R.  36,  9 
W.  534,  54  A.  S.  R.  288.  L.R.A.  292;  Foote  v.  Emerson,  10  Vt. 

Notes:  46  A.  S.  R.  191;  16  Ann.  338,  33  Am.  Dec.  205. 

Cas.  390.  Note:  46  A.  S.  R.  182.              m 

20.  Koehler  v.  Dodge,  31  Neb.  328,  The  New  York  statute  which  limits 
47  N.  W.  913,  28  A.  S.  R.  518.  the  rate  of  interest  on  "the  loan  or  for- 

Notes:  46  A.  S.  R.  191,  16  Ann.  bearance  of  any  money,  goods  or 
Cas.  39L  things  in  action"  has  been  construed  as 

1.  See  Mortgages,  vol.  19,  p.  248.  meaning  the  same  as  if  it  read  "for 

2.  Flint  v.  Sheldon,  13  Mass.  443,  7  the  loan  or  forbearance  of  any  money." 
Am.  Dec.  162.  The  words  "goods  or  things  in  action," 

3.  See  infra,  par.  71.  it  is  said,  add  nothing  to  the  force  of 

4.  Levy  v.  Gadsby,  3  Cranch  180,  the  provision,  because  the  terms  "in- 
2  U.  S.  (L.  ed.)  404;  Nichols  v.  Fear-  terest"  and  "forbearance"  cannot  be 
son,  7  Pet  103,  8  U.  S.  (L.  ed.)  623;  predicated  of  any  other  than  a  loan  of 
Scott  v.  Lloyd,  9  Pet.  418,  9  U.  S.  (L.  money,  actual  or  presumed.  Title 
ed.)  178;  Hogg  v.  Ruffner,  1  Black  Guaranty,  etc.,  Co.  v.  Klein,  178  Fed. 
115,  17  U.  S.  (L.  ed.)  38;  Struthers  v.  689, 102  C.  C.  A.  189,  27  L.R.A.(N.S.) 
Drexel,  122  U.  S.  487,  7  S.  Gt.  1293,  30   620  and  note. 
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stocks  and  furnish  a  designated  amount  of  money  therefor,  and  he 
and  the  person  for  whose  account  the  stocks  are  purchased  are  to  be 
entitled  to  Share  equally  in  the  profits  of  the  transaction,  except  that 
he  guarantees  that  the  profits  shall  reach  a  sum  specified,  which  sum 
is  in  excess  of  the  amount  which  might  lawfully  be  charged  for  in- 
terest on  the  advances  made,  the  transaction  is  not  tainted  with 
usury,  because  there  is  no  borrowing  or  lending  of  money,  but  only 
an  agreement  to  deal  in  stocks.6  Likewise  an  annual  percentage 
charged  on  unpaid  taxes  or  on  bills  for  public  utilities,  though  in  ex- 
cess of  the  legal  rate  of  interest,  cannot  be  regarded  as  usury  within 
constitutional  and  statutory  provisions.  In  such  a  case  the  essential 
borrowing  and  lending  are  not  present6  And  a  bonus  paid  to  a  guar- 
dian for  the  loan  of  his  ward's  money  is  not  usury.7  If  the  relation 
of  debtor  and  creditor  is  established,  though,  and  more  than  the  legal 
rate  is  exacted,  usury  exists.  For  this  reason  a  sum  exacted  by  the 
holder  of  a  mortgage  from  one  who  purchased  the  mortgaged  prem- 
ises without  assuming  the  mortgage,  in  addition  to  legal  interest,  for 
extending  the  time  of  payment  beyond  maturity,  is  usurious  where, 
by  the  same  arrangement,  the  purchaser  is  required  to  assume  per- 
sonal liability  for  payment  of  the  mortgage.9  It  is  not  necessary, 
however,  that  the  usurious  profit  be  exacted  at  the  inception  of  the 
contract,  but  usury  may  consist  in  an  exaction  to  secure  an  extension 
of  time  to  a  debtor.9  It  has  been  held,  however,  that  a  contract  for 
a  loan  for  a  given  time  at  a  legal  rate  of  interest  is  not  rendered  usu- 
rious by  a  contemporary  verbal  agreement,  not  intended  as  a  means 
of  avoiding  the  usury  law,  that  at  the  option  of  the  borrower  the  time 
of  payment  may  be  extended  by  paying  more  than  the  usual  rate  of 
interest  for  the  period  of  extension.10 

15.  Sale. — On  principle  and  authority,  the  owner  of  property, 
whether  real  or  personal,  has  a  perfect  right  to  name  the  price  on 
which  he  is  willing  to  sell,  and  to  refuse  to  accede  to  any  other.  He 
may  offer  to  sell  at  a  designated  price  for  cash  or  at  a  much  higher 
price  on  credit,  and  a  credit  sale  will  not  constitute  usury  however 
grjwit  the  difference  between  the  two  prices,  unless  the  buying  and 
selling  was  a  mere  pretense;  u  and  it  has  been  held  that  it  is  not 

5.  Orvis  v.  Curtiss,  157  N.  Y.  657,  Cas.  1130,  28  L.R.A.(N.S.)  102;  Shir- 
52  N.  E.  690,  68  A.  S.  R.  810.  ley  v.  Welty,  19  111.  623,  71  Am.  Dec. 

6.  Ford  v.  Vicksburg  Waterworks  244;  Mallett  v.  Stone,  17  la.  64,  85 
Co.,  102  Miss.  717,  59  So.  880,  43  Am.  Dec.  545;  Clark  v.  Des  Moines, 
L.R.A.(N.S.)   63.  19  la.  199,  87  Am.  Dec.  423;  Glisson 

Notes:  2  L.R.A.(N.S.)  815;  27  v.  Newton,  2  N.  C.  336, 1  Am.  Dec.  559; 
L.R.A.(N.S.)  899.  Smithwick  v.  Whitley,  152  N.  C.  366, 

7.  Note:  81  Am.  Dec.  736.  67  S.  E.  914,  20  Ann.  Cas.  1348,  28 

8.  Ganz  v.  Lancaster,  169  N.  Y.  357,  L.R,A.(N.S.)  113;  Gibson  v.  Fristoe. 
62  N.  E.  413,  58  L.R.A.  151.  1  Call.  (Va.)  62,  1  Am.  Dec.  502. 

9.  Hogg  v.  Ruffner,  1  Black  115,      10.  Note :  28  A.  S.  R.  526, 

17  U.   S.    (L.   ed.)    38;  Davidson  t.       11.  DeWolf  v.  Johnson,  10  Wheat. 
Davis,  59  Fla.  476,  52  So.  139,  20  Ann.  367,  6  U.  S.  (L.  ed.)  343:  Moncuis  ▼. 
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material  that  the  agreement  for  the  purchase  price  in  the  future,  in- 
stead of  specifying  the  whole  sum  then  to  be  paid,  names  a  particular 
sum  as  principal,  and  declares  that  it  shall  draw  interest  at  a  rate 
which,  were  the  transaction  a  borrowing  and  lending,  would  clearly  be 
usurious ;  **  though  from  this  proposition  there  is  a  vigorous  dissent 
by  some  courts.18  In  other  jurisdictions  contrary  decisions  are  necessi- 
tated by  statutes  placing  all  agreements  for  the  payment  of  interest 
on  the  same  footing,  no  discrimination  being  made  in  favor  of  those 
not  founded  on  a  borrowing  or  lending  of  money.14  And  it  is  every* 
where  conceded  that  when  the  sale  is  in  fact  at  an  agreed  cash  price, 
and  the  form  of  a  sale  on  credit  is  resorted  to  for  the  purpose  of 
evading  the  statute  against  usury,  the  transaction  will  be  declared 
usurious.1* 

16.  Commercial  Paper. — Unless  the  discounting  of  promissory  notes 
is  by  statute  declared  to  be  usurious  if  at  a  greater  rate  of  interest  than 
permitted  by  law  there  is  little  or  no  doubt  that  they,  like  other  prop- 
erty, may  be  bought  and  sold  on  such  terms  as  may  be  agreed  on,  and, 
however  small  the  price  paid,  the  transfer  is  not  usurious  if  in  good 
faith,  and  not  a  mere  attempt  to  disguise  a  borrowing  and  lending  of 
money.19    This  is  so  though  the  seller,  indorses  the  note,  if  the  trans* 

Dermott,  13  Pet  345,  10  U.  S.  (L.  14.  Notes:  46  A.  S.  R.  183,  20  Ann. 
ed.)    193;  Hogg  v.  Ruffner,  1  Black  Gas.  1131. 

115,  17  U.  S.  (L.  ed.)  38;  Davidson  v.  15.  Moncure  v.  Dermott,  13  Pet. 
Davis,  59  Fla.  476,  52  So.  139,  20  Ann.  345,  10  U.  S.  (L.  ed.)  193;  Greer  v. 
Cas.  1130  and  note,  28  L.R.A.(N.S.)  Caldwell,  14  Ga.  207,  58  Am.  Dec.  553; 
102  and  note;  Greer  v.  Caldwell,  14  Dorothy  v.  Commonwealth  Commercial 
Ga.  207,  58  Am.  Dec.  553;  Bass  v.  Co.,  278  LI.  629, 116  N.  £.  143,  L.R»A. 
Patterson,  68  Miss.  310,  8  So.  849,  1917E  1110;  Bass  v.  Patterson,  68 
24  A.  S.  R.  279 ;  Graeme  v.  Adams,  23  Miss.  310,  8  So.  849,  24  A.  S.  R.  279 ; 
Grat.  (Va.)  225,  14  Am.  Rep.  130;  Morgan  v.  Schermerhorn,  1  Paige 
Greenhow  v.  Harris,  6  Munf.  (Va.)  (N.  T.)  544,  19  Am.  Dec,  449. 
472,  8  Am.  Dec.  751  and  note.  Notes:  55  Am.  Dec.  393;  46  A.  S.  R. 

Notes:  46  A.  S.  R.  182;  9  L.R.A.  186;  20  Ann.  Cas.  1133. 
292;  49  L.R.A.  553.  16.  Nichols  v.  Fearson,  7  Pet.  103, 

12.  Davidson  v.  Davis,  59  Fla.  476,  8  U.  S.  (L.  ed.)  623;  Moncure  v.  Der- 
52  So.  139,  20  Ann.  Cas.  1130,  28  mott,  13  Pet.  345,  10  U.  S.  (L.  ed.) 
L.R.A.(N.S.)  102  and  note;  Johnson  193;  Junction  R.  Co.  v.  Ashland  Bank, 
City  First  Nat  Bank  v.  Mann,  94  12  Wall.  226,  20  U.  S.  (L.  ed.)  385; 
Tenn.  17,  27  S.  W.  1015,  27  L.R.A.  Tiffany  v.  Boatman's  Sav.  Inst.,  18 
665  and  note;  Reger  v.  O'Neal,  33  W.  Wall.  375,  21  U.  S.  (L.  ed.)  868;  Dan- 
Va.  159,  10  S.  E.  375,  6  L.R.A.  427.  forth  v.  National  State  Bank,  48  Fed. 
See  also  Hansbrough  v.  Peck,  5  WalL  271,  3  U.  S.  App.  7,  1  C.  C.  A.  62,  17 
497,  18  U.  S.  (L.  ed.)  520.  L.R.A.  622;  Youngblood  v.  Birming- 

Note:  46  A.  S.  R.  182.  ham  Trust,  etc.,  Co.,  95  Ala.  521.  12 

13.  People's  Bank  v.  JacksQn,  43  So.  579,  36  A.  S.  R.  245,  20  L.R.A. 
S.  C.  86,  20  S.  E.  786,  49  A.  S.  R.  823,  58 ;  Lloyd  v.  Keaoh,  2  Conn.  175,  7 
27  L.R.A.  569.  '  Am.  Dec.  256 ;  Dickerman  v.  Day,  31 

Notes :  55  Am.  Dec.  393 ;  46  A.  S.  R.  la.  444,  7  Am.  Rep.  156;  People's 
183:  27  L.R.A.  567;  20  Ann.  Cas.  1131.   Bank,  etc.,  Co.  v.  Fenwick  Sanitarium, 
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action  is  bona  fide  and  not  intended  as  a  cover  for  a  usurious  loan.17 
So  there  is  no  usury  in  buying  one's  own  outstanding  notes  at  a  dis- 
count, as  it  is  lawful  for  a  man  to  anticipate  the  payment  of  a  debt 
for  any  amount  that  he  can.18  However,  the  authorities  are  not  agreed 
whether  it  is  usury  to  take  the  existing  note  of  a  third  person  at  a 
usurious  discount  in  part  payment  of  a  pre-existing  debt.  In  some 
cases  the  view  is  taken  that  such  a  transaction  is  usurious,19  while  in 
others  a  contrary  doctrine  is  accepted.20  The  discount  of  a  note  at 
greater  than  a  prescribed  percentage  may  be  made  usurious  by  statute, 
however.1*  So  a  national  bank  discounting  business  paper  at  a  greater 
rate  than  allowed  by  law  is  liable  to  the  forfeiture  imposed  by  the  na- 
tional banking  act.2  The  same  result  is  true  under  an  act  declaring 
all  bonds,  contracts  and  assurances  whatever,  taken  on  a  usurious  con- 
tract, to  be  utterly  void,  to  the  extent,  at  least,  that  one  who  acquires 
his  pwnership  in  a  usurious  note  cannot  maintain  suit  thereon.8  And 
if  intended  merely  to  cover  what  is  in  effect  a  loan,  the  transfer  of 
negotiable  paper  in  the  absence  of  a  statute  applicable  as  well  to  dis- 
counts as  to  loans  may  be  usurious.4  So  a  warranty,  where  taken,  is 
an  item  of  evidence  to  ascertain  the  nature  of  the  transaction;  it 
tends  to  prove  that  the  discount  could  not  have  been  made  on  account 
of  the  doubtful  circumstances  of  the  maker  of  the  note ;  but  it  cannot, 
in  all  cases,  be  evidence,  of  itself,  of  usury.8 

17.  Original  Negotiation  at  Usurious  Discount. — Where  the  first 
negotiation  of  paper  is  an  exchange  of  it  for  money  at  a  usurious  rate 

130  La.  723,  58  So.  523,  Ann.  Cas.  19.  Gibson  v.  Fristoe,  1  Call  (Va.) 
1913C  1322,  43  L.R.A.(N.S.)  211  and  62,  1  Am.  Dec  502. 
note;  Ayer  v.  Tilden,  15  Gray  (Mass.)  Note:  43  L.R.A.(N.S.)  230. 
178,  77  Am.  Dec.  355;  Munn  v.  Com-  20.  Note:  43  L.RJL(N.S.)  230. 
mission  Co.  15  Johns.  (N.  T.)  44,  8  1.  Gloversville  Nat.  Bank  v.  John- 
Am.  Dec.  2J9;  Joy  v.  Diefendorf,  130  son,  104  U.  S.  271,  26  U.  S.  (L.  ed.) 
N.  Y.  6,  28  N.  E.  602,  27  A.  S.  R.  484;  742. 
Cook  v.  Forker,  193  Pa.  St.  461,  44  Note:  46  A.  S.  R.  185. 
Atl.  560,  74  A.  S.  R.  699 ;  Flemming  v.  2.  Gloversvffle  Nat.  Bank  v.  John- 
Mulligan,  2  McCord  L.  (S.  C.)  173, 13  80n,  104  U.  S.  271,  26  U.  S.  (L.  ed.) 
Am.   Dec.  707;   Ramsey  v.   Clark,  4  742 ;  Danforth  v.  National  State  Bank, 
Humph.    (Tenn.)    244,  40  Am.  Dec.  48  Fed.  271,  1  C.  C.  A.  62,  17  L.R.A. 

^;?onk^Ter^llkjArtSh^rwoo.d,1()  622;  Johnson  v.  Gloversville  Nat. 
Wi*  230,  78  An^Dee  669 ;  Armstrong  Bank  74  N  Y  329  30  ^  R      302 

v    Gibson,  31  Wis.  61,  11  Am.  Rep.       Note.  23  n  g   ('L  rf  }  19£ 

Notes:  55  Am.  Dee.  393;  81  Am.  p  f  <™f"  v«  *]™!'  **>  Bank' 1 
Dec.  736;  46  A.  S.  R.  183.  Pe;-  ™>  7 /J-  °;  <£•  6T)  7T 

And  see  Bills  and  Notes,  vol.  3,  pp.  .*•  FJ°^lt3  ?™'  et^X°'  T^f  ?« 
977-979.  wic^i  ^av#  Sanitarium,  130  La.  723,  58 

17.  Lloyd  v.  Leach,  2  Conn.  175,  7  So.  523,  Ann.  Cas.  1913C  1322,  43 
Am.  Dec.  256.  L.R.A.(N.S.)  211  and  note. 

Notes:  13  Am.  Dec.  710;  43  L.R.A.       Note:  43  L.R.A.(N.S.)  219. 
(N.S.)  234.  5.  Lloyd  v.  Keach,  2  Conn.  175,  7 

18.  Note:  43  L.R.A.(N.S.)  230.  Am.  Deo.  256. 
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of  discount  to  one  who  knows  the  paper  had  no  prior  inception,  the 
transaction  is  commonly  considered  usurious,  as  it  is  a  loan,  and  not 
a  sale.f  But  when  the  taker  is  ignorant  that  the  paper  had  no  prior 
inception,  the  authorities  are  not  agreed,  even  in  the  jurisdictions  hav- 
ing similar  statutes.7  Certainly  where  the  first  negotiation  of  accom- 
modation paper  is  its  taking  at  a  usurious  rate  of  discount  by  one  who 
knows  its  character,  the  transaction  is  usurious,8  but  the  courts  are 
not  in  accord  where  the  first  negotiation  was  to  a  person  ignorant  of 
the  character  of  the  paper;  some  of  the  cases  holding  that  the  pur- 
chaser from  the  payee,  being  the  first  party  paying  anything  for  it,  is 
therefore  the  first  owner,  and  that  as  the  payee  before  the  sale  of  the 
note  had  not  acquired  a  legal  right  to  sue  the  accommodation  maker, 
the  pin-chaser  must  pay  the  full  face  of  the  note  or  the  transaction  will 
be  usurious.9  Of  course  the  maker  may  be  estopped  by  his  represen- 
tations from  making  that  defense.10  And  the  courts  of  many  other 
jurisdictions  hold  generally  that  the  defense  of  usury  cannot  be  set 
up  against  the  purchaser  of  an  accommodation  note,  taken  at  a  greater 
rate  of  discount  than  legal  interest,  unless  the  purchaser  had  knowl- 
edge of  the  character  of  the  paper.11  An  exchange  by  two  persons  of 
their  respective  notes  of  the  same  face  value  is  not  usurious.  More- 
over, when  notes  having  the  same  size  are  exchanged,  each  on  the  ex- 
change becomes  a  note  which  already  has  an  inception,  and  it  may 
then  be  sold  for  less  than  its  face.18  Such  a  practice  may  not  be  in- 
dulged in,  however,  with  the  specific  intent  of  evading  the  usury 
laws.18  And  certainly  if  on  the  exchange  a  premium  is  exacted  by 
one  party  in  excess  of  the  legal  rate  of  interest,  the  transaction  becomes 
usurious.14    That  the  consideration  for  a  note  is  cash  and  notes  of 

6.  tfichols  v.  Fearson,  7  Pet  103,  8  strong,  9  N.  G.  411,  11  Am.  Dec.  774 
U.  S.  (L.  ed.)  623.    Compare  People's  and  note. 

Bank  v.  Fenwick  Sanitarium,  130  La.  Notes:  55  Am.  Dec.  394;  46  A.  S. 

723,  58  So.  523,  Ann.  Cas.  1913C  1322,  R.   185;   43   L.RA.(N.S.)    222,   223; 

43  Lil.A.(N.S.)  211.  Ann.  Cas.  1912D  888. 

Note:43L.R.A.(N.S.)  212.  10.  Note:  50  L.R.A.(N.S.)  1031. 

7.  Notes:    81    Am..  Dec.    736;    43  11.  Dickerman  v.  Day,  31  la.  444,  7 
L.RA.(N.S.)  212.  Am.  Rep.  156;  Holmes  v.  Williams,  10 

8.  Tiffany  v.  Boatman's  Sav.  Inst.,  Paige  (N.  Y.)  326,  40  Am.  Dec.  250; 
18  Wall.  375,  21 U.  S.  (L.  ed.)  868.  Ramsey  v.  Clark,  4  Humph.  (Tenn.) 

Notes:  46  A.  S.  R.  184;  43  L.R.A.  244,  40  Am.  Dec.  645. 

(N.S.)  221.  Notes:  55  Am.  Dec.  393;  46  A.  S.  R. 

9.  Sylvester     v.     Swan,     5     Allen  185;  Ann.  Cas.  1912D  891. 
(Mass.)  134,  81  Am.  Dec.  734;  Ayer  v.  12.  Note:  55  Am.  Dec.  394. 
Tilden,  15  Gray  (Mass.)  178,  77  Am.  13.  Notes:    55   Am.   Dec.   394;   43 
Dec.  355;  Munn  v.  Commission  Co.,  15  L.RA.(N.S.)  215. 

Johns.  (N.  Y.)  44,  8  Am.  Dec.  219;  14.  Clague  v.  Their  Creditors,  2  La. 
Holmes  v.  Williams,  10  Paige  (N.  Y.)  114,  20  Am.  Dec  300;  Dunham  v. 
326,  40  Am.  Dee.  250;  Catlin  v.  Gunter,.  Gould,  16  Johns.  (N.  Y.)  367,  8  Am. 
11  N.  Y.  368,  62  Am.  Dec.  113 ;  Joy  Dec.  323 ;  Fanning  v.  Dunham,  6  Johns, 
v.  Diefendorf,  130  N.  Y.  6,  28  N.  E.  Ch.  (N.  Y.)  122,  9  Am.  Dec.  283. 
602.  27  A.  S.  R.  484;  Ruffin  v.  Arm-      Note:  43  L.RA.(N.S.)  216. 
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third  persons  taken  at  par,  which  are  not  worth  par,  does  not  necessa- 
rily render  the  note  usurious,  though  if  accomplished  with  the  intent 
to  evade  the  usury  laws  it  will  be  so  regarded.16 

18.  Sale  of  Open  Accounts. — It  may  be  laid  down  as  a  general  rule 
of  law  that  where  a  corporation,  municipal  or  private,  borrows  money 
in  return  for  which  it  issues  its  bonds,  the  issuance  thereof  at  a  price 
below  par  makes  the  transaction  a  usurious  one,  in  the  absence  of 
statutory  provisions  legalizing  such  issues  by  corporations  or  forbid- 
ding the  defense  of  usury  by  such  bodies.  Such  a  transaction  must 
be  considered  as  a  sale*  of  negotiable  paper  without  prior  inception 
and  falls  under  the  rule  stated  in  the  preceding  paragraphs.19  Bond 
issues  below  par  are  frequently  especially  authorized  by  statute,  how- 
ever, or  are  impliedly  sanctioned  by  enactments  prohibiting  any  corpo- 
ration from  interposing  the  defense  of  usury.17  A  state  law  authorizing 
corporations  to  sell  their  own  bonds  and  notes  at  such  prices  as  they 
may  deem  expedient  is  extended  by  comity  to  the  corporations  of 
other  states.18  And  under  such  a  statute  it  is  not  material  that  the 
bonds  or  notes  were  made  payable  to  the  lender,  or  that  the  transaction 
was  in  form  a  loan  rather  than  a  sale  of  bonds,  as  long  as  there  was  no 
intent  to  evade  the  usury  law.19  In  this  connection  it  has  been  lai<J 
down  that  though  the  negotiation  of  one's  own  bond  or  note  is  ordi- 
narily a  loan  in  law,  yet  if  the  sale  thereof  is  authorized  by  an  act  of 
the  legislature,  it  becomes  a  question  of  fact  whether  such  negotiation 
was  a  loan  or  a  sale,  and  therefore  whether  the  issue  was  usurious  or 
legal.20  Open  accounts  may  be  the  subject  of  sale  at  any  rates  agreed 
on  by  the  parties  without  becoming  subject  to  the  taint  of  usury  if 
the  transaction  is  made  in  good  faith  and  not  as  a  cover  for  a  loan. 
In  the  latter  event,  of  course,  usury  attaches.1 

19.  Sale  and  Resale;  Store  Orders;  Annuities;  Services  on  Credit. 
— The  question  whether  a  purchase  of  property  with  an  agreement  to 
reconvey  at  an  advanced  price  payable  in  the  future  constitutes  a 
usurious  transaction  depends  on  the  intent  of  the  parties,  which  is 
purely  a  question  of  fact  to  be  determined  from  all  the  circumstances 
of  the  particular  case.  If  a  sale,  and  not  a  loan,  was  intended,  usury 
cannot  attach.    But  if  the  transaction  was  in  reality  a  loan  the  usury 

15.  Notes:  46  A.  S.  B.  178,  43  18.  Junction  R.  Co.  v.  Ashland 
L.RA.(N.S.)  217.  Bank,  12  Wall.  226,  20  U.  S.  (L.  ed.) 

16.  Houghteling  v.  Gogebic  Lumber  385. 

Co.,  165  Mich.  498,  131  N.  W.  109,  35  19.  Clearwater  County  State  Bank 

L.R.A.(N.S.)  1106.  v.  Bagley-Ogema  Telephone  Co.,  116 

Notes:    36   L.B.A.(N.S.)    1132;   43  Minn.  4,  133  N.  W.  91,  Ann.   Cas. 

L.R.A.(N.S.)  218.  1913A  622,  36  L.R.A.(N.S.)  1132. 

See  generally,  Corporations,  vol.  7,  20.  Junction    R.    Co.    v.    Ashland 

p.  597;  Municipal  Corporations,  vol.  Bank,  12  Wall.  226,  20  U.  S.  (L.  ed.) 

19,  p.  1023.  385. 

17.  Gamble  v.  Queens  County  Water  1.  Dorothy  v.  Commonwealth  Corn- 
Co.,  123  V.  Y.  91,  25  N.  E.  201,  9  mercial  Co.,  278  111.  629,  116  N,  B. 
L.R.A  527.  143,  L.R.A.1917E  1110  and  note. 
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law  applies.2  And  where  a  person  to  whom  an  application  for  a  loan 
of  money  is  made,  in  lieu  of  money  sells  the  borrower  property  at  a 
price  largely  in  excess  of  its  real  value,  to  enable  the  borrower,  by 
reselling  the  property,  to  raise  money  to  relieve  his  necessities,  the 
transaction  if  entered  into  in  good  faith,  with  no  intent  to  evade  the 
laws  against  usury,  will  be  sustained;  but  if  the  transaction  appears  to 
have  taken  the  form  of  a  sale  of  property,  in  lieu  of  the  loan  of  money 
outright,  as  a  scheme  and  cover  for  usury,  it  will  be  held  usurious  and 
void.8  Clearly  it  is  usurious  to  charge  one  to  whom  store  orders  are 
furnished  to  enable  him  to  procure  supplies  an  advance  on  the  cash 
price  of  the  purchases  in  excess  of  the  legal  rate  for  the  accommoda- 
tion, although  that  is  claimed  to  be  the  difference  between  the  cash  and 
credit  price  of  the  articles  purchased.4  Annuities,  like  other  prop- 
erty, may  be  bought  and  sold,  and  although  as  a  result  of  the  trans-, 
f  er  the  buyer  receives  a  higher  rate  of  interest  than  is  allowed  by  law, 
whether  the  transaction  is  usurious  or  not  does  not  depend  wholly 
on  the  rate  of  interest,  but  on  the  further  question  whether  the  annuity 
was  raised  with  a  design  of  covering  a  loan.6  Furthermore,  the  mere 
circumstance  that  the  negotiations  for  the  sale  of  the  annuity  had 
their  inception  in  an  application  for  a  loan  does  not  convert  a  subse- 
quent annuity,  which  yields  a  profit  beyond  legal  interest,  into  a 
usurious  contract;  although  an  actual  contract  for  the  loan,  if  con- 
verted into  an  annuity  in  order  to  avoid  the  law,  is  within  the  statute.6 
There  may  be  other  transactions  than  those  of  purchase  and  sale  which 
may  result  in  agreements  to  pay  a  higher  rate  of  interest  than  is  al- 
lowed where  there  is  a  borrowing  and  lending.  Thus,  a  person  willing 
to  contract  to  do  work  of  any  character,  such  as  the  construction  of 
a  building,  may,  as  a  part  of  the  original  agreement,  stipulate  that 
the  deferred  payments  shall  bear  interest  in  excess  of  that  allowed  to 
a  lender  of  money.7 

Monetary  Advance;  Obligation  to  Repay;  Intent 

20.  Loan  of  Chattel  or  Merchandise. — Usury  cannot  ordinarily  ex- 
ist in  a  transaction  for  the  loan  of  any  other  commodity  than  money.8 

2.  Rogers  v.  Blouenstein,  124  Ga.       Note:  46  A.  S.  R.  183. 

501,  52  S.  E.  617,  3  L.R.A.(N.S.)  213  6.  Scott  v.  Lloyd,  9  Pet.  418,  9  U. 

and  note.  S.  (L.  ed.)  178.                               » 

Note :  55  Am.  Dec.  393.  7.  Davidson  v.  Davis,  59  Fla.  476, 

3.  Barry  v.  Paranto,  97  Minn.  265,  52  So.  139,  20  Ann.  Cas.  1130  and 
106  N.  W.  911,  7  Ann.  Cas.  984  and  note,  28  L.R.A.(N.S.)  102  and  note; 
note.                                                 '  Graeme  v.  Adams,  23  Grat.  (Va.)  225, 

4.  Osborne  v.  Puller,  92  S.  C.  338,  14  Am.  Rep.  130.      , 
75  S.  E.  557,  42  L.R.A.(N.S.)   1058  Note:  46  A.  S.  R.  182. 

and  note.  8.  Title  Guaranty,  etc.,  Co.  v.  Klien, 

5.  Lloyd  v.  Scott,  4  Pet.  205,  7  U.  S.  178  Fed.  689,  102  C.  C.  A.  189,  29 
(Jj.  ed.)  833.  L.R.A.(N.S.)  620  and  note. 
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This  ruling  was  first  made  in  construing  the  statute  of  12  Anne,  which 
applied  to  loans  of  money,  wares,  merchandise,  or  other  commodities. 
Obviously  a  loan  of  chattels  to  be  repaid  in  chattels  of  like  character, 
though  of  greater  number  or  quantity,  cannot  be  usurious,  for,  owing 
to  fluctuations  in  value,  it  may  happen  that  the  number  or  quantity 
to  be  repaid  may  be  of  less  value  at  the  time  of  payment  than  were 
the  chattels  loaned  at  the  time  of  the  loan.9  So  the  reservation  of 
more  than  the  legal  rate  of  interest  for  the  loan  of  bonds  which  are 
subject  to  fluctuation  on  the  market  is  not  within  a  statute  making 
void  any  contract  by  which  shall  be  reserved  more  than  the  legal  rate 
for  the  loan  or  forbearance  of  money,  goods,  or  other  things  in  action. 
And  this  is  true  though  the  subject  of  the  loan  is  the  bonds  of  the 
United  States,  which  in  market  parlance  are  gilt  edged.10  Of  course 
.  the  value  of  the  property  or  services  agreed  to  be  returned  may  be  so 
great  as  to  induce  the  belief,  on  the  part  of  the  court,  that  the  parties 
were  not  acting  in  good  faith,  and  were  attempting  to  put  in  an  inno- 
cent form  dealings  by  which  they  intended  to  accomplish  a  guilty 
object  In  such  a  case  the  transaction  will  undoubtedly  be  declared 
usurious.11 

21.  Absolute  Repayment. — To  constitute  usury  it  is  essential  that 
the  principal  sum  loaned  shall  be  repayable  at  all  events  and  not  put  in 
hazard  absolutely.  If  it  is  payable  only  on  some  contingency  then  the 
transaction  is  not  usurious,19  as  where  a  person  lends  money  on  a  ship 
on  such  conditions  that  if  the  ship  is  lost  within  three  years  he  is  to 
lose  the  money,  or  stipulates  that  the  loan  need  not  be  repaid  until 
certain  certificates  are  worth  in  the  open  market  a  certain  price.18 
To  satisfy  this  requisite,  however,  it  is  not  essential  that  the  borrower 
assume  personal  liability  for  the  loan.1*.  Of  course,  too,  the  contin- 
gency selected  may  be  so  improbable  as  to  convince  the  court  or  the 
jury  that  there  was  no  real  hazard,  and  that  the  repayment  of  the 
loan  was  made  subject  to  the  improbable  contingency  merely  to  escape 
the  statute  against  usury.  Where  such  is  the  case  the  transaction 
will  be  treated  as  usurious.16  This  principle  has  been  applied  to  a 
contract  the  effect  of  which  was  to  reserve  more  than  the  legal  rate  of 
interest,  even  though  it  was  stipulated  that  in  the  event  of  the  borrow- 

9.  Notes:  55  Am.  Dec.  396;  46  A.  S.    St.  89,  11  Atl.  806,  4  A.  S.  R.  575: 
B.  187.  Watkins  v.  Taylor,  2  Munf.  (Va.)  424, 

10.  Title    Guaranty,    etc.,    Co.    v.   5  Am.  Dec.  486. 

Klien,  178  Fed.  689,  102  C.  C.  A.  189,  Notes:  55  Am.  Dec.  396;  81  Am. 

29  L.R.A.(N.S.)  620.  Dec.  737;  46  A.  S.  R.  189;  9  L.R.A. 

11.  Note:  46  A.  S.  R.  188.  292. 

12.  White  Water  Val.  Canal  Co.  v.  13.  Note :  46  A.  S.  R.  189. 
Vallette,  21  How.  414,  16  U.  S.   (L.  14.  Tyson  v.  Richard,  3  Har,  ft  J. 
ed.)  154;  Tyson  v.  Rickard,  3  Har.  &  (Md.)  109,  5  Am.  Dec.  424. 

J.  (Md.)  109,  5  Am.  Dec.  424;  Bray-       15.  Gibson  v.  Fristoe,  1  Call  (Vft.) 
nard  v.  Hoppock,  32  N.  Y.  571,  88  Am.    62,  1  Am.  Dec.  502. 
Dec.  349;  Truby  v.  Mosgrove,  118  Pa.       Note:  46  A.  S.  R.  189. 
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er's  death  during  the  term  of  the  contract  all  the  debt  then  unpaid 
should  be  released  if  he  was  not  then  in  default.16  If  the  principal 
sum  is  repayable  at  all  events,  the  transaction  is  undoubtedly  a  loan, 
subject  to  statutes  against  usury.17  It  is  not  sufficient  that  the  interest 
be  hazarded.1*  Thus  it  is  not  bottomry  if  the  money  loaned  is  to  be 
repaid  at  all  hazards,  for  the  principal  and  extraordinary  interest  re- 
served are  not  put  absolutely  at  hazard  by  the  perils  of  the  voyage.  The 
lender  must  run  the  maritime  risk  to  earn  the  maritime  interest.19 

22.  Necessity  of  Intent. — It  is  generally  agreed  as  a  matter  of  prin- 
ciple that  to  constitute  usury  there  must  exist  an  intent  to  exact  more 
than  the  legal  maximum  for  the  use  of  money.20  Therefore,  if  a 
lender,  instead  of  taking  the  borrower's  note,  requires  him  to  draw  a 
bill  of  exchange  on  a  person  in  a  foreign  country  unknown  to  him  and 
without  funds,  though  with  the  expectation  on  the  part  of  the  lender 
that  payment  of  the  bill  will  be  refused,  which  would  entitle  the  lend- 
er, being  the  payee,  to  recover  ten  per  cent  damages  from  the  borrow- 
er, the  transaction  is  not  usurious  if  there  was  no  agreement  between 
the  borrower  and  the  lender  that  the  bill  should  not  be  honored  by  the 
drawee.1  When,  indeed,  the  contract  on  its  face  imports  usury,  as  by 
an  express  reservation  of  more  than  legal  interest,  there  is  no  room 
for  presumption,  for  the-  intent  is  apparent.8    However,  intent,  when 

16.  Missouri,  etc.,  Trust  Co.  v.  Co.  v.  Forrester,  143  Ga.  302,  84  S.  E. 
Krumseig,  172  U.  S.  351,  19  S.  Ct.  961,  L.R.A.1915D  1195;  Wilson  v.  Rus- 
179,  43  XL  S.  (L.  ed.)  474,  following  sell,  13  Md.  495,  71  Am.  Dec.  645; 
the  decision  of  the  supreme  court  of  Lassman  v.  Jacobson,  125  Minn.  218, 
Minnesota  construing  the  Minnesota  146  N.  W.  350,  Ann.  Cas.  1915C  774, 
usury  law.  In  this  case  the  plaintiff  51  L,R.A.(N.S.)  465  and  note;  Nourse 
applied  to  the  defendant  for  a  loan  of  v.  Prime,  7  Johns.  Ch.  (N.  Y.)  69,  11 
$2,000.  The  defendant  made  the  loan  Am.  Dec.  403;  Condit  v.  Baldwin,  21 
and  as  the  consideration  therefor  re-  N.  T.  219,  78  Am.  Dec.  137;  Orvis  v. 
quired  the  pjaintiff  to  execute  ten  notes  Curtiss,  157  N.  T.  657,  52  N.  E.  690,  68 
of  $36  each  payable  in  monthly  instal-  A.  8.  R.  810;  MacRackan  v.  Columbus 
merits  of  $30,  with  the  stipulation  for  Bank,  164  N.  C.  24,  80  S.  E.  184,  Ann. 
a  release  mentioned  in  the  text  above.  Cas.  1915D  105, 49  L.R.A.(N.S.)  1043; 

17.  Sheridan  v.  Medara,  10  N.  J.  Eq.  Price  v.  Campbell,  2  Call  (Va.)  110, 
469,  64  Am.  Dec.  464;  Braynard  y.  1  Am.  Dec.  535;  Milwaukee  First  Nat. 
Hoppoek,  32  N.  Y.  571,  88  Am.  Dec.  Bank  v.  Plankinton,  27  Wis.  177,  9 
349.  Am.  Rep.  453.    Compare  Sylvester  v. 

18.  Lloyd  v.  Scott,  4  Pet.  205,  7  U.  Swan,  5  Allen  (Mass.)  134,  81  Am. 
6.  (L.  ed.)  833.  Dec.  734,  wherein  the  necessity  of  in- 

19.  Braynard  v.  Hoppoek,  32  N.  Y.  tent  is  categorically  denied. 

571,  88  Am.  Dec.  349.  Notes:  55  Am.  Dec.  392;  9  L.R.A. 

20.  Lloyd  v.  Scott,  4  Pet.  205,  7  U.  292. 

8.  (L.  ed.)  833;  Bank  of  United  States  1.  Price  v.  Campbell,  2  Call  (Va.) 
v.  Waggener,  9  Pet.  376,  9  U.  S.  (L.  110,  1  Am.  Dec.  535. 
ed.)  163;  Call  v.  Palmer,  116  U.  S.  98,  2.  Bank  of  United  States  v.  Wag- 
6  S.  Ct.  301,  29  U.  S.  (L.  ed.)  559;  gener,  9  Pet.  378,  9  U.  S.  (L.  ed.)  163; 
McFarland  v.  State  Bank,  4  Ark.  44,  MacRackan  v.  Columbus  Bank,  164  N. 
37  Am.  Dec.  761;  Logan ville  Banking  C.  24,  80  S.  E.  184,  Ann.  Cas.  1915D 
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the  contract  is  not  usurious  on -its  face,  must  be  gathered  from  the 
circumstances  of  the  case.8  If  the  transaction  was  by  the  borrower 
supposed  and  intended  to  be  usurious,  but  was  by  the  lender  intended 
and  supposed  not  to  be  so,  as  he  is  the  party  who  would  suffer  any 
penalty  that  might  be  imposed,  the  transaction  must  be  regarded  as. 
innocent.*  On  the  other  hand,  the  innocence  of  the  borrower  cannot 
shield  a  lender  who  is  himself  aware  of  the  usurious  nature  of  the 
transaction.* 

23.  Mistakes  of  Fact  and  Law. — The  agreement  stated  in  the  pre- 
ceding paragraph  to  exist  among  the'  authorities  as  to  the  necessity  of 
an  intent  to  take  usury  is  principally  formal.  Actual  decisions  are 
widely  divergent  and  frequently  utterly  repugnant  to  the  general 
principle  laid  down.  Thus,  it  is  generally  conceded  that  the  exaction 
of  more  than  legal  interest  through  an  honest  mistake  of  fact,  as  by 
reason  of  an  error  in  computation,  or  a  scrivener's  error  in  drawing 
an  instrument,  will  not  constitute  usury.6  A  mere  mistake  of  law 
is  not  generally  considered  potent  to  relieve  a  transaction  from  the 
taint  of  usury.7  The  voluntary  taking  or  reservation  of  more  than  the 
legal  rate  of  interest  is  per  se  usurious,  and  the  offense  is  not  condoned 
by  a  want  of  intent  to  violate  the  law.  Though  the  lender  may  not 
intend  to  be  guilty  of  usury,  yet  he  is  nevertheless  guilty,  for  he  in- 
tends to  do  what  he  does,  but  mistakes  the  law.8  For  example,  an 
honest  belief  by  a  lender  in  his  legal  right  to  collect  compound  interest 

105,  49  L.R.A.(N.S.)  1043;  Condit  v.  S.  R.  950;  Merchants',  etc.,  Bank  v. 
Baldwin,  21  N.  Y.  219,  78  Am.  Dec.  Sarratt,  77  S.  C.  141,  57  S.  E.  621, 122 
137.  A.  S.  R.  562;  Goodale  v.  Wallace,  19  S. 

3.  Bank  of  United  States  v.  Wag-  D.  405,  103  N.  W.  051,  117  A.  S.  R. 
gener,  9  Pet.  378,  9  U.  S.  (L.  ed.)  163;   962,  9  Ann.  Cas.  545  and  note. 
MacRackan  v.  Columbus  Bank,  164  N.       Note :  55  Am.  Dec.  393. 
C.  383,  80  S.  E.  184,  Ann.  Cas.  1915D       As  to  the  rule  regarding  accommoda- 
105,  49  L.R.A.(N.S.)   1043;  Price  v.   tion  paper,  see  supra,  par.  17. 
Campbell,  1  Call  (Va.)  110, 1  Am.  Dec       7.  Lloyd  v.  Scott,  4  Pet  205,  7  U.  S. 
535.  (L.  ed.)  833;  Utica  Bank  v.  Smalley,  2 

Notes:  46  A.  S.  R.  180;  9  L.R.A.  Cow.  (N.  Y.)  770,  14  Am.  Dec.  526; 
292;  23  L.R.A.(N.S.)  391.  piyi^  v,  McGee,  76  S.  C.  450,  57  S.  E. 

.A^0^/.46/*  S^R"  18^2ti9£-?-A"  180, 121  A.  S.  R.  950;  Merchants',  etc., 

(N.S.)  1044;  Ann.  Cas.  1915D  115.  _  Bank  v>  Sarratt,  77  S.  C.  141,  57  S.  E. 

5.  Milwaukee   First ,    Nat.    Bank   v.  621  122  A   g  R  562 
Plankinton,  27  Wis.  177,  9  Am.  Rep.  rf^.  55  ^  Dec  3g3 

Notes:  55  Am.  Dec.  392;  46  A.  S.  R.       «■  J^I-  S^'  4  P*  «»!  7  U-  *2 

180;  Ann.  Cas.  1918A  760.  <L:  A}*®\ *£m*  V'A  Wl^0*n 

6.  Lloyd  v.  Scott,  4  Pet.  205,  7  U.  ***•  <N.  Y.)  326,  40  Am.  Dec i.  250; 
S.  (L.  ed.)  833;  Logan ville  Banking  MacRackan  v.  Columbus  Bank,  164  N. 
Co.  v.  Forrester,  143  Ga.  302,  84  S*  B.  C.  24,  80  S.  E.  184,  Ann.  Cas.  1915D 
961,  L.R.A.1915D  1195;  Miller  v.  Vir-  105,  49  L.R.A.(N.S.)   1043. 

ginia  L.  Ins.  Co.,  118  N.  C.  612,  24  S.       Notes:    9   L.R.A.   292;  23   L.RJL 
E.  484,  54  A.  S.  R.  741;  Plyler  v.  Mc-    (N.S.)  39L 
Gee,  76  S.  C.  450,  57  S.  E.  180, 121  A. 
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cannot  avail  him  as  a  defense  for  so  doing.9  However,  it  has  been 
laid  down  that  though  a  contract  appears  to  be  usurious  on  its  face, 
and  the  natural  inference  to  be  drawn  therefrom  is  that  the  parties 
intended  the  result  of  their  own  acts,  yet,  in  the  absence  of  an  unlaw- 
ful intent,  the  contract  is  not  usurious,  where  they  acted  under  an 
honest  belief  that  the  stipulated  rate  was  recoverable  under  the  law, 
in  which  they  were  mistaken.10  So  a  contract  is  not  usurious  because 
interest  is  computed  on  the  mistaken  theory  that  days  of  grace  would 
be  allowed  the  maker  in  which  to  discharge  his  obligation,  there  being 
no  intent  to  charge  usurious  interest.11  And  it  has  been  held  that  a 
note  given  to  settle  the  amount  claimed  to  be  due  on  a  tax  sale  certifi- 
cate is  not  usurious  by  reason  of  the  inclusion  therein  of  a  three  per 
cent  penalty  erroneously  supposed  to  have  been  allowed  by  law,  where 
neither  party  at  the  time  intended  to  give  or  to  take  a  rate  of  interest 
greater  than  that  provided  by  law.18  Whether  a  sum  in  excess  of 
legal  interest  was  taken  through  an  honest  mistake  or  through  a  cor- 
rupt agreement  is  a  question  of  fad11 

Excess  of  Legal  Maximum 

24.  Necessity;  General  Rules  for  Determination. — To  constitute 
usury,  it  is  of  course  essential  that  an  excess  of  the  legal  maximum 
be  exacted  in  consideration  of  the  loan  or  forbearance.  By  this  is 
meant  an  excess  of  the  maximum  prescribed  by  statute.14  Though 
there  is  authority  to  the  contrary,15  it  does  not  seem  requisite  that 
an  excess  be  payable  in  any  event.  On. the  contrary  a  contract  is 
usurious  when  there  is  any  contingency  by  which  the  lender  may  get 
more  than  the  lawful  rate  of  interest,  whether  it  is  so  apparent  that 
it  becomes  the  duty  of  the  court  so  to  declare,  or  whether  it  is  a  case 
in  which  it  is  necessary  that  the  jury  should  find  the  facts.  Usury, 
it  is  considered,  does  not  depend  on  the  question  whether  the  lender 
actually  gets  more  than  the  legal  rate  of  interest  or  not;  but  on  wheth- 
er there  was  a  purpose  in  his  mind  to  make  more  than  legal  interest 
for  the  use  of  money,  and  whether,  by  the  terms  of  the  transaction, 

9.  Plyler  v.  MeGee,  76  S.  C.  450,  57  103  N.  W.  651,  117  A.  S.  R.  962,  9 
S.  E.  180/ 121  A.  S.  R.  950.  Ann.  Cas.  545. 

10.  Anderson  v.  Creamery  Package  14.  Missouri,  etc.,  Trust  Co.  v. 
Mfg.  Co.,  8  Idaho  200,  67  Pac.  493, 101  Kramseig,  172  U.  S.  351, 19  S.  Ct.  179, 
A.  S.  R.  188,  56  L.R.A.  554;  Washing-  43  U.  S.  (L.  ed.)  474;  Thomas  v. 
ton  Nat.  Bldg.,  etc,  Ass'n  v.  Stanley,  Clarkson,  125  Ga.  72,  54  S.  E.  77,  6 
38  Ore.  319,  63  Pac  489,  84  A.  S.  R.  LJLA.(N.S.)  658  and  note;  Houghton 
793,  58  L.R.A.  816.  v.  Page,  2  N.  H.  42,  9  Am.  Dec.  30. 

11.  Sullins  v.  Farmers'  Exch.  Bank,  Notes:  28  Am.  Rep.  492;  14  A.  S.  R. 
17  Okla.  419,  87  Pac.  857,  10  L.R.A.  80;  46  A.  S.  R.  189. 

(N.S.)  839.  16.  Reeve  v.  Ladies'  Bldg.  Ass'n,  56 

12.  Armijo  v.  Henry,  14  N.  M.  181,  Ark.  335, 19  S.  W.  917, 18  L.R.A.  129 
89  Pae.  305, 25  L.R.A.(N.S.)  275.  and  note. 

13.  Goodale  v.  Wallace,  19  6.  D.  405, 
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and  the  means  used  to  effect  the  loan,  he  may  by  its  enforcement  be 
enabled  to  get  more  than  the  legal  rate.1*  Consonant  with  this  doc- 
trine it  has  been  held  that  a  contract  for  the  loan  of  money  at  the 
legal  rate  of  interest,  but  in  case  the  debtor's  business  succeeds  the 
rate  to  be  paid  by  him  to  be  much  in  excess  of  that  rate,  is  a  usurious 
contract.17  Usury  may  exist  even  though  interest  is  paid  not  in 
money  but  by  services  or  in  commodities.  So  where  a  slave  was 
pledged  as  security  for  a  loan,  the  lender  to  have  the  use  of  the  slave 
for  interest,  the  contract,  was  held  usurious,  the  value  of  the  slave's 
services  being  in  excess  of  legal  interest  on  the  sum  advanced.18  The 
extent  of  the  advantage,  or  the  amount  of  the  surplus,  in  excess  of  legal 
interest  is  wholly  inconsequential  on  the  question  of  usury.10  Fur- 
thermore,  to  constitute  usury  it  is  not  nectary  that  the  maximum 
laid  down  in  the  general  statute  against  usury  be  exceeded.  It  suffices 
if  more  than  the  maximum  allowable  under  a  special  statute  appli- 
cable to  the  case  be  exacted."  When  a  bank  reserves  greater  interest 
than  its  charter  allows,  the  usury  laws  apply  to  the  contract,  although 
the  rate  does  not  exceed  the  rate  prescribed  thereby.20 

25.  Commercial  Custom. — The  principle  has  frequently  been  laid 
down  that  if  a  contract  is  usurious  no  custom  can  legalize  it.1  This 
is  undoubtedly  true.  However,  the  question  whether  a  certain  prac- 
tice is  usurious  is  frequently  influenced,  sometimes  decided,  by  the 
sanction  given  it  by  commercial  custom.  The  legislature  in  enacting 
a  law  is  presumed  to  do  so  with  recognition  of  prevailing  customs. 
This  factor  is  considered  in  determining  the  validity  of  compounding 
interest 2  and  of  exacting  it  in  advance.8  Principally  on  this  ground 
the  courts  have  sustained  the  rule  of  thumb  in  computing  interest 
for  short  terms,  to  reckon  a  month  as  thirty  days  and  a  year  as  three 
hundred  and  sixty  days.  Though  there  is  some  authority  to  the  con- 
trary,4 the  courts  are  generally  agreed  that  this  practice  is  not  usu- 
rious.*   In  this,  connection,  too,  it  should  be  noted  that  the  law  does 

16.  Spain  v.  Hamilton,  1  Wall.  604,  59  Am.  Dec.  631  and  note;  Rock  River 
17  U.  S.  (L.  ed.)  619;  Richardson  v.  Bank  v.  Sherwood,  10  Wis.  230,  78  Am. 
Hughitt,  76  N.  Y.  55,  32  Am.  Rep.  267.  Dec.  669. 

Note :  46  A.  S.  R.  194.  1.  Merchants',  etc.,  Bank  t.  Sarratt, 

17.  Sheridan  v.  Medara,  10  N.  J.  Eq.  77  S.  C.  141,  57  8.  B.  621, 122  A.  S.  R. 
469,  64  Am.  Dec.  464.  562. 

18.  Reynolds   v.    Carter,   12   Leigh  2.  See  infra,  par.  28. 
(Va.)  166,  37  Am.  Dec.  642.  8.  See  infra,  par.  26. 

19.  Citizens'  Nat.  Bank  v.  Donnell,  4.  Utica  Bank  v.  Smalley,  2  Cow. 
195  U.  S.  369,  25  S.  Ct.  49,  49  U.  S.  (N.  Y.)  770, 14  Am.  Dec.  526,  holding 
(L.  ed.)  238;  State  Bank  v.  Ayers,  7  that  90  days  cannot  be  taken  to  be  a 
N.  J.  L.  130,  11  Am.  Dec.  535;  Utica  fourth  of  a  year. 

Bank  t.  Smalley,  2  Cow.  (N.  Y.)  770,  Notes:  46  A.  S.  R.  189;  5  L.R.A. 
14  Am.  Dec.  526.  (N.S.)  592;  4  Ann.  Cas.  643. 

20.  Planters'  Bank  v.  Sharp,  4  5.  Pattern  v.  La  Fayette  Bank,  124 
Smedes  &  M.  (Miss.)  75,  43  Am.  Dec.  Ga.  965,  53  S.  E.  664,  4  Ann.  Ca& 
470;  Russell  v.  Failor,  1  Ohio  St.  327,  639  and  note,  5  LJR.A.(N.S.)  and  note 
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not  stickle  over  fractional  parts  of  a  day  in  the  calculation  of  interest. 
Hence  one  hundred  and  eighty-two  days  would  be  regarded  as  a  half 
year,  or  ninety-one  days  as  one-fourth  of  a  year,  or  thirty  days  as  the 
twelfth  of  a  year,  for  that  is  as  close  an  approximation  as  may  be  had 
without  regarding  fractional  parts  of  a  day.f  In  like  manner  on  the 
authority  of  commercial  custom  it  has  been  ruled  that  a  contractual 
provision  for  computing  interest  periodically  on  average  debit  balances 
and  charging  it  in  the  account  does  not  render  the  contract  usurious,7 
As  under  commercial  custom,  for  every  practical  purpose,  days  of 
grace  are  a  part  of  a  promissory  note,  it  is  generally  rilled  that  in  tak- 
ing interest  in  advance  on  discounting  a  note  it  is  not  usurious  to  in- 
clude the  days  of  grace  in  the  computation,8  though  in  many  jurisdic- 
tions the  question  is  affected  by  statutes.  Where  on  the  renewal  of  a 
note  one  day  out  of  the  period  is  charged  for  twice,  by  reason  of  count- 
ing both  the  day  the  note  falls  due  and  the  date  of  renewal,  it  has 
been  ruled  in  view  of  prevailing  custom  that  the  renewals  are  not 
usurious.9 

26.  Statement  of  Rule  as  to  Interest  in  Advance. — As  a  general 
proposition  there  can  be  no  doubt  that  interest  at  the  highest  legal 
rate  may  be  received  in  advance,  or  that  the  lender  may  stipulate  for 
its  payment  at  certain  periods  in  advance,  without  violating  the  laws 
against  usury,  although  this  does  in  reality  make  the  interest  paid, 
if  computed  on  the  amount  actually  received  for  use  by  the  borrower, 
exceed  the  legal  rate  by  the  amount  of  the  interest  on  the  interest  for 
the  time  pi  the  debt10  This  construction  was  applied  originally  to  the 
statute  of  12  Anne,  Blackstone  conceiving  that  interest  may  as  law- 
fully be  received  beforehand,  for  forbearing,  as  after.  It  has  subse- 
quently been  uniformly  followed  by  the  courts  of  this  country  and 

592;  Merchants',  etc.,  Bank  v.  Sarratt,  592;  Sullins  v.  Farmers',  Exch.  Bank, 

77  S.  G.  141,  57  S.  E.  621,  12  A.  S.  17  Okla.  419,  87  Pac.  857,  10  L.R.A. 

R.   562;   Parker  v.   Cousins,  2  Grat.  (N.S.)  839  and  note. 

(Va.)  372,  44  Am.  Dec.  388.  Note:  29  L.R.A.  763. 

Note:  46  A.  S.  R.  189.  9.  Thornton  v.  Washington  Bank,  3 

6.  Patten  v.  La  Payette  Bank,  124  Pet.  36,  7  U.  S.  (L.  ed.)  594;  Parker  v. 
Ga.  965,  53  S.  E.  664,  4  Ann.  Cas.  639,  Cousins,  2  Grat.  (Va.)  372,  44  Am. 
5  IuR.A-(N.S.)  592;  Merchants',  etc.,  Dec.  388. 

Bank  v.  Sarratt,  77  S.  C.  141,  57  S.  E.  Note:  29  L.R.A.  763. 

621,  122  A.  S.  R.  562.  10.  Fleckner    v.    Bank    of    United 

7.  Helena  First  Nat.  Bank  v.  Wad-  States,  8  Wheat.  338,  5  U.  S.  (L.  ed.) 
dell,  74  Ark.  241,  85  S.  W.  417,  4  Ann.  631;  Thornton  v.  Washington  Bank,  3 
Cas.  818;  Hateh  v.  Douglas,  48  Conn.  Pet  36,  7  U.  S.  (L.  ed.)  594;  Fowler  v. 
116,  40  Am.  Rep.  154;  Brown  v.  Van-  Equitable  Trust  Co.,  141  U.  S.  411, 12 
dyke,  8  N.  J*  Eq.  795,  55  Am.  Dee.  S.  Ct.  8,  36  U.  S..  (L.  ed.)  794;  Vahl- 
250.  berg  v.  Keaton,  51  Ark.  534, 11  S.  W. 

8.  Thornton  v.  Washington  Bank,  3  878, 14  A.  S.  R.  73,  4  L.R.A.  462;  New- 
Pet.  36,  7  U,  S.  (L.  ed.)  594;  Patton  v.  port  Bank  v.  Cook,  60  Ark.  288,  30  S. 
La  Fayette  Bank,  124  Ga.  965,  53  S.  E.  W.  35,  46  A.  S.  R.  171,  29  L.R.A.  761 
664,  4.  Ann.  Cas.  639,  5  L.R.A.(N.S.)  and  note;  Helena  First  Nat.  Bank  v; 
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England.11  So  a  constitutional  provision  denouncing  the  taking  of 
usury  must  be  understood  as  prohibiting  that  which  had  been  judicial- 
ly determined  to  be  usury  under  pre-existing  statutes  of  the  state,  or 
under  the  act  of  12  Anne,  on  the  same  subject,  and  a  statute,  there- 
fore, does  not.  violate  such  a  provision  because  it  permits  interest  to  be 
taken  in  advance.12  Other  cases  hold  the  reservation  of  interest  in 
advance  to  be  usurious.  These  cases  regard  the  actual  sum  received 
as  the  amount  on  which  interest  is  to  be  computed.18  A  statute  mak- 
ing it  unlawful  to  reserve  or  take  for  any  loan  of  money  any  rate  of 

,  interest  greater  than  a  certain  per  cent  per  annum,  either  directly  or 
indirectly  by  way  of  commission,  discount,  exchange,  or  by  any  con- 
tract or  contrivance  or  device  whatever,  has  been  construed  to  pro- 
hibit the  taking  of  interest  in  advance; 14  .and  express  authority  by 
statute  given  to  banks  and  other  corporations  to  reserve  interest  in 
advance  has  been  regarded  as  furnishing  a  strong  implication  that 
other  persons  were  not  entitled  to  take  interest  in  this  way.1* 

27.  Limitations  of  Rule. — Though  the  practice  of  taking  interest 
in  advance  may  be  said  to  have  originated  in  the  transactions  of  bank- 
ers, a  majority  of  the  cases  hold  that  the  right  extends  to  all  persons 
dealing  in  short  term  paper.16  The  right,  however,  to  take  interest  in 
advance  has  been  limited  in  some  states  to  banks  and  kindred  corpora- 
tions; 17  and  in  some  jurisdictions  interest  in  advance  can  be  taken 
only  on  ordinary  paper,  having  the  usual  time  to  run,  such  as  is  the 
custom  of  banks,  this  being  sometimes  provided  by  statute.18    So  in- 

•  terest  cannot  be  taken  in  advance  on  a  bond  not  intended  to  .circulate 
as  a  negotiable  instrument  for  the  benefit  of  trade.19  Of  course,  the 
exaction  of -interest  in  advance  may  not  be  availed  of  to  disguise  a 

Waddell,  74  Ark.  241,  85  S.  W.  417,  4  13.  Hiller  v.  Ellis,  72  Miss.  701,  18 

Ann.  Cas.  818;  Goodrich  v.  Reynolds,  So.  95,  41  L.R.A.  707.  • 

31     111.     490     83     Am.     Dec.     240;  Notes:    L.R.A.1915D    1196;    Ann. 

Gramblefct  v.  Carlisle  Deposit  Bank,  Cas.  1915C  1157,  1158. 

122  Ky.  324,  92  S.  W.  283,  6  L.R.A.  14.  Loganville  Banking  Co.  v.  For- 

(N.S.)    612;    Sanford    v.    Lundquist,  rester,   143   Ga.   302,  84   S.   E.   961, 

80    Neb.    414,    118    N.    W.    129,    18  L.R.A.1915D  1195. 

L.R.A.(N.S.)    633;   Parker  v.    Cous-  15.  Note:  29  Lit.A.  765. 

ins,  2  Grat.  (Va.)  372,  44  Am.  Dec.  16.  Vahlberg   v.    Keaton,   51   Ark. 

^   ♦  KK   A         T^         Q07     A«   A     Q    T*      534'   n    S*   W'   878'  14  A«    &    R.   73,  4 

Notes:  55  Am.  Dec.  397;  46  A.  S.  R.  £,  r  j^  452 
189   190;  9  L.R.A.,292;  L.R.A.1915D      Votes:   29  L.RA.  765;  Ann.  Cas. 

??'    TTUV  XT      *  Kl        A    \r      1915C   US7- 

11.  vahlberg   v.    Keaton,    51    Ark.       17   vr^^.    «o    t  t>  a     tor      a 

"12.  Vahlberg   v.   Keaton,   51    Ark.  no\\ ^^  *****  ▼•  <£<*»  60  **■ 

534,  11  S.  W  878,  14  A.  S.  R.  73,  4  288,  30  S  W.  35,  46  A.  S.  R.  171,  29 

L.RA.  462;  Newport  Bank  v.  Cook,  L.R.A.  761. 

60  Ark.  288,  30  S.  W.  35,  46  A.  S.  R.       19.  Vahlberg  v.   Keaton,   51   Ark. 

171,  29  L.RA.  761.  534,  11  S.  W.  878,  14  A  8.  R.  73,  4 

Note:  29  L.R.A.  764.  L.R.A.  462. 
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usurious*  transaction.'0  It  is  generally  conceded  that  the  practice 
must  be  confined  to  short  term  loans  or  to  commercial  paper  falling 
due  within  a  comparatively  short  space  of  time.1  Disagreement 
arises,  however,  when  it  is  attempted  to  fix  the  length  of  time  for 
which  the  interest  may  be  taken  in  advance.  Thus,  the  authorities 
agree  that  the  taking  of  the  highest  rate  of  interest  in  advance  on 
negotiable  paper  having  twelve  months  to  run  is  not  usury.8  But 
where  the  time  exceeds  one  year  the  decisions  are  not  in  accord,  the 
weight  of  authority  taking  the  view  that  such  a  practice  is  usurious,* 
while  ^  small  minority  answers  the  question  in  the  negative.4  In 
the  case  of  a  long  term  loan  the  taking  of  only  a  part  of  the  interest 
in  advance  is  treated  as  usurious  where  the  per  cent  thus  taken  in  ad- 
vance added  to  that  reserved  in  the  note  amounted  to  the  highest 
legal  rate.6  Certainly,  where  the  legislature  makes  it  lawful  to  dis- 
count commercial  paper  for  a  period  of  twelve  months,  it  must  be 
deemed  to  have  intended  to  prohibit  the  discounting  of  paper  having 
a  longer  time  to  run  under  the  doctrine  of  expressio  unius  est  ex- 
clusio  alterius.6  It  is  generally  held  that  the  taking  of  interest  in 
advance  in  periodical  payments  of  one  year  or  less,  though  the  obliga- 
tion is  for  a  period  of  time  longer  than  one  year,  is  not  usury.7  And 
certainly  where  the  amount  taken  in  advance  and  the  additional  in- 
terest required  to  be  paid  at  later  periodical  times  do  not  amount  in 
all  to  more  than  the  highest  legal  rate  the  transaction  is  free  from  the 
taint  of  usury.8  It  has  been  ruled  under  a  statute  allowing  interest 
at  a  certain  per  cent  "yearly,  or  for  any  shorter  period,  or  in  advance, 
if  so  expressly  agreed/'  that  the  right  to  stipulate  for  interest  in  ad- 
vance does  not  depend  on  the  time  the  loan  runs.  To  hold  that  it 
does  would  be  interpolating  words  into  the  statute.9 

28,  Compound  Interest. — The  decisions  are  not  uniform  as  to  the 
validity  of  agreements  made  before  interest  has  become  due,  to  pay 
interest  on  interest  *  The  validity  and  enforceability  of  such  agree- 

20.  Vahlberg   v.    Keaton,   51   Ark.  4.  Note:  Ann.  Cas.  1915C  115a 

534,  11  S.  W.  878,  14  A.  S.  E.  73,  4  6.  Note:  L.R.A.1915D  1197. 

L.R.A.  462.  6.  Ellis  v.  Terrell,  109  Ark.  69,  158 

1.  Patton  v.   Lafayette  Bank,   124  S.   W.   957,   Ann.    Cas.   1915C   1153 
Oa.  965,  53  S.  E.  664,  4  Ann.  Cas.  639  and  note. 

and  note,  5  L.R.A.(N.S.)  592.  Note:  L.R.A.1915D  1197. 

Note:  46  A.  S.  R.  182.  7.  English  v.   Smock,  34  Ind.  115, 

2.  Newport  Bank  v.  Cook,  60  Ark.  7  Am.  Rep.  215. 

288,  30  S.  W.  35,  46  A.  S.  R.  171,  29  Notes :  29  L.R.A.  766 ;  Ann.   Cas. 

L.RA.  761  and  note;  Ellis  v.  Terrell,  1916C  1158. 

109  Ark.  69,  158  S.  W.  957,  Ann.  Cas.  8.  Notes:  L.R.A.1915D  1196;  Ann. 

1915C  1153  and  note.  Cas.  1915C  1159. 

3.  Ellis  v.  Terrell,  109  Ark.  69,  158  9.  Fowler  v.  Equitable  Trust  Co., 
S.  W.  957,  Ann.  Cas.  1915C  1153.  141  U.  S.  384, 12  S.  Ct.  1,  35  U.  S.  (I* 

Notes:  29  L.R.A.  767;  L.R.A.1915D  ed.)  786., 
1197.  Note :  29  L.RA.  767. 
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ments  do  not  fall  within  the  scope  of  this  article,  however,  except  so 
far  as  affected  by  jury.  For  their  general  consideration  reference 
must  be  made  elsewhere.10  In  respect  to  the  question  of  usury,  though 
there  is  some  authority  to  the  contrary,11  and  though  it  seems  that 
support  will  hot  be  given  a  contract  for  the  compounding  of  interest 
with  no  alternative  provision  for  the  payment  thereof  when  due,11 
yet  the  great  weight  of  authority  supports  the  view  that  a  stipulation 
made  before  interest  has  become  due,  that  unpaid  interest  shall  itself 
bear  interest,  or  shall  from  time  t6  time  become  principal  and  bear 
interest  as  such,  regardless  of  its  enforceability,  does  not,  unless  in- 
tended as  a  cover  for  usurious  interest,  taint  the  original  obligation 
with  usury.18  It  has  even  been  said  that  compound  interest  has  noth- 
ing to  do  with  usury;14  and  certainly  the  payment  of  interest  on 
overdue  instalments  of  interest)  evidenced  by  separate  coupon  notes, 
given  at  the  time  of  the  accrual  of  the  debt,  for  interest  on  the  prin- 
cipal, does  not  constitute  usury.15  But  even  on  this  point  there  seems 
to  be  some  dissent,16  because  it  has  been  held  that  where  the  highest 
rate  allowed  by  law  is  charged  on  the  principal  note,  interest  cannot 
be  allowed  on  the  coupon  interest  notes,  for  the  reason  that  the  several 
notes  represent  but  one  transaction  and  one  indebtedness.17  In  any 
event,  however,  it  is  only  where  the  rate  agreed  on,  together  with  the 
interest  on  the  coupons,  will  exceed  the  amount  of  simple  interest 
which  might  lawfully  have  been  contracted  for  on  the  principal,  that 
the  contract  is  unlawful;  and  so  where  the  interest  on  the  coupon 
notes  from  the  time  of  maturity  until  the  principal  debt  becomes  due 
does  not,  when  added  to  the  interest  on  the  principal,  exceed  the 
amount  of  simple  interest  computed  at  the  maximum  rate,  it  may  be 
collected.18 

29.  Statutory  Provisions  as  to  Compounding  Interest  in  Arrears. — 
If  the  compounding  of  interest  is  specifically  prohibited  by  statute, 

10.  See  Interest,  vol.  15,  p.  36,  as  14.  Hale  v.  Hale,  1  Cold.  (Tenn.) 
to  compound  interest.  233,  78  Am.  Dec.  490. 

11.  Notes:    81   Am.   Dec.   736;   33  16.  Graham  v.  Fitts,  53  Fia.  1046, 
L.R.A.(N.S.)  296;  13  Ann.  Cas.  151.  43  So.  512, 13  Ann.  Cas.  149;  Ooodale 

12.  Palm  v.  Fancher,  93  Miss.  785,  v.  Wallace,  19  S.  D.  405,  103  N.  W. 
48  So.  818,  33  L.  R.A.(N.S.)  295.  651, 117  A.  S.  R.  962,  9  Ann.  Cas.  545. 

Note:  13  Ann.  Cas.  152.  Compare  Mathews  v.  Toogood,  23  Neb. 

13.  Preston  v.  Walker,  26  la.  206,  96  536,  37  N.  W.  265, 8  A.  S.  R.  131,  hold- 
Am.  Dec.  140 ;  Palm  v.  Fancher,  93  ing  contra  under  particular  statute. 
Miss.  785,  48  So.  818,  33  L.R.A.(N.S.)       Notes:    33    L.R.A.(N.S.)    298;    13 
295;  State  v.  Jackson,  1  Johns.  Ch.  (N.  Ann.  Cas.  152. 

Y.)   13,  7  Am.  Dec.  471;  Goodale  v.  And  see  in  infra,  par.  29. 

Wallace,  19  S.  D.  405, 103  N.  W.  651,  16.  Note:  33  L.R.A.(N.S.)   303. 

117  A.  S.  R.  962,  9  Ann.  Cas.  545;  17.  Note:  33  L.R.A.(N.S.)   303. 

Blake  v.  Tount,  42  Wash.  101,  84  Pac.  18.  Richardson  v.  Campbell,  84  Neb. 

626, 114  A.  S.  R.  106,  7  Ann.  Cas.  487.  181,  51  N.  W.  753,  33  A.  S.  R.  633. 

Notes:  55  Am.  Dec.  397;  81  Am.  Note:  33  L.R.A.(N.S.)  303. 
Dec.  736;  13  Ann.  Cas.  154. 
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a  contract  providing  therefor  is  ipso  facto  usurious,  and  within  this 
principle  coupon  notes  given  for  the  interest  of  the  principal  debt, 
which  by  their  terms  draw  interest  after  maturity,  have  been  held  to 
bo  usurious.19  By  compounding  interest  more  often  than  allowed  by 
statute  a  contract  becomes  usurious,80  and  this  is  true  though  the  rate 
charged  is  not  in  excess  of  the  legal  rate.1  Whatever  differences  of 
opinion  may  exist  as  to  whether  an  agreement  to  pay  interest  on  in- 
terest, made  before  the  interest  has  become  due,  is  valid,  or  whether 
it  is  to  be  regarded  as  so  far  oppressive  that  it  is  against  sound  policy 
to  enforce  it,  there  is  no  doubt  that  such  an  agreement  made  after  the 
interest  has  become  due  is  not  open  to  objection  either  as  taking  un- 
due advantage  of  the  debtor's  necessity  or  as  violative  of  the  statute 
against  usury.  If  interest  is  not  paid  when  due  it  is  then  a  debt  of 
substantially  the  same  nature  as  the  principal,  and  for  a  forbearance 
to  enforce  its  immediate  payment  the  debtor  may  agree  to  pay  lawful 
interest  on  it.2  So  it  is  uniformly  held  that  where  accrued  interest  is 
added  to  the  principal  at  the  time  of  renewal  there  is  no  usury.*  The 
fact  that  the  principal  obligation  bears  the  maximum  rate  of  interest 
allowed  by  law,  and  that  the  subsequent  agreement  to  pay  interest  on 
interest  past  due  also 'stipulates  for  the  payment  of  such  maximum 
rate  of  interest,  is  immaterial.4  But  a  retroactive  agreement,  made 
after  interest  has  become  due,  that  it  shall  bear  interest  from  a  time 
past,  is  open  to  objection  and  is- unsupported  by  any  consideration 
other  than  the  moral  consideration,  if  one  exists,  resulting  from  the 
fact  that  the  interest  is  in  arrear  and  unpaid.  * 

30.  Interest  Payable  at  Frequent  Intervals  or  from  Date;  Ante- 
dating.— The  interest  specified  in  statutes  regulating  usury  is  general- 
ly designated  as  a  certain  rate  per  annum,  but  this  neithers  forbids 
loans  for  a  short  period  of  time,  nor  requires  interest  to  be  computed 
at  yearly  intervals  only.6    So,  a  note  is  not  usurious  because  it  pro- 

• 

19.  Vermont  Loan„  etc.,  Co.  v.  Hoff-   Yount,  42  Wash.  101,  84  Pac.  625, 114 
man,  5  Idaho  376,  49  Pac.  314,  95  A.  S.   A.  S.  R.  160,  7  Ann.  Cas.  487. 

R,  186,  37  L.R.A.  509.    But  see  supra.  Note :  46  A.  S.  R.  190. 

par.  28.  3.  Bramblett    v.     Carlisle    Deposit 

20.  Notes:  33  L.R.A.(N.S.)  300;  13  Bank,  122  Ky.  324,  92  S.  W.  283,  6 
Ann.  Cas.  152.  L.R.A.(N.S.)  612. 

1.  Citizens'  Nat.   Bank  v.  Donnell,       Note:  6  L.R.A.(N.S.)  612. 

105  U.  S.  369,  25  S.  Ct.  49, 49  U.  S.  (L.  4.  Sanford  v.  Lundquist,  80  Neb. 
ed.)  238.  .  414,  118  N.  W.  129,  18  L.R.A.(N.S.) 

2.  United     States    Mortg.     Co.    v.   633  and  note. 

Sperry,  138  U.  S.  313, 11  S.  Ct.  321,  34  5.  Note:  18  L.R.A.(N.S.)  634. 

U.  S.  (L.  ed.)  969;  Eslava  v.  Lepretre,  6.  Meyer  v.  Muscatine,  1  Wall.  384, 

21  Ala.  504,  56  Am.  Dec.  266;  Banks  17  U.   S.    (L.  ed.)    564;  Goodrich  v. 

v.  McClellan,  24  Md.  62,  87  Am,  Dec.  Reynolds,  31  111.   490,   83   Am.   Dec. 

594;    Sanford  v.  *  Lundquist,  80  Neb.  240;  Brown  v.  Vandyke,  8  N.  J.  Eq. 

414,  118  N.  W.  129,  18  L.R.A.(N.S.)  795,  55  Am.  Dec.  250;  Godale  v.  Wal- 

633  and  note;  Stewart  v.  Petree,  55  N.  lace,  19  S.  D.  405,  103  N.  W.  651,  117 

Y.   621,  14  Am.  Rep.  352;  Blake  v.  A.  S.  R.  962,  9  Ann.  Cas.  545;  Cook  v. 
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vides  for  interest  at  a  certain  rate  per  month,  if  that  rate  is  no  more 
than  one  twelfth  of  the  yearly  rate  allowed  by  statute.7  The  parties 
to  a  loan  may  make  it  bear  interest  from  the  date  thereof,  either  ab- 
solutely or  on  condition.8  A  promissory  note  •bearing  interest  ante- 
rior to  its  date  is  neither  usurious  nor  illegal,  unless  the  interest  is 
reserved  from  a  day  prior  to  that  on  which  the  debt  for  which  it  was 
given  arose,  and  it  is  in  such  a  case  open  to  explanation.9  The  same 
rules  apply  to  instruments  bearing  interest  from  a  date  prior  to  their 
delivery.10  Thus;  an  antedated  note  is  not  necessarily  usurious.  To 
make  it  so  facts  must  be  pleaded  to  show  that  it  was  antedated  with 
intent  to  avoid  the  law  of  usury.11 

31.  Collateral  Advantage. — There  is  a  conflict  of  authority  on  the 
question  whether  a  lender,  as  a  condition  of  the  loan,  may  stipulate 
for  some  collateral  advantage  additional  to  the  legal  rate  of  interest, 
as,  for  instance,  that  the  borrower  should  secure  the  payment  of  a 
debt  due  the  lender  from  a  third  person.  In  some  jurisdictions  that 
question  is  answered  in  the  affirmative ; 18  and  it  is  very  generally 
held  that  the  circumstance  that  the  lender  refused  to  make  the 
loan  unless  the  borrower  would  enter  into  another  contract,  which 
apart  from  and  unconnected  with  the  lending  would  be  fair  and  legal, 
does  not  render  the  agreement  for  the  loan  usurious.18  A  case  in  point 
is  where  a  cotton  factor  advanced  money  to  a  planter  on  the  planter's 
agreement  to  repay  the  advances  with  legal  interest,  and  also  to  ship 
.  to  the  factor  a  specified  number  of  bales  of  cotton  to  be  sold  on  com- 
mission, and  failing  so  to  do,  to  pay  commissions  for  every  bale  .defi- 
cient.14 Another  instance  of  a  valid  transaction  within  the  rule  is 
where  a  life  insurance  company  required1  an  applicant  for  a  loan  to 
take  out  a  policy  on  his  life  on  the  usual  terms  and  conditions.1*  It 
has  also  been  held  that  a  lender,  as  a  condition  of  the  loan,  may  re- 

Courtright,  40  Ohio  St.  248,  48  Am.  306,  21  S.  .E.  701,  47  A.  S.  B.  153,  32 

Eep.  681;  Brown  v.  Johnson,  43  Utah  L.B.A.  208. 

1,  134  Pac.  590,  Ann.  Cas.  1916C  321,       11.  Ansley  v.  Piedmont  Bank,  113 

46  L.R.A.(N.S.)  1157.  Ala.  467,  21  So.  59,  59  A.  S.  R.  122. 

Note:  46  A.  S.  R.  189.  12-  Valentine  v.  Conner,  40  N.  Y. 

See  supra,  par.  25.  ^  10°  Am-  Deo.  476. 

7.  Brown  v.  Johnson,  43  Utah  1, 134  _  J,3-  ?*rm00^  y-  ^^^>  £5  ^Ja-  379, 

Pac.  590,   Ann.   Cas.  1916C  321,  46  £  So-  19  ?> 2J* R .A  58 9;  V alen tine  v. 

L.R.A.(N.S.)  1157.  gmnar,  40  NY.  248,  100  Am.  Dec. 

&    vLu^r.  L    a,^***,*..   or  t«   oq  ok  476  ^d  note5  Union  Cent.  L.  Ins.  Co. 

a       n       Ji  A£derSOn'  25QIa'  f '  *  v.  Hilliard,  63  Ohio  St.  478,  59  N.  E. 

^m*  ofn  In  H  ?fr8  o*n  ™Plr'  •  ™f  81  A.  S.  R.  644,  53  L.R.A.  462; 
Miss.  310,  69  Am  Dec.  349;  McNairy  Norwood  v.  Faulkner,  22  S.  C.  367,  53 
v.  Bell,  1  Yerg.  (Tenn.)  502,  24  Am.  ^  Rep#  717. 

Dec-  454.  14.  Norwood  v.  Faulkner,  22  S.  C. 

9.  Ewing  v.  Howard,  7  Wall.  499, 19  367,  53  Am.  Rep.  717. 

U.  S.  (L.  ed.)  293.  15.  Union  Cent.  L.  Ins.  Co.  v.  Hii- 

10.  Georgia  Southern,  etc.,  R.  Co.  Hard,  63  Ohio  St.  478,  59  N.  E.  230,  81 
v.  Mercantile  Trust,  etc.,  Co.,  94  Ga.  A.  S.  R.  644,  53  L.R.A.  462  and  note. 
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quire  the  borrower  to  invest  the  money  loaned  in  such  property  as 
would  make  the  lender's  services  necessary  in  dealing  with  the  prop- 
erty.16 in  many  jurisdictions,  however,  the  extreme  position  is 
taken  that  any  agreement  is  usurious  if,  in  legal  effect,  it  gives  a  lend- 
er of  money  any  profit  or  advantage  in  addition  to  the  legal  rate  of 
interest,17  as  where  a  person  seeking  to  borrow  money  from  a  life  in- 
surance  company  is  required,  as  a  condition  of  receiving  the  loan,  to 
take  out  a  policy,  of  life  insurance  and  pay  premiums  thereon,  in  addi- 
tion to  the  highest  legal  rate  of  interest  on  the  amount  loaned.18  But 
the  rule  is  universal  that  the  courts  will  not  hesitate  to  declare  usu- 
rious a  contract  for  a  loan  at  legal  interest  which  secures  to  the  lender 
a  collateral  advantage,  where  that  stipulation  is  made  purely  to  evade 
the  laws  against  usury,19  as  where  the  borrower  is  required  to  buy 
property  from  the  lender  at  an  exorbitant  price.80 

32.  Compensation  for  Additional  Service. — The  law  seems  to  be 
well  settled  that  where  a  contract  for  a  loan  provides  for  the  rendition 
of  services  by  the  lender  to  the  borrower,  a  fair  charge  for  the  serv- 
ices, in  addition  to  the  legal  rate  of  interest  on  the  money  loaned, 
does  not  render  the  contract  usurious.1  Accordingly  where  the  lender 
is  a  commission  merchant,  he  may  charge  a  reasonable  commission- 
for  accepting  bills  of  a  customer  and  providing  funds  for  meeting 
them.  This  is  a  compensation  for  the  service  rendered  in  lending 
his  credit  and  raising  money  to  meet  the  debt  of  another.2  Moreover, 
where  the  lender  has  contracted  to  do  certain  things  for  the  borrower 
in  consideration  of  additional  compensation,  the  contract  is  not  ren- 
dered usurious  by  the  circumstance  that  the  borrower  later  voluntarily 
elects  himself  to  perform  those  services.8  The  lender,  standing  ready 
to  perform  his  undertaking,  is  entitled  to  the  compensation.4  But 
on  accepted  principles  a  charge  or  commission  for  alleged  sendees 
cannot  be  made  for  the  purpose  solely  of  evading  the  usury  laws,6 

16.  Cockle  v.  Flack,  93  U.  S.  344,  23  1.  Houghton  v.  Burden,  238  U.  S. 
U.  S.  (L.  ed.)  949.  161,  33  S.  Ct.  491,  57  U.  S.  (L.  ed.) 

17.  Clague  v.  Their  Creditors,  2  La.  780;  Nourse  v.  Prime,  7  Johns.  Ch. 
114,  20  Am.  Dec.  300;  Miller  v.  Vir-  (N.  Y.)  69,  11  Am.  Dec  403;  Mat- 
ginia  L.  Ins.  Co.,  118  N.  C.  612,  24  S.  thews  v-  Coe,  70  N.  Y.  239,  26  Am. 
E.  484  64  A.  S.  R.  741.  ^eP*  583. 

18.  killer  V  Virginia  L.  Ins.  Co.,  1o^0tes:  55  Am'  Dec-  3955  46  A-  S-  R- 

118  N.  C.  612,  24  S.  E.  484,  54  A.  S.  R.  1^'  n  T  ,  QK  A ,     0™  - 

741  '  2.  Harmon  v.  Lehman,  85  Ala.  379,  5 

*L*A.  wtpa    AR*  So.    197,    2   L.R.A.    589;    Trotter   v. 

Wote.  bd  L..K.A.  40b.  Curti     19  Johng    (N  Y)  16Q  10  A 

19.  See  supra,  par.  12.  jjec  211 

*  1°'  -5^°?  £  Lehman,  85  Ala  379,  Note.  46  A  .g  R  195 

5  So.  197,  2  L.R.A.  589;  Union  Cent.  3   Matthews  V.  Coe,  70  N.  Y.  239,  26 

L.  Ins.  Co.  v.  Hilliard,  63  Ohio  St.  Am   ReiJ  583 

478,  59  N.  E.  230,  81  A.  S.  R.  644,  53  4.'  Cockle  v.*  Flack,  93  U.  S.  344,  23 

L.R.A.  462.  U,  S.  (L.  ed.)  949;  Norwood  v.  Faulk- 

Notes:  46  A.  S.  R.  196;  53  L.R.A.  ner,  22  S.  C.  367,  53  Am.  Rep.  717. 

466.  5.  See  supra,  par.  12. 
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and  therefore,  to  be  sustained  as  lawful  and  to  rescue  the  contract  from 
the  taint  of  usury,  the  additional  charge  must  be  shown  to  be  based 
on  some  service  rendered,  some  trouble  encountered,  or  inconvenience 
sustained,  or  risk  assumed  by  the  lender,  other  than  the  advance  of 
money.6  The  charge,  moreover,  jnust  be  fair  and  reasonable,  and 
the  courts  will  scrutinize  it  with  care,  if  suspicious,  with  the  view  of 
probing  its  true  character.7 

33.  Penalty  on  Breach;  Increase  of  Interest  after  Maturity  of 
Debt. — Where  a  borrower  has  agreed  to  pay  a  rate  of  interest  not  for- 
bidden by  law,  but  has  stipulated  that,  in  the  event  of  his  not  making 
payment  at  the  time  specified,  the  obligation  shall  bear  a  higher  rate 
of  interest,  either  from  default  or  from  the  date  of  its  execution,  or 
that  some  specific  sum  shall  be  paid  in  addition  to  the  principal  and 
interest  contracted  for,  the  increased  rate  is  generally  regarded  as  a 
penalty  and  not  within  the  usury  laws.8  Of  course,  if  the  higher  rate, 
is  not  more  than  is  allowed  by  law  there  can  be  no  claim  of  usury, 
however  it  may  be  regarded  as  to  the  question  of  penalty.9  But  under 
a  statute  defining  interest  as  the  compensation  allowed  by  law  or  fixed 
by  the  parties  to  a  contract  for  the  use  or  forbearance  or  detention  of 
money,  that  which  would  have  been  deemed  a  penalty  at  common 
law  is  made  interest,  and  a  stipulation  for  interest  after  maturity  at 
a  rate  in  excess  of  the  legal  rate  is  usurious.10  There  are  also  deci- 
sions, however,  which  refuse  to  give  effect  to  such  agreements  on  the 
ground  not  that  they  are  usurious,  but  that  they  undertake  to  fix  and 
liquidate  the  damages  to  result  from  the  breach  of  a  contract  in  cases 
where  the  law  does  not  permit  a  liquidation.11  And  in  some  of  the 
states  the  practice  of  exacting  an  agreement  that,  in  the  event  of  the 
nonpayment  of  an  obligation  at  its  maturity,  it  shall  bear  a  rate  of 
interest  in  excess  of  that  allowed  by  law,  is  forbidden  by  statute.18 

6.  Harmon  v.  Lehman,  85  Ala.  379,  5  Notes:  55  Am.  Dec.  396;  81  Am. 
So.  197,  2  L.R.A.  589;  Falls  v.  United  Dec.  737;  46  A.  S.  R.  192;  91  A.  S.  R 
States  Sav.,  etc.,  Co.,  97  Ala.  417,  13  588. 

So.  25,  38  A.  S.  R.  194>  24  L.R.A.  174;  9.  Rogers  v.  Sample,  33  Miss.  310, 

Trotter  v.  Curtis,  19  Johns.   (N.  Y.)  69  Am.  Dec.  349;  McNairy  v.  Bell,  1 

160, 10  Am.  Dec.  211;  Stark  v.  Sperry,  Yerg.  (Tenn.)  502,  24  Am.  Dec.  454. 

6  Lea  (Tenn.)  411,  40  Am.  Rep.  47.  Notes:  49  L.R.A.  652;  7  Ann.  Cas. 

Note :  46  A.  S.  R.  195.  490. 

7.  Harmon  v.  Lehman,  85  Ala.  379,  5  10.  Notes:  49  L.R.A.  552;  7  Ann. 
So.  197,  2  L.R.A.  589.  Cas.  490. 

8.  Lloyd  v.  Scott,  4  Pet.  205,  7  U.  S.  11.  Gower  v.  Carter,  3  la.  244,  66 
(L.  ed.)  833;  Ward  v.  Cornett,  91  Va,  Am.  Dec.  71;  Mason  v.  Callender,  2 
676,  22  S.  E.  494,  49  L.R.A.  550  and  Minn.  350,  72  Am.  Dec.  102;  Ward 
note ;  Blake  v.  Yount,*  42  Wash.  101,  v.  Cornett,  91  Va.  676,  22  S.  E.  494, 
84  Pac.  625,  114  A.  S.  R.  106,  7  Ann.  49  L.R.A.  550  and  note. 

Cas.  487  and  note.    See  also  Tyson  v.       Note:  46  A.   S.  R.  192. 
Rickard,  3  Har.  &  J.   (Md.)   109,  5       12.  Notes:    46   A.    S.    R.    193;   49 
Am.  Dec.  424.  L.R.A.  552;  7  Ann.  Cas.  490> 
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There  seems  to  be  some  authority  for  the  general  proposition  that 
penalties  of  the  character  under  consideration  are  usurious.1*  And 
the  ruling  has  been  made  that  a  bank  which  has  charged  more  than 
the  law  allows  on  an  overdraft  cannot  justify  its  action  on  the  theory 
that  the  charge  is  a  penalty  because  of  failure  to  pay  the  debt  when 
due.14  Of  course,  in  any  case,  such  provisions  depend  for  their  valid- 
ity on  the  good  faith  of  the  parties.  If  inserted  for  the  purpose  of 
evading  the  laws  against  usury,  on  the  express  or  implied  under- 
standing that  the  borrower  will  make  default  and  thus  subject  himself 
to  the  payment  of  the  penalty,  they  are  necessarily  usurious.15  The 
fact  that  the  obligation  is  made  payable  very  soon  after  it  is  entered 
into,  and  at  a  time  when  there  was  no  reasonable  anticipation  that  the 
debtor  would  be  able  to  make  payment  and  thus  to  avoid  the  penalty, 
naturally  gives  rise  to  the  suspicion  that  it  was  not  the  prompt  pay- 
ment of  the  loan,  but  the  additional  penalty,  which  was  the  object  of 
the  stipulation.16 

34.  Expense  of  Collection. — Within  the  principle  that  a  penalty 
or  exaction  from  which  a  borrower  may  relieve  himself  by  performing 
his  agreement  to  repay  the  loan  at  the  time  stipulated  is  not  usurious 
fall  all  agreements  to  pay  the  expenses  of  collection  in  the  event  of 
default  in  the  payment  of  the  loan.  Such  stipulations,  when  reason- 
able and  not  designed  merely  to  cloak  usurious  exactions,  are  there- 
fore commonly  sustained.17  While  the  lender  has  no  right  to  exact 
more  than  the  legal  rate  of  interest  he  may  impose  such  conditions 
as  will  enable  him  to  receive  the  principal  of  the  loan  and  the  amount 
of  lawful  interest  stipulated  for,  without  further  loss  or  expense  occa- 
sioned by  the  default  of  the  borrower.18  And  therefore  he  may,  with- 
out violating  the  usury  laws,  stipulate  in  a  note  for  an  attorney's  fee 
to  cover  the  cost  of  collection,19  or  in  a  mortgage  for  an  amount  to 
compensate  him  for  trouble  and  expense  in  selling  the  land  in  case 

13.  Note:  49  LJt.A.  552.  Note:  55  A.  8.  R.  441. 

14.  Citizens  Nat.  Bank  v.  McDon-  19.  Fowler  v.  Equitable  Trust  Co., 
nell,  195  U.  S.  369,  25  S.  Ct  49,  49  141  U.  8.  411,  12  S.  Ct.  8,  35  U.  S.' 
U.  S.  (L.  ed.)  238.    See  infra,  par.  35.    (L.  ed.)  794;  Williams  v.  Flowers,  90 

15.  Sanner  v.  Smith,  89  I1L  123,  31  Ala.  136,  7  So.  439,  24  A.  S.  R.  772 
Am.  Rep.  70.  and  note;  Dorsey  v.  Wolff,  142  111. 

Notes:  46  A.  S.  R.  192;  49  L.R.A.  589,  32  N.  E.  495,  34  A.  S.  R.  99,  18 

554.  L.R. A.  428 ;  Gambril  v.  Doe,  8  Blackf. 

See  supra,  par.  12.  (Ind.)  140,  44  Am.  Dec.  760;  Weather- 

16.  Notes:  55  Am.  Deci  396;  46  A.  by  v.  Smith,  30  la.  131,  6  Am.  Rep. 
S.  R.  192;  49  L.R.A.  554;  7  Ann.  663;  Peyser  v.  Cole,  11  Ore.  39,  4  Pac 
Cas.  490.  520,   50    Am.    Rep.   451 ;    Columbian 

17.  Notes:  55  Am.  Dec.  395;  46  A.  Bldg.,  etc.,  Ass'n  v.  Rice,  68  S.  C.  236, 
S.  R.  193;  L.R.A.1915B  944.  47  8.  E.  63,  1  Ann.  Cas.  239. 

18.  Peyser  v.  Cole,  11  Ore,  39,  4  Notes:  55  Am.  Dec.  395;  66  Am. 
Pac  520,  50  Am.  Rep.  451.  Deo.  76;  L.R.A.1915B  944. 
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of  default20  And  there  is  no  usury  in  a  contract  in  good  faith  for 
the  loan  of  money  on  collateral  security,  with  an  agreement  vhat  in 
case  the  lender  is  compelled  to  sell  the  collateral  he  shall  be  entitled 
to  a  percentage  commission  on  the  sales.1  Enforcement  of  such  pro- 
visions is  sometimes  refused  on  the  ground  that  they  are  contrary  to 
public  policy,  not  on  the  ground  of  usury.2  Of  course,  the  amount 
stipulated  must  be  reasonable,  or  at  least  not  obviously  excessive.8 

35.  Accelerated  Maturity  of  Debt. — Under  the  principles  laid  down 
in  the  two  preceding  paragraphs,  a  provision  in  an  agreement  for 
the  payment  of  money  which  accelerates  the  maturity  of  the  debt 
on  default  in  payment  of  either  interest  or  an  instalment  of  prin- 
cipal does  not  constitute  usury.4  It  entitles  the  lender  on  default  only 
to  the  principal  and  the  interest  then  accrued.6  If  the  accelerative 
provision  is  differently  construed,  the  contract  in  some  jurisdictions 
is  thereby  rendered  usurious.6  Thus  where  separate  notes  have  been 
given  for  the  interest  to  accrue,  and  the  accelerative  provision  is  con- 
strued to  mean  that  on  default  as  to  any  note  all  shall  become  due, 
the  transaction  is  usurious.7  Elsewhere,  however,  accelerative  provi- 
sions are  upheld  even  though  construed  to  give  the  lender  the  right 
on  default  to  demand  payment  of  the  debt  with  interest  for  the  full 
period  of  the  loan,  and  though  the  effect  of  immediate  enforcement 
will  be  to  compel  payment  of  more  than  the  legal  interest  for  the  time 
the  money  is  at  the  disposal  of  the  borrower.8  The  theory  underlying 
this  view  is  that  such  a  stipulation  is  in  the  nature  of  a  penalty  from 
which  the  borrower  could  relieve  himself  by  a  prompt  payment  of 
the  instalments  when  due.9 

20.  Gambril  v.  Doe,  8  Blackf.  (Ind.)  S.  W.  1024,  23  A.  S.  R.  332, 12  L.R.A. 
140,  44  Am.  Dec.  760.  93. 

Note:  55  A.  S.  R.  443.  Notes:   49   L.R.A.  554;   28  L.R.A. 

1.  Note:  81  Am.  Dec.  7^6.  (N.S.)   113;  L.R.A.1916B  812;  Ann. 

2.  Tinsley  v.  Hoskins,  lii  N.  C.  340,  Cas.  1917D  725. 

16  S.  E.  325,  32  A.  S.  R.  801.  6.  Note:  L.R.A.1916B  812. 

Note:  55  A.  S.  R.  444.  7.  Notes:  28  L.R.A.(N.S.)  114;  20 

3.  Williams  v.  Flowers,  90  Ala.  136,  Ann.  Cas.  1350 

wSi*  ^9a'o  2tu AKoSn  ?o  ^'J^SF  oV;       8-  Goodale  v-  Wallace,  19  S.  D.  405, 

Y6*9  *V'JSX32*  ^oF"  *95'  U  103  N«  W-  651>  117  A.  S.  R.  962,  9 

a   a    i.     '      ™     ww     mi«  ao  Ann-   Cas-  ^   Cissna  Loan   Co.  v. 

^S^An^J^^J^Ji  Gawley> 87  Wa*h-  «* 151  Pac-  792> 

l^[ei\^£  i4l  S^Si  ft-  <*• 1917D  722>  L-R-A1916B 

67  S.  E.  914,  20  Ann.  Cas.  1348  and  mil  .         «o    t  u  a  /vo  x    -.-.,.      oa 
note,  28  L.R.A. (N.S. ).  113  and  note;    A  Not*:    28    L.R.A.(N.S.)    114;    20 
Goodale  v.  Wallace,  19  S.  D.  405,  103   A*n'  Cas:  J358* 
N.  W.  651,  117  A.  S.  R.  962,  9  Ann.       9-  Goodale  v.  Wallace,  19  S.  D.  405, 
Cas.  545.  103  N.  W.  651,  117  A.  S.  R.  962,  9 

5.  Georgia  Southern  R.  Co.  v.  Mer-  Ann.  Cas.  545;  Cissna  Loan  Co.  v. 
cantile  Trust,  etc.,  Co.,  94  Ga.  306,  21  Gawley,  87  Wash.  438,  151  Pac.  792, 
S.  E.  701,  47  A.  S.  R.  153,  32  L.R.A.  Ann.  Cas.  1917D  722,  L.R.A.1916B 
208;  Dugan  v.  Lewis,  79  Tex.  246,  14  807.    See  supra,  par.  33. 
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36.  Exaction  of  Interest  for  Full  Term  on  Payment  before  Matur- 
ity.— It  is  generally  agreed  that  the  acceptance  of  payment  of  a  debt 
before  maturity  with  interest  to  the  date  of  maturity  does  not  consti- 
tute usury.10  On  this  principle  a  transaction  has  been  sustained 
wherein  a  note  was  given  for  title  aggregate  amount  of  several  notes, 
one  of  which  was  not  due,  and  the  new  note  was  discounted  at  the 
highest  rate,  with  the  result  that  interest  was  twice  charged  on  the 
undue  note  for  the  time  it  still  had  to  run.11  And  where  the  bor- 
rower has  an  option  to  pay  the  debt  before  maturity,  the  contract  is 
not  made  usurious  by  reason  of  the  fact  that  on  exercising  the  option 
to  pay  before  maturity  the  borrower  is  required  to  pay  more  than  the 
legal  rate  of  interest  for  the  time  he  had  the  use  of  the  money.12  So, 
a  contract  stipulating  for  the  payment  of  money  on  a  given  day,  but 
providing  that  the  obligation  may  be  discharged  before  the  maturity 
of  the  indebtedness  by  the  delivery  of  a  designated  article  of  merchan- 
dise at  a  stated  price,  is  not  usurious  if  made  bona  fide  and  not  for  the 
purpose  of  evading  the  usury  laws.18  However,  where  a  contract  for 
a  loan  provides  for  the  payment  of  a  fixed  monthly  sum  as  interest, 
and  a  further  monthly  sum  as  principal,  so  that  while  the  principal 
debt  is  decreasing  the  interest' payments  remain  the  same,  and,  though 
at  first  legal,  become,  through  the  reduction  of  the  principal,  usurious 
before  the  maturity  of  the  loan,  the  transaction  is  not  relieved  from 
the  operation  of  the  usury  statute  by  a  grant  of  a  right  to  pay  the 
entire  debt  at  any  time.14 

37.  Expense  of  Loan. — It  is  entirely  obvious  that  a  lender  is  under 
no  obligation  to  bear  the  expenses  properly  incident  to  the  loan. 
These  may  therefore  be  fairly  charged  to  the  borrower;  and  though 
the  loan  is  at  the  full  legal  rate,  it  does  not  become  thereby  tainted 
with  usury.1*  The  items  of  expense  thus  allowed  include  the  examina- 
tion of  the  title  to  property  offered  as  security,16  the  cost  of  recording  a 
security  and  the  registry  tax  thereon,17  taxes  assessed  against  the 

10.  Smithwick  v.  Whitley,  152  N.  C.  15.  Harmon  v.  Lehman,  85  Ala.  379, 
366,  67  S.  E.  914,  20  Ann.  Cas.  1348  5  So.  197,  2  L.R.A.  589;  Iowa  Say., 
and  note,  28  L.B.A.(N.S.)  113  and  etc.,  Ass'n  v.  Heidt,  107  la.  297, ,77  N. 
note  W.  1050,  70  A.  S.  R.  197,  43  L.R.A. 

11.  Note:28L.R.A.(N.S.)  113.  689. 

12.  Cissna  Loan  Co.  v.  Gawley,  87  Notes:  55  Am.  Deo.  395;  81  Am. 
Wash.  438,  151  Pac.  792,  Ann.  Cas.  Dec.  737;  46  A.  S.  R.  194;  Ann.  Cas. 
1917D  722,  L.R.A.1916B  807  and  note.  1914C  410. 

Notes:    2*  L.R.A.(N.S.)    113;    20  16.  Banks  v.  McClellan,  24  Md   62, 

Ann   Cas.  1350.  87  Am.  Dec.  594;  Lassman  v.  Jacobson, 

13*.  Walton  Guano  Co.  v.  Copelan,  125  Minn.  218,  146  N.  W.  350,  Ann. 

112  Ga.  319,  37  S.  E.  411,  52  L.R.A.  Cas.  1915C  774  and  note,  51  L.R.A. 

268  (N.S.)  465  and  note. 

14   Ford  v.  Washington  Fat.  Bldg.,  Notes:  46  A.  S.  R.  194,  195;  Ann. 

etc.,  Ass'n,  10  Idaho  30,  76  Pac.  1010,  Cas.  1914C  410. 

109  A.  S.  R.  J92<  17.  Lassman  v.  Jacobson,  125  Minn. 
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property,1*  expense  of  converting  property  into  money  or  otherwise 
obtaining  funds  in  order  to  make  the  loan,19  and"  interest  lost  by 
withdrawing  the  money  from  an  interest  bearing  account.80  Certain- 
ly, a  mortgage  which  draws  the  highest  legal  rate  of  interest  is  not 
rendered  usurious  by  a  stipulation  that  the  debtor  shall  pay  the  taxes 
cm  the  debt  or  mortgage,  if  the  statutes  declare  such  a  stipulation 
void.1  The  extreme  position  has  been  taken  that  the  borrower  may 
agree  to  pay  in  addition  to  the  interest  allowed  by  law  the  taxes  on 
the  indebtedness  represented  by  the  contract,1  but  elsewhere  a  dif- 
ferent view  has  been  adopted.*  Of  course,  if  a  charge  by  the  lender 
for  pretended  expenditures  or  pretended  services  is  a  mere  device  to 
secure  more  interest  than  the  law  allows,  it  renders  the  transaction 
usurious.4-  Under  a  statute  making  it  usurious  for  a  lender,  by  any 
device  or  pretense  of  charging  for  his  services  or  otherwise,  to  seek  to 
obtain  a  larger  compensation  than  a  certain  specified  percentage,  it 
has  been  held  that  expenses  of  the  loan  may  not  be  exacted  from 
the  borrower  by  the  lender.* 

38.  Payment  for  Procuring  Loan. — It  is  not  unusual  for  a  borrow- 
er to  employ  an  agent  or  broker  to  negotiate  a  loan  for  him,  and  the 
amount  paid  for  such  services,  added  to  the  interest  on  the  loan, 
may  exceed  the  legal  rate  of  interest,  but  the  payment  of  such  com- 
pensation will  not  make  the  loan  usurious,  so  long  as  the  lender  was 
not  employing  the  broker  as  his  own  agent  or  receiving  from  him 
any  of  the  money  paid  by  the  borrower,6  even  though  the  broker 
performed  some  services  which  might  properly  have  been  performed 
by  the  lender  or  his  agent.7  This  rule  is  in  no  wise  changed  by  the 
existence  of  a  statute  providing  that  it  shall  not  be  lawful  for  any 
person  to  take  for  any  loan  or  advance  of  money  any  more  than  a 

218,  146  N.  W.  360,  Ann.  Cas.  1915C  supra,  par.  12. 

774  and  note,  51  L.R. A.  (N.S.)  466  and  5.  London  Realty   Co.  v.   Riordan, 

note.  207  N.  Y.  264,  100  N.  E.  800,  Ann. 

18.  Detroit  v.  Assessors,  91  Mich.  78,  Cas.  1914C  408  and  note. 

51  N.  W.  787, 16  L.R.A.  59.  6.  Fowler  v.   Equitable  Trust  Co., 

19.  Notes:  46  A.  S.  R.  194;  Ann.  141  U.  S.  384,  12  S.  Ct  1,  35  U.  S. 
Cas.  1914C  410.  (L.  ed.)  786;  Vahlberg  v.  Keaton,  51 

20.  Note:  Ann.  Cas.  1914C  410.  Ark.  534,  11  S.  W.  878,  14  A.  S.  R. 

1.  Hailey  First  Nat.  Bank  v.  Glenn,  73,  4  L.R. A.  462;  Graham  v.  Fitts,  53 
10  Idaho  224,  77  Pac.  623, 109  A.  S.  R.  Fla.  1046,  43  So.  512,  13  Ann.  Cas. 
204.  149;    Ballinger   v.    Bourland,   87   111. 

2.  Note:   51  L.R.A.(N.S.)    466.  513,  29  Am.  Rep.  69  and  note;  San- 

3.  Stack  v.  Detour  Lumber,  etc.,  Co.,  ford  v.  Kane,  133  111.  199,  24  N.  E. 
151  Mich.  21,  114  N.  W.  876,  14  Ann.  414,  23  A.  S.  R.  602,  8  L.R.A.  724; 
Cas.  112,  16  L.R.A.(N.S.)  616.  See  France  v.  Munro,  138  la.  1, 115  N.  W. 
also  Banks  v.  McClellan,  24  Md.  62,  87  577,  19  L.R.A.(N.S.)   391. 

Am.  Dec.  594.  Notes:  55  Am.  Dec.  395;  24  A.  S. 

Notes:  51  L.R.A.(N.S-)    466;  Ann.  R.  239;  46  A.  S.  R.  197;  27  L.R.A. 

Cas.  1915C  777.  510. 

4.  Note:  Ann.  Cas.  1914C  410.    See  7.  Note:  46  A-  S.  R.  197. 
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certain  per  cent  either  directly  or  indirectly,  by  way  of  commission 
for  advances,  discount,  exchange,  or  by  any  contract  or  contrivance 
or  device  whatever.8  But  if  it  was  a  part  of  the  transaction  that  the 
broker  divide  with  the  lender  the  commission  or  other  thing  of  value 
which  was  given  to  him  for  securing  the  loan,  the  transaction  is 
usurious.9  While  a  broker  who  in  good  faith  negotiates  loans  from 
others  may  charge  a  borrower  a  commission  without  rendering  the 
loan,  at  full  rate  of  interest,  usurious,  he  cannot  charge  a  commis- 
sion when  he  himself  advances  the  money  loaned.10  The  fact  that 
the  agent  of  the  borrower,  who  negotiated  .the  loan  for  him  and  re- 
ceived compensation  therefor,  divided  it  with  an  agent  of  the  lender 
has  been  held  not  to  render  the  transaction  usurious.11 

39.  Bonus  to  Agent  of  Lender  Generally. — Certainly  a  loan  is  not 
usurious  by  reason  of  commissions  paid  by  the  borrower  to  the  lend- 
er's agent,  where  the  amount  of  the  commissions  in  addition  to  the 
interest  contracted  for  does  not  exceed  the  rate  of  interest  allowed  by 
law.18  And  in  any  view  a  loan  is  not  rendered  usurious  by  the  fact 
that  the  borrower  pays  the  lender's  agent  for  services  a  sum  which, 
added  to  the  interest,  exceeds  the  legal  rate,  if  the  services  for  which 
the  agent  is  compensated  are  not  such  as  the  lender  ought  to  have 
performed  or  paid  for,  and  the  compensation  is  not  shared,  nor 
agreed  to  be  shared,  with  the  lender.18  The  fact  that  the  charge  was 
unreasonable  is  not  material,  except  so  far  as  the  unreasonableness 
may  indicate  an  intent  to  evade  the  law.14  According  to  the  weight 
of  authority,  a  loan  is  not  rendered  usurious  by  the  lender's  agent 
charging  the  borrower,  for  his  own  benefit,  a  commission  for  pro- 
curing the  loan,  if  the  commission  was  charged  without  the  lender's 
knowledge  or  consent.15  Where  there  is  an  entire  innocence  and 
ignorance  on  the  part  of  the  lender  it  is  not  material  that  the 

8.  Note:  Ann.  Cas.  1914C  411.  Grant  v.  Phoenix  Mut.  L.  Ins.  Co.,  121 

9.  Note:  46  A.  S.  R,  197.  U.  S.  106,  7  S.  Ct.  841,  30  U.  S.  (L. 

10.  Sanford  v.  Kane,  133  111.  199,  ed.)  905;  Vahlberg  v.  Keaton,  51  Ark. 

PJl'  1L414'  ffl  A*   Sb  R'  802'  8  534>  n  S-  w-  878>  14  A.  S.  R.  73,  4 

Ti    xrlr'  a*   a     QP1Q7  LRJL  ***'>  McNeely  v.  Ford,  103  la. 

11.  Note:  46  A.  S.  R.  197.  508   72  K  w.  672   64  A    g   R   195 

U.  S.  (L.  ed.    793;  794.  f""   Defc.JSIT+a?d1ll%i  ^rownKnI' 

13.  Clarke  v.  HaVard,  111  Ga.  242,  JAohnson/  «  J!»*  ^  134  Pac    590 
36  S.  E.  837,  51  L.R.A.  499;  Stein  v.  ***-.  Cm.  1916C   321  and  note,  46 
Swensen,  46  Minn.  360,  49  N.  W.  55,  ^(NA)  }}&7*?d  note5  Franzen 
24  A   S  R  234.  v-  Hammond,  136  Wis.  239, 116  N.  W. 

Notes":  46  A.  S.  R.  198;  19  L.R.A.  *»»  128  A.  S.  R.  1079,  19  L.R.A. 

(N.S.)  397.  (N.S.)  399. 

14.  Stein  v.  Swensen,  46  Minn.  360,  Notes:  55  Am.  Dec.  395;  81  Am. 
49  N.  W.  55,  24  A.  S.  R.  234.  Deo.  736;  29  Am.  Rep.  70;  46  A.  S.  R. 

16.  Call  v.  Palmer,  116  U.  S.  98,  6  197, 198, 199;  9  L.R.A.  292;  19  L.R.A. 
8.  Ct  301,  29  U.  S.   (L.  ed.)   559;    (N.S.)  301;  Ann.  Cas.  1916C  327. 
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person  representing  him  as  his  agent  also  occupied  a  very  confidential 
relation  toward  him,  if,  as  a  matter  of  fact,  he  has  neither  notice  of 
the  usurious  exaction  nor  any  interest  in  its  proceeds.10  This  rule 
was  applied  in  one  case  where  the  agent  was  the  husband  of  the 
lender,17  and  in  another  case  where  he  was  the  president  of  the  bank 
which  made  the  loan.18  In  opposition  to  the  general  rule  stated  the 
view  is  sometimes  taken  that  the  act  of  the  lender's  agent  in  making 
profit  for  himself  by  exacting  a  bonus  or  commission  from  the  bor- 
rower will  make  the  transaction  usurious,  whether  it  was  done  with 
or  without  his  principal's  knowledge  and  consent.19  And  some- 
times it  is  provided  by  statute  that  a  principal  is  bound  by  the 
usurious  contracts  of  his  agent  though  entered  into  without  the  actual 
knowledge  of  the  principal.20 

40.  Effect  of  Knowledge  of  Lender. — It  is  generally  agreed  that 
a  transaction  is  usurious  in  which  the  lender's  agent,  purely  in  con- 
sideration of  the  loan  and  not  for  expenses  legally  chargeable  to  the 
borrower,  exacts  from  the  latter  a  commission  in  excess  of  the  legal 
rate  of  interest  with  the  lender's  knowledge,  or  under  circumstances 
making  him  chargeable  with  such  knowledge.1  In  the  case  of  a 
loan  made  through  the  lender's  agent  the  burden  of  proof  is  on  the 
lender  to  overcome  the  presumption  that  he  knew  of  or  consented  to 
his  agent's  charging  the  borrower  a  commission  in  excess  of  the  legal 
rate  of  interest.8  Furthermore,  although  a  different  rule  has  been 
applied,*  it  is  generally  considered  that  if  a  lender  places  money 
with  an  agent  to  be  loaned,  with  the  understanding  that  he  must 
exact  the  highest  lawful  interest,  and  must  look  to  the  borrower  for 
bis  commission,  the  circumstances  necessarily  import  knowledge  of 
the  lender  of  a  usurious  bonus  received  by  the  agent.4    And  it  has 

16.  Note :  Ann.  Cas.  1916C  328.       Minn.  137,  50  N.  W.  985,  49  A.  S.  B. 

17.  Brigham  y.  Myers,  51  la.  397,  1  492. 

N.  W.  613,  33  Am.  Rep.  140.  Notes:  24  A.  S.  R.  239;  46  A.  S.  R. 

Note:  19  L.R.A.(N.S.)   392.  198;  19  L,R.A.(N.S.)  392;  Ann.  Cas. 

18.  Note :  46  A.  S.-  R.  198.  1916C  329. 

19.  Cheney  v.  White,  5  Neb.  261,  25  2.  Note:  19  L.R.A.(N.S.)  395. 
Am.  Rep.  487.  3.  Notes :  46  A.  S.   R.  198 ;   Ann. 

Notes:  46  A.  S.  R.  198;  19  L.R.A.  Cas.  1916C  330. 

(N.S.)  395;  Ann.  Cas.  1916C  331/  4.  Fowler  v.  Equitable  Trust  Co., 

20.  Note:  Ann.  Cas.  1916C  332.  141  U.  S.  384,  12  S.  Ct.  1,  35  U.  S. 
1.  Vahlberg.v.  Keaton,  51  Ark.  534,  (L.  ed.)  786;  Vahlberg  v.  Keaton,  51 

11  S.  W.  878, 14  A.  S.  R.  73,  4  L.R.A.  Ark.  534, 11  S.  W.  878, 14  A.  S.  R.  73, 

462;  Banks  v.  Flint,  54  Ark.  40,  14  4  L.R.A.  462;  Banks  v.  Flint,  54  Ark. 

S.  W.  769,  16  S.  W.  477,  10  L.R.A.  40,  14  S.  W.  769,  16  S.  W.  477,  10 

459  and  note;  Clarke  v.  Havard,  111  L.K.A.  459;  Clarke  v.  Havard,  111  Ga. 

Ga.  242,  36  S.  E.  837,  51  L.R.A.  499;  242,  36   S.  E.   837,  51  L.R.A.   499; 

France  v.  Munro,  138  la.  1, 115  N.  W.  Payne  v.  Newcomb,  100  111.  611,  39 

577,   19  L.R.A.(N.S.)    391;    Stein   v.  Am.  Rep.  69. 

Swensen,  46  Minn.  360,  49  N.  W.  55,       Notes:  46  A.  S.  R.  198;  19  L.R.A. 

24  A  S.  R.  234;  Hall  v.  Maudlin,  58  (N.S.)  394;  Ann.  Cas.  1916C  329. 
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been  laid  down  that  if  the  money  was  so  placed,  and  nothing  said 
as  to  the  compensation  of  the  agent,  but  the  lender  demanded  for 
himself  the  highest  lawful  rate  of  interest,  the  same  result  would 
follow,  unless  the  relations  between  the  lender  and  his  agent  were 
such  as  reasonably  to  justify  the  belief  that  the  agent  would  not  act 
solely  for  the  accommodation  of  the  lender,  and  without  expectation 
of  reward.* 

41.  Sufficiency  of  Notice. — The  proposition  has  been  laid  down 
that  a  principal  who  authorizes  his  agent  to  make  a  loan  cannot  avoid 
the  effect  of  the  agent's  conduct,  whether  known  or  unknown  to  him, 
in  exacting  a  bonus  for  making  the  loan,  and  if  the  bonus  and  the 
interest  agreed  to  be  paid  exceed  the  amount  allowed  by  law  the  trans- 
action is  tainted  with  usury.  Such  a  case,  it  is  insisted,  is  distinguish- 
able from  cases  where  the  agent  is  merely  intrusted  with  money  to 
loan  at  legal  interest  to  unknown  parties.  Knowledge  of  the  agent's 
actions  under  such  circumstances  must  be  imputed  to  the  principal.6 
Intimacy  between  the  lender  and  the  agent  is  sometimes  regarded  as 
a  circumstance  tending  to  show  knowledge  on  the  part  of  the  lender 
of  the  exaction  of  the  bonus.7  However,  a  different  view  is  sometimes 
taken.  So  it  has  been  ruled  that  there  is  no  conclusive  presumption 
that  a  mother  knew  her  son,  in  investing  her  money  for  her  without 
compensation,  to  be  securing  compensation  for  his  services  from  the 
borrowers.8  The  fact  that  the*  borrower,  in  previous  transactions,  had 
acted  as  agent  of  the  lender,  and  had  exacted  commissions  for  the 
benefit  of  his  principal,  has  been  deemed  sufficient  to  establish  knowl- 
edge on  the  part  of  the  lender  that  his  agent  had  exacted  a  commission 
in  the  transaction  in  suit.9  And  a  loan  negotiated  by  an  agent  for  both 
parties,  and  bearing  legal  interest  on  its  face,  is-  not  rendered  per  se 
usurious  by  the  act  of  the  agent  in  making  a  commission  note  for  his 
services  payable  to  the  lender,  thus  raising  the  total  interest  above  the 
legal  rate.10 

42.  Ratification;  Determination  of  Character  of  Agency;  Undis- 
closed Principal. — Undoubtedly,  a  lender,  though  not  originally  a 
party  to  a  usurious  exaction  by  his  agent,  may  become  so  by  ratify- 
ing the  agent's  act,11  as  by  accepting  from  him  a  part  of  a  commission 
or  bonus  exacted  from  the  borrower.12 .  However,  if  an  agent  to 
negotiate  a  loan  is  a  corporation,  in  which  the  lender  owns  stock,  the 
fact  that,  in  addition  to  receiving  the  lawful  rate  of  interest  for  the 

5.  Vahlberg  v.  Keaton,  51  Ark.  534,  19  L.R.A.(N.S.)  399. 

11  S.  W.  875, 14  A.  S.  R.  73,  4  L.R.A.  9.  Note:  19  L.R.A,(N.S.)  392. 

462.  10.  Richards  v.  Purdy,  90  la.  502, 

6.  Robinson    v.    Blaker,    85    Minn.  58  N.  W.  886,  48  A  S.  R.  458. 
242,  88  N.  W.  846.  89  A.  S.  R.  541.  11.  Note:  19  L.R.A(N.S.)  394. 

7.  Note:  19  L.R.A.(N.S.)  393.  12.  Pottle  v.  Lowe,  99  Qa.  579, 27  S. 

8.  Franzen  v.  Hammond,  136  Wis.  E.  145,  59  A.  S.  R.  246. 

239, 116  N.  W.  169, 128  A.  S.  R.  1079,       Note:  Ann.  Cas.  1916C  330. 
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money  loaned,  he  also  shares  as  a  stockholder  in  the  commissions  paid 
for  obtaining  the  loan  does  not  make  the  loan  usurious.1*  In  like 
manner,  the  attempt  by  a  principal  to  enforce  a  loan  contract  made 
by  an  agent  on  his  behalf,  which  covers  the  exact  amount  of  money 
loaned  and  shows  on  its  face  that  the  loan  was  legitimate,  does  not 
render  the  contract  usurious,  although  he  has  obtained  knowledge  that 
the  agent  retained  from  the  loan,  solely  for  his  own  benefit,  a  sum 
which,  added  to  the  rate  of  interest  reserved,  would  be  usurious.14  A 
different  rule  applies,  of  course,  if  the  bonus  is  included  in  the  obliga- 
tion made  and  suit  is  brought  for  the  entire  amount  thereof.  The 
action  of  the  agent  is  then  deemed  to  have  been  ratified.16  Whether 
one  who  negotiates  a  loan  and  takes  a  bonus  therefor,  which  the  bor- 
rower pays  in  addition  to  the  highest  legal  rate  of  interest,  acts  as 
agent  for  the  lender  or  for  the  borrower,  is  a  question  of 'fact.16  Of 
course,  written  authority  given  to  an  agent  to  make  loans  does  not 
conclude  the  inquiry  whether  the  principal  authorized  or  sanctioned 
unlawful  exactions.17  And  it  is  to  be  noted  in  this  connection  that 
the  character  of  the  agency  cannot  be  changed  merely  by  formal  stipu- 
lations, or  where  the  agent  names  himself  as  the  agent  of  the  borrower, 
and  designates  the  excess  over  legal  interest  commission  for  his  serv- 
ices.18 It  has  been  held  that  if  an  agent  to  negotiate  a  loan  agrees 
with  the  lender  to  deposit  with  him,  out  of  commissions  to  be  paid 
by  the  borrower,  a  certain  percentage  of  the  amount  loaned,  as  a 
guaranty  of  its  payment,  this  does  not  per  se  constitute  him  the  agent 
of  the  lender  or  make  the  loan  usurious,  although  the  latter  charges 
and  receives  the  maximum  legal  rate  of  interest  on  the  loan.19  If 
the  agent  of  a  lender,  acting  in  his  own  name,  and  without  disclosing 
that  he  has  a  principal,  makes  a  loan  to  one  who  believes  him  to  be 
the  principal,  and  in  connection  therewith  makes  a  usurious  exaction, 
the  principal  seems  to  be  bound  by  it,  whether  he  had  any  notice  of 
it  or  not  The  transaction  is  usurious  on  its  face,  and  the  borrower 
cannot  be  deprived  of  any  right  or  defense  which  he  otherwise  has 
by  proof  that  the  transaction  was  innocent  because,  contrary  to  his 

* 

13.  West  v.  Equitable  Mortg.  Co.,  L.R.A.  462. 

112  Ga.  377,  37  S.  E.  357,  81  A.  S.  B.  17.  Stein  v.  Swensen,  46  Minn.  360, 

59.  49  N.  W.  55,  24  A.  S.  B.  234. 

14.  Condit  v.  Baldwin,  21  N.  T.  219,  18.  Banks  v.  Flint,  54  Ark.  40,  14 
78  Am.  Dec.  137  and  note ;  Franzen  v.  S.  W.  769,  16  S.  W.  477,  10  L.B.A. 
Hammond,  136  Wis.  239,  116  N.  W.  459;  Clarke  ▼.  Havard,  111  Ga.  242, 
169,  128  A.  S.  B.  1079,  19  L.B.A.  36  S.  E.  837,,  51  L.B.A.  499:  France  v. 
(N.S.)  399.         i  Munro,  138  la.  1,  115  N.  W.  577,  19 

15.  McNeely  v.  Ford,  103  la.  508,  L.B.A.(N.S.)  39L 

72  N.  W.  672,  64  A.  S.  R.  195.  19.  West  v.  Equitable  Mortg.  Co., 

16.  Vahlberg  v.  Keaton,  -51  Ark.  112  Ga.  377,  37  S.  E.  357,  81  A.  S.  B. 
634,  11  8.  W.  878,  14  A.  S.  B.  73,  4  59. 
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intention,  he  has  received  a  loan  from  an  undisclosed  and  innocent 
principal.*0    There  is,  however,  authority  to  the  contrary.1 

43.  Exchange. — The  sale  of  a  bill  of  exchange  having  no  prior  in- 
ception at  a  rate  of  exchange  greater  than  legal  interest  is  not  in  itself 
usurious,  but  the  transaction  is  in  a  sense  a  sale  of-  money  in  another 
place.1  The  addition  of  the  current  rate  of  exchange  to  the' legal  rate 
of  interest  is  a  just  and  lawful  compensation  for  receiving  or  making 
payment  at  a  place  where  the  money  is  expected  to  .be  less  or  more 
valuable  than  at  the  place  where  it  is  advanced  and  lent.  And  this 
reason  exists  when  the  lender  discounts  the  drawer's  bill  as  well,  as 
when  he  buys  a  bill  in  the  market  of  the  payee.  In  neither  case  is 
it  usury  to  take  the  regular  and  customary  compensation  for  the  loss 
in  value  by  change  in  place  of  payment.8  Although  a  transaction^ 
appears  on  the  face  of  it  to  have  been  free  from  the  taint  of  usury,  yet 
if  the  exchange  charged,  or  any  part  of  it,  was  intended  as  a  cover  for 
usurious  interest,  the  form'in  which  it  was  done,  and  the  name  under 
which  it  was  taken,  will  not  protect  the  bill  from  the  consequences 
of  usurious  agreements.4  Thus,  a  transaction  is  usurious  where  it 
provides  as  a  condition  to  the  renewal  of  an  existing  loan  that  new 
notes,  really  payable  at  the  same  place  as  the  old  ones,  shall  be  made 
payable  at  another  place,  so  that  the  lender  may  exact  the  difference  of 
exchange  in  addition  to'  the  legal  interest.6  In  this  connection  it 
should  be  noted  that  there  is  no  rule  of  law  fixing -the  rate  which  may 
be  lawfully  charged  for  exchange.  It  does  not  altogether  depend 
upon  the  cost  of  transporting  specie  from  one  place  to  another, 
although  the  price  of  exchange  is,  no  doubt,  influenced  by  it.  But 
it  is  also  materially  affected  by  the  state  of  the  trade,  by  the  urgency 
of  the  demand  for  remittances,  and  by  the  quantity  brought  into  the 
market  for  sale;  and  sometimes  material  changes  take  place  in  a 
single  day,  although  no  alteration  has  happened  in  the  expenses  of 
transporting  specie.6 

44.  Loan  in  Depreciated  Currency;  Post  Notes;  Usury  by  Third 
Person. — It  would  seem  to  command  the  sanction  of  reason  that  where 
one  accepts  a  loan  in  depreciated  currency  and  promises  to  make 
repayment  in  currency  of  a  greater  value,  with  legal  interest,  a  clear 

20.  Eriekson  v.  Bell,  53  la.  627,  6  N.  (N.S.)  219. 
W.  19,  36  Am.  Rep.  246;  France  v.       3.  Buckingham  v.  McLean,  13  How. 

Monro,  138  la.  1,  115  N.  W.  577,  19  151,  14  U.  S.  (L.  ed.)  91. 
L.R.A.(N.S.)  391.  4.  Andrews  v.  Pond,  13  Pet.  65,  10 

Note:  46  A.  S.  R.  200.  U.   S.    (L.  ed.)    61;   Price  v.  Lyons 

1.  Note:  46  A.  S.  R.  200.  Bank,  33  N.  Y.  55,  88  Am.  Dec  368. 

2.  Andrews  v.  Pond,  13  Pet.  65,  10       Note :  46  A.  S.  R.  195. 

U.  S.  (L.  ed.)  61;  Buckingham  v.  Mc-       5.  Price  v.  Lyons  Bank,  33  N.  Y.  55, 
Lean,  13  How.  151,  14  U.  S.  (L.  ed.)    88  Am.  Dec.  368. 
91;  Kilgore  v.  Dempsey,  25  Ohio  St.       6.  Andrews  v.  Pond,  13  Pet.  65,  10 
413, 18  Am.  Rep.  306.  TJ.  S.  (L.  ed.)  61. 

Notes:  48  A.  S.  R.  195;  43  L.R.A. 
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case  of  usury  has  been  shown.  This  in  fact  is  the  view  of  the  courts 
in  the  absence  of  exceptional  circumstances  clearing  the  transaction 
of  the  taint  of  usury.7  It  is  equally  indisputable,  however,  that  be- 
cause an  article  is  depreciated  in  the  market,  it  does  not  follow  that 
the  owner  is  not  entitled  to  demand  or  require  a  higher  price  for  it, 
before  he  consents  to  part  with  it.  He  may  possess  bank  notes  which 
to  him  are  of  par  value  in  payment  of  his  own  debts  or  in  payment  of 
public  taxes,  and  yet  their  marketable  value  may  be  far  less.  Under 
such  circumstances  if  the  lender  of  depreciated  bank  notes  in'  good 
faith  stipulates  for  their  repayment  in  standard  currency,  there  is  no 
usury.8  Where  a  bank  discounts  a  note  at  the  usual  rate  of  interest 
on  condition  that  the  person  offering  the  note  for  discount  shall 
receive  post  notes  payable  at  a  later  date  as  cash,  and  the  notes  are 
received  as  cash,  the  note  discounted  is  usurious.9  Statutes  against 
usury  seem  not  applicable  to  voluntary  payments  of  debts  of  third 
persons,  which  may  be  infected  with  usury.10  So,  if  a  third  person, 
in  order  to  get  some  benefit  for  himself,  or  for  any  personal  reasons, 
pays  a  lender  a  bonus  as  an  inducement  for  a  loan,  the  borrower 
receiving  the  full  amount,  paying  no  part  of  the  bonus,  and  nqt 
affected  pecuniarily  thereby,  the  transaction  is  not  a  usurious  one  so 
far  at  least  as  the  borrower  is  concerned.  He  cannot  defend  against 
a  suit  on  the  loan  on  the  ground  of  usury.11  Whether  the  transaction 
is  usurious  as  regards  the  party  paying  the  bonus  is  a  question  about 
which  there  is  a  difference  of  opinion,  however,  a  negative  view  being 
taken  in  some  jurisdictions!  while  an  affirmative  doctrine  is  adopted 
elsewhere.12 

IV.  Effect 

In  General 

45.  Contract. — In  some  jurisdictions  all  contracts  tainted  with 
usury  are  declared  void.  Such  statutes  are  considered  as  extending  as 
well  to  the  principal  as  to  the  interest  of  the  loan,1*  and  to  all  collateral 
provisions  in  the  contract,  such  as  a  stipulation  for  the  payment  of 

7.  Bank  of  United  States  v.  Owens,  10.  Blakely  First  Nat.  Bank  v. 
2  Pet.  527,  7  U.  S.  (L.  e<L)  508;  Gates  Davis,  135  Ga.  687,  70  S.  E.  246,  36 
v.  Hackethal,  57  111.  534,  li  Am.  Rep.  L.R.A.(N.S.)  134. 

45.  11.  Tucker  v.  Fouts,  (Fla.)  76  So. 

Note:  46  A.  S.  R.  178.  130,  L.R.A.1917F  916  and  note;  Mc- 

8.  Bank  of  United  States  v.  Wag-  Arthur  v.  Schenck,  31  Wis.  673,  11 
gener,  9  Pet.  378,  9  U.  S.  (L.  efl.)  163.  Am.  Rep.  643. 

9.  Gaither  v.  Farmers,  etc.,  Bank,  1  Note :  55  Am.  Dec.  395. 
Pet.  37,  7  U.  S.    (L.  ed.)  43;  State  12.  Note:  L.R.A.1917F  916. 

Bank  v.  Ayers,  7  N.  J.  L.  130, 11  Am.  13.  Vahlberg  v.  Keaton,  51  Ark. 
Dec.  535.  534,  11  S.  W.  878,  14  A.  S.  R.  73,  4 

Note:  55  Am.  Dec.  394.  L.R.A.  462. 
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attorney's  fees  in  case  of  litigation.14  Where  there  is  no  specific  statu- 
tory provision  declaring  the  effect  of  usury  on  a  contract,  but  the  exac- 
tion of  more  than  a  certain  percentage  is  merely  prohibited  or  is 
declared  to  be  attended  with  certain  penalties,  there  is  some  doubt  as 
to  what  effect  the  usury  should  be  deemed  to  have  on  the  contract. 
On  the  principle  that  there  can  be  no  civil  right  where  there  can  be 
no  legal  remedy,  and  th$t  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal,  a  contract  by  a  bank  at  a  usurious  rate  has  been  ruled 
void  where  the  sole  statutory  provision  on  the  subject  was  a  clause  in 
the  bank's  charter  forbidding  the  exaction  of  a  loan  of  interest  greater 
than  a  prescribed  percentage.15  The  opposite  view  has  been  taken  that 
where  a  statute  prescribes  a  rate  of  interest,  and  simply  forbids  the 
taking  of  more,  and  more  is  contracted  for,  the  contract  is  good  for 
what  might  be  lawfully  taken,  and  void  only  as  to  the  excess.16  This 
has  even  been  held  where  the  statute  practically  in  terms  required  a 
forfeiture.17  In  like  manner,  although  the  taking  of  usury  in  addi- 
tion to  being  prohibited  is  further  penalized  by  forfeitures,  that 
penalty  is  regarded  as  exclusive,  the  courts  being  powerless  to  add 
another  by  holding  the  contract  itself  to  be  void.18  And  the  extreme 
position  has  been  taken  that  where  there  is  a  statute  making  usury 
penal  but  not  declaring  the  contract  void,  a  usurious  bond  and  mort- 
gage may  be  enforced  for  the  amount  actually  due.19  However,  as  to 
this  a  different  rule  has  been  adopted  elsewhere.*0 

46.  Security. — Some  of  the  statutes  provide  that  every  security  or 
assurance  growing  out  of  a  usurious  contract  shall  be  void.1  Under 
such  provisions  it  is  not  material  that  the  contract  is  evidenced  by  two 
separate  obligations.  If,  considered  as  a  whole,  the  agreement  is  usuri- 
ous, then  both  obligations  are  void,  and  therefore  on  the  renewal  of  a 
note,  where  a  premium  above  the  legal  rate  is  exacted,  the  new  note 
is  usurious,  although  a  separate  note  is  given  for  the  premiunv*  How- 
ever, as  a  transaction  valid  in  its  inception  cannot  subsequently  become 

14.  American  Freehold  Land,  etc.,  18.  Hansbrough  v.  Peck,  5  Wall 
Co.  v.  Jefferson,  69  Miss.  770,  12  So.  497,  18  U.  S.  (L.  ed.)  520;  Oates  v. 
464,  30  A.  S.  R.  587.  Montgomery  First  Nat.  Bank,  100  U. 

15.  Bank  of  United  States  v.  Owens,  S.  239,  25  U.  S.  (L.  ed.)  580. 

2  Pet.  527,  7  U.  S.  (L.  ed.)  508;  Tif-       19.  Burnhisel  v.  Finnan,  22  Wall. 
fany.  v.  Boatman's  Sav.  Inst,  18  Wall.   170,  22  U.  S.  (L.  ed.)  766. 
375,  21  U.  S.  (L.  ed.)  868.    Compare       20.  Youngblood      v.      Birmingham 
Fleckner  v.  Bank  of  United  States  8   Trust,  etc.,  Co.,  95  Ala.  521,  12  So. 
Wheat.  338,  5   U.   S.    (L.  ed.)    631,  579,  36  A.  S.  E.  245,  20  L.R.A.  58. 
wherein  an  opposite  view  is  stated.  1.  Schlesinger  v.  Lehmaier,  191  N. 

16.  Farmers*,    etc,    Nat.    Bank    v.  Y.  69,  83  N.  E.  657, 123  A.  S.  R.  591, 
Bearing,  91  U.  S.  29,  23  U.  S.  (L.  ed.)   16  L.R.A. (N.S.)  626;  Glisson  v.  New- 
196 ;  McBroom  v.  Scottish  Mortg.,  etc.,   ton,  2  N.  C.  336, 1  Am.  Dec.  559. 
Invest.  Co.,  153  U.  S.  318,  14  S.  Ct       2.  Swartwout  v.  Payne,  19  Johns. 
852,  38  U.  S.  (L.  ed.)  729;  (N.  Y.)  294,  10  Am.  Dec.  238;  Motte 

17.  ChilHcothe  Bank  v.  Swayne,  8  v.  Dorrell,  1  McCord  L.  (S,  C.)  350, 
Ohio  257,  32  Am.  Dec.  707.  10  Am.  Dec.  675. 
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usurious,*  the  payment  of  usurious  interest  on  one  of  two  notes  given 
for  the  purchase  money  of  land,  in  consideration  of  indulgence  or  for- 
bearance, does  not  render  the  other  note  usurious.4  It  has  been  held 
that  where  a  mortgage  is  given  in  pursuance  of  a  usurious  transaction, 
usury  is  a  good  defense  to  an  action  thereon,5  even  where  the  consider- 
ation therefor  was  only  partially  usurious.6  And  on  the  principle 
that  a  transaction  valid  in  its  inception  cannot  by  subsequent  dealings 
be  made  usurious,  a  mortgage  given  to  secure  a  valid  debt  is  not 
rendered  void  by  a  subsequent  agreement  that  it  shall  stand  also  as 
security  for  a  subsequent  usurious  debt  between  the  same  parties.7 
A  statutory  exception,  by  the  terms  of  which  "bona  fide  purchasers 
of  negotiable  paper"  are  protected  from  the  effects  of  usury,  is  not 
applicable  to  mortgages  securing  negotiable  paper.8  A  deed  of  trust 
made  to  secure  several  debts  due  to  different  individuals,  some  of 
which  are  usurious  and  some  bona  fide,  is  not  void,  but  is  a  security 
for  the  debts  not  tainted  with  usury,  where  these  debts  are  distinct 
from  and  independent  of  the  usurious  debts,  even  though  as  a  general 
proposition  all  securities  growing  out  of  a  usurious  transaction  are 
void.9  It  has  been  held  that  the  payment  of  a  usurious  debt  by  a 
sale  of  land  does  not  render  the  sale  void  for  usury.10  A  guaranty  of 
negotiable  paper  discounted  by  a  national  bank  is  not  rendered  void 
by  the  fact  that  the  bank  demanded  and  received  usurious  interest 
on  the  notes.11 

47.  Rights  of  Bona  Fide  Purchaser  Generally. — Under  statutes  ex- 
pressly declaring  usurious  contracts  void,  it  is  uniformly  held  that 
usury  is  a  defense  that  may  be  set  up  against  a  bona  fide  holder,  even 
of  negotiable  paper.  The  obligation  is  as  void  in  the  hands  of  an 
innocent  holder  for  value  as  it  was  in  the  hands  of  those  who  made 
the  usurious  contract.  No  vitality  can  be  given  to  it  by  sale  or 
exchange,  because  that  which  the  statute  had  declared  void  cannot  be 
made  valid  by  passing  through  the  channels  of  trade.11  The  same 
ruling  has  also  been  made  under  statutes  making  the  usurious  contract 

3.  See  supra,  par.  0.  12.  Ayer  v.  Tilden,  15  Gray  (Mass.) 

4.  Woodall  v.  Kelly,  85  Ala.  368,  5  178,  77  Am.  Dec.  355;  Wilkie  v.  Roose- 
So.  164,  7  A.  S.  R.  57.  velt,  3  Johns.  Cas.  (N.  Y.)  206,  2  Am. 

5.  Note :  10  L.R.A.  459.  Dec  149 ;  Solomons  v.  Jones,  3  Brev. 

6.  Note:  88  Am.  Dec.  368.  (S.  C.)  54,  5  Am.  Dec.  538;  Flemming 

7.  Note:  54  A.  S.  R.  29L  v.  Mulligan,  2  McCord  L.  (S.  C.)  173, 

8.  Note:  8  A.  S.  R.  224.  13  Am.  Dec.  707;  Ramsey  v.  Clark,  4 

9.  Doe  v.  Brannoek,  32  N.  C.  428,  51  Humph.    (Tenn.)    244,  40   Am.   Dec 
Am.  Dec.  398.  645;  Eskridge  v.  Thomas,  79  W.  Va. 

10.  Flint  v.  Sheldon,  13  Mass.  443,  7  322,  91  S.  £.  7,  L.R.A.1918C  769  and 
Am.  Dec.  162.  note. 

Notes:  81  Am.  Dec  737;  36  L.R.A.  Note:  14  A.  S.  R.  81. 

(N.S.)  135.  See  also  Bills  and  Notes,  vol.  3,  p. 

11.  Lazear  v.  National  Union  Bank,  1020. 
52  Md.  78,  36  Am.  Rep.  355. 
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void  as  to  all  but  the  principal  sum  or  void  as  to  the  interest.11  How- 
ever, where  the  statute  does  not  expressly  declare  the  usurious  contract 
void,  the  courts  are  not  agreed  as  to  the  rights  of  a  bona  fide  holder. 
Thus  it  has  been  held  under  a  statute  which  provides  that  no  recovery 
shall  be  had  on  the  contract,  and  in  case  of  those  statutes  providing 
merely  that  the  interest  shall  not  be  recoverable,  that  usury  is  a 
defense  against  a  bona  fide  holder.14  So,  under  a  statute  providing 
that  the  taking  of  interest  at  more  than  the  stipulated  rate  ''shall 
be  deemed  a  forfeiture"  of  the  entire  interest  which  has  been  agreed 
to  be  paid,  a  like  conclusion  has  been  reached,  the  statute  being  re- 
garded as  making  the  contract,  as  to  the  interest,  void.16  In  such  a 
case  a  note  given  wholly  for  usurious  interest  is  void  in  the  hands  of 
a  bona  fide  holder.1*  Usury  is  a  defense  against  a  bona  fide  holder 
under  a  statute  limiting  the  rate  of  interest,  providing  for  the  recovery 
of  costs  by  the  defendant  in  an  action  on  the  usurious  contract,  and 
for  forfeiture  by  the  plaintiff  of  three  times  the  interest  unlawfully 
reserved  or  taken.17  And  the  same  ruling  has  been  made  where  the 
exaction  of  usury  was  made  penal,  though  there  was  no  express  statu- 
tory invalidation  of  the  contract.18  Similar  statutes,  however,  have 
often  received  a  different  construction.19 

48.  Absenjce  of  Invalidating  Statute. — While  there  is  authority 
to  the  contrary,*0  a  majority  of  the  courts  do  not  regard  a  statute  not 
expressly  declaring  usurious  contracts  void  as  rendering  them  void 
by  construction,  and  therefore  take  the  view  that  under  such  a  statute 
usury  is  not  a  defense  available  against  a  bona  fide  holder.1  This  has 
been  held  under  a  statute  merely  prohibiting  the  taking  of  more  than 
a  stated  rate  of  interest;  under  a  statute  prohibiting  the  taking  of 
more  than  a  stated  rate  of  interest,  and  imposing  a  penalty  for  so 
doing  ;*  and  under  a  statute  providing  that  a  loan  at  a  greater  rate 
than  that  authorized  "shall  be  deemed  to  be  for  an  illegal  considera- 
tion, as  to  the  excess  beyond  the  principal  amount  so  loaned  or  for- 
borne," especially  where  that  act  changed  the  previous  law  making 
usurious  contracts  void.8  A  like  conclusion  has  been  reached  under  a 
statute  making  the  contract  voidable  as  to  the  usury,  at  the  instance 
of  the  debtor;  under  a  statute  providing  that  no  person  shall  recover 
in  any  court  more  than  a  certain  rate  of  interest,  and  that  any  pay- 

1S.  Note:  L.R.A.1918C  774.  36  A.  S.  R.  245,  20  L.R.A.  58. 

14.  Note:  L.R.A.1918C  775.  19.  See  infra,  par.  48. 

15.  Faison  v.  Grandy,  128  N.  C.  438,       20.  See  supra,  par.  47. 

38  S.  E.  897,  83  A.  S.  R.  693.  1.  Woodworth  v.  Huntoon,  40  HI. 

Note:  L.R.A.1918C  776.  131,  89  Am.  Dec.  340. 

16.  Ward  v.  Sugg,  113  N.  C.  489, 18       2.  Note:   L.R.A.1918C  776. 

S.  E.  717,  24  L.R.A.  280.  3.  Lynchburg  Nat.  Bank  v.  Scott,  91 

17.  Note:  L.RA.1918C  775.  Va.  652,  22  S.  E.  487,  50  A.  S.  R.  860, 

18.  Youngblood      v.      Birmingham   29  L.R.A.  827. 

Trust,  etc.,  Co.,  95  Ala.  521, 12  So.  579,       Note:  L.R.A.1918C  776. 
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ments  made  above  this  rate  shall  be  deemed  to  be  payments  on  the 
principal;  under  a  statute  relating  to  banks,  declaring  that  the  dis- 
count and  purchase  of  a  bill  at  more  than  a  stated  rate  "shall  be 
deemed  and  held  usurious  and  unlawful  within  the 'meaning  of  the 
act ;"  and  under  a  statute  expressly  providing  that  a  usurious  contract 
shall  not  be  void,  but  that  in  any  action  "the  plaintiff  shall  only 
recover  the  principal  without  interest,  and  the  defendant  shall  recover 
costs."4  Certainly  this  would  be  the  case  where  the  usury  existed  only 
by  reason  of  a  prohibition  in  the  charter  of  the  corporation  making 
the  loan,6  and  in  no  event  will  usury  between  the  parties  to  a  contract, 
or  defect  of  power  of  a  corporation  engaged  in  the  transaction,  prevent 
the  purchaser  of  securities  from  being  a  Jiolder  in  good  faith  as  against 
another  corporation  which  attempts  to  set  up  a  secret  equity.6  Some 
statutes  expressly  relieve  a  bona  fide  holder  of  the  defense  of  usury. 
An  act  of  this  character  has  been  interpreted  to  preserve  in  favor  of 
negotiable  paper  in  respect  to  the  defense  of  usury  the  same  privileges 
and  immunities  accorded  to  such  paper  at  common  law  in  respect  to 
defenses  generally;  and  it  has  been  held  that  in  an  action  upon  such 
paper  the  defense  of  usury  may  be  interposed  only  where  any  other 
defense,  if  it  existed,  might  be  interposed.  Accordingly,  the  statute 
protects  one  who  took  after  maturity  from  a  bona  fide  holder  who 
purchased  for  value  before  maturity.  And  the  act  when  applicable 
to  any  "action"  brought  on  the  paper  applies  in  equity  as  well  as  at 
the  law.7 

49.  Effect  of  Negotiable  Instruments  Law;  Determination  of  Bona 
Fide  Purchaser. — There  is  a  difference  of  judicial  opinion  as  to  the 
effect  of  the  provisions  of  the  negotiable  instruments  act,  with  reference 
to  bona  fide  holders,  on  the  availability  of  the  defense  of  usury  against 
such  a  holder.  It  is  the  view  of  some  courts  that  the  act  does  not 
relieve  a  bona  fide  holder  of  the  defense  of  usury  where  a  general 
statute  makes  usurious  contracts  void.  This  has  also  been  held  where 
the  statute  relating  to  usury,  while  not  expressly  making  the  usurious 
contract  void,  has  been  construed  by  the  court  to  have  this  effect. 
The  reasoning  by  which  the  courts  arrive  at  this  conclusion  is,  in  brief, 
that  to  relieve  a  bona  fide  holder  of  the  defense  would  be  in  effect  to 
repeal  the  general  statutory  provisions  relating  to  usury.  Such  statu- 
tory provisions  not  being  directly  repealed  by  the  negotiable  instru- 
ments act,  it  is  necessary  to  bring  into  operation  the  doctrine  of  re- 
peal by  implication,  which  is  not  favored.8  On  the  other  hand,  it  is 
the  view  of  some  courts  even  in  jurisdictions  in  which  usurious  con- 

4.  Note:  L.R.A.1918C  776.  7.  Note:  L.R.AJ.918C  77^ 

5.  Fleckner  v.  Bank,  8  Wheat.  338,  8.  Eskridge  v.  Thomas,  79  W.  Va. 
5  U.  S.  (L.  ed.)  631.  322,  91  S.  E.  7,  L.R.A.1918C  769  and 

6.  Hubbard  v.  Tod,  171  U.  S.  474, 19  note. 
S.  Ct.  14,  43  U.  S.  (L.  ed.)  246. 
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tracts  are  declared  void  by  statute  that  the  negotiable  instruments  law 
does  relieve  a  bona  fide  holder  of  the  defense  of  usury.9  Where  usury 
in  the  original  transaction  for  which  negotiable  papers  were  given 
is  shown,  the  party  who  claims  to  have  purchased  them  before  maturity 
must  assume  the  burden  of  showing  that  he  is  a  bona  fide  purchaser 
before  maturity  without  notice.10  And  a  transaction  by  which  a 
grossly  usurious  note  was  transferred  to  a  third  party,  as  alleged,  before 
due,  for  a  valuable  consideration,  but  in  which  neither  the  purchaser 
nor  the  seller  can  state  what  had  been  paid  or  the  manner  of  paying 
the  same,  fails  to  establish  a  bona  fide  purchase.11  However,  proof 
of  the  fact  that  the  purchaser  knew  that  the  payee  of  the  note  was 
loaning  money  at  a  usurious  rate  of  interest  would  not  of  itself  be 
sufficient  to  charge  such  purchaser  with  notice  of  the  defense  of  usury, 
but  would  be  competent  only  as  a*  circumstance  to  be  considered,  in 
connection  with- other  proven  or  admitted  facts,  as  tending  in  that 
direction.18 

50.  Legal  Effect  of  Payment  of  Usury. — The  effect  of  the  actual 
payment  of  usury  on  the  rights  and  liabilities  of  the  parties  depends 
of  course  largely  on  statutes.  In  some  jurisdictions  it  is  attended  with 
penalties  and  forfeitures  of  varying  amounts.11  Furthermore,  even 
though  no  particular  penalty  is  laid  down  by  statute,  the  courts  are 
usually  alert  to  see  that  the  lender  does  not  retain  the  fruits  of  his 
wrong.14  However,  despite  the  fact  that  the  lender  is  rarely  allowed 
to  retain  usurious  interest  exactod  by  him,  the  payment  of  usury  is 
frequently  given  the  legal  efficacy  of  an  actual  and  bona  fide  pay- 
ment so  far  as  the  rights  of  third  persons  are  concerned.  Thus, 
though  there  is  authority  to  the  contrary,16  it  has  repeatedly  been 
held  that  a  surety  is  released  by  an  extension  of  time  granted  to  the 
debtor  by  the  principal,  although  the  consideration  for  such  extension 
is  the  payment  of  usury.16  To  approve  a  contrary  doctrine  would 
afford  a  premium  to  the  usurer,  as  a  creditor  extending  time  on  the 
payment  of  legal  interest  would  lose  his  claim  on  the  surety,  while  a 
usurer  would  not  if  he  could  plead  the  illegality  of  his  own  act. 
Moreover,  the  rule  obtains  whether  the  usury  exacted  is  for  the  period 

■ 

9.  Note:  L.R.A.1918C  779.  See  also  16.  Lemmon  v.  Whitman,  75  Ind. 
Schleainger  v.  Gilhooey,  189  N.  Y.  1,  318,  39  Am.  Rep.  160;  StUlwell  v. 
81  N.  E.  619,  12  Ann.  Cas.  1138.  Aaron,  69  Mo.  539,  33  Am.  Rep.  517; 

10.  Blackwell  v.  Wright,  27  Neb.  Grafton  Bank  v.  Woodward,  5  N.  H. 
269,  43  N.  W.  116, 20  A.  S.  R.  662  and  99,  20  Am.  Dec  566;  Fleming  v.  Bar- 
note,  den,  126  N.  C.  450,  36  S.  E.  17,  78  A. 

11.  Note:  20  A.  S.  R.  666.  S.  R.  671  and  note,  53  L.R.A.  316  and 

12.  Blackwell  v.  Wright,  27  Neb.  note;  Hamilton  v.  Prouty,  50  Wis.  592, 
269,  43  N.  W.  116,  20  A.  S.  R.  662.  7  N.  W.  659,  36  Am.  Rep.  866. 

13.  See  infra,  par.  76  et  seq.  Note ;  22  Am.  Rep.  292. 

14.  See  infra,  par.  72.  And  see  Principal  akd  Surety,  vol. 
15-  Note:  53  L.R.A.  316.                      21,  p.  1029  et  seq. 
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of  the  future  forbearance  and  therefore  in  advance,17  or  for  a  period 
of  time  already  elapsed,18  and  if  the  creditor  agrees  to  extend  the  time 
of  payment  for  a  usurious  consideration  paid  without  the  consent  of 
the  surety,  he  is  precluded  during  the  extended  time  from  maintain- 
ing an  action  against  the  principal,  for  he  will  not  be  permitted  to 
take  advantage  of  his  own  violation  of  the  statute  in  avoidance  of  his 
agreement,  and  thus  prevent  the  sureties  from  establishing  their 
defense.19  There  is  a  conflict  of  authority  as  to  whether  an  agreement 
to  pay  usury  will  be  such  a  consideration  for  an  extension  of  time 
as  will  release  a  surety  not  consenting.  Thus  some  courts  hold  4hat 
such  an  agreement  will  not  release  the  surety,  on  the  ground  that 
such  a  contract  is  void  and  not  enforceable.20  There  is,  however, 
authority  to  the  contrary,1  though  the  cases  so  holding  are  usually 
those  where  the  contract  is  valid  to  the  extent  of  legal  interest  herein 
contained.9 

Subsequent  Usury  in  Contract  Valid  at  Inception 

51.  Statement  of  Rule. — The  principle  finds  general  acceptance 
and  frequent  enunciation  that,  since  the  usurious  character  of  a  trans- 
action must  be  determined  as  of  the  date  of  its  inception,*  a  contract 
free  from  usury  in  its  inception  will  not  be  invalidated  by  any  subse- 
quent usurious  transactions  on  it.4  -It  is  the  reservation  or  receipt  of 
usurious  interest  in  pursuance  of  the  terms  of  the  contract  itself  that 
renders  it  usurious;  the  subsequent  payment  of  such  interest  on  a 
contract,  free  from  the  taint  of  usury  in  its  origin,  will  not  have 
this  effect.*  So,  a  mortgage  given  to  secure  a  legal  and  valid  debt  is 
not  rendered  illegal  by  a  subsequent  agreement  that  it  shall  also  stand 
as  security  for  a  subsequent  usurious  debt  between  the  same  parties.6 
And  a  contract  for  a  consideration  exceeding  legal  interest  to  forbear 
enforcing  payment  of  an  obligation,  which  is  not  in  itself  tainted  with 
usury,  will  not  operate  to  taint  the  obligation  with  usury,  and  the 
money  paid  for  forbearance  will  be  applied  in  payment  of  the  obli- 
gation7   Of  course,  the  law  is  otherwise  in  respect  to  incurring  the 

17.  Note :  53  L.R.A.  316,  317.  4.  Nichols  v.  Fearson,  7  Pet.  103t  8 

18.  Lemmon  v.   Whitman,   75  Ind.   U.  S.  (L.  ed.)  623;  Nance  v.  Gray,  143 
318,  39  Am.  Rep.  150.  Ala.  234,  38  So.  916,  5  Ann.  Cas.  55; 

Note :  53  L.R.A.  318.  Chadbourn  v.  Watts,  ID  Mass.  121.  6 

19.  Note:  53  L.R.A.  319.  Am.  Dec.  100;  Sands  v.  Smith,  1  Neb. 

20.  Meiswinkle  v.  Jung,  30  Wis.  361,  108,  93  Am.  Dec.  331;  Motte  v.  Dorrell, 
11  Am.  Rep.  572.  1  McCord  L.  (S.  C.)  350, 10  Am.  Dec 

Note:  53  L.R.A.  320.  675. 

L  Kelly  v.  Gillespie,  12  la.  55,  79  5.  Lindsay  v.  Hill,  66  Me.  212,  22 

Am.  Dec.  516.  Am.  Rep.  564. 

Note :  53  L.R.A.  322.  6.  Note :  54  A.  S.  R.  291. 

2.  Note :  53  L.R.A.  322.  7.  Mallett  v.  Stone,  17  la.  64, 85  Am. 

3.  See  supra,  par.  9.  Dec.  545;  Morse  v.  Wellcome,  68  Minn. 

248 


27  R.  C.  L.  USURY  §§  52,  53 

penalty  or  forfeiture  for  a  violation  of  the  law  against  usury.  In  that 
ease,  the  subsequent  receipt  of  usurious  interest  by  the  lender,  on  a 
contract  originally  untainted  with  usury,  renders  him  liable  to  the 
penalty  or  forfeiture  incurred.8 

52.  Usurious  Transfer  or  Assignment. — An  obligation  in  its  incep- 
tion free  from  the  taint  of  usury  cannot  be  made  usurious  by  a  subse- 
quent transfer.9  So  usury  in  the  assignment  of  a  note  is  no  defense 
to  an  action  by  the  assignee  against  the  maker.10  And  it  is  generally 
held  that  in  an  action  by  the  indorsee  of  prior  existing  paper  bought 
by  him  at  a  usurious  rate  of  discount,  from  one  who  indorses  it  gen- 
erally or  guarantees  it,  parties  prior  to  such  indorser  or  guarantor  may 
not  set  up  usury  in  the  transfer.11  .  So-  far  as  the  indorsement  operates 
as  a  transfer  of  the  note,  it  is  an  executed  contract,  and  the  statute 
against  usury  is  not  applicable.  It  only  applies  to  the  implied  promise 
or  guaranty  of  the  indorser,  which,  being  an  executory  contract,  may 
be  avoided.  But  in  no  case  can  an  executed  contract  be  set  aside  on 
the  plea  of  usury.12  For  a  like  reason,  if  a  mortgage  is  assigned  to  a 
third  person,  who  pays  the  amount  due  thereon  to  the  mortgagee,  the 
mortgagor  cannot  avoid  it  in  the  hands  of  that  person,  on  account 
of  an  agreement  to  pay  him  a  sum  exceeding  the  money  paid  and  legal 
interest.1'  However,  a  statute  declaring  all  bonds,  contracts  and  assur- 
ances whatever  taken  on  a  usurious  contract  to  be  utterlv  void  has 
been  held  to  apply  to  an  indorsement  of  a  promissory  note  for  a  usuri- 
ous consideration.  In  such  a  case  the  indorsee  cannot  recover  against 
the  maker,  as  the  indorsement  is  absolutely  void,  although  the  latter 
is  not  relieved  of  liability  on  the  note.14 

53.  Effect  of  Usurious  Renewal  on  Original  Debt  or  Security. — 
While  exacting  a  premium  on  the  renewal  of  an  obligation  beyond 
the  amount  due  with  legal  interest  renders  the  new  security  usurious 
and  void,1*  it  does  not  extinguish  or  destroy  the  antecedent  debt1* 
So,  if  a  usurious  note  is  given  for  a  valid  pre-existing  debt,  it  will  not 
cancel  such  debt;  that  will  remain  unsatisfied  by  the  nugatory  and 
void  security,  and  the  creditor  will  be  remitted  to  his  original  title 

210,  70  N.  W.  978,  64  A.  S.  R.  471;  Wis.  61, 11  Am.  Rep.  599. 

Real  Estate  Trust  Co.  v.  Keech,  69  N.  Note:  43  L.R.A.(N.S.)  235. 

Y.  248,  25  Am.  Rep.  181.  12.  Armstrong  v.  Gibson,  31  Wis.  61, 

8.  Lindsay  v.  Hill,  66  Me.  212,  22  11  Am.  Rep.  599.    See  supra,  par.  17. 
Am.  Rep.  564.  13.  Bush  v.  Livingston,  2  Caines  Cas. 

9.  Bush  v.  Livingston,  2  Caines  Cas.  (N.  Y.)  66,  2  Am.  Dec.  316. 

(N.  Y.)  66,  2  Am.  Dec.  316.  14.  Gaither  v.  Farmers/  etc.,  Bank, 

10.  Conwell   v.    Pumphrey,   9   InA  1  Pet.  37,  7  U.  S.  (L.  ed.)  43.     See 
135,  68  Am.  Dec.  611.  supra,  par.  17. 

11.  Gaither  v.  Farmers,  etc.,  Bank,  1  15.  See  supra,  par.  46. 

Pet.  37,  7  U.  S.  (L.  ed.)  43;  Nichols  16.  Newell  v.  Nixon,  4  Wall.  572,  8 
v.  Fearson,  7  Pet  103,  8  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  305  and  note;  Chicago 
623;  Catlin  v.  Gunter,  11  N.  Y.  368,  62  Lumber  Co.  v.  Bancourt,  64  Neb.  176, 
Am.  Dec  113;  Armstrong  v.  Gibson,  31  89  N.  W.  780,  57  L.R.A.  910;  Winsted 
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thereto  and  remedy  therefor.1'  Even  where  a  usurious  note  is  given 
as  a  substitute  for  a  valid  note  which  was  destroyed  by  the  parties,  an 
action  will  lie  on  the  original  note.18  And  where  two  valid  mortgages 
are  included  in  a  usurious  mortgage  and  canceled  and  satisfied,  and 
the  new  mortgage  is  adjudged  void  for  usury,  the  certificates  of  satis- 
faction may  be  set  aside  and  the  mortgages  declared  valid  subsisting 
liens.19  A  vendor's  lien  may  be  revived  under  like  circumstances. 
And  in  the  same  suit,  wherein  there  is  a  failure  to  recover  upon  the 
void  security,  the  valid  one,  on  account  of  which  it  was  given,  may  be 
enforced.20  A  party  cannot,  however,  show  that  an  obligation  taken 
by  him  in  satisfaction  of  a  prior  valid  debt  is  usurious  and  void  for 
the  purpose  of  avoiding  its  effect  as  a  satisfaction  of  the  debt.1  And 
where  a  lender  held  a  bond  and  mortgage  from  the  borrower,  and  by 
an  arrangement  with  other  parties  a  third  person  gave  his  individual 
note  in  satisfaction  of  the  debt,  and  the  mortgage  was  released,  in  an 
action  on  the  note  it  was  held  that  the  note  was  usurious  and  void, 
and  that  no  recovery  could  be  had  against  such  third  person  on  the 
original  debt,  as  there  was  no  indebtedness  by  him  before  the  note 
was  given.2  It  has  been  laid  down  that  with  usury  proved  in  a  note 
sued  on,  a  court  cannot  and  should  not  separate  the  nonusurious  from 
the  usurious  transactions  incorporated  by  renewal  into  a  usurious 
note,  so  as  to  allow  interest  on  the  nonusurious  portion.*  The  right  of 
a  lender  at  a  usurious  rate  to  be  subrogated  to  a  security  discharged 
by  a  loan  made  by  him  is  discussed  elsewhere  in  this  article.4 

Curative  Measures 

54.  Renewal  or  Substitution. — It  is  the  generally  accepted  view 
that  since  the  usurious  character  of  a  transaction  must  be  determined 
as  of  the  date  of  its  inception,5  if  the  contract  is  usurious  in  its  incep- 
tion no  subsequent  transactions  will  cure  it.6  So,  where  a  usurious 
contract  is  renewed  by  the  giving  of  a  renewal  or  substituted  contract, 
the  usury  follows  into  and  becomes  a  part  of  that  contract,  making  it 
subject  to  the  defense  of  usury  to  the  same  extent  as  was  the  original 
obligation.    Such  a  renewal  is  regarded  as  a  shift  or  device  through 

Bank  v.  Webb,  39  N.  Y.  325,  100  Am.  204,  21  Am.  Rep.  609. 

Dec.  435 ;  Patterson  v.  Birdsall,  64  N.  20.  Burnhisel  v.  Firman,  22  Wall. 

Y.  204,  21  Am.  Rep.  609.  170,  22  U.  S.  (L.  ed.)  766. 

Notes:  46  A.  S.  R.  187;  33  L.R.A.  1.  Note:  33  L.R.A.  635. 

633.  2.  Notes:  33  L.R.A.  635;  35  L.R.A. 

17.  Swartwout  v.  Payne,  19  Johns.  (N.S.)   73. 

(N.  Y.)  294,  10  Am.  Dec.  228;  Parker       3.  Person  v.  Mattson,  33  N.  D.  49, 

v.  Cousins,  2  Grat.  (Va.)  372,  44  Am.  156  N.  W.  780,  Ann.  Cas.  1918 A  747. 
Dec.  388.  4.  See  infra,  par.  69. 

Note:  35  L.R.A.(N.S.)  72.  5.  See  supra,  par.  9. 

18.  Note :  33  L.R.A.  633.  6.  Gaither  v.  Farmers',  etc.,  Bank,  1 

19.  Patterson  v.  Birdsall,  64  N.  Y.  Pet.  37,  7  U.  S.  (L.  ed.)  43. 
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which  the  lender  seeks  to  collect  his  usury,  and  the  courts  are  active 
to  frustrate  the  attempt7  When  the  attention  of  the  court  is  called 
to  the  question  of  usury,  to  say  that  the  inquiry  is  limited  to  the  iden- 
tical contract  (or  note)  before  it,  and  that  it  cannot  look  back  into  a 
preceding  note  or  notes  for  which  the  present  one  was  substituted,  is 
contrary  to  both  the  letter- and  the  spirit  of  all,  or  nearly  all,  the 
adjudications.  These  teach  that,  however  it  may  be  covered  by 
changes  and  substitutions,  if  usury  be  found  to  exist,  either  directly 
or  indirectly,  its  taint  continues  and  affects  all  the  parts  through 
which  it  runs.  The  substitution  of  one  contract  for  another,  the  tak- 
ing a  new  note  for  an  old  one,  will  not  purge  it.8  Nor  does  the  fact 
that  the  borrower  had  no  knowledge  of  the  usurious  character  of  the 
original  obligation  prevent  the  taint  of  usury  from  being  carried  into 
the  renewal.9  Furthermore,  where  the  original  obligation  is  usurious 
the  taint  attaches  to  all  consecutive  obligations  or  securities  growing 
out  of  the  original  usurious  transaction,  and  none  of  the  descendant 
obligations,  however  remote,  is  free  from  it  if  the  descent  can  be 
traced.10  Though  there  is  authority  to  the  contrary,11  it  is  generally 
considered  that  the  mere  making  of  a  payment  on  a  note  or  other  obli- 
gation affected  with  usury  and  the  entering  into  a  new  contract  for 
the  balance  due  will  not  purge  the  transaction  of  usury.12 

55.  Elimination  of  Usury  on  Renewal ;  Change  of  Form  of  Contract. 
— Though  the  security  given  for  a  debt  is  tainted  with  usury  it  may 
be  purged  by  the  abandonment  of  the  usurious  contract  and  the  exe- 
cution of  a  new  obligation  for  the  amount  of  the  actual  debt  free  from 
the  usury  of  the  old  and  bearing  only  legal  interest.  If  the  lender 
will  expunge  the  usury,  and  the  borrower  voluntarily  assents  to  repay 
the  sum  loaned  with  lawful  interest,  it  is  an  act  of  justice  forbidden 
by  no  principle  of  public  policy,  which  constitutes  a  good  considera- 
tion for  a  new  contract1*    In  some  jurisdictions,  however,  a  limita- 

7.  Monoure  v.  Dermont,  13  Pet.  345,      10.  Walker  v.  Washington  Bank,  3 
10  U.  S.  (L.  ed.)  193";  Warren  v.  Crab-  How.  62, 11  U.  S.  (L.  ed.)  494. 

tree,  1  Greenl.  (Me.)  167, 10  Am.  Dec.  Note:  Ann.  Cas.  1918A  755. 

51;  Bridge  v.  Hubbard,  15  Mass.  96,  11.  Chadbourn  v.  Watts,  10  Mass. 

8  Am.  Dec.  86 ;  Smith  v.  Stoddard,  10  121,  6  Am.  Dec.  100 ;  State  Bank  v. 

Mich.  148,  81  Am.  Dec.  778 ;  Koehler  v.  Ayers,  7KJ.L  130, 11  Am.  Dec.  535. 

Dodge,  31  Neb.  328,  47  N.  W.  913,  28  12.  Moncure  v.  Dermott,  13  Pet.  345, 

A.  S.  B.  518  and  note;  Holmes  v.  Wil-  10   U.   S.    (L.   ed.)    193;   Warren   v. 

liams,  10  Paige  (N.  Y.)  326,  40  Am.  Crabtree,  1  Greenl.  (Me.)  167,  10  Am. 

Dec.   250;   Plemming  v.  Mulligan,   2  Dec.  51. 

McCord  L.  (S.  C.)  173,  13  Am.  Dec.  Note:  Ann.  Cas.  1918A  756. 

707;   Drakes   v.    Chandler,    18   Grat.  13.  De  Wolf  v.  Johnson,  10  Wheat. 

(Va.)  909,  98  Am.  Dec.  762.  367,  6  U.  S.  (L.  ed.)  343;  Kilbourn  v. 

Note :  Ann.  Cas.  1918A  753.  Bradley,  3  Day  (Conn.)  356,  3  Am. 

8.  Bridge  v.  Hubbard,  15  Mass.  96,  Dec.    273;    Chadbourn   v.   Watts,   10 
8  Am.  Dec.  86.  Mass.  121,  6  Am.  Dec.  100 ;  Smith  v. 

Note :  Ann.  Cas.  1918A  753,  754.-         Stoddard,  10  Mich.  148,  81  Am.  Dec. 

9.  Note:  Ann.  Cas.  1918A  760.  778;  Early  v.  Mahon,  19  Johns.   (N. 
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tion  on  the  rule  has  been  imposed  to  the  effect  that  the  old  obligation 
must  be  actually  given  up  and  canceled  before  the  new  will  be  con- 
sidered as  purged  of  usury.14  And  there  is  a  conflict  of  authority  as 
to  the  validity  of  the  renewal  where  the  lender  retains  the  past  bene- 
fits of  his  usury.  Thus,  it  has  been  held  that  the  fact  that  the  usurious 
interest  already  paid  on  the  original  obligation  is  retained  by  the 
lender  does  not  render  a  renewal  obligation  for  the  debt  with  lawful 
interest  subject  to  the  defense  of  usury.1*  However,  a  contrary  doc- 
trine has  been  applied  in  this  connection,16  and  it  has  been  held  that 
as  a  note  bearing  legal  interest  on  its  face,  but  executed  in  connection 
with  a  parol  agreement  under  which  additional  and  unlawful  interest 
is  paid  thereon  in  advance  until  its  maturity,  is  usurious,  a  renewal 
note  taken  therefor,  which  gives  no  credit  for  the  interest  so  paid  in 
excess  of  the  lawful  rate,  is  also  usurious.17  On  reason  and  authority, 
if  the  usury  affecting  the  original  obligation  is  carried  into  that  given 
in  renewal  or  as  a  substitute,  the  fact  that  the  second  obligation  is 
different  in  form  does  not  purge  the  transaction  of  usury.  Thus  the 
division  of  an  original  obligation  tainted  with  usury  into  several  notes 
or  other  contracts  on  renewal  does  not  relieve  the  transaction  of  its 
usurious  character  derived  from  the  original  obligation.18 

56.  Change  of  Obligor. — The  introduction  of  a  new  debtor  or  ob- 
ligor in  a  renewal  contract  which  is  based  on  the  same  consideration 
as  the  prior  usurious  contract,  is  generally  considered  not  to  be  suffi- 
cient of  itself  to  eliminate  the  taint  of  usury,19  and  this  rule  has  been 
applied  to  a  renewal  note  given  by  the  indorser  in  the  prior  usurious 
note.20  A  different  view  has,  however,  been  taken  by  some  courts,  it 
being  said  that  the  general  doctrine  announced  whereby  usury  in  a 
contract  follows  renewals  thereof1  does  not  apply  where  third  per- 
sons, strangers  in  whole  or  part  to  the  original  security,  intervene,  and 
for  motives  peculiar  to  themselves  and  unaffected  by  the  usurious 
consideration,  supersede  or  supplant  it  by  a  new  .obligation  of  their 
own  creation,  and  that  in  such  case  the  new  security  amounts  to  a  pay- 

Y.)  147, 10  Am.  Dec.  204;  Raynolds  v.  v.  Carter,  12  Leigh  (Va.)  166,  37  Am. 

Carter,  12  Leigh  (Va.)   166,  37  Am.  Dec.  642. 

Dec.  642.  17.  Koehler  v.  Dodge,  31  Neb.  328, 

Note :  Ann.  Cas.  1918A  762.  47  N.  W.  913,  28  A.  S.  R.  518. 

14.  Note:  Ann.  Cas.  1918A  762.  18.  Note:  Ann.  Cas.  1918A  757. 

15.  Chadbourn  v.  Watts,  10  Mass.  19.  Bridge  v.  Hubbard,  15  Mass.  96, 
121,  6  Am.  Dec.  100;  Smith  v.  Stod-  8  Am.  Dec  86. 

dard,  10  Mich.  148,  81  Am.  Dec.  778 ;       Note :  Ann.  Cas.  1918A  757. 
State  Bank  v.  Ayers,  7  N.  J.  L  130, 11       20.  Milwaukee  First  Nat.  Bank  v. 
Am.  Dec.  535.  Plankinton,  27  Wis.  177,  9  Am.  Rep. 

Note :  Ann.  Cas.  1918A  762.  453. 

16.  Warren  v.   Crabtree,  1  Greenl.       Note:  Ann.  Cas.  1918A  758. 
(Me.)  167,  10  Am.  Dec.  51;  Raynolds       1.  See  supra,  par.  54. 
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ment  and  extinguishment  of  the  old  debt,  working  a  novation.8  So, 
it  has  been  specifically  held  that  the  taint  of  usury  is  purged  by  change 
of  parties,  in  a  case  where  a  bond  executed  by  three  persons  for  a  loan 
of  money  at  usurious  interest  is  subsequently  superseded  by  a  new 
bond  for  the  amount  of  the  former  bond,  principal  and  interest,  signed 
by  two  persons,  strangers  to  the  former  bond,  as  principals,  and  by  one 
of  the  former  obligors,  as  surety.*  It  has  been  held  that  a  surety  who 
has  given  his  own  note  in  part  payment  of  his  principal's  usuriop 
note  may  not  plead  usury  in  an  action  upon  his  own  note.4  And 
where  the  promisor  in  a  usurious  contract  makes  it  the  consideration 
of  a  new  contract  with  a  third  person  not  a  party  to  the  original  con- 
tract or  to  the  usury  paid  or  reserved  upon  it,  and  the  new  contract 
is  not  a  contrivance  to  evade  the  statutes  against  usury,  the  latter  is 
not  illegal  or  usurious.5  Under  the  rule  adopted  in  some  jurisdictions, 
although  the  obligation  given  in  renewal  of  a  debt  containing  usury 
is  signed  by  obligors  other  than  those  originally  bound,  all  usury  may 
be  purged  from  the  transaction  so  long  as  the  original  obligor  remains 
bound.* 

57.  Change  of  Obligee. — An  exception  generally  recognized  to  the 
rule  that  the  taint  of  usury  affects  all  subsequent  renewals  of  the  orig- 
inal obligation  arises  where  a  bona  fide  holder  without  knowledge  of 
the  usury,  after  his  acquisition  of  the  original  obligation,  accepts  from 
the  maker  a  renewal  thereof.  In  such  cases  it  is  generally  held  that 
the  renewal  obligation  is  free  from  the  taint  of  usury.7  So  long  as  the 
usurious  contract  remains  in  the  hands  of  the  original  party  to  it,  no 
change  in  the  form  of  the  security  will  have  any  effect  to  purge  it  of 
the  taint  of  usury ;  but  where  it  has  passed  for  value  into  the  hands 
of  an  innocent  assignee  the  rule  is  different.  The  fact  that  an  innocent 
holder  learns  of  the  usury  before  maturity  of  the  note  and  before  the 
renewal  note  is  taken  will  not  alter  the  rule.  The  justice  of  his  claim 
for  payment  rests  upon  his  ignorance  of  the  usury  when  he  received 
the  usurious  paper.  It  is  no  less  just  because  he  afterwards  hears  of 
the  usury.  Notice  of  it  then  comes  too  late  to  affect  his  situation.  It 
cannot  restore  to  him  the  consideration  which  he  paid  for  the  security. 
And  one  who  derives  title  through  a  bona  fide  holder  stands  in  the 
same  position  in  this  regard,  though  he  had  knowledge  of  the  usury, 

2.  Culver  v.  Wilbern,  48  la.  26,  30  Green  v.  Kemp,  13  Mass.  515,  7  Am. 

Am.  Rep.  38;  Bearce  v.  Barstow,  9  Dec.  169. 

Mass.  45,  6  Am.  Dec.  25.  6.  Taulbee  v.  Hargis,  173  Ky.  433, 

Note:  Ann.  Cas.  1918A  759.  191  S.  W.  320,  Ann.  Cas.  1918A  762. 

S.  Drake  v.  Chandler,  18  Grat.  (Va.)  -7.  Taulbee  v.  Hargis,  173  Ky.  433, 

909,  98  Am.  Dec.  762  and  note.  191  S.  W.  320,  Ann.  Cas.  1918A  762 ; 

4.  Culver  v.  Wilbern,  48  la.  26,  30  Holmes  v.  Williams,  10  Paige  (N.  Y.) 
Am.  Rep.  38.    See  infra,  par.  83.  326,  40  Am.  Dec.  250. 

5.  Call  v.  Palmer,  116  U.  S.  98,  6  S.  Notes:  L.R.A.1918C  354>  779;  Ann! 
Ct.  301,  29  U.  S.  (L.  ed.)  559;  Bearce  Cas.  1918A  760. 

v.  Barstow,  9  Mass.  45,  6  Am.  Dec.  25 ; 
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as  the  bona  fide  holder.8  But  if  the  renewal  is  made  to  a  holder  who 
acquired  title  with  knowledge  of  the  usury  and  not  from  a  prior  bona 
fide*  holder,  the  new  instrument  is  subject  to  the  defense  of  usury  as 
against  him.9  Mere  change  in  the  name  of  the  payee,  in  the  new 
obligation,  given  in  discharge  of  an  old  one,  and  in  satisfaction  of  it, 
does  not  of  itself  constitute  a  novation  and  usury  may  still  be  com- 
plained of.10  Thus  it  has  been  held  that  the  makers  of  a  usurious 
note  who  renewed  the  same  by  agreement  with  the  payee,  but  drew 
Wq  note  in  favor  of  a  third  person  to  whom  the  payee  subsequently 
transferred  it,  are  entitled  to  make  the  defense  of  usury  against  the 
third  person.  This  ruling  was  made  in  the  absence  of  any  showing 
that  the  renewal  note  was  executed  with  the  consent  of  the  third  per- 
son to  whom  it  was  payable,  upon  his  agreement  to  take  it  from  the 
makers  in  payment  of  the  debt  due  from  the  original  payee.  If  such 
findings  should  be  made,  doubtless  a  different  rule  would  obtain.11 

Law  Governing 

58.  In  General. — Since  the  parties  to  a  contract  for  the  borrowing 
and  lending  of  money  often  reside  in  different  places  and  contract 
with  respect  to  property  not  situated  at  their  residence,  or  execute  the 
contract  in  a  jurisdiction  different  from  that  wherein  they  reside,  it 
frequently  results  that  a  contract,  note  or  other  obligation  in  suit 
may  reserve  a  higher  rate  of  interest  than  allowed  by  the  laws  of  the 
state  wherein  it  is  attempted  to  be  enforced,  or,  though  it  does  not  call 
for  such  a  rate,  may  call  for  a  rate  higher  than  that  allowed  by  the 
laws  of  some  other  state,  which  are  claimed  to  be  applicable  to  it.  In 
such  a  case  it  is  of  the  utmost  importance  to  decide  what  law  shall 
determine  the  validity  of  the  contract.  For  the  determination  of  this 
question  certain  rules  have  been  laid  down,  the  first  and  most  impor- 
tant of  which  is,  that  if  a  note  or  obligation  is  valid  where  made  it  is 
equally  valid  in  any  other  state  in  which  an  action  is  brought  upon 
it,  or  whenever  it  is  otherwise  sought  to  be  enforced,  though  its  pay- 
ment is  secured  by  a  mortgage  or  other  security  upon  lands  situate 
in  a  state  other  than  that  of  its  execution.  Usury  laws  are  not  so  dis- 
tinctive a  part  of  the  public  policy  of  the  forum  that  the  courts  will, 
on  the  ground  of  public  policy,  decline  to  enforce  any  contract  which 
would  be  invalid,  if  tested  by  them,  though  valid  according  to  its  prop- 
er law.1*  On  the  other  hand,  though  there  is  some  authority  to  the 
» 

8.  Note :  Ann.  Cas.  1918 A  760.  12.  American  Freehold  Land  Mortg. 

9.  Taulbee  v.  Hargis,  173  Ky.  433,   Co.  v.  Sewell,  92  Ala.  163,  9  So.  143, 
191  S.  W.  320,  Ann.  Cas.  1918A  762.     13  L.R.A.  299 ;  United  States  Sav.,  etc., 

Note:  L.R.A.1918C  779.  Co.  v.  Beckley,  137  Ala.  119,  33  So. 

10.  Taulbee  v.  Hargis,  173  Ky.  433,  934,  97  A.  S.  R.  19,  62  L.R.A.  33  and 
191  S.  W.  320,  Ann.  Cas.  1918A  762.  note ;  Bigelow  v.  Burnham,  83  la.  120, 

11.  Notes:  L.R.A.1918C  779;  Ann.  49  N.  W.  104,  32  A.  S.  R.  294;  Ameri- 
Cas.  1918A  760.  can  Freehold  Land,  etc.,  Co.  v.  Jeffer- 
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contrary,18  the  converse  of  ibis  broad  proposition  is  likewise  common- 
ly accepted,  namely,  that  if  the  contract  offends  tbe  statute  against 
usury  in  the  state  wherein  it  was  executed  and  was  payable,  it  is  sub- 
ject to  the  condemnation  of  that  statute,  though  the  action  upon  the 
contract  is  in  another  state,  by  whose  laws  it  would  not  have  been  usu- 
rious if  executed  therein,14  and  though  the  parties  specify  that  the 
contract  is  made  with  a  view  to  the  laws  of  the  latter  state.15  Thus, 
a  note  void  by  the  laws  of  the  state  wherein  it  is  made  and  payable, 
because  of  usury,  is  also  void  in  another  state  in  which  the  maker 
resided  at  the  time  he  signed  it,  though  by  the  laws  of  the  latter  state 
it  would  not  be  usurious  if  executed  therein.16  And  a  note  executed 
and  payable  in  one  state,  secured  by  a  mortgage  on  lands  in  another, 
will  be  governed  by  the  rate  of  interest  in  the  farmer ;  and  if  by  the 
laws  of  that  state  all  interest  is  forfeited  for  usury,  the  interest  will 
be  forfeited  upon  foreclosure  proceedings  in  the  state  where  the  land 
is  located.17  There  is  no  presumption  that  the  law  of  another  state 
upon  the  subject  of  usury  is  the  same  as  that  of  the  home  state,  usury 
being  distinguishable  in  this  respect  from  gambling  and  certain  other 
intrinsically  immoral  practices ;  and  in  the  absence  of  proof  as  to  the 
law  of  usury  in  the  foreign  state,  the  presumption  is  that  the  common 
law  prevails  there  and  that  there  is  no  legal  limitation  to  the  rate  of 
interest18  Accordingly,  where  parties  make  an  agreement,  as  to  in- 
terest, with  reference  to  the  laws  of  another  state,  one  who  alleges  the 
illegality  of  the  agreement  must  show  what  are  the  laws  of  that  state 

son,  69  Miss.  770, 12  So.  464,  30  A.  S.  Erwin  v.  Lowry,  2  La.  Ann.  314,  46 

R.  687  j  Davis  v.  Garr,  6  N.  Y.  124,  56  Am.   Dec.   645;    Ayer   v.   Tilden,   15 

Am.   Dee.  387  and  note;   Merchants  Gray  (Mass.)  178,  77  Am.  Dec.  355; 

Bank  v.  Griswold,  72  N.  Y.  472,  28  Am.  Houghton  v.  Page,  2  N.  H.  42,  9  Am. 

Rep.  159;  Manhattan  L.  Ins.  Co.  v.  Dec.  30;  Bank  v.  Doherty,  42  Wash. 

Johnson,  188  N.  Y.  108,  80  N.  E.  658,  317,  84  Pac.  872,  114  A.  S.  R  123,  4 

11   Ann.    Cas.   223,   9   LitA.(N.S.)  L.RA.(N.S.)  119L 

1142;  Morris  v.  Hockaday,  94  N.  C.  Notes:  46  A.  S.  R.  201;  62  L.R.A. 

286,  55  Am.  Rep^  607;  Clark  v.  Sea-  44. 

right,  135  Pa.  St.  173,  19  Atl.  941,  20  15.  Pollock  v.    Carolina   Interstate 

A.  S.  R.  868;  Pioneer  Sav.,  etc.,  Co.  Bldg.,  etc.,  Ass'n,  61  S.  C.  420,  29  S. 

v    Cannon,  96  Tenn.  699,  36   S.  W.  E.  77,  64  A  S.  R.  683. 

3«6,  54  A.  S.  R.  858,  33  L.R.A.  112;  16   McGarry   v.   Nicklin,   110   Ala, 

S^oJi  ^^c^^Sf'A1^!4  569,   17   So.   726,  55  A.    S.   R.  40; 

f^Q?^  ^      *?'        '  Houghton  v.  Page,  2  N.  H.  42,  9  Am! 

(N.S.)  1191  and  note.  twJqa 

Notes:  86  Am.  Dec.  374;  46  A.  S.  ^^^  v  ~.     qo  ™     w 

R.  201;  8  L.R.A.  170;  62  L.R.A.  77.  "•  ™^?7q  p  Voq     q              ' 

And  see  Conflict  of  Laws,  vol.  5,  p.  »  So;c ^f  63  A-  S'  K  193-    See  8uPra> 

980  et  seq  P*1,  **  e*  se^' 

IS.  Lindsay  v.  Hill,  66  Me.  212,  22  *8-  Thomas   v.   Clarkson,   125   Ga. 

Am.  Rep.  564.  72>  54  s-  E-  ^  6  L.R.A.(N.S.)  658; 

14.  McAllister  v.  Smith,  17  111.  328,  Columbian  Bldg.,  etc.,  Ass'n  v.  Rice, 

65    Am.    Dec.   651 :   Clague  v.   Their  68  S.  C.  236,  47  S.  E.  63, 1  Ann.  Cas. 

Creditors,  2  La.  114,  20  Am.  Dec.  300;  239. 
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in  relation  to  usury;  and  in  the  absence  of  such  proof  the  presump- 
tion is  that  the  agreement  is  a  valid  one  under  those  laws.1*  The 
statute  pleaded  must  be  shown  to  have  been  in  existenoe  at  the  time  of 
the  usury.20  The  application  of  the  general  rules  just  stated  to  con- 
tracts of  building  and  loan  associations  is  discussed  elsewhere  in  this 
work.1 

59.  Effect  of  Penal  Character  of  Law. — The  usury  laws  often  strike 
at  the  very  foundation  of  the  contract,  and  declare  it  void.  In  such 
a  case  it  is  universally  agreed  that  the  courts  of  another  state  will 
recognize  the  effect  of  the  statute  in  that  respect,  and  refuse  to  enforce 
the  contract.9  However,  it  is  a  well  established  principle  of  private 
international  law,  operating  by  way  of  exception  to  the  general  prin- 
ciples, that  the  courts  of  one  state  or  country  will  not  execute  the  penal 
laws  of  another ;  and  this  principle  applies  to  usury  laws  in  so  far  as 
they  merely  impose  a  penalty  by  way  of  punishment  for  the  exaction 
of  excessive  interest.8  In  fact,  when  the  foreign  statute,  instead  of 
declaring  the  contract  void  for  usury,  merely  provides  for  the  forfei- 
ture or  deduction  of  a  certain  amount  to  be  measured  by  the  amount 
of  usurious  interest  exacted,  some  courts  have  refused  to  give  it  any 
effect,  even  when  interposed  as  a  defense  to  an  action  upon  the  con- 
tract by  which  the  usurious  interest  was  reserved.*  Certainly  where 
a  contract  is  valid  in  its  inception,  forfeiture  incurred  in  one  juris- 
diction for  usurious  exactions  cannot  be  enforced  in  another.5 

60.  Contract  Executed  in  One  Jurisdiction  to  Be  Performed  in 
Another. — In  the  absence  of  circumstances  evidencing  a  contrary  in- 
tent, the  law  of  the  place  of  performance  governs  a  contract  made  in 
one  state  to  be  performed  in  another,6  but,  though  there  seems  to  be 
some  slight  dissent,7  the  almost  unanimous  decision  is  that  where  resi- 
dents of  different  jurisdictions  contract  for  the  loan  of  money,  if  the 
obligation  is  made  in  one  state,  but  is  to  be  performed  in  another,  the 
parties  are  at  liberty  to  regard  it  as  a  contract  of  either  state,  and  to 
stipulate  for  any  rate  of  interest  allowable  in  either,  provided  that  in 
so  doing  they  act  in  good  faith.8    As  a  result  of  thiS  rule  if  the  in- 

19.  Davis  v.  Garr,  6  N.  Y.  124,  55       Note :  62  L.R.A.  42. 

Am.  Dec.  387  and  note;  Clark  v.  Sea-  4.  Thornton  v.  Dean,  19  S.  C.  583, 

right,  135  Pa.  St.  173,  19  Atl.  941,  20  45  Am.   Rep.  796;   Suffolk  Bank  v. 

A.  S.  R.  868.  Kidder,  12  Vt  464,  36  Am.  Dec.  354. 

20.  Thomas    v.    Clarkson,    125    Ga.  Note:  62  L.R.A.  42. 

7*2,  54  S.  E.  77,  6  L-R.A.(N.S.)  658.  5.  Lindsay  v.  Hill,  66  Me.  212,  22 

1.  See  Building  and  Loan  Asso-  Am.  Rep.  564. 
ciations,  vol.  4,  p.  391  et  seq.  Note:  62  L.R.A.  43. 

2.  See  supra,  par.  45,  58.  6.  Morris  v.   Hockaday,  94  N.   C. 

3.  McAllister  v.  Smith,  17  111.  328,  286,  55  Am.  Rep.  607.  And  see  Con- 
65  Am.  Dec.  651;  Houghton  v.  Page,  2  flict  of  Laws,  vol.  5,  p.  936  et  seq, 
N.  H.  42,  9  Am.  Dec.  30;  Blaine  v.  7.  Note:  46  A.  S.  R.  202. 

Curtis,  59  Vt.  120,  7  Atl.  708,  59  Am.  8.  Miller  ▼.  Tiffany,  1  Wall.  298,  17 
Rep.  702.  U.  S.  (L.  ed.)  540;  Cromwell  v.  Sao 
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terest  allowed  by  the  place  of. performance  is  higher  than  that  per- 
mitted at  the  place  of  contract,  the  parties  may  stipulate  for  the  high- 
er interest  without  incurring  the  penalties  of  usury.9  A  corporation 
of  one  state  authorized  by  its  charter  to  lend  money  on  bond  and  mort- 
gage on  real  estate  within  the  United  States  is  not  restricted  to  the  rate 
of  interest  permitted  in  the  state  under  whose  laws  it  was  incorporated 
but  may  contract  for  such  rate  of  interest  as  is  lawful  in  the  state 
where  the  loan  is  made  and  where  the  property  mortgaged  is  situated, 
although  that  rate  is  greater  than  is  allowed  in  the  state,  of  its  resi- 
dence, and  although  its  charter  provides  that  it  shall  not  loan  at  a 
rate  of  interest  exceeding  the  legal  rate.10  The  converse  of  this  propo- 
sition is  also  well  settled.  If  the  rate  of  interest  be  higher  at  the  place 
of  contract  than  at  the  place  of  performance  the  parties  may  lawfully 
contract  in  that  case  also  for  the  higher  rate.11  When  a  contract  or 
note  is  made  in  one  state  to  be  performed  in  another,  and  in  express 
terms  provides  for  a  rate  of  interest  lawful  in  one  but  unlawful  in 
the  other,  the  parties  will  be  presumed  to  contract  with  reference  to 
the  laws  of  the  state  wherein  the  stipulated  rate  of  interest  is  lawful, 

County,  96  U.  S.  51,  24  U.  S.  (L.  ed.)  etc.,  Ass'n,  78  Miss.  955,  30  So.  51,  84 

681;  United  States  Sav.,  etc.,  Co.  v.  A.  S.  R.  657,  57  L.R.A.  800;  Roberts 

Beckley,  137  Ala.  119,  33  So.  934,  97  v.  McNeely,  52  N.  C.  506,  78  Am.  Dec. 

A.  S.  R.  19,  62  L.R.A.  33  and  note;  261;  Scott  v.  Perlee,  39  Ohio  St.  63, 

McAllister  v.  Smith,  17  111.  328,  65  Am.  48  Am.  Rep.  421 ;  Pacific  Bldg.  Co.  v. 

Dec.  651 ;  Coad  v.  Home  Cattle  Co.,  Hill,  40  Ore.  280,  67  Pac.  103,  91  A. 

32  Neb,  761,  49  N.  W.  757,  29  A.  S.  S.  R.  477,  56  L.R.A.  163;  Dugan  t. 

R.  465 ;  Brownell  v.  Freese,  35  N.  J.  Lewis,  79  Tex.  246,  14  S.  W.  1024,  23 

L.  285,  10  Am.  Rep.  239;  Kilgore  v.  A.  S.  R.  332  and  note,  12  L.R.A.  93; 

Dempsey,  25  Ohio  St.  413,  18  Am.  Kennedy  v.  Knight,  21  Wis.  340,  94 

Rep.  306;  Scott  v.  Perlee,  39  Ohio  St.  Am.  Dec.  543. 

63,  48   Am.  Rep.  421;   Thornton  v.       Notes:  46  A.  S.  R.  202;  8  Lit. A. 

Dean,  19  S.  C.  365,  45  Am.  Rep.  796;  170;  62  L.R.A.  55. 
Pollock  v.  Carolina  Interstate  Bldg.,       10.  United    States    Mortg.    Co.    v. 

etc.,  Ass'n,  51  S.  C.  420,  29  S.  E.  77,  Sperry,  138  U.  S.  313,  11  S.  Ct.  321, 

64  A.  S.  R.  683;  Dugan  v.  Lewis*  79  34  U.  S.  (L.  ed.)  969. 
Tex.  246,  14  S.  W.  1024*  23  A.  S.  R.       11.  Miller  v.  Tiffany,  1  Wall.  298, 

332,  12  L.R.A.  93.  17  U.  S.  (L.  ed.)  540;  De  Hass  v.  Di- 

Notes:  46  A.  S.  R.  201;  62  L.R.A.  bert,  70  Fed.  227,  28  U.  S.  App.  559, 17 

49-  C.  C.  A.  79,  30  L.R.A.  189 ;  American 

And  see  Conflict  or  Laws,  vol.  5,  rreehold  Land  Mortg.  Co.  v.  Sewell, 

p    978  et  seq.  92  Aia.  i63  9  So.  143, 13  L.R.A.  299; 

9    Andrews  v  Pond,  13  Pet   65,  10  ^  Robertson,  6  Paige   (N. 

U.  S.  (L.  ed.)  61;  Miller  v.  Tiffany,  1  v  v  *™   Q1   A       n-/i   JRAm  jr-Jl^}  „ 

Wall.    298,  17  U.   8/  (L.  ed.)    540;  *•>  627  31  Am  Dec  264    Ki gore  v. 

Junction  R.  Co.  v.  Ashland  Bank,  12  gWT.  *  0l»0  8tn 413'  « QAm" 
WalL  226,  20  U.  S.  (L.  ed.)  385;  «?•  306;  Thornton  v.  Dean,  19  S.  C. 
Hayes  v.  Southern  Home  Bldg.,  etc.,  £83,  45  Ajn.  Rep.  796 ;  . Dugan  ▼. 
As#n,  124  Ala.  663,  26  So.  52ff,  82  Lewis,  79  Tex.  246,  14  S.  W.  1024,  23 
A.  S.  R.  216;  Jones  v.  Tennessee  Bank,  A.  S.  R.  332,  12  L.R.A.  93. 
8  B.  Mon.  (Ky.)  122,  46  Am..  Dec.  Notes:  32  A.  S.  R.  296;  46  A.  S.  R. 
540;  Shannon  v.  Georgia  State  Bldg.,  202. 
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and  such  presumption  will  prevail  uiitil  overcome  by  proof  that  the 
stipulation  was  intended  as  a  means  to  defeat  the  law  against  usury, 
and  to  support  a  contract  otherwise  usurious.1* 

61.  Determination  of  Place  of  Contract  and  Place  of  Payment. — 
In  view  of  the  rule  heretofore  stated  that  the  parties  to  a  contract 
executed  in  one  jurisdiction  but  payable  in  another  may  contract 
with  reference  to  the  laws  of  either  jurisdiction,18  it  frequently  be- 
comes of  the  utmost  importance  to  determine  where  the  contract  may 
be  said  legally  to  have  been  made.  In  answering  this  question  it  is 
important,  where  an  obligation  is  executed  in  conformity  with  an 
agreement  previously  entered  into  but  in  another  jurisdiction,  not  to 
confound  the  execution  of  the  obligation  with  the  act  of  contracting. 
The  contract  is  actually  made  when  the  parties  arrive  at  an  agree- 
ment. The  contract  is  therefore  considered  made  in  the  jurisdiction 
wherein  the  agreement  was  reached,  though  that  be  different  from  the 
jurisdiction  of  the  execution  of  the  obligation.  If  the  interest  re- 
served is  not  there  usurious,  the  contract  is  unimpeachable  on  that 
score.14  Thus  when  an  agreement  to  give  and  accept  a  promissory 
note  is  made  in  the  state  where  the  payee  resides,  and  it  is  then  drawn 
up  pursuant  to  the  agreement  and  given  to  the  maker  for  execution, 
who  takes  it  to  his  home  in  another  state,  where  he  signs  it  and  pro- 
cures it  to  be  indorsed  and  transmitted  to  the  payee  at  the  tatter's 
place  of  residence,  it  must  be  deemed  a  contract  of  the  state  wherein 
the  latter  resides,  though  it  is  made  payable  in  the  state  of  the 
maker's  residence,  and  if  not  usurious  by  the  law  of  the  state  where 
the  payee  resides,  cannot  be  attacked  for  usury  in  the  state  in  which 
it  is  payable.16  A  like  rule  has  been  applied  though  the  note  in  suit 
was  made,  dated  and  payable  in  another  jurisdiction.16  And  where 
agreement  for  a  loan  of  money  is  made  in  one  state,  and  the  money 
there  advanced,  a  note  there  payable  given  as  security  pursuant  to  the 
terms  of  the  agreement,  though  made  in  another  state,  is  a  mere  inci- 
dent of  the  agreement,  and  is  governed  by  the  laws  of  the  state  of 
the  agreement;  and  therefore  it  may  be  void  by  reason  of  the  usury 
laws  of  that  state,  though  valid  according  to  the  laws  of  the  state 
wherein  it  was  formally  executed.17  When  it  is  a  question  as  to  what 
jurisdiction  is  the  place  of  execution  of  an  instrument,  the  plaee  of 
delivery  is  of  course  the  controlling  consideration.18    However,  if  the 

12.  Bigelow  v.  Burnham,  83  la.  120,  48  Am.'  Rep.  421. 

90  la.  300,  49  N.  W.  104,  57  N.  W.  Note:  62  L.R.A.  73. 

865,  32  A.  S.  R.  294,  48  A.  S.  R.  442;  15.  Staples  v.  Nott,  128  N.  Y.  403, 

Brownell  v.  Freese,  35  N.  J.  L.  285,  28  N.  E.  515,  26  A  S.  R.  480. 

10  Am.  Rep.  239;  Scott  v.  Perlee,  39  16.  Wayne  City  Sav.  Bank  v.  Low, 

Ohio  St.  63,  48  Am.  Rep.  421.  81  N.  Y.  566,  37  Am.  Rep.  533. 

Notes  t  8  L.R.A.  870;  62  L.R.A.  49.  17.  Sands  v.  Smith,  1  Neb.  108,  93 

13.  See  supra,  par.  60.  Am.  Dec.  331. 

14.  Scott  v.  Perlee,  39  Ohio  St.  63,  18.  McGarry  v.  Nicklin,  110  Ala. 
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parties  are  in  the  jurisdiction  wherein  delivery  is  made  temporarily, 
and  the  delivery  there  is  consequently  more  accidental  than  deliberate, 
the  intent  being  that  the  instrument  be  executed  in  the  jurisdiction  of 
the  obligor's  residence,  this  rule  does  not*  apply.10  The  fact  that  in. 
using  a  blank  form  a  note  is  on  its  face  dated  at  a  certain  place  and 
made  payable  there  does  not  prevent  it  from  being  considered  a  con- 
tract of  another  state  in  which  it  was  delivered  when  such  was  the  in- 
tention.10 When  a  note  purports  on  its  face  to  be  made  in  one  state, 
though  it  was  in  fact  made  and  delivered  in  another,  where  the  payee 
resided,  it  will  be  presumed  to  be  payable  in  the  state  where  it  pur- 
ports to  have  been  made,  and  if  valid  under  the  law  of  that  state  will 
not  be  deemed  to  be  void  because  it  provides  for  usurious  interest  un- 
der the  law  of  the  state  where  it  was  in  fact  made,  in  the  absence  of 
evidence  as  to  where  the  indebtedness  for  which  it  was  given  was  in- 
curred, or  where  the  consideration  was  delivered,  or  of  any  agreement 
as  to  the  place  of  payment1 

62.  Effect  of  Mortgage  Security. — The  rule  in  respect  to  usury  that 
the  validity  of  a  contract  is  determined  by  the  law  of  the  place  where 
the  contract  was  made  is  generally  regarded  as  unaffected  by  the 
fact  that,  as  security  for  the  performance  of  the  contract,  a  mortgage 
was  given  on  land  in  another  jurisdiction.  As  the  mortgage  is  but 
an  incident  of  the  agreement,  its  validity  is  ordinarily  governed  by 
the  same  usury  law  which  governs  the  validity  of  the  agreement.  A 
full  diseussion  of  this  question  both  in  the  case  of  contracts  between 
ordinary  persons  and  where  a  building  and  loan  association,  resident 
of  another  state,  is  party  to  the  contract,  is  found  elsewhere  in  this 
work.* 

63.  Negotiation  of  Instrument;  Prohibition  of  Plea  of  Usury  by 
Corporation. — A  contract  between  the  seller  and  purchaser  of  a  note 
is  governed  by  the  laws  of  the  state  where  its  sale  or  transfer  is  made, 
and  cannot  be  affected  by  the  laws  against  usury  in  the  state  where 
the  note  was  executed.*  On  the  other  hand  the  obligation  itself  is 
controlled,  as  to  the  defense  of  usury,  by  the  laws  of  the  state  where  it 
is  made,  dated,  and  payable,  and  not  by  the  laws  of  the  state  where  it 
is  negotiated.    Accordingly,  where  a  person  makes  a  note,  dated,  pay- 

559,  17  So.  726,  55  A.  S.  R.  40  and  20.  Johnson  City  First  Nat.  Bank  v. 
note ;  United  States  Sav.,  etc.,  Co.  v.  Mann,  94  Tenn.  17,  27  S.  W.  1015,  27 
Beekley,  137  Ala.  119,  33  So.  934,  97  L.R.A.  565. 

A.   S.  R.  19,  62  L.R.A.  33;  Hart  v.       1.  Bigelow  v.  Burnham,  83  la.  120, 
Wills,  52  la.  56,  2  N.  W.  619,  35  Am.  4ft  N.  W.  104,  32  A.  S.  R.  294. 
Rep.  255;  WatSon  t.  Lane,  52  N.  J.       2.  See  Building  and  Loan  Associa- 
L.  550,  20  AtL  894,  10  L.R.A.  784;  tions,  vol.  4,  p.  380  et  seq.;  Conflict 
Scott  v.  Perlee,  39  Ohio  St.  63,  48  of  Laws,  vol.  5,  p.  982  et  seq. 
Am.  Rep.  421.  3.  Glidden  v.  Chamberlin,  167  Mass. 

19.  Moiris  v.  Hockaday,  94  N.  C.  486,  46  N.  E.  103,  57  A.  S.  R.  479.      . 
286,  55  Am.  Rep.  607.  Note:  62  L.R.A.  59. 

Note:  62  L.RJL  45. 
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able  and  intended  to  be  discounted  in  the  state  of  his  residence,  and 
specifying  no  rate  of  interest,  and  the  note  is  first  negotiated  in  another 
state  at  a  rate  of  interest  lawful  there  but  unlawful  in  the  state 
wherein  the  note  was  dated  and  payable,  it  is  invalid  for  usury.4  The 
acceptor  of  a  bill  of  exchange  payable  in  one  state  cannot  avoid  lia- 
bility on  the  ground  that  the  bill  was' discounted  by  the  drawer  at  a 
rate  of  interest  usurious  by  the  law  of  that  state,  where  the  bill  was 
drawn  and  discounted  in  another  state,  by  the  law  of  which  the  dis- 
count was  not  usurious.5  But  according  to  some  authorities  where 
the  drawer  is  an  accommodation  party,  and  the  claim  of  usury  as  af- 
fecting his  liability  is  based  on  the  transaction  between  the  ^acceptor 
and  the  holder,  the  question  of  usury,  as  affecting  the  drawer's  lia- 
bility, is  to  be  determined  by  the  same  law  that  would  govern  if  the 
liability  of  the  acceptor  only  were  involved.  In  other  words,  the  in- 
quiry is  as  to  the  law  governing  the  acceptor's  contract,  and  not  as  to 
the  law  governing  the.  drawer's  contract  generally.6  It  has  been  held 
that  where  persons  residing  in  one  state  write  their  acceptance  upon 
a  draft,  and  send  it  to  another  to  have  it  negotiated  there,  it  is  for  the 
purposes  of  usury  a  contract  of  the  latter  jurisdiction,  although  made 
payable  in  the  former.7  In  some  jurisdictions,  statutes  have  been 
passed  which  provide  in  general  terms  that-  no  corporation  shall  inter- 
pose the  defense  of  usury.  Such  an  enactment  is  generally  regarded  8 
as  prescribing  a  remedial  rule,  and,  as  such,  applicable  to  all  actions 
brought  within  the  jurisdiction  in  which  the  statute  exists,  irrespective  N 
of  the  situs  of  the  contract  and  without  regard  to  the  question  whether 
the  corporation  is  a  domestic  or  foreign  one.9  According  to  this  view 
the  enactment  does  not  follow  a  domestic  corporation  into  another 
state  where  it  is  authorized  to  do  business,  so  as  to  prevent  it  from  tak- 
ing advantage  of  the  local  statute  against  usury  in  an  action  to  fore- 
close a  mortgage  executed  and  to  be  performed  in  that  state  and  se- 
cured upon  lands  there  situated.10  r  By  other  authorities,  however,  a 
statute  of  this  character  is  considered  as  laying  down  a  rule  of  sub- 
stantive law,  and,  as  such,  applicable  to  all  contracts  having  their 
situs  in  the  state  in  which  the-  statute  is  enacted,  irrespective  of  the 
jurisdiction  in  which  suit  is  brought  and  without  regard  to  the  ques- 

» 

4.  Jewell  v.  Wright,  30  N.  Y.«  259,  For  a  fall  discussion  of  the  proper 
86  Am.  Dec.  372  and  note;  Dickinson  law  applicable  to  bills  and  notes  see 
v.  Edwards,  77  N.  Y.  573,  33  Am.  Rep.  Bills  and  Notes,  vol.  3,  pp.  841,  842, 
671.  and  cross-references  there  found;  Cow- 

5.  Note:  62  L.R.A.  59.  flict  or  Laws,  vol  5,  p.  964  et  seq. 

6.  Brownell  v.  Freese,  35  N.  J.  L.  8.  Note:  14  Ann.  Cas.  115. 
285,  10  Am.  Rep.  239.  9.  Note:  62  L.R.A.  79. 

Note:  62  L.R.A.  59.  10.  Stack   v.   Detour  Lumber,   etc., 

7.  Tilden  v.  Blair,  21  Wall  241,  22  Co.,  151  Mich.  21,  114  N.  W.  876,  14 
U.  S.  (L.  ed.)  632.  ,        Ann.   Cas.   112  and  note,  16  L.R.A. 

Note:  8  L.R.A.  170.  (N.S.)    616  and   note. 
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tion  whether  the  corporation  is  a  foreign  or  domestic  one.11  Still 
another  view  of  such  an  enactment  is  that  it  imposes  a  restriction  or 
limitation  upon  the  powers  of  the  corporation,  and,  as  such,  is  appli- 
cable to  domestic  corporations  irrespective  of  the  situs  of  the  contract 
or  of  the  jurisdiction  in  which  the  suit  is  brought.11 

64.  Effect  of  Attempt  to  Disguise  Character  of  Transaction. — The 
rule  heretofore  stated  that  where  a  contract  between  citizens  of  differ- 
ent states  is  executed  in  one  jurisdiction  and  made  payable  in  another, 
the  parties  may  stipulate  for  the  highest  rate  allowed  in  either  juris- 
diction,1' is  of  course  subject  to  the  qualification  that  the  parties  act 
in  good  faith,  and  that  the  form  of  the  transaction  is  not  adopted  to 
disguise  its  real  character.14  Where  a  contract  for  a  loan  made  in 
one  state  but  payable  in  another  is  usurious  by  the  laws  of  both,  a 
trick  having  been  resorted  to  for  the  purpose  of  obtaining  usury  and 
the  contract  being  executed  with  a  view  to  the  laws  of  neither  state, 
then  the  fate  of  the  contract  must  be  decided  by  the  law  of  the  place 
where  executed  in  case  the  penalties  for  usury  differ  in  the  two  juris- 
dictions. A  contract  of  this  kind  cannot  stand  on  the  same  principles 
with  a  bona  fide  agreement  made  in  one  place  to  be  executed  in  an- 
other. '  In  such  cases,  the  legal  consequences  of  such  an  agreement 
must  be  decided  by  the  law  of  the  place  where  the  contract  was  made.15 

Y.  Rights  and  Remedies  of  Parties 

In  General 

65.  Basis  of  Relief;  Estoppel. — For  an  adequate  comprehension  of 
the  policy  pursued  by  courts  in  administering  relief  from  usurious 
contracts  it  must  be  remembered  that  statutes  prohibit  usury  in  order 
to  protect  needy  and  necessitous  persons  from  the  oppression  of  usu- 
rers who  are  eager  to  take  advantage  of  the  distresses  of  others,  and 

11.  Notes:  62  L.R.A.  79;  16  L.R.A.  Shannon  v.  Georgia  State  Bldg.,  etc., 
(N.S.)  616.  Ass'n,  78  Miss.  955,  30  So.  51,  84  A.  S. 

12.  Note:  16  L.R.A.(N.S.)  616.  R.  657,  57  L.R.A.  800;  Coad  v.  Home 

13.  See  supra,  par.  60.  Cattle  Co.,  32  Neb.  761,  49  N.  W.  757, 

14.  Miller  v.  Tiffany,  1  Wall.  298,  29  A.  S.  R.  465;  Thornton  v.  Dean,  19 
17  U.  S.  (L.  ed.)  540;  Junction  R.  Co.  S.  C.  583,  45  Am.  Rep.  796;  Dugan  v. 
v.  Ashland  Bank,  12  Wall.  226,  20  U.  Lewis,  79  Tex.  246,  14  S.  W.  1024,  23 
S    (L.  ed.)  385;  United  States  Sav.,  A.  S.  R.  332,  12  L.R.A.  93. 

etc.,  Co.,  v.  Becklev,  137  Ala.  119,  33  Notes:  46  A.  S.  R.  202;  8  L.R.A. 

So.  934,  97  A.  S.  R.  19,  62  L.R.A.  33  170. 

and  note;  Bigelow  v.  Burnham,  83  Ja.  And  see  Building  and  Loan  Asso- 

120,  49  N.  W.  104,  32  A.  S.  R.  294;  ciations,  vol.  4,  p.  391;  Conflict  of 

National    Mut.    Bldg.,    etc.,   Ass'n    v.  Laws,  vol.  5,  p.  978  et  seq. 

Burch,  124  Mich.  57,  82  N.  W.  837,  83  15.  Andrews  v.  Pond,  13  Pet.  65, 10 

A.    S.    R.    311;    American    Freehold  U.  S.  (L.  ed.)  61. 

Land,  etc.,  Co.  v.  Jefferson,  69  Miss.  Note:  62  L.R.A.  60. 

770,  12   So.  464,  30  A.   S.  R.  587; 
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who  violate  the  law  only  to  complete  their  ruin.  In  view  of  that  cir- 
cumstance the  maxim  of  potior  est  conditio  defendentis  is  rarely,  if 
ever,  applied.16  Furthermore,  the  settled  policy  of  the  courts  to  sup- 
press usury  wherever  found  and  in  whatever  guise  existent  requires 
a  relaxation  of  the  normally  rigid  rules  of  procedure.  To  do  other- 
wise would  in  many  cases  permit  unscrupulous  lenders  to  use  the  law 
as  an  agency  of  oppression.  From  these  considerations  it  follows  nat- 
urally that  usury  generally  is  as  much  a  matter  of  affirmative  relief 
as  it  is  a  ground  of  defense.17  It  seems  clear,  however,  that  a  borrower 
may  by  his  actions,  as  by  inducing  a  third  party  to  alter  his  position 
to  his  prejudice,  preclude  himself  from  setting  up  as  a  defense  to  a 
contract  the  usury  therein.19  And  it  has  been  held  that  representa- 
tions on  the  part  of  the  person  for  whose  benefit  accommodation  paper 
is  negotiated,  that  the  same  is  existing  paper,  will  estop  him  from 
pleading  usury  against  one  who  takes  the  paper  on  the'  faith  of  such 
representations.19  A  recognition  of  the  debt  as  valid  where  third  per- 
sons are  not  led  thereby  to  alter  their  status  is  not,  however,  a  suffi- 
cient basis  on  which  to  predicate  an  estoppel.  So  the  forfeiture  by  a 
national  bank,  declared  by  the  national  banking  act,  of  the  entire 
interest  on  a  note,  bill,  or  evidence  of  debt,  for  taking  or  reserving  a 
greater  rate  of  interest  than  is  allowed,  is  not  waived  or  avoided  by 
giving  a  separate  note  for  the  interest,  or  by  giving  a  renewal  note  in 
which  is  included  the  usurious  interest90  And  notwithstanding  a 
debtor  may  have  in  his  deed  of  assignment  directed  the  payment  of 
a  usurious  debt,  he  may  himself  bring  an  action  to  cancel  and  set 
it  aside  on  the  ground  of  usury.1  Where  the  title  to  the  property  re- 
vests in  the  mortgagor,  the  fact  that  he  sold  it  and  that  his  deed  of 
conveyance  contained  an  assumption  of  the  mortgage  on  the  part  of 
a  vendee  thereof  will  not  prevent  him  from  raising  the  question  of 
usury.8  It  has  been  held  that  the  fact  that  three  persons  jointly  pur- 
chased a  piece  of  land,  and  joined  in  a  note  and  mortgage  for  a  por- 
tion of  the  purchase  money,  will  not  bar  one  of  the  three,  who  has 
since  purchased  the  interests  of  the  others  in  the  premises  subject  to  this 
incumbrance,  from  setting  up  usury  as  a  defense,  for  the  reason  that 

16.  Scott  v.  Lloyd,  9  Pet.  418,  9  U.       Note :  55  Am.  Dec.  399. 

S.  (L.  ed.)  178;  Wheat  on  v.  Hibbard,  And  see  infra,  par.  66  et  seq. 

20  Johns.  (N.  Y.)  290,  11  Am.  Dec.  18.  Burnhisel  v.  Firman,  22  WalL 

284;  MaeRackan  v.  Columbus  Bank,  170,  22  U.  S.  (L.  ed.)  766. 

164  N.  C.  24,  80  S.  E.  184,  Ann.  Cas.  Notes:  22  Am.  Rep.  292;  50  L.R.A 

1915D    105,   49   L.R.A.(N.S.)    1043;  (NS.)  1031. 

McArthur  v.  Schenck,  31  Wis.  673,  11  19.  Note:  43  L.R.A. (N.S.)  225. 

Am.  Rep.  643.  20.  Brown  v.  Marion  Nat.  Bank,  169 

Notes:   28  Am.  Rep.  492;  L.R.A.  U.  S.  416,  18  S.  Ct.  390,  42  U.  S.  (L. 

1918B  588.  ed.)  801. 

17,  Vandergrif  v.  Swinney,  158  Mo.  1.  Note :  41  L.R.A.  713. 

527,  59  S.  W.  71,  81  A.  S.  R.  325.  2.  Note:  8  L.R.A.(N.S.)  817. 
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such  owner  is  liable  oil  the  usurious  note  for  the  full  amount.*  There 
is,  however,  authority  to  the  effect  that  where  one  partner  assumed  and 
agreed  to  pay  the  usurious  debt  of  the  partnership,  he  thereby  pre- 
cluded himself  from  raising  the  question  of  usury  except  as  to  his  in- 
dividual portion  of  the  debt.4  The  question  as  to  whether  the  bor- 
rower may  be  estopped  to  plead  usury  by  reason  of  his  relation  to  the 
lender  has  already  been  discussed  elsewhere  in  this  article.* 

66,  Jurisdiction  of  Equity. — A  court  of  equity  has  jurisdiction  to 
grant  relief  against  a  usurious  contract  only  where  there  are  circum- 
stances connected  with  the  transaction,  aside  from  the  mere  usurious 
agreement,  which  call  for  the  interposition  of  the  court,  on  account 
of  the  inadequacy  of  the  powers  of  a  court  of  law  to  grant  full  and 
complete  relief.  A  court  of  equity  has,  however,  jurisdiction  to  grant 
a  borrower  relief  against  a  usurious  contract  when  he  has  no  adequate 
remedy  at  law,  or  where  there  are  other  circumstances  requiring  the 
intervention  of  equity.6  Thus,  equity  may  aid  a  person  to  recover 
back  usurious  interest  once  paid.7  So  in  some  jurisdictions  a  borrow- 
er may  maintain  a  bill  in  equity  to  compel  the  lender  to  discover  on 
oath  the  amount  really  lent  and  the.  interest  actually  charged,  in  order 
that  the  contract  may  be  purged  if  found  usurious.  Where  the  law 
does  not  permit  the  defense  of  usury  to  be  set  up  against  an  innocent 
purchaser  of  negotiable  paper  before  maturity,  the  maker  of  usurious 
promissory  notes  may  enjoin  their  transfer  to  such  a  purchaser.8  One 
who  executes  a  deed  of  trust  to  secure  a  usurious  debt  may,  after  con- 
veying the  land  to  a  third  person  with  a  covenant  of  general  warranty, 
maintain  a  bill  to  purge  the  debt  of  its  usury  and  enjoin  a  sale  of  the 
property  under  the  deed  of  trust.9  The  assignee  of  securities  pledged 
as  collateral  to  secure  a  usurious  loan  evidenced  by  a  promissory  note, 
or  the  maker  of  the  note,  may  maintain  a  suit  in  equity  to  cancel  the 
note  and  compel  the  delivery  of  the  securities  to  him  upon  payment 
of  the  amount  equitably  due,  as  he  has  no  adequate  remedy  at  law. 
Furthermore,  a  court  of  equity  has  jurisdiction  to  enjoin  the  fore- 
closure of  a  mortgage  or  deed  of  trust  executed  to  secure  a  usurious 
loan.  And  where  the  contract  is  void,  the  security  may  even  be 
canceled.10 

3.  People's  Bank  v.  Jackson,  43  S.   note. 

C.  86,  20  S.  E.  786,  40  A.  S.  R.  823,  Note:  55  Am.  Dec.  399. 

27  L.RA.  669.  7.  Vandergrif  v.  Swinney,  158  Mo. 

Notes:  8  L.R.A.(N.S.)  817;  2  Ann.  527,  59  S.  W.  71,  81  A.  S.  R.  325. 

Cas.  46.  Note:  55  Am.  Dec.  399. 

4.  Note:  8  LJLA.(N.S.)  817.  8.  Note:  2  Ann.  Cas.  913. 

5.  See  supra,  par.  10.  9.  Rorer  ▼.  Holston  Nat  Bldg.,  etc., 

6.  Rorer  v.  Holston  Nat.  Bldg.,  etc.,  Ass'n,  55  W.  Va.  255,  46  S.  E.  1018, 
Ass'n,  55  W.  Va.  255,  46  S.  E.  1018,  104  A.  S.  R.  993,  2  Ann.  Cas.  910. 
104  A.  S.  R.  993.  2  Ann,  Cas.  910  and  10.  Note:  2  Ann.  Cas.  913. 
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who  violate  the  law  only  to  complete  their  ruin.  In  view  of  that  cir- 
cumstance the  maxim  of  potior  est  conditio  defendentis  is  rarely,  if 
ever,  applied.16  Furthermore,  the  settled  policy  of  the  courts  to  sup- 
press usury  wherever  found  and  in  whatever  guise  existent  requires 
a  relaxation  of  the  normally  rigid  rules  of  procedure.  To  do  other- 
wise would  in  many  cases  permit  unscrupulous  lenders  to  use  the  law 
as  an  agency  of  oppression.  From  these  considerations  it  follows  nat- 
urally that  usury  generally  is  as  much  a  matter  of  affirmative  relief 
as  it  is  a  ground  of  defense.17  It  seems  clear,  however,  that  a  borrower 
may  by  his  actions,  as  by  inducing  a  third  party  to  alter  his  position 
to  his  prejudice,  preclude  himself  from  setting  up  as  a  defense  to  a 
contract  the  usury  therein.19  And  it  has  been  held  that  representa- 
tions on  the  part  of  the  person  for  whose  benefit  accommodation  paper 
is  negotiated,  that  the  same  is  existing  paper,  will  estop  him  from 
pleading  usury  against  one  who  takes  the  paper  on  the'  faith  of  such 
representations.19  A  recognition  of  the  debt  as  valid  where  third  per- 
sons are  not  led  thereby  to  alter  their  status  is  not,  however,  a  suffi- 
cient basis  on  which  to  predicate  an  estoppel  So  the  forfeiture  by  a 
national  bank,  declared  by  the  national  banking  act,  of  the  entire 
interest  on  a  note,  bill,  or  evidence  of  debt,  for  taking  or  reserving  a 
greater  rate  of  interest  than  is  allowed,  is  not  waived  or  avoided  by 
giving  a  separate  note  for  the  interest,  or  by  giving  a  renewal  note  in 
which  is  included  the  usurious  interest90  And  notwithstanding  a 
debtor  may  have  in  his  deed  of  assignment  directed  the  payment  of 
a  usurious  debt,  he  may  himself  bring  an  action  to  cancel  and  set 
it  aside  on  the  ground  of  usury.1  Where  the  title  to  the  property  re- 
vests in  the  mortgagor,  the  fact  that  he  sold  it  and  that  his  deed  of 
conveyance  contained  an  assumption  of  the  mortgage  on  the  part  of 
a  vendee  thereof  will  not  prevent  him  from  raising  the  question  of 
usury.9  It  has  been  held  that  the  fact  that  three  persons  jointly  pur- 
chased a  piece  of  land,  and  joined  in  a  note  and  mortgage  for  a  por- 
tion of  the  purchase  money,  will  not  bar  one  of  the  three,  who  has 
since  purchased  the  interests  of  the  others  in  the  premises  subject  to  this 
incumbrance,  from  setting  up  usury  as  a  defense,  for  the  reason  that 

16.  Scott  v.  Lloyd,  9  Pet.  418,  9  U.       Note:  55  Am.  Dec.  399. 

S.  (L.  ed.)  178;  Wheat  on  v.  Hibbard,  And  see  infra,  par.  66  et  seq. 

20  Johns.  (N.  Y.)  290,  U  Am.  Dec.  18.  Burnhisel  v.  Firman,  22  WalL 

284;  MacRackan  v.  Columbus  Bank,  170,  22  U.  S.  (L.  ed.)  766. 

164  N.  C.  24,  80  S.  E.  184,  Ann.  Cas.  Notes:  22  Am.  Rep.  292;  50  L.R.A. 

1915D    105,   49   L.R.A(N.S.)    1043;  (N.S.)  1031. 

McArthur  v.  Schenck,  31  Wis.  673,  11  19.  Note:  43  L.R.A.(N.S.)  225. 

Am.  Rep.  643.  20.  Brown  v.  Marion  Nat.  Bank,  169 

Notes:   28  Am.  Rep.  492;   L.R.A.  U.  S.  416,  18  S.  Ct.  390,  42  U.  S.  (L. 

1918B  588.  ed.)  801. 

17.  Vandergrif  v.  Swinney,  158  Mo.  1.  Note :  41  L.R. A.  713. 

527,  59  S.  W.  71,  81  A  S.  R.  325.  2.  Note:  8  L.R.A.(N.S.)  817. 
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such  owner  is  liable  oii  the  uaurious  note  for  the  full  amount.*  There 
is,  however,  authority  to  the  effect  that  where  one  partner  assumed  and 
agreed  to  pay  the  usurious  debt  of  the  partnership,  he  thereby  pre- 
cluded himself  from  raising  the  question  of  usury  except  as  to  his  in- 
dividual portion  of  the  debt.4  The  question  as  to  whether  the  bor- 
rower may  be  estopped  to  plead  usury  by  reason  of  his  relation  to  the 
lender  has  already  been  discussed  elsewhere  in  this  article.* 

66.  Jurisdiction  of  Equity. — A  court  of  equity  has  jurisdiction  to 
grant  relief  against  a  usurious  contract  only  where  there  are  circum- 
stances connected  with  the  transaction,  aside  from  the  mere  usurious 
agreement,  which  call  for  the  interposition  of  the  court,  on  account 
of  the  inadequacy  of  the  powera  of  a  court  of  law  to  grant  full  and 
complete  relief.    A  court  of  equity  has,  however,  jurisdiction  to  grant 
a  borrower  relief  against  a  usurious  contract  when  he  has  no  adequate 
remedy  at  law,  or  where  there  are  other  circumstances  requiring  the 
intervention  of  equity.6    Thus,  equity  may  aid  a  person  to  recover 
back  usurious  interest  once  paid.7    So  in  some  jurisdictions  a  borrow- 
er may  maintain  a  bill  in  equity  to  compel  the  lender  to  discover  on 
oath  the  amount  really  lent  and  the.  interest  actually  charged,  in  order 
that  the  contract  may  be  purged  if  found  usurious.    Where  the  law 
does  not  permit  the  defense  of  usury  to  be  set  up  against  an  innocent 
purchaser  of  negotiable  paper  before  maturity,  the  maker  of  usurious 
promissory  notes  may  enjoin  their  transfer  to  such  a  purchaser.8  One 
who  executes  a  deed  of  trust  to  secure  a  usurious  debt  may,  after  con- 
veying the  land  to  a  third  person  with  a  covenant  of  general  warranty, 
maintain  a  bill  to  purge  the  debt  of  its  usury  and  enjoin  a  sale  of  the 
property  under  the  deed  of  trust.9    The  assignee  of  securities  pledged 
as  collateral  to  secure  a  usurious  loan  evidenced  by  a  promissory  note, 
or  the  maker  of  the  note,  may  maintain  a  suit  in  equity  to  cancel  the 
note  and  compel  the  delivery  of  the  securities  to  him  upon  payment 
of  the  amount  equitably  due,  as  he  has  no  adequate  remedy  at  law. 
Furthermore,  a  court  of  equity  has  jurisdiction  to  enjoin  the  fore- 
closure of  a  mortgage  or  deed  of  trust  executed  to  secure  a  usurious 
loan.     And  where  the  contract  is  void,  the  security  may  even  be 
canceled.10 

3.  People's  Bank  v.  Jackson,  43  S.  note. 

C.  86,  20  S.  E.  786,  40  A.  S.  R.  823,  Note :  55  Am.  Dec.  399. 

27  L.R.A.  569.  7.  Vandergrif  v.  Swinney,  158  Mo. 

Notes:  8  L.R.A.(N.S.)  817;  2  Ann,  527,  59  S.  W.  71,  81  A.  S.  R.  325. 

Caa   46.  Note:  55  Am.  Dec.  399. 

4."  Note:  8  L.R.A.(N.S.)  817.  8.  Note:  2  Ann.  Cas.  913. 

5    See  supra,  par.  10.  9.  Rorer  ▼.  Holston  Nat  Bldg.,  etc., 

6."  Rorer  v.  Holston  Nat.  Bldg.,  etc.,  Ass'n,  55  W.  Va.  255,  46  S.  E.  1018, 

Ass'n,  55  W.  Va.  255,  46  S.  E.  1018,  104  A.  S.  R.  993,  2  Ann.  Cas.  910. 

104  A.  S.  R.  993.  2  Ana.  Cas.  910  and  10.  Note:  2  Ann.  Cas.  913. 
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67.  Terms  of  Relief. — It  is  well  settled,  in  the  absence  of  statutes  to 
the  contrary,  that  one  seeking  relief  in  a  court  of  equity  from  a  usu- 
rious contract  must,  as  a  condition  of  relief,  do  everything  that  equity 
requires,11  and  if  a  borrower  goes  into  a  court  of  equity,  in  respect  to 
a  security  given  in  connection  with  usurious  contracts,  or  to  avoid 
extortion  or  oppression,  the  court  will  compel  him  to  pay  principal 
and  legal  interest  if  the  contract  is  executory,  because  there  is  moral 
obligation  resting  on  him  to  do  so,  and  it  is  equitable  that  he  should 
be  compelled  to  do  it.  The  rule  of  course  rests  on  the  equitable  maxim 
that  "he  who  seeks  equity  must  do  equity."  12  Though  in  some  juris- 
dictions statutes  have  been  enacted  necessitating  the  application  of  a 
different  doctrine,1'  it  is  generally  held  that  the  existence  of  a  statute 
forfeiting  the  entire  interest  on- all  usurious  contracts  or  giving  to  the 
person  who  pays  usurious  interest  the  right  to  recover  back  a  multiple 
of  the  amount  of  the  interest  paid  rendering  the  contract  void,  or 
imposing  similar  penalties,  does  not  militate  against  the  general  rule.14 
Furthermore,  it  has  been  decided  that  the  rule  is  not"  abrogated  by  a 
statute  providing  that  usurious  contracts  "cannot  be  enforced  either 
at  law  or  in  equity,  except  as  to  the  principal,"  though  the  words 
"either  at  law  or  in  equity"  were  not  found  in  the  prior  statutes; 
since  the  requirement  that  legal  interest  be  paid  as  a  condition  of 
cancellation  is  not  an  enforcement  of  the  contract  within  the  mean- 
ing of  the  statute.15  A  party  seeking  equitable  relief  from  a  usurious 
contract  will  not  be  entitled  to  an  injunction  against  proceedings  at 
law,  or  to  an  answer,  until  he  pays  or  tenders  the  amount  actually 
borrowed,  although  an  injunction  already  granted  will  not  be  dis- 

11.  Ferguson  v.  Soden,  111  Mo.  208,  note;  Fanning  v.  Dunham,  5  Johns.  Ch. 
19  S.  W.  727,  33  A.  S.  R.  512;  Whea-  (N.  Y.)  122,  9  Am.  Dec.  283;  Owena 
ton  v.  Hibbard,  20  Johns.  (N.  T.)  290,  v.  Wright,  161  N.  C.  127,  76  S.  E.  735, 
11  Am.  Dec.  284.  Ann.  Cas.  1914D  1021  and  note. 

12.  Brown  v.  Swann,  10  Pet.  497,  9  Notes:  55  Am.  Dec.  400;  28  Am. 
U.  S.  (L.  ed.)  508;  Stanley  v.  Gadsby,   Rep.  492;  9  L.R.A.  292. 

10  Pet.  521,  9  U.  S.   (L.  ed.)    518;  13.  Missouri,     etc.,  Trust     Co.     v. 

Tiffany   v.   Boatman's   Sav.  Inst.,   18  Krumseig,  172  U.  S.  351, 19  S.  Ct.  179, 

Wall.  375,  21  U.  S.  (L.  ed.)  868;  Hub-  43  U.  S.  (L.  ed.)  474;  Greer  v.  Hale, 

bard  v.  Tod,  171  U.  S.  474,  19  S.  Ct.  95  Va.  533,  28  S.  E.  873,  64  A.  S.  R. 

14,  43  U.   S.    (L.  ed.)    246;   Holden  814#                                    ' 

Land,  etc.,  Co.  v.  Interstate  Trading  14   Holden  Land,  etc   Co.  v.  Inter- 

^°",o2^?tD'jS;  53io34AS'  (?t'  66^  58  state*  Trading  Co.,  233  U.  S.  536,  34  S. 

hJVVtr*  ]°8  A  WT°  iTWqs  Ct-  661>  58  U.  S.  (L.  ed.)  1083;  Welch 
hold  Land  Mortg.   Co.  v.   Sewell,  92        Wo^^^k    «n  p«.«    iio    v*  a~ 

Ala.  163,  9  So.  143,  13  L.R.A.  299;  ^J^^M °v C^L  "J™  *£ 

Woodruff  v.  Scruggs,  27  Ark.  26,  11  j^  ^  ^  Scott,  10  < Ga  389 

Am.  Rep.  777;  Kilbourn  v.  Bradley,  3  «  ^n  Dec.  395 ;  Owens  v  Wnght,  161 

Day    (Conn.)   356,  3  Am.  Dec.  273;  *>•  £•  127,  76  S.  E.  735,  Ann.  Cm. 

Grinder  v.  Nelson,  9  Gill  (Md.)  299,  M}«D  1021  and  note. 
52  Am.  Dec.  694;  American  Freehold       15.  Lindsay  v.  United  States  Sav., 

Land,  etc.,  Co.  v.  Jefferson,  69  Miss,  etc.,  Co.,  127  Ala.  366,  28  So.  717,  51 

770,  12  So.  464,  30  A.  S.  R.  587  and  L.R.A.  393. 
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solved,  in  such  a  case,  if  an  answer  is  put  in  without  objection,  if  usury- 
appears,  and  the  complainant  is  still  willing  to  pay  what  is  really 
due.16  When  the  borrower  stands  before  the  court  in  the  attitude  of 
a  defendant,  he  is  i*6t  subject  to  the  same  rule. which  is  applied  to  him 
when  he  holds  the  relation  of  plaintiff,  because  in  this  predicament 
of  the  case  the  courts  have  no  authority  to  force  upon  him  the  per- 
formance of  this  moral  obligation,  consistent  with  the  powers,  reme- 
dies, and  rules  of  pleading,  by  which  they  are  governed  in  the  admin- 
istration of  the  law.17 

68.  Prohibition  of  Plea  of  Usury  by  Corporation. — It  has  been  said 
that  a  statute  prohibiting  a  corporation  from  pleading  usury  as  a 
defense  operates  pro  tan  to  as  a  repeal  of  the  statutes  prohibiting  usury. 
"But  the  accuracy  of  this  statement  seems  to  be  doubtful.  However, 
the  effect  of  such  an  act  is  not  limited  to  the  case  of  a  corporation  made 
a  party  defendant  to  an  action  and  setting  up  usury  as  a  defense  there- 
to. The  courts  have  interpreted  the  word  "defense"  to  mean  any  posi- 
tion or  attitude  in  an  action  in  which  a  corporation-  seeks  to  avoid  its 

•own  contract  by  showing  that  it  is  usurious.  This  interpretation  was 
adopted  because  the  contrary  construction  would  have  defeated  all 
the  beneficent  purposes  of  the  statute.  Hence  the  statute  precludes 
the  avoidance  of  a  contract  of  a  corporation  on  the  ground  of  usury, 
whether  technically  by  defense  or  by  affirmative  action.18  But  it  has 
been  held  that  such  an  enactment  does  not  prevent  a  corporation  from 
insisting  that  only  legal  interest  is  due.19  Where  a  corporation  has 
succeeded  rightfully  to  a  cause  of  action,  which  in  the  hands  of  its 
assignor  was  usurious,  the  statute,  according  to  the  interpretation 
of  some  courts,  does  not  forbid  an  assertion  of  the  usury.  Other  courts, 
however,  take  the  view  that  the  statute  applies  although  the  corpora- 
tion was  not  a  borrower  or  in  any  respect  a  party  to  the  usurious  trans- 
action. The  receiver  of  a  corporation,  it  has  been  held,  is  precluded 
by  the  statute,  and  the  statute  has  been  construed  t©  include  collateral 
contracts  of  individuals  as  sureties,  guarantors,  or  indorsers  for  a  cor- 
poration.   A  like  rule  has  been  applied  to  creditors  of  a  corporation.20 

69.  Relief  to  Lender. — The  contracting  for  usury  is  not  an  offense 
mala  in  se.  Relief  is  not  necessarily  denied  tlie  lender  in  the  absence 
of  statutes  absolutely  avoiding  the  agreement.  So,  under  a  usury  law 
which  does  not  avoid  the  contract,  but  only  forbids  the  taking  of  a 
greater  interest  than  a  certain  per  centum,  a  court  will  not  refuse  its 
aid  to  recover  the  principal.1    Certainly  when  one  having  attempted 

16.  Morgan     v.     Schermerhorn,     1   L.R.A.1917E  1110. 

Paige  (N.  Y.)  544,  19  Am.  Dec.  449.  20.  Note:  14  Ann.  Cas.  116. 

17.  Grinder  v.  Nelson,  9  Gill.  (Md.)  1.  DeWolf  v.  Johnson,  10  Wheat. 
299.  52  Am.  Dec.  694.   -  367,  6  U.  S.  (L.  ed.)  343;  Herring  v. 

18.  Note:  14  Ann.  Cas.  115.  Woodhull,  29  111.  92,  81  Am.  Dec.  296; 

19.  Dorothy  v.  .Commonwealth  Com-  Philadelphia,  etc.,  R.  Co.  v.  Lewis,  33 
mercial  Co.,  278  111.  629, 116  N.  E.  143,  Pa.  St.  33,  75  Am.  Dec.  574. 
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to  effect  a  usurious  agreement  repents  of  the  wrong  that  he  has  done 
against  the  law  and  purges  his  debt  of  usury,  and  seeks  to  collect  only 
that  to  which  he  is  in  good  conscience  entitled,  there  is  no  principle 
of  law  or  equity  which  would  close  the  doors  of  the  courts  against  him 
and  refuse  to  accord  to  him  the  rights  which  any  honest  creditor  is 
entitled  to  receive  either  at  law  or  in  equity.  Any  other  rule  than 
this  wotald  have  the  effect  of  causing  the  creditor  to  forfeit  his  entire 
debt,  although  that  penalty  is  not  imposed  by  statute.1  Accordingly, 
the  fact  that  one  who  has  loaned  money  to  discharge  a  prior  incum- 
brance has  charged  usury  will  not  deprive  him  of  the  right  to  be 
subrogated  to  the  rights  of  the  prior  incumbrancer,  if  he  had  an  agree- 
ment to  that  effect,  and  is  not  seeking  to  collect  more  than  the  prin- 
cipal and  legal  interest  of  his  debt.'  But  a  different  view  is  taken 
where  the  contract  is  made  absolutely  void  by  the  exaction  of  usury, 
for  there  is  no  basis  for  the  application  of  the  equitable  doctrine  of 
subrogation,  where  the  claim  grows  out  of  an  agreement  which  is  void 
by  reason  of  usury.  Where,  therefore,  the  owner  of  land,  to  secure 
a  valid  loan,  conveys  it  to  another  by  a  deed  absolute  in  form,  and 
subsequently,  in  order  to  pay  off  this  loan,  borrows  money  from  a 
third  person  at  a  usurious  rate  of  interest,  and  procures  the  former 
grantee  to  convey  it  to  such  third  person  by  an  absolute  deed,  such 
conveyance  is  void,  and  the  latter  grantee  will  not  be  subrogated  to 
the  rights  of  the  former,4  And  a  surety  on  a  usurious  note,  who  vol- 
untarily pays  it,  knowing  its  character,  without  request  from  his  prin- 
cipal, is  not  entitled  to  relief  under  a  mortgage  given  to  secure  him 
against  liability  as  such  surety.5  A  lender  will  not  be  allowed  to  plead 
that  a  bond  and  mortgage,  pleaded  in  the  answer  as  accepted  by  him 
in  satisfaction  of  the  cause  of  action  sued  on,  were  usurious.6 

Pleading  and  Proof 

70.  Pleading. — It  is  the  general  rule  that  usury,  as  a  defense,  must 
be  specially  pleaded  or  set  up  in  the  answer,  to  entitle  it  to  considera- 
tion,7 and  the  defense  of  usury  not  having  been  set  up,  a  court  cannot 
declare  a  contract  made  in  another  state  usurious,  even  though  upon 

2.  Wilkins  v.  Gibson,  113  Ga.  31,  548,  22  U.S.  (L.  ed.)  196 ;  Mcintosh  v. 
38  S.  E.  374,  84  A.  S.  R.  204.  Thomasville  Real  Estate,  etc.,  Co.,  138 

3.  Wilkins  v.  Gibson,  113  Ga.  31,  38  Ga.  128,  74  S.  E.  1088,  Ann.  Cas. 
S.  E.  374,  84  A.  S.  R.  204;  Patterson  1914C  1302;  Chambers  v.  Chalmers,  4 
v.  Birdsall,  64  N.  Y.  294,  21  Am.  Rep.  Gill.  &  J.  (Md.)  420,  23  Am.  Dec.  572; 
609.  International  Bank  v.  Mullen,  30  Okla. 

4.  Trible  v.  Nichols,  53  Ark.  271, 13  547,  120  Pac.  257,  Ann.  Cas.  1913C 
S.  W.  796,  22  A.  S.  R.  190.  180 ;  Farmers'  Nat  Bank  v.  McCoy,  42 

5.  Roe  v.  Kiser,  62  Ark.  92,  34  S.  Okla.  420,  141  Pac.  791,  Ann.  Cas. 
W.  534,  54  A.  S.  R.  288.  1916D  1243. 

6.  Note:  2  Am.  Rep.  292.  Notes;  5  L.R.A.  405;  10  L.R.A.  459. 

7.  Confederate  Note  Case,  19  Wall 
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its  face  it  bears  interest  at  a  higher  rate  than  allowed  by  the  law  of 
such  state,8  The  terms  of  the  usurious  contract  and  the  quantum  of 
the  usurious  interest  or  premium  must  be  specified  and  distinctly  and 
correctly  set  out.f  The  defense  of  uaury  in  a  mortgage  is  not  suffi- 
ciently averred  where  the  answer  alleges  that  it  was  given  pursuant 
to  a  divisible  contract  charged  to  be  usurious  in  some  of  its  stipula- 
tions, but  denies  the  mortgage  debt,  and  puts  the  defense  against  the 
mortgage  distinctly  on  the  ground  of  fraud  in  obtaining  it"  A  cor- 
rupt  agreement  to  take  usury,  being  an  essential  element  of  usury, 
must  be  alleged,  otherwise  the  plea  is  fatally  defective.11  However, 
if  the  presence  of  usury  utterly  vitiates  a  contract,  it  has  been  held  that 
evidence  thereof  is  clearly  admissible  under  the  plea  of  non  assumpsit, 
because  the  effect  of  such  evidence  is  to  prove  that  the  promise  was 
not  obligatory,  but  void  ab  initio.12  It  has  been  held  that  usury  may 
be  interposed  as  a  general  defense  in  an  action  brought  to  foreclose  a 
mortgage,18  and  whatever  the  rule  between  the  parties  to  a  usurious 
contract,  under  the  general  issue  of  nul  disseisin,  a  subsequent  pur- 
chaser may  give  evidence  of  usury  to  avoid  a  prior  conveyance  from 
his  grantor.14  Furthermore,  it  has  been  suggested  that  where  a  case 
stated  in  a  bill  is  clearly  usurious,  and  such  as  no  inference  or  intend- 
ment can  help,  it  may  fall  within  the  general  rule  authorizing  the 
objection  to  be  taken  at  the  hearing,  though  not  relied  on  in  the  an- 
swer.1* Where  usury  is  not  set  up,  and  no  objection  was  taken  to  the 
ruling  of  the  court  below  allowing  interest,  it  must  be  presumed  that 
the  court  decided  correctly.16  An  agreement  to  withdraw  the  plea  of 
usury  is  against  public  policy  and  cannot  be  enforced ;  but  where  a 
defendant,  having  once  pleaded  usury,  withdraws  the  plea  in  con- 
sideration that  the  plaintiff  will  consent  to  a  continuance,  he  ought 
not  afterward  to  be  allowed  to  amend  by  filing  the  same  plea  again.17 
When  the  action  is  for  the  recovery  of  a  statutory  penalty,  all  ele- 
ments of  the  offense,  including  intent,  must  be  pleaded.  Thus,  a  peti- 
tion or  complaint  in  an  action  to  recover  a  penalty  from  a  national 
bank  for  taking  usurious  interest  should  allege  that  the  taking  was 
knowingly  done.    And  the  court  has  no  right  to  waive  the  making  of 

8.  Note:  12  A.  S.  R.  281.  C.)  54,  5  Am.  Dec.. 538. 

9.  Mill  Creek  First  Nat.  Bank  v.       13.  Notes:  10  L.R.A.  459;  20  Ann. 
Ellis,  27  Okla.  699, 114  Pac.  620,  Ann.   Cas.  301. 

Cas.  1912C  687  and  note;  Farmers'  14.  Hills  v.  Eliot,  12  Mass.  26,  7 

Nat.  Bank  v.  McCoy,  40  Okla.  402, 141  Am.  Dec.  26. 

Pac.  791,  Ann.  Cas.  1916D  1243.  15.  Chambers  v.  Chalmers,  4  Gill  & 

Note:  5  L.R.A.  465.  J.  (Md.)  420,  23  Am.  Dec.  572. 

10.  Chambers  v.  Chalmers,  4  Gill  ft  16.  Newell  v.  Nixon,  4  Wall.  572, 
J.   (Md.)  420,  23  Am.  Dec.  572.  18  U.  S.  (L.  ed.)  305. 

11.  McFarland   v.    State    Bank,   4  17.  Clark  v.  Spencer.  14  Kan.  398, 
Ark.  44,  37  Am.  Dec.  761.  19  Am.  Rep.  96. 

12.  Solomons  v.  Jones,  3  Brev.  (S. 
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that  allegation.18  It  has,  however,  been  held  that  in  an  action  against 
a  national  bank  to  recover  twice  the  amount  of  usurious  interest  paid, 
it  is  not  necessary  for  the  petition  to  state  under  what  statute  the  pen- 
alty has  been  incurred  and  the  right  of  action  therefor  accrued  where 
there  is  no  right  of  recovery  at  all  except  linger  the  national  banking 
act.  Nor  is  it  necessary  to  allege  in  the  complaint  that  there  are  no 
state  banks  of  issue  in  the  state  which,  by  law,  are  allowed  a  greater 
rate  of  interest  than  is  allowed  by  the  general  laws  of  the  state*19 

71.  Proof. — The  burden  of  proving  that  a  transaction  is  infected 
with  usury  lies  upon  him  who  attacks  it,20  and  that  fact,  according  to 
the  weight  of  authority,  must  be  established  by  at  least  clear  and  con- 
vincing evidence  and  not  merely  by  a  preponderance  thereof.1  The 
proof  of  usury  must  be  clear  and  satisfactory,2  even  though  the  law 
does  not  wholly  avoid  the  contract,8  and  this  would  seem  to  be  par- 
ticularly true  where  the  effect  of  usury  is  to  render  void  the  contract.4 
Many  courts  hold  that  the  facts  necessary  to  constitute  usury  must  be 
established  beyond  a  reasonable  doubt,  by  a  clear  preponderance  of 
evidence,*  but  the  later  cases,  reflecting  the  more  liberal  views  now 
prevailing  with  regard  to  the  taking  of  interest,  relax  the  require- 
ments in  this  respect,  considering  that  usury,  like  other  facts  in  civil 
cases,  needs  only  a  preponderance  of  evidence  to  be  established.6  Cer- 
tainly a  contract  cannot  be  said  to  have  been  proved  usurious  by  cir- 
cumstances which,  together  with  other  facts,  may  or  may  not  suffice 
to  constitute  usury.  So  a  transaction  is  not  shown  to  be  usurious 
merely  because  the  amount  loaned  is  less  than  the  debt  secured,7  be- 
cause a*sum  of  money  was  paid  by  the  borrower  as  a  commission  for 
procuring  the  loan,  because  a  mortgage  provides  that  a  certain  per 

18.  Mill  Creek  First  Nat.  Bank  v.   161.  33  S.  Ct.  491,  57  U.  S.  (L.  ed.) 
Ellis,  27  Okla.  699,  114  Pac.  620,  Ann.   780. 

Cas.  1912C  687  and  note.  3.  Ware  v.  Bankers'  Loan,  etc.,  Co., 

19.  Note:  Ann.  Cas.  1912C  689.         95  Va.  680,  29  S.  £.  744,  64  A.  S.  R. 

20.  Buckingham  v.  McLean,  13  How.   826. 

151,  14  U.  S.  (L.  ed.)  91;  Wilkins  v.  4.  Matthews  v.  Coe,  70  N.  Y.  239, 

Gibson,  113  Ga.  31,  38  S.  E.  374,  84  A.  26  Am.  Rep.  583;  Glisson  y.  Newton, 

S.  R.  204;  Rogers  v.  Blouenstein,  124  2  N.  C.  336,  1  Am.  Dee.  559. 

Ga.  501,  52  S.  E.  617,  3  L.R.A.(N.S.)  5.  Helena  First  Nat.  Bank  v.  Wad- 

213;  Pruser  v.  Thompson,  132  Ga.  280,  dell,  74  Ark.  241,  85  S.  W.  417,  4  Ann. 

64   S.  E.   75,   22*L.R.A.(N.S.)    571;  Cas.  818;  Ward  v.  Cornett,  91  Va.  676, 

Abbott  v.  Stone,  172  111.  634,  50  N.  22  S.  E.  494,  49  L.R.A.  550. 

E.  328,  64  A.  S.  R.  60 ;  Richards  v.  Note :  10  L.R.A.  459. 

Purdy,  90  la.  502,  58  N.  W.  886,  48  6.  Pruser  v.  Thompson,  132  Ga.  280, 

A.    S.    R.    458;    Brown   v.   Johnson,  64   S.  E.   75,   22  L.R.A.(N.S.)    571; 

43  Utah  1,'  134  Pac.  590,  Ann.  Cas.  Abbott  v.  Stone,  172  111.  634,  50  N.  E. 

1916C  321,  46  L.R.A.(N.S.)  1157.  328,  64  A.  S.  R.  60;  France  v.  Munro, 

1.  Brown  v.  Johnson,  43  Utah  1, 134  138  la.  1,  115  N.  W.  577,  19  L.R.A. 
Pac.   590,  Ann.   Cas.   1916C  321,  46  (N.S.)  391. 

L.R.A.(N.S.)   1157.  7.  Wilkins  v.  Gibson,  113  Ga.  31,  38 

2.  Houghton  v.  Burden,  228  U.  S.   S.  E.  374>  84  A.  S.  R.  204. 
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cent  of  the  principal,  interest,  and  costs  shall  be  allowed  as  a  solicitor's 
fee  upon  foreclosure,  or  because  interest  notes  or  coupons  drawing 
interest  after  maturity  are  attached  to  a  promissory  note.8  If  the  con- 
tract is  expressed  in  writing  and  on  its  face  appears  usurious,  allega- 
tions and  proof  that  the  contract  is  not  usurious  must  be  explicit  and 
clear  of  all  doubt.9  The  court  has  the  exclusive  power  of  deciding 
whether  a  contract  wholly  expressed  in  writing  is  usurious,10  but 
where  parts  thereof  are  not  in  writing  the  question  is  for  the  jury.11 
Whether  a  transaction  on  its  face  legal  is  a  shift  to  oover  usury,  is  a 
question  of  fact  to  be  left  to  the  jury.1*  So  the  question  of  usury 
should  be  submitted  to  tlie  jury,  where,  although  there  is  no  direct 
evidence  of  a  usurious  agreement  at  the  time  when  the  loan  was  made, 
it  is  shown  that  thereafter  a  sum  in  excess  of  the  legal  rate  was  paid 
and  received  for  the  use  of  the  money.1* 

Recovery  of  Payment 

72.  Payment  of  Usurious  Interest  Generally. — By  the  weight  of 
authority,  both  in  this  country  and  in  England,  an  action  at  common 
law,  in  the  nature  of  an  action  for  money  had  and  received,  will  lie 
for  the  recovery  back  of  usurious  payments  in  excess  of  principal  and 
legal  interest.14  And  the  omission  from  a  later  statute  of  an  express 
provision  of  an  earlier  one  for  the  recovery  back  of  excessive  payments 
does  not  negative  the  common  law  right.16  A  payment  of  usurious 
interest  is  regarded  as  made  under  the  constraint  of  a  formal,  though 
illegal,  contract,  obtained  by  taking  advantage  of  the  necessities  of  the 

8.  Abbott  v.  Stone,  172  111.  634,  50  694;  Beach  v.  Guaranty  Sav.  Ass'n, 
N.  B.  328,  64  A.  S.  R.  60.  44  Ore.  530,  76  Pac  16,  1  Ann.  Gas. 

9.  Lockwood  v.  Mitchell,  7  Ohio  St.  418;  Lucas  v.  Government  Nat.  Bank, 
387,  70  Am.  Dec.  78.  78  Pa,  St  228,  21  Am.  Rep.  17,  over- 

10.  Levy  v.  Gadsby,  3  Cranch  180,  ruled  on  another  point  by  National 
2  U.  S.  (L.  ed.)  404;  Walker  v.  Wash-  Bank  v.  Dushane,  96  Pa.  St.  340,  9 
ington  Bank,  3  How.  62,  11  U.  S.  (L.  W.  N.  C.  472;  Bexar  Bldg.,  etc,  Ass'n 
ed.)  494.  v.  Robinson,  78  Tex.  163,  14  S.  W. 

11.  See  supra,  par.  13.  227,  22  A.  S.  R.  36,  9  L.R.A.  292  and 

12.  Andrews  v.  Pond,  13  Pet.  65,  note.  Lamoille  County  Bank  v.  Bing- 
10  U.  S.  (L.  ed.)  61;  Price  v.  Lyons  ha|n>  50  yt  105>  is  Am#  Rep    490. 

Bank,  33  N.  Y.  w,^.Dec.3^;   Harper  v.  Middle  States  Loan,  etc., 
Bass  v.  Patterson,  68  Miss.  310,  8  So.   c      fe    c       g5  w    y      149    ^   g 
849,  24  A  S.  R.  279.  E  g£  g  /'      c      49 

J\  %kMVn»  £*?'  Y'  368'  No\7i:  bTaS^  401;  65  Am. 

62inia?eTy  ^T  Va^  Bank    v.  *£**   »  A.   *  *  «;   LRA. 

Davis,  135  Ga.  687,  70  S.  E.  246,  36  1»J8B  585,  1  Ann.  Caa.  421 

UR  A(N.S.)  134;  Musselman  v.  Mo-  15-  Harper  v.  Middle  States  Loan, 

Elhenny,  23  Ind.  4,  85  Am.  Rep.  445;  etc.,  Constr.  Co.,  56  W.  Va,  149,  46  S. 

Baum  v.  Thorns,  150  Ind.  378,  50  N.  E.  E.  817,  2  Ann.  Cas.  42. 

357   65  A.  S.  R.  368;  Grinder  v.  Nel-  Notes:  L.R.A.1918B  587;  Ann.  Cas. 

Bon    9  Gill    (Md.)   299,  52  Am.  Dec.  1915A  763. 


§  72  USURY  27  B.  C.  L. 

borrower,  and  is,  therefore,  excepted  from  the  ordinary  rule  that  one 
voluntarily  paying  money  on  an  illegal  scheme  cannot  maintain  an 
action  to  recover  such  payment.16  It  is  to  be  observed,  however,  that 
while  the  courts  which  sustain  this  rule  regard  the  usurer  as  an  op- 
pressor and  the  debtor  as  a  victim,  so  that  in  a  sense  the  payment  of 
usury  is  regarded  as  involuntary,  no  proof  of  duress  or  oppression  is 
necessary  to  sustain  the  rule,  other  than  that  involved  in  the  act  itself 
of  taking  the  money  under  a  ysurious  contract.17  At  common  law,  the 
rule  was  limited  to  the  recovery  back  of  the  usurious  excess,  and  did  not 
extend  to  lawful  interest,  even  though,  under  the  statute,  the  lender 
could  not  have  recovered  such  interest.1*  Where  the  contract  of  loan 
is  not  void,  except  as  to  the  excess  of  interest  stipulated  to  be  paid,  the 
lender  is  not  liable  to  an  action  for  excess  of  interest  paid,  so  long  as 
the  principal  debt,  with  legal  interest  thereon,  after  deducting  all 
payments,  is  unpaid.19  In  states  where  usurious  interest  is  recover- 
able a  member  of  a  building  and  loan  association  may,  as  a  rule,  re- 
cover usurious  interest  paid  to  the  association.80  Where,  however,  a 
member  paying  usurious  interest  receives  his  proportion  of  the  profits 
of  the  association,  which  include  the  gains  made  by  the  association 
from  usurious  loans  to  its  members,  he  cannot  recover  the  interest  so 
paid  without  accounting  for  the  profits  received,  especially  after  the 
association  has  become  insolvent1  And  in  some  jurisdictions  a  bor- 
rower from  a  building  and  loan  association  who  knowingly  pays  ex- 
cessive interest  is  precluded  from  recovering  thereafter  the  sums  so 
paid.1  Where  the  law  authorizes  a  recovery  of  the  party  taking  usury 
of  threefold  the  amount  above  the  legal  rate,  at  any  time  within  a 
certain  period  after  the  right  of  action  accrued,  and  more  than  the 
prescribed  time  has  elapsed  before  the  suit  was  brought,  the  exoess 
cannot  be  recovered  in  equity.9  The  statute  of  limitations  does  not 
begin  to  run  against  a  right  to  recover  usury,  in  case  of  a  series  of 
usurious  transactions,  until  they  are  closed,4  nor  does  the  statute  of 
limitations  begin  to  run  against  a  proceeding  to  enforce  the  restitution 

16.  Baun  v.  Thorns,  150  Ind.  378,   Ct  852,  38  U.  S.  (L.  ed.)  729. 

50  N.  E.  357,  65  A.  S.  R.  368.  20.  Bexar  Bldg.,  etc.,  Ass'n  v.  Rob- 

17.  Note:  L.R.A.1918B  588.  inson,  78  Tex.  163,  14  S.  W.  227,  22 

18.  Tiffany  v.  Boatman's  Sav.  InBt.  A.  S.  R.  36,  9  L.R.A.  292. 
18  Wall.  375,  21  U.  S.  (L.  ed.)  868;       Note:  1  Ann.  Cas.  421. 
Murphy   v.   Citizens'   Bank,  82  Ark.       1.  Note:  1  Ann.  Cas.  421. 

131,  100  S.  E.  894,  12  Ann.  Cas.  535,  2.  Beaeh  v.  Guaranty  Sav.  Ass'n,  44 

11  L.R.A.(N.S.)  616;  Zeigler  v.  Scott,  Ore.  530,  76  Pac.  16,  1  Ann.  Cas.  418. 

10  Ga.  389,  54  Am.  Dec.  395;  Grinder  And  see  Building  and  Loan  Associa- 

v.  Nelson,  9  Gill  (Md.)  299,  52  Am.  tions,  vol.  4,  p.  3?4  et  seq. 

Dec.  694.  3.  Hansbrough  v.  Peck,  5  Wall.  497, 

Notes:  22  A.  S.  R.  41;  9  L.R.A.  292;  18  U.  S.  (L.  ed.)  520. 

1..R.A.1918B  588.  4.  Slover  v.  Union  Bank,  115  Tenn. 

19.  McBroom    v.    Scottish    Mortg.,  347,  89  S.  W.  399, 1  L.R.A.(N.S.)  528 
etc..  Invest.  Co.,  153  U.  S.  318,  14  S.  and  note, 
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of  usury  paid  upon  a  judgment,  until  the  same  is  vacated.5  So  a 
claim  for  money  taken  as  usury,  while  a  law  forbidding  usury  was  in 
force,  is  not  destroyed  by  a  repeal  of  the  law.6 

73.  Voluntary  Payment;  Effect  of  Judgment  Including  Usurious 
Interest. — In  some  jurisdictions  the  general  rule  of  law  that  money 
paid  voluntarily  and  with  knowledge  of  £h&  facts  by  the  person  mak- 
ing the  payment  cannot  be  recovered  on  the  groujid  that  the  money 
was  not  owing  has  been  held  to  govern  the  payment  of  usurious  in- 
terest. The  courts  of  these  states  regard  the  payer  and  payee  as  in 
pari  delicto,  and  the  payment  as  voluntary,  and  deny  the  right  to 
recover  it7  This  is  particularly  true  where  the  statute  in  relation  to 
usury,  while,  prohibiting  recovery  of  usury,  does  not  declare  the  con- 
tract void  in  whole  or  in  part  on  that  ground.8  The  rule  has  been 
applied  in  cases  wherein  the  payment  of  the  usurious  interest  is  ob- 
tained by  exercise  of  a  power  of  sale.  The  interest  is  collected  by  vir- 
tue of  authority  emanating  directly  from  the  borrower  to  make  the 
sale  for  the  purpose,  and  the  sale  having  been  made  by  authority 
from  himself,  it  must  be  regarded  as  with  his  assent,  and  as  his  own 
voluntary  act,  as  though  he  had  made  the  sale  in  person  and  then 
paid  the  money.0  However,  if  the  usury  is  paid  under  duress,  distinct 
from  the  mere  necessities  of  the  borrower,  a  different  rule  obtains.10 
If  a  note  is  given  upon  usurious  interest  and  passes  into  the  hands  of 
a  bona  fide  purchaser  before  maturity  without  notice  of  the  usury, 
and  is  by  him  collected,  the  payment  by  the  maker  to  the  assignee  is 
regarded  as  compulsory  and  not  voluntary,  and  the  courts  will  require 
the  original  payee  to  pay  to  the  maker  the  usurious  interest  included 
in  the  note.11  For  the  purpose  of  determining  whether  or  not  assign^ 
ments  of  different  lists  of  accounts  as  security  for  money  loaned  were  * 
different  transactions  within  the  rule  that  usury  cannot  be  recovered 
back  on  a  closed  account,  the  mere  fact  that  the  different  lists  wer$ 
treated  as  separate  accounts  and  that  some  were  closed  is  not  conclu- 
sive if  accounts  on  the  closed  lists  were  carried  forward  into  new  lists 
so  that  the  transactions  are  continuous.18    When  separate  securities 

6.  Note:  22  A.  S.  R.  41.  Note:  L.R.A.1915D  349. 

,     6.  Note :  54  Am.  Dec.  401.  10.  Kilpatrick  v.  Germania  L.  Ins. 

7.  Ferguson  v.  Soden,  111  Mo.  208,  Co.,  183  N.  Y.  163,  75  N.  E.  1124,  111 
19  S.  W,  727,  33  A.  S.  R.  512;  Beach  A.  S.  R.  722,  2  L.R.A.(N.S.)  574  and 
v.  Guaranty  Sav.,  etc.,  Ass'n,  44  Ore.  note.  And  see  generally,  Duress,  vol 
530,  76  Pac.  16,  1  Ann.  Cas.  418  and  9,  p.  711;  Payment,  vol.  21,  p.  145  et 
note.  seq. 

Notes:  54  Am.  Dec.  401;  55  Am.  11.  Woodworth  v.  Huntoon,  40  IU. 

Dec.  399;  28  Am.  Rep.  492;  22  A.  S.  131,  89  Am.  Dee.  340;  Culver  v.  Os- 

R.  41:  9  L.R.A.  292;  18  L.R.A.  132;  borne,  231  111.  104,  83  N.  E.  110,  121 

L.R.A.1918B  589 ;   1  Ann.   Cas.  421.  A.  S.  R.  302. 

8.  Note :  L.R.  A.1918B  589.  12.  Dorothy  v.  Commonwealth  Com- 

9.  Perkins  v.  Conant,  29  IU.  184,  81  mercial  Co.,  278  IU.  629, 116  N.  E.  143, 
Am  Dec  305.  L.R.A.1917E  1110. 
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are  given  for  the  usury,  whether  at  the  time  of  the  negotiation  of  the 
loan  or  afterwards,  the  debtor  is  at  liberty  to  treat  a  payment  of  usury 
as  having  no  connection  with  the  legal  demand,  and  bring  his  action 
to  recover  it  back.1*  A  borrower  against  whom  judgment  has  been 
obtained  for  the  principal  with  usurious  interest  cannot  afterwards 
recover  back  the  usurious  excess  in  an  action  at  law,  as  the  judgment 
operates  as  an  estoppel.  The  ground  upon  which  this  rule  is  based 
is  that  the  borrower  should  have  interposed  his  defense  of  usury  in  bar 
to  the  judgment,  and  that  having  failed  to  do  so  he  is  barred  by  his 
neglect.14 

74.  Exclusiveness  of  Statutory  "Remedy. — In  numerous  jurisdic- 
tions, statutes  have  been  passed  imposing  a  penalty  for  the  exaction 
of  a  usurious  rate  of  interest,  or  providing  some  other  remedy  which 
may  be  invoked  by  the  borrower.  Some  conflict  exists  among  the 
adjudications  as  to  whether,  in  spite  of  the  existence  of  such  a  statute, 
a  borrower  may  institute  a  common  law  action  to  recover  usurious 
interest  which  has  been  exacted  from  him.  Thus  by  many  authori- 
ties a  statute  of  this  character  is  regarded  as  cumulative  only  and  as 
not  abrogating  the  common  law  remedy  for  the  recovery  of  usurious 
interest.16  In  some  jurisdictions,  however,  it  is  held  that  a  statutory 
remedy  for  the  recovery  of  usury  paid  is  exclusive  and  abrogates  the 
common  law  right  of  recovery,16  and  a  provision  that  one  paying 
usurious  interest  may  recover  in  an  action  the  excessive  amount  so 
paid,  and  that  no  action  can  be  maintained  after  the  expiration  of 
the  year,  has  been  declared  to  be  exclusive,  as  the  remedy  is  coexten- 
sive with  the  right  and  as  there  is  a  plain  implication  that  no  action 
shall  be  brought  after  a  year.17  #It  is  well  settled  that  the  penalty  pre- 
scribed by  the  federal  statute  of  double  the  amount  of  usurious  interest 
paid  to  a  national  bank  is  exclusive,  and  that  a  common  law  action 
will  not  lie.18 

75.  Set-Off  or  Counterclaim. — If  the  borrower  may  maintain  an 
action  for  money  had  and  received  to  recover  back  usurious  pay- 
ments, it  follows  as  a  matter  of  course  that  he  may,  when  sued  by  the 

13.  Nichols  v.  Bellows,  22  Vt.  681,  L.R.A.1918B  581;  Harper  v.  Middle 
54  Am.  Dec.  85  and  note.  States  Loan,  etc.,  Co.,  55  W.  Va.  149, 

Note:  54  Am.  Dec  402.  46  S.  E.  817,  2  Ann.  Cas.  42. 

14.  Notes :  54  Am.  Dec.  402 ;  22  Am.       Notes:   54  Am.  Dec.  401;   L.R.A. 
Rep.  292;  22  A.  S.  R.  41;  12  L.R.A,  1918B  593;  Ann.  Cas.  1915A  762. 
(KS.)  660;  3  L.R.A.(N.S.)  715.  16.  Note:  Ann.  Cad.  1915A  763. 

15.  Baum  v.  Thorns,  150  Ind.  378,       17.  Note:  L.R.A.1918B  593. 

50    N.    E.    357,    65    A.    S.    R.    368;  18.  McCarthy  v.  Rapid  City  First 

Wheaton  v.  Hibbard,  20  Johns.    (N.  Nat.  Bank,  23  S.  D.  269,  121  N.  W. 

Y.)  290, 11  Am.  Dec.  284;  Bexar  Bldg.,  853,   21   Ann.    Cas.   437,   23   L.R.A. 

etc.,  Ass'n  v.  Robinson,  78  Tex.  163, 14  (N.S.)  335. 

S.  W.  227,  22  A.  S.  R.  36,  9  L.R.A.  Notes:  L.R.A.1918B  593;  Ann.  Cas. 

292;  Lee  v.  Hillman,  74  Wash.  408,  1915A  763;  23  U.  S.  (L.  ed.)  196. 
133  Pac.  583,  Ann.  Cas.  1915A  759, 
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lender  to  recover  the  sum  loaned,  or  such  other  sum  as,  according  to 
the  law,  the  latter  may  be  entitled  to  receive,  set  off  the  amount  of 
excessive  interest  so  paid  against  the  lender's  claim,  and  have  the  same 
deducted  therefrom.19  ^d  even  in  some  jurisdictions  which  deny 
that  an  independent  action  will  he  at  common  law  to  recover  back 
usurious  payments,  it  has  been  held  that  the  borrower,  in  an  action 
against  him,  is  entitled  to  have  the  excess  payments  applied  in  reduc- 
tion of  the  principal.  This  is  not  using  the  usury  law  as  a  sword  but 
strictly  as  a  shield.80  In  a  jurisdiction  which  denies  an  independent 
action  for  the  recovery  of  usurious  payments,  it  is  obvious  that  such 
payments  cannot  be  set  up  as  a  defense  or  counterclaim  to  an  action  on 
another  contract  not  connected  with  or  growing  out  of  the  one  on 
which  the  payments  were  made.1  And  in  some  of  the  states  in  which 
a  remedy  at  common  law  to  recover  back  usurious  payments  is  denied 
it  is  held  that  the  payments  actually  made  cannot  be  deducted  from 
the  amount  otherwise  recoverable  by  the  lender  in  an  action  by  him.2 
Under  the  national  banking  pet,  usurious  interest  once  paid  cannot 
be  set  off  or  allowed  as  a  credit  on  the  principal  of  the  debt,  but  the 
remedy  given  to  the  person  paying  usury  to  recover  double  the  interest 
so  paid,  by  an  independent  action,  is  exclusive.*  Of  course,  if  the 
usury  is  not  actually  paid,  but  is  carried  over  into  renewal  paper,  it  is 
to  be  deducted  from  the  recovery  against  the  borrower,  even  assuming 
that  the  statute  does  not  preclude  a  recovery  of  the  amount  of  the  legal 
obligation.  And  this  is  true  even  in  a  jurisdiction  which  denies  the 
right  to  recover  back  such  payments  in  an  independent  action,  or  to 
have  them  applied  by  way  of  reduction  of  the  legal  obligation.4 

19.  Notes:  64  Am.  Dec.  402;*L.RA.  Ass'n,  51  S.  C.  420,  29  S.  E.  77,  64  A. 
1918B  593.  S.  R.  683;  Zeigler  y.  MaDer,  53  S.  C. 

20.  Fowler  v.  Equitable  Trust  Co.,  115,  30  8.  E.  829,  69  A.  S.  B.  842;  La- 
141  U.  8.  411,  12  8.  Ct.  8,  35  U.  S.  moille  Comity  Nat.  Bank  v.  Bingham, 
(L.  ed.)  794;  Saylor  v.  Daniels,  37  60  Vt  105,  28  Am.  Rep.  490;  Crabtree 
HI.  331,  87  Am.  Dec.  250;  Lemmon  v.  v.  Old  Dominion  Bldg.,  etc.,  Ass'n,  95 
Whitman,  75  Ind.  318,  39  Am.  Rep.  Va.  670,  29  S.  E.  741,  64  A.  S.  R. 
150;  Wileoxen  v.  Smith,  107  la.  555,  818;  Reger  v.  O'Neal,  33  W.  Va.  159, 
78  N.  W.  217,  70  A.  S.  R.  220;  Lind-  10  S.  E.  375,  6  L.R.A.  427. 

say  ▼.  Hill,  66  Me.  212,  22  Am.  Rep.  Notes:  18  LR  A  130;  21  L.R.A. 
564;  Vandergrif  v.  Swinney,  U>8  Mo.  323.  L.R.A.1918B  594. 

Knox  v. Williams,  24 ftNeb  630,  39  N.  ^   D      m 
W.  786,  8A.S.E.  220;  Chicago  Lum-  Note.  LR  A1918B  594 
ber  Co.  v.  Bancroft,  64  Neb.  176,  89  „       ' '•   •   *                   n   S  31   4 
N.  W.  780,  57  L.R.A.  910;  Lockwood  V^mtTt^  l ^m-  rJ 
v.  Mitchell,  7  Ohio  St.  387,  70  Am.  ?•  Ct-  260,28  U.I 3.  ( L  ed)  338 ;  Car- 
Dec.  78;  Pacific  States  Sav.,  etc    (£  £*  ^^J1;  fo0478'  6  S'  Ct 
v    Hill.  40  Ore.  280,  67  Pac.  103,  91  28k  28  U.  S.  (L.  ed.)  820. 
A.  S.  477,  56  L.R.A.  163;  Beach  v.  Notes:  21  L.R.A.  323;  L.RJL1918B 
Guaranty,   Sav.,  etc,  Ass'n,  44  Ore.  594. 

530  76  Pac.  16, 1  Ann.  Cas.  418 ;  Pol-  3.  See  Banks,  vol.  3,  p.  674  et  seq. 

lock  v.  Carolina  Interstate  Bldg.,  etc.,  4.  Note:  L.R.A.1918B  595. 
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Forfeitures  and  Penalties 

76.  Forfeiture. — It  is  provided  in  the  national  banking  act  that 
the  taking,  receiving,  reserving,  or  charging  a  rate  of  interest  greater 
than  a  certain  per  centum,  when  knowingly  done,  shall  be  deemed  a 
forfeiture  of  the  entire  interest  which  the  note,  bill,  or  other  evidence 
of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid  thereon.* 
Analogous  provisions  are  sometimes  found  in  state  statutes.  A  vio- 
lation thereof,  it  is  considered,  involves  a  forfeiture  of  the  entire  inter- 
est which  the  note  or  other  evidence  of  the  debt  carries  with  it,  or 
which  has  been  agreed  to  be  paid  thereon ;  as  well  the  interest  accruing 
after  maturity  and  before  judgment,  as  the  interest  which  accrued 
before  the  maturity  thereof.6  In  order  that  forfeiture  of  interest  may 
attach,  it  is  not  necessary  that  the  evidence  of  debt  carry  interest  With 
it  and  that  an  agreement  be  made  at  the  time  of  the  loan  for  the  pay- 
ment of  usury.  Such  a  construction  would  restrict  a  recovery  to  cases 
where  the  obligation  bears  interest  upon  its  face  only.  If  the  interest 
has  been  paid  in  advance,  that  interest  is  carried  with  the  note,  and 
has  been  agreed  to  be  paid  upon  the  same.  It  is  enough  that  it  has 
been  taken,  received  or  charged  to  create  a  forfeiture.7  It  has  been 
held  that  though  interest  greater  than  the  legal  rate  may  be  charged, 
it  may  be  relinquished  and  recovery  be  had  of  the  legal  rate,8  but  a 
national  bank  whose  action  on  a  promissory  note  is  met  by  the  plea 
of  usury  may  not  avoid  the  forfeiture  of  the  entire  interest  by  then 
declaring  an  election  to  remit  the  excessive  interest.*  And  the  for- 
feiture is  not  waived  or  avoided  by  the  giving  of  a  separate  note  for 
the  interest,  or  by  giving  a  renewal  note  in  which  is  included  the 
usury.10 

77.  Penalty  in  General. — It  is  provided  in  the  national  bankruptcy 
act  that  in  case  a  greater  rate  of  interest  than  that  allowed  by  such  act 
has  been  paid,  the  person  by  whom  it  has  been  paid,  or  his  legal  rep- 
resentatives, may  recover  back  in  an  action,  in  the  nature  of  an  action 
of  debt,  twice  the  amount  of  the  interest  thus  paid  from  the  associa- 

5.  See  Banks,  vol.  3,  p.  662  et  seq.       8.  McBroom  v.  Scottish  Mortg.,  etc, 

6.  Danforth  v.  Elizabeth  Nat.  State  Co.,  153  U.  S.  318,  14  S.  Ct  852,  38 
Bank,  48  Fed.  271,  3  U.  S.  App.  7,  1  U.  S.  (L,  ed.)  729;  Savings,  etc.,  Soc 
C.  C.  A.  62, 17  L.R.A.  622 ;  Richmond  v.  Multnomah  Co.,  169  U.  S.  421,  18 
Second  Nat.  Bank  v.  Fitzpatrick,  111  S.  Ct.  392,  42  U.  S.  (L.  ed.)  803;  Tal- 
Ky.  228,  63  S.  W.  459,  62  L.R  A.  599 ;  bot  v.  Sioux  City  First  Nat.  Bank,  18p 
Person  v.  Mattson,  33  N.  D.  49,  156  U.  S.  172,  22  S.  Ct.  612,  46  U.  S.  (L. 
N.   W.   780,   Ann.   Cas.   1918A   747;  ed.)  857. 

Shunk  v.  Galion  First  Nat.  Bank,  22  9.  Citizens'  Nat.  Bank  v.  Donnell, 

Ohio    St.    508,    10    Am.    Rep.    762;  195  U.  S.  369,  25  S.  Ct.  49,  49  U.  8. 

Stephens  v.  Monongahela  Nat.  Bank,  (L.  ed.)  238. 

88  Pa.  St.  157,  32  Am.  Rep.  438.    And  10.  Brown  v.  Marion  Nat.  Bank,  169 

see  Banks,  vol.  3,  p.  669  et  seq.  U.  S.  416, 18  S.  Ct  390,  42  U.  S.  (L. 

7.  Auburn  Nat.  Bank  v.  Lewis,  75  ed.)  80L 
N.  Y.  516,  31  Am.  Rep.  484. 
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tion  taking  or  receiving  the  same,11  and  the  statutes  of  many  of  the 
states  make  similar  provisions  for  the  recovery  of  penalties  from  per- 
sons, firms  or  corporations  receiving  or  collecting  usurious  interest19 
It  is  well  settled  that  the  equity  rule  requiring  as  a  condition  of  relief 
from  a  usurious  contract  the  tender  of  the  principal  and  lawful  in- 
terest does  not  apply  to  suits  for  penalties  under  such  statutes.  No 
part  of  the  loan  need  be  tendered  as  a  condition  precedent  to  recov- 
ery.1* It  has  been  held  in  numerous  cases  that  federal  and  state  courts 
are  concurrently  vested  with  jurisdiction  of  an  action  against  a  na- 
tional bank  to  recover  the  penalty  provided  for  in  the  national  bank- 
ing act  and  that  jurisdiction  may  be  exercised  in  any  state,  county 
or  municipal  court  in  the  county  or  city  in  which  the  banking  associa- 
tion is  located,  having  jurisdiction  in  similar  cases.14  The  amount  of 
recovery  under  the  national  banking  act  is  based  on  the  entire  in- 
terest paid  and  not  merely  the  excess  over  the  legal  rate,15  and  a  sim- 
ilar construction  is  usually  placed  on  state  statutes  substantially  re- 
enacting  the  federal  act.16  In  some  jurisdictions,  however,  it  has  been 
held  that  only  twice  the  excess  of  interest  over  the  legal  rate  could 
be  recovered.  Of  course  under  the  federal  statute,  the  person  paying 
the  usurious  interest  is  not  entitled  to  recover,  in  addition  to  double 
the  amount  paid,  interest  thereon  from  the  time  of  payment.17  In 
jurisdictions  where  the  legal  right  to  recover  usurious  interest  paid  is 
recognized  independently  of  statute,  the  recovery  is  limited  to  the 
recovery  of  the  excess  over  the  legal  rate.18 

78.  Necessity  and  Sufficiency  of  Payment. — Statutory  provisions, 
akin  to  that  in  the  national  banking  act,  permitting  the  recovery  of 
the  interest  paid  under  a  usurious  contract  or  a  multiple  thereof, 
require  the  actual  payment  of  the  interest  before  the  liability  for  the 
penalty  attaches.19    Moreover,  the  law  will  not  construe  that  to  be  a 

U.  See  Banks,  vol  3,  p.  663  et  seq.  Carthy  v.  Rapid  City  First  Nat.  Bank, 

12.  Note:  3  Ann.  Cas.  849.    As  to  23  S.  D.  269,  121  N.  W.  853,  21  Ann. 
enforcement  of  suit  statutes  in  other  Cas.  437,  23  L.R.A.(N.S.)  335. 
jurisdictions,  see  supra,  par.  59.  Note :  3  Ann.  Cas.  849. 

13.  Richmond  Second  Nat.  Bank  ▼.  And  see  Banks,  vol.  3,  p.  670  et 
Fitzpatrick,  111  Ky.  228,  63  S.  W.  seq. 

459,  62  L.R.A.  599.  16.  Waldner  v.  Bowden  State  Bank, 

14.  Charlotte  First  Nat.  Bank  v.  13  N.  D.  604,  102  N.  W.  169,  3  Ann. 
Morgan,  132  U.  S.  141,  10  S.  Ct.  37,  Cas.  847. 

33  U.  S.  (L.  ed.)  282;  Farmers'  Nat.  Note:  3  Ann.  Cas.  849. 

Bank  v.  McCoy,  42  Okla.  420, 141  Pac.  17.  Note :  3  Ann.  Cas.  850. 

791,  Ann.  Cas.  1916D  1243  and  note;  18.  Note:  3  Ann.  Cas.  849.    And  see 

Lynch  v.  Merchants'  Nat.  Bank,  22  W.  supra,  par.  72. 

Va.  554,  46  Am.  Rep.  520.  19.  Talbot  v.  Sioux  City  First  Nat. 

15.  Lake  Benton  First  Nat.  Bank  v.  Bank,  185  U.  S.  172,  22  S.  Ct.  612,  46 
Watt,  184  U.  S.  151,  22  S.  Ct.  457,  46  U.  S.  (L.  ed.)  857;  Kilbourn  v.  Brad- 
XJ.  S.  (L.  ed.)  475;  Richmond  Second  ley,  3  Dav  (Conn.)  356,  3  Am.  Dec. 
Nat.  Bank  v.  Fitzpatrick,  111  Ky.  228,  273;  Chadbourn  v.  Watts,  10  Mass. 
63  S.  W.  459,  62  L.R.A.  599;  Mc-  121,  6  Am.  Dec.  100;  McCarthy  y. 
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payment  of  illegal  interest  which  is  not  such  in  fact,  in  order  to  sub- 
ject the  lender  to  the  penalty  denounced  for  the  illegal  receiving  of 
interest,  when  he  is  guilty  of  an  illegal  bargain  only,  and  has  subject- 
ed himself  only  to  the  forfeiture  imposed  by  law  for  that  violation.20 
Thus  it  has  been  held  that  the  requirement  of  actual  payment  is  not 
satisfied  by  the  circumstance  that  when  the  evidence  of  the  debt  was 
executed  and  the  loan  made  a  usurious*  discount  was  reserved,  A 
reservation  of  that  character  constitutes  a  charging  but  cannot  be 
called  a  payment.1  Nor  is  the  inclusion  of  interest  in  a  renewal  note 
a  payment  so  as  to  entitle  the  maker  to  sue  for  the' penalty.  The  re- 
newal note  amounts  merely  to  a  further  promise  to  pay.2  Where 
usurious  interest  is  included  in  a  judgment  and  the  judgment  is  fully 
paid,  a  right  of  action  to  the  penalty  cannot  be  said  to  have  arisen. 
The  judgment,  until  set  aside,  is  conclusive  as  to  the  existence  of 
usury.*  No  recovery  under  the  federal  statute  can  be  had  on  the 
theory  that  illegal  interest  was  paid  by  a  sale  under  foreclosure  be- 
cause, after  deducting  the  interest  charged  in  excess  of  the  legal  rate, 
the  remaining  legal  interest,  by  statute  subject  to  forfeiture,  was  in- 
cluded in  the  foreclosure  decree.4  It  has,  however,  been  held  that 
payment  of  a  note  by  an  obligor  thereon,  in  consideration  of  the  con- 
veyance to  him  by  the  maker  of  ample  security,  constitutes  payment 
by  the  maker  so  as  to  entitle  him  to  recover  the  statutory  penalty  for 
taking  usurious  interest.* 

79.  Payment  in  Excess  of  Principal  and  Legal  Interest;  Applica- 
tion of  Payments;  Transfer  of  Property. — Though  there  seems  to  be 
some  divergence  of  opinion  as  to  this  point,6  it  is  generally  considered 
that  a  payment  is  made  of  usurious  interest  when  funds  are  given  by 
the  borrower  to  the  lender  with  the  mutual  agreement  that  they  be 
applied  to  that  purpose.  It  is  not  necessary  that  an  excess  of  the 
principal  and  legal  interest  shall  have  been  paid.    While  the  lender 

Rapid  City  First  Nat  Bank,  23  S.  D.  S.  Ct.  206,  49  U.  S.  (L.  ecL)  408;  Mc- 

269,  121  N.  W.  853,  21  Ann.  Cas.  437,  Carthy  v.  Rapid  City  First  Nat.  Bank, 

23  L.R.A.(N.S.)  335.  23  S.  D.  269,  121  N.  W.  853,  21  Ann. 

20.  Citizens'  Nat.  Bank  v.  Forman,  Cas.  437,  23  L.R.A(N.S.)  335.    Com- 

111  Ky.  206,  63  S.  W.  454,  757,  56  pare  Cadiz  Bank  v.  Slemmons,  34  Ohio 

L.R.A.  673.  St.  142,  32  Am.  Rep.  364. 

1.  Citizens'  Nat.  Bank  v.  Forman,  3.  Ryan  v.  Southern  Bldg.,  etc., 
Ill  Ky.  206,  63  S.  W.  454,  757,  56  Ass'n,  50  S.  C.  185,  27  S.  E.  618,  62  A. 
L.R.A.  673 ;  McCarthy  v.  Rapid  City  S.  R.  831. 

First  Nat.  Bank,  23  S.  D.  269,  121  N.  Note:  22  A.  S.  R.  41. 

W.  853,  21  Ann.  Cas.  437,  23  L.R.A.  4.  Talbot  v.  Sioux  City  First  Nat. 

(N.S.)  335.  Bank,  185  U.  S.  172,  22  S.  Ct.  612,  46 

2.  Brown  v.  Marion  Nat.  Bank,  169  U.  S.  (L.  ed.)  857. 

U.  S.  416,  18  S.  Ct.  390,  42  U.  S.  (L.       5.  Note:  36  L.R.A.(N.S.)  137. 
ed.)    801;  Daingerfield  Nat.  Bank  v.       6.  McBroom  v.  Scottish  Mortg.,  etc, 
Ragland,  181  U.  S.  45, 21  S.  Ct.  536, 45   Invest.  Co.,  153  U.  S.  318,  14  S.  Ct 
U.  S.   (L.  ed.)   738;  Jacksboro  First   852,  38  U.  S.  (L.  ed.)  729. 
Nat  Bank  v.  Lasater,  196  U.  S.  115,  25 
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after  contracting  to  take,  receive,  or  charge  a  usurious  interest  has 
at  all  times  before  applying  a  payment  the  benefit  of  the  doctrine  of 
locus  pcenitentiae,  yet  if  he  does  with  the  knowledge  and  consent  of 
the  borrower  actually  make  the  application  of  a  payment  to  the  pay- 
ment of  usurious  interest,  the  election  as  against  him  is  final,  and  he 
becomes  at  once  liable  for  the  penalty.7  However,  as  penalties  are  not 
encouraged,  a  payment  by  a  borrower,  which  ^as  not  specifically  ap- 
propriated by  the  parties  to  interest,  will  not  be  so  appropriated  by 
law  for  the  purpose  of  creating  a  right  of  action.8  General  payments 
will  be  regarded  as  made  on  the  principal,9  and  the  maker  of  a  note 
carrying  interest  at  a  usurious  rate  will  not  be  held  to  have  intended 
a  general  payment  to  be  applied  on  interest  merely  because  the  pay- 
ment was  so  applied  on  the  books  of  the  bank  without  his  knowledge.10 
Payment  may  be  made  as  well  by  transfer  of  property  as  with  money, 
but  in  order  to  constitute  a  "payment,"  within  the  purview  of  the 
statute,  by  transfer  of  property  the  parties  must  intend  that  the  prop- 
erty be  accepted  as  a  payment.  And,  as  the  statute  contemplates  an 
actual  payment  of  the  usury,  the  market  value  of  the  property  at  the 
time  must  exceed  the  principal  and  lawful  interest,  before  it  can  be 
said  that  any  illegal  interest  has  been  paid  and  received.  Therefore, 
before  payment  can  be  said  to  have  been  made  within  the  meaning 
of  the  statute,  it  must  appear  not  only  that  the  market  value  of  the 
property  was  in  excess  of  the  principal  debt  and  legal  interest,  but 
that  the  transfer  and  delivery  of  the  property  was  intended  by  the 
debtor,  and  accepted  by  the  bank,  as  payment  not  only  of  the  lawful 
interest,  but  also  of  the  illegal  interest.11  So  a  purchaser  of  land  is 
not  entitled  to  recover  the  usurious  interest  called  for  in  the  notes 
given  for  a  part  of  the  purchase  price,  where  after  default  in  pay- 
ment of  the  notes,  and  after  the  property  had  depreciated  in  value 
nearly  one  half,  the  grantor  accepted  from  him  a- reconveyance  of  the 
property  in  satisfaction  of  the  whole  balance  due,  which  was  consider- 
ably greater  than  the  value  of  the  land  at  the  time.  But  it  has  been 
held  that  where  the  property  is  transferred  at  an  agreed  value  exceed- 
ing the  debt,  including  usury,  recovery  may  be  had  although  the 
actual  value  of  the  property  was  less  than  the  amount  of  the  debt18 

i 

7.  Brown  v.  Marion  Nat.  Bank,  169  757,  56  L.R.A.  673. 

U.   S.  416,  18  S.  Ct.  390,  42  U.  S.  9.  Cadiz  Bank  v.  Slemmons,  34  Ohio 

(L.  ed.)   801;  Stephens  v.  Mononga-  St.  142,  32  Am.  Rep.  364. 

hela  Nat.  Bank,  88  Pa.  St  157,  32  Am.  Note :  8  A.  S.  R.  223. 

Rep.  438;   McCarthy  v.  Rapid   City  10.  Richmond  Second  Nat.  Bank  v. 

First  Nat.  Bank,  23  S.  D.  269,  121  N.  Fitzpatrick,  111  Ky.  228,  63  S.  W. 

W.  853,  21  Ann.  Cas.  437,  23  L.R.A.  459,  62  L.R.A.  599. 

(N.S.)  335.  11.  Blakely    First    Nat.    Bank    v. 

8.  Brown  v.  National  State  Bank,  48  Davis,  135  Ga.  687,  70  S.  E.  246,  36 
Fed.  271,  3  U.  S.  App.  7, 1  C.  C.  A.  62,  L.R.A.(N.S.)  .134  and  note. 

17  L.R.A.  622;  Citizens'  Nat.  Bank  v.  12.  Note:  36  L.R.A.(N.S.)  136. 
Forman,  111  Ky.  206,  63  S.  W.  454, 
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80.  Limitation  of  Action. — As  a  general  proposition  the  right  of 
action  for  the  payment  of  usurious  interest  accrues  the  moment  the 
usury  is  paid,  as  distinguished  from  the  date  of  contract  or  other  time. 
It  is  difficult  to  imagine  a  case  where  the  statute  does  not  begin  to 
run  from  payment  of  the  usurious  money,  for  the  owner  almost  neces- 
sarily has  knowledge  of  the  facts  from  the  first.1*  This  rule  of  course 
is  predicated  on  the  assumption  that  the  payments  are  understood  by 
both  borrower  and  lender  to  be  in  discharge  of  the  usurious  interest. 
That  fact  existing,  however,  there  is  no  election  on  behalf  of  either 
party  authorizing  them  afterwards  to  insist  that  the  payments  be 
applied  to  that  part  of  the  note  which  was  legal.  The  doctrine  locus 
pcenitentiae  has  no  application  to  the  situation.  *  So  where  payments 
are  made  from  time  to  time  with  the  understanding  that  they  are  usu- 
rious interest,  and  the  principal  indebtedness  is  satisfied  at  the  time 
of  suit,  the  period  of  limitation  prescribed  commences  to  run  from 
the  date  of  each  payment  intended  as  usurious  interest.14  A  petition 
to>  recover  back  usurious  interest,  which  shows  on  its  face  that  the 
action  was  not  commenced  within  the  time  allowed  by  law,  cannot 
withstand  a  demurrer  because  of  an  allegation  that  the  charge  and 
reservation  of  the  usurious  interest  were  without  the  plaintiffs  knowl- 
edge or  consent,  since,  even  if  the  period  of  limitation  of  the  statute 
does  not  begin  until  discovery  of  the  wrong,  the  court  will  not  indulge 
the  presumption  that  the  plaintiff's  consciousness  of  the  wrong  was  not 
aroused  until  sometime  within  the  legal  limit  before  the  commence- 
ment of  the  action.16  If,  however,  the  principal  indebtedness  and 
the  usurious  interest  are  discharged  by  several  payments  made  at  dif- 
ferent times,  and  there  is  nothing  to  show  an  agreement  as  to  which 
of  the  payments  shall  be  deemed  to  cover  the  usurious  interest,  the 
time  of  the  statute  runs,  it  seems,  from  the  date  of  the  last  payment, 
the  theory  being  apparently  that  the  payments  axe  considered  to  be 
applied  first  to  the  discharge  of  the  principal.16  From  the  general 
doctrine  announced  it  follows,  though  there  is  some  dissent  on  this 
point,17  that  the  payment  of  an  amount  sufficient  to  satisfy  the  orig- 
inal loan,  with  legal  iijterest,  is  not  necessary  to  give  rise  to  an  action 
for  a  forfeiture  or  penalty  and  therefore  is  not  necessary  to  start  run- 

13.  Brown  v.  Marion  Nat.  Bank,  169  Nat.  Bank,  23  S.  D.  269,  121  N.  W. 
U.  S.  416,  18  S.  Ct.  390,  42  U.  S.  (L.  863,  21  Ann.  Cas.  437,  23  L.R.A. 
ed.)    801;  Daingerfield  Nat.  Bank  v.    (N.S.)  335  and  note. 

Ragland,  181  U.  S.  45,  21  S.  Ct.  536,  15.  Talbot  v.  Sioux  Nat.  Bank,  185 

45  U.  S.   (L.  ed.)   738;   Stephens  v.  U.  S.  182,  22  S.  Ct.  621,  46  U.  S.  (L. 

Monongahela  Nat.  Bank,  88  Pa.   St.  ed.)  862. 

157,  32  Am.  Rep.  438;  McCarthy  v.  16.  Note:  21  Ann.  Cas.  447. 

Rapid  City  First  Nat.  Bank,  23  S.  D.  17.  McBroom    v.    Scottish    Morlg., 

269, 121  N.  W.  853,  21  Ann.  Cas.  437  etc.,  Co.,  153  U.  S.  318,  14  S.  Ct.  852, 

and  note,   23  L.R.A.(N.S.)    335  and  3g  U.  S.  (L.  ed.)  729. 

note.  Note :  21  Ann.  Cas.  447. 

14.  McCarthy  ▼.  Rapid  City  First 
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ning  the  statute  of  limitations.18  Since  the  inclusion  of  usurious  in- 
terest as  principal  in  notes  does  not  constitute  a  payment  of  the  inter- 
est it  does  not  start  the  running  of  the  statute  against  a  right  of  action 
to  recover  twice  the  amount  of  the  interest  paid;  but  the  usurious 
transaction  from  the  date  of  which  the  statute  begins  to  run  is  the 
time  when  the  usurious  interest  is  actually  paid.10 

Judgment 

4 

•  81.  Effect  of  Judgment  Generally. — If  a  contract  claimed  to  be 
usurious  becomes  merged  in  a  judgment,  the  original  contract  is  ex- 
tinguished. The  judgment  is  a  new  debt  not  infected  with  the  usu- 
rious nature  of  the  cause  of  action,  and  can  therefore  be  enforced  to 
its  full  extent.20  Moreover,  conformably  to  the  general  rules  of  law, 
the  judgment  must  be  taken  to  be  a  conclusive  determination  of  the 
rights  of  the  parties.  It  cannot  be  collaterally  attacked  and  c$n  be 
impeached  only  by  a  direct  proceeding  brought  to  reverse  or  annul  it. 
It  conclusively  negatives  the  existence  of  usury  in  the  contract  on 
which  it  is  based.1  Since  usury  goes  to  defeat  a  recovery  in  whole  or 
in  part  and  is  necessarily  connected  with  the  contract  sued  upon,  the 
recovery  of  a  judgment  thereon,  whether  the  defense  of  usury  was 
pleaded  or  not,  negatives  its  existence  and  estops  the  defendant  from 
subsequently  alleging  usury  in  the  judgment.*  So  usury  in  an  obli- 
gation is  no  defense  to  a  creditor's  bill,  brought  by  a  judgment  cred- 
itor to  enforce  satisfaction  of  a  judgment  recovered  upon  the  obliga- 
tion.* The  collection  of  the  full  amount  of  a  judgment  containing 
usury  cannot  be  made  the  basis  of  a  suit  for  the  recovery  of  a  statutory 
penalty  against  the  exaction  of  usury.4  Similarly,  a  borrower  is  es- 
topped from  bringing  suit  to  recover  usurious  interest  included  in  a 
judgment  and  paid  by  him.6  Usurious  interest  in  a  judgment,  which 
is  satisfied  upon  the  giving  of  a  new  security  for  the  same  amount, 
cannot  afterwards  be  set  up  as  a  credit  when  suit  is  brought  upon  the 
new  security.6  Where  a  debt  has  been  reduced  to  judgment,  though 
it  contains  usury,  it  has  been  held  that  the  judgment  creditor  may 

18.  McCarthy  v.  Rapid  City  First  S.  E.  618,  62  A.  S.  R.  831:  For  a  full 
Nat.  Bank,  23  S.  D.  269,  121  N.  W.  discussion  of  the  subject  of  merger  by 
863,  21  Ann.  Cas.  437, 23  L.R.A.(N.S.)  judgment,  see  Judgments,  vol.  15,  p. 
335.  782  et  seq. 

19.  Brown  v.  Marion  Nat.  Bank,  169  1.  Heath  v.  Frackleton,  20  Wis.  320, 
U.  S.  416,  18  S.  Ct.  390,  42  U.  S.  (L.  91  Am.  Dec.  405. 

ed.)    801;  Daingerfield  Nat.  Bank  v.  2.  Ryan    v.    Southern    Bldg.,    etc., 

Ragland,  181  XL  S.  45,  21  S.  Ct.  536,  Ass'n,  50  S.  C.  185,  27  S.  E.  618,  62 

45  U.  S.  (L.  ed.)  73?.  A.  S.  B,  831. 

Note :  21  Ann.  Cas.  446.    And  see  3.  Wooster  Bank  v.  Stevens,  1  Ohio 

supra,  par.  79.  St.  233,  59  Am.  Dec.  619. 

20.  Gower  v.  Carter,  3  la.  244,  66  4.  See  supra,  par.  78. 
Am.  Dec.  71  and  note;  Ryan  v.  South-  5.  See  supra,  par.  73.- 
era  Bldg.,  etc.,  Ass'n,  50  S.  C.  185,  27  6.  Note :  14  A.  S.  R.  81. 
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object  to  a  conveyance  by  his  debtor  as  being  in  fraud  of  creditors. 
There  is,  however,  also  authority  to  the  effect  that  one  claiming  a  debt 
under  a  usurious  contract  void  in  law,  though  he  has  obtained  a  judg- 
ment on  it,  is  not  such  a  creditor  as  can  avail  himself  of  any  objection 
to  a  gift  as  being  in  fraud  of  creditors.7  Where  borrowers,  merely 
for  the  purpose  of  evading  the  usury  laws,  consent  to  judgments 
against  them  upon  usurious  notes,  and  then  give  new  notes  for  the 
amount  thereof,  the  defense  of  usury  may  be  set  up  as  against  the 
new  notes.8 

82.  Relief  by  Direct  Proceeding. — The  general  rule  is  that  where 
a  borrower  fails  to  plead  usury  in  an  action  at  law  brought  against 
him  on  the  contract,  notwithstanding  the  fact  that  his  defense  is  un- 
embarrassed, he  cannot  thereafter  seek  relief  in  equity  against  the 
contract.9  A  defendant  sued  at  law  on  a  contract  alleged  to  be  usu- 
rious will  not  be  entitled  to  an  injunction  and  a  bill  of  discovery  if 
he  suffers  a  verdict  and  judgment  to  be  taken  against  him  without 
making  a  defense  at  law,  and  without  applying  for  a  bill  of  discovery 
before  the  rendition  of  judgment.  The  reason  of  the  rule  is  that  the 
proof  of  usury  is  a  good  defense  at  law ;  and  when  it  is  in  the  knowl- 
edge of  the  defendant,  no  satisfactory  reason  can  be  given  why  the 
discovery  was  not  sought  while  the  suit  was  pending.10  It  has  been 
held,  however,  that  an  objection,  taken  at  the  hearing,  that  the  com- 
plainants in  chancery  had  a  sufficient  defense  at  law,  will  not  be  avail- 
able to  prevent  a  decree,  unless  the  defendant  sets  up  that  ground  of 
defense  specifically.11  And  the  view  has  been  taken  by  some  courts 
that  a  party  to  a  usurious  contract  may  go  into  equity  for  relief,  even 
after  a  judgment  at  law,  and  .without  assigning  any  reason  for  having 
failed  to  defend  himself  at  law.12  In  the  majority  of  cases  where  the 
debtor  comes  into  court  and  confesses  judgment,  the  courts  have  per- 
mitted the  judgment  to  be  opened  to  let  in  the  defense  of  usury, — 
especially  where  it  appears  that  the  confession  of  judgment  was  mere- 
ly a  cover  for  the  usurious  transaction.18  This  action  is  sometimes 
taken,  however,  only  on  the  condition  that  a  forfeiture  of  the  prin- 

7.  .Note:  '67  L.R.A.  601.    Generally   9  U.  S.  (L.  ed.)  508. 

as   to   collateral    attack   on   creditor's  Notes:  31  L.R.A.  761;  2  Ann.  Gas. 

judgment  by  grantee,  see  Fraudulent  912. 

Conveyances,  vol.  12,  p.  632.  11.  Notes:  31  L.R.A.  761;  28  Ann. 

8.  Note :  22  A.  S.  R.  41.  Cas.  912. 

9.  Hightower  v.  Coalson,  151  Ala.  12.  Brown  v.  Toell,  6  Rand.  (Va.) 
147,  44  So.  53,  125  A  S.  R.  20,  12  543,  16  Am.  Dec.  759;  Greer  v.  Hale, 
L.R.A.(N.S.)  659;  Wooster  Bank  v.  95  Va.  533,  28  S.  E.  873,  64  A.  8.  R. 
Stevens,  1  Ohio  St.  233,  59  Am.  Dec.  814. 

619.  Note:  31  L.R.A.  762. 

Notes:  54  Am.  Dec.  402;  12  L.R.A.  13.  Notes:  30  L.R.A.  239;  12  L.R.A. 

(N.S.)  660;  2  Ann.  Cas.  912.  (N.S.)  659;  L.R.A1916F  869. 

10.  Brown  v.  Swann,  10  Pet.  497, 
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cipal  and  legal  interest  be  waived  or  on  other  like  equitable  terms.14 
And  there  are  authorities  flatly  refusing  to  open  the  judgment,  this 
view  being  based  on  the  consideration  that  usury  is  not  an  equitable 
defense.16  It  is  generally  agreed  thai;  equity  has  jurisdiction  to  open 
a  judgment  entered  upon  a  usurious  note  by  authority  of  a  power  of 
attorney  contained  therein.16  It  is  well  settled  that  a  borrower  must 
interpose  the  defense  of  usury,  when  suit  is  brought  ^n  equity,  before 
final  decree.  If  he  fails  to  do  so,  he  cannot  thereafter  have  the  decree 
opened  for  that  purpose,  as  usury  as  a  defense  is  not  distinguishable 
from  others  in  respect  to  the  time  at  which  it  must  be  made  in  a  court 
of  equity.17 

VI.  Rights  of  Third  Persons 

In  General 

83.  Statement  of  Rule. — The  policy  of  the  legislature  in  adopting 
statutes  of  usury  is  the  protection  of  borrowers  against  the  oppressive 
exactions  of  lenders.  It  does  not  tend  to  the  promotion  of  that  policy 
that  persons  other  than  the  victims  of  the  usury  should  have  the  bene- 
fit of  such  statutes,  and  accordingly  as  a  general  rule  usury  is  con- 
sidered to  be  a  ground  of  relief  available  only  to  the  debtor  or  to  one 
in  legal  privity  with  him,18  or,  it  has  been  said,  to  a  person  who  has 
an  interest  in  the  transaction  which  can  be  injuriously  affected  by 
the  usury.1*  To  allow  a  stranger  to  interpose  the  defense  of  usury  to 
a  contract  with  which  the  maker  is  in  all  respects  satisfied,  and  by 
the  terms  of  which  he  desires  to  abide,  and  upon  which  he  is  liable 
for  a  deficiency  judgment,  would  be  exceedingly  unfair  to  a  debtor 
who  desires  to  perform  his  contract,  because  he  made  it,  or  because 
he  may  deem  it  to  be  advantageous  so  to  do.    So  long  as  the  inclina- 

14.  Fanning  v.  Dunham,  5  Johns.  Wabash  R.  Co.  v.  Dougan,  142  III.  248, 
Ch.  (N.  Y.)  122,  9  Am.  Dec.  283.  31  N.  E.  594,  34  A.  S.  R.  74;  Bearce  v. 

Note:   L.R.A.1916F  859.  Banjton,  9  Mass.- 45,  6  Am.  Dec.  25; 

15.  Brown  v.  Swann,  10  Pet.  497,  9  Cheney  v.  Dunlap,  27  Neb.  401,  43  N. 
U.  S.  (L.  ed.)  508.  W.  178,  5  L.R.A.  465  and  note;  Ladd 

Notes :   30  L.R. A.   239 ;   12  L.R. A.  v.  Wiggin,  35  N.  H.  421,  69  Am.  Dec. 

(N.S.)   660;  L.R.A.1916F  859.  551;  Manhattan  L.  Ins.  Co.  v.  Johnson, 

16.  Hightower  v.  Coakon,  151  Ala.  188  N.  Y.  108,  80  N.  E.  658,  11  Ann. 
147,  44  Sq.  53,  125  A.  S.  R.  20,  12  Cas.  223,  9  L.R.A.(N.S.)  1142;  Zeig- 
L.RJL(N.S.)   659  and  note.  ler  v.  Maner,  53  S.  C.  115,  30  S.  E.  829, 

17.  Barbour  v.  Tompkins,  58  W.  Va.  69  A.   S.   R.   842 ;   Parker  v.   Bethel   . 
572.  52  S.  E.  707,  3  L.R.A.(N.S.)  715.  Hotel  Co.,  96  Tenn.  252,  34  S.  W.  209, 

18.  Lloyd  v.  Keach,  2  Conn.  175,  7  31  L.R. A.  706 ;  Lee  v.  Feamster,  21  W. 
Am.  Dec.  256;  Zellner  v.  Mobley,  84  Va.  108,  45  Am.  Rep.  549. 

Ga.  746, 11  S.  E.  402,  20  A.  S.  R.  390 ;  Notes :  55  Am.  Dec.  399 ;  28  Am. 
Scott  ▼.  Williams,  100  Ga.  540,  28  S.  Rep.  492;  10  L.R.A.  459;  31  L.R.A. 
E.  243,  62  A.  S.  R.  340;  Ford  v.  Wash-  764.       . 

ington  Nat.  Bldg.,  etc.,  Ass'n,  10  Idaho  19.  Faison  v.  Grandy,  128  N.  C.  438, 
30,  76  Pac  1010,  109  A.  S.  R.  192 :   38  S.  E.  897,  83  A.  S.  R.  693. 
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tion  to  profit  from  man's  adversity  or  necessity  exists,  a  law  limiting 
the  rate  of  interest  that  the  lender  may  charge  the  borrower  for  the 
use  of  money  will  continue  to  be  wholesome  and  beneficial  to  society ; 
but  common  experience  suggests  many  instances  in  which  the  borrow- 
er may  not  desire  to  invoke  the  protection  of  the  law  enacted  for  his 
especial  benefit20  This  limitation  holds  even  though  usury  renders 
a  usurious  contract  absolutely  void.1  It  follows  that  as  the  defense 
of  usury  is  personal  to  the  debtor,  while  he  lives,  no  other  person  can 
interpose  it  except  with  his  consent  and  concurrence.2  So  if  a  bor- 
rower of  money  exercises  his  personal  privilege,  and  pays  off  a  debt 
infected  with  usury  without  taking  advantage  of  the  plea  of  usury, 
neither  his  personal  representatives  nor  privies  can  reopen  the  ques- 
tion or  revise  his  act.8  However,  in  the  absence  of  such  an  election 
the  heirs  or  legal  representatives  of  the  borrower  may  seek  relief  on 
the  ground  of  usury.4 

84.  Illustrations  and  Exceptions. — In  accordance  with  the  general 
rule  that  the  defense  of  usury  is  personal,  available  only  to  the  borrow- 
er or  those  in  legal  privity  with  him,6  it  has  been  held  that  where  a 
warehouse  receipt  is  assigned  as  security  for  a  note,  in  an  action  of 
trover  to  recover  the  goods  embraced  in  the  receipt,  the  warehouse* 
man  cannot  set  up  usury  in  the  note  as  a  defense.6  So,  though  there 
is  also  authority  to  the  contrary,7  it  has  been  decided  that  the  right 
to  sue  for  usury  paid  by  a  bankrupt  does  not  vest  in  his  assignee  in 
bankruptcy,8  and  this  has  been  said  to  be  true  although  the  statute 
under  which  recovery  would  be  sought  gives  a  form  of  action  in  asr 
sumpsit.  That  remedy,  in  legal  contemplation,  is  no  less  a  mode  of 
redressing  an  injury  caused  by  personal  wrong  and  oppression  than 
if  the  action  sounded  wholly  in  tort0  Certainly  a  trustee  in  bank- 
ruptcy has  no  greater  right  to  recover  back  money  or  interest  paid  ta 
discharge  usurious  loans  than  the  bankrupt  himself.10  It  would  seem 
that  a  surety  may  have  relief  against  usury  in  the  contract  at  law  or 
in  equity,  though  the  principal  debtor  does  not  elect  to  avail  himself 
of  it,11  but  there  is  authority  to  the  effect  that  a  surety  cannot  avail 

20.  Hill  v.  Alliance  Bldg.  Co.,  6  S.  6.  Zellner  v.  Mobley,  84  Ga.  746,  11 
D.  106,  60  N.  W.  752,  55  A.  S.  R.  819.   S.  E.  402,  20  A.  S.  R.  390. 

1.  Scott  v.  Williams,  100  Ga.  540,       7.  Note:  55  Am.  Dec.  399. 

28  S.  E.  243,  62  A.  S.  R.  340 ;  Green  v.  8.  Nichols  v.  Bellows,  22  Vt.  581, 

Kemp,  13  Mass.  515,  7  Am.  Dec.  169.  54  Am.  Dec.  85.     Compare  Parker  v. 

2.  Harper  v.  Middle  States  Loan,  Bethel  Hotel  Co.,  96  Tenn.  252,  34  S. 
etc.,  Co.,  55  W.  Va.  149,  46  S.  E.  817,  W.  209,  31  L.R.A.  706,  wherein  there 
2  Ann.  Cas.  42.  are  dicta  contra. 

3.  Scott  v.  Williams,  100  Ga.  540,  28  9.  Nichols  v.  Bellows,  22  Vt  581, 
S.  E.  243,  62  A.  S.  R.  340.  54  Am.  Dec.  85. 

4.  Zellner  v.  Mobley,  84  Ga.  746,  10.  Tiffany  v.  Boatman's  Sav. 
11  S.  E.  402,  20  A.  S.  R.  390;  Stephens  Inst.,  18  Wall.  375,  21  U.  S.  (L.  ed.) 
v.  Muir,  8  Ind.  352,  65  Am.  Deo,  764.  368. 

5.  See  supra,  par.  83.  11.  Burnett  v.  Young  Men's  Build- 
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himself  of  usurious  interest  paid  by  his  principal  on  a  non-negotiable 
note,  after  the  execution  of  the  note,  in. reduction  thereof.1*  And  a 
surety  who  has  given  his  own  note  in  part  payment  of  his  principal's 
usurious  note  cannot  plead  usury  in  an  action  upon  his  own  note.1* 
The  general  rule  prohibiting  a  stranger  to  the  usurious  contract  from 
availing  himself  of  the  defense  of  usury  is  subject  to  the  qualification 
that  he  may  plead  it  for  the  benefit  of  the  original  debtor  or  with 
his  consent.14  And  certainly  the  substantial  debtor,  though  by  rea- 
son of  the  indirection  of  the  parties  he  may  not  appear  the  formal 
debtor,  would  seem  to  be  entitled  to  raise  the  question  of  usury.15 
Though  there  is  authority  to  the  contrary,16  tfie  right  of  an  accommo- 
dation indorser,  without  consideration,  to  the  same  benefit  as  the 
makers  would  have  for  the  exaction  of  usury  on  the  discount  of  a 
note  seems  to  be  generally  recognized.17  Thus,  where  a  person  for 
the  purpose  of  raising  money  agrees  with  another  to  procure  a  note 
signed  and  indorsed  by  other  parties,  but  not  by  himself,  which  the 
lender  agrees  to  discount  at  usurious  interest,  and  the  note  is  accord- 
ingly obtained  and  discounted,  an  indorser  thereon  may  resist  pay- 
ment on  the  ground  of  usury.18  The  forfeiture  of  the  entire  interest 
under  the  national  banking  act,  on  the  purchase  of  a  draft  by  a 
national  bank  at  a  usurious  discount,  is  available  as  a  defense  to  a 
prior  acceptor  of  the  draft1* 

85.  Creditors ;  General  Rule. — The  right  of  a  creditor  of  the  debtor 
to  take  advantage  of  usury  in  his  debtor's  contract  with  other  creditors 
has  been  denied  on  the  broad  ground  that  the  defense  is  personal  to 
the  debtor,  and  that  it  cannot  be  set  up  J>y  a  stranger  to  the  contract, 
but  only  by  the  parties  or  their  legal  representatives  or  those  in  priv- 
ity.20 With  regard  to  certain  classes  of  creditors^  however,  the  courts 
are  not  so  well  agreed.    While  admitting  the  general  doctrine  stated, 

ing,  etc,  Ass'n,  155  Ky.  59,  159  S.  W.  38  S.  E.  897,  83  A.  S.  R.  693. 

609,  48  L.R.A.(N.S.)  840;  Cheney  v.  16.  Note:  22  Am.  Rep.  292. 

Dunlap,  27  Neb.  401,  43  N.  W.  178,  5  17.  Levy  v.  Gadsby,  3  Cranch  180, 

L.R.A.  465;  Parker  v.  Bethel  Hotel  Co.,  2  U.  S.  (L.  ed.)  404:  Warren  v.  Crab- 

96  Ten*.  252,  34  S.  W.  209,  31  L.R.A.  tree,  1  Greenl.  (Me.)  167, 10  Am.  Dec. 

7°^*        **    a       n       qoa    oo    a       &*;  Auburn  Nat.  Bank  v.  Lewis,  75  N. 
Note:  55  Am.  Dec.  399;  22  Am.  Y.  516,  31  Am.  Rep.  484. 

to   t        -ii     n  '    *_  v  ♦    i»    v  -        Notes:  &  Am-  Dec-  399;  22  Am. 
12.  Lamoille  County  Nat.  Bank  v.   x>       9Q9  ' 

Bingham,  50  Vt.  105,  28  Am.  Rep.  490.       ft   w™.«  -    n^w*         i   n 

18.  Culver  v.  Wilbern,  48  la.  26,  30       *8\™t  ?S  a     ^    £*'  *  Gr6enL 
Am  Rep  38  (Me.)  167, 10  Am.  Dec.  51. 

14.  Stephens  v.  Muir,  8  Ind.  352,  65  „  19_-  ^S^1^  „  }**™a*     State" 
Am.  Dec.  764;  Faison  v.  Grandy,  128  Bank,  48  Fed.  271,  1  C.  C.  A.  62,  17 

N.  C.  438,  38  S.  E.  897,  83  A.  S.  R>  LR-A-  622- 

693;  Harper  v.  Middle  States  Loan,  20.  Lee  v.  Feamster,  21  W.  Va.  108, 

etc.,  Co.,  55  W.  Va.  149,  46  S.  E.  817,  45  Am.  Rep.  549. 

2  Ann.  Cas.  42.  Notes:    55  Am.   Dec.   398;   L.R.A. 

15.  Faison  v.  Grandy,  128  N.  C.  438,  1915C  636. 
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there  is  a  tendency  in  some  jurisdictions  to  treat  certain  creditors  as 
being  in  privity  with  the  debtor,  and  therefore  entitled  to  take  advan- 
tage of  usury  in  the  debtor's  contract  with  others.1  So,  while  some 
courts  apply  the  rule  laid  down  to  judgment  and  attachment  credi- 
tors,* in  other  jurisdictions  such  a  creditor  is  allowed  to  raise  the  ques- 
tion of  usury.8  A  similar  disagreement  prevails  with  respect  to  junior 
mortgagees,  some  courts  bringing  such  creditors  within  the  general 
rule,4  while  others  except  them  therefrom.5  The  general  rule  stated 
is  adhered  to  in  some  jurisdictions  even  though  the  debtor  is  insol- 
vent, and  especially  is  this  true  if  the  creditor  fails  to  show  that  his 
debtor  was  insolvent  at  the  time  his  debt  was  created,  since  he  then 
shows  no  equitable  reason  why  he  should  be  allowed  to  interpose  the 
defense  of  usury  against  another  creditor  of  his  debtor.  But  other 
cases,  while  admitting  the  general  proposition  that  the  right  to  take 
advantage  of  usury  is  the  personal  privilege  of  the  debtor,  hold  that 
where  the  debtor  is  insolvent  the  creditor  may  take  advantage  of  the 
usury.  And  in  some  states  it  has  been  expressly  provided  by  statute 
that  a  creditor  has  no  right  to  collect  usurious  interest  from  an  insol- 
vent debtor  to  the  prejudice  of  other  creditors.6 

86.  Minority  View;  Terms  of  Relief. — In  opposition  t<>  the  docv 
trine  generally  prevailing,  it  has  been  held  by  some  courts  that  the 
plea  of  usury  is  not  a  personal  one,  and  may  be  made  by  a  creditor 
of  the  debtor.  This  is  particularly  true  where  only  the  usurious  ex- 
cess is  void.  Under  these  circumstances  the  hardship  and  injustice 
of  the  defense  of  usury  are  in  a  great  measure,  if  not  entirely,  removed, 
and  thus  a  strong  reason  for  the  strictness  of  the  old  rule  that  no  one 
but  the  debtor  could  make  the  defense  has  been  swept  away.  The  just 
rights  of  the  senior  creditor  are  protected,  as  he  can  still  recover  his 
debt  and  as  high  a  rate  of  interest  as'  in  the  judgment  of  the  law  he 
ought  to  demand ;  and  therefore  there  can  be  little,  if  any,  wrong  to 
him  in  allowing  a  junior  creditor  to  protect  the  fund  in  which  he  is 
interested  for  the  payment  of  his  debts,  by  making  the  defense  of 
usury.  A  creditor  if  competent  to  raise  the  question  of  usury  in  a 
contract  of  his  debtor  would  seem  to  be  entitled  to  the  same  measure 

1.  Note:  L.R.A.1915C  637.  W.  Va.  108,  45  Am.  Rep.  549;  Ready 

2.  Notes:  55  Am.  Dec.  398;  22  Am.   v.  Huebner,  46  Wis.  692, 1  N,  W.  344, 
Rep.  291;  28  Am.  Rep.  491;  5  L.R.A.   32  Am.  Rep.  749. 

465,  31  L.RA.  761;  L.R.A.1915C  642.       Notes:  8  L.R.A(N.S.)  814;  L.R.A. 

3.  See  also  Union  Dime  Sav.  Inst.  1915C  645. 

v.  Wilmot,  94  N.  Y.  221,  46  Am.  Rep.  5.  See    Burnett    v.    Young    Men's 

137;  Spinks  v.  Jordan,  108  Miss.  133,  Bldg.,  etc.,  Ass'n,  155  Ky.  59,  159  S. 

66  So.  405,  L.R.A.1915C  634  and  note;  W.  609,  48  L.R.A.(N.S.)  840;  Union 

Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  Dime  Sav.  Inst.  v.  Wilmot,  94  N.  Y. 

252,  34  S.  W.  209.  31  L.R.A.  706.  221,  46  Am.  Rep.  137. 

Note:  55  Am.  Dec.  398.  Notes:   22   Am.   Rep.   291;   L.R.A. 

4.  Prithcett  v.  Mitchell,  17  Kan.  355,  1915C  645. 

22  Am.  Rep.  287;  Lee  v.  Feamster,  21       6.  Note:  L.R.A.1915C  638-640. 

284 


27  E.  C.  I*  USURY  §  87 


of  relief  as  that  to  which  his  debtor  would  be  entitled  were  he  plead- 
ing the  usury.  In  certain  cases,  however,  especially  those  in  which 
the  creditor  is  attempting  to  avoid  the  lien  of  another  creditor  which 
is  prior  to  his  own,  his  right  to  set  aside  the  entire  lien  so  as  to  give 
preference  to  his  own  is  challenged,  although  it  may  be  admitted 
that  the  debtor  would  have  this  right.7  It  has  been  held  that  a  cred- 
itor cannot  obtain  relief  against  a  contract  of  his  debtor  to  a  third 
person  on  the  ground  of  a  usurious  consideration,  without  offering  to 
pay  the  principal  and  lawful  interest,8  but  payment  need  not  be  prof- 
fered if  the  amount  due  is  uncertain  and  is  not  ascertainable  by  the 
creditor.9 

87.  Usury  in  Judgment;  Recovery  of  Usurious  Payment. — Regard- 
less of  the  rule  prevailing  as  to  the  right  of  a  creditor  to  raise  the 
question  of  usury  in  a  contract  of  his  debtors,  where  the  claim  said 
to  be  usurious  has  been  reduced  to  judgment,  the  question  whether 
usury  is  contained  therein  cannot  be  raised  collaterally  by  a  cred- 
itor. The  judgment  as  to  that  point  is  conclusive.10  So  a  garnishee 
in  an  attachment  suit  cannot  set  up  usury  in  the  indebtedness  for 
which  the  judgment  was  rendered  against  the  principal  defendants, 
or  otherwise  impeach  the  consideration  of  that  judgment.  These 
matters  are  available  ,only  in  favor  of  the  principal  debtors.11  It  has, 
however,  been  held  that  a  junior  mortgagee  may  raise  the  question  of 
usury  in  a  prior  judgment  lien  without  showing  fraud  therein,  where 
the  bond  and  warrant  of  attorney  on  which  the  judgment  was  ren- 
dered were  conditioned  for  the  payment  of  all  moneys  which  had  been 
borrowed  from  the  judgment  creditor,  or  which  may  from  time  to 
time  be  borrowed  from  him,  since,  the  judgment  being  indefinite  as 
to  the  extent  of  the  sum  covered  by  the  hen,  the  judgment  creditor 
must  prove  the  amount  of  his  claim,  and  upon  such  proof  being  of- 
fered it  is  the  privilege  of  the  junior  mortgagee  to  offer  evidence  to 
controvert  the  truthfulness  of  his  claim.12  It  is  the  generally  accepted 
view  that  where  the  borrower  has  paid  usurious  interest,  his  creditor 
cannot  sue  for  and  recover  of  the  usurer  the  amount  of  the  usury  so 
paid.1*  And  where  property  of  the  debtor  has  been  transferred  to  a 
creditor  in  satisfaction  of  his  debts,  the  property  cannot  be  seized  by 
execution  at  the  suit  of  another  creditor,  on  the  mere  ground  that 
the  debt  of  the  first  creditor  was  infected  with  usury.  The  law  in  this 
respect  is  unchanged  by  the  existence  of  a  statute  providing  that  a 
court  of  chancery  may  subject  to  the  satisfaction  of  a  judgment  any 

7.  Note:  L.R.A.1915C  641.  11.  Wabash  R.  Co.  v.  Dougan,  142 

8.  Dunham  v.  Dey,  15  Johns.   (N.   HI.  248,  31  N.  £.  594,  34  A.  S.  R.  74. 
Y.)  555,  8  Am.  Dec.  282.  12.  Note:  L.R.A.1915C  638. 

9.  Spinks  v.  Jordan,  108  Miss.  133,       13.  Lazear  v.  Nat.  Union  Bank,  52 
66  So.  405,  L.R.A.1915C  634.  Md.  78,  36  Am.  Rep.  355. 

10.  Note:   L.R.A.1915C   647.     And       Note:  L.R.A.1915C  639,  640. 
see  supra,  par.  8L 
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"chose  in  action"  belonging  to  the  debtor,  the  debtor's  right  to  recover 
the  usurious  payment  not  being  such  a  "chose  in  action"  as  is  meant 
by  such  a  statute.  However,  it  has  been  held  that  an  execution  plain- 
tiff who  has  had  his  execution  levied  upon  property  of  the  debtor  may 
apply  to  the  chancellor  to  have  payments  of  usury  made  by  the  mort- 
gagor to  the  mortgagee  applied  to  the  principal  of  the  mortgaged 
debt.1* 

88.  Preferences  in  Assignments  for  Creditors;  Discounting  Nego- 
tiable Paper. — The  question  as  to  what  effect  shall  be  given  a  prefer- 
ence of  a  usurious  debt  in  an  assignment  for  the  benefit  of  creditors  is 
involved  in  much  doubt  and  is  subject  to  varying  rules  in  different 
jurisdictions.  Thus  the  position  has  been  taken  that  an  assignment 
for  the  benefit  of  creditors  will  be  annulled  by  the  preference  there- 
in of  a  usurious  debt,  although  the  rigor  of  this  doctrine  is  some- 
what softened  by  the  qualification  that  where  the  deed  of  assignment 
expressly  directs  the  assignee,  though  in  obscure  terms,  to  pay  the 
amount  really  due,  purged  of  usury,  the  fact  that  the  amount  stated 
to  be  due  in  the  deed  of  assignment  is  usurious  because  of  mistaken 
and  usurious  calculations  will  not  invalidate  the  deed,  but  the  prefer- 
ence named  will  stand  for  the  sum  which  is  legally  due.11  Other 
courts  take  a  directly  opposite  view,16  on  the  ground  that  a  debtor  is 
not  required  to  avail  himself  of  the  statutes  against  usury  to  avoid 
the  payment  of  a  debt  otherwise  justly  due;  any  more  than  of  the 
statute  of  limitations;  and  the  omission  to  do  either  is  not  in  itself 
the  slightest  evidence  of  an  intent  to  defraud  his  creditors.  It  is 
considered  rather  evidence  of  a  determination  not  to  commit  a  fraud 
upon  the  lender  for  their  benefit,  though  of  course  a  provision  for  a 
usurious  debt  may  in  certain  cases  be  evidence  more  or  less  cogent  of 
a  fraudulent  intent  on  the  part  of  the  debtor.  If  not  made  with  fraud- 
ulent intent,  a  preference  of  a  usurious  debt  holds  and  must  be  met 
by  the  assignee.17  Still  other  authorities  take  a  position  midway  be- 
tween the  two  extremes  stated.  The  inclusion  of  the  usurious  debt 
is  sustained  only  to  the  extent  of  what  is  honestly  due,  for  the  reason 
that  the  court  will  not  lend  its  aid,  either  directly  or  indirectly,  to 
enable  the  usurer  to  obtain  payment  of  a  usurious  premium,  the 
receipt  of  which  would  subject  him  to  a  penalty  under  the  laws  against 
usury.  Furthermore,  under  this  view  a  general  provision  for  the 
payment  of  debts  will  not  include  debts  founded  upon  a  usurious 
consideration.  To  entitle  a  usurer  to  claim  under  the  deed  of  assign- 
ment there  must  be  a  clear  indication  in  it  that  the  debts  founded 
upon  a  usurious  consideration  should  be  paid  out  of  the  fund,  as 

14.  Note:  L.R.A.1915C  640.  Dec.  519. 

15.  Hiller  v.  Ellis.  72  Miss.  70L  18  17.  Murray  v.  Judson,  9  N.  T.  73,  50 
So.  95,  41  L.R.A.  707.  Am.  Dec.  516  and  note. 

16.  Notes :  22  Am.  Rep.  291 ;  59  Am.  Note :  41  L.R.A.  711. 
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well  as  those  which  are  legally  valid,  and  then  only  that  amount  will 
be  paid  which  is  honestly  due.18     If  a  usurious  obligation  cannot 
legally  be*  included  in  the  assignment,  an  objection  thereto  will  be 
sustained  when 'made  by  creditors  or  even  by  one  not  a  creditor.19 
The  assignee  for  the  benefit  of  creditors,  under  a  general  assignment, 
may  set  up  usury  in  a  contract  of  loan  to  his  assignor.80    It  is  other- 
wise, in  jurisdictions  wherein  a  usurious  debt  may  be  included  in  the 
assignment,  as  to  a  debt  the  payment  of  which  was  specifically  pro- 
vided for  in  the  assignment,  at  least  so  as  not  to  prevent  the  creditor 
from  receiving  the  amount  equitably  due,  even  though  the  assignee 
be  also  a  creditor  of  the  estate,  he  having  estopped  himself  by  accept- 
ing the  trust,  which  is  necessarily  #subject  to  the  provision  for  the 
usurious  debt.1    Certainly  the  defense  of  usury  cannot  be  set  up  by 
an  assignee  for  certain  creditors  among  whom  is  not  included  the 
one  claiming  the  usurious  debt,  where  the  assignee  has  no  property 
chargeable  with  the  payment  of  that  debt  in  common  with  others, 
and  the  assets  coming  to  him  will  not  be  affected  by  the  fact  that 
usury  does  or  does  not  exist.*    It  has  been  held  that  notwithstanding 
a  debtor  may  have,  in  his  deed  of  assignment,  directed  the  payment 
of  a  usurious  debt;  he  may  himself  bring  an  action  to  cancel  and  set 
aside  the  debt  on  the  ground  of  usury.*    The  maker  of  a  promissory 
note,  valid  in  its  inception,  which  has  been  indorsed  for  a  usurious 
consideration,  may  take  advantage  of  the  usury  in  an  action  by  the 
indorsee,  although  the  effect  of  the  usury  is  not  to  avoid  the  obliga- 
tion but  only  to  nullify  the  transfer.4    And  in  some  jurisdictions  it 
is  held  that  the  indorsee  of  prior  existing  paper  bought  by  him  at  a 
usurious  rate  of  discount,  from  one  who  indorses  it  generally  or 
guarantees  it,  may  not  recover  against  the  indorser  or  guarantor.6 
Elsewhere,  recovery  is  allowed  but  is  limited  to  the  amount  paid  with- 
out interest  in  some  courts,  and  with  interest  in  others.*    And  there 
are  also  cases  allowing  the  recovery  in  such  a  case  of  the  full  amount 
of  the  paper.7    In  an  action  to  recover  damages  for  selling  a  note 
void  for  usury,  the  statute  of  limitations  runs  from  the  day  of  the 
sale.8 

18.  Note:  41  L.R.A.  709.  3.  Note:  41  L.R.A.  713.     And  see 

19.  Note:  41  L.R.A.  713.    ,  supra,  par.  65. 

20.  Parker  v.  Bethel  Hotel  Co.,  96       4.  Lloyd  v.  Reach,  2  Conn.  175,  7 
Tenn.  252,  34  S.  W.  209,  31  L.R.A.  Am.  Dec.  256. 

706.  5.  Ruffin  v.  Armstrong,  9  N.  C.  411, 

Notes:  55  Am.  Dec.  398;  22  Am.  11  Am.  Dec.  774. 

Rep.  291;  41  L.R.A.  711.  Note:  43  L.R.A.(N.S.)  233. 

1.  Notes:    22    Am.    Rep.    291;    41  6.  Note:  43  L.R.A.(N.S.)  233. 
L.R.A.  711,  712.  7.  Notes:    22   Am.    Rep.    293;    43 

2.  Parker  v.  Bethel  Hotel  Co.,  96  L.R.A.(N.S.)  234. 

Tenn.  252,  34  S.  W.  209,  31  L.R.A.       8.  Persons  v.  Jones,  12  Ga.  371,  58 
706.  Am.  Dec.  476. 
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Vendee 

89.  Effect  of  Assumption  of  Debt;  General  Rule. — A  vendee  who 
as  a  part  of  the  purchase  price  assumes  and  agrees  to  pay  a  mortgage 
on  the  property  sold,  is  estopped  from  asserting  that  the  obligation 
secured  thereby  is  usurious.9  This  is  particularly  true  where  the 
promise  to  pay  is  included  in  the  deed.  The  whole  title  of  the  vendee 
rests  upon  the  conveyance,  and  the  continued  existence  of  the  mort- 
gage, as  an  incumbrance,  forms  a  part  of  it.  He  cannot  be  permitted 
to  claim  title  both  under  and  against  the  same  deed;  to  insist  upon 
its  efficacy  to  confer  a  benefit,  and  repudiate  a  burden  with  which  it 
is  qualified;  to  affirm  a  part  and  reject  a  part.10  Furthermore,  the 
original  contractor  of  the  debt  is  relieved  on  the  ground  that  though 
he  is  equally  participant  in  the  violation  of  law,  he  is  an  oppressed 
debtor  in  vinculis  in  the  power  of  the  lender.  But  it  is  almost  too 
clear  for  argument  that  the  purchaser  of  property  encumbered  by  a 
mortgage,  given  to  secure  a  debt  tainted  with  usury,  does  not  stand 
on  the  same  ground.  He  is  not  borrowing  money — is  not  a  needy 
debtor  oppressed  by  demands  difficult  to  be  met,  and  which  harass 
him  perhaps  beyond  the  stage  where  prudence  and  sound  judgment 
guide  his  conduct ;  on  the  contrary,  he  is  a  man  with  money  to  invest, 
with  a  surplus  which  he  desires  to  use.  He  is  perfectly  free  and  un- 
fettered, can  buy  the  property  or  not  as  he  chooses,  and  when  he  does 
he  buys  at  the  best  price  he  can  get  it  at,  and  for  profit.  He  knows  it 
is  encumbered,  and  may  fairly  be  presumed  to  bid  in  view  of  this 
fact.  Buying  under  these  circumstances  he  necessarily  bids  for  the 
property  as  charged  with  the  incumbrance  of  the  mortgage,  and  so 
gets  it  at  a  price  reduced  by  the  sum  of  the  debt  secured  upon  it.  To 
allow  him  to  avoid  the  mortgage,  therefore,  would  be  to  permit  him 
to  escape  the  payment  of  a  part  of  the  purchase  price  of  the  property 
bought  by  him.11 

90.  Rule  Construed  and  Applied. — The  rule  that  a  purchaser  who 
agrees  as  part  of  the  purchase  price  to  discharge  a  mortgage  oh  the 
property  sold  cannot  raise  the  question  of  usury  in  respect  to  the  ob- 

9.  Hiner  v.  Whitlow,  66  Ark.  121,  49  and  note;   Stuckey  v.  Middle   States 

S.  W.  353,  74  A.  S.  R.  74;  Key  West  Loan,  etc.,  Co.,  61  W.  Va.  74,  55  S.  E. 

Wharf,  etc,  Co.  v.  Porter,  63  Fla.  448,  996,  123  A.  S.  R.  977,  8  LJR.A.(N.S.) 

58  So.  599,  Ann.  Cas.  1914A  173  and  814. 

note;  Spinnev  v.  Miller,  114  la.  210,  Notes:  55  Am.  Dec.  399;  22  Am. 

86  N.  W.  317,  89  A.  S.  R.  351;  Bur-  Rep.  291;  28  Am.  Rep.  493;  10  L.R.A. 

nett  v.  Young  Men's  Bldg.,  etc.,  Ass'n,  459. 

155  Ky.  59,  159  S.  W.  609,  48  L.R.A.  10.  Scanlan  v.  Grimmer,  71  Minn. 
(N.S.)  840  and  note;  Hough  v.  Hor-  351,  74  N.  W.  146,  70  A.  S.  R>  326. 
sey,  36  Md.  181,  U  Am.  Rep.  484;  11.  Burnett  v.  Young  Men's  Bid*., 
Cramer  v.  Lepper,  26  Ohio  St.  59,  20  etc.,  Ass'n,  155  Ky.  59, 159  S.  W.  609, 
Am.  Rep.  756  and  note;  Harper  v.  48  L.R.A.(N.S.)  840;  Nance  v.  Greg- 
Middle  States  Loan,  etc.,  Co.,  55  W.  ory,  6  Lea  (Tenn.)  343,  40  Am.  Rep. 
Va.  149,  46  S.  E.  817,  2  Ann.  Cas.  42  41. 
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ligation  secured  by  the  mortgage  l*  is  in  no  wise  impaired  by  a  stair 
ute  conferring  upon  a  purchaser  of  real  estate  the  right  to  set  up  usury 
in  an  existing  mortgage  thereon  in  so  far  as  such  mortgage  is  in  con- 
flict with  his  rights* 1S  Furthermore,  where  the  assumption  of  the 
mortgage  is  contained  in  the  deed  of  conveyance,  the  fact  that  the 
parties  to  the  deed  orally  agreed  that  the  vendee  should  endeavor  to 
reduce  the  amount  of  the  indebtedness  by  setting  up  usury,  and,  in 
the  event  of  success,  pay  the  mortgagor  the  amount  of  reduction  out 
of  the  purchase  money  retained  by  him,  will  not  enable  the  vendee 
to  set  up  the  defense  of  usury,  in  the  face  of  his  express  covenant  as 
contained  in  the  deed,  if  the  amount  of  the  mortgage  was  provision- 
ally, at  least,  deducted  from  the  purchase  price.14  It  is  also  to  be  ob- 
served that  a  vendee  of  a  grantee  of  premises  covered  by  a  usurious 
incumbrance  stands  in  no  better  position  than  such  grantee,  and 
hence  cannot  raise  the  question  of  usury,  where  his  grantor,  in  pur- 
chasing the  premises,  assumed  and  agreed  to  pay  the  incumbrance  in 
his  deed  of  conveyance.1*  But  according  to  some  authorities,  the  gen- 
eral rule  would  seem  to  be  inapplicable  where  the  grantee  who  under- 
took to  pay  the  mortgage  had  no  knowledge  of  its  provisions.1'  Before 
a  vendee  will  be  estopped  from  setting  up  usury  in  a  mortgage  on  his 
property,  on  the  ground  that  he -assumed  its  payment,  the  assumption 
must  be  made  clearly  to  appear.  Ambiguous  and  doubtful  statements 
will  not  suffice.  Thus  an  agreement  by  a  vendee  of  real  estate  to  pay 
the  balance  on  a  mortgage  existing  on  the  lands  be  purchased,  will  be 
construed  to  mean  what  is  legally  due  on  the  mortgage,  and  therefore 
will  not  cover  usurious  exactments.17  Likewise  under  a  stipulation 
to  pay  the  balance  due  on  the  debt,  the  purchaser  is  bound  to  pay  only 
the  balance  legally  due.  The  same  is  true  of  an  agreement  to  pay 
"all  legal  amounts  due."  18  A  contract  by  a  vendee  of  real  estate,  to 
pay  the  mortgagee  "what  was  actually  due"  on  the  mortgage,  has  been 
said  to  be  subject  to  two  constructions.  It  may  mean  the  face  value, 
in  which  case  it  seems  that  the  question  of  usury  cannot  be  raised;  or 
it  may  mean  an  agreement  to  pay  what  is  legally  due,  when  it  seems 
that  defense  can  be  made.10 

91.  Conveyance  Subject  to  Mortgage;  Purchase  erf  Equity  of  Re- 
demption; General  Purchase. — It  is  generally  held  that  one  who  buys 
land  subject  to  an  existing  mortgage,  and  who  therefore  obtains  an 
abatement  of  the  purchase  price  equal  to  the  amount  due  on  the 

12.  See  supra,  par.  89.  16.  Spinney  v.  Miller,  114  I*.  210, 

IS.  Hiner  v.  Whitlow,  66  Ark.  121,  86  N.  W.  317,  89  A.  S.  R,  351. 

49  S.  W.  353,  74  A.  S.  R.  74.  Note:  Ann.  Cas.  1914A  180. 

14.  Note:  8  L.R.A.(N.S.)  815.  17.  Note:  8  L.R.A.(N.S.)  816. 

15-  Harper  v.  Middle  States  Loan,  1*.  Notes:     8    L.RA.(N.S,)     816  J 

etc,  Co.,  55  W.  Va.  149,  46  S.  E.  817,  Ann.  Cas.  1914A  189. 

2  Aim.  Cas.  42.  It.  Note:  8  L.R.A.(N.S.)  «& 

Note:  8  L.R.A,<N.S.)  814. 
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mortgage,  cannot  attack  the  mortgage  on  the  ground  off  usury.  Under 
these  circumstances,  his  position,  on  principle,  is  considered  to  be  in 
no  respect  different  from  what  it  would  have  been  had  his  vendor 
counted  out  in  cash  the  sum  specified  in  the  mortgage,  and  placed  it 
in  his  hands  as  his  messenger,  with  direction  to  pay  it  to  the  mortgagee 
in  discharge  of  the  mortgage  or  lien ;  and  this  is  true  whether  there 
.vas  in  terms  an  express  promise  to  pay,  or  not,  as  a  promise  will  be 
implied  under  such  conditions.20  However,  in  a  few  jurisdictions  the 
contrary  seems  to  have  been  held  with  respect  to  mortgages,  such  as 
those  of  building  and  loan  associations,  which  provide  for  the  pay- 
ment both  of  interest  and  premiums,  the  position  being  taken  that 
the  payment  of  the  premiums  is  not  assumed.1  So  it  has  been  held 
that  a  purchaser  at  a  foreclosure  sale,  under  a  second  mortgage,  where 
the  mortgagee  is  not  precluded  from  asserting  usury  as  a  defense  to  a 
prior  mortgage,  may  also  assert  that  defense  even  though  his  deed 
contains  a  provision  that  it  is  subject  to  the  prior  mortgage.8  By  the 
decided  weight  of  authority  a  plea  that  the  mortgage  is  void  for  usury 
in  the  debt  cannot  be  made  by  the  purchaser  of  the  mere  equity  of 
redemption,  it  being  presumed  that  in  making  the  purchase  he  took 
the  mortgage  into  consideration.1  However,  there  is  also  authority 
to  the  contrary,  some  courts  taking  the  view  that  an  assignee  of  the 
equity  of  redemption  in  a  mortgage  tainted  with  usury  is  entitled  to 
the  aid  of  equity  to  redeem  by  proffering  to  pay  the  mortgage  debt 
and  simple  interest  thereon,  or  by  bringing  the  same  into  court  to  be 
paid  to  the  mortgagee.4  And  it  has  been  held  that  one  who  has  pur- 
chased mortgaged  premises  generally  and  not  the  mere  equity  of  re- 
demption can  set  up  usury  in  the  mortgage.6    The  reason  given  for 

20.  Hiner  v.  Whitlow,  66  Ark.  121r  from  showing  the  true  character  of  the 

49  S.  W.  353,  74  A.  S.  R.  74;  Stephens  instrument,  and  making  the  defense  of 

v.  Muir,  8  Ind.  352,  65  Am.  Dec.  764 ;  usury  thereto. 

Stein  v.  IndianapoliB  Bldg.  Loan  Fund,  1.  Note:  8  L.R.A(N.S.)  816.    And 

etc.,  Ass'n,  18  Ind.  237,  81  Am.  Dec  see  Building  and  Loan  Associations, 

353  and  note;  Tidball  v.  Schmeltz,  77  vol.  4,  p.  374. 

Kan.  440,  94  Pac.  794,  127  A.  S.  R.  2.  Note:  8  L.R.A(N.S.)  819. 

424 ;  Gray  v.  H.  M.  Loud,  etc.,  Lumber  3.  DeWolf  v.  Johnson,  10  Wheat. 

Co.,  128  Mich.  427,  87  N.  W.  376,  54  367,  6  U.  S,  (L.  ed.)  343  and  note; 

L.R  A.  731 ;  Hill  v.  Alliance  Bldg.  Co.,  Green  v.  Kemp,  13  Mass.  515,  7  Am. 

6  S.  D.  160,  60  N.  W.  752.  55  A.  S.  R.  Dec.  169  and  note;  Cheney  v.  Dunlap, 
819.  27  Neb.  401,  43  N.  W.  178,  3  L JBUL 

Notes:  22  Am.  Rep.  291;  5  L.R. A.  465. 

465;  8  L.R.A.(N.S.)   814;  48  LuRA.  Notes:  20  Am.  Rep.  758;  22  Am. 

(N.S.)  840;  2  Ann.  Cas.  46.  Rep.   291;   8  L,R.A.(N.S.)    815;   21 

Compare  Lloyd  v.  Scott,  4  Pet.  205,  L.R.A.  323. 

7  U.  S.  (L.  ed.)  833,  holding  that  one  4.  Banks  v.  MeClellan,  24  Md.  62, 
who    purchases    land    subject    to    a  87  Am.  Dee.  594  and  note. 

ground  rent  which  is  a  device  simply  5.  Ford  v.  Washington  Nat.  Bldg., 
to  efade  usury  laws,  and  is  in  reality  a  etc.,  Invest.  Ass'n,  10  Idaho  30,  76  Pac. 
mortgage,   is   not  thereby   precluded   1010, 109  A  S.  R.  192. 
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such  a  ruling  is  that  the  purchaser  under  such  circumstances  succeeds 
to  all  the  relations  of  his  vendor  in  respect  of  the  property,  and  there- 
fore necessarily  acquires  the  right  to  question  the  validity  of  the  usu- 
rious security  in  protection  of  his  title.6 

92.  Necessity  of  Allowance  for  Mortgage  in  Purchase  Price. — The 
basis  of  the  doctrine  denying  to  a  grantee  the  right  to  set  up  usury  in 
a  mortgage  given  by  his  grantor  lies  in  the  assumption  that  the  mort- 
gage was  dealt  with  by  the  parties  asaf  it  were  valid  and  legal  in  all 
respects  and  that  the  price  paid  was  therefore  abated  to  the  amount 
of  the  mortgage  debt,7  and  it  is  only  where  the  grantee  of  mortgaged 
property  has  purchased  it  on  the  basis  of  a  clear  title,  and  agreed, 
expressly  or  by  implication  as  a  part  of  the  consideration,  to  pay  the 
mortgage  debt,  that  he  is  estopped  from  questioning  the  mortgage  for 
usury.8  The  rule  does  not  apply  where  the  purpose  of  the  conveyance 
of  land  encumbered  by  a  usurious  mortgage  was  to  put  it  out  of  the 
power  of  the  owner  of  the  land  to  dissipate  and  fritter  it  away,9  or 
was  to  avoid  the  expenses  of  administration,  being  practically  a  gift, 
and  this  is  true  even  though  the  conveyance  is  made  expressly  subject 
to  the  mortgage.10  In  like  manner  a  purchaser  of  mortgaged  premises 
encumbered  by  a  usurious  mortgage  is  not  estopped  from  asserting 
the  defense  of  usury  where  he  purchased  without  actual  knowledge  of 
the  existence  of  the  incumbrance,  and  the  amount  thereof  was  not 
reserved  from  the  purchase  price,  especially  where  his  grantor  is  also 
a  party  to  the  proceeding  attacking  the  validity  of  the  mortgage  on 
the  ground  of  usury,  and  joins  with  him  in  the  assertion  of  that 
claim.11  The  mere  fact  that  the  mortgage  is  of  record  and  therefore 
gives  constructive  notice  is  not  material.11  Where  it  appears  that  in 
making  a  deed  both  the  grantor  and  grantee  regarded  a  mortgage  as 
securing  only  a  specified  loan,  and  the  purchaser  paid  the  value  of 
the  land  less  the  amount  so  considered  to  be  due,  the  purchaser  is  not 
estopped  from  setting  up  the  defense  of  usury.11  Where  the  amount 
of  the  usurious  mortgage  or  lien  is  not  deducted  from  the  purchase 
price,  the  mere  fact  that  the  deed  of  conveyance  states  that  it  is  subject 
to  a  certain  mortgage  will  not  preclude  the  vendee  from  asserting  the 

Notes:  20  Am.  Rep.  758;  22  Am.  R.  271,  10  L.R.A.(N.S.)  857. 

Rep.  291;  8  LJt.A.(N.S.)  816;  2  Ann.  Note:  48  L.R.A.(N.S.)  840.- 

Cas.  47.  10.  Note:  8  L.R.A.(N.S.)  816. 

6.  Note:  28  Am.  Rep.  493.  11.  Grove  v.  Great  Northern  Loan 

7.  See  supra,  par.  89  et  seq.  Co.,  17  N.  D.  352,  116  N.  W.  345,  138 

8.  Ford  v.  Washington  Nat.  Bldg.,  A.  S.  R.  707. 

etc.,  Invest.  Ass'n,  10  Idaho  30,  76  Pac.  Notes:  48  L.R.A.(N.S.)  840;  Ann. 

1010,  109  A.  S.  R.  192 ;  Atwood  First  Cas.  1912B  225. 

Nat.  Bank  ▼.  Drew,  226  111.  622,  80  N.  12.  Note:  8  L.R.A.(N.S.)  816. 

E    1082,  117  A.  S.  R.  271,  10  L.R.A.  13.  Notes:     8    L.R.A.(N.S.)     818; 

(N.S.)  857.                                          •  Ann.    Cas.    1912B    225;    Ann.    Cas. 

9.  Atwood  First  Nat.  Bank  v.  Drew,  1914A  189. 
226  111.  622,  80  N.  E.  1082,  117  A.  S 
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usurious  character  of  the  lien.14  A  purchaser  of  mortgaged  property 
who  gives  a  bond  and  mortgage  for  a  portion  of  the  purchase  price 
>qual  to  the  amount  of  the  then  outstanding  usurious  mortgage,  and 
deposits  this  bond  and  mortgage  with  a  third  person  to  be  delivered  to 
the  grantor  only  in  the  event  that  the  latter  should  succeed  in  setting 
aside  the  outstanding  mortgage,  does  not  assume  this  mortgage  but 
can  attack  it  for  usury.1* 

93.  Purchaser  at  Judicial  Sale;  Joint  and  Separate  Action  by  Ven- 
dor and  Vendee. — Though  there  is  authority  to  the  contrary,16  the  fact 
that  the  purchase  of  the  equity  of  redemption  is  made  upon  a  judicial 
sale  does  not  ordinarily  give  the  purchaser  a  right  to  set  up  the  defense 
of  usury.17  So  a  purchaser  of  mortgaged  premises  at  a  sale  of  the 
same  in  bankruptcy  cannot  question  the  mortgage  on  the  grounds  of 
usury ;  and  this  is  true  whether  or  not  the  sale  is  subject  to  the  mort- 
gage, if  the  mortgage  was  recorded  at  the  time  thereof.18  Of  course 
if  the  purchaser  at  the  sale  belongs  to  a  preferred  class  of  creditors,19 
a  different  rule  applies.  But  this  would  seem  to  be  on  the  ground  of 
the  purchaser's  status  as  a  favored  creditor  rather  than  because  of  the 
mere  fact  of  purchase.86  As  a  general  proposition  a  mortgagor  of 
premises  which  he  subsequently  sells  can  raise  the  question  of  usury 
in  respect  to  the  mortgage.1  So  a  mortgagor  in  a  usurious  mortgage, 
who  has  sold  the  mortgaged  premises  to  another,  subject  to  the  mort- 
gage, the  amount  of  which  was  deducted  from  the  purchase  price,  may 
join  with  his  vendee  in  a  proceeding  to  have  the  amount  of  usury 
exacted  deducted  from  the  mortgage;  and  this  though  he  may  have 
no  present  pecuniary  interest  in  the  matter.9  And  the  same  is  true 
where  the  original  mortgagor  continues  to  hold  some  interest  in  the 
premises,  and  is  therefore  made  a  party,  .together  with  his  grantees. 
Furthermore,  though  there  is  authority  apparently  in  principle  op- 
posed to  this  view,8  it  is  generally  held  that  the  fact  that  several  per- 
sons jointly  purchased  a  piece  of  land,  and  joined  in  a  note  and  mort- 
gage for  a  portion  of  the  purchase  money,  will  not  bar  one  of  them 
who  has  since  purchased  the  interests  of  the  others  subject  to  the  in- 
cumbrance, from  setting  up  usury  as  a  defense.4    And  where  the  title 

14.  Note:  8  L.R.A.(N.S.)   817.  20.  Note:  8  L.R.A.(N.S.)  819. 

15.  Notes:  8  L.R.A.(N.S.)  816,  817;  1.  Note:  8  L.R.A.(N.S.)  818.    See 
2  Ann.  Cas.  46.  supra,  par.  65. 

16.  Note :  22  Am.  Rep.  291.  2.  Stephens  v.  Mttir,  8  Ind.  352,  65 

17.  Note:  2  Ann.  Cas.  47.  Am.  Dec.  764. 

18.  Higbee    v.    Aetna    Bldg.,    etc.,  Note:  8  L.R.A.(N.S.)  818. 

Ass'n,  26  Okla.  327, 109  Pac.  336,  Ann.  8.  Note:  8  L.R.A.(N.S.)  817,  818. 

Cas.  1912B  223  and  note;  Nanee  v.  4.    People's  Bank  v.  Jackson,  43  S. 

Gregory,  6  Lea  (Tenn.)  343,  40  Am.  G.  86,  20  S.  E.  786,  49  A.  S.  R.  823,  27 

Rep.  41.  L.R.A.  669. 

Notes:  8     L.R.A.(N.S.)     819;     48  Notes:  8  L.R.A.(N.S.)  817;  2  Ann. 

L.R.A.(N.S.)  840.  Cas.  46. 

19.  See  supra,  par.  85. 
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to  the  property  revests  in  the  mortgagor,  the  fact  that  he  sold  it,  and 
that  his  deed  of  conveyance  contained  an  assumption  of  the  mortgage 
on  the  part  of  the  vendee  thereof,  will  not  prevent  the  mortgagor  from 
raising  the  question  of  usury.*  Indeed,  it  seems  that  usury  may  be 
set  up  by  the  vendee  if  with  the  consent  of  the  party  who  made  the 
usurious  contract,  and  who  was  to  suffer  by  it,6  but  the  debtor's 
acquiescence  in,  and  consent  to,  that  defense  must  appear  in  the  rec- 
ord.7 The  mere  refusal  of  the  mortgagor  to  set  up  the  defense  of  usury 
in  accordance  with  his  agreement  to  do  so  does  not  entitle  the  pur- 
chaser to  set  it  up.8  It  has  been  held  that  an  assignee  of  property 
subject  to  a  usurious  mortgage  may  recover  from  the  mortgagee  the 
whole  usurious  interest  paid  by  himself  and  his  assignor.'  And  where 
a  grantee  of  a  mortgagor  is  precluded  from  setting  up  the  usurious 
character  of  the  mortgage  which  he  has  assumed,  he  is  not  thereby 
precluded  from  recovering  usurious  interest  which  he  himself  has 
paid  on  the  mortgage.10  The  contrary  conclusion  has  been  reached, 
however,  where  a  vendee  assumed  a  usurious  mortgage  shortly  after 
its  execution  and  before  any  substantial  amount  was  paid  upon  it11 

VII.  Usury  as  an  Offensb 

94.  In  Absence  of  Statute. — The  taking  of  exorbitant,  or,  as  it  was 
called,  Jewish  interest,  that  is,  interest  exceeding  forty  per  cent,  was 
a  misdemeanor  at  common  law  in  England  before  the  enactment 
of  prohibitory  statutes;  and  as  late  as  1814,  very  eminent  barristers 
in  England  contended  that  in  a  clear  and  palpable  case  of  usury  a 
party  might  be  indicted  at  common  law.19  But  it  is  now  generally 
considered  that  usury  is  not  an  offense  except  as  made  so  by  statute.11 
However,  the  taking  of  usury  is  contrary  to  law,  and  therefore  if 
habitually  done  may  under  some  circumstances  constitute  an  offense 
even  in  the  absence  of  statute.  Thus,  as  any  place  in  which  illegal 
practices  are  habitually  carried  on  is  a  disorderly  house,  it  has  been 
held  that  one  who  maintains  a  place  of  business  in  which  the  law 
against  usury  is  habitually  violated  is  guilty  of  keeping  a  disorderly 
house.  This  is  true  although  the  statute  against  usury  imposes  no 
penalty  except  to  deprive  the  lender  of  his  right  to  enforce  payment 
of  any  interest^  and  does  not  prohibit  the  borrower  from  paying 

5.  Note:  8  L.RJL(N.S.)  817.  10.  Zeigler  v.  Maner,  53  S.  C.  115> 

6.  Stephens  v.  Muir,  8  Ind.  352,  65  30  S.  E.  829,  69  A.  S.  R.  842. 
Am  Dec  764.  Note:  8  L.B.A.(N.S.)  818. 

7.  Harper  v.  Middle  States  Loan,      11.  Note:  8  L.R.A.(N.S.)  819. 
etc,  Co.,  55  W.  Va.  140,  46  S.  E.  817,       12.  Note:  3  L.R.A.(N.S.)  530. 

2  Ann.  Cas.  42  and  note.  13.  Ex  parte  Berger,  193  Mo.  16,  90 

8.  Note:  2  Ann.  Caa  47.  8.  W.  759,  112  A.  B.  R.  472,  5  Ann. 

9.  Shannon  v.  Georgia  State  Bldg.,  Cas.   383   and  note,  3  L.R.A.(N.S.) 
eta,  Ass'n,  78  Miss.  955,  30  So.  51,  530  and  note. 

84  A.  S.  R.  657,  57  L.R.A.  800. 
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usury.14  But  where  no  civil  penalty  whatever  is  imposed  for  the  tak- 
ing of  usury,  a  different  rule  obtains.  Thus  a  house  in  which  money 
is  habitually  lent  at  usurious  rates  cannot  be  considered  a  disorderly 
house,  where  the  statutes  of  the  state  merely  provide  that  all  contracts 
for  loans  at  a  greater  than  the  legal  rate  of  interest  shall  be  void  as 
to  the  excess,  without  prescribing  a  penalty  for  exacting  usurious 
interest.1* 

95.  Power  of  Legislature  to  Make  Usury  Criminal  Generally. — Tn 
many  jurisdictions,  there  are  statutes  making  violations  of  the  usury 
laws  criminal,  and  though  there  are  numerous  instances  in  which  per- 
sons have  been  prosecuted  for  such  an  offense,  rarely  is  any  question 
raised  as  to  the  constitutionality  of  the  statutes.16  When  brought  into 
issue,  however,  the  power  of  the  legislature  in  this  regard  is  invariably 
sustained.  It  is  a  proposition  not  to  be  denied  that  the  legislature 
may,  under  its  police  power,  enact  such  laws  as  are  necessary  to  regu- 
late the  business  of  lending  money,  and  statutes  which  are  passed  for 
the  purpose  of  preventing  usury  and  which  penalize  its  commission 
are  therefore  recognized  as  a  valid  exercise  of  the  police  power,  in  no 
wise  violating  the  conventional  constitutional  provisions  protecting 
personal  rights.17  In  prescribing  the  rate  of  interest  the  taking  of 
which,  or  an  excess  thereof,  shall  constitute  an  offense,  the  legislature 
is  competent  to  fix  a  higher  rate  than  is  allowed  by  the  civil  laws,  and 
its  action  is  not  open  to  the  objection  that  it  effects  an  arbitrary  divi- 
sion among  usurers,  and  therefore  denies  the  equal  protection  of  the 
laws.  In  other  words  an  offense  to  take  usurious  interest  only  when 
it  is  above  a  certain  amount  is  not  unconstitutional  class  legislation.18 
It  has  been  held  that  a  state  law  making  the  taking  of  usury  criminal 
and  punishing  it  in  the  case  of  a  corporation  by  a  fine  is  not,  when 
applied  to  national  banks,  unconstitutional  as  an  interference  with 
an  agency  of  the  general  government.19 

96.  Classification! — Of  course  in  framing  a  law  making  usury  a 
crime  the  legislature  may  make  it  applicable  to  a  particular  class  or 
classes  of  persons  or  transactions,  provided  that  the  basis  of  the  classi- 
fication is  reasonable  and  that  uniform  operation  throughout  the  class 
is  secured.20    Thus  a  statute  making  the  taking  of  usurious  interest 

14.  State  v.  Martin,  77  N.  J.  L.  105  N.  W.  792,  11  L.R.A.(N.S.)  174; 
652,  73  Atl.  548,  134  A.  S.  R.  814,  18  State  v.  Sherman,  18  Wyo.  169,  105 
Ann.  Cas.  986  and  note.  Pac.  299,  Ann.  Cas.  1912C  819  and 

15.  Com.  v.  Mutual  Loan,  etc.,  Co.,  note,  27  L.R.A.(N.S.)  898. 
156  Ky.  299, 160  S.  W.  1042, 50  L.R.A.  Note:  27  L.R.A.(N.S.)  899. 
(N.S.)  1171.  18.  Ex  parte  Berger,  193  Mo.  16,  90 

16.  Notes:  3  L.R.A.(N.S.)  530;  5  S.  W.  759,  112  A.  S.  R.  472,  6  Ann. 
Ann.  Cas.  386;  Ann.  Cas.  1912C  829.  Cas.  383,  3  L.R.A.(N.S.)  530. 

17.  Ex  parte  Berger,  193  Mo.  16,  19.  Note :  5  Ann.  Cas.  386. 

90  S.  W.  759, 112  A.  S.  R.  472,  5  Ann.  20.  Note:  5  Ann.  Cas.  386.  And  see 
Cas.  383  and  note,  3  L.R.A.(N.S.)  530  Constitutional  Law,  vol.  6,  p.  401. 
and  note;  State  v.  Cary,  126  Wis.  135f 
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by  bankers  a  criine  is  not  unconstitutional  class  legislation  because 
applying  to  bankers  alone,1  although  it  would  be  if  directed  against 
only  individual  bankers.*  The  opportunities  and  temptations  of 
persons  engaged  in  banking  U>  evade  or  violate  laws  against  usury  are 
so  much  greater  and  more  frequent  than  those  of  persons  not  so  en- 
gaged as  to  raise  up  a  necessity  for  the  application  of  more  stringent 
measures  of  repression  than  are  necessary  in  respect  of  other  business 
and  persons  engaged  therein.*  So  the  ljaw  may  be  limited  in  its  oper- 
ation to  a  particular  locality,4  or  may  apply  only  to  loans  of  a  eertain 
amount.5  Thus,  a  statute  making  it  a  misdemeanor  to  take  a  certain 
extortionate  rate  of  interest  on  loans  of  less  than  a  certain  amount 
does  not  regulate  the  rate  of  interest  within  the  meaning  of  a  constitu- 
tional provision  prohibiting  special  legislation  for  that  purpose.*  Sim- 
ilarly, the  statute  may  be  confined  in  its  operation  to  loans  on  certain 
classes  of  property  if  there  is  a  reasonable  basis  for  that  restriction.7 
And  a  statute  making  it  a  misdemeanor  to  take  usury  on  loans  secured 
by  household  or  kitchen  furniture  is  not  invalid  as  tending  to  deprive 
persons  lending  on  such  security  of  the  equal  protection  of  the  laws, 
since  those  articles  furnish  a  proper  basis  for  classification  in  dealing 
with  usurious  loansi8  However,  a  contrary  rule  obtains  if  there  is  no 
reasonable  basis  for  limiting  the  act  to  loans  on  particular  property.0 
And  a  statute  which  makes  the  loaning  of  money  in  excess  of  a  pre- 
scribed rate  of  interest  a  misdemeanor,  and  which  makes  the  same 
acts  punishable  by  different  degrees  of  punishment  according  to 
whether  they  are  committed  by  employees  or  officers  of  the  corpora- 
tions authorized  by  the  statute,  or  by  other  persons  or  corporations, 
has  been  held  to  transgress  the  constitutional  provision  that  all  laws 
shall  be  uniform  in  operation.10 

97.  Construction  of  Statute. — In  conformance  with  the  general 
rules  of  statutory  construction,  a  statute  making  usury  a  crime  will 
not  be  so  construed  as  to  be  rendered  nugatory  or  unconstitutional  if 
a  different  construction  can  reasonably  be  reached.  So,  a  statute 
punishing  by  fine  and  imprisonment  the  taking  of  a  rate  of  interest 

1.  Youngblood       v.       Birmingham       Note :  5  Ann.  Gas.  386. . 

Trust,  etc.,  Co.,  95  Ala.  521, 12  So.  579,  6.  State  v.  Sherman,  18  Wyo.  169, 

36  A.  S.  R.  245,  20  L.R.A.  58.  105  Pac.  299,  Ann.  Cas.  1912C  819,  27 

Note:  5  Ann.  Cas.  387.  L.R.A.(N.S.)  898. 

And  see  Banks,  vol.  3,  p.  379. et  .  7.  Note:  Ann.  Cas.  1912C  829. 

seq. ;  Constitutional  Law,  ? o\,  6,  p.  8.  State  v.  Davis,  157  N.  C.  648,  73 

400.  S.  E.  130,  39  L.R.A.(N.S.)  136. 

2.  Notes:   3   L.R.A*(N,S.)    530;   5  9.  Ex  parte  Sohneke,  148  Cal.  262, 
Ann.  Cas.  386.  82  Pac.  956,  113  A.  S.  R.  236,  7  Ann. 

3.  Youngblood  v.  Birmingham  Trust.  Cas.   475  and  note,   2  L.R.A.(N.S.) 
etc.,  Co.,  95  Ala.  521,  12  So.  579,  36  813. 

A.  S.  R.  245,  20  L.R.A.  58.  10.  Ex  parte  Sohneke,  148  Cal.  262, 

4.  Note:  5  An*.  Cai  386.  82  Pac.  956,  113  A-  S.  R.  236,  7  Ann. 

5.  State  v.  Sherman,  18  Wyo.  169,  Cas.  475  and  note,  2  L.R.A.(N.S.)  813. 
105  Pac.  299,  Ann.  Cas,1912C  &L9  Note:  5  Amu  Cas.  386. 

and  stote,  27  L.R.A.(K.S.)  898. 
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greater  than  a  certain  per  cent  has  been  held  not  to  be  void  for  vague- 
ness and  uncertainty  in  failing  to  specify  the  period  of  time  for  which 
the  charging  of  the  excessive  rate  should  be  unlawful,  the  words  "per 
annum"  or  "for  a  year"  being  clearly  implied.!1  And  a  statute  declar- 
ing that  every  person  who  shall  take  or  receive,  by  means  of  commis- 
sion or  brokerage  charges  or  otherwise,  for  the  forbearance  of  the  use 
of  money  any  interest  at  a  rate  greater  than  a  certain  per  cent  per 
month  shall  be  guilty  of  a  misdemeanor,  is  not  restricted  to  persona 
taking  interest  by  means  of  the  commission  or  brokerage  but  applies 
to  all  persons  taking  interest  above  the  rate  specified.  The  ejusdem 
generis  rule  does  not  require  that  the  words  "or  otherwise"  shall  be 
construed  as  limiting  the  application  of  the  statute  to  persons  taking 
interest  "by  means  of  commissions  or  brokerage  charges."  12  When 
the  taking  of  usury  is  made  a  criminal  offense,  the  agent  of  the 
lender  will  be  liable  to  prosecution  if  he  charges  a  commission 
in  excess  of  the  legal  rate  of  interest.  This  has  been  held  in  respect 
to  an  agent  of  an  investment  company  who  charged  a  commis- 
sion made  on  a  loan,  in  addition  to  the  full  legal  interest,  though  the 
agent  maintained  his  own  offices,  and  no  part  of  the  commission  went 
to  the  investment  company.1*  To  constitute  usury  as  a  crime  it  is 
not  essential  that  the  transaction  between  the  lender  and  borrower  shall 
have  been  closed  with  such  a  result  that  the  lender  actually  realized 
more  than  the  amount  of  his  loan  and  legal  interest.  It  suffices  if  at 
the  outset  of  the  transaction  usurious  interest,  understood  to  be  such 
by  both  parties,  is  paid.  And  it  would  seem  that  a  payment  by  note 
is  adequate  to  constitute  the  crime.14  An  indictment  for  usury  must 
set  forth  the  place  where  the  contract  alleged  to  be  usurious  was  made. 
Otherwise,  it  will  not  contain  all  the  facts  requisite  to  constitute  the 
offense,  for  whether  the  sum  taken  as  interest  was  or  was  not  usurious 
might  depend  on  the  lex  loci  where  the  contract  was  executed.16 

11.  Note :  5  Ann.  Cas.  386.  14.  State  v.  Davis,  157  N.  C.  648,  73 

12.  Ex  parte  Berger,  193  Mo.  16,   S.  E.  130,  39  L.R.A.(N.S.)  136.    See 
90  S.  W.  759, 112  A.  S.  B.  472,  5  Ann.   supra,  par.  78  et  seq. 

Cas.  383,  3  L.R.A.(N.S.)  530.  15.  State  v.  Williams,  4  In<L  234, 

13.  Note:  46  L.R.A.(N.6.)  1158.        58  Am.  Deo.  627. 
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TlTL* 

69.  In  General 

70.  Opinions;  Reliance  on  and  Materiality  of  Representations 
7L  Effect  of  Warranty  of  Title;  Quitclaim  Deed 

Physical  Conditions 

72.  In  General 

73.  Particular  Representations 

Quantity,  Location  and  Boundaries 

74.  Quantity 

75.  Location  and  Boundaries  Generally 

76.  Reliance  on  Representations  as  to  Boundaries,  etc. 

77.  Vendor's  Knowledge  of  Falsity  of  Representations  as  to  Boundaries,  etc 

Value;  Cost  or  Income 

78.  Value  Generally 

79.  Cost  and  Other  Offers 

80.  Income  or  Profits 

Remedy  of  Purchases 

81.  In  General 

82.  Loss  of  Right  to  Sue  for  Damages  Generally 

83.  Forfeiture  of  Contract;  Completion  after  Knowledge  of  Fraud 

84.  Parties  to  Action 

Damages 

85.  In  General 

86.  Misrepresentations  as  to  Title  Generally 
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87.  Incumbrances 

88.  Misrepresentation  as  to  Quantity,  Boundaries  or  Location 

89.  Special  Damages 

VI.  Fraud  of  Purchaser 

90.  Nondisclosure  and  Misrepresentations  as  to  Value 

91.  Qualification  of  General  Rule 

92.  Inadequacy  of  Price 

93.  Misrepresentations  as  to  Personalty  Given  in  Payment 

94.  Title  or  Interest 

95.  Intended  Use;  Identity  of  Purchaser 

96.  Promissory  Representations 

97.  Remedy  of  Vendor;  Damages 

VII.  Sales  by  Agenti 

Creation  and  Proof  of  Aythoritt 

98.  In  General 

99.  Description  of  Land  to  Be  Sold  or  Conveyed 

100.  Proof  of  Authority  and  Preservation  of  Evidence 

4 

Extent  of  Authority 

101.  In  General 

102.  General  Rules  for  Construction  of  Written  Authority 

103.  Extrinsic  Evidence  and  Surrounding  Circumstances 

104.  Authority  as  Regards  Particular  Matters  Generally 

105.  Lands  Included  in  Authority  Generally 

106.  Interest  or  Quantity  Sold 

107.  Authority  to  Conclude  Contract 

108.  Reasons  for  Denying  Authority  to  Conclude  Contract 

109.  Giving  Option 

110.  Restrictions  as  to  Purchaser 

111.  Particular  Authority  as  Including  Sale 

112.  Authority  to  Convey 

113.  Terms  of  Sale  Generally 

114.  Terms  of  Payment  and  Security 

115.  Covenants  in  Conveyances 

116.  Covenants  in  Future  Conveyance 

117.  Receipt  of  Payment 

118.  Representations  by  Agent 

Method  of  Executing  Authority 

119.  In  General 

120.  Conveyances 

121.  Joint  Authority 

122.  Disclosure  of  or  Reference  to  Agency 

123.  Rights  of  Undisclosed  Principal 

Ratification 

124.  In  General 

125.  Sufficiency  of  Ratification  Generally 

126.  Knowledge  as  Element  of  Ratification 
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REVOCATION  09  AUTMOWTY 

127.  In  General 

128.  Notice  of  Revocation 

129.  Death  of  Principal 

Rights  and  Liabilities  or  Agent 

130.  In  General 

131.  Purchase  by  Agent  Generally 

132.  Purchase  from  Principal 

133.  Personal  Liability  of  Agent  to  Purchaser 

VIIL  General  Construction  and  Operation  of  Contract 

General  Principles 

134.  Rules  of  Construction  Stated 

135.  Executed  or  Executory  Nature  of  Contract 

136.  Extrinsic  Evidence  to  Vary  or  Explain  Contract 

Purchase  Money  ob  Conbtdebamoxt 

137.  In  General 

138.  Sale  by  Acreage  Generally 

139.  Inclusion  of  Land  Covered  by  Water 

140.  Provision  for  Payment  to  Third  Person  Generally 
14L  Liability  of  Purchaser  to  Third  Person  Generally 

142.  What  Constitutes  Assumption  of  Debt 

Subject  Matter  or  Sale  Generally 

143.  In  General 

144.  Right  of  Selection 

145.  Appurtenances  and  Fixtures 

Quantity;  Allowance  fob  Deficit  ob  Excess 

146.  In  General 

147.  Equitable  Relief  Generally 

148.  Method  of  Estimating  Allowance 

149.  Sale  by  Acreage 

150.  Sale  in  Gross  Generally 

151.  Determination  of  Character  of  Sale  Generally 

152.  Significance  of  Phrase  "More  or  Less"  or  the  Like 

153.  Completion  of  Contract  without  Resurvey;  Knowledge  of  Deficit 

154.  Sale  by  Original  Surveys;  Unsettled  Condition  of  Country 

« 

Time  and  Place  or  Performance 

155.  Time  of  Conveyance 

156.  Time  and  Place  of  Payment 

157.  Time  as  Essence  of  Contract  Generally 

158.  Rule  in  Equity  Generally 

169.  Making  Time  of  Essence  of  Contract  Generally 

160.  Necessity  for  Express  Stipulation 

161.  Particular  Stipulations  Considered 

162.  Unilateral  Contracts 
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163.  Effect  of  Notice  to  Perform  Generally 

164.  Sufficiency  of  Notice  to  Perform 

165.  Foreclosure  of  Purchaser's  Equities 

166.  Waiver  of  Delay  in  Payment 

167.  Oral  Extension  of  Time  of  Payment 

■ 

Dependent,  Independent  and  Concurrent  Snpamswni  * 

168.  In  General 

169.  Concurrent  Stipulations 

170.  Order  of  Time  of  Performance 

171.  Effect  of  Giving  Note  .or  Other  Obligation 

172.  Payments  to  Be  Made  in  Instalments  Generally 

173.  Qualification  of  General  Rule 

174.  Sufficiency  of  Tender  or  Offer  to  Perform 

175.  Waiver  of  Performance  of  Dependent  Stipulations 

176.  Extent  of  and  Pleading  Waiver 

General  Operation  or  Contract 

177.  Title  and  Ownership  Generally 

178.  Purchaser's  Interest  as  Viewed  in  Equity;  Rule  Stated 

179.  Forfeiture  of  Equitable  Interest 

180.  General  Protection  of  Purchaser's  Equitable  Interest 

181.  Effect  of  Performance  by  Purchaser 

182.  Eminent  Domain;  Mechanic's  Lien 

183.  Insurance 

184.  Dower;  Curtesy;  Homestead 

185.  Descent  and  Distribution ;  Death  of  Vendor  Generally 

186.  Death  of  Purchaser  Generally 

187.  Effect  of  Rescission;  Exoneration  of  Land 

188.  Options;  Death  of  Party 

189.  Judgment  Lien,  Attachment  and  Execution;  Vendor's  Interest  Generally 

190.  Extent  of  Lien  on  Vendor's  Interest 

191.  Purchaser's  Interest  Generally 

192.  Extent  of  Lien  on  Purchaser's  Interest 

193.  View  Exempting  Purchaser's  Interest  from  Lien  or  Execution 

194.  Effect  of  Full  Payment  of  Purchase  Money 

195.  Attachment  of  Purchaser's  Interest 

IX  Performance  of  Contract  Generally 

* 

Title  of  Vendor 

196.  In  General 

197.  Judicial  Sales 

198.  Sufficiency  of  Title  Generally 

199.  Express  Stipulation  as  to  Character  of  Title 

200.  Agreement  for  Special  Interest 

201.  Provision  for  Conveyance  without  Warranty  or  with  Special  Warranty 

202.  Agreement  to  "Give"  or  "Execute"  Deed;  Minority  View 

203.  General  View  as  to  Effect  of  Agreement  to  Give  or  Execute  Deed 
204:  Provision  for  Satisfactory  Title  Generally 

205.  Satisfaction  of  Third  Person 

206.  Effect  of  Bad  Faith 
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207.  Doubtful  Title*  Generally 

208.  Reasonableness  of  Doubt;  Suspicion 

209.  Title  Dependent  on  Question  of  Law 

210.  Opinion  of  Counsel  as  to  Marketability  of  Title 

211.  Title  Dependent  on  Question  of  Fact 

212.  Title  Dependent  on  Proof  of  Death 

213.  Necessity  and  Sufficiency  of  Record  Title  Generally 

214.  Unrecorded  Prior  Conveyances;  Deed  Not  in  Chain  of  Title 

215.  Loss  of  Deed  in  Chain  of  Title 

216.  Identity  of  Grantor  in  Chain  of  Title;  Misdescription  of  Land 

217.  Equitable  Title;  Tax  Title 

218.  Title  Based  on  Exercise  of  Power  of  Sale 

219.  Title  Based  on  Judicial  Proceedings 

220.  Pendency  of  Proceedings  Affecting  Title 

221.  Condemnation  Proceedings 

222.  Contingent  Estates 

223.  Title  by  Descent  or  Escheat 

224.  Title  by  Devise 

225.  Title  by  Adverse  Possession 

226.  Incumbrances  and  Easements  Generally 

227.  Easement  for  Highway  or  the  Like  over  Rural  Lands 

228.  Mortgages  and  Deeds  of  Trust  Generally 

229.  Mortgage  Barred  by  Statute  of  Limitations;  Payment 

230.  Judgment  liens 

231.  Taxes  and  Assessments 

232.  Party  Walls 

233.  Encroachments 

234.  Building  Restrictions  and  the  like  f    ' 

235.  Outstanding  Leasehold 

236.  Dower  Generally 

237.  Muniments  of  Title 

238.  Abstract  of  Title  Generally 

239.  Agreement  Ipr  Abstract  of  Title 

240.  Waiver  byjPurchaser  of  Objections  to  Title 

24L  Act  of  Purchaser  Preventing  Perfection  of  or  Clouding  Tifle 

242.  Compensation  for  and  Indemnity  against  Defects  in  Title ;  Right  of  Vendor 

243.  Right  of  Purchaser  Generally 

244.  Indemnity  or  Compensation  on  Account  of  Dower  Claim 

245.  Time  of  Existence  of  Defect  in  Title 

246.  Proof  of  Title  ' 

247.  In  General 

248.  Right  to  Demand  Security. for  Deferred  Payments 

249.  Right  to  Personal  Deed  of  Vendor  Generally 

250.  Waiver  of  Right  to  Vendor's  Personal  Deed 

251.  Preparation  of  Deed  Generally 

252.  Application  of  American  Rule 

253.  Demand  for  Deed 

254.  Tender;  Waiver 

255.  Form  of  Conveyance  Generally 

256.  Covenants  Generally 

257.  View  that  Usual  Covenants  May  Be  Required 

258.  Extent  of  Covenants 

259.  Delivery  of  Possession  4  .•■•..".».  *•  .* 
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Effect  of  Conveyance  on  Contract 

260.  In  General 

261.  Acceptance  of  Deed  from  or  to  Third  Person 

262.  Matters  of  Title 

263.  Matters  Involving  Quantity  or  Estate 

264.  Collateral  Agreements  Generally 

265.  Illustration  of  Agreements  Held  Collateral 

266.  limiting  Extent  of  Vendor's  Covenants 

267.  Mistake  or  Fraud 

Payment  of  Purchase  Monet 

268.  In  General 

269.  Payment  to  Third  Person 

270.  Tender  of  Purchase  Money  and  Securities 

271.  Interest  on  Purchase  Money 

272.  Exceptions  to  General  Rule 

273.  Proof  of  Payment 

X.  Incidental  Rights  and  Liabilities  of  Parties 

General  Matters 

274.  Nature  of  Relation 

275.  Crops 

276.  Liability  of  Purchaser  for  Rent 

277.  Taxes  and  Assessments 

Estoppel  to  Deny  Title 

278.  In  Genera] 

279.  Prior  Possession;  Fraud 

280.  Termination  of  Vendor's  Title;  Surrender  of  Possession 

281.  By  and  against  Whom  Invoked 

282.  Adverse  Possession  by  Purchaser 

Purchase  of  Adverse  Title 

283.  In  General 

284.  Application  of  and  Limitations  to  Rule 

Right  to  Possession 

285.  In  General 

286.  Forfeiture  or  Loss  of  Right  to  Possession  Generally 

287.  Demand  for  Possession 

Wast» 

288.  By  Vendor 

289.  By  Purchaser  Generally 

290.  Removal  of  Improvements  Made  by  Purchaser 

Injuries  to  Land  by  Third  Persons 

291.  Vendor's  Right  of  Action 

292.  Purchaser's  Right  of  Action 
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Accidental.  Destruction  of  Building*  and  the  Lra 

293.  General  View  as  to  Effect 

294.  Qualification  of  General  View 

295.  .Minority  View  Generally 

296.  Specific  Performance  at  Instance  of  Purchaser 

Insurance 

297.  In  General 

298.  Insurance  Held  by  Vendor  at  Time  of  Contract;  General  View 

299.  Minority  View 

Assignment  or  Transfer  by  Vendor 

300.  In  General 

301.  Bona  Fide  Purchaser  from  Vendor;  Estoppel 

Assignment. or  Transfer  by  Purchaser 

302.  In  General 

303.  Implied  Restriction  on  Right  to  Assign 

304.  Express  Restrictions  Generally 

305.  Extent  of  Restriction 

306.  Waiver  of  Restriction 

307.  General  Rights  of  Assignee  against  Vendor 

308.  Personal  liability  of  Assignee  to  Vendor 

309.  Rights  as  between  Purchaser  and  His  Assignee 

XI.  Implied  Lien  after  Conveyance 

General  Principles 

810.  General  Recognition  of  lien 

31L  Effect  of  Recording  Acts,  Statute  of  Frauds  and  Particular  Circum- 
stances 

312.  View  Denying  Existence  of  Lien;  Abolition  by  Statute 

313.  Origin  and  Basis  of  lien;  Intention  to  Claim  lien 

314.  lien  as  between  Parties  Favored 

315.  Nature  of  Interest  Sold;  Equitable  Interest 

316.  Federal  Court* 

Waiver  of  Lien  at  Time  of  Conveyance 

317.  In  General 

318.  What  Constitutes  Waiver  Generally 

319.  Taking  Personal  Obligation  of  Purchaser 

320.  Taking  Additional  Security  Generally 

321.  Requesting  or  Taking  Purchase  Money  Mortgage;  General  Role 

322.  Exceptions  to  and  Qualification  of  General  Rule 

323.  Conveyance  to  Third  Person 

Indebtedness  Covered  bt  Lien 

324.  In  General 

325.  Uncertain  and  Unliquidated  Claim 

326.  Future  Support  as  Consideration 
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In  Whose  Pavoe  Lien  Exists 

327.  In  General 

328.  Third  Person  to  Whom  Purchase  Money  Is  Made  Payable 

Assignment  of  Lien 

329.  View  that  Lien  Is  Assignable 

330.  View  that  lien  Is  Not  Assignable 

331.  Indorsement  without  Recourse;  Subrogation 

Against  Whom  Lien  Enforced 

332.  In  General 

333.  Bona  Fide  Purchasers  for  Value  Generally 

334.  Creditors  of  Vendor  Generally 

335.  View  Denying  Creditors  Protection 

336.  Purchasers  with  Notice  Generally 

337.  Payment  of  Value  and  Acquisition  of  Legal  Title 

Discharge  or  Extinguishment  of  Lien 

338.  In  General 

339.  Matters  Constituting  Extinguishment  Generally 

340.  Taking   Collateral   Security 

341.  Death  of  Vendor  or  Purchaser 

•    •     • 

Protection  and  Enforcement  of  Lien 

342.  In  General 

343.  Limitation  of  Actions  Generally 

344.  Running  of  and  Tolling  Statute 

345.  Deficiency  Decree 


i    *\ 


XII.  Retention  of  Title;  Express  Reservation  of  Lien 

Title  Retained  as  Seourfto 

346.  In  General  • 

347.  Waiver  and  Discharge  of  Lien  Generally    *- 

.348.  Recovery  of  Judgment  and  Sale  of  Land  on  Execution 

349.  Assignment  of  Lien  Generally 

350.  Priorities  Arising  out  of  Partial  Assignment 

351.  Against  Whom  Lien  Enforced 

352.  Protection  and  Enforcement  of  Lien  Generally 

353.  Strict  Foreclosure 

354.  Limitation  of  Actions 

355.  Deficiency   Decree 

356.  Redemption 

Express  Reservation  of  Libit  on  Conveyance 

357.  In  General 

358.  Sufficiency  of  Reservation  of  Lien 

359.  Waiver  and  Discharge  of  Lien 

360.  Assignment  of  Lien;  Subrogation 

361.  Against  Whom  Lien  Enforced 

906 


27  R.  C.  L.  VENDOR  AND  PURCHASER 

362.  Enforcement  of  Lien  Generally 

363.  limitation  of  Actions 

364.  Redemption 

Xm.  Recovery  by  Vendor  of  Purchase  Money  or  Damages 

365.  In  General 

366.  Form  of  Remedy 

367.  Effect  of  Provision  for  Forfeiture  of  Payments  or  Deposit 

368.  Defenses  Generally 

369.  Defects  in  Title;  Fraud 

370.  Equitable  Relief  Generally 

371.  Qualifications  of  General  Rule 

372.  Set-off  and  Recoupment 

373.  Measure  of  Damages  Generally 

374.  Resale  at  Purchaser's  Risk 

XIV.  Recovery  of  Possession  by  Vendor 

375.  In  General 

376.  Limitation  of  Actions 

XV.  Recovery  by  Purchaser  of  Payments  or  Deposits 

377.  In  General 

378.  Where  Vendor  Is  Not  in  Default    . 

379.  Termination  of  Contract  for  Default  of  Purchaser 

380.  Offer  or  Ability  of  Vendor  to  Perform 

381.  Contract  Executed  by  Conveyance 

382.  Interest 

383.  Remedy  for  Recovery  of  Payments  Generally 

384.  Limitation' of  Actions;  Set-off  or  Recoupment  by  Vendor 

385.  Lien  of  Purchaser  Generally 

386.  Effect  of  Rescission;  Priorities 

XVI.  Recovery  of  Damages  by  Purchaser 

387.  In  General 

388.  Measure  of  Damages;  General  Rule 

389.  Effect  of  Knowledge  of  Want  of  or  Defect  in  Title 

390.  Effect  of  Good  Faith;  General  Rule 

391.  View  that  Good  Faith  of  Vendor  Is  Immaterial 

392.  Consideration  Other  than  Money 

393.  Partial  Failure  of  Title 

394.  Special  Damages 

395.  Stipulation  as  to  Damages 

396.  Proof  of  Value  of  Land 


XVIL  Rescission 

* 

General  Matters 

397.  Mutual  Rescission  Generally 
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398.  Failure  of  One  Party  to  Perform  Generally 
309.  Making  New  Contract 

400.  General  Effect  of  Mutual  Rescission 

401.  Action  for  Rescission;  Parties 

402.  Jurisdiction  of  Court 

Rescission  by  Purchase* 

403.  In  General 

404.  Partial  Rescission 

405.  Option  Given  Purchaser  to  Rescind 

406.  Forfeiture  Provision  for  Benefit  of  Vendor 

407.  Mistake 

408.  Breach  of  Covenant  or  Agreement  by  Vendor 

409.  Fraud  of  Vendor  Generally 

410.  Want  of  Title  Generally 

411.  Executed  Contracts 

412.  Destruction  of  Buildings  or  Other  Improvements, 

413.  Performance  or  Offer  by  Purchaser  to  Perform 

414.  Restoration  by  Purchaser  of  Status  Quo  Generally 

415.  Surrender  of  Possession  and  Reconveyance 

416.  Liability  of  Purchaser  for  Rents  and  Profits 

417.  Compensation  of  Purchaser  for  Improvements 

418.  Waiver  of  Purchaser's  Right  to  Rescind  Generally 

419.  Continuing  Cause  for  Rescission 

420.  Particular  Acts  Constituting  Waiver 

Rescission  bt  Vendor 

421.  Default  of  Purchaser  Generally 

422.  Breach  of  Covenant  or  Agreement  by  Grantee 

423.  Waiver  of  Vendor's  Right  to  Rescind 

424.  Fraud  of  Purchaser 

425.  Conditions  Precedent  to  Rescission  by  Vendor  Generally 

426.  Return  of  Purchase  Money  Generally 

427.  Exceptions  to  General  Rule;  Vendor  Non  Sui  Juris 

428.  Reimbursement  of  Purchaser  for  Improvements 

429.  Effect  of  Rescission  on  Further  Liability  of  Purchaser 

430.  Equitable  Relief  from  Forfeiture 


XVIII.  Bona  Fide  Purchasers 

General  Principles 

431.  Rule  of  Caveat  Emptor  Generally 

432.  Successive  Conveyances  by  Common  Grantor;  Recording  Aeti 

433.  Estoppel  and  Laches  Generally 

434.  Attestation  of  Deed  or  the  Like 

435.  Claimant  under  Undelivered  Deed 

436.  Claimant  under  Conveyance  by  Agent 

437.  Claimant  under  Forged  Deed  Generally 

438.  Effect  of  Recording  Forged  or  Undelivered  Deed 

439.  Title  Established  by  Decree 

440.  Remote  Purchaser  from  Person  Non  Sui  Juris 
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441.  Application  of  Rule 

442.  Trustee  and  Beneficiary 

443.  Mortgagee;  Lessee 

444.  Purchaser  from  Heir,  Devisee,  Executor  or  Administrator 

445.  Purchaser  at  Execution  or  Judicial  Sale  Generally 

446.  Particular  Matters  Affecting  Right  to  Protection 

447.  Purchase  by  Judgment  Creditor 

448.  Reversal  or  Vacation  of  Judgment  or  Decree 

449.  Purchase  with  Notice  from  Purchaser  without  Notice 

450.  Burden  of  Proof  Generally 

Protection  against  Unknown  Equities  Generally 

451.  In  General 

452.  Purchaser  of  Equity  Generally 

453.  Where  Subsequent  Equity  the  •Better 

454.  Particular  Equities  Generally 

455.  Right  to  Remove  Fixtures 

456.  Reformation   of  Instruments 

457.  Fraud  Generally 

458.  Breaches  of  Trust 

Consideration 

459.  In  General 

460.  Assumption  of  Indebtedness  to  Third  Person;  Giving  Negotiable  Paper 

461.  Pre-existing  Indebtedness  Generally 

462.  Mortgage  to  Secure  Pre-existing  Debt 

463.  Surrender  of  Security;  Extension  of  Time  of  Payment;  Bar  of  Indebted- 

ness by  Limitation 

464.  Proof  of  Consideration  Generally 

465.  Recital  in  Deed  of  Receipt  of  Consideration 

Nones  Generally 

466.  In  General         * 

467.  Time   of  Notice   Generally 

468.  Notice  before  Payment  of  Purchase  Money 

469.  Notice  before  Acquisition  of  Legal  Title 
470*  Records  Generally 

471.  Lis  Pendens 

472.  Notice  to  Agent  Generally 

473.  General  Qualifications  of  Rule  Imputing  Notice 

474.  Scope  of  Agency;  Information  Acquired  in  Other  Transaction* 

475.  Pacts  Putting  on  Inquiry  Generally 

476.  Effect  and  Sufficiency  of  Inquiry 

477.  Inadequacy  of  Consideration 

478.  Failure  of  Vendor  to  Record  Deed 

479.  Source  of  Information;  Rumor 

480.  Existence  of  Confidential  or  Family  Relations 

481.  Disclosures  in  Chain  of  Title  Generally 

482.  Qualification  of  Rule  as  to  Disclosures  in  Chain  of  Title 

483.  Proof  of  Notice 

Possession  as  Notiob 

484.  In  General 

485   Sufficiency  and  Proof  of  Possession  Generally 
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486.  Time  and  Extent  of  Possession 

487.  Possession  Consistent  with  Record  Title 

488.  Joint  Possession  Generally 

489.  Possession  by  Husband  and  Wife  or  Parent  and  Child 

490.  Possession  by  Tenant 

491.  Continued  Possession  by  Grantor;.  Possession  Considered  Notice 

492.  Continued  Possession  by  Grantor  as  Notice  Denied 

493.  Physical  Conditions  Giving  Notice  of  Easement  Generally 

494.  Limitation  of  General  Rule 

495.  Extent  of  Notice 

496.  Effect  and  Sufficiency  of  Inquiry 

Claimant  under  Quitclaim  Deed  or  Deed  without  Warrant! 

497.  View  Protecting  Claimant 

498.  View  Denying  Protection  •   • 

499.  Qualification  of  Rule  Denying  Protection 

500.  Duty  as  to  Inquiry 
50L  Federal  Courts 

Pleading  Defense  or  Bona  Fide  Purchase 

502.  In  General 

503.  Alleging   Consideration 

504.  Denial  of  Notice 

XIX.  Restrictive  Agreements 

Nature  op  Right,  Creation  and  VALronx 

505.  Nature  of  Right  and  Its  Creation 

506.  Validity  Generally 

507.  Unreasonable  Restrictions  .^  • 

508.  Restrictions  against  Alienation  or  Partition 

Construction  ot  Restrictions 

509.  In  General 

510.  Duration  of  Restriction 

511.  Restriction  as  Affecting  Trade  or  Business  Generally 

512.  "Offensive"  or  the  Like  Trade  or  Business 

513.  Building  Line  Restrictions  Generally 

514.  Projections  over  Building  Line  Generally 

515.  Particular  Projections  Considered  Generally 

516.  Bay  or  Oriel  Windows,  Swell  Fronts  and  the  Like 

517.  Porches,  Steps  or  Cellarway 

518.  Number  and  Character  of  Buildings  or  Structures  Generally 

519.  Railway  Embankment  or  Filling  or  Bill  Board 

520.  Wall  or  Fence  as  within  Restriction 

521.  Stable  as  within  Restriction 

522.  Garage  as  within  Restriction 

523.  Educational  and  Religious  Institutions,  Hospitals,  Hotels,  etc 

524.  Multiple  or  Apartment  Houses  as  within  Restriction  Generally 
525  Restrictions  Held  to  Include  Apartment  Houses,  etc 
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Against  Whom  Bestrictjon  Enforced  ■ 

526.  Restrictions  on  Land  Retained 

527.  Restrictions  on  Land  Conveyed 

528.  Purchaser  for  Value  and  without  Notiae 

By  Whom  Restriction  Enforced 

529.  In  General 

530.  Restriction  in  Pursuance  of  General  Scheme 

531.  What  Constitutes  General  Scheme  or  Plan 

Release  ob  Extinguishment  of  Restriction 

532.  In  General 

533.  Removal  of  Restrictions  under  Power  of  Eminent  Domain 

Rbmb>t  tor  Enforcement 

534.  Injunction  against  Violation  Generally 

535.  Necessity  for  Substantial  Injury  to  Complainant 

536.  Qualifications  of  General  Rule  as  to  Awarding  Injunction 

537.  Laches  or  Acquiescence 

538.  Change  in  Character  of  Locality  Generally 

539.  Application  of  General  Rule 

540.  Abandonment  of  Neighborhood  Scheme 


I.  Introductoby 

1.  Scope  of  Article. — For  convenience  of  classification  separate 
nomenclatures  have  been  adopted  to  distinguish  sales  of  personalty 
from  similar  transactions  relating  to  real  estate.  In  the  one  case  it 
is  customary  to  designate  the  parties  as  "buyer"  and  "selle*,"  and  in 
the  other  as  "vendor"  and  "purchaser."  The  distinction  is  entirely 
artificial  and  is  adopted  only  for  convenience.  Accordingly,  the 
present  article  deals  with  contracts  for  the  transfer  of  the  ownership 
of  real  estate  in  consideration  of  a  money  price  or  some  other  thing 
of  value  passing  from  the  purchaser  to  the  vendor,  and  Hie  rights,  lia- 
bilities and  remedies  of  the  parties  to  such  contracts.  Matters  which 
are  related  to  this  subject  but  are  more  appropriate  to  other  topics  are 
the  capacity  of  th<?  parties  to  bind  themselves  by  contract;  *  transfers 
to  secure  the  pavment  of  money  or  the  performance  of  contracts  or 
other  obligations;2  transfers  by  persons  in  failing  circumstances  to 
be  sold  and  applied  to  their  debts ; 8  sales  under  judicial  process  or 
decree;  *  sales  for  the  payment  of  the  debts  of  deceased  owners;  *  sales 
for  the  payment  of  taxes;*  compelling  specific  performance  of  con- 

1.  See  Contracts,  vol.  6,  p.  593  et    '4.  ^^^^J^\f^ 

seq. ;  Deeds,  vol.  »,  p.  *»*  et  **i-  5   gee  Executors  and  Admini6tra>- 

2.  See  Mortgages,  vol.  19,  p.  225.      ^^  voj  ^  p.  317  ^  seq. 

3.  See  Assignments  for  the  Bene-      5   gee  Taxation,  vol,  26,  jx.  395  et 

jit  o»  Creditors,  vol.  2,  p.  641.  seq. 
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tracts  of  sale ; 7  the  requirement  that  a  contract  f of  the  purchase  or 
sale  of  real  estate  shall  be  in  writing ; 8  and  matters  relating  to  the 
conveyance  of  the  title.9 

2.  Contracts  of  Sale  Distinguished  from  Other  Transactions.— The 
question  has  sometimes  arisen  as  to  whether  a  contract  is  for  the  sale 
of  land  by  one  party  to  the  other,  or  whether  the  nominal  purchaser 
is  merely  employed  by  the  landowner  to  sell  the  land  as  his  agent. 
This  question  is  to  be  determined  from  a  construction  of  the  contract 
as  a  whole  for  the  purpose  of  arriving  at  the  intention  of  the  parties. 
The  fact  that  the  purchaser  agrees  to  pay  as  additional  consideration 
a  part  of  what  he  may  receive  on  a  resale  of  the  land  does  not  con* 
vert  a  contract  of  sale  into  a  contract  of  agency  to  sell.10  The  parties 
to  an  executory  contract  may  establish  either  the  relation  of  landlord 
and  tenant  or  vendor  and  purchaser  and  provide  when  the  one  shall 
end  and  the  other  begin.11  But  when  the  fixed  relation  of  vendor  and 
purchaser  is  created  by  the  conveyance  of  the  title,  which  is  an  exe- 
cuted contract,  the  other  inconsistent  relation  cannot  be  created,  for, 
the  title  being  in  the  purchaser,  .the  relation  of  landlord  and  tenant 
cannot  exist.  Merely  denominating  the  debt  as  rent  in  certain  con- 
tingencies will  not  make  it  rent  if  the  relation  of  landlord  and  tenant 
does  not  in  fact  exist.11 

3.  Modification  and  Abrogation  of  Contract. — At  common  law  it  is 
entirely  competent  for  the  parties  to  a  contract  to  modify  it  and  in- 
graft new  terms  on  it,  and,  as  regards  ordinary  contracts,  this  is  true 
though  the  contract  is  in  writing,  but  not  under  seal,  and  the  modifi- 
cation is  by  an  oral  agreement*  This  principle  is  not  affected  by  the 
general  rule  that  oral  contemporaneous  stipulations  or  agreements 
are  not  admissible  to  vary  or  add  to  written  contracts.1*  As  regards 
contracts  for  the  sale  of  land,  however,  an  additional  element  is  in- 
troduced, namely,  the  statute  of  frauds,  which  requires  that  such 
contracts  be  evidenced  by  an  agreement  in  writing.  As  shown  in 
another  place  the  authorities  are  not  in  accord  as  to  whether  this 
statute  prevents  the  modification  by  oral  agreement  of  contracts  for 
the  sale  of  land  or  other  contracts  falling  within  the  statute,14 

4.  Liability  of  Vendor  for  Defeating  Estate  Conveyed  Generally. — 
If  the  holder  of  the  legal  title,  subject  to  an  outstanding  equity  or 

7.  See  Specific  Performance,  vol.  Landlord  and  Tenant,  vol.  16,  p.  646 
25,  p.  270  et  seq.  et  seq.,  as  to  when  the  relation  of  land- 

8.  See  Statute  of  Frauds,  vol.  25,  lord  and  tenant  exists.  * 

p.  530  et  seq.  12.  Levy  v.  McDonnell,  92  Ark.  324* 

9.  See  Deeds,  vol.  8,  p.  916.  122  S.  W.  1002, 135  A.  S.  R.  183. 

10.  Gutierrez  del  Arroyo  v.  Graham.       13.  See  Contracts,  voL  6,  p.  914  et 
227  U.  S.  181,  33  S.  Ct.  248,  57  U.  S.   seq. 

(L.  ed.)  472.  14.  See  Statute  of  Frauds,  voL  25, 

11.  Levy  v.  McDonnell,  92  Ark.  324,  p.  708  et  seq. 
122  S.  W,  1002, 135  A.  S.  R.  183.    Sec 
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'held  in  trust  far  a  third  person,  wrongfully  conveys  to  a  bona  fide 
purchaser  for  value  and  thereby  defeats  the  interest  of  the  beneficiary 
he  will,  under  the  general  rules  affecting  trusts,  be  held  responsible  in 
equity  to  the  beneficiary  for  the  resulting  injury  or  loss.15  Also  as  a 
general  rule,  if  a  person  who  is  the  holder  of  the  legal  record  title 
conveys  to  a  bona  fide  purchaser  and  thereby  defeats  the  estate  or 
rights  of  his  prior  grantee  holding  under  an  unrecorded  deed,  this 
is  a  wrong  for  which  he  will  be  held  personally  liable  to  his  prior 
grantee  for  the  resulting  loss.16  And  liability  has  been  imposed  on 
a  second  grantee,  with  notice  of  an  unrecorded  deed  executed  by  his 
grantor,  where  he  (the  second  grantee)  conveys  to  a  bona  fide  pur- 
chaser and  thus  defeats  the  estate  of  the  first  grantee.17  Liability 
has  also  been  imposed  on  a  grantor  where  his  second  conveyance  was 
to  one  who  had  notice  of  the  prior  unrecorded  deed  and  the  estate  of 
the  first  grantee  was  defeated  by  the  second  grantee's  conveying  to  a 
bona  fide  purchaser,  as  a  person  is  responsible  for  the  natural  con- 
sequences of  his  own  wrongful  act  though  the  injurious  result  was 
caused  through  the  intervening  act  of  a  third  person,  provided  the 
intervening  agents  are  set  in  motion  by  the  primary  wrongdoer.18 
On  the  other  hand  if  the  second  conveyance  was  made  without  any 
intent  to  defeat  the  estate  of  the  prior  grantee,  as  where  it  was  by  quit- 
claim deed  to  one  who  had  notice  of  the  prior  conveyance  and  was 
made  under  the  belief  that  the  second  grantee  was  the  successor  to 
the  estate  or  title  of  the  first  grantee,  and  the  title  of  the  first  grantee 
was  defeated  by  a  conveyance  by  the  second  grantee  to  a  bona  fide 
purohaser,  it  has  been  held  that  the  grantor  is  not  liable  to  the  first 
grantee,  as  the  act  by  which  the  tatter's  estate  was  defeated  was  the 
act  of  the  second  grantee  for  which  the  grantor  is  not  to  be  held  liable 
in  tort19  If  the  estate  of  the  first  grantee,  for  any  reason,  is  not  affect- 
ed by  the  second  conveyance  no  cause  of  action  arises  in  favor  of  the 
prior  grantee.20  It  has  been  held  that  the  prior  grantee,  whose  estate 
is  defeated  by  the  second  conveyance,  does  not  lose  his  right  of  action 
against  his  grantor  by  thereafter  accepting  a  consideration  for  a  con- 

15.  Note:  20  Ann.  Cas.  1128.  See  L.R.A.(N.S.)  284.  As  to  proximate 
Thusts,  vol.  26,  p.  1322.  cause  generally  as  affected  by  inter- 

16.  Hilligas  v.  Kuns,  86  Neb.  68,  vening  acts  of  third  persons,  see 
124  N.  W.  925,  20  Ann.  Cas.  1124,  26  Proximate  Cause,  vol.  22,  p.  119  et 
L«.R.A.(N.S.)    284;   Madden   v.   Cold-   seq. 

well  Land  Co.,  16  Idaho  59,  100  Pac.  19.  Notes:  26  L.R.A.(N.S.)  285;  20 

358,  21  L.R.A.(N.S.)  332.  Ann.  Cas.  1127. 

Notes:    26    L.RA.(N.S.)    284;    20  20,  Marshall  v.  Roberto,  18  Minn. 

Ann.  Cas.  1126;  405, 10  Am.  Rep.  201.    See  infra,  par. 

17.  Note:  20  Ann.  Cas.  1127.  497  et  seq.,  as  to  whether  a  claimant 
IB.  Hilligas  v.  Runs,  86  Neb.  G8, 124  under  a  quitclaim  deed  is  entitled  to 

N.    W.   925,  20  Abb.  Cas.  1124,  26   protection  as  a  bona  fide  purchaser. 
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veyance  to  the  second  grantee,  though  the  amount  received  by  him 
is  to  be  considered  in  mitigation  of  the  damages.1 

5.  Remedy  of  Person  Whose  Estate  Is  Defeated. — There  is  consid- 
erable conflict  in  the  cases  as  regards  the  nature  of  the  remedy  of  a 
grantee  under  an  unrecorded  deed,  where  his  estate  is  defeated  by  a 
subsequent  conveyance  by  his  grantor.  It  is  generally  held  that  an 
action  of  tort  will  lie,  especially  where  the  second  conveyance. was  not 
innocently  made  for  a  nominal  consideration  for  the  benefit  or  sup- 
posed benefit  of  those  holding  under  the  prior  grantee,  or  where  the 
grantor  had,  or  believed  he  had,  the  right  to  rescind  the  prior  convey- 
ance ;  2  and  the  first  grantee  has  been  held  entitled  to  recover  as  dam- 
ages the  value  of  the  estate  at  the  time  it  was  defeated  by  the  second 
conveyance,  and  not  merely,  as  in  case  of  actions  for  a  breach  of  a 
covenant  of  warranty  or  for  quiet  enjoyment,  the  consideration  paid 
by  him  to  his  grantor.*  It  has  also  been  held,  where  a  grantor  for  a 
money  consideration  executed  a  second  conveyance  to  a  bona  fide  pur- 
chaser, and  thereby  defeated  the  title  of  his  first  grantee,  whose  deed 
was  not  recorded  before  the  recording  of  the  second  deed,  that  he  is 
liable  to  the  second  grantee  in  un  action  for  money  had  and 
received  to  the  extent  of  the  consideration  received  for  the  land  on 
the  second  conveyance.4  There  is  a  conflict  in  the  authorities 
as  to  the  right  of  the  prior  grantee  to  recover  in  an  action  for  breach 
of  the  covenants  of  title  contained  in  his  deed.  The  covenants 
of  seizin,  good  right  to  convey,  and  against  incumbrances  are  cove- 
nants in  prsesenti,  broken  if  at  all  when  made,  and  therefore 
where  the  title  of  the  grantee  is  defeated  or  affected  solely  on  account 
of  a  second  conveyance  or  mortgage  by  the  covenantor  there  is 
no  breach  of  the  covenant  for  which  an  action  may  be  main- 
tained.6 Also  as  a  general  rule,  to  constitute  a  breach  of  the  covenant 
of  warranty  or  for  quiet  enjoyment  there  must  be  an  eviction  under 
a  paramount  title  existing  at  the  time  of  the  conveyance.6  This  rule, 
however,  according  to  the  better  doctrine,  is  subject  to  the  exception 

1.  Hilhgas  v.  Kuns,  86  Neb.  68,  124  seq.,  1179  et  seq.  as  to  measure  of  dam- 
N.  W.  925,  20  Ann.  Cas.  1124,  26  ages  for  breach  of  a  covenant  of  war- 
L.R.A.(N.S.)  284.  rantv   or  for   quiet   enjoyment.     See 

2.  Hilligas  v.  Kuns,  86  Neb.  68,  124  also  Madden  v.  Caldwell  Land  Co.,  36 
N.  W.  925,  20  Ann.  Cas.  1124,  26  Idaho  59,  100  Pac.  358,  21  L.R.A. 
L.R.A.(N.S.)  284.    See  also  Madden  v.    (N.S.)   332. 

Caldwell  Land  Co.,  16  Idaho  59,  100  4.  Notes:  26  Lit. A. (N.S.)  286;  20 

Pac.  358,  21  L.R.A.(N.S.)  332.  Ann.  Cas.  1128. 

Notes:    26    L.R.A. (N.S.)    284;    20  5.  Note:  20  Ann.  Cas.  1128.     See 

Ann.  Cas.  1126.  Covenants,  vol.  7,  pp.  1130  et  seq., 

3.  Hilligas  v.  Kuns,  86  Neb.  68,  124  1134  et  seq.,  as  to  what  constitutes  a 
N.  W.  925*  20  Ann.  Cas.  1124,  26  covenant  of  seizin  and  good  right  to 
L.R.A.(N.S.)   284.  convey  or  against  incumbrances. 

Note :  20  Ann.  Cas.  1120.  6.  See  CovbnantS,  vol.  7,  pp.  1147 

See  Covenants,  voL  7,  pp.  1167  et  et  seq.,  1159  et  so} 
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that  where  the  grantee  fails  to  record  his  deed,  and  hid  title  is  defeated 
by  a  subsequent  conveyance  by  the  covenantor,  the  later  deed  being 
first  recorded,  the  covenant  of  warranty  is  broken,  and  an  action  may 
be  maintained  thereon  by  the  covenantee.'  But  other  authorities  t&ke 
the  view  that  there  is  no  liability  on  the  covenant  of  warranty*8 

6.  Criminal  Responsibility  of  Vendor. — As  a  general  rule,  in  case 
of  an  executory  contract  for  the  sale  of  real  estate,  under  which  the 
purchaser  is  put  into  possession  before  the  purchase  money  is  paid, 
the  unlawful  use  of  the  premises  by  the  purchaser  imposes  no  crim- 
inal liability  on  the  vendor,  where  he  did  not  participate  in  the  un- 
lawful use  and  had  no  notice  thereof  actual  or  constructive.9  If, 
however,  the  vendor  aids  or  abets  the  unlawful  acts  of  the  pur- 
chaser, he  may  be  held  criminally  responsible,  as  where  he  sells  the 
property  with  the  knowledge  and  understanding  that  it  is  to  be 
used  for  an  unlawful  purpose.10  It  has  been  held  that  a  penalty  for 
keeping  a  house  of  ill  fame  cannot  be  imposed  by  statute  and 
made  a  charge  on  the  premises,  so  as  to  affect  the  interest  of  a  vendor 
who  had  no  knowledge,  actual  or  constructive,  that  the  purchaser 
was  making  such  an  unlawful  use  of  the  premises.11  These 
principles  are  applied  in  a  number  of  cases  involving  the  criminal 
responsibility  of  a  landlord  for  the  unlawful  use  of  the  premises  by 
the  tenant.13  In  some  instances  statutes  have  been  enacted  making 
it  a  criminal  offense  for  a  person  after  having  once  sold  his  land  to  sell 
it  again  with  intent  to  defraud  either  the  first  or  second  purchaser. 
To  warrant  a  conviction  under  such  a  statute  the  second  sale  must 
not  only  be  proven,  but  it  must  also  be  shown  that  it  was  for  a  valu- 
able consideration,  and  made  fraudulently;  and  a  second  sale  is  not 
fraudulent  if  made  to  persons  at  their  request  and  after  being  fully 
informed  of  the  fact  and  tenor  of  the  first  sale.18 

■ 

II.  General  Requisites  and  Validity  of  Contract 

General  Principles 

7.  Formal  Requisites. — At  common  law  an  oral  contract  for  the 
sale  of  land  is  valid.  The  statute  of  frauds,  however,  requires  suA\  a 
contract  to  be  evidenced  by  a  written  memorandum ; u  though  courts 
of  equity  from  an  early  date  adopted  the  rule  that  such  a  contract 

7.  Notes:    20   A.    S.    R.    1128;   26  11.  State  v.  Emerson,  v.  90  Wash. 
L.R.A.(N.S.)  285.  565,  155  Pac  579,  L.R.A.1916F  325. 

8.  Adams     v.     Cuddy,     13     Pick.  12.  See  Landlord  and  Tenant,  vol. 
(Mass.)  460,  25  Am.  Dec.  330.  16,  pp.  535,  536. 

Notes:    36   L.R.A.(N.S.)    285;    20       13.  People  v.  Garnett,  35  Cal.  470, 
Ann.  Cas.  1129.  95  Am.  Dec.  125. 

9.  State  v.  Emerson,  90  Wash.  565,      14.  See  Statute  of  Frauds,  vol  25, 
155  Pac.  579,  L.R.A.1916F  325.  p.  530  et  seq. 

10.  Note:  44L.R.A.(N.S.)  860. 
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may  be  taken  out  of  the  operation  of  the  statute  by  part  performance.11 
In  case  of  a  contract  to  sell  a  homestead  it  is  sometimes  required  by 
statute  that  the  contract  be  signed  and  acknowledged  by  the  wife, 
and  it  is  made  void  unless  so  executed.16 

8.  Ineffectual  Conveyances. — Frequently  an  instrument  in  the 
form  of  a  conveyance  is  ineffectual  to  operate  as  such  by  reason  of 
some  technicality  of  the  law.  In  such  instances  courts  of  equity  have 
not  hesitated  to  treat  the  agreement  as  a  contract  to  convey  if  the 
equities  of  the  case  so  require.  Thus  a  deed  based  on  a  valuable  con- 
sideration but  ineffectual  to  operate  as  a  conveyance  is  treated  in 
equity  as  a  contract  to  convey.17  Likewise  where  a  conveyance  by  an 
agent  is  ineffectual  by  reason  of  the  form  of  its  execution  or  wtfnt  of 
authority  under  seal,  it  has  been  treated  in  equity  as  a  contract  by  the 
principal  to  convey,18  as  where  a  deed  was  executed  by  the  grantor 
with  the  name  of  the  grantee  left  blank  and  delivered  to  the  grantor's 
agent  with  parol  authority  to  insert  the  grantee's  name,  and  was  filled 
out  and  delivered  by  the  agent.19 

9.  Certainty  Generally. — Contracts  for  the  sale  of  land,  as  in  case 
of  other  contracts,  may  be  invalid  or  unenforceable  for  want  of  cer- 
tainty.20 The  maxim,  id  certum  est.  quod  oertum  reddi  potest,  fully 
applies,  however,  and  though  there  are  obscurities  in  the  contract, 
vet  if  it  contains  matter  which  will  enable  the  court  to  ascertain  the 
essential  terms  and  conditions  on  which  the  parties  intended  to  bind 
themselves,  it  will  be  upheld.1  The  omission  of  the  word  "dollars"  in 
an  offer  to  sell  "forty  acres  of  land  for  ten  per  acre,"  which  was 
accepted,  the  purchaser  agreeing  to  pay  "what  you  ask, — four  hun- 
dred dollars,"  is  not  invalid,  there  being  no  possibility  of  doubt  as  to 
its  meaning.8  As  regards  the  price,  it  is  the  general  rule  that  this 
may  be  left  to  the  determination  of  appraisers,  the  method  of  whose 
appointment  is  provided  for.8  A  court  of  equity,  however,  will  not  as 
a  general  rule  specifically  enforce  such  a  contract  where  the  stipulated 
method  of  determining  the  price  is  of  the  essence  of  the  contract  and 
where  the  parties  may  be  placed  in  statu  quo; 4  though  it  is  otherwise 

15.  See  Specific  Pfrformance,  voL  116;  Ward  v.  Newbold,  115  Md.  689, 81 
25,  p.  258  et  seq.  Atl.  793,  Ann.  Cas.  1913A  919. 

16.  Clark  v.  Bird,  158  Ala.  278,  48       Note:  2  L.R.A.(N.S.)  221. 

So.  359,  132  A.  S.  R.  25.  See  Homb-  See  Contracts,  vol.  6,  p.  643  et  seq. 
stead,  vol.  13,  p.  638  et  seq.  1.  Karns  v.  Olney,  80  Cal.  90,  22 

17.  Switzer  v.  Knapps,  10  la.  72,     Pac.  57, 13  A.  S.  R.  101. 

74  Am.  Dec.  375.  2.  Northwestern  Iron  Co.  v.  Meade> 

18.  See  infra,  par.  120.  21  Wis.  474, 94  Am.  Dec.  557. 

19.  Blacknall  v.  Parish,  59  N.  C.  70,  3.  Castle  Creek  Water  Co.  v.  Aspen, 
78  Am.  Dec  239.  See  Alteration  of  146  Fed.  8,  76  C.  C.  A.  516,  8  Ann. 
Instruments,  vol.  1,  p.  1008  et  seq.,  Cas.  660. 

as  to  filling  blanks  in  deeds  generally.       4.  Woodruff  v.  Woodruff,  44  N.  J* 

20.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  Eq.  349,  16  Atl.  4, 1  L.R.A.  380. 
96  Ala.  515,  11  So.  695,  38  A.  S.  R.       Note :  8  Ann.  Cas.  664. 
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where  the  provision  that  the  price  is  to  be  fixed  by  appraisers  is  not 
of  the  essence  of  the  contract,  but  a  subsidiary  and  incidental  part 
and  the  parties  cannot  be  placed  in  statu  quo.5 

10.  Time  of  Performance;  Description  of  Land. — A  contract  is  not 
invalidated  by  its  failure  to  specify  the  time  within  which  it.  is  to  be 
performed,  as  the  law  implies  a  reasonable  time  for  performance  in 
sbch  a  case.6  Neither  is  it  fatal  to  omit  to  state  when  the  purchase 
money  is  to  be  paid,  as  the  law  implies  that  it  is  to  be  paid  at  the  time 
of  the  conveyance,  or  on  demand.7  The  subject  matter  of  the  sale 
must  be  made  certain,  and  to  comply  with  the  statute  of  frauds  the 
contract  must  designate  the  land  sold  with  reasonable  certainty,  but 
this  does  not  preclude  oral  evidence  from  Ijeing  admissible  to  apply 
a  description  otherwise  indefinite  and  thus  identify  the  subject 
matter.8  Uncertainty  in  the  description  of  land  excepted  from  a  con- 
tract to  convey  does  not  render  the  contract  void,  but  merely  avoids 
the  exception.9 

11.  Designation  of  Parties. — The  same  particularity  in  designating 
the  parties  to  an  executory  contract  as  is.  necessary  in  case  of  a  deed 
is  not  required.  Thus  a  contract  for  the  sale  of  land  to  a  partnership 
sufficiently  identifies  the  individual  partners  as  the  persons  entitled  to 
a  conveyance.10  Also  a  contract  executed  by  an  agent  without  the 
disclosure  of  his  principal  may  be  enforced  by  the  latter.11  The  ques- 
tion as  to  the  sufficiency  of  the  designation  of  the  parties  chiefly  arises 
in  cases  where  it  is  claimed  that  the  memorandum  of  the  contract  is 
insufficient  to  eomply  with  the  requirements  of  the  statute  of  frauds, 
and  in  this  respect  is  treated  in  another  title.11  Where  the  contract 
recites  the  receipt  from  a  named  person  of  a  sum  of  money  to  apply 
as  part  payment  on  land  described  therein,  etc.,  and  provides  that  the 
balance,  consisting  of  a  specified  sum,  shall  be  "paid  on  delivery  of 

5.  Castle  Creek  Water  Co.  v.  Aspen,  469,  13  N.  E.  210,  2  A.  S.  R.  118; 
146  Fed.  8,  76  C.  C.  A.  516,  8  Ann.  Minneapolis,  etc.,  R.  Co.  v.  Cox,  76  la. 
Cas.  660  and  note.  306,  41  N.  W.  24,  14  A.  S.  R.  216; 

6.  Eastern  v.  Montgomery,  90  Cal.  Bacon  v.  Leslie,  50  Kan.  494,  31  Pac. 
307,  27Pac.280,25  A.  S.  R.  123;  Ulls-  1066,  34  A.  S.  R.  134;  Stromme  v. 
perger  v.  Meyer,  217  111.  262,  75  N.  B.  Rieck,  107  Minn.  177,  119  N.  W.  948, 
482,  3  Ann.  Cas.  1032,  2  L.R.A.(N.S.)  131  A.  S.  R.  452;  Flegel  v.  Dowling, 
221.  54  Ore.  40,  102  Pac.  178, 135  A.  S.  R. 

Note:  2LJR.A.(N.S.)  222.  812, 19  Ann.  Cas.  1159.    See  Statute 

7.  Bartz  v.  Paff,  95  Wis.  95,  69  N.  or  Frauds,  vol.  25,  p.  649  et  seq. 
W.  297,  37  L.R.A.  848.  9.  Lange  v.  Waters,  156  Cal.  142, 

8.  Preble  v.  Abrahams,  88  Cal.  245,  103  Pac.  889,  19  Ann.  Cas.  1207  and 
26  Pac.  99,  22  A.  S.  R.  301;  Drennen  note. 

v,  Williams,  59  Colo.  301, 148  Pac.  265,  10.  Townshend    v.    Goodfellow,    40 

Ann.  Cas.  1917A  664;  Allen  v.  Kit-  Minn.  312,  41  N.  W.  1056, 12  A.  S.  R. 

chen,  16  Idaho  133,  100  Pac.  1052,  18  736,  3  L.R.A.  739. 

Ann.    Cas.    914,    L.R. A.1917A    563 ;  11.  See  infra,  par.  123. 

White  v.  Hermann,  51  111.  243,  99  Am.  12.  See   Statute   of   Frauds,  vol. 

Dee.  543:  Hamilton  v.  Harvey,  121  111.  25,  p.  637  et  seq. 
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good  and  sufficient  warranty  deed,"  and  is  signed  by  the  vendor,  it  is 
not  open  to  the  objection  that  it  fails  to  show  by  whom  or  to  whom  the 
deed  is  to  be  made.18 

12.  Illegality. — Sales  or  contracts  for  the  sale  of  land  m&y  be  unen- 
forceable as  violative  of  public  policy  or  in  contravention  of  a  statute 
and  for  such  reason  illegal.14  Thus  a  contract  by  a  guardian  to  sell 
his  wards'  land  in  advance  of  legal  authority  has  been  held  contrary 
to  public  policy.16  And  the  same  is  held  true  of  a  contract  to  purchase 
land  from  one  accused  of  a  crime,  the  object  of  the  parties  being  to 
enable  the  vendor  to  escape.16  Public  policy  is  also  the  ground  on 
which  the  common  law  prohibited  the  conveyance  of  land  held 
adversely  to  the  grantor,  such  transactions  being  regarded  as  champer- 
tous.17  It  has  also  been*held  that  a  scheme  of  sale  which  constitutes 
a  lottery  is  illegal.18  And  on  the  same  principle  a  contract  to  sell  land 
is  illegal  at  the  suit  of  the  purchaser,  where  part  of  the  consideration 
consists  of  the  purchaser's  services  in  procuring  legislation  by  Congress 
authorizing  the  purchase  of  the  land  by  the  United  States  for  a  public 
purpose.19  The  mere  fact  that  a  vendor  knows  that  the  purchaser 
intends  to  use  the  property  for  an  illegal  or  immoral  purpose  has  been 
held  not  to  render  the  transaction  illegal.*0  A  contract  for  the  sale 
of  real  estate  is  not  void  because  made  on  Sunday,  under  a  statute 
forbidding  the  doing  of  any  labor,  business,  or  work  "of  his  ordinary 
calling"  on  that  day,  where  the  transaction  was  not  a  part  of  the 
ordinary  calling  of  either  party.1  A  provision  in  a  contract  for  the 
sale  of  a  farm  for  an  increased  price  in  case  -the  market  price  of  the 
produce  of  the  farm  should  rise  in  price  on  or  before  a  certain  time  is 
not.  invalid  as  a  wagering  contract.*  If  a  conveyance  is  executed  for 
the  purpose  of  defrauding  the  creditors  of  the  vendor,  it  is  as  a  general 

13.  Moore  v.  Gariglietti,  228  HI.  143,  71,  26  S.  Ct.  567,  50  U.  S.  (L.  ed.)  939, 
81  N.  E.  826, 10  Ann.  Cas.  560.  6  Ann.  Cas.  217  and  note.    As  to  the 

14.  Sage  v.  Hampe,  235  U.  S.  99,  35  validity  of  lobbying  contracts  general- 
S.  Ct  94,  59  U.  S.  (L.  ed.)  147  (eon-  ly,  see  Contracts,  vol.  6,  p.  731  et  aeq. 
tract  to  procure  title  to  Indian  lands  20.  Spragne  v.  Rboney,  82  Mo.  493, 
and  resell  in  violation  of  the  policy  of  52  Am.  Rep.  383.  This  is  the  general 
the  federal  laws  with  regard  to  the  ^jg  appiied  in  the  sale  of  chattels, 
alienation  of  land  by  the  Indian  al-  See  Salb8   voL  23,  p.  1317  et  seq. 

^f  V-mMiteAe U  n  S2V£\  X  ?in;  1-  R<*W  v.  Robinson,  134  N.  C. 
(Pa.)  110,  2  Am.  Dec.  417  (contract  503    4?  g    £    M    m  A'  g    R    m 

scribed  by  statute).  Holidays    vol.  25  p.  1426,  as  to  the 

15.  LeRoy  v.  Jacobsky,  136  N.  C.  IP™™1  validity  of  contracts  made  on 
443,  48  S.  E.  796,  67  L.R.A.  977.  Suj?da7- 

16.  Dodson  v.  Swan,  2  W.  Va.  511,  2-  Ferguson  v.  Coleman,  3  Rich.  L. 
98  Am.  Dec.  787.  (S.  C.)  99,  45  Am.  Dec.  761.    As  to 

17.  See  infra,  par.  18.  the  general  validity  of  gambling  or 

18.  §ee  Lotteries,  vol.  17,  p.  1224.  wagering  contracts,  see  Gaming,  vol. 

19.  Hazelton  v.  Sheckells,  202  U.  S.  12,  p.  745  et  seq. 
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rule  upheld  as  between  the  parties,  or,  which  operates  to  the  same 
effect,  the  parties  being  in  pari  delicto  the  vendor  is  denied  relief  from 
the  transaction ;  on  the  other,  hand,  as  a  general  rule,  if  the  contract 
is  executory  the  courts  refuse  to  enforce  it  at  the  instance  of  either 
party.*  Where  several  persons  are  negotiating  with  a  landowner  for 
the  purchase  of  land  at  private  sale,  an  agreement  by  one  to  pay  the 
other  a  certain  sum  or  sell  him  a  portion  of  the  land  in  consideration 
of  withdrawing  his  competition  is  not  against  public  policy.4     - 

13.  What  Law  Governs.— *If  a  deed  is  executed  in  one  jurisdiction 
and  the  land  lies  in  another,  the  requisites  and  validity  of  the  con- 
veyance are  governed  by  the  law  of  the  jurisdiction  where  the  land  is 
situated.*  This  principle  includes  the  capacity  of  persons  to  convey.6 
It  also  applies  as  regards  the  operation  and  effect  of  covenants  of  title, 
considered  as  covenants  real  which  run  with  the  land,7  and  where  it 
is  sought  to  base  an  estoppel  on  a  covenant  of  warranty  and  thereby 
give  indirect  operation  to  the  covenant  as  a  conveyance.9  It  is  also 
held  that  the  measure  of  damages  for  the  breach  of  such  covenants  is 
governed  by  the  law  of  the  jurisdiction  in  which  the  land  is  situated 
though  the  action  is  brought  in  another  jurisdiction.*  It  is  otherwise, 
however,  as  to  purely  personal  covenants  or  agreements  though  incor- 
porated in  a  deed,  if  they  do  not  run  with  the  land,  and  they  are 
governed  ordinarily  by  the  law  of  the  place  of  contract  ;10  such  as  an 
agreement  by  a  purchaser  to  assume  and  pay  an  incumbrance  on  the 
land  conveyed.11  Also,  according  to  the  view  taken  in  most  jurisdic- 
tions, the  validity  and  effect  of  executory  contracts  for  the  sale  of  land 

3.  Dent  v.  Fergnson,  132  U.  S.  50, 10  7.  Beaucbamp  v.  Bertig,  90  Ark. 
S.  Ct  13,  33  V.  S.  (L.  ed.)  242.  See  361,  119  S.  W.  75,  23  L.R.A.(N.S.) 
Fraudulent  Conveyances,  vol.  12,  p.  659;  Clement  v.  Willett,  105  Minn.  267, 
610  et  seq.  117  N.  W.  491,  17  L.RA.(N.S.)  1094; 

4.  White  v.  McMatb,  127  Tenn.  713,  Smith  v.  Ingram,  130  N.  C.  100,  40  S. 
156  S.  W.  470,  44  L.R.A.(N.S.)  1115  E.  984,  61  L.R.A.  878;  132  N.  C.  959, 
and  note;  Camden  v.  Dewing,  47  W.  44  S.  E.  643,  95  A.  S.  R.  680;  Tillot- 
Va.  310,  34  S.  E.  911,  81  A.  S.  R.  797.  son  v.  Prichard,  60  Vt.  94, 14  Atl.  302, 
See  also  Hyer  v.  Richmond  Traction  6  A.  S.  R.  95. 

Co.,  168  U.  S.  479,  18  S.  Ct.  114,  42  Note:  17L.R.A.(N.S.)  1094. 

U.  S.  (L.  ed.)  547.  See  Covenants,  vol.  7,  p.  1099  et 

5.  Watts  v.  Waddle,  6  Pet.  389,  8  U.  seq.,  as  to  covenants  running  with  the 
S.  (L,  ed.)  437;  Fall  v.  Fall,  75  Neb.  land  generally. 

120, 106  N.  W.  412, 113  N.  W.  175, 121  8.  Smith  v.  Ingram,  130  N.  C.  100, 

A.  S.  R.  767 :  Smith  v.  Ingram,  130  40  S.  E.  984,  61  L.R A.  878,  132  N.  C. 

N.  C.  100,  40  S.  E.  984,  61  L.RA.  678,  959,  44  S.  E.  643,  95  A.  S.  R.  680. 

132  N.  C.  959,  44  S.  E.  643,  95  A  S.  9.  Tillotson  v.  Prichard,  60  Vt.  94, 

R.  680.  14  Atl.  302,  6  A.  S.  R.  95. 

Note:  Ann.  Cas.  1913C  230.  Note:  17  L.R.A.(N.S.)  1096. 

See  Conflict  of  Laws,  vol.  5,  pp.  10.  Note:  17  L.R.A.(N.S.)  1094. 

952,  953.  11.  Clement  v.  Willett,  105  Minn. 

6.  Beauehamp  v.  Bertig,  90  Ark.  267,  117  N.  W.  491,  127  A,  S.  R.  562, 
351,  119  S.  W.  75,  23  L.R.A.(N.S.)  15  Ann,  Cas.  1053,  17  L.R.A.(N.S.) 
659.  1094. 
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are  governed  by  the  law  of  the  place  where  the  contract  is  made  and 
is  to  be  performed  and  not  by  the  law  of  the  place  where  the  land  is 
situated.12  The  application  of  this  principle  most  frequently  arises 
in  oases  involving  the  operation  and  effect  of  the  statute  of  frauds  and 
in  this  connection  is  discussed  in  another  place.19  For  the  reason  that 
the  lex  rei  sitae  governs  the  decree  of  a  court  of  one  jurisdiction  cannot 
itself  operate  to  transfer  the  title  to  land  in  another  jurisdiction.14 

Subject  Matter  of  Sale 

14.  In  General. — As  a  general  rule  all  interests  in  real  estate  lyoth 
legal  and  equitable  may  be  the  subject  of  sale.15  •  And  one  who  has 
acquired  an  equitable  title  or  interest  under  an  executory  contract 
may  make  a  contract  to  sell  it  to  a  third  person  without  waiting  to 
obtain  his  deed.16  So  an  estate  in  remainder  or  reversion  may  be  the 
subject  of  sale.17  A  mere  right  of  entry,  however,  on  breach  of  a  con- 
dition subsequent  at  a  future  time,  is  not  an  estate  or  interest  in  land, 
and  is  not  at  common  law  the  subject  of  a  sale  or  assignment.18 
According  to  the  common  law  idea  of  a  mortgage  the  mortgagee  is 
vested  with  the  legal  estate  which  he  may  transfer  by  deed ;  but  ac> 
cording  to  the  equitable  doctrine  in  force  in  many  jurisdictions  a 
mortgage  is  regarded  as  a  mere  security  vesting  no  estate  in  the  mort- 
gagee,19 and  it  has  been  held  that  the  mortgagee  even  after  condition 
broken  cannot  convey  the  legal  title,  and  that  his  deed  as  mortgagee 
alone  without  a  transfer  of  the  debt  passes  nothing.40 

15.  Public  Lands. — Where  a  person  by  possession  and  occupancy 
or  otherwise  has  acquired  a  right  of  preference  to  enter  certain  public 
land  and  obtain  a  grant  therefor,  he  has  authority,  in  the  absence  of 
a  restraining  statute,  to  transfer  his  right  of  entry,  and  the  assignee  is 
clothed  with  the  same  right  to  enter.  Such  a  transfer  is  a  good  con- 
sideration of  the  promise  of  the  purchaser  to  pay  therefor.1    So  the 

12.  Selover  v.  Walsh,  226  U.  S.  112,  17  U.  S.  (L.  ed.)  91;  Filiey  v.  Dun- 
33  S.  Ct.  69,  57  U.  S.  (L.  ed.)  146;  can,  1  Neb.  134,  93  Am.  Dec.  337. 
Wolf  v.  Burke,  18  Colo.  264,  32  Pac.  W.  Townshend    v.    Goodfellow,    40 
427,  19  L.R. A.  792 ;  Miller  v.  Wilson,  Minn.  312,  41  N.  W.  1056,  12  A.  S.  R. 
146  111.  523,  34  N.  E.  1111,  37  A.  S,  R.  736,  3  L.R.A.  739. 

186 ;  Poison  v.  Stewart,  167  Mass.  211,  17.  Cribbins  v.  Markwood,  13  Grat. 

45  N.  E.  737,  57  A.  S.  R.  452,  36  <Va.)  495,  67  Am.  Dec.  775.    See  Re- 

L.R.A.  771;  Siegel  v.  Robinson,  56  Pa.  mainders,  vol.  23,  p.  572  et  seq. 

St.  19,  93  Am.  Dec.  775.  18.  Bethlehem  v.  Annis,  40  N.  H. 

13.  See  Statute  of  Frauds,  vol.  25,  34,  77  Am.  Dec.  700. 

p.  698.  19.  See  Mortgages,  vol.  19,  p.  309 

14.  Watts  v.  Waddle,  6  Pet.  889,  8  et  seq. 

U.  S.   (L.  ed.)  437;  Pall  v.  Pall,  75  20.  Dutton  v.  Warschauer,  21  Cal 

Neb.  120,  106  N.  W.  412,  113  N.  W.  609,  82  Am.  Dec.  765. 

175,  121  A.  S.  R.  767.    See  Specific  1.  Bush  v.  Marshall,  6  How.  284,  12 

Performance,  vol.  25,  p.  324.  U.  S.    (L.  ed.)   440;  Montgomery  v. 

15.  Crews  v.  Burcham,  1  Black  352.  Pacific  Coast  Land  Bureau.  94  Cal. 
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pre-emption  rights  acquired  by  actual  settlers  on  federal  lands  under 
the  early  federal  statutes  were  recognized  as  a  proper  subject  of  sale.* 
The  later  federal  homestead  laws,  however,  contemplate  the  acquisi- 
tion of  title  by  bona  fide  settlers  only,  and  render  invalid  as  against 
public  policy  contracts  of  sale  thereof  by  the  entryman  before  final 
proof.8  This,  however,  does  not  prevent  one  who  has  settled  and 
made  improvements  on  public  lands  from  selling  his  improvements, 
and  the  sale  will  constitute  a  valid  consideration  for  the  promise  of 
the  buyer  to  pay  therefor.*  Such  a  sale  is  regarded  as  a  sale  of  per- 
sonal property,  as  distinguished  from  a  sale  of  an  interest  in  land, 
and  does  not  come  within  the  provision  of  the  statute  of  frauds  requir- 
ing contracts  for  the  sale  of  an  interest  in  land  to  be  in  writing.5*  If 
the  promisor  has  acquired  title  to  the  land  from  the  government  his 
promise  thereafter  made  to  compensate  the  promisee  for  improvements 
theretofore  made  upon  the  land  while  the  title  was  in  the  government 
has  been  held  nudum  pactum.6  This  is  also  held  true  as  to  a  promise 
to  pay  for  the  right  of  possession  and  good  will  to  a  tract  of  vacant 
land  belonging  to  the  United  States  if  the  vendor  has  no  possession 
of  or  right  to  such  lands.7 

16.  After  Acquired  Property. — It  is  not  ugjusual  for  persons  to  con- 
tract to  convey  by  a  certain  time,  though  they  have  no  title  to  the  land 
at  the  time  of  the  contract,  and  the  validity  of  such  contracts  is  up- 
held.8 And  a  fortiori  it  is  not  necessary  that  the  vendor  should  be  the 
absolute  owner  of  the  property  at  the  time  he  enters  into  the  agreement 
of  sale.  An  equitable  estate  in  land,  or  a  right  to  become  the  owner  of 
the  land,  is  aa  much  the  subject  of  sale  as  is  the  land  itself,  and  when- 
ever one  is  so  situated  with  reference  to  a  tract  of  land  that  he  can 
acquire  the  title  thereto,  either  by  the  voluntary  act  of  the  parties 
holding  the  title,  or  by  proceedings  at  law  or  in  equity,  he  is  in  a  posi- 
tion to  make  a  valid  agreement  for  the  sale  thereof,  without  disclos- 
ing the  nature  of  his  title.9    Where  there  is  a  contract  to  convey  an 

284,  29  Pac.  640,  28  A.  S.  R.  122;   113,  25  Am.  Dec.  79. 

Carstfn  v.  Smith,  5  Minn.  78,  77  Am.       Note:  26  Am.  Dec.  214. 

Dec.  539;   Smith  v.  Rankin,  4  Yerg.       7.  Smith  v.  Rankin,  4  Terg.  (Tenn.) 

(Tenn.)  1,  26  Am.  Dec.  213.  1,  26  Am.  Dec.  213. 

2.  Thredgill  v.  Pintard,  12  How.  24,  8.  Ryan  v.  United  States,  136  U. 
13  U.  S.  (L.  ed.)  877;  Stark  v.  Starr,  S.  68,  10  S.  Ct.  913,  34  U.  S.  (L.  fed.) 
94  U.  S.  477,  24  U.  S.  (L.  ed.)  276.       447;  Hanson  v.  Fox,  155  Cai.  106,  99 

3.  Moffatt  v.  Bulson,  96  Cal.  106,  Pao.  489,  132  A.  S.  R.  72,  20  L.R.A. 
30  Pac.  1022,  31  A.  S.  R.  192.-  See  (N.S.)  338;  Backman  v.  Park,  157 
Public  Lands,  vol.  22,  p.  322  et  seq.   Cal.  607,  108  Pac.  686,  137  A.  S.  R. 

4.  Wilson  v.  Webster,  Morris  (la.)  153;  Filley  v.  Duncan,  1  Neb.  134,  93 
312,  41  Am.  Dec.  230;  Ratcliff  v.  Am.  Dec.  337;  Jackson  v.  Sharp,  9 
Bridger,  1  Rob.  (La.)  57,  36  Am.  Dec.  Johns.  (N.  Y.)  163,  6  Am.  Dec.  267; 
683.  McVeety  v.  Harvey  Mercantile  Co.,  24 

5.  See  Statute  of  Frauds,  vol.  25,  N.  D.  245,  139  N.  W.  586,  Ann.  Cas. 
p.   537.  '  1915B1028. 

6.  Carson  v.  Clark,  1  Scam.   (LI.)    .  9.  Eaton   v.   Montgomery,   90   CaL 
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estate  which  the  vendor  does  not  own  at  the  time,  if  he  afterwards 
becomes  the  owner  a  court  of  equity  may  compel  a  specific  perform- 
ance by  him ; 10  and  ordinarily  if  the  vendor  is  able  to  make  a  good 
title  at  the  time  stipulated  for  he  may  not  only  maintain  an  action 
at  law  for  damages  for  a  breach  by  the  purchaser,11  but  may  also 
sue  to  compel  specific  performance  by  the  purchaser  and  recover  the 
agreed  consideration.12  It  has  been  held  that  where  a  person  has  no 
interest  in  the  lands  which  he  agrees  to  convey,  but  volunteers  to  enter 
into  a  contract*  as  a  mere  venture  or  speculation,  he  is  not  a  bona  fide 
contractor,  and  a  court  of  equity  will  not  aid  him  in  enforcing  it.1* 
The  correctness  of  this  rule  in  its  application  to  a  case  wherein  there 
is  rio  charge  of  bad  faith  has,  however,  not  only  been  seriously  ques- 
tioned, but  has  been  distinctly  repudiated.14  Both  in  England 
and  in  this  country  it  is  recognized  that  a  naked  possibility  or  expect- 
ancy of  an  heir  in  the  estate  of  his  ancestor  may  be  the  subject  of  a 
pale,  and  the  title  and  rights  of  the  purchaser  will  be  enforced  in 
equity  if  the  transaction  is  fair  and  free  from  fraud ; 16  and  such  a 
transfer  is  valid  as  against  judgment  creditors  of  the  vendor  levying 
on  the  land  after  the  death  of  the  ancestor.16  One  who  contracts  to 
convey  Indian  lands  not  belonging  to  him,  but  allotted  and  patented 
to  members  of  an  Indian  tribe,  cannot  consistently  with  the  policy  of 
the  United  States  as  expressed  in  the  restrictions  on  alienation  of 
such  lands  by  the  allottees  be  held  bound  by  his  contract  so  as  to  be 
liable  in  damages  at  law  for  its  breach.17  Under  the  principle  of 
estoppel  it  is  possible  to  convey  a  subsequently  acquired  interest.18 
17.  Possessory  Rights  and  Defective  Title. — Imperfect  titles  and 
possessory  rights  in  land  though  founded  on  a  disseisin  will  be  pro-  * 
tected  by  the  courts  as  against  all  but  the  rightful  owner,  and  may  be 
the  subject  of  a  sale  and  constitute  a  valuable  consideration  for  the 

307,  27  Pac.  280,  25  A.  S.  R.  123;       15.  Hale  v.  Hotlon,  90  Tex.  427,  39 

Provident  Loan   Trust   Co.  v.  Mcln-  S.  W.  287,  59  A.  S.  R.  819,  36  L.R.A. 

tosh,  68  Kan.  452,  75  Pac.  498, 1  Ann.  75.    See  also' Johnson  v.  Johnson*  170 

Cas.  906.     See  also  Burks  v.  Davies,  Mo.  34,  70  S.  W.  241,  59  L.R.A.  748. 

85  Cal.  110,  24  Pac.  613,  20  A.  S.  R.  See  Descent  and  Distbibution,  vol. 

213.  9,  p.  133  et  seq. 

10.  Filley  v.  Duncan,  1  Neb.  134,  93  16.  Hale  v.  Hollon,  90  Tex.  427,  39 
Am.  Dec.  337.  S.  W.  287,  59  A.  S.  R.  819,  36  L.R.A; 

11.  Backman  v.  Park,  157  Cal.  607,  75. 

108  Pac.  686,  137  A.  S.  R.  153.  17.  Sage  v.  Hampe,  235  U.  S.  99, 

12.  Note:  3  L.R.A.  739.  35  S.  Ct.  94,  59  U.  S.  (L.  ed.)  147. 

13.  Townshend  v.  Goodf ellow,  40  18.  McAdams  v.  Bailey,  169  Ind. 
Minn.  312,  41  N.  W.  1056,  12  A.  S.  R.  518,  82  N.  E.  1057,  124  A.  S.  R.  240, 
736,  3  L.R.A.  739.  13   L.R.A.(N.S.)    1003.     See   Deeds, 

14.  Provident  Loan  Trust  Co.  v.  Mc-  vol.  8,  p.  1058  et  seq.,  as  to  the  general 
Intosh,  68  Kan.  452,  75  Pac.  498,  1  effect  of  a  deed  to  carry  a  title  subse- 
Ann.  Cas.  906  (referring  to  authori-  quently  acquired  by  the  grantor, 
ties). 
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promise  of  the  purchaser  to  pay.10  The  release  or  assignment  off  a 
claim  to  property,  where  the  claim  is  made  in  good  faith,  and  the 
releasee  or  assignee  knows  what  he  is  bargaining  for  and  is  not 
deceived  and  therefore  not  defrauded,  is  sufficient  a  consideration  for 
a  payment  or  promise,  even  though  the  claim  prove  to  be  unfounded 
in  law.  If  the  law  were  otherwise,  it  would  be  open  to  every  party 
who  had  purchased  by  quitclaim  deed  a  title  which  proved  invalid, 
to  sue  for  and  recover  back  the  consideration,  and  thus  have  the 
benefit  of  a  principle  which  would  be  equivalent  to  an  implied  war- 
ranty of  title,  even  though  the  vendor  had  expressly  refused  t6  war- 
rant, and  the  purchaser  had  by  the  mere  quitclaim  obtained  all  he 
bargained  for.  Such  a  doctrine  would  be  manifestly  absurd,  and  it 
finds  no  support  in  the  law.20  The  question  arises,  however,  in  cases 
where  the  vendor  has  no  title  and  nevertheless  seeks* to  recover  the 
agreed  price,  whether  the  sale  was  of  the  land  itself,  which  implies 
that  the  vendor  has  a  good  title,  or  was  merely  a  sale  of  his  claim  to 
the  land.  Where  the  contract  of  sale  is  the  land  itself,  the  purchaser 
has  a  right  to  a  title  clear  of  all  defects  and  incumbrances,  in  the 
absence  of  any  stipulation  to  the  contrary,  and  hence  when  called  on 
for  the  price  he  may  defend  by  showing  that  the  title  offered  is  defec- 
tive. But  where  the  vendor  has  agreed  to  convey  not  the  land  itself 
but  merely  his  claim  to  the  land  there  is  no  implication  that  he  musk 
have  a  good  title.1 

18.  Land  Held  Adversely. — The  buying  and  selling  of  dormant 
titles  was  the  particular  form  of  maintenance  against  which  the  stat- 
ute of  32  Hen.  VIII.  was  directed.  And  in  some  jurisdictions  in  this 
country  such  prohibition  has  been  incorporated  into  the  statutes  or 
such  conveyances  have  been  considered  as  invalid  at  common  law. 
In  majay  jurisdictions,  however,  there  is  no  law  against  such  traffic, 
and  there  being  perfect  freedom  of  alienation  one  may  generally  sell 
and  transfer  whatever  he  owns  or  thinks  he  owns  if  there  is  no  fraudu- 
lent design  in  the  transaction.1 

Assent 

19.  In  General. — To  consummate  a  binding  contract  for  the  sale 
of  land  there  must,  as  in  case  of  other  contracts,8  be  a  meeting  of  the 

19.  Herrod  v.  Blackburn,  56  Pa.  St.  (L.  ed.)  278;  Conn  v.  Mantfee,  2  A. 
103,  94  Am.  Dec.  49.  K.  Marsh.  (Ky.)  396, 12  Am.  Dec.  417; 

20.  Sheldon  v.  Rice,  30  Mich.  296, 18  Ft.  Jefferson  Imp.  Co.  v.  Dupoyster, 
Am.  Rep.  136.                                      *  108  Ky.  792,  51  S.  W.  810,  48  L.R.A. 

1.  See  infra,  par.  196  et  seq.,  as  to  537;  Huston  v.  Scott,  20  Okla.  142, 
the  sufficiency  of  the  vendor's  title  gen-  94  Pac.  512,  35  L.R.A.(N.S.)  721  and 
erally.  note;  Nichols  v.  Reynolds,  1  R.  I.  30, 

2.  See    Champerty    and    Mainte-  36  Ain.  Dec.  238. 

hancb,  vol.  5,  p.  280  et  seq.    See  also      3.  See  Contracts,  vol.  6,  p.  599. 
Noonan  v.  Lee,  2  Black  499,  17  U.  S. 
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minds  of  the  parties,  that  is,  mutual  assent;  they  must  assent  to  the 
same  thing  in  the  same  sense,4  and  all  the  material  terms  of  the  con- 
tract must  be  agreed  on,  since  otherwise  there  is  no  completed  con- 
tract.6 The  assent  of  the  parties,  in  case  of  formally  drawn  contracts, 
is  evidenced  by  the  written  contract  itself.  It  may,  however,  be  evi- 
denced by  an  offer  by  one  party  and  an  acceptance  thereof  by  the 
other,  for  as  is  shown  elsewhere  several  writings  such  as  letters,  etc., 
may  be  relied  on  as  a  sufficient  memorandum  to  take  a  contract  for 
the  sale  of  land  out  of  the  operation  of  the  statute  of  frauds,  and 
according  to  the  general  view  the  contract  need  only  be  signed  by 
the  party  against  whom  it  is  sought  to  be  enforced.6  And  a  binding 
contract  of  sale  may  be  thereby  evidenced  and  become  binding  on 
the  parties  when  such  is  clearly  their  intention,  though  it  is  also  con- 
templated that  at  some  future  time  a  more  formal  contract  is  to  be 
drawn  and  signed  by  the  parties.7  Still  the  circumstance  that  the 
parties  intended  that  a  subsequent  agreement  be  made  is  said  to  be 
strong  evidence  to  show  that  they  did  not  intend  the  previous  nego- 
tiations to  amount  to  an  agreement.8  Ordinarily  it  would  seem  that 
where  an  inquiry  is  directed  to  a  landowner  as  to  the  price  at  which 
he  will  sell,  a  reply  stating  his  price  and  terms  should  be  treated  as  an 
offer  to  sell  which  if  duly  accepted  by  the  buyer  will  constitute  a  bind- 
ing contract  of  sale.  In  a  number  of  cases,  however,  where  inquiry 
was  directed  to  the  owner  of.  land  as  to  his  price,  his  communication 
in  response  quoting  a  price  has  been  considered  as  merely  a  basis  on 
which  he  would  receive  offers  to  be  made  by  the  purchaser,  and  not 
an  offer  by  him  to  sell  at  the  quoted  price,  which  could  be  turned 
into  a  contract  binding  on  him  by  an  acceptance  by  the  party  mak- 
ing the  inquiry.* 

20.  Acceptance  of  Offer  Generally. — If  an  offer  to  buy  or  sell  land 
is  made  in  proper  form,  and  before  its  withdrawal  is  duly  accepted 
by  the  party  to  whom  it  is  made,  there  then  arises  a  valid  executory 
contract  of  sale.10    And  the  fact  that  the  acceptance  is  couched  in 

4.  Carr  v.  Duval,  14  Pet.  77,  10  U.   846,  41  L.  T.  N.  S.  1,  27  W.  R.  585, 
S.  (L.  ed.)  361;  Loaiza  v.  Superior  Ct.,   6  Eng.  Rul.  Cas.  155. 

85  Cal.  11,  24  Pac.  707,  20  A.  S.  R.  6.  See  Statute  of  Frauds,  vol.  25, 

197,  9  L.R.A.  376;  Egger  v.  Nesbitt,  p.  669. 

122  Mb.  667,  27  S.  W.  385,  43  A.  S.  R.  7.  Rossiter  v.  Mffler,  3  App.  Cas. 

596;    British- American   Portland    Ce-  1124,  48  L.  J.  Ch.  10,  39  L.  T.  N.  S. 

ment  Co.  v.  Citizens'  Gas  Co.,  255  Mo.  173,  26  W.  R.  865,  6  Eng.  Rul.  Cas. 

1,  164  S.  W.  468,  Ann.  Cas.  1915C  174  and  note. 

151;  Davis  v.  Brigham,  56  Ore.  41, 107  •    8.  Note:  6  Eng.  Rul.  Cas.  194. 

Pac.  961,  Ann.  Cas.  1912B  1340.  9.  Note:   3  British  Rul.  Cas.  233. 

5.  Halsell  v.  Renfrew,  202  U.  S.  287,  See  Sales,  vol.  23,  p.  1282,  as  to  when 
26  S.  Ct.  610,  6  Ann.  Cas.  189;  War-  a  quotation  of  price  is  to  be  regarded 
dell  v.  Williams,  62  Mich.  50,  28  N.  W.  as  an  offer  to  sell  personal  property. 
796,  4  A.  S.  R.  814;  Hussey  v.  Horne-  10.  Ryan  v.  United  States,  136  U.  S. 
Payne,  4  App.  Cas.  311,  48  L.  J.  Ch.  B8,  10  S.  Ct.  913,  34  U.  S.  (L.  ed.) 
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future  terms,  as  where  it  states  that  acceptor  "will"  accept  the  offer, 
does  not  necessarily  prevent  it  from  being  a  valid  acceptance  as  dis- 
tinguished from  a  statement  of  an  intention  to  make  a  future  accept- 
ance.11 Where  a  proposal  to  sell  within  a  limited  time,  and  on  speci- 
fied terms,  has  been  made  to  a  person  and  he  decides  to  accept  the 
offer,  it  is  essential,  to  constitute  a  valid  contract,  that  the  acceptance 
be  communicated  within  the  time  limited  to  the  proposer,  or  that 
within  that  time  some  act  be  done  by  the  party  accepting  the  pro-* 
posal  which  the#other  party  has  expressly  or  impliedly  offered  to  treat 
as  a  communication;  as,  for  example,  in  contracts  made  by  corre- 
spondence, by  posting  the  letter  of  acceptance,  an  assent  which  is  nei- 
ther communicated  to  the  other  party,  nor  followed  up  by  action,  is 
insufficient.12  Where  the  terms  of  an  offer  require  something  more 
than  merely  signifying  an  acceptance  of  the  offer,  such  requirements 
must  be  complied  with.  Thus  where  the  offer  to  sell  requires  the 
acceptance  to  be  accompanied  with  a  tender  of  a  cash  payment,  a 
mere  notice  of  acceptance  is  not  sufficient  to  render  the  contract  bind- 
ing on  the  vendor.13  The  burden  of  proof  that  the  offer  has  been 
accepted,  and  that  notice  thereof  within  the  time  limited  has  been 
communicated  to  the  offeror,  rests  on  the  party  claiming  to  have  ac- 
cepted the  same,1* 

21.  Conditional  Acceptance  Generally. — An  offer  must  be  accepted 
unconditionally  as  made.16    If  it  is  coupled  with  any  condition  that 

447;  Murphy  v.  Reed,  125  Ky.  585,  Weaver  v.  Burr,  31  W.  Va.  736,  8  S. 

101  S.  W.  964,  128  A.  S.  R.  259,  10  E.  596,  3  L.R.A.  94. 

L.R.A.(N.S.)  195;  Ide  v.  Leiser,  10  14.  Weaver  v.  Burr,  31  W.  Va.  736, 

Mont.  5,  24  Pac  695,  24  A.  S.  R.  17;  8  S.  E.  596,  3  L.R.A.  94. 

Gates  v.  Dudgeon,  173  N.Y.  426,  66  15.  Carr  v.  Duval,  14  Pet.  77,  10 

N.  E.  116,  93  A.  S.  R.  608;  Bryant  U.  S.  (L.  ed.)  361;  Corcoran  v.  White, 

Timber  Co.  v.  Wilson,  151  N.  C.  154,  117  111.  118,  7  N.  E.  525,  57  Am.  Rep. 

65  S.  B.  932, 134  A.  S.  R.  982;  Yerkes  858;  Sawyer  v.  Brossart,  67  la.  678, 

v.  Richards,  153  Pa.  St.  646,  26  Atl.  25   N.   W.    876,   56   Am.    Rep.   371; 

221,  34  A.  S.  R.  721;  Prank  v.  Strat-  Wardell  v.  Williams,  62  Mich.  50,  28 

ford-Handcock,  13  Wyo.  37,  77  Pac.  N.  W.  796,  4  A.  S.  R.  814;  Egger  y. 

134,  110  A.  S.  R.  963,  67  L.R.A.  571 ;  Nesbitt,  122  Mo.  667,  27  S.  W.  385, 

TCossiter  v.  Miller,  3  App.  Cas.  1124,  43  A.  S.  R.  596;.Frahm  v.  Metcalf, 

48  L.  J.  Ch.  10,  39  L.  T.  N.  S.  173,  26  75  Neb.  241,  106  N.  W.  227,  13  Ann. 

W.  R.  865,  6  Eng.  Rul.  Cas.  174.  Cas.  312 ;  Kennedy  v.  Gramling,  33  S. 

11.  Turner  v.  McCormick,  56  W.  Va.  C.  367, 11  S.  E.  1081,  26  A.  S.  R.  676; 
161,  49  S.  E.  28,  107  A.  S.  R.  904,  67  Scottish- American  Mortg.  Co.  v. 
L.R.A.  853.  Davis,  96  Tex.  504,  74  S.  W.  17,  97 

12.  Hollingshead  v.  Morris,  172  A.  S.  R.  932 ;  Weaver  v.  Burr,  31  W. 
Mich.  126,  137  N.  W.  527,  41  L.R.A.  Va.  736,  8  S.  E.  743,  3  L.R.A.  94; 
(N.S.)  310;  Weaver  v.  Burr.  31  W.  Northwestern  Iron  Co.  v.  Meade,  21 
Va.  736,  8  S.  E.  596,  3  L.R.A.  94;  Wis.  474,  94  Am.  Dec.  557;.  Curtis 
Dver  v.  Duffy,  39  W.  Va.  148,  19  S.  Land,  etc.,  Co.  v.  Interior  Land  Co., 
E.*  540,  24  L.R.A.-  339.  137  Wis.  341,  118  N.  W.  853,  129  A. 

13.  Davis  v.  Brigham,  56  Ore.  41,  S.  R.  1068;  Thussev  v.  Horne-Payne, 
107  Pac.  961,  Ann.  Cas.  1912B  1340:  4  App.  Cas.  311,  48  L.  J.  Ch.  846,  41 
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varies  or  adds  to  the  offer,  it  is  not  an  acceptance,  but  is  in  reality 
a  counter  proposition.10  Thus  it  is  held  that  an  acceptance  specify- 
ing a  different  place  for  the  delivery  of  the  conveyance  or  payment  of 
the  price  from  that  stated  in  the  offer  or  implied  as  a  matter  of  law  is 
not  a  sufficient  unconditional  acceptance.17  This  is  also  true  as  to  an 
acceptance  of  an  offer  to  sell  with  the  proviso  that  the  title  be  per- 
fect,18 or  that  it  be  approved  by  the  buyer's  attorney.19  It.is  likewise 
•true  as  to  an  acceptance  of  an  offer  to  buy  with  the  proviso  that  the 
purchaser  pay  the  cost  of  preparing  the  deed,  becausj  in  the  absence 
of  a  stipulation  to  the  contrary  the  vendor  must  bear  this  expense ; so 
and  the  acceptance  of  an  offer  to  execute  a  quitclaim  deed  with  the 
proviso  that  other  deeds  and  muniments  of  title  be  turned  over  to  the 
purchaser  is  unconditional  within  the  rule.1 

22.  Statements  Not  Rendering  Acceptance  Conditional. — State- 
ments in  a  letter  or  notice  of  acceptance  looking  to  the  performance 
by  the  vendor  of  matters  which  his  offer  to  sell  implies  that  he  will 
perform  do  not  add  new  conditions  or  terms  and  render  the  acceptance 
conditional.3  Thus  as  a  general  rule  an  agreement  in  general  terms 
to  convey  real  estate,  without  specifying  the  nature  of  the  title  held 
by  the  vendor  or  the  kind  of  a  deed  which  is  to  be  given,  calls  Tor  a 
conveyance  of  the  entire  interest  in  the  land  sold,  by  a  good  and  suffi- 
cient deed.  In  other  words,  an  agreement  to  sell  at  a  sound  price, 
without  reservation  or  exception,  implies  that  a  marketable  title  free 
of  incumbrances  will  be  passed  to  the  purchaser  upon  compliance 
with  his  obligations.8  Therefore  in  case  of  an  offer  to  sell  requiring 
a  marketable  title,  a  statement  in  the  purchaser's  letter  of  acceptance 
that  he  will  expect  the  vendor  to  take  care  of  certain  possible  tax  liens 
does  not  render  the  acceptance  conditional.4  And  where  an  accept- 
ance is  unconditional  in  the  first  instance,  a  mere  request  thereafter 
made  in  the  letter  or  notice  of  acceptance  that  the  offeror  attend  to 
incidental  matters  in  closing  the  transaction,  not  required  of  him  by 

L.  T.  N.  S.  1,  27  W.  R.  586,  6  Eng.  20.  Kennedy  v.  Gramling,  33  S.  C. 

Rul.  Cas.  155.  367,  11  S.  E.  1081,  26  A.  S.  R.  676. 

16.  Curtis  Land,  etc.,  Co.  v.  Interior  See  infra,  par.  251,  as  to  the  general 
Land  Co.,  137  Wis.  341,  118  N.  W.  duty  to  prepare  the  conveyance. 
853,  129  A.  S.  R.  1068.  1.  Egger  v.  Nesbitt,  122  Mo.  667, 

17.  Sawyer  v.  Brossart,  67  la.  678,  27  S.  W.  385,  43  A.  S.  R.  596.  See 
25  N.  W;  876,  56  Am.  Rep.  371;  Eg-  infra,  par.  237,  as  to  the  general  right 
ger  v.  Nesbitt,  122  Mo.  667,  27  S.  W.  of  a  purchaser  to  require  the  deeds 
385,  43  A.  S.  R.  596;  Northwestern  in  the  chain  of  title  to  be  turned  over 
Iron  Co.  v.  Meade,  21  Wis.  474,  94  to  him. 

Am.  Dec.  557;  2.  Curtis  Land,  etc.,  Co.  v.  Interior 

18.  Corcoran  v.  White,  117  111.  118,  Land  Co.,  137  Wis.  341,  118  N.  W. 
7  N.  E.  525,  57  Am.  Rep.  858.  853,  129  A.  S.  R.  1068. 

19.  Hussey  v.  Horne-Payne,  4  App.  3.  See  infra,  par.  196  et  seq. 

Cas.  311,  48  L.  J.  Ch.  846,  41  L.  T.  N.  4.  Curtis  Land,  etc.,  Co.  v.  Interior 
S.  1,  27  W.  R.  585,  6  Eng.  Rul.  Cas.  Land  Co.,  137  Wis.  341,  118  N.  W. 
155.  853,  129  A.  S.  R.  1068. 
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the  terms  of  the  offer,  will  not  render  it  ineffectual,  there  being  no 
intention  to  make  the  acceptance  conditional  in  any  way  on  the  grant- 
ing of  the  request.6  Likewise  where  the  acceptance  of  a  buyer's  offer 
is  unconditional  in  the  first  instance,  the  fact  that  there  is  a  super- 
added statement  of  the  expectation  of  the  improvement  of  the  land 
by  the  buyer,  which,  however,  imposes  no  obligation  on  the  buyer  to 
make  the  improvements,  does  not  render  the  acceptance  conditional 
and  for  such  reason  ineffectual.6  The  addition  of  words  to  the  de- 
scription of  the  land  sold  in  the  letter  of  acceptance  which  attaches  no 
condition  to  the  acceptance  of  the  offer,  but  merely  elucidates  some1- 
thing  that  was  perfectly  apparent  to  the  contracting  parties  and  clar- 
ifies the  situation  by  obviating  the  objection  that  the  writings  were 
not  sufficiently  definite  as  to  description,  does  not  render  the  accept- 
ance conditional.7 

23.  Oral  Acceptance. — According  to  the  view  taken  in  some  cases, 
where  a  general  written  offer  to  sell  land  is  made,  the  acceptance  of 
the  offer,  to  render  the  contract  binding  on  the  vendor,  must  be  either 
in  writing  so  as  to  render  the  purchaser  subject  under  the  statute  of 
frauds  to  an  action  for  its  enforcement  or  the  acceptance  must  be  ac- 
companied with  a  tender  of  the  purchase  money,  where  the  terms  of 
the  offer  require  cash  payment,  as  a  mere  promise  which  cannot  be 
enforced  either  at  law  or  in  equity  is  not  a  sufficient  consideration  for 
the  promise  of  the  vendor  to  convey.8  In  other  cases,  however,  it  is 
held  that  unless  the  offer  requires  a  written  acceptance  or  the  pay- 
ment of  the  purchase  Inoney  at  the  time  of  the  acceptance,  an  oral 
acceptance  is  sufficient  in  so  far  as  the  liability  of  the  vendor  is  con- 
cerned, especially  if  no  objection  to  the  form  of  the  acceptance  is 
made  by  the  vendor;  •  and  it  seems  that  an  acceptance  of  a  vendor's 
offer  to  sell  may  be  implied  from  the  acts  and  conduct  of  the  pur- 
chaser, without  the  necessity  of  stating  that  the  offer  is  accepted  in  so 
many  words.10    The  vendor  would  be  entitled,  it  seems,  if  he  so  de- 

6.  Horgan  v.  Russell,  24  N.  D.  490,  Land  Co.,  137  Wis.  341,  118  N.  W. 

140  N.  W.  99,  43  L.R.A.(N.S.)  1150;  853, 129  A.  S.  R.  1068: 

Turner  v.  McCormick,  56  W.  Va.  161,  8.  Wardell   v.   Williams,   62   Mich. 

49  S.  E.  28,  107  A.  S.  R.  904,  67  50,  28  N.  W.  796,  4  A.  S.  R.  814.    See 

L.R.A.  853 ;  Curtis  Land,  etc.,  Co.  v.  also  JETollingshead  v.  Morris,  172  Mich. 

Interior  Land' Co.,  137  Wis.  341,  118  126,  137  N.  W.  527,  41  L.R.A.(N.S.) 

N-  W.  853,  129  A.  S.  R.  1068.     See  310. 

also  Western  Timber  Co.  v.  Kalama  9.  Turner  V.  McCormick,  56  W.  Va. 

River    Lumber    Co.,    42    Wash.    620,  161,  49  S.  E.  28,  107  A.  S.  R  904,  67 

85  Pac.  338, 114  A.  S.  R.  137,  7  Ann.  L.R.A,  853.    See  also  Weaver,  v.  Burr, 

Cas.  667,  6  LH.A.(N.S.)  397.  31  W.  Va.  736,  8  S.  E.  743,  3  L.R.A. 

6.  Rossiter  v.  Miller,  3  App.  Cas.  94. 

1124,  48  L.  J.  Ch.  10,  39  L.  T.  N.  S.       10.  Western  Timber  Co.  v.  Kalama 

173,  26  W.  R.  865,  6  Eng.  Rui.  Cas.   River  Lumber  Co.,  42  Wash.  620,  85 

174.  Pac.  338,  114  A.  S.  R.  137,  7  Ann. 

7.  Curtis  Land,  etc.,  Co.  v.  Interior   Cas.  667,  6  L.R.A.(N.S.)  397. 
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sires,  to  require  at  the  time  such  a  written  acceptance  as  will  enable 
him  to  enforce  the  contract  against  the  purchaser  by  action.11  If  the 
rule  prevails  that  the  memorandum  of  the  contract  must  be  signed  by 
the  party  against  whom  the  action  is  brought  to  enforce  it,  an  oral 
acceptance  of  a  vendor's  offer  to  sell  is  ordinarily  ineffectual,  where 
the  defense  of  the  statute  of  frauds  is  properly  asserted,  to  subject  the 
purchaser  to  liability.12  Where  a  land  contract  is  signed  by  the  ven- 
dor and  left  with  one  of  several  copurchasers  with  the  understanding, 
but  not  an  express  agreement,  that  it  be  also  signed  by  the  purchasers 
to  become  effective,  it  has  been  held  that  the  placing  of  the  contract 
on  record  is,  as  a  matter  of  law,  an  assent  by  the  purchasers  to  the 
contract  and  an  acceptance  thereof,  and  their  omission  to  execute  it, 
whether  by  inadvertence  or  otherwise,  will  not  relieve  them  from 
their  liability  to  complete  their  agreement  to  the  purchase ;  and  before 
the  vendor  could  withdraw  from  the  agreement  for  the  failure  of  the 
purchasers  to  sign  the  contract,  if  he  had  the  right  to  withdraw,  he 
would  be  required  to  request  them  to  execute  the  agreement,  aad  give 
them  a  reasonable  time  in  which  to  comply  with  the  request.1* 

24.  Termination  of  Offer  Generally. — A  mere  offer  to  buy  or  sell 
may  be  withdrawn  by  the  party  making  it  at  any  time  before  it  is 
accepted  by  the  other  party,14  even  though  the  other  party  was  pre- 
pared to  accept  it  the  next  instant.16  According  to  the  weight  of  au- 
thority, it  is  immaterial  that  an  offer  states  that  it  shall  remain  open 
for  acceptance  for  a  certain  time ; 16  but  if  there  is  a  valuable  consid- 
eration for  the  agreement  to  have  the  offer  open  for  acceptance  for  a 
certain  time,  this  itself  is  a  binding  contract,  and  the  offer  cannot  be 
withdrawn  before  such  time  has  elapsed.17  Ordinarily  some  notice  of 
the  withdrawal  of  the  offer  must  be  given  to  the  person  to  whom  the 

11.  Weaver  v.  Burr,  31  W.  Va.  736,   2  Ann.  Cas.  421 ;  Frank  v.  Stratf ord- 
8  S.  E.  743,  3  L.R.A.  94.  Handcock,  13  Wyo.  37,  77  Pae.  134, 

12.  See  Statute  op  Frauds,  vol.  25,  110  A.  S.  R.  963,  67  L.R.A.  571. 

p.  669.  16.  Weaver  v.  Burr,  31  W.  Va.  736, 

13.  McPherson  v.  Fargo,  10  S.  D.   8  S.  E.  743,  3  L.R.A.  94. 

611,  74  N.  W.  JL057,  66  A.  S.  R.  723.         16.  Hollingsbead    v.     Morris,    172 

14.  Ryan  v.  United  States,  136  U.   Mich.  126,  137  N.  W.  527,  41  L.R.A. 
S.  68,  10  S.  Ct.  913,  34  U.S.  (L.  ed)     (N.s.)   310.  Weaver  v.  Burr,  31  W. 

fyj  p°  wFV'a^p6'  ^J"^18'   Va-  736'  8  S-  B-  743>  3  L.R.A.  W; 

111  w^r'o5  tft8f;XM  v-  Stratf ord-Handcock,.  13 
dell  v.  Williams,  62  Mich.  oO,  28  N.    w,Trt    qt    77  x>Ayfc    1Q,    11rt    ,     J,    D 

W.  796,  4  A.  S.  R.  814;  Hollingshead  Jj°'rf  1  7J  *%*\  U0.  f  S'  R' 

v.  Moms,  172  Mich.  126,  137  N.  W.  £®'  67A^A-  67L     See  infra,  par. 

527,  41  L.R.A.(N.S.)   310;   Levin  v.  35>  .as  to  the  necessity  for  a  consid- 

Diete,  194  N.  Y.  376,  87  N.  E.  454,  20  eration  to  support  an  option  to  buy 

L.R.A.(N.S.)  251;  Cummins  v.  Beav-  or  «ell. 

ers.  103  Va.  230,  48  S.  E.  891,  106  A.       17.  Weaver  v.  Burr,  31  W.  Va.  736, 

S.  R.  881, 1  Ann.  Cas.  986;  Weaver  v.  8  S.  E.  743,  3  L.R.A.  94;  Tibbs  v. 

Burr,  31  W.  Va.  736,  8  S.  E.  743.  3  Zirkle,  55  W.  Va.  49,  46  S.  E.  701, 104 

,     L.R.A.   94;    Tibbs   v.   Zirkle,   55   W.  A.  S.  R.  977,  2  Ann.  Cas.  42L     See 

Va.  49,  46  S.  E.  701,  104  A.  S.  R.  977,  infra,  par.  33. 
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offer  is  made,  otherwise  an  acceptance  within  the  time  limited  will 
bind  the  offeror.  Still  express  notice  need  not  be  given,  but  it  is  held 
sufficient  to  constitute  a  withdrawal  that  knowledge  of  acts  by  the 
offeror  inconsistent  with  the  continuance  of  the  offer  is  brought  home 
to  the  offeree,18  as  where  he  sells  the  property  Jto  a  third  person.19  If 
the  terms  of  the  offer  require  acceptance  within  a  certain  time*  it 
terminates  ipso  facte  on  the  lapse  of  such  time,  and  no  acceptance 
thereafter  is  of  any  effect.219  . 

25.  Rejection  of  Offer ;  Conditional  Acceptance. — If  an  offer  is  re- 
jected, it  is  thereby  terminated  and  a  subsequent  acceptance  without 
a  renewal  of  the  offer  is  ineffectual.1  In  this  connection  it  is  held  that 
a  conditional  acceptance  is  itself  a  rejection  and  a  subsequent  uncon- 
ditional acceptance  before  the  offer  is  expressly  withdrawn  is  ineffec- 
tual ; 2  and  it  seems  that  the  same  would  be  true  as  to  a  request  for  a 
modification  of  the  terms  of  the  offer  without  indicating  any  inten- 
tion to  accept,  though  a  mere  inquiry  as  to  whether  the  person  mak- 
ing the  offer  would  modify  it  does  not  amount  to  a  rejection  of  the 
offer.8 

26.  Communications  by  Letter  and  the  Like. — As  in  other  cases  a 
binding  contract  for  the  sale  of  land  may  be  made  by  a  letter  from 
the  buyer  or  seller  making  an  offer  and  the  acceptance  by  letter  by 
the  party  to  whom  it.  is  made.*  For  the  purpose  of  consummating 
the  contract,  the  acceptance  dates  from  the  time  the  letter  of  accept- 
ance is  duly  mailed  without  regard  to  the  time  of  its  receipt  or  whether 
it  is  received  in  fact  or  not,6  and  therefore  a  letter  withdrawing  the 

18.  Weaver  v.  Burr,  31  W.  Va.  736,  L.B.A.  94;  Hyde  y.  Wrench,  3  Beav. 
8  S.  E.  743,  3  L.B.A.  94;  Frank  v.  334,  6  Eng.  BuL  Cas.  139;  Hussey  v. 
Stratford-Handcock,  13  Wyo.  37,  77  Horne-Payne,  4  App.  Cas.  311,  48  L. 
Pac  134, 110  A.  S.  B.  963,  67  LJR.A.  J.  Ch.  846,  41  L.  T.  N.  S.  1,  27  W.  B. 
571.  585,  6  Eng.  Bui.  Cas.  155.    See  also 

19.  Coleman  v.  Applegarth,  68  Md.  Tilton  v.  Sterling  Coal,  etc.,  Co.,  28 
21,  11  Atl.  284,  6  A.  S.  B.  417 ;  Frank  Utah  173,  77  Pac.  758,  107  A.  S.  B. 
v.   Stratford-Handcock,  13  Wyo.   37,  689. 

77  Pac.  134,  110  A.   S.  B.  963,  67  3.  Turner  v.  McConnick,  56  W.  Va. 

L.B.A.  571.    See  also  Hollingshead  v.  161,  49  S.  E.  28,  107  A.  S.  B.  904,  67 

Morris,  172  Mich.  126, 13?  N.  W.  527,  L.R.A.  853. 

41  L.B.A.(N.S.)  310.  4.  Moore  v.  Pierson,  6  la.  279,  71 

20.  Waterman  v.  Banks,  144  U.  S.  Am.  Dec.  409;  Gates  v.  Dudgeon,  173 

%&>  £  S-  Ct  *&  36,Y'w  iL*  £}  N-  Y-  426>  66  N-  E-  ^6,  93  A.  S.  B. 
fV^leVr  vT'al    7«         nil'   m'>  Curtis  Land»  **•>  Co.  v.  Interior 

S.8i"        ko  fe*  V  V£e  w'  ™T  Land  Co"  137  ™s-  341> 118  K  W 

t  Eg?er  v.  Nesbitt,  122  Mo.  667,  27  J  gt  Vsil^Vu  ?'  f ?' 
S.  W.  3S5.  43  A.  S.  R.  596;  Hyde  v.  *"*  I**'™"  811'  ^ 3?  U'  S\(u 
Wrench,    3   Beav.   334,   6   Eng.   Bid.   £>  J90;  Kempner j.  Cohn   47  Ark. 

Cas   139  '      "'  *    8  *m'  BeP*  ^^> 

2.  Ezger  v.  Nesbitt.  122  Mo.  667,  Moore  v.  Pierson,  6  la.  279,  71  Am. 

27  S.  W.  385.  43  A.  R.  B.  596;  Weaver  Dec.    409;    Scottish- American    Mortg. 

y  Burr,  31  W.  Va.  736,  8  S.  E.  743,  3    Co.  v.  Davis.  96  Tex.  504,  74  S.  W.  17, 
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offer  is  ineffectual  for  that  purpose  though  mailed  before  the  letter 
of  acceptance,  if  it  was  not  received  until  after  the  letter  of  acceptance 
was  mailed.6  This  modification  of  the  general  rule  in  favor  of  per- 
sons thus  compelled  to  treat  by  correspondence  through  the  post  does 
not  apply  to  cases  where  the  offer  to  sell  was  made  to  the  other  party 
personally.  In  such  case  the  proposer  is  entitled  to  personal  notice 
that  his  offer  has  been  accepted,  and  in  tbe  absence  of  proof  of  any 
agreement  on  his  part  that  such  notice  might  be  sent  to  him  by  mail, 
or  that  such  notice  so  sent  has  been  actually  received  by  him  within 
the  time  limited,  there  has  been  no  notice  of  such  acceptance,  and, 
unless  the  acceptance  of  the  offer  has  been  communicated  to  the  person 
making  it,  it  is  of  no  avail.7  In  such  a  case  a  letter  of  acceptance, 
though  mailed  to  the  person  by  whom  the  offer  was  made,  remains 
until  delivered  to  the  addressee  subject  to  the  control  of  the  sender, 
and  he  may  recall  his  acceptance  at  any  time  before  actual  deKvery 
of  the  letter.8  In  cases  where  notices  of  acceptance  may  be  sent  by 
mail,  it  must  appear  that  the  letter  of  acceptance  was  actually  placed 
in  the  post  office,  and  directed  to  the  person  making  the  offer,  at  the 
proper  place.9  If  a  letter  containing  an  offer  to  sell  requires  that  ac- 
ceptance be  made  within  a  certain  time  such  requirement  must  be 
complied  with,10  and  if  no  time  is  fixed  the  acceptance  must  be  within 
a  reasonable  time,  but  in  determining  whether  the  acceptance  was 
within  a  reasonable  time  a  difference  is  made  between  an  offer  to  sell 
land  and  one  to  sell  personalty  of  a  character  whose  value  may  be  sub- 
ject to  violent  fluctuations  and  a  longer  time  may  be  taken  in  the 
former  case  than  in  the  latter.11  The  fact  that  in  the  letter  of  accept- 
ance a  mistake  is  made  in  referring  to  the  date  of  the  letter  contain- 
ing the  offer  is  immaterial,  if  it  clearly  appears  the  one  containing 
the  offer  was  the  one  referred  to.18 

Consideration  or  Mutuality 

27.  In  General. — A  contract  for  the  sale  of  land  to  be  binding  must, 
as  in  case  of  other  contracts,  be  based  on  a  consideration,11  and  it 

• 

.97  A.  S.  R.  932;  Weaver  v.  Burr,  31    S.  (L.  ed.)  361;  Atlee  v.  Bartholomew, 
W.  Va.  736,  8  S.  E.  743,  3  L.R.A.  94.   69  Wis.  43,  33  N.  W.  110,  5  A.  S.  R. 

6.  Patrick  v.  Bowman,  149  U.   S.   103. 

411,  13  S.  Ct.  811,  866,  37  U.  S.  (L.  11.  Kempner  v.  Cohn,  47  Ark.  519, 

ed.)  790;  Kempner  v.  Cohn,  47  Ark  1  S.  W.  869,  58  Am.  Rep.  775  (delay 

519,  1  S.  W.  869,  58  Am.  Rep.  775.  of  five  days  held  not  unreasonable). 

7.  Weaver  v.  Burr,  31  W.  Va.  736,  12.  Moore  v.  Pierson,  6  la.  279,  71 
8  S.  E.  743,  3  L.R.A.  94.  Am.  Dec.  409. 

8.  Scottish- American  -Mortg.  Co.  v.  13.  Loaiza  v.  Superior  Ct,  85  Cal. 
Davis,  96  Tex.  504,  74  S.  W.  17,  97  11,  24  Pac.  707,  20  A.  S.  R.  197,  9 
A.  S.  R.  932.        .  L.R.A.  376;  Bean  v.  Burbank,  16  Me. 

9.  Weaver  v.  Burr,  31  W.  Va.  736,  458,  33  Am.  Dec.  081 ;  Pancoash  v. 
8  S.  E.  743,  3  L.R.A.  94.  Dinsmore,  105  Me.  471,  75  Atl.  43,  .134 

10.  Carr  v.  Duval,  14  Pet.  77,  10  U.   A.  S.  R.  582;  Wardell  v.  Williams, 
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seems  that  the  mere  recital  in  a  vendor's  agreement  to  sell  of  a  con- 
sideration of  one  dollar  the  receipt  of  which  is  acknowledged  will  not 
render  it  enforceable  when  in  fact  there  was  no  consideration.14  Thus 
an  agreement  by  a  vendor  to  sell  land  for  a  certain  price,  without  any 
consideration  of  benefit  moving  to  him  or  detriment  to  the  purchaser 
or  agreement  on  the  part  of  the  latter  to  buy,  is  unenforceable  for 
want  of  consideration,  though  reduced  to  writing  and  signed  by  the 
vendor.15  So  an  agreement  whereby  the  owner  of  a  plantation  bound 
himself  to  transfer  to  his  son-in-law  one  half  of  the  plantation,  slaves, 
cattle,  and  stock,  as  soon  as  the  son-in-law  should  pay  for  one  half  of 
the  cost  of  said  property,  either  with  his  own  private  means,  or  with 
one  half  of  the  profits  of  the  plantation,  is  unenforceable  for  want  of 
consideration,  as  the  son-in-law  was  not  bound  to  render  any  services 
nor  pay  any  money.  It  is  not  an  alternative  obligation  on  the  son- 
in-law,  because  the  election  to  pay  his  half  out  of  the  profits  would 
have  been  merely  paying  with  the  vendor's  money.16  The  same  is 
true  as  regards  the  payment  of  an  existing  debt  owing  to  the  vendor 
by  the  party  promising  to  pay.17  If  a  contract  contain  a  promise  by 
the  vendor  to  sell  and  one  by  the  purchaser  to  buy,  the  fact  that  it 
contains  a  conditional  option  to  one  of  the  parties  to  rescind  does  not 
destroy  its  mutuality,18  as  where  the  purchaser  is  given  the  right  to 
rescind  if  the  title  is  not  satisfactory.19 

28.  Sufficiency  of  Consideration  Generally.— As  a  general  rule  any- 
thing of  value  moving  to  the  vendor  or  of  detriment  to  the  purchaser 
is  a  sufficient  consideration  to  support  the  vendor's  contract  to  sell  and 

62  Mich.  50,  28  N.  W.  796,  4  A.  S.  R.  v.  Woods,  12  Johns.   (N.  Y.)   190,  7 

814;  Bartlett  v.  Smith,  146  Mich.  188,  Am.  Dec.  305;  LeRoy  v.  Jacobosky, 

109  N.  W.  260,  117  A.  S.  R.  625;  Ide  136  N.  C.  443,  48  S.  E.  796,  67  L.R.A. 

v.  Leiser,  10  Mont.  5,  24  Pac.  695,  24  977;  Graybill  v.  Brugh,  89  Va.  895, 

A.  S.  R.  17;  Keffer  v.  Grayson,  76  Va.  17  S.  E.  558,  37  A.   S.  R.  894,  21 

517,  44  Am.   Rep.  171;   Ghraybill  v.  L.R.A.  133;  Cummins  v.  Beavers,  103 

Brugh,  89  Va.  895, 17  S.  E.  558,  37  A.  Va.  230,  48  S.  E.  891, 106  A.  S.  R.  881, 

S.  R.  894,  21  L.R.A.  133;  Cummins  v.  1  Ann.  Cas.  986. 

Beavers,  103  Va.  230,  48  S.  E.  891,  16.  Dorsey  v.  Packwood,  12  How. 

106  A.  S.  R.  881,  1  Ann.  Cas.  986;  126,  13  U.*S.  (L.  ed.)  921. 

Weaver  v.  Burr,  31  W.  Va.  736,  8  S.  "  17.  Keffer  v.  Grayson,  76  Va.  517, 

E.  743,  3  L.R.A.  94.  44  Am.  Rep.  171. 

14.  Graybill  v.  Brugh,  89  Va/  895,  18.  Catholic  Foreign  Mission  of 
17  S.  E.  558,  37  A.  S.  R.  894,  21  America  v.  Oussani;  215  N.  Y.  1,  109 
LuR^A.  133.  But  see  McPherson  v.  N.  E.  80,  Ann.  Cas.  1917A  479 ;  Dillin- 
Fargo,  10  S.  D.  611,  74  N.  W.  1057,  66  ger  v.  Ogden,  244  Pa.  St.  20,  90  Atl. 
A.  S.  R.  723.  446,  Ann.  Cas.  1915C  533. 

15.  Dorsey  v.  Packwood,  12  How.  19.  Dillinger  v.  Ogden,  244  Pa. 
126,  13  U..  S.  (L.  ed.)  921;  Richard-  St.  20,  90  Atl.  446,  Ann.  Cas.  1915C 
son  v.  Hardwick,  106  U.  S.  252,  1  S.  533.  As  to  the  general  construction  of 
Ct.  213,  27  U.  S.  (L.  ed.)  145;  Bean  a  provision  that  the  title  be  satisfac- 
v.  Burbank,  16  Me.  458,  33  Am.  Dec.  tory  to  the  purchaser  or  his  attorney 
681 ;  Warren  v.  Costello,  109  Mo.  338,  or  the  like,  see  infra,  par. .  204  et  seq. 
to  S.  W.  29,  32  A.  S.  R.  669;  Tucker 
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convey,20  and  at  common  law  if  the  contract  is  under  seal,  the  seal 
imports- a  consideration.1  If  the  purchase  price  or  a  part  thereof  is 
paid  at  the  time  of  the  contract,  this  will  support  the  promise  of  the 
vendor  to  sell,  though  there'is  no  express  agreement  on  the  part  of  the 
purchaser  to  buy,2  and  the  same  effect  should  be  given,  it  would  seem, 
to  a  payment  made  after  the  contract  was  entered  into.  According  to 
the  better  view  an  agreement  to  convey  land  to  a  child,  in  considera- 
tion of  love  and  affection  alone,  is  nudum  pactum,  and  it  is  held  that 
a  court  of  equity,  will  not  decree  the  specific  performance  of  such  an 
agreement  against  the  parent,*  but  if  the  child  in  reliance  on  such 
promise  makes  valuable  improvements  on  the  land,  especially  where 
his  so  doing  was  in  the  contemplation  of  the  parties,  or  foregoes  means 
of  advancement  in  the  world  or  otherwise  sustains  damage,  this,  in 
equity,  may  supply  the  necessary  consideration  according  to  the  au- 
thorities and 'justify  a  decree  for  specific  performance.4  A  stipulation 
on  the  part  of  the  vendor  to  repay  the  purchase  money  at  a  specified 
time  if  the  purchaser  desires  it  is  not  void  for  want  of  consideration 
as  the  purchase  and  payment  of  the  price  furnish  a  sufficient  con- 
sideration ;  *  and  the  same  is  true  of  an  agreement  by  the  vendor  to 
repurchase  at  an  advanced  price.6  According  to  the  better  view  trans- 
actions in  the  southern  states  during  the  civil  war  based  on  Confed- 
erate notes  as  the  medium  of  payment  are  upheld,  and  neither  a  con- 
veyance of  land  nor  a  contract  to  sell  and  convey  is  tainted  with  ille- 
gality on  account  of  the  use  of  such  notes  as  the  medium  of  payment7 
Still,  even  though  a  contract  for  payment  on  Confederate  notes  is 
deemed  illegal  as  against  public  policy,  a  deed  the  consideration  of 
which  is  a  payment  or  promise  to  pay  in  such  notes,  would  be  effective 
to  convey  the  title.8 

20.  Newman  v.  French,  138  la.  482,  lam,  30  Grat.  (Va.)  255,  32  Am.  Rep. 

116  N.  W.  468,  128  A.  S.  R.  212,  18  668;  Frame  v.  Frame,  32  W.  Va.  463, 

L.R.A.(N.S.)  218  (Agreement  to  sup-  9  S.  E.  901,  5  LJRA.  323.     See  also 

port  vendor) ;  Poison  v.  Stewart,  167  Keffer  v.  Grayson,  76  Va.  517,  44  Am. 

Mass.  211,  45  N.  E.  737,  57  A.  S.  R.  Rep.    171.      See    Specific   Perform- 

452,  36  L.R.A.  771  (agreement  not  to  ance,  vol.  25,  pp.  279,  280. 

bring  well  founded  suit  for  divorce):  6.  Eno  v.  Woodworth,  4  N.  Y.  249, 

Woodfolk  v.  Blount,  3  Hayw.  (Tenn.)  53  Am.  Dec.  370. 

147,  9  Am.  Doc.  736.  6.  Hurless  v.  Wiley.  91  Kan.  347, 

1.  Forthman  v.  Deters,  206  111.  159,  137  Pac.  981,  L.R.A.1915C  177. 

69  N.  E.  97,  99  A.  S.  R.  145.     See       7.  Thorington  v.  Smith,  8  Wall.  1, 19 

Contracts,    vol.    6,    pp.    651,    652;  U.  S.  (L.  ed.)  361.    See  Money,  vol. 

Seals,  vol.  24.  p.  696.  18,  pp.  1280, 1281. 

2.  Eno  v.  Woodworth,  4  N.  Y.  249,  8.  Brown  v.  Wylie,  2  W.  Va:  502,  98 
53  Am.  Dec.  370.  Am.  Dec.  781  (overruled  in  Harrison 

3.  Keffer  v.  Grayson,  76  Va.  517,  44  v.  Farmers'  Bank,  6  W.  Va.  1,  on  the 
Am.  Rep.  171.  But  see  Frame  v.  question  of  the  legality  of  contracts 
Frame,  32  W.  Va.  463,  9  S.  E.  901,  5  involving  payments  in  Confederate 
L.R.A.  323  (referring  to  earlier  case),  notes).     See  Deeds,  vol.  8,  pp.  961, 

4.  King  v.  Thompson,  9  Pet.  204,  9  962,  as  to  the  general  effect'  of  deeds 
U.  S.  (L.  ed.)  102;  Burkholder  v.  Lud-  the  consideration  of  which  is  illegal. 
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29.  Mutual  Promises  as  Consideration. — The  consideration  need 
not  be  paid  at  the  time  of  the  making  of  the  contract.'  If  there  is  a 
promise  on  the  part  of  the  purchaser  to  buy  and  pay  the  consideration, 
this  itself  is  a  sufficient  consideration  for  the  promise  of  the  vendor  to 
sell  and  convey  and  vice  versa,10  and  where  an  offer  to  buy  or  sell  is 
duly  made,  its  due  acceptance  creates  the  mutuality  necessary  to  a 
complete  contract.11  The  agreement  of  the  purchaser  to  buy  need 
not  be  in  express  terms,  but  may  be  inferred  from  the  contract  as  a 
whole,  as  where  the  contract  recites  that  the  vendor  has  sold  the  prop- 
erty to  the  purchaser  and  it  is  signed  by  the  vendor  and  accepted  by 
the  purchaser,  the  wor£  "sold"  in  such  connection  importing 'not  only 
on  agreement  by  the  vendor  to  sell  and  convey  but  one  also  by  the 
purchaser  to  buy.12  To  render  a  contract  for  the  sale  of  an  interest  in 
land  enforceable  the  statute  of  frauds  as  enacted  in  most  jurisdictions 
requires  that  a  note  or  memorandum  thereof  be  in  writing  signed  by 
the  party  to  be  charged.  The  phrase  "party  to  be  charged"  as  used  in 
such  statutes  is  generally  considered  to  be  the  party  against  whom  an 
action  is  brought  to  enforce  the  contract,  and  if  signed  by  him  the  con- 
tract may  be  enforced  against  him  though  not  signed  by  the  other 
party,  and  the  fact  that  it  cannot  be  enforced  by  suit  against  the  party 
not  signing  does  not,  according  to  the  better  view,  render  it  invalid  for 
-want  of  mutuality.11  It  is  not  essential  that  there  be  an  agreement  by 
the  purchaser  to  buy  if  there  is  othe'r  valuable  consideration ;  an  agree- 
ment by  the  vendor  to  sell,  if  supported  by  an  independent  valuable 
consideration,  is  valid  though  it  is  optional  with  the  purchaser  whether 
he  will  buy  or  not.14 

30.  Inadequacy  of  Consideration. — Inadequacy  of  the  considera- 
tion paid  or  to  be  paid*  by  the  purchaser  does  not  render  the  contract 
of  sale  invalid  at  law,15  nor  in  case  of  executed  contracts  afford  of  it- 

9.  Cummins  v.  Beaver,  103  Va.  230,  12..Forthman  v.  Deters,  206  HI.  159, 
48  S.  E.  891, 106  A.  S.  R.  881, 1  Ann.  69  N.  E.  97,  99  A.  S.  R.  145.  See  also 
Cas.  986.  Clark  v.  Cagle,  141  Ga.  703,  82  S.  E. 

10.  Gnild  v.  Atchison,  etc,  R.  Co.,   21,  L.R.A.1915A  317. 

57  Kan.  70,  45  Pac.  82,  57  A.  S.  R.       13.  See  Statute  of  Frauds,  vol  25. 
312,  33  L.R.A.  77;  Murphy  v.  Reed,   p  370. 

R.  259  10  L  R.A  (N  b  )  195;  Babcock  19  s  w  29  32  A  g  R  669    Cummill^ 
v.  Wilson,  17  Me,  372    35  Am    Dec         Be  103  Vft  ^  ^  'g  £   gg 

263;  Curtis  v.  Blair,  26  Miss.  309,  59  in/?    A     G '  r>    001    1    I        n       ft0fl 

Am.  Dec.  257;  Rodman  v.  Robinson,  \06  4'  S-  R'  88^  ***»-  Cas;  986' 

134  N.  C.  503,  47  S.  E.  19,  101  A.  S.  ™**  mfra>  P"*-  31  *  ■*!''  **  to  0P" 

R.  877,  65  L.R.A.  682;  McPherson  v.  tl0°8  generally.  ^ 

Fargo,  10  S.  D.  611,  74  N.  W.  1057,  66  J^™**?***   v'    Meyer,   217    ™- 

A.  S.  R.  723;  Curtis  Land  etc.,  Co.  v.  262,  75  N.  E.  482,  3  Ann.  Cas.  1032, 

Interior  Land  Co.,  137  Wis.  341,  118  2  L.R.A.(N.S.)  221;  Seymour  v.  De- 

N.  W.  853,  129  A.  S.  R.  1068.  lancy,  3  Cow.   (N.  Y.)   445,  15  Am. 

11.  Curtis  v.  Blair,  26  Miss.  309,  59  Dec.  270.    See  also  Contracts,  vol.  6, 
Am.  Dec.  257.  t>.  678  et  seq. 
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self  ground  for  relief  in  equity.16  This  is  held  true  especially  in  this 
country,  where  the  subject  matter  is  an  estate  in  remainder  or  rever- 
sion.17 Inadequacy  erf  the  price  may,  however,  in  connection  with 
other  circumstances  stamp  the  transaction  with  the. element  of  fraud 
on  the  part  of  the  purchaser,  an£  warrant  relief  in  equity  by  way  of 
rescission,18  and  this  is  especially  true  where  the  subject  matter  of  the 
sale  is  the  interest  of  an  expectant  heir  or  person  standing  in  a  similar 
relation.10  Also  gross  inadequacy  of  the  consideration  may  be  ground 
for  denying  specific  performance  at  the  suit  of  the  purchaser,  though 
it  is  otherwise  according  to  the  modern  view  if  the  inadequacy  is  not 
such  as,  .as  has  been  said,  to  shock  the  conscience  of  the  court.80  In 
Louisiana  a  peculiar  doctrine  called  "lesion  beyond  moiety"  exists  un- 
der which,  if  the  consideration  for  the  conveyance  of  land  is  less  than 
one  half  the  value,  the  vendor  is  entitled  to  be  relieved  from  the  con- 
tract, but  under  this  rule  the  burden  is  on  the  vendor  to  prove  lesion 
beyond  moiety  by  evidence  so  strong  and  convincing  as  to  exclude 
speculation  and  conjecture.1 

III.  Options 

31.  Option  to  Purchase  Generally. — An  option  to  purchase  may  be 
defined  as  a  contract  by  which  an  owner  agrees  with  another  person 
that  he  shall  have  the  privilege  of  .buying  his  property  at  a  fixed  price 
within  a  specified  time.8  The  landowner  does  not  sell  his  land;  he 
does  not  then  agree  to  sell  it;  but  he  does  then  sell  something, — viz., 
the  right  or  privilege  to  buy  at  the  election,  or  option,  of  the  other 
party.    The  second  party  gets  in  praesenti,  not  lands,  or  an  agreement 

*  • 

16.  Hammond  v.  Wallace,  85  Cal.   Instruments,  vol.  4,  p.  501. 

522,  24  Pac.  837,  20  A.  S.  R.  239 ;  Os-  19.  Cribbins  v.  Markwood,  13  Grat. 

good  v.  Franklin,  2  Johns.  Ch.  (N.  Y.)  (Va.)    495,   67   Am.   Dec.   775.     See 

1,  7  Am.  Dec.  513;  Davidson  v.  Little,  Descent  and  Distribution,  vol.  9,  p. 

22  Pa.  St.  245,  60  Am.  Dec.  81 ;  Burch  133  et  seq. 

v.  Smith,  15  Tex.  219,  65  Am.  Dec  20.  Seymour  v.  Delancy,  3  Cow.  (N. 

154.  Y.)  445,  15  Am.  Dec.  270.    See  Spe- 

Note:  7  Am.  Dec.  525.  oipio  Performance,  vol.  25,  pp.  208- 

17.  McAdams   v.    Bailey,    169   Ind.  210. 

518,  82  N.  E.  1057,  124  A.  S.  240,  13  1.  Witting*s    Succession,    121    La. 

L.R.A.(N.S.)     1003;     Davidson     v.  501,  46  So.  606,  15  Ann.  Cas.  379. 

Little,  22  Pa.  St.  245,  60  Am.  Dec.  81;  2.  Swift  v.   Erwin,  104  Ark.  459, 

Cribbins  v.  Markwood,  13  Grat.  (Va.)  148  S.  W.  267,  Ann.  Cas.  1914C  363; 

495,  67  Am.  Dec.  775.  Myers  v.  Stone,  128  la.  10, 102  N.  W. 

18.  Lester  v.  Mahan,  25  Ala.  445,  60  507,  111  A.  S.  R.  180,  6  Ann.  Cas.  912; 
Am.  Dec.  530;  Davidson  v.  Little,  22  Ide  v.  Leiser,  10  Mont.  5,  24  Pac.  695, 
Pa.  St  245,  60  Am.  Dec.  81;  Burch  v.  24  A.  S.  R.  17;  Trogden  v.  Williams, 
Smith,  15  Tex.  219,  65  Am.  Dec.  154;  144  N.  C.  192,  56  S.  E.  865, 10  L.R.A. 
McKinney  v.  Pinckard,  2  Leigh  (Va.)  (N.S.)  867;  Pollock  v.  Brookover,  60 
149,  21  Am.  Dec.  601;  Cribbins  v.  W.  Va.  75,  53  S.  E.  795,  6  L.R.A. 
Markwood,  13  Grat.  (Va.)  495,  67  Am.  (N.S.)  403. 

Dec.  775.    See  also  Cancellation  op      Note:  21  L.R.A.  128. 
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that  he  shall  have  lands,  but  he  does  get  something  of  value ;  that  is, 
the  right  to  call  for  and  receive  lands  if  he  elects.  The  owner  parts 
with  his  unrestricted  right  to  sell  his  lands  (except  to  the  second 
party),  for  a  limited  period.  The  second  party  receives  this  right, 
or  rather,  from  his  point  of  view,  he  receives  the  right  to  elect  to 
buy.*  The  sale  or  giving  of  the  option  does  not  itself  constitute  an 
executory  contract  for  the  sale  of  the  land ;  this  latter  only  arises  after 
the  option  has  been  duly  exercised.4  And  it  is  held  that  the  interest 
of  an  owner  of  property  which  another  holds  under  an  option  to 
purchase,  which  is  irrevocable* by  the  owner,  but  which  the  holder 
of  the  option  has  not  bound  himself  to  accept,  and  which  he  is  free 
to  abandon,  is  the  sole  and  unconditional  ownership  of  the  property 
within  the  proper  interpretation  of  a  clause  on  that  subject  in  insur- 
ance policies,  because  the  owner  cannot  compel  the  holder  of  the  op- 
tion to  take  the  property  or  suffer  the  l6ss.5  The  giving  of  an  option 
to  purchase  does  not  deprive  the  vendor  of  the  right  during  the  life 
of  the  option  to  sell  the  land  subject  to  the  rights  of  the  purchaser,  and 
a  sale  to  one  with  notice  of  and  subject  to  the  option  is  not  a  breach 
of  the  option  contract.6  An  option  does  not  necessarily  give  any  right 
to  the  possession  of  the  land,  though  it  may  give  such  right  by  an  ex- 
press provision,  but  when  so  given  it  may  be  made  subject  to  forfei- 
ture for  a  failure  to  comply  with  the  executory  provisions  of  the  op- 
tion.7 The  principle  which  denies  to  the  purchaser  in  an  executory 
contract  of  sale  the  right  to  buy  in  an  outstanding  paramount  title 
and  set  it  up  against  his  vendor  has  been  held  to  apply  in  the  case  of 
a  person  who  has  been  let  into  the  possession  of  land  under  an  option 
to  buy  it.8  To  constitute  an  option  the  agreement  need  not  contain 
an  express  promise  on  the  vendor's  part  to  convey ;  thus  an  agreement 

3.  Ide  v.  Leiser,  10  Mont.  5,  24  Pac.  723,  64  C.  C.  A.  251,  66  L.R.A.  569. 
695,  24  A.  S.  R.  17.  See  also  Pollock  See  Insurance,  vol.  14,  p.  1052  et  seq. 
v.  Brookover,  60  W.  Ya,  75,  53  S.  E.  as  to  the  general  construction  of  the 
795, 6  L.R.JL(N.S.)  403.  sole     and     unconditional     ownership 

4.  Swift  v.  Erwin,  104  Ark.  459,  clause  in  insurance  policies. 

148  S.  W.  267,  Ann.  Cas.  1914C  3G3;       6>  rarg0  v#  ^ade,  72  Ore.  477,  142 
Myers  v.  Stone,  128  la.  10,  102  N.  W.   paCfc  830>  L.r.a.i915A  271. 

Eft  S1  Ar  ®*  R\}S&  \  in™  v  7.  Kingsley  v.  Kressry,  60  Ore.  167, 

pa.5  of  Y-  £T^70  *  °f  5>  2t^    HI  P*«.  386, 118  Pac.  678,  Ann.  Cas. 
695,  24  A.  S.  R.  17;  Barton  v.  Thaw,   1Q1Qt?  iar  . 

240  Pa.  St.  348,  92  Atl.  312,  Ann.  Cas.   **£* V  ->     -r     -0  A,     „.- 

1916D  570;   Tilton  v.   Sterling  Coal,   roV"£"^^ 

etc.,  Co.,  28  Utah  173,  77  Pac.  758, 107   72    So.   347    L.R.A.1916F   1024   and 

A.  S.  R.  689;  Pollock  v.  Brookover,  60  note-    See  m'™>  P«-  278  e*  se<*->  ***?> 

W.  Va.  75,  53  S.  E.  795,  6  L.R.A.  the  general  right  of  a  purchaser  hold- 

(N.S.)  403.    See  also  Bras  v.  Sheffield,  ing  under  an  executive  contract  of  sale 

49  E^n.  702,  31  Pac.  306,  33  A.  S.  R.  to  deny  his  vendor's  title  or  to  purchase 

386.  in  for  his  own  benefit  a  paramount  ad- 

5.  Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  verse  title. 
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giving  a  person  the  privilege  of  purchasing  certain  land  on  certain 
terms  has  been  upheld  as  conferring  on  him  the  option  to  purchase.9 

32.  Contract  of  Sale  and  Option  Contrasted. — Until  there  is  an 
election  to  exercise  an  option  no  liability  is  incurred  for  the  consid- 
eration to  be  paid  for  the  land,10  and  if  an  agreement  contains  no 
promise  on  the  part  of  the  purchaser  to  buy,  either  express  or  implied, 
it  cannot  ordinarily  amount  to  more  than  an  option.11  But  to  con- 
stitute an  executory  contract  as  distinguished  from  an  option,  the 
agreement  need  not  in  express  terms  state  that  the  vendor  has  agreed 
to  sell  and  the  purchaser  to  buy.12  Thus  a  memorandum  stating  that 
the  one  party  has  "purchased"  certain  land  on  certain  terms  and  has 
paid  thereon  a  certain  sum,  evidences  a  contract  for  the  sale  of  the 
land  and  not  a  mere  option  in  favor  of  the  purchaser ; lz  and  the  same 
is  held  true  as  to  a  contract  stating  that  the  vendor  has  agreed  to  sell, 
as  this  also  implies  a  promise  on  the  part  of  the  purchaser  to  buy.14 
A  provision  that  the  deposit  received  by  the  vendor  is  to  be  forfeited 
if  default  is  made  by  "the  purchaser  in  carrying  out  the  contract  and 
is  to  be  returned  if  the  vendor's  title  is  found  imperfect  does  not  mate 
the  transaction  a  sale  of  an  option  merely.16  So  the  fact  that  the  pur- 
chaser is  given  the  right  to  rescind  the  contract  if  the  title  is  unsatis- 
factory to  him  or  his  attorney  does  not  convert  a  contract  of  sale  into 
a  mere  option.16 

33.  Validity  Generally. — The  validity  of  an  option  when  based  on 
a  valuable  consideration  is  generally  recognized,  and  if  it  is  duly  exer- 
cised a  binding  contract  of  sale  arises  without  regard  to  any  attempt 
on  the  part  of  the  vendor  to  withdraw  his  offer  to  sell.17    Likewise  an 

4 

9.  Hawralty  ▼.  Warren,  18  N.  J.  Eq.  11  L.R.A.  148 ;  Rheingans  v.  Smith, 
124,  90  Am.  Dec.  613.  161  Cal.  362,  119  Pac.  494,  Ann.  Caa. 

10.  Rockwell  v.  Edgecomb,  72  Wash.  1913B  1140;  Murphy  v.  Reed,  125  Ky. 
694,  131  Pac  191,  45  L.R.A.(N.S.)  585,  101  S.  W.  9&,  128  A.  S.  R,  259, 
661.  10  L.R.A.(N.S.)   195;  Solomon  Mier 

11.  Fields  v.  Vizard  Invest.  Co.,  168  Co.  v.  Hadden,  148  Mich.  488,  111  N. 
Ky.  744,  182  S.  W.  934,  Ann.  Cas.  W.  1040,  118  A.  S.  R.  586,  12  Ann. 
1918D  336.  Cas.  88 ;  Warren  v.  Costello,  109  Mo. 

12.  Vance  v.  Newman,  72  Ark.  359,  338, 19  S.  W.  29,  32  A.  S.  R.  669 ;  Te- 
80  S.  W.  574,  105  A.  S.  R.  42;  Preble  beau  v.  Ridge,  261  Mo.  547,  170  S.  W. 
v.  Abrahams,  88  Cal.  245,  26  Pac.  99,  871,  L.R.A.191SC  367;  Hawralty  v. 
22  A.  S.  R.  301.  Warren,  18  N.  J.  Eq.  124,  90  Am. 

13.  Vance  v.  Newman,  72  Ark.  359,  Dec.  613;  Friendly  v.  Elwert,  57  Ore. 
80  S.  W.  574,  105  A.  S.  R.  42.  599,  105  Pac.  404,  111  Pac.  690,  112 

14.  Preble  v.  Abrahams,  88  Cal.  245,  Pac.  1085,  Ann.  Cas.  1913 A  357;  Kerr 
26  Pac.  99,  22  A.  S.  R.  301.  v.  Day,  14  Pa.  St.  112,  53  Am.  Dec. 

15.  Easton  v.  Montgomery,  90  Cal.  526;  Corson  v.  Mulvany,  49  Pa.  St.  88, 
307,  27  Pac.  280,  25  A.  S.  R.  123.         88  Am.  Dec.  .485;  Yerkes  v.  Richards, 

16.  Dillinger  v.  Ogden,  244  Pa.  St.  153  Pa.  St.  646,  26  Atl.  221,  34  A.  S. 
20,  90  Atl.  446,  Ann.  Cas.  1915C  533.   R.  721 ;  Boyer  v.  Nesbitt,  227  Pa.  St. 

17.  Willard  v.  Taylor.  8  Wall.  557,  398,  76  Atl.  103,  136  A.  S.  R.  890; 
19  U.  S.  (L.  ed.)  501;  Ross  v.  Parks,  Cummins  v.  Beavers,  103  Va.  230,  48 
93  Ala.  153,  8  So.  368,  30  A.  S.  R.  47.    S.  E.  891,  106  A.  S.  R.  881,  1  Ann. 
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agreement  based  on  a  consideration  to  give  the  promisee  the  refusal 
or  first  right  to  purchase  in  case  the  landowner  wishes  to  sell  at  a 
fixed  price  or  at  a  price  which  may  be  made  certain,  while  of  less  value 
than  an  ordinary  option  to  purchase,  has  been  held  binding  on  the 
landowner.18  -It  is  legally  possible  for  one  person  to  sell  land  to  an- 
other at  an  agreed  price  and  at  the  same  time  secure  an  option  to  re- 
purchase.19 To  render  an  option  binding  am  the  landowner  it  is  not 
necessary  that  it  be  signed  by  the  other  party  where  the  contract  does 
not  purport  to  obligate  him  to  do  anything.20  And  the  mere  fact  that 
it  is  taken  for  the  purpose  of  speculation  does  not  constitute  fraud  or 
unfair  dealing.1  According  to  the  view  taken  in  a  number  of  cases 
an  option  may  be  invalid  as  violative  of  the  rule  against  perpetuities 
by  reason  of  the  length  of  time  for  which  it  is  to  run.2 

34.  Specific  Performance. — According  to  the  great  weight  of  the 
authorities  a  court  of  equity  will  decree  specific  performance  in  favor 
of  the  holder  of  an  option  who  has  duly  elected  to  exercise  his  right 
to  purchase.8  Transactions  in  real  estate  to  an  ajmost  unlimited  ex- 
tent are  daily  founded  on  this  well  recognized  law.     The  principle 

Cas.  986;  Tibbs  v.  Zirkle,  55  W.  Va.  3.  Willard  v.  Taylor,  8  Wall.  557, 

49,  46  S.  E.  701,  104  A.  S.  R.  977,  2  19  U.  S.  (L.  ed.)  501;  Ross  v.  Parks, 

Ann.  Cas.*  421 ;  Mueller  v.  Nortmann,  93  Ala.  153,  8  So.  368,  30  A.  S.  R.  47, 

116  Wis.  468,  93  N.  W.  538,  96  A.  S.  11  L.R.A.   148 ;  Anderson  v.  Ander- 

R.  997;  Frank  v.  Stratford-Handcock,  son,  251  111.  415,  96  N.  E.  265,  Ann. 

13  Wyo.  37,  77  Pac.  134, 110  A.  S.  R.  Cas.  1912C  556 ;  Murphy  v.  Reed,  125 

963,  67  L.R.A.  571.  Ky.  585,  101  S.  W.  964,  128  A.  S.  R. 

Notes:  118  A.  S.  R,  592;  21  L.R.A.  259,  10   L.R.A.(N.S.)    195;    Solomon 

127 ;  12  Ann.  Cas.  9e.  Mier  Co.  v.  Hadden,  148  Mich.  488, 

18.  Laffan  v.  Naglee,  9  Cal.  662,  70  111  N.  W.  1040,  118  A.  S.  R.  586,  12 
Am.  Dec.  678;  Hayes  v.  O'Brien,  149  Ann.  Cas.  88;  Aiple-Hemmelmann 
111.  403,  37  N.  E.  73,  23  L.R.A.  555.  Real    Estate    Co.    v.    Spelbrink,    211 

Note:  28  L.R.A.(N.S.)  524.  Mo.  671,  111  S.  W.  480,  14  Ann.  Cas. 

19.  Cowart  v.  Singletary,  140  Ga.  652;  Hawaralty  v.  Warren,  18  N.  J. 
435,  79  S.  E.  196,  Ann.  Cas.  1915A  Eq.  124,  90  Am.  Dec.  613;  Woodruff 
111(5,  47  L.R.A.(N.S.)  621;  Woodruff  v.  Woodruff,  44  N.  J.  Eq.  349,  16  Atl. 
v.  Woodruff,  44  N.  J.  Eq.  349,  16  Atl.  4,  1  L.R.A.  380;  Miller  v.  Cameron,  45 
4,  1  L.R.A.  380.  The  question  which  N.  J.  Eq.  95, 15  Atl.  842, 1  L.R.A.  554: 
arises  in  such  cases  is  usually  as  to  Horgan  v.  Russell,  24  N.  D.  490,  140 
whether  the  transaction  in  the  first  in-  N.  W.  99,  43  L.R.A.(N.S.)  1150;  Cor- 
stance  constituted  in  equity  a  mort-  son  v.  Mulvany,  49  Pa.  St.  88,  88  Am. 
gage,  as  to  which  see  Mortgages,  vol.  Dec.  485;  Cummins  v.  Beavers,  103 
19,  p.  261  et  seq.  Va.  230,  48  S.  E.  891, 106  A.  S.  R.  881, 

20.  Aiple-Hemmelmann  Real  Estate  1  Ann.  Cas.  986  and  note;  Frank  v. 
Co.  v.  Spelbrink,  211  Mo.  671,  111  S.  Stratford-Handcock,  13  Wyo.  37,  77 
W.  480,  14  Ann.  Cas.  652.  Pac.  134,  110  A.  S.  R.  963,  67  L.R.A. 

1.  Cummins  v.  Beavers,  103  Va.  230,  571. 

48  S.  E.  891, 106  A.  S.  R.  881, 1  Ann.       Notes:  118  A.  S.  R.  592;  21  L.R.A. 
Cas.  986..  127;  6  L.R.A.(N.S.)  403;  Ann.  Cas. 

2.  See  Landi/)rd  and  Tenant,  vol.   1913A  362. 

16,  pp  803,  804;  Perpetuities,  vol.       See  Specific  Performance,  vol.  25, 
?1  p.  303.  p.  236. 
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on  which  this  seeming  exception  to  the  general  requirement  of  mutu- 
ality in  contracts  is  based  is  that  the  vendor's  agreement  to  convey  at 
the  option  of  the  purchaser  is  a  continuing  offer  until  accepted  within 
the  time  and  on  the  terms  limited  in  the  option,  and  when  accepted 
it  becomes  a  valid  agreement,  supported  by  mutual  promises.4  But  it 
has  been  held  that  an  option  is  too  indefinite  for  enforcement  in  equity 
where  it  contains  no  provision  for  rendering  certain  the  price  at  which 
the  land  is  to  be  sold.5 

.  35.  Necessity  for  Consideration. — In  pursuance  of  the  general  rule 
that  an  offer  to  buy  or  sell  may  be  withdrawn  at  any  time  before  its 
acceptance,6  it  is  essential  to  the  existence  of  a  valid  option  that  it 
shall  be  supported  by  a  valuable  consideration,  because  an  option  is 
a  promise  by  the  landowner  to  sell  for  a  certain  price  within  a  limited 
time  without  a  corresponding  promise  to  purchase,  that  is,  it  is  a  uni- 
lateral contract.7  This  consideration  must  be  distinct  from  the  price 
of  the  land;  there  must  be  some  consideration  on  which  the  finger 
may  be  placed,  and^of  which  it  may  be  said,  this  was  given  by  the  pro-  * , 
posed  purchaser  to  the  proposed  vendor,  as  the  price  for  the  option,  or 
privilege  to  purchase.8  It  is  held  that  an  advance  payment  to  be  re- 
turned if  the  privilege  of  purchasing  is  not  exercised  is  not  sufficient 
to  support  an  option.9  But  the  fact  that  if  a  sale  of  the  land  after- 
wards follows  the  option,  the  payment  or  consideration  for  the  option 
is  to  be  applied  as  a  part  of  the  price  of  the  land,  does  not  render  it 
.  insufficient  to  support  the  option.10  Where  the  rule  prevails  that  the 
memorandum  required  by  the  statute  of  frauds  need  not  state  the  con- 

4.  Warren  v.  Costello,  109  Mo.  338,  111  Pac.  690, 112  Pac.  1086,  Ann.  Cas. 

19  S.  W.  29,  32  A.  S.  R.  (369.  1913A  357 ;  Cummins  v.  Beavers,  103 

6.  Folsom  v.  Harr,  218  111.  369,  75  Va.  230,  48  S.  E.  891,  106  A.  S.  R. 

N.  E.  987,  109  A.  S.  R.  297,  distin-  881,  1  Ann.  Cas.  986;  Weaver  v.  Burr, 

guishing  Hayes  v.   O'Brien,   149   111.  31  W.  Va.  736,  8  S.  E.  743,  3  L.R.A. 

403,  37  N.  E.  73,  23  L.R.A.  555.  94. 

6.  See  supra,  par.  19.  Xotes:  11  A.  S.  R.  397;  21  L.R.A. 

7.  Richardson  v.  Hordwick,  106  U.  128;  8  Ann.  Cas.  91;  Ann.  Cas.  1013A 
S.  252, 1  S.  Ct.  213,  27  U.  S.  (L.  ed.)  364                           ' 

l^U^\?r°iiTigf^  KZ'  18£'  19       *•  Id*  v.  Leiser,  10  Mont.  5,  24  Pac. 

p  T'i9?Wa  ^tm  I  Jw  Uo?d  yioV«  695>  24  A,  S.  R.  17.  See  also  Murphy 
Reed,  125  Ky.  585,  101  S.  W.  964,  128  _   AA  *    10r  -p.     KQf-   mi  c   tit  SaS 

A.   S.  R.  259,  10  L.R.A.(N.S)    195;   7^8  ^  I    R  ^S    10  LI ^k  ^ 
Gustin  v.  Union  School  Dist.,  94  Mich.  ]fK  *•   S'  R'  2S0»  10  ^^.(N.S.) 
502,  54  N.  W.  156,  34  A.  S.  R.  361;   iy~  w     ..         _.     ^    _  ^       Cftft 
Ide  v.  Leiser,  10  Mont.  5,  24  Pac.  695,       *•  g™0®*  I;®1^' 21  9^  !"' 
24  A.  S.  R.  17;  Hawralty  v.  Warre^   **  p?-  ^  111  Pac.  690,  112  Pac 
18  N.  J.  Eq.  124,  90  Am.  Dec.  613;   1°85,  Ann.  Cas.  1913A  357. 
Levin  v.  Dietz,  194  N.  Y.  376,  87  N.       10.  Ide  v.  Leiser,  10  Mont.  5,  24 
E.  454,  20  L.R.A.(N.S.)  251;  Bryant  Pac  695,  24  A.  S.  R.  17;  Kingsley  v. 
Timber  Co.  v.  Wilson,  151  N.  C.  154,  Kressly,  60  Ore.  167,  111  Pac  385, 118 
65  S.  E.  932, 134  A.  S.  R.  982;  Friend-  Pac.  678,  Ann.  Cas.  1913E  746. 
ly  v.  Elwert,  57  Ore.  599, 105  Pac.  404, 
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aideration  n  the  consideration  need  not  be  expressed  in  the  proposal 
to  sell,  but  may  be  proved  aliunde.18  Though  an  option  is  not  bind- 
ing as  a  contract  for  want  of  consideration,  yet  if  the  offer  contained 
therein  is  not  withdrawn  its  acceptance  within  the  time  limited  gives 
rise  to  a  contract  of  sale,  binding  on  the  vendor,  which  cannot  be 
affected  by  any  subsequent  attempt  to  withdraw  the  offer.18 

36.  Sufficiency  of  Consideration  Generally. — Under  the  general 
principles  of  contract  the  consideration  for  an  option  may  consist  of 
some  benefit  to  the  promisor;  or  of  some  loss,  injury  or  inconvenience 
to  the  promisee ;  or  of  some  money  or  other  thing  of  value  given,  ex- 
changed or  paid;  or  of  some  promise  or  undertaking  of  the  promisee 
to  pay,  give  or  exchange  such  thing  of  value,  or  to  incur  some  trouble 
or  expense,  or  to  do  or  not  to  do  some  lawful  act,  or  to  surrender, 
abandon  or  suspend  the  exercise  of  some  legal  right — in  consideration 
of  which  acts  and  promises  on  the  part  of  the  promisee  the  proposer 
promises  that  his  offer  shall  be  left  open  for  a  specified  time.14  And 
this  has  been  held  true  as  regards  the  expenditure  of  time  and  moneys 
in  the  exploration  of  the  land  for  oil  or  minerals.15  The  considera- 
tion need  not  be  paid  at  the  time  the  option  is  given ;  it  is  sufficient 
if  there  is  an  agreement  to  pay  it  and  it  is  in  fact  paid  as  agreed.16 
According  to  the  better  view,  in  the  absence  of  a  statute  destroying 
the  effect  of  a  seal  as  importing  a  consideration,  if  the  option  is  under 
seal  this  conclusively  imports  that  it  was  based  on  a  good  and  suffi- 
cient consideration  and  prevents  the  vendor  from  withdrawing  it.17 
Where  an  option  is  contained  in  a  lease,  the  agreement  of  the  lessee 
to  pay  the  rent  for  the  term  granted  and  to  perform  the  other  stipula- 

11.  See  Statute  of  Fbauds,  vol  25,  17.  Willard  v.  Tayloe,  8  Wall.  557, 
pp.  659,  660.  19  U.   S.    (L.  ed.)    501;  Watkins  v. 

12.  Weaver  v.  Burr,  31  W.  Va.  736,  Robertson,  105  Va.  269,  54  S.  E.  33, 
8  S.  E.  743,  3  L.R.A.  94.  115  A;  S.  R.  880,  5  L.R.A.(N.S.)  1194, 

13.  Murphy  v.  Reed,  125  Ky.  585,  overruling  Graybill  v.  Brugh,  89  Va, 
101  S.  W.  964,  128  A.  S.  R.  259,  10  895,  17  S.  E.  558,  37  A.  S.  R.  894,  21 
L.R.A.(N.S.)  195;  Ide  v.  Leiser,  10  L.R.A.-  133  (the  option  in  this  case 
Mont.  5,  24  Pac.  695,  24  A.  S.  R.  17;  was  one  for  the  sale  of  stock,  but  this 
Bryant  Lumber  Co.  v.  Wilson,  151  N.  cannot  affect  the  rule) ;  Weaver  v. 
C.  154,  65  S.  E.  932,  134  A.  S.  R.  982;  Burr,  31  W.  Va,  736,  8  S.  E.  743,  3 
Weaver  v.  Burr,  31  W.  Va.  736,  8  S.  L.R.A.  94.  See  also  Horgan  v.  Rus- 
E.  743,  3  KR.A.  994;  Frank  v.  Strat-  sell,  24  N.  D.  490,  140  N.  W.  99,  43 
ford-Handcock,  13  Wyo.  37,  77  Pac.  L.R.A.(N.S)  1150 ;  Yerkes  v.  Richards, 
134,  110  A.  S.  R.  963,  67  L.R.A.  571.  153  Pa.  St.  646,  26  Atl.  221,  34  A.  S.  R. 

Note:  6  L.R.A.(N.S.)  405.  721.    But  see  Warren  v.  Costello,  109 

14.  Weaver  v.  Burr,  31  W.  Va.  736,  Mo.  338,  19  S.  W.  29,  32  A.  S.  R. 
8  S.  E.  743,  3  L.R.A.  94.  669. 

15.  Corson  v.  Mulvaney,  49  Pa.  St  Notes:  6  L.R.A. (N.S.)  405;  Ann. 
88,  88  Am.  Dec.  485.  Cas.  1913A  365. 

16.  Cummins  v.  Beavers,  103  Va.  As  to  the  effect  of  a  seal  as  import- 
230,  48  S.  E.  891,  106  A.  S.  R»  881,  1  ing-  a  consideration,  see  Seals,  vol.  24. 
Ann.  Cas.  986.  p.  696.                                  ...-_.- 
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tions  in  the  lease  is  considered  a  sufficient  consideration  moving  from 
him  to  support  the  option.18 

37.  Inadequacy  of  Consideration;  Nominal  Consideration. — Accord- 
ing to  the  better  view,  the  inadequacy  of  the  consideration,  if  there  is 
in  fact  a  valuable  consideration,  does  not  affect  the  binding  effect  of 
the  option  either  at  law  or  in  equity.19  This  is  the  rule  generally 
applied  in  case  of  options  given  in  consideration  of  one  dollar.20  The 
view  has  been  taken,  however,  that  specific  performance  will  not  be 
decreed  where  there  was  only  a  nominal  consideration,  especially 
where  the  vendor  had  given  notice  that  he  withdrew  his  offer.1  It 
would  seem,  however,  that  this  objection  would  be  obviated  by  notify- 
ing the  vendor  of  an  election  to  purchase  prior  to  the  attempt  of  the 
vendor  to  withdraw,  as  in  such  a  case  the  want  of  mutuality  would  be 
obviated  before  the  withdrawal  of  the  offer.4  The  mere  recital  of  a 
nominal  money  consideration  for  an  option,  if  it  was  not  in  fact  paid 
or  agreed  to  be  paid,  is  not  sufficient8 

38.  Against  Whom  Enforced. — As  a  general  rule  a  purchaser  with 
notice  of  an  outstanding  option  on  the  property  takes  subject  thereto 

18.  Willard  v.  Tayloe,  8  Wall.  557,  103  Va.  230,  48  S.  E.  891,  106  A.  S.  R. 

19  U.  S.  (L.  ed.)  501;  Davis  v.  Rob-  881,  1  Ann.  Cas.  986,  distinguishing 

ert,  89  Ala.  402,  8  So.  114, 18  A.  S.  R.  Graybill  v.  Brugh,  89  Va.  895,  17  S.  &. 

126 :  Hayes  v.  O'Brien,  149  111.  403,  37  558,  37  A.  S.  R.  894,  21  L.R.A.  133. 

N.  E.  73,  23  L.R.A.  555;  Anderson  v.  See  also  Horgan  v.  Russell,  24  N.  D. 

Anderson,  251  111.  415,  96  N.  E.  265,  490,  140  N.  W.  99,  43  L.RJL(N.S.) 

Ann.  Cas.  1912C  556;  Witting^  Sue-  1150. 

cession,  121  La.  501,  46  So.  606,  15  Note :  118  A.  S.  R.  592. 

Ann.    Cas.    379;    Gustin    v.    Union  1.  Rude  v.  Levy,  43  Colo.  482,  96 

School-Dist.,  94  Mich.  502,  64  N.  W.  Pac.  560,  127  A.  S.  R.  123,  24  L.R.A. 

156,  34  A.  S.  R.  361;  Tebeau  v.  Ridge,  (N.S.)   91;  Lite  v.  Goosling,  93  Ky. 

261  Mo.  547,  170  S.  W.  871,  L.R.A.  185, 19  S.  W.  527,  21  L.R.A.  127.    See 

1915C  367;  Hawralty  v.  Warren,  18  N.  also  Murphy  v.  Reed,  125  Ky.  585, 101 

J.  Eq.  124,  90  Am.  Dec.  613;  Kerr  v.  S.  W.  964, 128  A.  S.  R.  259, 10  L.R.A. 

Day,  14  Pa.  St.  112,  53  Am.  Dec.  526;  (N.S.)  195  (reviewing  earlier  cases) ; 

Tilton  v.  Sterling  Coal,  etc.,  Co.,  28  Bryant  Timber  Co.  v.  Wilson,  151  N. 

Utah  173,  77  Pac.  758,  107  A.  S.  R.  c.  154,  65  S.  E.  932, 134  A.  S.  R.  982. 

689;    Frank    v.    Stratford-Handoock,  Note:  6  L.R. A. (N.S.)  406. 

13  Wyo.  37,  77  Pac.  134,  110  A.  S.  R.  2. 'Smith  v.  Bangham,  156  Cal.  359, 

963,  67  LR  A  571.  104  Pac.  689>  28  L.R.A,(N.S.)   522; 

Note:  118  A.  S.  R.  598.  Murphy  v.  Reed,  125  Ky.  585,  101  S. 

See  Landlord  and  Tenant,  vol.  16,  w   ^  128  A   g   R  ^  10  LR  A 

PiaS  Parks,  93  Ala.  153  So.    P*-\\  195,  distmgubhing  and  limit- 

368,  30  A.  S.  R.  47,  11  L.R.A.  148.       2*£*  £  ^"R^JF*  ^h^ 

20.  Ross  v.  Parks,  93  Ala.  153,  8  So.  W.  527  21  L.R  A.  127  ;Bry^t  Timber 
368,  30  A.  S.  R.  47,  11  L.R.A.  148;  Co-  v-  Wilson,  151  N.  C.  154,  65  S.  E, 
Smith  v.  Bangham,  156  Cal.  359,  104  *>32,  134  A.  S.  R.  982. 
Pac.  689,  28  L.R.A.(N.S.)  522;  Solo-  Note:  6  L.R.A.(N.S.)  406. 
mon  Mier  Co.  v.  Hadden,  148  Mich.  3.  Graybill  v.  Brugh,  89  Va.  895, 17 
488,  111  N.  W.  1040, 118  A.  S.  R.  586,  S.  E.  558,  37  A.  S.  R.  894,  21  L.R.A. 
12  Ann.  Cas.  88;  Cummins  v.  Beavers.   133. 

340 


27  R.  C  L.  VENDOR  AND  PURCHASER  §  38 

and  may  be  compelled  to  perform  to  the  same  extent  as  a  purchaser 
taking  subject  to  an  ordinary  executory  contract  of  sale.4  And  a  for- 
tiori the  option  may  be  enforced  against  the  heirs,  devisees  and  rep- 
resentatives of  the  vendor.6  Though  in  case  of  a  general  offer  to  sell 
the  death  of  the  vendor  ipso  facto  withdraws  the  offer,  his  death  before 
the  expiration  of  the  time  for  exercising  the  option  does  not  in  any 
way  affect  the  right  of  the  other  party  thereafter  to  make  bis  election 
and  do  the  things  necessary  on  his  part  to  entitle  him  to  a  convey- 
ance.6 It  has  been  held  that  the  acceptance,  within  the  time  specified, 
of  an  option  which  had  been  given  for  a  nominal  consideration  to 
purchase  real  estate  belonging  to  a  husband,  supersedes  the  wife's  dec- 
laration of  homestead  made  with  notice  of  the  option.7  This  is  in 
pursuance  of  the  general  rule  that  a  declaration  of  homestead  is  sub- 
ject to  all  rights  in  the  property  known,  by  the  person  filing  the  dec- 
laration, to  exist.8  If  the  option  is  not  based  on  a  good  and  sufficient 
consideration  it  is  revocable  at  any  time  by  the  vendor,9  and  it  con- 
fers no  rights  on  the  other  party  which  a  subsequent  purchaser  from 
the  vendor  is  under  any  equitable  duty  to  recognize.10  The  view  has 
been  taken  that  the  right  of  a  person  under  an  unexercised  option  to 
purchase,  which  was  under  seal  but  not  otherwise  supported  by  an 
actual  consideration,  though  the  consideration  of  one  dollar  was  re- 
cited, is  not  an  interest  in  the  land  which  a  subsequent  purchaser  for 
value  is  bound  to  regard,  and  that  even  though  he  may  have  had  notice 
thereof  the  option  cannot  be  enforced  against  him.11    An  option  will 

4.  Ross  v.  Parks,  93  Ala.  153,  8  So.  (N.S.)  523;  43  L.R.A.(N.S.)  1150;  8 

368,  30  A.  S.  R.  47,  11  L.R.A.  148;  Ann.  Cas.  91. 

Smith  v.  Bangham,  156  Cal.  359,  104  5.  Writing's  Succession,  121  La.  501, 

Pac.  689,  28  L.R.A.(N.S.)   522;  An-  46  So.  606,  15  Ann.  Cas.  379;  Rock- 

derson  v.  Anderson,  251  111.  415,  96  N.  land-Rockport  Lime  Co.  v.  Leary,  203 

E.  265,  Ann.  Cas.  1912C  556;  Fields  N.  Y.  469,  97  N.  E.  43,  Ann.   Cas. 

v.  Vizard  Invest.  Co.,  168  Ky.  744, 182  1913B  62,  L.R.A.1916F  352;  Kerr  v. 

S.  W.  934,  Ann.  Cas.  1918D  336 ;  Hoi-  Day,  14  Pa.  St.  112,  53  Am.  Dec.  526 ; 

lander  v.  Central  Metal,  etc.,  Co.,  109  Mueller  v.  Nortmann,  116  Wis.  468,  93 

Mel.  131,  71  Atl.  442,  23  L.R.A.(N.S.)  N.  W.  538,  96  A.  S.  R.  997. 

1135;Horganv.  Russell,  24  N.  D.  490,  •   Note:    28   L.R.A.(N.S.)    524. 

140  N.  W.  99,  43  L.R.A.(N.S.)  1150;  6.  Mueller  v.  Nortmann,  116  Wis. 

Fargo  v.  Wade,  72  Ore.  477,  142  Pac.  468,  93  N.  W.  538,  96  A.  S.  R.  997. 

830,  L.R.A.1915A  271;  Kerr  v.  Day,  7.  Smith  v.  Bangham,  156  Cal.  359, 

14    Pa.    St.   112,  53   Am.   Dec.   526;  104  Pac  689,  28  'L.R. A. (N.S.)  522. 
People's  St.  R.   Co.  v.   Spencer,  156  ■      8.  Smith  v.  Bangham,  156  Cal.  359, 

Pa.  St.  85,  27  Atl.  113,  36  A.  S.  R.  22;  104  Pac.   689,  28  L.R, A. (N.S.)    522. 

Cummins  v.  Beavers,  103  Va.  230,  48  See  Homestead,  vol.  13,  p.  599  et  seq. 

S.  B.  891,  106  A.  S.  R.  881,  1  Ann.  9.  See  supra,  par.  35. 

Cas.   986;  Frank  v.  Stratford-Hand-  10.  Note:  28  L.R. A. (N.S.)  523. 

cock,  13  Wyo.  37,  77  Pac.  134,  110  A.  11.  Graybill  v.  Brugh,  89  Va.  895, 

S.  R.  963,  67  L.R.A.  571.     See  also  17  S.  E.  558,   37  A.   S.  R.  894,  21 

Wertheimer  v.   Thomas,  168  Pa.   St.  L.R.A  133   (distinguished  and  limited 

168,  31  Atl.  1\)96,  47  A.  S.  R.  882.  in  Cummins  v.  Beavers,  103  Va.  230, 

Notes :  118  A.  S.  R.  600 ;  28  L.R.A.  48  S.  E.  891,  106  A.  S.  R.  881,  1  Ann. 
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not  as  a  general  rule  be  enforced  against  a  subsequent  bona  fide  pur- 
chaser for  value.18  It  has  been  held  that  an  unrecorded  contract  for 
the  purchase  of  land  has  no  priority  over  a  prior  unrecorded  option  on 
the  same  land  which  will  prevent  specific  performance  of  the  option.1* 
An  option  is  a  contract  for  an  interest  in  the  land,  and,  when  properly 
acknowledged,  is  recordable,  and,  when  recorded,  gives  notice  to  a  sub- 
sequent purchaser  of  the  vendor,14  but,  as  against  a  purchaser  for 
value  without  actual  notice,  a  recorded  option  terminates  with  the 
expiration  of  the  time  specified  therein  if  no  record  of  an  extension 
of  the  time  is  made.15  Prior  to  the  exercise  of  an  option  the  land 
remains  subject  to  attachment  or  execution  at  the  suit  of  creditors 
of  the  vendor  and  the  subsequent  exercise  of  the  option  does  not  defeat 
the  rights  acquired  by  the  levy.16 

39.  Exercise  of  Option  Generally. — To  constitute  a  valid  exercise 
of  an  option  and  impose  a  duty  on  the  vendor  to  convey,  the  terms  and 
conditions  of  the  option  must  be  complied  with  by  the  purchaser.17 
If  he  attaches  to  his  acceptance  conditions,  not  warranted  by  the  terms 
of  the  option,  or  notice  of  his  election  to  buy,  this  itself  amounts 
to  a  rejection ; 19  but  it  is  otherwise  where  the  acceptance  is  in  the  first 
instance  unconditional,  and  a  mere  request  is  added  for  a  departure 
from  the  terms  of  the  optioi\  as  to  the  time  and  place  of  completing 
the  transaction.19     Notice  of  an  election  not  to  purchase  under  an 

Cas.  986  and  expressly  overruled  in  85,  17  N.  E.   60,  8  A.   8.  R.  345; 

Watkins  v.  Robertson,  105  Va.  269,  54  Louisville,    etc.,    R.    Co.    v.    Gulf   of 

8.  E.  33,  115  A.  S.  R.  880,  5  L.R.A.  Mexico  Land,  etc.,  Co.,  82  Miss.  180, 

(N.S.)     1194,    a    case    involving    an  33  So.  845,  100  A.  S.  R.  627;  Fargo 

option  for  the.  sale  of  stock,  in  so  far  v.  Wade,  72  Ore.  477,  142  Pac.  8M, 

as  it  holds  that  an  option  under  seal  L.R.A.1915A  271;  Tilton  v.  Sterling 

does  not  conclusively  impose  a  good  Coal,  etc.,  Co.,  28  Utah  173,  77  Pac. 

and  sufficient  consideration).  758,   107   A.    S.   R.   689;   Pollock  v. 

12.  Trogden  v.  Williams,  144  N.  C.  Brookover,  60  W.  Va.  75,  53  S.  E.  795, 
192,56S.E.865,10L.R.A.(N.S.)  867,  6  L.R.A.(N.S.)  403;  Mueller  v.  Nortr 

Note:  28  L.R.A.(N.S.)  523.  mann,  116  Wis.  468,  93  N.  W.  538,  96 

See  infra,  par.  431  et  seq.,  as  to  the  A.  S.  R.  997. 

general  rights  of  bona  fide  purchasers.  Notes:  118  A.  S.  R.  597;  21  L.R.A. 

13.  Smith  v.  Bangham,  156  Cal.  359,  131;  L.R.A.1917C  764;  1  Ann.  Cas. 
104  Pac.  689,  28  L.R.A.(N.S.)  522.  991;  8  Ann.  Cas.  92;  Ann.  Cas.  1913A 

14.  Fields  v.  Vizard  Invest.  Co.,  168  365. 

Ky.  744,  182  S.  W..  934,  Ann.  Cas.  18.  Weadock  v.  Champe,  193  Mich. 

1918D  336.    See  Records,  vol.  23,  p.  553,  160  N.  W.  564,  Ann.  Cas.  1918C 

28  et  seq.,  as  to  instruments  required  874;  Tilton  v.  Sterling  Coal,  etc,  Co., 

to  he  or  entitled  to  be  recorded.  28  Utah  173,  77  Pac.  758, 107  A.  S.  R, 

15.  Trogden  v.  Williams,  144  N.  C.  G89.  See  also  Friendly  v.  Elwert,  57 
192,  56  S.  E.  865,  10  L.R.A.(N.S-)  Ore.  599,  105  Pac.  404,  111  Pac.  690, 
867.  112  Pac.  1085,  Ann.  Cas.  1913 A  357; 

16.  Sheehy  v.  Scott,  128  la.  551,  Turner  v.  McCormick,  56  W.  Va.  161, 
104  N.  W.  1139,  4  L.R.A.(N.S.)  365.  49  S.  E.  28, 107  A.  S.  R.  904,  67  L.R.A. 

17.  Rude  v.  Levy,  43  Colo.  482,  96  853. 

Pac.  560,  127  A.  S.  R.  123,  24  L.R.A.  19.  Horgan  v.  Russell,  24  N.  D.  490, 
(N.S.)  91;  Harding  v.  Gibbs,  125  111.   140  N.  W.  99,  43  L.R.A.(N.S.)  1150; 
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option  puts  an  end  to  the  contract  as  a  continuing  offer  by  the  ven- 
dor ; t0  and  this  is  true  though  the  refusal  to  purchase  was  because  of 
a  defect  in  the  vendor's  title,  aiid  the  purchaser  cannot,  after  the 
vendor  has  perfected  his  title,  assert  his  right  to  purchase.1  A  verbal 
acceptance  will  ordinarily  be  sufficient  if  the  terms  of  the  option  do 
not  require  a  written  acceptance.8  This  is  held  true  where  the  exer- 
cise of  the  election  is  accompanied  with  a  tender  of  the  purchase 
money,  though  the  rule  prevails  that  a  contract  of  sale  not  signed  by 
the  purchaser  as  well  as  the  vendor  is  unenforceable  under  the  statute 
of  frauds  for  want  of  mutuality  if  the  purchase  money  has  not  been 
paid.1  Where  an  option  is  contained  in  a  lease  and  is  expressly  con- 
ditioned on  the  prompt  payment  of  the  rent  reserved,  the  aggregate 
amount  of  which  constitutes  the  consideration  for  the  conveyance,  it 
has  been  held  that  a  default  in  the  payment  of  the  rent  when  due  is 
waived  by  its  subsequent  receipt  on  the  footing  of  the  continued  ex- 
istence of  the  obligation  of  the  vendor  to  convey.4  The  fact  that  the 
vendor  before  the  time  for  exercising  the  option  has  expired  gives 
notice  that  he  will  not  comply  with  his  contract  does  not  excuse  the 
other  party  from  giving  proper  notice  of  his  election  to  purchase  and 
offering  to  comply  with  the  terms  of  the  option.  The  reason  for  this 
is  that  until  the  acceptance  of  an  option  in  accordance  with  its  terms, 
no  contract  of  purchase  exists,  and  the  party  giving  the  option  is  un- 
der no  obligation  to  convey  the  property  mentioned  therein.5 

"40.  Time  of  Exercising  Option. — It  is  universally  held,  not  only  at 
law  but  also  in  equity,  that  time  is  to  be  regarded  as  of  the  essence  of 
options,6  and  an  agreement  to  extend  the  time  must  be  supported  by  a 

• 

Turner  v.  McCormick,  66  W.  Va.  161,  Frauds,  vol.  25,  pp.  (frl,  672,  as  to 
49  S.  E.  28,  107  A.  S.  B.  904,  67  minority  rule  requiring  a  contract  for 
L.R.  A.  853.  See  generally,  supra,  par.  sale  of  land  to  be  signed  by  th#  pur- 
22,  as  to  statements  not  rendering  an  chaser  to  render  it  enforceable  by  him 
acceptance  conditional.  against  a  vendor  who  has  signed. 

20.  Friendly  ▼.  Elwert,  57  Ore.  599,       4.  Davis  v.  Robert,  89  Ala.  402,  8  So. 
105  Pac.  404,  111  Pac.  690,  112  Pacv    114,  18  A.  S.  R.  126. 
1085,  Ann.  Cas.  1913A  357.    See  also       6.  Tilton  v.  Sterling  Coal,  etc.,  Co., 
Davis  v.  Parish,  Iitt.  Sel.  Cas.  (Ky.)    28  Utah  173,  77  Pac  758, 107  A.  S.  R. 
153,  12  Am.  Dec.  287.  689. 

1.  Friendlv  v.  Elwert,  57  Ore.  599,  6.  Waterman  v.  Banks,  144  U.  S. 
105  Pac.  404,  111  Pac.  690,  112  Pac.  394,  12  S.  Ct.  646,  36  U.  S.  (L.  ed.) 
1085,  Ann.  Cas.  1913A  357.  •     479  \  Harding  v.  Gibbs,  125  111.   85, 

2.  Trogden  v.  Williams,  144  N.  C.  17  N.  E.  60,  8  A.  S.  R.  345;  Fields  v. 
192,  56  S.  E.  865,  10  L.R.A.(N.S.)  Vizard  Invest.  Co.,  168  Ky.  744,  182 
867;  Friendly  v.  Elwert,  57  Ore.  599,.  S.  W.  934,  Ann.  Cas.  1918D  336;  Cole- 
105  Pac.  404,  111  Pac.  690,  112  Pac.  man  v.  Applegarth,  68  Md.  21,  11  Atl. 
1085,  Ann.  Cas.  1913 A  357;  Turner  v.  284,  6  A.  S.  R.  417;  Trogden  v.  Wil- 
McCormick,  56  W.  Va.  161,  49  S.  E.  liams,  144  N.  C.  192,  56  S.  E.  865,  10 
28.  107  A.  S.  R.  904,  67  L.R.A.  853.       L.R.A.(N.S.)  867;  Kingsley  v.  Kress- 

3.  Agar  v.  Streeter,  183  Mich.  600,  ly,  60  Ore.  746,  111  Pac.  385, 118  Pac. 
150  N.  W.  160.  L.R.A.1915D  196,  Ann.  678,  Ann.  Cas.  1913E  .746 ;  Tilton  v. 
Cas.    1916E    518.     See    Statute    of  Sterling  Coal,  etc.,  Co.,  28  Utah  173,  77 
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valuable  consideration,  as  it  is  in  effect  a  new  option,7  and  it  is  imma- 
terial that  the  agreement  for  an  extension  is  made  prior  to  the  expira- 
tion of  the  time  limited  for  the  exercise  of  the  original  option.8  Where 
air  option  is  indorsed  on  a  lease  under  which  the  right  is  given  the 
leasee  to  purchase  within  one  year,  with  a  further  proviso  that  if  the 
lessor  receive  an  offer  for  the  property,  ten  days'  notice  shall  be  given 
the  lessee,  and  he  shall  then  have  the  privilege  of  purchasing  on  cer- 
tain terms  within  a  time  limited,  and  if  he  does  not  purchase  the 
lessor  may  sell,  this  will  not  be  construed  as  an  absolute  option  of  pur- 
chase within  one  year,  but  the  lessee  must  make  his  election  in  ten 
days  after  receiving  notice  of  an  offer  by  a  third  party  to  purchase, 
and  if  he  does  not  then  elect,  the  lessor  is  at  liberty  to  sell,  although 
such  offer  is  made  within  the  year.9 

41.  Payments. — Where  the  terms  of  the  option  require  that  the 
payment  of  the  purchase  money  or  a  part  thereof  accompany  the  elec- 
tion to  exercise  the  option  such  provision  must  ordinarily  be  complied 
with;10  on  the  other  hand  its  terms  may  require  merely  that  notice 
be  given  of  the  exercise  of  the  option  and  leave  the  matter  as  to  the 
payment  of  the  purchase  money  to  be  thereafter  settled  as  in  the 
case  of  an  ordinary  executory  contract  of  sale.11  In  the  one  case, 
there  is  an  option  to  purchase  on  payment  of  the  purchase  price, 
which  is  a  condition  precedent  to  the  foundation  of  the  contract  of 
sale ;  and  in  the  other  there  is  an  election  to  take  the  land  on  the  terms 
proposed,  payment  of  the  purchase  price  being  a  condition  subsequent, 
or  rather  the  performance  of  an  executory  contract  theretofore  entered 
into.  It  is  important  in  such  cases  to  distinguish  that  which  pertains 
to  the  performance  of  a  contract  from  that  which  pertains  to  its  mak- 

Pac.  758,  107  A.  S.  R.  689 ;  Dyer  v.  ed. )    145 ;  Kelsey  v.  Crowther,  162  U. 

Duffy%39  W.  Va.  148, 19  S.  E.  540,  24  S.  404,  16  S.  Ct.  808,  40  U.  S.  (L.  ed.) 

L.R.A.  339;  Pollock  v.  Brookover,  60  1017;  Martin  v.  Morgan,  87  Cal.  203, 

W.  Va.  75,  53  S.  E.  795,  6  L.R.A.  25  Pac.  350,  22  A.  S.  R.  240;  Rude  v. 

(N.S.)  403;  Mueller  v.  Nortmann,  116  Levy,  43  Colo.  482,  96  Pac.  560, 127  A. 

Wis.  468,  93  N.  W.  538,  96  A.  S.  R.  S.  R.  123,  24  L.R.A.(N.S.)  91;  Trog- 

997.  den  v.  Williams,  144  N.  C.  192,  56  S. 

Notes:  118  A.  S.  R.  598;  104  A.  S.  E.  865,  10  L.R.A.(N.S.)  867;  Kings- 

R.  275;  21  L.R.A.  129;  8  Ann.  Cas.  92;  ley  v.  Kressly,  60  Oi-e.  167,  11\  Pac. 

Ann.  Cas.  1913A  365.  385,  118  Pac.  67S,  Ann.  Cas.  1913E 

7.  Coleman  v.  Applegarth,  68  Md.  746;  Pollock  v.  Brookover,  60  W.  Va. 
21,  11  Atl.  284,  6  A.  S.  R.  417;  Ide  v.  75,  53  S.  E.  795,  6  L.R.A.(N.S.)  403. 
Leiser,  10  Mont.  5,  24  Pac.  695,  24  A.  Notes:  24  L.R.A.(N.S.)  91;  8  Ann. 
S.  R.  17;  Cummins  v.  Beavers,  103  Va.  Cas.  92. 

230,  48  S.  E.  891,  106  A/  S.  R.  881,  1       11.  Willard  v.  Tayloe,  8  Wall  557, 

Ann.  Cas.  986.  19   U.    S.    (L.   ed.)    501;   Horgan   v. 

8.  Coleman  v.  Applegarth,  68  M<1  Russell,  24  N.  D.  490,  140  N.  W.  99, 
21,  11  Atl.  284,  6  A.  S.  R.  417.  43  L.R.A. (N.S.)  1150.     See  also  SoL 

9.  Harding  v.  Gibbs,  125  111.  85,  17  omon  Mier  v.  Hadden,  148  Mich.  488,    * 
N.  E.  60,  8  A.  S.  R.  345.  Ill  N.  W.  1040,  118  A.  S.  R.  586,  12 

10.  Richardson    v.    Hardwick,    106    Ann.  Cas.  88. 

U.  S.  252,  1  S.  Ct.  213,  27  U.  S.  (L.       Note:  24  L.R.A. (N.S.)  91. 
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ing.  To  make  any  sort  of  a  contract,  there  must  be  a  meeting  of 
minds  upon  a  given  subject.  An  offer  without  acceptance  is  not  a 
contract;  and  as  a  rule  the  acceptance  to  be  binding  must  be  in  accord 
with  the  terms  of  the  offer,  and  not  in  some  other  manner.  In  other 
words,  the  party  making  the  offer  may  prescribe  the  mode  of  accept- 
ance, and  to  constitute  a  binding  contract  this  method  must  be  fol- 
lowed.12 Where  the  acceptance  of  an  option  and  the  tender  of  the 
purchase  price  are  to  be  made  simultaneously  or  where  under  the 
terms  of  the  contract  the  option  must  be  exercised  by  making  such  a 
tender,  incumbrances  on  the  land  can,  it  seems,  be  dealt  with  in  the 
same  manner  as  in  the  case  of  an  ordinary  contract  for  the  sale  of 
land.  If  a  tender  is  necessary,  the  holder  of  the  option  may  tender 
thS  purchase  price  after  deducting  therefrom  the  amount  of  the  in- 
cumbrances.1* There  may  be  cases  where  the  necessity  of  a  strict 
tender  may  be  dispensed  with  on  account  of  the  existence  of  an  in- 
cumbrance such  as  an  outstanding  right  of  dower,  on  the  ground  that 
the  amount  to  be  tendered  cannot  be  known  without  a  judgment  of 
the  court.14 

42.  Assignment  of  Option  Generally. — As  a  general  rule  the  inter- 
est under  an  ordinary  option  to  purchase,  that  is,  the  right  to  elect  to 
take  a  conveyance,  is  recognized  as  an  assignable  interest,15  and  a 
fortiori  this  is  true  where  the  option  runs  to  the  person  named  "and 
his  assigns."  ie  Where  an  option  given  to  a  person  named  "and  to 
his  heirs  and  ■assigns,"  calling  for  a  title  free  from  incumbrances  and 
making  him  the  "exclusive  judge"  as  to  the  condition  of  the  title,  was 
assigned,  it  was  held  that  the  assignment  passed  all  rights  under  the 
option  including  the  right  of  determination  as  to  the  title.17  Where 
an  option  is  contained  in  a  lease,  it  is  in  .the  nature  of  a  covenant  the 
benefit  of  which  runs  with  the  leasehold  estate,  and  passes  to  the  as- 
signee under  a  general  assignment  or  transfer  of  the  leasehold.18  In 
some  jurisdictions  it  is  held  that  an  option  is  not  assignable  unless  it 

12.  Horgan  v.  Russell,  24  N.  D.  490,  Notes:  118  A.  S.  R.  600;  43  L.R.A. 
140  N.  W.  99,  43  L.R.A.(N.S.)  1150.       (N.S.)  116;  8  Ann.  Cas.  91;  Ann.  Cas. 

Note:  24  L.R.A.(N.S.)  91.  1913A  364;  Ann.  Cas.  1914B  1228. 

13.  Smiddy  v.  Grafton,  163  Cal.  16,       16.  Note:  43  L.R.A.(N.S.)  116. 
124   Pac.  433,  Ann.  Cas.  1913E  921       17.  Simmons    v.    Zimmerman,    144 
and  note.  Cal.  266,  79  Pae.  451, 1  Ann.  Cas.  850. 

14.  Rockland-Rockport  Lime  Co.  v.  See  infra,  par.  204  et  seq.,  as  to  gener- 
Leary,  203  N.  Y.  469,  97  N.  E.  43,  al  construction  of  a  provision  for  a  title 
Ann.  Cas.  1913B  62,  L.RA..1916F  352.  satisfactory  to  the  purchaser  or  his  at- 

Note :  Ann.  Cas.  1&13E  923.  torriey. 

15.  Simmons  ▼.  Zimmerman,  144.  18.  Laffan  v.  Naglee,  9  Cal.  662,  70 
Cal.  256,  79  Pac.  451,  1  Ann.  Cas.  Am.  Dec.  678;  Robinson  v.  Perry,  21 
850 ;  Roper  v.  Milbourn,  93  Neb.  809,  Ga.  183,  68  Am.  Dec.  455 ;  Hollander 
142  N.  W.  792,  Ann.  Cas.  1914B  1225;  v.  Central  Metal,  etc.,  Co.,  109  Md. 
Kerr  v.  Day,  14  Pa.  St.  112,  53  Am.  131.  71  AtL  442,  23  L.R.A.(N.S.) 
Dec.  526.  1135. 
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contains  appropriate  words  to  that  effect.19  An  assignee  does  not  suc- 
ceed to  a  right  his  assignor  may  have  had  to  maintain  an  action  for 
damages  for  deceit  perpetrated  on  him.*0 

43.  Restrictions  on  Right  to  Assign;  Devolution  on  Death  or  In- 
solvency.— The  right  to  exercise  an  option  may  be  so  restricted  by  its 
terms  as  to  preclude  its  being  transferred  or  assigned,1  as  where  it  is 
given  to  a  person  named  "but  no  other  person. "  *  And  where  a  bond 
was  conditioned  that  the  obligee  might  "at  his  own  option"  and  with- 
in a  certain  time  purchase  certain  real  estate  belonging  to  the  obligor 
on  paying  a  sum  named,  and  the  obligee  died  before  the  expiration  of 
the  time  without  having  availed  himself  of  the  option,  it  was  held 
that  the  option  was  neither  a  chose  in  action  nor  a  transmissible  right 
of  property,  but  a  personal  privilege  in  the  obligee,  and  that  on  his 
death  the  bond  lapsed.8  If  the  terms  of  an  option  involve  the  credit 
of  the  purchaser,  it  will  be  regarded  as  personal  to  him  and  thereforo 
not  assignable  by  him  so  as  to  require  the  vendor  to  sell  on  the  per- 
sonal credit  of  the  assignee.4  While  an  option  to  purchase  land 
creates  no  interest  in  the  land  which  is  subject  to  execution,5  it  never- 
theless creates  a  valuable  right  which  on  the  insolvency  of  the  pur- 
chaser will  pass  to  a  receiver  appointed  at  the  instance  of  creditors 
and  may  be  sold  by  the  receiver.6  In  jurisdictions  where  an  option 
is  regarded  as  conferring  something  more  than  the  merely  personal 
privilege  of  purchasing,  the  authorities  are  not  altogether  clear  as  to 
who  succeeds  to  the  right  in  case  of  death,  some  courts  holding  that 
it  devolves  on  the  heirs,7  while  others  foke  the  view  that  the  option 
passes  to  the  personal  representative.8 

44.  Effect  of  Exercise  of  Option. — On  the  exercise  of  an  option, 
though  not  before,  an  executory  contract  of  sale  arises,9  and  the  pur- 
chaser may  be  required  to  complete  or  be  held  liable  in  damages  for 

Note:  5  Ann.  Cas.  914.  5.  Blank   v.   Independent   Ice    Co., 

See  Landlord,  and  Tenant,  vol.  16,  153  la.  241, 133  N.  W.  344,  43  L.R.A. 

p.  805  et  seq.  (N.  S.)  115;  Bras  v.  Sheffield,  49  Kan. 

19.  Notes:    43    L.R.A.(N.S.)    117;  702,  31  Pac.  306,  33  A.  S.  R.  386. 

^  £°t 1914B^^2?'  . . ,  ™-     « A«        6-  Blank  v-  Independent  Ice  Co.,  153 

ion  ww %>£•  Yehht  ^Q^tiiof!  Ia'  ^  133  N-  W-  344>  ^  L-B-A- 
129  N.  W.  525,  Ann.  Cas.  1912A  1120    (N.S.)  115. 

and  note.  j  Proutv.  Roby,  15  Wall.  471t  21 

1.  Myers  v.  Stone,  128  la.  10, 102  N.   tt   «    n      *  v  eQ  *'  • 

W.  507,  111  A.  S.  R.  180,  5  Ann.  Cas.       ^.AV nMimQv  11fl 
912;  Newton  v.  Newton,  11  R.  I.  390,       J°Jjs  ?.3  KR'A:(N^-)  118 

23  Am.  Rep.  476.  vK^E^J'^Tlt^l  ?*£'  ~ 

Note:  43  L.R.A.(N.S.)   116.  Mich.  502,  54  N.  W.  156,  34  A.  S.  R. 

2.  Myers  v.  Stone,  128  la.  10,  102   3°1;         _  _       w 

N.  W.  507,  111  A.  S.  R.  180,  5  Ann.  '    Note:  43  L.R.A.(N.S.)  119. 

Cas.  912.  9.  Horgan  v.  Russell,  24  N.  D.  490, 

3.  Newton  v.  Newton,  11  R.  I.  390,  140  N.  W.  99,  43  L.R.A.(N.S.)  1150. 
23  Am.  Rep.  476.  See  supra,  par.  32,  as  to  the  general 

4.  Note:  43  L.R.A.(N.S.)  116.         effect  of  an  option  before  election. 
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his  failure  to  complete  the  contract  to  purchase  brought  into  existence 
by  the  due  exercise  of  the  option.10  It  has  been  held  that  where  an 
option  to  purchase  is  exercised  the  purchaser  is  to  be  considered  the 
equitable  owner  from  the  time  the  option  was  given,  one  of  the  re- 
sults of  which  is  that  if  the  property,  having  been  insured  against 
fire,  is  burned,  and  after  the  loss  the  option  is  exercised  and  a  convey- 
ance of  the  property  made,  the  purchaser  is  entitled  to  the  moneys 
due  on  the  insurance.11  On  the  other  hand,  the  exercise  of  the  option 
will  not  relate  back  to  the  date  of  the  contract  giving  the  option  so  as 
to  dissolve  an  attachment  levied  on  the  land  as  that  of  the  vendor 
prior  to  the  election  to  exercise  the  option.12  Where  an  option  to  sell 
land  was  given  before  the  passage  of  the  act  of  Congress  making  notes 
of  the  federal  government  legal  tender  and  is  thereafter  accepted,  the 
contract  thereby  arising  is  to  be  construed  as  having  been  made  as  of 
the  time  the  option  was  given  for  the  purpose  of  determining  whether 
payment  may  be  made  in  such  notes.18 

45.  Recovery  of  Consideration  for  Option. — Where  the  considera- 
tion for  an  option  is  to  be  paid  in  the  future  the  vendor,  if  he  complies 
with  his  agreement,  may  maintain  an  action  to  recover  it,  and  as  the 
option  when  duly  exercised  may  be  enforced  against  a  subsequent  pur- 
chaser from  the  vendor  with  notice,14  the  sale  of  the  land  to  such  a 
purchaser  during  the  life  of  the  option  does  not  itself  constitute  a 
breach  of  the  option  contract  or  deprive  the  vendor  of  the  right  to  re- 
cover the  consideration  agreed  to  be  paid  for  the  option.15  The  con- 
sideration for  the  money  paid  for  an  option  is  the  right  to  call  for  a 
conveyance  during  the  time  limited,  and  ordinarily,  if  the  option  is 
not  exercised,  no  claim  arises  against  the  vendor  for  the  money  paid ; 
but  if  the  option  requires  the  conveyance  of  a  good  title,  and  the  title 
is  defective,  the  purchaser  may  rescind  and  recover  back  the  considera- 
tion paid.1*  And  where  he  is  entitled  to  call  on  the  vendor  for  the 
conveyance  of  a  good  title  at  any  time  during  the  life  of  the  option, 
the  vendpr  must  be  in  a  position  at  all  times  to  comply  with  such  a 
request,  and  if  the  purchaser,  within  the  time  named  in  the  option,  as- 
certains that  the  vendor  has  no  title  and  therefore  cannot  make  a 
good  conveyance  of  the  land  named,  he  may  at  once  rescind  the  option 
and  recover  what  he  has  paid  thereunder,  without  first  tendering  pay- 

10.  Castle  Creek  Water  Co.  v.  A*-  12.  Sheehy  v.  Scott,  128  la.  551, 104 
pen,  146  Fed.  8, 76  C.  C.  A.  516,  8  Ann.  N.  W.  1139,  4  LJt.A.(N.S.)  365. 
Cas.  660.     See  also  Agar  v.  Streeter,  13.  Willard  v.  Tayloe,  8  Wall.  557, 
183  Mich.  600,  150  N.  W.  160,  Ann.  19  U.  S.  (L.  ed.)  601.     ' 

Cas.  1916E  518,  L.R.A.1915D  196.  14.  See  supra,  par.  38. 

11.  People's  St.  R.  Co.  v.  Spencer,       15.  Fargo  v.  Wade,  72  Ore.  477, 142 
156  Pa.  St.  85,  27  Atl.  113,  36  A.  S.   Pac.  830,  L.R.A.1915A  271. 

R.  22.  As  to  the  general  rights  as  be-  16.  Burks  v.  Davies,  85  Cal.  110,  24 
tween  vendor  and  purchaser  with  re-  Pae.  613,  20  A.  S.  R.  213;  Simmons 
spect  to  fire  insurance  covering  the  v.  Zimmerman,  144  Cal.  256,  79  Pac; 
property,  see  infra,  par.  298  et  seq.       451, 1  Ann.  Cas.  850. 
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ment  and  demanding  a  conveyance,  and  it  is  immaterial  that  the 
vendor  after  notice  of  the  rescission  offers  and  is  in  a  position  to  make 
a  good  title.17  Where  the  purchaser  knew  at  the  time  the  option  was 
given  that  the  vendor  held  under  a  bond  for  title  only,  and  the  option 
provided  for  the  giving  of  a  deed  conveying  a  good  title  after  the 
option  had  been  exercised  and  a  certain  amount  had  been  paid  to  con- 
vert the  option  into  a  binding  contract,  he  cannot  claim  that  the  want 
of  title  in  the  vendor  constituted  a  breach  of  the  option,  without  mak- 
ing the  payments  required  by  the  option.18  Where  at  the  time  an 
option  was  given  the  land  was  under  a  lease  for  a  term  of  years  to  a 
third  person,  the  failure  of  the  vendor,  who  in  giving  the  option  un- 
dertook to  comply  with  the  terms  of  the  lease,  to  make  an  improve- 
ment specified  in  the  lease,  is  no  defense  to  an  action  to  recover  an 
instalment  of  the  consideration  for  the  option,  if  the  improvement 
would  not  have  inured  to  the  advantage  of  the  holder  of  the  option, 
and  he  was  not  injured  by  its  absence.19 

46.  Option  to  Vendor. — While  the  cases  involving  options  are  usu- 
ally those  which  give  the  privilege  of  purchasing  from  the  land- 
owner,20 an  optional  contract  may  be  made  giving  the  landowner  the 
option  to  require  the  other  party  to  purchase.  This  class  of  options 
is  exemplified  in  the  instances  where  a  grantor  agrees  to  repurchase, 
the  lanfi  sold  at  the  option  of  the  grantee,1  and  where  a  grantor  or  a 
third  person  agrees  to  secure  a  purchaser  for  the  land  at  a  fixed  price 
at  the  option  of  the  grantee.2  It  is  held  that  a  contract  of  the  latter 
class  is  not  invalid  as  inherently  impossible.  The  inability  to  control 
the  actions  of  a  third  person  whose  co-operation  is  needed  for  a  per- 
formance of  the  undertaking  is  not  considered  a  legal  impossibility 
avoiding  the  obligation.5  The  making  of  the  original  purchase  is  a 
sufficient  consideration  for  the  agreement  of  the  other  party  to  re- 
purchase or  resell.* 

IV.  Mistake 

47.  In  General. — As  in  case  of  other  contracts  a  mistake  of  fact  may 
render  an  executory  contract  for  the  sale  of  land  nugatory  or  afford 

17.  Burks  v.  Davies,  85  Cal.  110,  24       Note :  L.R.A.1917C  767. 

Pac.  613,  20  A.  S.  R.  213.  3.  Hurless  v.  Wiley,  91  Kan.  347, 

18.  Kingsley  v.  Kressly,  60  Ore.  137  Pac.  981,  L.R.A.1915C  177;  Ho- 
167,  111  Pac.  385,  118  Pac.  678,  Ann.  kanson  v.  Western  Empire  Land  Co., 
Cas.  1913E  746.  132  Minn.  74,  155  N.  W.  1043,  L.R.A. 

19.  Fargo  v.  Wade,  72  Ore.  477, 142  1917C  761.  See  Contracts,  vol.  6,  p. 
Pac.  830,  L.R.A.1915A  271.  998  et  seq.,  as  to  the  effect  of  impos- 

20.  See   the   preceding"  paragraphs,  sibility  of  performance  upon  the  gen- 

1.  Note :  L.R.A.1917C  763.  eral  validity  of  contracts. 

2.  Hurless  v.  Wiley,  91  Kan.  347.  4.  Hurless  v.  Wiley,  91  Kan.  347, 
137  Pac.  981,  L.R.A.1915C  177;  Ho-  137  Pac.  981,  L.R.A.1915C  177;  Ho- 
kanson  v.  Western  Empire  Land  Co.,  kanson  v.  Western  Empire  Land  Co., 
132  Minn.  74,  155  N.  W.  1043,  L.R.A.  132  Minn.  74,  155  N.  W.  1043,  L.R.A. 
1917C  761.  1917C  761. 
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• 
ground  for  equitable  relief,6  and  where  the  mistake  is  carried  into  a 

conveyance  this  may  also  afford  ground  for  equitable  relief.*  This 
general  principle  applies  not  only  to  cases  where  there  has  been  a 
studied  suppression  or  concealment  of  material  facts  by  one  of  the 
parties  which  would  amount  to  a  fraud,  but  also  to  many  cases  of  inno- 
cent ignorance  and  mistake  on  both  sides.7  It  is  not  every  mistake 
which  will  enable  a  party  to  avoid  the  contract ;  for,  to  have  this  effect^ 
it  must  be  of  its  essence,  the  sine  qua  non  of  the  contract,  or  as  it  is 
expressed,  the  efficient  cause  of  concoction.8  The  court  must  be  satis- 
fied that,  but  for  the  mistake,  the  complainant  would  not  have  made 
the  purchase.9  Ordinarily  a  mistake  or  ignorance  of  a  fact  affecting 
merely  the  intrinsic  value  of  the  property,  whether  material  or  imma- 
terial, is  treated  as  laying  no  foundation  for  equitable  relief;  it  is 
strictly  damnum  absque  injuria.10  It  is  said  that  ordinarily  a  mistake 
to  furnish  ground  for  equitable  relief  must  be  mutual ;  and  as  a  gen- 
eral rule  relief  will  be  denied  where  the  party  against  whom  it  is 
sought  was  ignorant  that  the  other  party  was  acting  under  a  mistake 
and  his  conduct  in  no  way  contributed  thereto,11  and  a  fortiori  this 
is  true  where  the  mistake  is  due  to  the  negligence  of  the  complainant.12 
Ordinarily  if  no  effort  is  made  to  rescind  by  restoring  the  parties  to 
their  original  position  until  such  restoration  has  become  impossible, 
relief  by  way  of  rescission  cannot  be  granted,  even  if  proof  of  unilat- 
eral mistake  is  entirely  satisfactory  and  convincing.18  To  warrant 
relief  on  the  ground  of  mistake  parol  evidence  to  prove  its  actual 

*  5..  Newton  v.  Tolles,  66  N.  H.  136,  798;  Batcher  v.  Peterson,  26  W.  Va. 

19  Atl.  1092,  49  A.  S.  R.  593,  9  L.R.A.  447,  53  Am.  Rep.  89 ;  Cole  v.  Hunter 

50 ;  Miles  v.  Stevens,  3  Pa.  St.  21,  45  Tract  Imp.   Co.,  61  Wash.  365,  112 

Am.    Dec.    621;    Trigg    v.    Read,    5  Pac.  368,  Ann.   Cas.  1912C  749,  32 

Humph.  (Tenn.)  529,  42  Am.  Dec.  447.  L.R.A.(N.S.)  125. 

See  Contracts,  vol.  6,  p.  620  et  seq.  9.  Grymes  v.  Sanders,  93  U.  S.  55, 

6.  Alvarez  V  Brannan,  7  Cal.  503,  23  U.  S.  (L.  ed.)  798. 

68  Am.  Dec.  274;  Solinger  v.  Je^wett,  10.  Trigg     v.     Read,     5     Humph. 

25  Ind.  479,  87  Am.  Dec.  372;  Gilles-  (Tenn.)  529,  42  Am.  Dec.  447. 

pie  v.  Moon,  2  Johns.  Ch.  (N.  Y.)  585,  11.  Vallentyne  v.»r.Imigration  Land 

7  Am.  Dec  559;  O'Connell  v.  Duke,  Co.,  95  Minn.  195,  103  N.  W.  1028,  5 

29  Tex.  299,  94  Am.  Dec.  282;  Lee  v.  Ann.   Cas.   212;  Welch   Pub.   Co.   v. 

Laprade,  106  Va,  594,  56  S.  E.  719,  Johnson  Realty  Co.,  78  W.  Va.  350, 

117  A.  S.  R.  1021,  10  Ann.  Cas.  303.  89  S.  E.  707,  L.R.A.1917A  200.    And 

See  Equity,  vol.  10,  p.  294  et  seq.,  as  see  Equity,  vol.  10,  pp.  300-302. 

to  when  a  mistake  is  ground  for  equi-  12.  Grymes  v.  Sanders,  93  U.  S.  55, 

table  relief  generally.  23  U.  S.  (L.  ed.)  798;  Vallentyne  v. 

7.  O'Connell  v.  Duke,  29  Tex.  299,  Immigration  Land  Co.,  95  Minn.  195, 
94  Am.  Dec.  282.  103  N.  W.  1028,  5  Ann.  Cas.  212. 

8.  Miles  v.  Stevens,  3  Pa.  St.  21,  45  Note:  5  Ann.  Cas.  214. 

Am.  Dec.  621.  See  also  Grymes  v.  13.  Green  v.  Stone,  54  N.  J.  Eq. 
Sanders,  93  U.  S.  55,  23  U.  S.  (L.  ed.)    387,  34  Atl.  1099,  55  A.  S.  R.  577. 
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existence  should  be  clear  and  satisfactory.14    Proof,  however,  beyond 
a  reasonable  doubt,  as  in  criminal  cases,  is  not  required.16 

48.  Mistake  of  Law  Generally. — In  the  inquiry  as  to  the  effect  of 
a  mistake  of  law  we  are  met  with  the  maxim  "ignorantia  juris  non 
excusat,"  and  it  has  been  frequently  announced  that  a  mistake  of  law 
where  all  the  facts  are  known  to  the  parties  does  not  affect  the  valid- 
ity or  binding  effect  of  contracts  for  the  sale  of  land  or  entitle  either 

'party  to  relief  where  the  transaction  has  been  consummated  by  a  con- 
veyance.16 A  mistake  of  law  happens  when  a  party,  having  full 
knowledge  of  the  facts,  comes  to  an  erroneous  conclusion  as  to  their 
legal  effect.  It  is  a*  mistaken  opinion  or  inference,  arising  from  an 
imperfect  or  incorrect  exercise  of  the  judgment  upon  facts  as  they 
really  are.17  In  a  number  of  cases,  however,  the  injustice  of  the  fcroad 
rule  denying  relief  where  the  mistake  is  one  of  law  has  been  recog- 
nized and  exceptions  thereto  made,18  and  relief  has  been  granted 
where  the  parties  contracted  under  a  mutual  mistake  as  to  their  legal 
rights,  though  such  mistake  "was  due  to  a  mistake  or  misconstruction 
of  the  law  from  9,  known  state  of  facts,  such  mistake  being  capable  of 
clear  proof.19 

49.  Mistake  as  to  Legal  Effect  of  Contract. — As  a  general  rule  re- 
lief will  not  be  granted  on  account  of  a  mistake "  on  the  part  of  the 
confplaining  party  as  to  the  legal  effect  of  his  agreement.20  Thus  a 
vendor  will  not  be  relieved  from  the  performance  of  an  option  given 
because  he  acted  under  a  mjptake  of  law  as  to  its  binding  effect.1  And 
the  belief  of  the  vendor  when  signing  the  contract  that  it  merely  gave 

14.  Parker  v.  Carter,  91  Ark.  162,       See  also  Equity,  vol.  10,  p.  304  et 
120  S.  W.  836,  134  A.  S.  R.  60 ;  Stille   seq. 

v.  McDowell,  2  Kan.  374,  85  Am.  Dec.       17.  Birkhauser  v.  Schmitt,  45  Wis. 

590;  Moore  v.  Vick,  2  How.   (Miss.}    316,  30  Am.  Rep.  740. 

746,  32  Am.   Dec   301;   Gillespie  v.       18.  Freeman  v.  Curtis,  51  Me.  140, 

Moon,  2  Johns.  Ch.  (N.  Y.)  585,  7  Am.  81  Am.  Dec.  564;  Livingstone  v.  Mur- 

Dec.  559;  Southard  v.  Curley,  134  N.  phy,  187  Mass.  315,  72  N.  E.  1012, 105 

Y.  148,  31  N.  E.  330,  30  A.  S.  R.  642,  A.  Si  R.  400 ;  Morgan  v.  Bell,  3  Wash. 

16  L:R.A.  561    (reviewing  cases  and   544,  28  Pac.  925,  16  L.R.A.  614. 

statements  by  courts  as  to  degree  of       Note:  65  A.  S.  R.  488. 

proof) ;  O'Connell  v.  Duke,  29  Tex.       19,  Freeman  v.  Curtis,  51  Me.  140, 

299,  94  Am.  Dec.  282.       •  81  Am.  Dec.  564;  Lawrence  v.  Beau- 

15.  Stille  v  McDowell,  2  Kan.  374,   bi       2  Bailey   (S.  C.)   623,  23  Am. 
85  Am.  Dec.  590;  Southard  v.  Curley,   ^       -, « 

p34^9  V/Va1  Sh*  330'  3°  A'  S'       »  .Burt  v.  Wilson,  28  Cal.  632,  87 

B'lK  v!  wlison  28  Cal.  632,  87  ^j^^^^^^10? 
Am.  Dec.  142;  Champlin  v.  Laytin,  18  *04 J*'  **>  ™  N.  W.  1029,  65  A  S. 
.  Wend.  (N.  Y.)  407,  31  Am.  Dec.  382;  »■  475J  Hawralty  v.  Warren,  18  N.  J. 
Trigg  v.  Read,  5  Humph.  (Tenn.)  EQ-  *24>  9<>  Am.  Dec.  613;  Morgan  v. 
529,  42  Am.  Dec.  447;  Birkhauser  v.  Bell,  3  Wash.  554,  28  Pac.  925,  16 
Schmitt,  45  Wis.  316,  30  Am.  Rep.   L.R.A.  614. 

740.  1.  Hawralty  v.  Warren,  18  N.  J.  Eq. 

Note:  65  A.  S.  R.  487.  124,  90  Am.  Dec.  613. 
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an  option  is  no  defense  to  a  suit  for  specific  performance.*  On  the 
other  hand  the  broad  rule  is  laid  down  as  an  unquestionable  principle 
of  equity,  that  when  an  instrument  is  drawn  and  executed  which  was 
intended  to  carry  into  effect  an  agreement  previously  made,  but  which 
by  mistake  of  the  draughtsman,  either  as  to  law  or  fact,  does  not  ful- 
fil the  manifest  intention  of  the  parties,  equity  will  afford  relief.* 
Where  the  party  seeking  relief  is  ignorant  or  uneducated  and  relied 
on  the  other  party  to  express  the  terms  of  the  agreement  in  the  written 
contract,  it  becomes  the  duty  of  the  latter  to  represent  correctly  the 
condition  and  effect  of  the  written  instrument,  and  relief  may  be 
granted  for  a  mutual  mistake  as  to  its  legal  effect.4  Therefore  where 
it  was  the  intention  of  the  parties  to  give  and  take  an  option  merely, 
and  through  mistake  in  reducing  the  agreement  to  writing  it  is  put 
in  the  form  of  a  binding  contract  to  purchase,  relief  may  be  given 
the  purchaser.*  The  same  is  true  where  in  carrying  out  a  contract 
for  the  sale  of  land  subject  to  a  mortgage,  through  mutual  mistake  a 
provision  is  inserted  in  the  deed  whereby  the  purchaser  assumes  the 
payment  of  the  mortgage.6    • 

50,  Mistake  as  to  Title  Generally. — The  broad  rule  has  been  laid 
down  that  a  mistake  in  respect  to  the  title  is  no  ground  for  relief  to 
a  purchaser,  where  he  takes  the  risk  as  to  the  title,  as  he  does  when  he 
purchases  land  without  agreement,  express  or#implied,  for  a  convey- 
ance with  warranty  of  the  title.7  This  is  especially  true  if  all  the 
facts  on  which  the  title  depends  as  a  matter  of  law  are  known  to  the 
parties,8  and  where  the  object  of  the  transaction  is  the  compromise  of 
adverse  and  doubtful  claims  to  land.*  A  grantee  may  protect  himself 
from  loss  by  reason  of  a  mistake  of  law  as  to  the  grantor's  title  by  tak- 
ing a  deed  with  warranty  of  title,  as  such  a  warranty  will  cover  de- 
fects of  title  though  the  grantee  had  knowledge  of  all  the  facts  in 
relation  to  the  title  and  believed  that  such  facts  did  not  impair  the 

2.  Lenman  t.  Jones,  222  U.  S.  51,  148,  31  N.  E.  330,  30  A.  S.  R.  642, 16 
32  S.  Ct.  18,  66  U.  S.  (L.  ed.)  89.  L.R.A.  561. 

3.  Dietrich  v.   Hutchinson,   73  Vt,       6.  Elliott  v.  Sackett,  108  U.  S.  132, 
134,  50  AtL  810,  87  A.  S.  R.  698.    See  2  S.  Ct.  375,  27  U.  S.  (L.  ed.)  678. 
also  Elliott  v.  Sackett,  108  U.  S.  132,  2      7.  Sutton  v.  Sutton,  7  Grat.  (Va.) 
S.   Ct   375,  27  U.   S.   L.   ed.)    678;   234,  56  Am.  Dec.  109. 

Southard  v.  Curley,  134  N.  Y.  148,  31  8.  Trigg  v.  Read,  5  Humph.  (Tenn.) 

N.  E.  330,  30  A.  S.  R.  642,  16  L.R. A.  529,  42  Am.  Dec.  447 ;  Sutton  v.  Sut- 

561;  Simmons  Creek  Coal  Co* v.  Dor-  ton,  7  Grat.  (Va.)  234,  56  Am.  Dec. 

an,  142  U.  S.  417,  12  S.  Ct.  239,  35  109;  Birkhauser  v.  Schmitt,  45  Wis. 

U.  S.  (L.  ed.)  1063;  Welch  Pub.  Co.  316,  30  Am.  Rep.  740. 

v.  Johnson  Realty  Co.,  78  W.  Va.  350,  9.  Fisher  v.  May,  2  Bibb  (Ky.)  448, 

69  S.  E.  707,  L.R.A.1917A  200.  5  Am.   Dec.  626;   Trigg  v.   Read,  5 

4.  Williams  v.  Hamilton,  104  la.  423,  Humph.  (Tenn.)  529,  52  Am.  Dec.  447. 
73  N.  W.  1029,  65  A.  S.  R.  475.  See  See  Compromise  and  Settlement,  vol. 
also  Thoroughgoods  Case,  2  Coke  9a,  5,  p.  895,  as  to  the  effect  of  a  com- 
6  Eng.  Riil.  Cas.  202.  promise  of  doubtful  claims  generally. 

5.  Southard  v.  Curley,  134  N.  Y. 
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title.  The  covenant  of  general  warranty,  unless  qualified  by  the  con- 
tract, ill  terms  is  a  protection  against  defects  of  title  whether  they 
result  from  mistakes  of  law  or  mistakes  of  fact10 

51.  Exceptions  to  General  Rule  with  Respect  to  Title. — A  mistake 
as  to  title  due  to  ignorance  of  a  fact  constituting  or  affecting  the  title 
may  constitute  ground  for  relief.11  Misunderstandings. of  this  char- 
acter may  properly  be  classed  as  mistakes  of  fact  or  of  mixed  fact  and 
law.12  For  example  if  a  purchaser  should  buy  the  interest  of  the 
vendor  in  a  remainder  in  fee,  expectant  on  an  estate  tail,  and  the 
tenant  in  tail  had  at  the  time,  unknown  tp  both  parties,  actually  suf- 
fered a  recovery,  and  this  bound  the  estate  in  remainder,  a  court  of 
equity  would  relieve  the  purchaser,  purely  on  the  ground  of  mistake. 
So  if  a  life  estate  should  be  sold,  and  at  the  time  of  the  sale,  unknown 
to  the  parties,  the  estate  has  been  determined,  a  court  of  equity  will 
rescind  the  contract.18  And  as  a  general  rule,  if  A  buys  land  of  B,  to 
which  B  is  supposed  to  have  a  good  title,  and  it  turns  out,  in  conse- 
quence of  facts  unknown  alike  to  both  parties,  he  has  no  title  at  all, 
equity  will  cancel  the  transaction  and  cause  the  purchase  money  to 
be  restored  to  A,  putting  both  parties  in  statu  quo.14  Notwithstand- 
ing the  purchaser's  right  to  proceed  at  law  on  his  covenants  for  title, 
he  has  the  right  to  go  into  a  court  of  equity  for  rescission  on  the 
ground  of  mistake.16 

52.  Mistake  as  to  One's  Own  Title  or  Ownership. — A  mistake  as  to 
ownership  for  which  a  court  of  equity  may  grant  relief  may  include 
a  mistake  as  to  the  title  of  the  party  seeking  relief.16  A  person  can 
hardly  be  said  to  intend  to  part  with  a  right  or  title,  of  whose  existence 
he  is  wholly  ignorant;  and  if  he  does  not  so  intend,  a  court  of  equity 
will  in  ordinary  cases  relieve  him  from  the  legal  effect  of  instruments 
which  surrender  such  unsuspected  right  or  title*17  Relief  has  been 
granted  in  a  number  of  cases  where  under  a  mistake  of  law  as  to  his 

10.  Butcher  v.  Peterson,  26  W.  Va.    S.  E.  719,  117  A.  S.  R.  1021,  10  Ann. 
447,  53  Am.  Rep.  89.    See  Covenants,   Cas.  303. 

vol.  7,  p.  1140  et  seq.  15.  Lee  v.  Laprade,  106  Va.  594,  56 

11.  Jordan  v.  Stevens,  51  Me.  78,   S.  E.  719,  117  A.  S.  R.  1021,  10  Ann. 
81  Am.  Dec.  556 ;  Lowndes  v.  Chisolm,   Cas.  303. 

2  McCord  Eq.   (S.  C.)   455,  16  Am.  16.  McCormick   v.   Miller,   102  111. 

Dec.  667;  Trigg  v.  Read,  5  Humph.  208,  40  Am.  Rep.  577;  Kennedy  v. 

(Tenn.)  529,  42  Am.  Dec.  447;  Emer-  Johnson,  2  Bibb  (Ky.)  12,  4  Am.  Dec. 

son  v.  Navarro,  31  Tex.  334,  98  Am.  666 ;  La#rrenc6  v.  Beaubien,  2  Bailey 

Dec.  534;  Burton  v.'  Haden,  108  Va.  (S.  C.)  623,  23  Am.  Dec  155;  Trigg 

51,  60   S.   E.   736,   15  L.R.A.(N.S-)  v.  Read,  5  Humph.   (Tenn.)   529,  42 

1038.  Am.  Dec.'  447 ;  Burton  v.  Haden,  108 

Note:  15  L.R.A.(N.3.)  1039.  Va.  51,  60  S.  E.  736,  15  L.R.A.(N.S.) 

12.  Beauchamp  v.  Winn,  L.  R.  6  H.  1038;  Beauchamp  v.  Winn,  L.  R.  6 
L.  223,  22  Eng.  Rul.  Cas.  889.  H.  L.  223,  22  Eng.  Rul.  Cas.  889. 

13.  Trigg     v.     Read,     5     Humph.  Note:  15  L.R.A.(N.S.)  1039. 
(Tenn.)  529,  42  Am.  Dec.  447.  17.  Trigg     v.     Read,     5     Humph. 

14.  Lee  v.  Laprade,  106  Va.  594,  56  (Tenn.)  529,  42  Am.  Dec.  447. 
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title,  a  person  has  purchased  or  agreed  to  purchase  his  own  land.18 
Thus,  where  a  vendor  under  the  bona  fide  belief  that  he  was  the 
owner  in  fee  simple  of  land  purchased  by  him,  whereas  it  was  in  fact 
community  property,  entered  into  a  contract  to  sell,  it  was  held  that 
he  should  be  permitted  to  rescind,  as  the  mistake  as  to  the  extent  of 
his  property  rights  under  the  community  law  is  not  such  a  mistake 
of  law  as  to  require  a  court  of  equity  to  refuse  relief.19  It  has  also 
been  held  that  an  administrator  who  sells  land  of  his  intestate  under 
the  mistaken  belief  that  it  is  subject  to  dower,  which  is  shared  by  the 
purchaser,  may  recover  the  value  of  the  dower  which  was  deducted 
from  the  price  on  account  of  such  mistake.20  But  where  a  grantor 
conveys  with  covenant  of  warranty,  the  fact  that  he  is  mistaken  as  to 
his  title  does  not  entitle  him  to  rescind  so  as  to  escape  full  liability 
on  his  covenant.1 

53.  Mistake  as  to  Identity  or  Existence  of  Subject  Matter. — Some- 
times a  mistake  occurs  as  to  the  identity  of  the  land  sold,  and  as  a 
general  rule  this  will  afford  ground  for  the  nonenforcement  of  the 
contract  if  wholly  executory  or  for  rescission  in  so  far  as  executed.2 
If,  however,  the  mistake  is  unilateral  and  the  purchaser's  mistake  as 
to  the  identity  and  extent  of  the  land  sold  is  due  solely  to  his  negli- 
gence, relief  will  not  ordinarily  be  granted.8  To  furnish  ground  for 
relief  it  has  been  held  that  a  mistake  as  to  the  exact  location  of  the 
land  sold  must  be  material,  that  is,  it  must  have  animated  and  con- 
trolled the  conduct  of  the  purchaser.4  Usually  the  mistake  as  to  the 
identitv  of  the  land  on  account  of  which  relief  is  sought  has  been  a 
mutual  mistake  and  one  arising  from  the  act  of  the  vendor  in  pointr 
ing  out  in  good  faith  what  he  thought  the  actual  boundaries  or  loca- 

18.  Houston  v.  Northern  Pac.  R.  2.  Goodrich  v.  Lathrop,  94  Cal.  56, 
Co.,  109  Jlinn.  273,  123  N.  W.  922,  18  29  Pac.  329,  28  A.  S.  R.  91;  Stillo  v. 
Ann.  Cas.  325;  Lawrence  v.  Beaubien,  McDowell,  2  Kan.  374,  85  Am.  Dec. 
2  Bailey  (S.  C.)  623,  23  .Am.  Dec.  590;  Kyle  v.  Kavanagh,  103  Mass.  356, 
155.  4  Am.  Rep.  560;  Tvson  T.  Passmore, 

Notes:  15  L.R.A.(N.S.)  1039,1043;  o  Pa.  St.  122,  44  Am.  Dec.  181; 
18  Ann.  Cas.  328.  Walker  v.  Dunlop,  5  Hayw.   (Tenn.) 

19.  Morgan  v.  Bell,  3  Wash.  554,  271,  9  Am.  Dec.  787 ;  Bi^iam  v.  Madi- 
28  Pac.  925,  16  L.R.A.  614.  An  ad-  son>  103  Tenn>  358j  52  s.  W.  1074,  47 
ditional  reason  given  is  that  the  vendor  LRA  267.  Lee  v  Laprade?  106  Va. 
was  a  nonresident  and  his  mistake  as  594  56  g  E  71Q  u?  A  s  R  102L 
to  the  community  law  of  \\ashmgton  1Q  Ann  Ca§  303  McKinnon  v-  yoll„ 
where  the  land  was  situated  was  in  -c  w.  QO  \0  XT  nr  QAA  v?  \ 
effect  a  mistake  as  to  the  law  of  a  m*V  ^1*%  t'  p  a  ^  *  ♦ 
foreign  state  and  therefore  a  mistake  £\  R.  ljS,  6  LRA  121.  But  see 
0£  £^t                                                         Kirkland  v.  Lott,  2  Scam.   (111.)   13, 

20.  Chrisman  v.  Linderman,  202  Mo.  33  Am-  Dec-  435- 

605,  100  S.  W.  1090,  119  A.  S.  R.  822,       Note:  6  Eng.  Rul.  Cas.  223. 
10  L.R.A.(N.S.)  1205.  3.  N.ote:  6  Eng.  Rul.  Cas.  223. 

1.  Bidder  v.  Carville,  101  Me.  59,  4.  Grymes  v.  Sanders,  93  U.  S.  55, 
63  Atl.  303,  115  A.  S.  R.  303.  23  U.  S.  (L.  ed.)  798. 

R.  C.  L.  Vol.  XXVII.— 23.         353 


§  54  VENDOR  AND  PURCHASER  27  R.  C.  L. 

tion  of  the  land.  To  entitle  the  purchaser  to  relief,  however,  it  is  not 
essential  that  the  mistake  on  his  part  should  have  been  caused  by  any 
representations  by  the  vendor,  if  in  fact  the  minds  of  the  parties  did 
not  meet  as  regards  the  subject  matter  and  this  was  not  caused  by 
negligence  on  the  part  of  the  party  seeking  relief.  Thus  in  a  well 
considered  case  it  appeared  that  the  plaintiff,  knowing  that  defend- 
ant had  a  certain  lot  for  sale,  went  to  examine  the  same  with  a  view 
to  purchase,  but  by  mistake  looked  at  a  different  lot  from  the  one  the 
defendant  had  for  sale.  She  did  not  see  the  defendant's  lot,  but  the 
one  she  viewed  being  satisfactory,  and  believing  it  to  be  the  lot  de- 
fendant had  for  sale,  she  entered  into  a  written  contract  of  purchase 
with  the  defendant,  the  description  in  said  contract  being  for  defend- 
ant's lot.  The  court  decided  that  she  was  entitled  to  rescind.5  A  mis- 
take  as  to  the  existence  of  the  subject  matter  of  the  sale  may  consti- 
tute ground  for  relief.  For  example  it  is  said  that  a  court  of  equity 
will  grant  relief  if  one  person  sells  a  messuage  to  another,  which  was 
at  the  time  swept  away  by  flood,  or  destroyed  by  an  earthquake,  with- 
out any  knowledge  of  the  fact  by  either  party,  or  if  one  purchase  a 
house,  and  it  is  burned  down  at  the  time  of  the  purchase,  the  fact  being 
unknown.6 

54.  Mistake  as  to  Quantity. — A  mutual  mistake  as  to  the  quantity 
of  the  land  sold  may  afford  ground  for  equitable  relief.7  As  has  been 
said,  if,  through  gross  and  palpable  mistake,  more  or  less  land  should 
be  conveyed  than  was  in  the  contemplation  of  the  seller  to  part  with 
or  the  purchaser  to  receive,  the  injured  party  would  be  entitled  to 
relief  in  like  manner  as  he  would  be  for  an  injury  produced  by  a  sim- 
ilar cause  in  a  contract  of  any  other  species.8  And  when  it  is  evident 
that  there  has  been  a  gross  mistake  as  to  quantity,  and  the  complain- 
ing party  has  not  been  guilty  of  any  fraud  or  culpable  negligence, 
nor  has  he  otherwise  impaired  the  equity  resulting  from  the  mistake, 
he  may  be  entitled  to  relief  from  the  technical  or  legal  effect  of  his  con- 

5.  Goodrich  v.  Latbrop,  94  Cal.  56,  Watte  &  S.  (Pa.)  201,  42  Am.  Dee. 
29  Pac.  329,  28  A.  S.  R.  91.  227;  Pringle  v.  Witten,  1  Bay  (S.  C.) 

6.  Trigg  v.  Read,  5  Humph.  (Tenn.)  266, 1  Am..Dec.  612;  Glover  v.  Smith, 
529,  42  Am.  Dec.  447.  1  Desaus.    (S.  C.)   433,  1  Am.  Dec 

7.  Solinger  v.  Jewett,  25  Ind.  479,  687;  Bigham  v.  Madison,  103  Tenn. 
87  Am.  Dec.  372;  Whaley  v.  Eliot,  1  358,  52  S.  W.  1074,  47  L.R.A.  267; 
A.  K.  Marsh.  (Ky.)  343,  10  Am.  Dec.  Smith  v.  Ply,  24  Tex.  345,  76  Am.  Dec. 
737;  Fisher  v.  May,  2  Bibb  (Ky.)  109;  O'Connell  v.  Duke,  29  Tex.  299, 
448,  5  Am.  Dec.  626:  Miller  v.  Craig,  94  Am.  Dec.  282;  Emerson  v.  Navarro, 
83  Ky.  623,  4  A.  S.  R.  179;  Moore  v.  31  Tex.  334,  98  Am.  Dec.  534;  Hall 
Vick,  2  How.  (Miss.)  746,  32  Am.  Dec  v.  Graham,  112  Va.  560,  72  S.  E.  105, 
301;  Newton  v.  Tolles,  66  N.  H.  136,  Ann.  Cas.  1913B  1257. 

19  Atl.  1092,  49  A.  S.  R.  593,  9.L.R.A.       8.  O'Connell  v.  Duke,  29  Tex.  299, 
50 ;  Belknap  v.  Sealey,  14  N.  Y.  143,  94  Am.  Dec.  282. 
67  Am.  Dec.  120;  Jenks  v.  Fritz,  7 
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tract*  whether  it  be  executed  or  only  executory.9  It  has  also  been  held 
that  where  there  is  a  very  great  difference  between  the  actual  and  the 
estimated  quantity  of  acres  of  land  sold  in  gross,  relief  may  be  grantr 
ed  on  the  ground  of  gross  mistake.10  Relief,  however,  will  not  be 
granted  as  a  general  rule  where  it  appears  that  the  parties  intended  a 
contract  of  hazard,  as  where  the  sale  is  a  sale  in  gross  and  not  by  acre- 
age or  quantity  as  a  basis  for  the  price ; u  and  it  has  been  held  that 
a  mistake  on  the  part  of  the  vendor  of  a  town  lot  sold  by  description' 
as  to  number  on  the  plat,  as  to  its  area  or  dimensions,  inducing  a  sale 
thereof  at  a  smaller  price  than  he  would  have  asked  had  he  been  cog- 
nizant of  its  size,  not  in  any  way  occasioned  or  concealed  by  con'duct 
of  the  purchaser,  constitutes  no  ground  for  the  rescission  of  the  con- 
tract.12 The  apparent  conflict  and  discrepancies  in  the  adjudicated 
cases  involving  mistakes  as  to  quantity  arise  not  from  a  denial  of  or  a 
failure  to  recognize  the  general  principle,  but  from  the  difficulty  of 
its  practical  application  in  particular  cases  in  determining  the  ques- 
tions whether  the  contract  was  one  of  hazard  as  to  quantity  or  not 
and  whether  the  variance  is  unreasonable.  The  relative  extent  of  the 
surplus  or  deficit  cannot  furnish,  per  se,  an  infallible  criterion  in  each 
case  for  its  determination,  but  each  case  must  be  considered  with 
reference  riot  only  to  that  but  its  other  peculiar  circumstances.  The 
conduct  of  the  parties,  the  value,  extent,  and  locality  of  the  land,  the 
date  of  the  contract,  the  price,  and  other  nameless  circumstances,  are 
always  important,  and  generally  decisive.  In  other  words,  each  case 
must  depend  on  its  own  peculiar  circumstances  and  surroundings.1* 
55.  Mistake  as  to  Personality  or  Identity  of  Purchaser. — Ignorance 
on  the  part  of  the  vendor  of  the  personality  or  identity  of  the  pur- 
chaser is  not  ground  for  rescinding  the  contract,  though  the  vendor 
would  not  in  fact  have  made  the  sale  if  he  had  known  who  the  pur- 
chaser was,14  as  where  the  vendor  in  making  a  sale  of  a  lot  in  a  resi- 
dential section  did  not  know  that  the  purchaser  was  a  negro.1*    And 

• 

9.  Solinger  v.  Jewett,  25  Ind.  479,  the  tract  sold,  resulting  in  a  large  ex- 
87  Am.  Dec.  372.  cess  or  deficiency,  no  other  ground  of 

10.  Harrell  v.  Hill,  19  Ark.  102,  68  relief  being  shown). 
Am.  Dec.  202;  Solinger  v.  Jewett,  25       Note:  4  Ann.  Cas.  52. 

Ind  479,  87  Am,  Dec   372  j  O'ConneU       i2.  Welch    Pub.     Co.    v.    Johnson 

282  Realty  C°"  78  W-  Va*  350'  a  S-  E" 

11.  Fisher  v.   May,  2  Bibb    (Ky.)  7°L  IiSf^11?11TA   n°;      on  „       <™ 
448,  5  Am.  Dec.  626    Sutton  v.  Sut-  ";  °  ^onne^  ****  ?  *«•  299> 
ton,  7  Grat.  (Va.)   234,  56  Am.  Dec.  94  QAm'  Df:  *?2-     ?ee  also  Belknap 
109;  Newman  v.  Kay,  57  W.  Va.  98,  !'  *eaiey'  *4  N\J-  143>  67  Am-  Dec- 
49  S.  E.  926,  4  Ann.  Cas.  39,  68  L.R.A.  120  j   Smith  v.  Fly,  24  Tex.  345,  76 
908  (overruling  earlier  cases  in  so  far  Am-  Dec-  109«    And  see  infra,  par.  146 
as  they  hold  that  a  contract  of  sale  ek  se<l^  **  to  the  general  construction 
of  land  in  gross  may  be  rescinded  on  of  the  contract  as  regards  quantity. 
the   ground   of  mutual  and  innocent  14.  Note:  Ann.  Cas.  1912C  750. 
mistake  as  to  the  quantity  of  land  in  15.  Cole  v.  Hunter  Tract  Imp.  Co.. 
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specific  performance  will  not  be  refused,  in  the  absence  of  fraud,  be- 
cause the  vendor  was  not  informed  as  to  the  identity  of  the  person 
for  whom  the  purchase  was  made,  where  he  knew  that  the  person 
named  in  the  contract  as  the  purchaser  was  not  the  real  purchaser.10 
As  has  been  said  in  this  connection,  a  mistake  of  this  character  is  not 
of  the  essence  of  the  contract*;  it  may  have  to  do  with  the  motive  of 
the  vendor  in  making  sales  of  lots  in  the  addition,  but,  in  principle, 
this  mistake  does  not  differ  from  a  mistake  in  value  of  a  thing  which 
may  be  the  subject  of  a  sale.17  A  misrepresentation,  however,  as  to 
the  identity  or  personality  of  the  purchaser  may  constitute  ground 
for  rescission.18 

56.  Nature  of  Relief  Granted. — Relief  frohn  the  consequences  of  a 
mistake  of  fact  may  be  granted  either  affirmatively  or  defensively. 
Thus  where  the  contract  remains  executory  either  party  may  be  justi- 
fied on  account  of  the  mistake  in  refusing  to  perform,  and  where  the 
mistake  has  been  carried  into  a  conveyance  this  will  ordinarily  afford 
ground  for  its  rescission  if  the  other  party  refuses  to  rectify  the  mis- 
take.19 As  is  shown  in  another  place  the  authorities  are  not  in  accord 
as  regards  the  effect  of  the  statute  of  frauds  on  the  right  of  a  party  to 
have  a  conveyance  reformed  so  as  to  include  or  exclude  from  its  opera- 
tion the  land  excluded  or  included  by  mistake.20  In  either  case,  how- 
ever, the  proof  must  be  clear  and  strong  so  as  to  establish  the  mistake 
to  the  entire  satisfaction  of  the  court.1  When  the  contract  is  a  sale  in 
gross  for  an  entire  surii,  if  it  is  subsequently  ascertained  that  there 
is  either  a  deficiency  or  an  excess  in  the  quantity  of  the  land  specified 
therein,  and  it  is  shown  that  the  error  in  quantity  arose  from  the 
mutual,  innocent  mistake  of  the  parties,  a  court  of  equity  may,  where 
the  mistake  affects  the  substance  of  the  sale,  rescind  the  contract,  but 
in  the  absence  of  fraud,  actual  or  constructive,  in  either  party,  such 
court  can  allow  no  abatement  for  a  deficiency  or  compensation  for 
any  excess  in  the  land.2 

V.  Fraud  of  Vendor 

General  Principles 

57.  In  General. — Caveat  emptor  is  the  general  rule  applied  to  the 
sale  of  land.8    And  though  it  has  been  contended  in  very  early  Eng- 

61  Wash.  365,  112  Pae.  368,  Ann.  Gas.  Cal.  557,  16  Pac.  386,  5  A.  S.  R.  470. 
1912C  749,  32  L.R.A.(N.S.)   125.  Note:  Ann.  Cas.  1912C  751. 

16.  Lenman  v.  Jones,  222  U.  S.  51,       19.  Note:  45  Am.  Dec.  634. 

32  S.  Ct.  18,  56  U.  S.  (L.  ed.)  89.  20.  See  Statute  o*  Frauds,  vol.  25, 

17.  Cole  v.  Hunter  Tract  Imp.  Co.,  p.  713  et  seqx 

61  Wash.  365,  112  Pac.  368,  Ann.  Cas.  1.  Gillespie  v.  Moon,  2  Johns.  Ch. 

1912C  749,  32  L.R.A.(N.S.)  125.  (N.  Y.)  585,  7  Am.  Dec.  559. 

18.  Ellsworth    v.    Randall,    78    la.  2.  Butcher  v.  Peterson,  26  W.  Va. 
141,  42  N.  W.  629,  16  A.  S.  R.  425.  447,  53  Am.  Rep.  SO. 

See  Kelly  v.  Central  Pac.  R.  Co.,  74       3.  Gimhlin  v.  Harrison,  Sneed  Ky. 
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lish  cases  that  it  was  at  least  doubtful  whether  any  representation  rela- 
tive to  real  property  will  sustain  a  charge  of  fraud/  it  has  been  settled 
from  quite  an  early  date,  as  in  case  of  the  sale  of  chattels/  that  a 
charge  of  fraud  may  be  based  on  the  vendor's  misrepresentations  in 
the  sale  of  land.6  It  is  a  principle  of  the  common  law  that  an  action 
on  the  case  for  a  deceit  lies  where  a  man  does  any  deceit  to  the  damage 
of  another.  This  broad  principle  is  founded  in  reason  and  justwse, 
and  comprehends  deceits  as  well  respecting  lands  as  things  personal;7 
and  this  is  held  to  apply  to  one  selling  land  in  an  official  capacity, 
as  it  is  not  necessary,  to  render  a  person  liable  for  his  fraud,  that 
he  personally  benefit  thereby.8  •  Where  several  persons  conspire  with 
a  landowner  to  induce  by  fraud  a  third  person  to  purchase  the  land, 
they  will  be  jointly  and  severally  liable,9  and  if  a  third  person  by 
fraud  induces  another  to  purchase  land  he  may  be  held  liable  in  an 
action  for  damages  though  he  may  not  have  benefited  by  his  fraud.10 
A  grantor  who  executes  a  second  deed  of  conveyance  to  real  estate  and 
thereby  defeats  the  title  of  the  first  grantee,  whose  deed  is  unrecorded, 
the  second  grantee  being  a  bona  fide  purchaser  and  his  deed  being 
first  recorded,  may  render  himself  liable  in  an  action  ex  delicto  for  the 
damages  suffered  by  the  first  grantee.11 

58.  Vendor's  Intent  to  Deceive;  Scienter. — To  sustain  a  charge  of 
fraud  intent  on  the  part  of  the  vendor  to  deceive  is  stated  to  be  a 
necessary  element,18  and  as  a  general  rule  it  is  necessary  to  show 
scienter  or  knowledge  on  his  part  of  the  falsity  of  his  representation.18 
On  the  other  hand,  according  to  the  better  view,  if  a  vendor,  without 
any  knowledge  as  to  whether  his  statement  is  true  or  not,  undertakes 

Dec  315,  2  Am.  Dec.  720;  Parker  ▼.  Note:  22  Am.  Dec.  590. 

Moulton,  114  Mass.  99,  19  Am.  Rep.  9.  Bostwick  v.  Lewis,  1  Day  (Conn.) 

315 ;  Barnard  v.  Duncan,  38  Mo.  170,  250,  2  Am.  Dec.  73. 

90  Am.  Dec.  416.  10.  Medbury    v.    Watson,    6    Mete. 

4.  Journey  v.  Hunt,  1  N.  J.  L.  235,  (Mass.)  246,  39  Am.  Dec.  726;  North- 
1  Am.  Dec.  202  (referring  to  very  rop  v.  Hill,  57  N.  Y.  351,  15  Am. 
early  English  authorities).  Rep.  501. 

5.  See  Sales,  vol.  24,  p.  332  et  seq.  Note:  38  L.R.A.(N.S.)  303. 

6.  Bostwick  v.  Lewis,  1  Pay  (Conn.)  11.  See  supra,  par.  5. 

250,  2  Am.  Dec.  73 ;  Sherwood  v.  Sal-  12.  Griswold  y.  Sabin,  51  N.  H.  167, 

mon,  5  Day  (Conn.)  439,  5  Am.  Dec.  12  Am.  Rep.  76.     As  to  intent  as  an 

167;  Journey  v.  Hunt,  1  N.  J.  L.  235,  element  of  fraud  generally,  see  Fraud 

1  Am.  Dec.  202;  Culver  v.  Avery,  7  and  Deceit,  vol.  12,  p.  239  et  seq. 

Wend.  (N.  Y.)  380,  22  Am.  Dec.  586;  13.  Williams  v.  McFadden,  23  Fla. 

Monell  v.  Colden,  13  Johns.   (N.  Y.)  143, 1  So.  618, 11  A.  S.  R.  345;  Boddy 

395,  7  Am.  Dec.  390 ;  Mitchell  v.  Zim-  v.  Henry,  113  la.  462,  85  N.  W.  771, 

merman,  4  Tex.  75,  51  Am.  Dec.  717.  53  L.R.A.  769;  Hammatt  v.  Emerson, 

Notes:  2  Am.  Dec.  77;  22  Am.  Dec.  27  Me.  308,  46  Am.  Dec.  598;  Oris- 

590.  wold  v.  Gehhie,  126  Pa.  St.  353, 17  Atl. 

7.  Sherwood    v.     Salmon,    5    Day  673,  12  A.  S.  R.  878. 
(Conn.)  439,  5  Am.  Dec.  167.  Note:  2  Am.  Dec.  77. 

8.  Culver  v.  Avery,  7  Wend.  (N.  Y.)  See  Fraud  and  Deceit,  vol.  12,  p. 
380,  22  Am.  Dec.  586.  328  et  seq. 

357 


§  58  VENDOR  AND  PURCHASER  27  R.  C.  L. 

to  make  material  representations  as  to'  the  character,  etc.,  of  the  land, 
a  charge  of  fraud  may  be  based  thereon,  though  he  did  not  actually 
know  that  the  statement  was  untrue ;  as  in  other  cases  his  undertaking 
as  of  his  own  knowledge  to  assert  the  truth  of  that  which  he  does  not 
know  to  be  true  is  a  fraud  on  the  party  dealing  with  him.14  And 
this  is  especially  true  where  the  relief  sought  by  the  purchaser  is  that 
of  rescission.15  A  distinction  is  made  in  some  cases  according  to  the 
nature  of  the  relief  sought,  and  it  is  held  that  though  a  misrepresen- 
tation without  knowledge  of  its  falsity  may  entitle  the  purchaser  to 
equitable  relief  by  way  of  rescission,  it  will  not  furnish  ground  for 
an  action  for  damages  for  fraud  or  deceit1*  In  illustration  of  the 
above  principles  it  has  been  held  that  where  neither  of  the  parties  had 
ever  seen  the  land  and  they  deal  on  that  basis,  representations  by  the 

14.  Munroe t.  Pritchett,  16  Ala.  785,  Notes:  2  Am.  Dec.  78;  90  Am.  Dec. 
50  Am.  Dec.  203;  Foster  v.  Kennedy,  243, 427;  1  L.R.A.  774;  7  L.R.A.(N.S.) 
38  Ala.  359,  81  Am.  Dee.  56 ;  Alvarez  646. 

v.  Brannan,  7  Cal.  503,  68  Am.  Dec  15.  Smith  v.  Richards,  13  Pet.  26, 
274;  Woodruff  v.  Gamer,  27  Ind.  4,  10  U.  S.  (L.  ed.)  42;  Juzan  v.  Toul- 
89  Am.  Dec.  477;  Frenzel  v.  Miller,  min,  9  Ala.  662,  44  Am.  Dec.  448; 
37  Ind.  1,  10  Am.  Rep.  62 ;  Small  v.  Woodruff  v.  Garner,  27  Ind.  4,  89  Am. 
Kennedy,  137  Ind.  299,  33  N.  E.  674,  Dec.  477 ;  Selby  v.  Matson,  137  la. 
19  L.R.A.  337;  Westerman  v.  Corder,  97,  114  N.  W.  609,  14  L.R.A.(N.S.) 
86  Kan.  239,  119  Pac.  868,  Ann.  Cas.  1210;  Bibb  v.  Prather,  Sneed  Ky.  Dec 
1913C  60,  39  L.R.A.(N.S.)  500;  East  136,  2  Am.  Dec.  711;  Rimer  v.  Dugan, 
v.  Matheny,  1  A.  K.  Marsh.  (Ky.)  39  Miss.  477,  77  Am.  Dec.  687;  Wil- 
192, 10  Am.  Dec.  721 ;  Aldrich  v.  Scrib-  son  v.  Robinson,  21  N.  M.  422,  155 
ner,  154  Mich.  23,  117  N.  W.  581,  18  Pac.  732,  Ann.  Cas.  1918C  49;  Belknap 
L.R.A.(N.S.)  379;  Bullitt  v.  Farrar,  v.  Sealey,  14  N.  Y.  143,  67  Am.  Dec. 
42  Minn.  8,  43  N.  W.  566, 18  A.  S.  R.  120;  Jeffreys  v.  Weekly,  81  Ore.  140, 
485,  6  L.R.A.  149;  Johnson  v.  Gulick,  158  Pac.  522,  Ann.  Cas.  1918D  690; 
46  Neb.  817,  65  N.  W.  883,  50  A.  S.  Bigham  v.  Madison,  103  Tenn.  358,  52 
R.  629;  Howe  v.  Martin,  23  Okla.  561,  S.  W.  1074,  47  L.R.A.  267;  Buchanan 
102  Pac  128>  138  A.  S.  R.  840 ;  Tyson  v.  Burnett,  102  Tex.  492,  119  S.  W. 
v.  Passmore,  2  Pa.  St.  122,  44  Am.  1141, 132  A.  S.  R.  900 ;  Wilson  v.  Car- 
Dec.  181 ;  McCall  v.  Davis,  56  Pa.  St.  penter,  91  Va.  183,  21  S.  E.  243,  50 
431,  94  Am.  Dec  92;  Babcock  v.  Case,  A.  S.  R.  824;  Flight  v.  Booth,  1  Bing. 
61  Pa.  St.  427,  100  Am.  Dec.  654;  N.  Cas.  370,  27  E.  C.  L.  421,  6  Eng. 
Griswold  v.  Gebbie,  126  Pa.  St.  353,  Rul.  Cas.  746. 

17  Atl.  673,  12  A.  S.  R.  878;  State  v.  Notes:  Ann.  Cas.  1913C  63;  6  Eng. 
Gaillard,  2  Bay   (S.   C.)   11,  1  Am.  Rul.  Cas.  754; 

Dec.  628 ;  Mitchell  v.  Zimmerman,  4  16.  Colorado  Springs  Co.  v.  Wight, 
Tex.  75,  51  Am.  Dec  717;  Wilson  v.  44  Colo.  179,  96  Pac.  820,  16  Ann. 
Carpenter,  91  Va.  183,  21  S.  E.  243,  Cas.  644;  Williams  v.  McFadden,  23 
50  A.  S.  R.  824;  Cabot  v.  Christie,  42  Fla.  143,  1  So.  618,  11  A.  S.  R.  345; 
Vt.  121,  1  Am.  Rep.  313;  Lawson  v.  Boddy  v.  Henry,  113  la.  462;  85  N. 
Vernon,  38  Wash.  422,  80  Pac.  559,  W.  771,  53  L.R. A.  769 ;  Selby  v.  Mat- 
107  A.  S.  R.  880;  Davis  v.  Nuzum,  72  son,  137  la.  97,  114  N.  W.  609,  14 
Wis.  439,  40  N.  W.  497, 1  L.R.A.  774;  L.R.A.(N.S.)  1210;  Cowley  v.  Smyth, 
McKinnon  v.  Vollmar,  75  Wis.  82,  43  46  N.  J.  L.  380,  50  Am.  Rep.  432. 
N.  W.  800,  17  A.  S.  R.  178,  6  L.R.A.  Notes:  7  L.R.A.(N.S.)  646;  38 
121;  Gunther  v.  Ullrich.  82  Wis.  222,  L.R.A.(N.S.)  305:  Ann.  Cas.  1913C 
52  N.  W.  88,  33  A.  S.  R.  32.  64. 
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Tendor  in  good  faith  as  to  the  quantity  or  location  of  the  land,  ex- 
pressly stated  to  be  based  on  information  derived  from  a  third  per- 
son, will  not  support  a  charge  of  fraud.17  On  the  other  hand  where 
a  tract  of  land  chiefly  valuable  for  its  timber  was  represented  as  hav- 
ing a  good  stream  and  sawmill  site  thereon,  which  were  essential  to 
the  carrying  out  of  the  object  of  the  purchaser,  it  was  held  that  a 
charge  of  fraud  could  be  based  on  such  representation  though  the 
vendor  did  not  in  fact  know  that  it  was  false.18  It  has  been  held  that 
a  vendor  who  undertakes  to  sell  land  which  he  has  already  conveyed 
to'  another  is,  in  construction  of  law,  responsible  for  a  fraud  on  the 
purchaser,  although  at  the  time  he  made  the  second  deed  he  had  for- 
gotten that  he  had  executed  the  prior  conveyance,  and  had  no  inten- 
tion to  deceive  or  defraud.19  If  the  representation  as  to  the  quality 
of  the  land  or  the  like  is  in  the  form  of  a  warranty,  proof  of  the  ven- 
dor's knowledge  of  its  falsity  need  not  be  shown.20 

59.  Purchaser's  Knowledge  or  Means  of  Knowledge. — It  is  a  car- 
dinal principle  of  the  law  of  fraud  that  the  complaining  party  must 
have  been  misled  by  the  misrepresentation,  and  if  he  knew  that  the 
representation  was  false  a  charge  of  fraud  cannot  be  based  thereon. 
This  rule  is  fully  applicable  to  representations  by  a  vendor  in  the  sale 
of  land,1  and  where  in  the  sale  of  lots  in  a  new  town  site  the  vendor 
represents  that  the  town  is  situated  cm  a  river  at  the  head  of  naviga- 
tion, whereas  the  river  to  the  purchaser's  knowledge  was  navigable  for 
a  considerable  distance  farther  up.8  The  same  has  been  held  true  if 
the  representation  is  in  respect  of  facts  equally  open  to  the  observa- 
tion of  both  parties,  and  concerning  which  the  purchaser,  had  he  exer- 
cised ordinary  prudence,  could  have  attained  correct  knowledge;  for  as 
is  said,  if  he  blindly  trusts  where  he  should  not  and  closes  his  eyes 
where  ordinary  prudence  requires  him  to  see,  he  is  willing  to-be  de- 
ceived and  the  maxim  volenti  non  fit  injuria  applies ;  *  and  since,  as 
a  matter  of  common  knowledge,  a  landowner  forms  an  exaggerated 
opinion  of  his  land  and  may  sincerely  and  honestly  praise  it,  common 

17.  Gimblin  v.  Harrison,  Sneed  Ky.    (Miss.)  165,  35  Am.  Dec.  425. 

Dec.  315,  2  Am.  Dec.  720.  3.  Andrus   v.    St.   Louis   Smelting, 

18.  State  v.  Gaillard,  2  Bay  (S.  C.)  etc.,  Co.,  130  U.  S.  643,  9  S.  Ct.  645, 
11, 1  Am.  Dec.  628.  32  U.   S.    (L.  ed.)    1054;  Farrar  v. 

19.  Alvarez  v.  Brannan,  7  Cal.  503,  Churchill,  135  U.  S.  609, 10  S.  Ct.  771, 
68  Am.  Dec.  274.  But  see  Brown  v.  34  U.  S.  (L.  ed.)  246;  Famsworth  v. 
Manning,  3  Minn.  35,  74  Am.  Dec  Duffner,  142  U.  S.  43,  12  S.  Ct.  164, 
736.  35  U.  S.   (L.  ed.)  931;  Shappiro  v. 

20.  Swayne  v.  Waldo,  73  la.  749,  33  Goldberg,  192  U.  S.  232,  24  S.  Ct. 
N.  W.  78,  5  A.  S.  R.  712.  259,  48  U.  S.  (L.  ed.)  419;  Munroe  v. 

1.  Ansley  v.  Piedmont  Bank,  113  Pritchett,  16  Ala.  785,  50  Am.  Dec. 
Ala.  467,  21  So.  59,  59  A.  S.  R.  122;  203;  Woodruff  v.  Garner,  27  Ind.  4, 
Anderson  v.  Burnett,  5  How.  (Miss.)  89  Am.  Dec.  477;  Lawson  v.  Vernon, 
165,  35  Am.  Dec.  425.  38  Wash.  422,  80  Pac.  559,  107  A.  S. 

2.  Anderson   v.    Burnett,    5   How.   R.  880. 
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prudence  requires  that  a  purchaser  should,  under  ordinary  circum- 
stances, guard  against  this  propensity  by  personal  examination  and 
inquiry.4  The  tendency  of  the  courts,  however,  especially  as  reflected 
in- the  more  recent  cases,  is  not  to  deny  relief  to  a  defrauded  purchaser 
on  the  ground  that  he  was  negligent  in  relying  on  the  vendor's  rep- 
resentations, and  the  mere  fact  that  he  could  have  ascertained  by  in- 
quiry and  investigation  the  falsity  of  express  representations  of  exist- 
ing facts,  the  truth  of  which  was  known  to  the  vendor  and  unknown 
to  the  purchaser,  will  not  necessarily  bar  him  from  relief.6  In  this 
connection  it  has  been  said  that  the  unmistakable  drift  is  towards  the 
doctrine  that  the  vendor  cannot  shield  himself  from  liability  by  ask- 
ing the  law  to  condemn  the  credulity  of  the  purchaser,6  and  it  has 
been  held  that  a  purchaser  is  not  required  to  investigate  mere  rumors 
of  which  he  has  notice  if  on  application  to  the  vendor  he  is  assured 
by  him  that  they  are  false  and  is  thus  prevented  from  making  further 
inquiry.7  Where  the  land  is  located  at  a  distance,  the  purchaser  may, 
according  to  the  better  view,  be  justified  in  relying  on  the  vendor's 
representations  as  to  its  character  or  the  like  without  making  a  peiv 
sonal  inspection.8  Where  the  land  sold  was  in  the  possession  of  a 
tenant,  it  has  been  held  that  the  purchaser  may  rely  on  representa- 
tions that  certain  fixtures  were  a  part  of  the  realty,  whereas  they  be^ 
longed  to  and  were  removable  by  the  tenant,  without  any  necessity 
of  making  inquiry  of  the  tenant.*  If  at  the  time  of  the  execution  of 
the  contract  or  conveyance  the  purchaser  has  knowledge  of  the  falsity 
of  prior  misrepresentations  by  the  vendor  no  claim  of  fraud  can  be 
based  thereon.10 

4.  Note:  L.R.A.1917C  273.  St.  204,  27  Atl.  894,  38  A.  S.  R.  841; 

5.  Sherwood  v.  Salmon,  5  Day  Buchanan  v.  Burnett,  102  Tex.  492, 
(Conn.)  439,  5  Am.  Dec.  167;  Kehl  v.  119  S.  W.  1141,  132  A.  S.  R.  900; 
Abram,  210  111.  218,  71  N.  E.  347,  102  Wilson  v.  Carpenter,  91  Va.  183,  21 
A.  S.  R.  158;  Westerman  v.  Corder,  S.  E.  243,  50  A.  S.  R.  824;  Lawson  v. 
86  Kan.  239,  119  Pac.  868,  Ann.  Cas.  Vernon,  38  Wash.  422,  80  Pac.  559, 107 
1913C  60,  39  L.R.A.(N.S.)  500;  Ma-  A.  S.  K.  880;  Wooddy  v.  Benton  Wa- 
bardy  v.  McHugh,  202  Mass.  148,  88  ter  Co.,  54  Wash.  124,  102  Pac.  1054, 
N.  E.  894,  132  A.  S.  R.  484,  16  Ann.  132  A.  S.  R.  1102;  Staats  v.  Hilbruan, 
Cas.  500,  23  L.RA.(N.S.)  487;  Bon-  68  Wash.  222, 122  Pac.  1016,  39  L.R.A. 
ness  v.  Felsing,  97  Minn.  227,  106  N.  (N.S.)  1140. 

W.  909,  114  A.  S.  R.  707 ;  Woodward  6.  Wooddy  v.  Benton  Water  Co., 
v.  Western  Canada  Colonization  Co.,  54  Wash.  124,  102  Pac.  1054,  132  A* 
134  Minn.  8,  158  N.  W.  706,  L.R.A.   S.  R.  1102. 

1917C  270;  McGehee  v.  Bell,  170  Mo.       7.  Converse  v.  Blumrich,  14  Mich. 
121,  70   S.   W.  493,  59   L.R.A.  761;   109,  90  Am.  Dec.  230. 
Hoock  v.  Bowman,  42  Neb.  80,  60  N.       8.  Note :  2  Am.  Dec.  79.    See  infra, 
W.  389,  47  A.  S.  R.  691;  Wilson  v.   par.  72. 

Robinson,  21  N.  M.  422,  155  Pac.  732,  9.  O'Daniel  v.  Streeby,  77  Wash. 
Ann.  Cas.  1918C  49;  Van  Epps  v.  414,  137  Pac.  1025,  L.R.A.1915F  634. 
Harrison,  5  Hill  (N.  Y.)  63,  40  Am.  10.  Kerr  v.  Calten,  Walker  (Miss.) 
Dec.  314;  Sutton  v.  Morgan,  158  P>>     U5,  12  Am.  Dec  537. 
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60.  Materiality  of  and  Reliance  by  Purchaser  on  Representations. 
— Reliance  by  the  purchaser  on  the  misrepresentation  of  the  vendor 
is  necessary  to  found  a  charge  of  fraud  thereon,11  and  the  representa- 
tion must  also  have  been  made  in  regard  to  a  material  fact  operating 
as  the  inducement  to  the  purchase.12  It  is  not  enough  that  it  may 
have  remotely  or  indirectly  contributed  to  the  transaction,  or  may 
have  supplied  a  motive  to  the  purchaser  to  enter  into  it.  The  state  of 
facts  as  represented  must  be  the  ground  on  which  the  transaction  has 
taken  place,  that  is,  it  must  appear  that  the  purchase  would  not  have 
been  made  but  for  the  false  representation.18  And  as  a  general  rule  a 
purchaser  making  his  own  investigations,  which  the  vendor  does  not 
prevent  from  being  as  full  as  he  chooses  to  make,  cannot  afterwards 
allege  that  the  vendor  made  misrepresentations.14  Still  the  fact  that 
the  purchaser  took  ineffectual  steps  to  verify  the  vendor's  representa- 
tions does  not  necessarily  show  that  he  did  not  rely  on  them.15  The 
purchaser  may  testify  directly  to  the  question  whether  the  represen- 
tations by  the  vendor  were  the  moving  cause  of  the  purchase.16  And 
it  has  been  held  that  where  a  vendor  has  made  a  false  representation, 
which,  from  its  nature,  might  induce  the  purchaser  to  enter  into  the 
contract  on  the  faith  of  it,  it  will  be  inferred  that  the  purchaser  was 
induced  thereby  to  contract,  and  it  does  not  rest  with  him  to  show 
that  he,  in  fact,  relied  on  the  representation.  In  order  to  displace  this 
inference,  the  vendor  must  prove  either  that  the  purchaser  had  knowl- 
edge of  facts  which  showed  the  representation  to  be  untrue  or  that  he 
expressly  stated  in  terms,  or  showed  by  his  contract,  that  he  did  not 
rely  on  the  representation,  but  acted  on  his  own  judgment.17 

11.  Southern  Development  Co.  v.  (L.  ed.)  246;  Farasworth  v.  Duffner, 
Silva,  125  U.  S.  247,  8  S.  Ct.  881,  31  142  U.  S.  43,  12  S.  Ct.  164,  35  U.  S. 
U.  S.  (L.  ed.)  678;  Provident  Loan  (L.  ed.)  931;  Clark  v.  Reeder,  158 
Trust  Co.  v.  Mcintosh,  68  Kan.  452,  U.  S.  505,  15  S.  Ct.  849,  39  U.  S.  (L. 
75  Pac.  498,  1  Ann.  Cas.  906.  ed.)  1070;  Shappirio  v.  Goldberg,  192 

12.  Smith  ▼.  Richards,  13  Pet.  26,  U.  S.  232,  24  S.  Ct.  259,  48  U.  S. 
10    U.    S.     (L.    ed.)    42;    Farrar    v.  (L.  ed.)  419. 

Churchill,  135  U.  S.  609, 10  S.  Ct.  771,  Note:  6  L.R.A.  151. 

34  U.  S.  (L.  ed.)  246;  Clark  v.  Reeder,  15.  Perkins  v.  Rice,  Litt.  Sel.  Cas. 

158  U.  S.  505,  15  S.  Ct.  849,  39  U.  S.  (Ky.)  218,  12  Am.  Dec.  298;  Bonness 

(L.  ed.)  1070;  Munroe  v.  Pritchett,  16  v.  Felsing,  97  Minn.  227,  106  N.  W. 

Ala.  785,  50  Am.  Dec.  203;  Adams  v.  909,  114  A.  S.  R.  707;  Woodward  v. 

Sehiffer,  11  Colo.  15,  17  Pac.  21,  7  Western  Canada  Colonization  Co.,  134 

A.  S.  R!  202.  Minn.  8,  158  N.  W.  706,  L.R.A.1917C 

13.  Adams  v.  Schiffer,  11  Colo..  15,  270;  Buchanan  v.  Burnett,  102  Tex. 
17  Pac.  21,  7A.S.R.  202 ;  Provident  492,  119  S.  W.  1141,  132  A*  S.  R. 
Loan  Trust  Co.  v.  Mcintosh.  68  Kan.  900. 

452,  75  Pac.  498,  1  Ann.  Cas.  906.  Note:  L.R.A.1917C  274. 

14.  Southern  Development  Co.  v.  16.  Cressler  v.  Rees,  27  Neb.  515, 
Silva,  125  U.  S.  247,  8  S.  Ct.  881,  31  43  N.  W.  363,  20  A.  S.  R.  691. 

U.  S.  (L.  ed.)  678;  Farrar  v.  Churchill,       17.  Wilson  v.  Carpenter,  91  Va.  183, 
135  U.  S.  609,  10  S.  Ct.  771.  34  U.  S.  21  S.  E.  243,  50  A.  S.  R.  824. 
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61.  Matters  of  Opinion;  Questions  of  Law. — Ordinarily  expressions 
of  matters  of  opinion  will  not  subject  the  vendor  to  a  charge  of 
fraud.18  Statements  which  are  mere  matter  of  opinion  on  hearsay 
information  cannot  be  supposed  in  law  to  influence  the  judgment  of 
the  purchaser.19  This  is  illustrated  by  the  cases  involving  extrava- 
gant and  glowing  representations  as  to  the  future  growth  of  the  resi- 
dential section  of  a  city  or  of  industries  in  the  vicinity  and  the  con- 
sequent increase  in  the  value  of  the  land.80  So  in  case  of  a  sale  of 
untested  oil  lands,  a  representation  that  they  had  large  deposits  of  oil 
in  them  is  ordinarily  a  statement  of  a  mere  opinion  on  which  a  charge 
of  fraud  cannot  be  based.1  Likewise  a  representation  as  to  the  quan- 
tity of  ore  "in  sight"  in  a  mine,  as  that  term  is  understood  among 
miners,  is  ordinarily  a  mere  matter  of  opinion.  It  cannot  be  calcu- 
lated with  mathematical  or  even  with  approximate  certainty.9  As  a 
general  rule  a  charge  of  fraud  cannot  be  based  on  representations  as 
to  the  adaptability  of  the  land  to  particular  uses; g  such  as  a  represen- 
tation that  land  supposed  to  contain  oil  deposits  is  valuable  for  the 
purpose  of  digging,  boring  for  and  manufacturing  oil,  as  this  would 
depend  very  materially  on  the  facilities  of  getting  to  the  lands,  the 
expense  of  sinking  wells,  getting  the  oil  to  market,  and  many  other 
things  affecting  the  cost  of  production  and  the  market  price  of  the 
oil.4  A  false  representation  as  to  a  matter  of  law  relating  to  the  right 
of  a  landowner  will  not,  as  a  rule,  support  an  action  for  deceit,  because 
it  is  essentially  an  expression  of  opinion.*  Thus  it  has  been  held  that 
in  the  sale  of  a  United  States  land  warrant  a  misrepresentation  as  to 
'the  character  of  lands  on  which,  under  the  federal  statute,  the  war- 
rant could  be  located  could  not  be  made  the  basis  of  a  charge  of 

18.  Southern    Development    Co.    v.       1.  Holbrook  v.  Connor,  60  Me.  578, 
Silva,  125  U.  S.  247,  8  S.  Ct.  881,  31  11  Am.  Rep.  212. 

U.  S.   (L.  ed.)   678;  Munroe  v.  Prit-  2.  Southern    Development    Co.    v. 

chett,  16  Ala.  785,  50  Am.  Dec.  203;  Silva,  125  U.  S.  247,  8  S.  Ct.  881,  31 

Ansley  v.  Piedmont  Bank,  113  Ala.  U.  S.  (L.  ed.)  678. 

467,  21  So.  59,  59  A.  S.  R.  122;  Wil-  3-  Williams  v.  McFadden,  23  Fla. 

Hams  v.  McFadden,  23  Fla.  143, 1  So.  143>  *  So.  618, 11  A.  S.  R.  345;  Parker 

618,  11  A.  S.  R.  345;  State  Bank  v.  J;  ^tcrn,  ^  M2?S'  "'  ^A?'  ?S2' 

Brown,  142  la.  190,  119  N.  W.  81,  &*-,  Ho*br0(*  ^  Connor»  60  Me'  578' 

134  A.  S.  R.  412;  Holbrook  v.  Connor,  ^'.^  ffg17C  273 

60  Me.  578   11  Am Rep.  212.  4   Holbrook  'v.  c           *  60  Me  578^ 

Note:6L^.A.151.  11  Am.  Rep.  212. 

19.  Barnard  v.  Duncan,  38  Mo.  170,  5   Rheingans  v.  Smith,  161  Cal.  362, 
90  Am.  Dec.  416.  ng  pac.  494>  Ann.  Cas.  1913B  1140; 

20.  Ansley  v.  Piedmont  Bank,  113  Epp  v.  Hinton,  91  Kan.  513,  138  Pa* 
Ala.  467,  21  So.  59,  59  A.  S.  R.  122;  676,  L.R.A.1915A  675. 

State  Bank  v.  Brown,  142  la.  190,      Notes:  L.R.A.1915A  675:  Ann.  Cas. 
119  N.  W.  81, 134  A.  S.  R.  412.  1913B  1143. 
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fraud.'    But  a  misrepresentation  as  to  the  law  of  a  foreign  state  is 
regarded  as  one  of  fact  and  may  constitute  fraud.7 

62.  Promissory  Representations. — It  is  a  general  principle,  applica- 
ble to  transactions  relating  to  the  sale  of  land  as  to  other  cases,  that 
a  representation  cannot  be  the  basis  of  a  charge  of  fraud  unless  it 
relates  to  an  existing  state  of  fact  or  condition,  as  distinguished  from 
a  promise  looking  to  the  future.8  In  this  category  are  representations 
by  a  vendor  as  to'  particular  improvements  which  he  intends  to  make 
in  the  neighborhood  which  will  result  in  the  enhancement  of  the 
value  of  the  land  sold,9  and  representations  that  with  certain  repairs 
the  property  would  yield  a  stated  product.10  Also  the  violation  of  an 
assurance  by  a  landowner  of  a  tract  of  land,  when  selling  lots  thereon 
restricted  to  residential  purposes,  that  the  whole  tract  will  be  so  re- 
stricted, is  not  such  fraud  as  to  entitle  the  purchaser  to  equitable  re- 
lief.11 On  the  other  hand  the  view  is  taken  in  a  number  of  cases 
that  a  promise  made  by  the  vendor  without  any  intention  of  perform- 
ing it,  which  was  a  material  inducement  to  the  purchase,  may  afford 
ground  for  the  rescission  of  the  contract.1*  This  has  been  held  to  in- 
clude representations  by  the  vendor  as  to  intended  improvements; lf 
and  a  misrepresentation  as  a  fact  of  a  third  person's  intention  to  estab- 
lish an  important  enterprise  in  the  vicinity  of  the  land  which  would 
materially  enhance  its  value  has  been  held  to  warrant  the  rescission 
of  the  contract.14  If  on  an  exchange  of  land  the  defendant,  without 
any  intention  of  performing,  promises,  as  a  part  of  the  consideration 
moving  from  him,  to  erect  buildings  on  the  land  conveyed  by  him 
to  the  plaintiff,  this  may,  it  has  been  held,  afford  ground  for  rescission 

6.  Piatt  v.  Scott,  6  Blackf.  (Ind.)  515,  61  S.  E.  384,  17  L.R.A.(N.S.) 
389,  39  Am.  Dec.  436.  240. 

Note:  Ann.  Cas.  1913B  1143.  11.  Spragne  v.  Kimball,  213  Mass. 

7.  Epp  v.  Hinton,  91  Kan.  513, 138  380,  100  N.  E.  622,  Ann.  Gas.  1914A 
Pac  576,  L.R.A.1915A  675.  431,  45  L.R.A.(N.S.)  962. 

8.  Ayers  v.  Southern  Pac.  R.  Co.,  12.  Nelson  v.  Shelby  Mfg.,  etc.,  Co., 
173  Cal.  74, 159  Pac.  144,  L.R.A.1917F  96  Ala.  515,  11  So.  695,  38  A.  S.  R. 
049;  Adams  v.  Schiffer,  11  Colo.  15, 17  116;  Ansley  v.  Piedmont  Bank,  113 
Pac  21,  7  A.  S.  R.  202;  Miller  v.  Ala.  467,  21  So.  59,  59  A.  S.  R.  122; 
Howell,  1  Scam.  (111.)  499,  32  Am.  Roberts  v.  James,  83  N.  J.  L.  492,  85 
Dec.  36;  State  Bank  v.  Brown,  142  la  Atl.  244,  Ann.  Cas.  1914B  859;  Braddy 
190,  119  N.  W.  81,  134  A.  S.  R.  412;  v.  Elliott,  146  N.  C.  578,  60  S.  E.  507, 
Sprague  v.  Kimball,  213  Mass.  380,  125  A.  S.  R.  523,  16  L.R.A.(N.S.) 
100  N.  B.  622,  Ann.  Cas.  1914A  431,  1121. 

45  L.R.A.(N.S.)  962.    See  Fraud  and       13.  Roberts  v.  James,  83  N.  J.  L. 
Deceit,  vol.  12,  p.  252  et  seq.  492,  85  Atl.  244,  Ann.   Cas.  1914B 

9.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  859. 

96  Ala.  515,  11  So.  695,  38  A.  S.  R.  Note:  Ann.  Cas.  1914B  862. 

116;  Miller  v.  Howell,  1  Scam.  (IU.)  14.  Wilson  v.  Carpenter,  91  Va.  183, 

499,  32  Am.  Dec.  36.  21  S.  E.  243,  50  A.  S.  R.  824.     See 

Note:  Ann.  Cas.  1914B  863.  also  Sutton  v.  Morgan,  158  Pa.   St. 

10.  Williamson  v.  Holt,  147  N.  C.  204,  27  Atl.  894,  38  A.  S.  R.  841 
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by  the  plaintiff,  though  it  would  be  otherwise  as  to  the  defendant's 
mere  failure  to  perform  the  agreement.16 

63.  Privileges  and  Appurtenances. — A  charge  of  fraud  may  be 
based  on  misrepresentations  as  to  privileges  and  appurtenances  at- 
tached to  the  land  sold,  though  the  deed  does  not  expressly  include 
such  incidents  and  was  not  intended  to  do  so.16  Thus  in  an  early 
case  the  declaration  in  an  action  for  damages  alleged  that  the.  defend- 
ant owned  a  lot  of  land  bounded  by  the  highwater  mark  on  the  bank 
of  a  river;  that  in  order  to  induce  the  plaintiffs  to  purchase  and 
give  an  enhanced  price,  he  falsely  represented  to  them  that  if  they 
became  the  purchasers  they  would,  by  virtue  thereof,  be  entitled  to 
make  an  application  to  the  commissioners  of  the  land  office  for  the 
land  under  the  water  of  the  river,  adjacent  to  the  lot,  agreeably  to 
the  laws  of  the  state;  whereas  in  fact  the  land  under  water  had  already 
been  granted  by  the  state ;  and  that,  giving  faith  to  such  affirmation, 
and  not  knowing  to  the  contrary,  the  plaintiffs  were  induced  to  pur- 
chase and  pay  a  large  sum  of  money.  The  defendant  demurred  to  the 
declaration,  and  it  was  held  by  the  court  that  the  action  was  well 
brought.17  It  has  also  been  held  that  false  representations  that  the 
ownership  of  a  tract  of  land  carries  with  it  as  a  practical  matter  the 
privilege  of  using  water  for  its  irrigation,  although  no  claim  is  made 
that  a  formal  water  right  has  been  granted,  may  be  the  basis  for  the 
recovery  of  damages  by  the  purchaser.18  A  representation  that  a  cer- 
tain right  of  way  was  appurtenant  to  the  land  may,  it  has  been  held, 
be  the  basis  of  a  charge  of  fraud,19  and  also  representations  that  cer- 
tain fixtures  were  a  part  of  the  realty,  whereas  in  fact  they  belonged 
to  a  tenant  and  were  removable  by  him.20 

64.  Implied  Representations;  Maps  and  Plats. — To  constitute  a 
misrepresentation  it  is  not  essential  that  there  be  a  direct  affirmation 
as  to  the  existence  of  a  certain  state  of  facts.  This  is  exemplified  in 
the  cases  where  maps  and  plats  are  exhibited  which  purport  to  show 
the  general  characteristics  and  surroundings  of  the  land,1  as  where 
in  case  of  a  sale  of  timber  land  a  map  or  plat  of  the  land  is  exhibited 
showing  a  fine  stream  of  water  and  a  mill  site  which  were  essential 
to  the  marketing  of  the  timber,  whereas  in  fact  the  indicated  stream 
was  merely  a  gully  carrying  water  only  a  small  part  of  the  year;  *  or 

15.  Braddy  v.  Elliott,  146  N.  C.  578,  19.  Durkin  v.  Cobleigh,  156  Mass. 
60  S.  E.  507,  125  A.  S.  R.  523,  16  108,  30  N.  E.  474,  32  A.  S.  R.  436,  17 
L.R.A.(N.S.)  1121.  L.R.A.  270.    See  also  McCall  v  Davis, 

16.  Durkin  v.  Cobleigh,  156  Mass.  56  Pa.  St.  431,  94  Am.  Dec.  92. 
108,  30  N.  E.  474,  32  A.  S.  R.  436,  17  20.  O'Daniel  v.  Streeby,  77  Wash. 
L.R.A.    270;    Monell    v.    Colden,    13  414,  137  Pac.  1025,  L.R.A.1915F  634. 
Johns.  (N.  Y.)  395,  7  Am.  Dec.  390.  1.  McCall  v.  Davis,  56  Pa.  St.  431, 

17.  Monell  v.  Colden,  13  Johns.  94  Am.  Dec.  92;  State  ▼.  Gaillard,  2 
(N.  Y.)  395,  7  Am.  Dec.  390.  Bay  (S.  C.)  11,  1  Am.  Dec.  628. 

18.  Epp  v.  Hinton,  91  Kan,  513,  2.  State  v.  Gaillard,  2  Bay  (S.  C.) 
138  Pac.  576,  L.R.A.1915A  675.  11,  1  Am.  Dec.  628. 
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where  in  the  sale  of  town  lots  in  a  new  development  a  map  is  exhibited 
by  the  vendor  showing  a  street  material  for  access  to  the  lots,  which 
in  fast  did  not  exist  or  was  a  private  way  laid  put  by  others  on  their 
own  land.8  In  the  purchase  of  mining  property  it  is  the  usual  prac- 
tice for  the  purchaser  to  take  samples  of  the  ore  as  a  basis  for  ascer- 
taining the  value  of  the  mine,  and  the  act  of  the  vendor  in  secretly 
mixing  fine  gold  with  the  samples  taken,  or  in  the  language  of  miners 
"salting  the  samples,"  is  undoubtedly  a  fraud.*  Where  the  vendor 
furnishes  the  purchaser  with  an  abstract  of  title  showing  a  clear  title 
from  the  government,  this  is,  it  seems,  an  implied  representation  that 
the  several  grantors  in  the  chain  of  title  were  sui  juris.5 

65.  Fraud  of  Agent. — As  a  general  rule  a  vendor  is  liable  for  the 
fraud  of  his  agent  in  effecting  a  sale  though  made  without  his  knowl- 
edge or  sanction.    If  the  representations  are  made  by  the  agent  as  a 
part  of  the  negotiation  for  the  purpose  of  bringing  about  the  sale, 
and  by  means  of  this  it  is  brought  about,  the  conveyance  made  and 
the  proceeds  of  the  sale  received,  this  brings  the  case  within  the  gen- 
eral rule  that  a  principal  is  responsible  for  such  acts  of  his  agent  as 
are  done  within  the  scope  of  his  authority,  whether  authorized  or  not, 
except  by  the  general  authority  to  do  the  principal  act.6     All  the 
authorities  recognize  that  the  fraud  of  the  agent  will  afford  ground 
for  a  rescission  of  the  contract  by  the  purchaser.7    And,  according  to 
the  better  view,  the  fraud  of  his  agent  will  render  the  vendor  liable 
in  an  action  of  tort  for  damages,  the  purchaser  not  being  restricted 
merely  to  the  right  to  rescind  the  sale,  where  the  vendor  does  not  on 
being  informed  of  the  fraud  repudiate  the  contract  and  restore  the 
purchaser  to  his  original  position.8    In  this  connection  it  has  been 
held  that  the  ostensible  scope  of  authority  of  an  agent  for  the  sale  of 
land  includes  the  power  to  make  representations  as  to  what  fixtures 
are  a  part  of  the  realty  and  will  pass  with  it,  though  the  land  is  in 
the  possession  of  a  tenant  to  whom  the  fixtures  belong  and  who  has  the 

3.  McCall  v.  Davis,  56  Pa.  St.  431,  Sutton  v.  Morgan,  158  Pa.  St.  204,  27 
94  Am.  Dec.  92.  Atl.  894,  38  A.  S.  R.  841 ;  Caughron  v. 

4.  Loaiza  ▼.  Superior  Ct,  85  Cal.  Steinspring,  132  Tenn.  636, 179  S.  W. 
11,  24  Pac  707,  20  A.  S.  R.  197,  9  152,  L.R.A.1916C  403;  O'Daniel  v. 
L.R.A.  376.  Streeby,  77  Wash.  414,  137  Pac.  1025, 

5.  Cressler  v.  Rees,  27  Neb.  515,  43  L.R.A.1915F  634;  McKinnon  v.  Voll- 
N.  W.  363,  20  A.  S.  R.  691.  mar,  75  Wis.  82,  43  N.  W.  800,  17  A. 

6.  Veazie  v.  Williams,  8  How.  134,  S.  R.  178,  6  L.R.A.  121;  Gunther  v. 
12  U.  S.  (L.  ed.)  1018;  Rhoda  v.  Ullrich,  82  Wis.  222,  52  N.  W.  88,  33 
Annis,  75  Me.  17,  46  Am.  Rep.  354;  A.  S.  R.  32.  See  Principal  and 
Ballard  y.  Lyons,  114  Minn.  264,  131  Agent,  v<ft.  21,  p.  850 ;  Sales,  vol.  24, 
N.  W.  320, 38  L.R.A.(N.S.)  301;  Howe  p.  404. 

v.  Martin,  23  Okla.  561,  102  Pac.  128,  7.  McKinnon  v.  Vollmar,  75  Wis. 
138  A.  S.  R.  840 ;  Whitney  v.  Bissell,  82,  43  N.  W.  800,  17  A.  S.  R.  178,  6 
75  Ore.  28, 146  Pac.  141,  L.R.A.1915D  L.R.A.  121. 

257;  Griswold  v.  Gebbie,  126  Pa.  St.  8.  Rhoda  v.  Annis,  75  Me.  17,  46 
353,  17  Atl  673,  12  A.  S.  R.  878:   Am.  Rep.  354. 
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right  to  remove  them.9  It  has  been  held  a  fraud  on  the  part  of  a 
landowner  to  clothe  one,  who  is  in  fact  his  agent  for  the  sale  of  land, 
with  the  additional  character  of  having  an  option  on  the  land,  where 
a  sale  is  made  to  one  who  to  the  knowledge  of  the  vendor  purchases 
through  the  agent  under  the  belief  that  the  agent  is  acting  as  his  the 
purchaser's  agent.10 

66.  Proof  of  Fraud. — The  courts  in  regard  to  the  degree  of  proof 
have  frequently  stated  in  effect,  especially  where  equitable  relief  is 
sought,  that  fraud  is  not  to  be  presumed  but  must  be  clearly  estab- 
lished.11 As  a  matter  of  necessity  the  making  of  the  misrepresentations 
may  be  shown  by  oral  evidence.  The  execution  of  the  deed  cannot  af- 
fect the  liability  of  the  vendor  for  his  fraud  on  any  theory  that  the  pre- 
vious representations  are  merged  in  the  deed  nor  prevent  proof  of  the 
misrepresentations  by  oral  or  extrinsic  evidence.12  While  whatever 
is  said  or  done  in  good  faith,  in  a  treaty  for  a  sale  and  purchase,  is 
merged  in  the  purchase  itself  when  consummated,  and  cannot  be 
overhauled,  whether  the  representations  were  true  or  false,  yet  if  they 
were  known  to  be  false  when  made,  and  have  produced  damage  to  the 
opposite  party,  the  subsequent  consummation  of  the  agreement  can- 
not shield  the  defendant.1*  This  is  fully  applicable  to  misrepresenta- 
tions as  to  the  location,  boundaries  and  quantity  of  the  land  con- 
veyed.14 A  declaration  by  a  vendor,  evincing  a  disposition  to  defraud, 
cannot  be  used  as  evidence  against  him  in  a  different  and  subsequent 
transaction  with  another,  not  then  in  contemplation.1*  While  the 
fact  that  the  price  agreed  to  be  paid  is  greatly  in  excess  of  the  value 
of  the  land  is  not  in  itself  proof  of  fraud  on  the  part  of  the  vendor, 
this  together  with  weakness  of  intellect  on  the  part  of  the  purchaser 
may  warrant  a  court  of  equity  in  setting  aside  the  sale.16 

Nondisclosure' 

67.  In  General. — Where  the  facts  or  means  of  information  con- 
cerning the  condition  and  value  of  the  land  are  equally  accessible  to 
both  parties,  and  nothing  is  said  or  done  which  tends  to  impose  on 

9.  O'Daniel  v.    Streeby,   77   Wash.   A.  S.  R.  92,  39  L.R.A.  644;  Monell  ▼.  • 
414,  137  Pac.  1025,  L.R.A.1915F  634.    Colden,  13  Johns.  (N.  T.)  395,  7  Am. 

10.  Hall    v.    Catherine    Creek    De-  Dec.  390;  Culver  v.  Avery,  7  Wend, 
velopment  Co.,  78  Ore.  585,  153  Pac.    (N.  Y.)  380,  22  Am.  Dec.  586. 

97,  L.R.A.1916C  996.  13.  Culver  v.  Avery,  7  Wend.   (N. 

11.  Farrar  v.  Churchill,  135  XJ.  S.   Y.)  380,  22  Am.  Deo.  586. 

609,  10  S.  Ct  771,  34  U.  8.  (L.  ed.)  14.  Gustafson    v.    Rustemeyer,    70 

246 ;  Farnsworth  v.  Duffer,  142  U.  S.  Conn.  125,  39  Atl.  104,  66  A.  S.  R. 

43,  12  S.  Ct.  164,  35  U.  S.  (L.  ed.)  92,  39  L.R.A.  644. 

931.  15.  Share  v.  Anderson,  7  Serg.  &  R. 

Note:  1  Ann.  Cas.  809.  (Pa.)  43,  10  Am.  Dec.  421. 

12.  Harrell  v.  Hill,  19  Ark.  102,  68  16.  Garrow  v.  Brown,  60  N.  C.  595, 
Am.   Dec.   202;   Gustafson   v.   Ruste-  86  Am.  Dec.  450* 

meyer,  70  Conn.  125,  39  Atl.  104,  66 
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the  purchaser,  or  to  mislead  him,  there  is  no  fraud  which  the  law 
can  notice  arising  from  the  failure  to  disclose  facts  affecting  the  value 
of  the  land; 17  and  this* has  heen  held  true  where  the  vendor  knew 
that  the  purchaser  was  induced  to  offer  an  extravagant  price  for  the 
land  on  the  mistaken  opinions  of  third  persons  that  it  was  rich  in 
minerals.18    But  where  material  facts  are  accessible  to  the  vendor 
only,  and  he  knows  them  not  to  be  within  the  reach  of  the  diligent 
attention,  observation,  and  judgment  of  the  other  party,  he  is  bound 
to  disclose  such  facts,  and  to  make  them  known  to  the  purchaser.19 
If  the  vendor  employ  an  agent  to  sell,  and  notice  is  given  to  that  agent 
of  such  defects  in  the  title  or  quality  of  the  estate,  which,  if  known 
to  the  principal,  it  would  have  been  his  duty  to  disclose  to  the  pur- 
chaser, it  would  be  the  duty  of  the  agent  also  to  disclose  them ;  and 
in  the  event  of  his  failure  to  do  so,  the  purchaser  may  be  relieved 
from  the  contract  in  the  same  manner  and  to  the  same  extent  that  he 
would  have  been  relieved  if  the  principal  had  known  the  facts  and 
made  the  sale  without  disclosing  them ;  and  this,  too,  although  the 
principal,  when  his  agent  made  the  sale,  was  ignorant  of  the  de- 
fects.20   Notice  of  the  alleged  defects  must  be  brought  home  to  the 
vendor  in  order  to  base  a  claim  of  fraud  on  their  nondisclosure.1    And 
though  a  person  purchasing  property  through  an  agent  is  bound  by 
notice  to  such  agent,  acquired  in  that  transaction,  of  the  rights  of 
third  parties,  in  any  controversies  with  such  parties,  still  where  the 
agent  does  not  inform  his  principal  of  such  facte,  the  knowledge  there* 
of  by  the  agent  will  not  be  treated  as  implied  notice,  so  as  to  affect 
the  principal  in  any  subsequent  sale  of  the  property  made  by  him.* 
68.  Application  of  Rule  as  to  Nondisclosure. — The  rule  that  non- 
disclosure may  constitute  fraud  has  been  held  applied  where  the  land 
is  sold  as  containing  a  certain  number  of  acres  more  or  less  and  the 
vendor  knew  that  there  was  a  large  deficiency.8    Also  the  intentional 
concealment  of  defects  in  title  of  which  the  vendor  knows  that  the 
purchaser  is  entirely  ignorant  has  frequently  been  held  to  constitute 
fraud  entitling  the  purchaser  to  rescind.4    And  a  vendor  by  offering 

17.  Bean  v.  Herrick,  12  Me.  262,  28       Note :  90  Am.  Dec.  425. 

Am.  Dec.  176;  Barnard  v.  Duncan,  38  20.  Ross  v.  Houston,  25  Miss.  591, 

Mo.  170,  90  Am.  Dec.  416.  59  Am.  Dec.  231. 

Notes :  38  A.  S.  R.  845 ;  6  Eng.  Rul.  1.  Ross  v.  Houston,  25  Miss.  591, 

Cas.  813.  59  Am.  Dec.  231. 

18.  Note:  6  Eng.  Rul.  Cas.  758.  2.  Ross  v.  Houston,  25  Miss.  591,  59 

19.  Farrar  v.  Churchill,  135  U.  S.  Am.  Dec.  231.  As  to  the  general  effect 
609,  10  S.  Ct.  771,  34  U.  S.  (L.  ed.)  of  notice  to  a  purchasing  agent  of  equi- 
246;  Camp  v.  Camp,  2  Ala.  632,  36  ties  and  outstanding  interests  in  land 
Am.  Dec.  423;  Atwood  v.  Chapman,  purchased,  see  infra,  par.  472  et  seq. 
68  Me.  38,  28  Am.  Rep.  5 ;  Parham  3.  Couse  v.  Boyles,  4  N.  J.  Eq.  212, 
v.  Randolph,  4  How.  (Miss.)  435,  35  38  Am.  Dec.  514;  Bedford  v.  Hickman, 
Am.   Dec.  403;   Barnard  v.  Duncan,  5  Call  (Va.)  236.  2  Am.  Dee.  590. 

38  Mo.  170,  90  Am.  Dec.  416.  4.  Cullum  V.  Branch  Bank,  4  Ala. 
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to  sell  land  virtually  represents,  at  least,  that  it  is  or  shall  be  unim- 
paired by  any  act  of  his  and  free  from  incumbrances  created  by  him- 
self.6 But  a  man  having  an  interest  in  land  and  having  control  of 
the  title  so  that  he  may  require  a  conveyance  of  it  at  will  may  make 
a  contract  in  his  own  name  to  convej7  it  by  a  warranty  deed  without 
disclosing  the  actual  state  of  the  title  and  not  be  guilty  of  any  fraud 
on  the  purchaser.6  Where  the  defect  consists  of  an  incumbrance, 
which  is  thereafter  released,  the  purchaser  is  in  no  way  injured  and 
its  concealment  is  no  ground  for  rescission.7  If  a  vendor  makes  an 
oral  and  nonenforceable  contract  for  the  sale  of  real  property  which 
he  declares  his  unwillingness  to  perform,  he  is  under  no  obligation 
to  disclose  to  the  purchaser  the  subsequent  formation  of  a  purpose 
to  abide  by  such  contract,  and  is  not  guilty  of  fraudulent  concealment 
in  entering  into  a  new  contract  with  the  purchaser  for  a  greater  price 
without  disclosing  such  change  of  purpose.8  If  the  relation  between 
a  vendor  and  the  purchaser  is  of  a  confidential  or  fiduciary  character, 
this  may  impose  a  duty  on  him  to  disclose  matters  known  to  him  af- 
fecting the  value  of  the  land  and  his  failure  to  do  so  may  justify  a 
court  of  equity  in  decreeing  a  rescission  of  the  sale.9 

Title 

69.  In  'General. — Where  the  contract  is  executory  the  right  to  a 
good  title  is  a  right  not  growing  out  of  the  agreement  of  the  parties, 
but  which  is  given  by  law.  The  purchaser  may  insist  on  having  a 
good  title, 'not  because  it  is  stipulated  for  by  the  agreement,  but  on  the 
general  right  of  a  purchaser  to  require  it.10  But  there  is  a  period 
when  the  contract  of  the  parties  is  determined  by  its  execution  on  the 
part  of  the  vendor,  and  then  the  rule  of  caveat  emptor  applies.    This 

21,    37    Am.    Dec.    725;    Bryant    v.  5.  Cullum  v.  Branch  Bank,  4  Ala. 

Boothe,  30  Ala.  311,  68  Am.  Dec.  117 ;  21,  37  Am.  Dec.  725. 

Snyder  v.  Laframboise,  Breese  (111.)  6.  Provident  Loan  Trust  Co.  v.  Mc- 

343,   12  Am.   Dec.   187;   Kennedy   v.  Intosh,  68  Kan.  452,  75  Pac.  498,  1 

Johnson,   2   Bibb    (Ky.)    12,   4   Am.  Ann.  Cas.  906.     See  also  Schechinger 

Dec.  666 ;  Peebles  v.  Stephens,  3  Bibb  v.  Gault,  35  Okla.  416,  130  Pac.  305, 

(KyO  324,  6  Am.  Dec.  660;  Campbell  Ann#  Cas  1914D  m 

v  Whittingham,  5  J.  J  Marsh.  (Ky.)  7.  Campbell  v.  Whittingham,  5  J. 

96   20  Am  Dec.  241;  Parham  v  Ran-  j  Marsh    (Ky.)  96,  20  Am.  Dec.  241. 

dolph,  4  How.    (Miss.)   435,  35  Am.  fi   in***~,„\r^'       fto  u     ow   ^ 

Dec*.  403;  Barnard  v.  Duncan,  38  Mo.  *  *°™WA  % **%>*>  *8  Me-  373>  57 

170,  90  Am.  Dec.  416;  Cook  v.  Grant,  A"'  ^' y*  A-  b'xf-  4™-   , 

16  Serg.  &  R.  (Pa.)  198,  16  Am.  Dec.  *\  ™f r/'  N*w  S™^*°0  ™«*- 

564;  Lloyd  v.  Farrell,  48  Pa.  St.  73,  £at«Co-'  3  A^P\^3'  *£8'  48  L'  J- 

86  Am.  Dec.  563;  Ingram  v.  Morgan,  £h.  7f>  3?  I*  T-  *J.  S.  269,  27  West 

4  Humph.   (Tenn.)   66,  40  Am.  Dec.  ReP-  65>  6  EnS-  Rul.  Cas.  777. 

626;  Trigg  v.  Read,  5  Humph.  (Tenn.)  10.  Cullum  v.  Branch  Bank,  4  Ala. 

529,  42  Am.  Dec.  447.  21,  37  Am.  Dec.  725.    See  infra,  par. 

Notes:  44  Am.  Dec.  314;  28  L.R.A.  196   et  seq.,  as  to  the  general  suffi- 

(N.S.)  207;  6  Eng.  Rul.  Cas.  814.  ciency  of  the  vendor's  title. 
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period  is  when  the  conveyance  has  been  executed  by  all  the  necessary 
parties,  and  accepted  by  the  purchaser ;  after  this,  if  the  purchaser  is 
evicted  by  a  title  to  which  his  covenants  do  not  extend,  he  cannot  re- 
cover the  purchase  money,  either  at  law  or  in  equity.  In  the  absence 
of  fraud  his  neglect  to  look  into  the  title  is  then  considered  his  own 
folly,  for  which  he  has  no  relief;  and  this  rule  applies  equally  whether 
the  money  has  been  paid  or  is  only  secured  to  be  paid.11  Though 
there  are  authorities  which  take  the  view  that  a  charge  of  fraud  can- 
not be  based  on  representations  or  affirmations  as  to  the  vendor's 
title,15  the  view  taken  in  the  more  modern  cases  and  upheld  by  the 
great  weight  of  authority  is  that  a  charge  of  fraud  may  be  based  on 
misrepresentations  as  to  title,  where  they  were  known  to  the  vendor 
to  be  false  and  were  relied  on  by  the  purchaser; 1S  and  it  is  held  that 
it  is  not  necessary  that  the  vendor  should  know  that  his  title  is  defec- 
tive, if  his  misrepresentation  is  made  as  a  matter  of  knowledge  and 
not  merely  as  a  matter  of  opinion.14  Though  the  true  state  of  the 
title  appears  from  the  records  this  will  not  prevent  a  misrepresentation 
in  regard  thereto  from  constituting  fraud,  as  due  diligence  on  the 

11.  Cullum  v.  Branch  Bank,  4  Ala.  Rep.  5;  Brown  v.  Manning,  3  Minn. 

21,  37  Am.  Dec.  725;  Burns  v.  Hamil-  35,   74   Am.    Dec.   736;    Reynolds   v. 

ton,  33  Ala.  210,  70  Am.  Dec.  570;  Franklin,  44  Minn.  30,  46  N.  W.  139, 

Snyder  v.  Laframboise,  Breese  (111.)  20  A.  S.  R.  540;  Parham  v.  Randolph, 

343, 12  Am.  Dec.  187  and  note;  Dorsey  4  How.  (Miss.)  435,  35  Am.  Dec.  403; 

v.  Jackman,  1  Serg.  &  R.  (Pa.)  42,  7  Rimer  v.  Dugan,  39  Miss.  477,  77  Am. 

Am.  Dec.  611;   Sutton  v.   Sutton,   7  Dec.  687;   Cressler  v.  Rees,  27  Neb. 

Grat    (Va.)    234,  56  Am.  Dec.   109.  515,  43  N.  W.  363,  20  A.  S.  R.  691; 

As  to  the  defenses  to  actions  for  the  Culver  v.  Avery,  7  Wend.    (N.   Y.) 

purchase  money,  see  generally,  infra,  380,   22   Am.    Dec.   586;   Masson    v. 

par.  368;  and  as  to  the  general  right  Bovet,  1  Denio   (N.  Y.)   69,  43  Am. 

of  the  purchaser  to  recover  the  price  Dec.   651;    Schechinger  v.   Gault,   35 

when  paid,  see  infra,  par.  377  et  seq.  Okla.  416,  130  Pac.  305,  Ann.  Cas. 

12.  Note:  2  Am.  Dee.  78.  1914D  468;  Gannon  v.  Hausaman,  42 

13.  Boyee  v.  Grundy,  3  Pet  210,  7  Okla.  41,  140  Pac.  407,  52  L.R.A. 
U.  S.  (L.  ed.)  655;  Andrus  v.  St.  (N.S.)  519;  Share  v.  Anderson,  7  Serg'. 
Louis  Smelting,  etc.,  Co.,  130  U.  S.  &  R.  (Pa.)  43,  10  Am.  Dec.  421; 
643,  9  S.  Ct.  645,  32  U.  S.  (L.  ed.)  Babcock  v.  Case,  61  Pa.  St.  427,  100 
1054;  Meeks  v.  Garner,  93  Ala,  17,  8  Am.  Dee.  654;  Buchanan  v.  Burnett, 
So.  378, 11  L.R.A.  196;  Perry  v.  Boyd,  102  Tex.  492,  119  S.  W.  1141,  132  A. 
126  Ala.  162,  28  So.  711,  85  A.  S.  R.  S.  R.  900 ;  Fischer  v.  Hillman,  68 
17;  Bostwick  v.  Lewis,  1  Day  (Conn.)  Wash.  222,  122  Pac.  1016,  39  L.R.A. 
250,  3  Am.  Dec.  73;  Kehl  v.  Abram,  (N.S.)  1140;  Darlington  v.  J.  L.  Gates 
210  111.  218,  71  N.  E.  347,  102  A.  S.  Land  Co.,  142  Wis.  198, 125  N.  W.  456, 
B.  158;  Peebles  v.  Stephens,  3  Bibb  135  A.  S.  R.  1070. 

(Ky.)  324,  6  Am.  Dec.  660;  Campbell  Notes:  2  Am.  Dec.  78;  90  Am.  Dec. 
▼.  Whittingbam,  5  J.  J.  Marsh.  (Ky.)  427;  11  L.R.A.  196;  28  L.R.A.(N.S.) 
96,  20  Am.  Dec.  241;  Provident  Loan  201;  39  L.R.A.(N.S.)  1140. 
Trust  Co.  v.  Mcintosh,  68  Kan.  452,  14.  Buchanan  v.  Burnett,  102  Tex. 
75  Pac.  498,  1  Ann.  Cas.  906;  At-  492, 119  S.  W.  1141,  132  A.  S.  R.  900. 
wood  v.  Chapman,  68  Me.  38,  28  Am.  Note:  28  L.R.A. (N.S.)  204. 
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part  of  the  purchaser  does  not  require  him  to  make  the  search ; 15  and 
it  has  been  held  "that  he  is  not  required  to  inform  himself  of  defects 
of  title  which  may  appear  from  the  abstract  furnished  him.16  It  has 
been  held,  however,  that  the  purchaser  is  not  entitled  to  rely  on  the 
vendor's  representations  as  to  his  title  where  he  is  furnished  with  the 
title  deeds  at  the  time  and  defects  in  the  title  appear  therein.17  A 
charge  of  fraud  has  been  sustained  where  a  misrepresentation  was 
made  as  to  the  validity  of  a  tax  title,  the  validity  of  such  title  depend- 
ing on  whether  the  land  so  sold  for  taxes  was  seated  or  unseated,  as 
this  is  a  representation  as  to  a  matter  of  fact.18 

70.  Opinions;  Reliance  on  and  Materiality  of  Representations. — 
A  representation  as  to  title  to  be  actionable  fraud  must  be  made  as  a 
matter  of  fact  rather  than  of  opinion ;  a  mere  expression  of  opinion 
when  based  on  facts  truthfully  stated  or  equally  within  the  knowl- 
edge of  both  parties  is  not  a  fraud  even  though  the  opinion  is  not 
well  founded.19  Also  the  representations  as  to  the  nature  of  the  ven- 
dor's title  must  have  been  material  and  a  moving  cause  inducing  the 
purchaser  to  make  the  purchase.20  And  where,  in  the  case  of  the  pur- 
chase of  a  tax  title  to  wild  land,  it  appeared  that  the  purchaser  through 
his  attorney  made  a  careful  search  of  the  title  as  appeared  from  the 
records  and  accepted  a  quitclaim  deed,  it  was  held  that  he  could  not 
base  a  charge  of  fraud  on  general  representations  by  the  vendor  of 
the  validity  of  such  title,  the  defects  therein  appearing  on  the  records.1 
False  representations  by  a  vendor  as  to  the  strength  of  his  title  will 
not  justify  a  rescission  of  the  sale  for  fraud  if  the  title  which  he  is 
able  to  convey  is  in  fact  perfect  in  law.2  It  has  also  been  held  that  a 
representation  by  a  vendor  that  he  has  a  good  title  is  not  rendered 
fraudulent  so  as  to  justify  a  rescission  by  the  fact  that  he  had  previous- 
ly made  a  deed  conveying  the  same  property  to  a  third  person,  if  the 

16.  Kehl  v.  Abram,  210  111.  218,  71  100  Am.  Dec.  654.  See  also  Kathan 
N.  E.  347,  102  A.  S.  R.  158;  Backer  v.  Comstock,  140  Wis.  427,  122  N.  W. 
v.  Pyne,  130  Ind.  288,  30  N.  E,  21,  30  717,  28  L.R.A.(N.S.)  201. 
A.  S.  R.  .231 ;  Campbell  v.  Whitting-  19,  Buchanan  v.  Burnett,  102  Tex. 
ham,  5  J.  J.  Marsh.  (Ky.)  96,  20  Am.  492>  119  s.  W.  1141,  132  A.  S.  R. 
Dec.  241 ;  Parham  v.  Randolph,  4  How.  cjqq 

(Miss.)  435,  35  Am.  Dec.  403;  Gan-       ^otes.  33  L.R.A.(N.S.)    202,  206; 
S°n  Tn^oT^  /^Q°^a%    ?   Ann.  Cas.  1913B  1143. 
Pa£  T '  5ooL«Rf  "(iTO         5It       20.  Provident  Loan  Trust  Co.  v.  Mc- 

A  larR€r812  Intosh'  68  Kan'  ***>  75  Pac'  498'  1 

Notes':  90  Am.  Dec.  427;  102  A.  S.  Ann.  Cas.  906. 

R.   164;   37   L.R.A.    603;    28   L.R.A.  *\™3™™  7' J 5^er'a    ,t      j  * 

(N.S.)   209;  39  L.R.A.(N.S.)  1143.  43>  12  S.  Ct.  164,  35  U.  S.   (L.  ed.) 

16.  Buchanan  v.  Burnett,  102  Tex.  931.  See  also  Clark  v.  Reeder,  158 
492,  119  S.  W.  1141,  132  A.  S.  R.  U.  S.  505,  15  S.  Ct.  849,  39  U.  S.  (L. 
900.  ed.)  1070. 

17.  Note :  37  L.R.A.  604.  2.  Meeks  v.  Garner,  93  Ala.  17,  8  So. 

18.  Babcock  v.  Case,  61  Pa.  St.  427,  378, 11  L.R.A.  196. 
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second  purchaser  had  no  notice  of  the  existence  of  the  first  deed,  which 
was  not  proven,  acknowledged  or  recorded  until  after  the  second  sale, 
and  the  first  purchaser  had  never  been  in  possession  of  the  prop- 
erty; since  the  first  deed  is  wholly  inoperative  as  against  the  second 
purchaser.1 

71.  Effect  of  Warranty  of  Title;  Quitclaim  Deed, — It  is  held  as  a 
general  rule  that  an  action  for  damages  for  the  fraud  may  be  main- 
tained or  the  sale  rescinded,  though  the  purchaser  also  has  a  remedy 
by  way  of  an  action  on  the  covenants  of  title,  as  the  measure  of  relief 
in  the  two  classes  of  action  is  different  and  an  action  on  the  cove- 
nants  of  title  may  not  afford  adequate  relief.*  And  where  there  is 
fraud  the  purchaser  may  resort  to  a  court  of  equity  for  rescission  be- 
fore eviction.*  On  the  other  hand  it  has  been  held  that  where  a 
vendor,  holding  in  good  faith  under  an  instrument  purporting  to 
transfer  the  premises  to  him,  or  under  a  judicial  determination  of  a 
claim  to  them  in  his  favor,  executes  a  conveyance  to  the  purchaser, 
with  a  warranty  of  title  and  a  covenant  for  peaceable  possession,  his 
previous  representations  as  to  the  validity  of  his  title,  or  the  right  of 
possession  which  it  gives,  are  to  be  regarded,  however  highly  colored, 
as  mere  expressions  of  confidence  in  his  title,  and  are  merged  in  the 
warranty  and  covenant,  which  determined  the  extent  of  his  liability.6 
If  there  is  no  fraud  on  the  part  of  the  vendor  the  purchaser  must 
rely  on  the  covenants  of  warranty  in  his  deed  for  relief,  and  if  there 
has  been  no  eviction  he  cannot  set  up  defects  in  title  in  defense  of  an 
action  for  the  unpaid  purchase  money  nor  rescind  the  contract  and 
recover  what  he  has  paid.7  The  fact  that  the  conveyance  is  in  the 
form  of  a  quitclaim  deed  will  not  relieve  the  vendor  from  liability 
for  fraudulent  representations  as  to  his  title.8 

Physical  Conditions 

72.  In  General. — As  a  general  rule  the  maxim  of  the  common  law, 
caveat  emptor,  applies  to  sales  of  real  estate  as  regards  conditions  open 

3.  Meeks  v.  Garner,  93  Ala.  17,  8  ton  v.  J.  L.  Gates  Land  Co.,  142  Wis. 
So.  378, 11  L.R.A.  196.  See  Records,  198,  125  N.  W.  456,  135  A.  S.  R. 
vol.  23,  p.  230  et  seq.,  as  to  the  gen-  1070. 

eral  effect  of  the  failure  to  record  a       Note:  28  L.R.A.(N".S.)  211. 

deed.  5.  Cullum  v.  Branch  Bank,  4  Ala. 

4.  Cullum  v.  Branch  Bank,  4  Ala.  21,  37  Am.  Dec.  725;  Parham  v.  Ran- 
21,  37  Am.  Dec.  725;  Perry  v.  Boyd,  dolph,  4  How.  (Miss.)  435,  35  Am. 
126  Ala.  162,  28  So.  711,  85  A.  S.  R.   Dec.  403. 

17;  Bostwick  v.  Lewis,  1  Day  (Conn.)       6.  Andrus   v.    St.   Louis    Smelting, 
250,  2  Am.  Dec.  73.    See  also  Phillips  etc.,  Co.,  130  U.  S.  643,  9  S.  Ct.  645, 
v.  Reichert,  17  Ind.  120,  79  Am.  Dec.  32  U.  S.  (L.  ed.)  1054. 
463;   Parham   v.   Randolph,   4   How.       7.  Brown  v.  Manning,  3  Minn.  35, 
(Miss.)  435.  35  Am.  Dec.  403;  Rimer  74  Am.  Dec.  736. 
v.  Dugan,  39  Miss.  477,  77  Am.  Dec.       8.  Atwood  v.  Chapman,  68  Me.  38, 
687;   Ingram   v.   Morgan,  4  Humph.   28  Am.  Rep.  5. 
(Tenn.)  66,  40  Am.  Dec.  626;  Darling-       Note:  28  L.R.A.(N.S.)  21L 

371 


§  73  -     VENDOR  AND  PURCHASER  27  R.  C.  L. 

« 

to  observation ; 9  and  the  rule  has  been  laid  down  that  where  it  is 
feasible  to  inspect  the  land  it  is  the  duty  of  the  purchaser  to  do  so,  and 
it  is  his  own  mistake  or  negligence  if  he  relies  on  the  representations 
of  the  vendor  as  to  the  quality  or  character  of  the  land,  provided  the 
purchaser  is  not  also  induced  by  fraud  to  forbear  inquiries  which  he 
would  otherwise  have  made.10  This  has  been  held  true  even  though 
the  land  lies  at  a  distance  and  a  personal  inspection  would  involve  in- 
convenience and  expense,11  as  where  a  person  in  Kentucky  purchases 
lands  in  Florida.12  The  great  majority  of  the  cases,  however,  take  the 
view  that  where  there  is  no  reasonable  opportunity  for  inspection,  as 
where  the  land  lies  at  .a  distance  and  for  this  reason  gin  examination 
is  not  practicable,  the  purchaser  may  well  rely  on  the  representation 
of  the  vendor,  and  if  false,  have  an  action  for  the  fraud,  or  at  his  elec- 
tion rescind  the  contract.18 

73.  Particular  Representations. — Where  an  examination  of  the  land 
was  not  practicable,  or  where  its  condition  could  not  be  discovered  by 
an  ordinary  inspection,  various  representations  have  been  held  to  form 
the  basis  of  a  charge  of  fraud,  such  as  the  existence  of  streams  or 
springs  on  the  land,14  its  adaptability  for  building  purposes,16  the 
quality,  condition  or  fertility  of  the  soil,16  including  freedom  of  farm- 
ing land  from  noxious  weeds,17  liability  of  the  land  to  overflow,18  the 
amount  of  timber  on  land  chiefly  valuable  as  timber  lands,19  the  char- 
acter of  improvements  on  the  land  and  their  condition,20  or  any  other 

9.  Collier  v.  Harkness,  26  Ga.  362,       14.  State  v.  Gaillard,  2  Bay  (S.  C.) 
71  Am.  Dec.  216 ;  Bean  v.  Herrick,  12  11,  1  Am.  Dec  628. 

Me.  262,  28  Am.  Dec.  176.  15.  Van  Epps  v.  Harrison,  5  Hill 

10.  Williams  v.  McFadden,  23  Fla.    (N.  Y.)  63,  40  Am.  Dec.  314. 

143,  1  So.  618,  11  A.  S.  IL  345;  16.  Bostwick  v.  Lewis,  1  Day 
Parjser  v.  Moulton,  114  Mass.  99,  19  (Conn.)  250,  2  Am.  Dec.  73;  Wood- 
Am.  Rep.  315.  ward  v.  Western  Canada  Colonization 
Notes:  2  Am.  Dec.  79;  L.B.A.1917C  Co.,  134  Minn.  8,  158  N.  W.  706, 
273.  L.R.A.1917C  270;  Cressler  v.  Rees,  27 

11.  Williams  v.  McFadden,  23  Fla.  Neb.  515,  43  N.  W.  363,  20  A.  S.  R. 
143,  1  So.  618,  11  A.  S.  R.  345.  .  691;  Journey  v.  Hunt,  1  N.  J.  L.  235, 

12.  Williams  v.  McFadden,  23  Fla.  1  Am.  Dec.  202;  Mitchell  v.  Zimmer- 
143,  1  So.  618,  11  A.  S.  R.  345.  man,  4  Tex.  75,  51  Am.  Dec.  717. 

13.  Smith  v.  Richards,  13  Pet.  26, 10  Note :  L.R.A.1917C  273. 

U.  S.  (L.  ed.)  42;  Sherwood  v.  Salmon,       17.  Woodward  v.  Western   Canada 

5  Day   (Conn.)  439,  5  Am.  Dec.  1C7  Colonization  Co.,  134  Minn.  8,  158  N. 

(overruling    earlier    case) ;    Small    v.  W.  706,  L.R.A.1917C  270. 
Kennedy,  137  Ind.  299,  33  N.  E.  674,       18.  Boyce  v.  Grundy,  3  Pet.  210,  7 

19  L.R.A.  337;  Bean  v.  Herrick,  12  U.S.  (L.  ed.)  655 ;  Alexander  v.  Beres- 

Me.  262.  28  Am.  Dec.  176;  Cressler  v.  ford,  27  Miss.  747,  61  Am.  Dec.  538. 
Rees,  27  Neb.  515,  43  N.  W.  363,  20       19.  Bonness   v.    Felsing,    97   Minn. 

A.  S.  R.  691;  Hecht  v.  Metzler,  14  Utah  227,  106  N.  W.  909, 114  A.  S.  R.  707; 

408,  48  Pac.  37,  60  A.  S.  R.  906;  Mc-  McKinnon  v.  Vollmar,  75  Wis.  82.  43 

Kinnon  v.  Vollmar,  75  Wis.  82.  43  N.  N.  W.  800,  17  A.  S.  R.  178,  6  L.R.A. 

W.  800,  17  A.  S.  R.  178,  6  L.R.A.  121.  121. 

Notes:  2  Am.  Dec.  79;  L.R.A.1917C       20.  Small  v.  Kennedy,  137  Ind.  299, 

276.  33  N.  E.  674, 19  L.R.A.  337. 
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representation  of  facts  affecting  the  value  of  the  land  sold.1  Where 
the  question  whether  the  land  lay  so  that  it  could  be  irrigated  by  grav- 
ity flow  from  a  certain  ditch  could  be  ascertained  by  only  an  accurate 
survey,  and  it  was  known  to  the  vendor  that  it  could  not  be  so  irri- 
gated, it  has  been  held  that  the  failure  of  the  purchaser  who  inspected 
the  land  to  have  a  survey  made  did  not  prevent  him  as  a  matter  of 
law  from  maintaining  an  action  for  damages  for  a  representation  that 
the  land  could  be  so  irrigated.* 

Quantity,  Location  and  Boundaries 

74.  Quantity. — Where  the  actual  boundaries  are  known  and  shown, 
the  acreage  or  quantity  is  often  a  matter  of  judgment  and  opinion, 
and,  as  a  general  rule,  a  charge  of  fraud  cannot  be  based  on  the  ven- 
dor's estimate  of  the  quantity  or  acreage ;  *  nor,  according  to  some  of 
the  authorities,  on  an  express  statement  of  the  area  where  the  actual 
boundaries  are  pointed  out,  and  the  tract  is  not  so  extensive  or  of  such 
a  character  as  to  be  reasonably  incapable  of  inspection  and  estimate.4 
It  is  otherwise,  however,  according  to  the  better  view,  where  the  area 
is  not  a  matter  of  easy  estimation  and  the  vendor  makes  representa- 
tions in  respect  thereof  as  of  his  own  actual  knowledge,  even  though 
the  true  boundaries  may  be  pointed  out,6  and  the  vendor  may  believe 

1.  Perkins  v.  Rice,  Litt.   Sel.  Cas.  appeared  that  the  visible  boundaries 

(Ky.)  218,  12  Am.  Dee.  298,  a  mis-  of  a  farm  were  pointed  out  and  the 

representation  by  the  vendor  of  a  salt-  vendor  stated  that  it  contained  65  acres 

peter  cave,  of  the  amount  of  saltpeter  whereas  in  fact  it  contained  only  about 

which  a  given  quantity  of  nitrous  earth  41  acres, 

would  produce.  In  Roberts  v.  French,  153  Mass.  60, 

2.  Wooddy  v.  Benton  Water  Co.,  54  26  N.  E.  416,  25  A.  S.  R.  611,  10 
Wash.  124, 102  Pac.  1054, 132  A.  S.  R.  L.R.A.  656,  however,  it  was  held  that 
1102.  if,  at  an  auction  sale  of  a  lot,  one  of  the 

3.  Lawson  v.  Floyd,  124  U.  S-  108,  auctioneers  stated  that  he  assisted  in 
8  S.  Ct.  409,  31  U.  S.  (L.  ed.)  347;  measuring  it,  and  that  it  was  of  eer- 
Mabardy  v.  McHugh,  202  Mass.  148,  88  tain  dimensions,  which  he  specified,  one 
N.  E.  894,  132  A.  S.  R.  484,  16  Ann.  who  purchased  relying  on  such  state- 
Cas.  500,  23  L.R.A.(N.S.)  487;  Krei-  ments  was  not  bound  by  his  bid,  and 
ter  v.  Bomberger,  82  Pa.  St.  59,  22  Am.  could  recover  any  payment  made  by 
Rep.  750;  Cabot  v.  Christie,  42  Vt.  121,  him,  though  the  sale  was  made  on  the 
1  Am.  Rep.  313.  premises,  and  they  were  inclosed  by 

Note:  2  Am.  Dec.  80.  visible  fences,  and  the  purchaser  knew 

4.  Mabardy  v.  McHugh,  202  Mass.  that  the  proprty  sold  did  not  extend  be- 
148,  88  N.  E.  894,  132  A.  S.  R.  484,  16  yond  them.  The  representation  in  this 
Ann.  Cas.  500,  23  L.R.A.  (N.S.)  487.  case  was  that  the  lot  was  107  feet  in 

Note:  23  L.R.A. (N.S.)  489.  length  whereas  it  was  in  fact  only  95 

This  rule  was  applied  in  Massaehu-  feet, 

setts  in  the  recent  case  of  Mabardv  v.  5.  Harrall  v.  Hill,  19  Ark.  102,  68 

McHugh,  202  Mass.  148,  88  N.  E.  894,  Am.   Dec.   202;   Gustafson  v.   Ruste- 

132  A.  S.  R.  484,  16  Ann.  Cas.  500,  meyer,  70  Conn.  125,  39  Atl.  104,  66 

23  L.R.A. (N.S.)  487,  after  a  careful  A.  S.  R.  92,  39  L.R.A.  644;  Yost  v. 

review  of  the  earlier  cases,  where  it  Shaffer,  3  Ind.  331,  56  Am.  Dee.  509; 
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his  representation  to  be  true.6  So  a  person  who  inspects  a  farm  repre- 
sented as  obtaining  300  acres  has  been  held  not  to  be  charged  with 
notice  of  a  shortage  of  60  acres ; 7  and  a  charge  of  fraud  has  been  sus- 
tained, where  the  misrepresentation  was  as  to  the  extent  or  proportion 
of  lands  of  different  character  and  value  included  within  the  entire 
tract;  8  and  where  land  was  sold  as  containing  a  certain  number  of 
acres  "more  or  less"  and  there  was  a  large  deficiency  of  which  the 
seller  was  aware  at  the  time  of  the  sale  but  failed  to  disclose,  the  pur- 
chaser was  held  entitled  to  rescind.9  It  has  also  been  held  that  where 
a  tract  of  land  is  sold  by  the  acre  and  contains  a  very  large  excess  over 
the  acreage  stated  by  the  vendor,  his  misrepresentation  in  this  respect 
is  such  a  fraud  as  will  entitle  the  purchaser  to  rescind  though  he  is  not 
entitled  to  have  set  off  to  him  the  number  of  acres  represented  by  the 
vendor  to  be  in  the  tract.10  On  the  other  hand  it  has  been  held  that 
liability  for  deceit  cannot  be  predicated  on  the  fact  that,  from  the 
means  of  knowledge  accessible  to  the  vendor,  he  might  have  known 
the  statements  as  to  quantity  to  be  false,  if  he  in  fact  believed  them 
to  be  true.11 

75.  Location  and  Boundaries  Generally. — A  charge  of  fraud  may  be 
based  on  misrepresentations  as  to  the  location  of  land,12  as  where  a 

Pringle  v.  Samuel,  1  Litt.   (Ky.)  43,       Note:  30  L.R.A.(N.S.)  55. 

13  Am.  Dec.  214;  McGhee  v.  Bell,  170       It    would    be    otherwise,    however, 

Mo.  121,  70  S.  W.  493,  59  L.R.A.  761;   where  a  mere  estimate  or  opinion  is 

Newton  v.  Tolles,  66  N.  H.  136, 19  Atl.  given    without    any    assumption    of 

1092,  49  A.  S.  R.  593,  9  L.R.A.  50;  knowledge  as  to  the  acreage  of  the  par- 

McMichael  v.  Webster,  57  N.  J.  Eq.   tieular  kinds  of  land  included  in  the 

295,  41  AtL  714,  73  A.  S.  R.  630;  Jef-  tract.    Farrar  v.  Churchill,  135  U.  S. 

reys  v.  Weekly,  81  Ore.  140,  158  Pac.  609,  10  S.  Ct.  771,  34  U.  S.  (L.  ed.) 

522,  Ann.  Cas.  1918D  690 ;  Griswold  v.  246. 

Gebbie,  126  Pa.  St.  353,  17  Atl.  673,       9.  Bedford  v.  Hickman,  5  Call  (Va.) 

12  A.  S.  R.  878 ;  Mitchell  v.  Zimmer-  236,  2  Am.  Dec.  590.    As  to  the  general 

man,  4  Tex.  75,  51  Am.  Dec  717;  Ca-  meaning  of  the  phrase  ''more  or  less" 

bot  v.  Christie,  42  Yt.  121, 1  Am.  Rep.  and  the  like  and  the  effect  given  there- 

313 ;  Wooddy  v.  Benton  Water  Co.,  54  to,  see  infra,  par.  152. 

Wash.  124, 102  Pac.  1054, 132  A.  S.  R.       10.  Daniel    v.    Pogue,    Sneed    Ky. 

1102;  Best  v.  Offield,  59  Wash.  466,  Dec.  298,  2  Am.  Dec.  708. 

110  Pac.  17,  30  L.R,A.(N.S.)  55.  11.  Boddy  v.  Henry,  113  la.  462,  85 

Notes:  2  Am.  Dec.  81;  18  A.  S.  R.  N.  W.  771,  53  L.R.A.  769. 
557;  23  L.R.A.(N.S.)  487.  12.  Boyce  v.  Grundy,   3  Pet.  210, 

6.  Griswold  v.  Gebbie,  126  Pa.  St.  7  U.  S.  (L.  ed)  655;  Andrus  v.  St. 
353,  17  Atl.  673,  12  A.  S.  R.  878 ;  Ca.  Louis  Smelting,  etc,  Co.,  130  U.  S.  643, 
bot  v.  Christie,  42  Vt.  121, 1  Am.  Rep.  9  S.  Ct.  645,  32  U.  S.  (L.  ed.)  1054; 
313.  Camp  v.  Camp,  2  Ala.  632,  36  Am. 

7.  Caughron  v.  Stinespring,  132  Dec.  423 ;  Munroe  v.  Pritchett,  16  Ala. 
Tenn.  636,  179  S.  W.  152,  L.R.A.  785,  50  Am.  Dec.  203;  Small  v.  Ken- 
1916C  403.  .  nedy,  137  Ind.  299,  33  N.  E.  674,  19 

8.  Jeffreys  v.  Weekly,  81  Ore.  140,  L.R.A.  337;  Selby  v.  Matson,  137  la. 
158  Pac.  522,  Ann.  Cas.  1918D  690;  97,  114  N.  W.  609,  14  L.R.A.(N.S.) 
Best  v.  Offield,  59  Wash.  466, 110  Pac.  1210 ;  Ballard  v.  Lyons,  114  Minn.  264, 
17,  30  L.R.A.(N.S.)  55.  ^31  N.  W.  320,  38  L.R.A.(N.S.)  301; 
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vendor  intentionally  or  assuming  to  act  of  his  knowledge  falsely 
points  out  certain  lines  as  the  true  boundaries ; 18  or  where  in  selling 
lots  in  a  newly  platted  development  the  vendor  misrepresents  the  loca- 
tion of  lots  with  respect  to  the  streets  which  had  not  been  laid  out  on 
the  ground,14  or  misrepresents  the  location  of  suburban  lots  with  re- 
gard to  the  city  limits  and  streets,15  or  misrepresents  the  proximity  of 
land  situated  at  a  distance  with  respect  to  a  certain  town,1*  or  points 
out  as  the  land  or  lots  sold  an  entirely  different  tract17  Though  a 
purchaser  has  it  in  his  power  by  a  survey  to  establish  the  true  boun- 
daries of  the  land,  this  does  not  preclude  him  from  relying  on  the 
positive  representations  of  the  vendor  with  regard  thereto.18  If  a 
vendor  does  not  know  and  does  not  assume  to  know  the  true  bound- 
aries, his  expression  of  opinion  in  respect  thereto  will  not  subject  him 
to  a  charge  of  fraud.19 

76.  Reliance  on  Representations  as  to  Boundaries,  etc. — Where  a 
purchaser  is  ignorant  of  the  location  he  has  the  right  to  rely  on  a  pos- 
itive statement  made  by  the  vendor  in  that  respect,  and  hold  him 
responsible  if  it  proves  untrue,  although  there  may  have  been  no  in- 
tentional misrepresentation.*0  It  is  not  sufficient  ground  for  denying 
relief  that  the  vendor  may  not,  by  any  artifice,  have  prevented  or  dis- 
suaded the  purchaser  from  making  inquiry  as  to  the  true  location- 

Hooek  v.  Bowman,  42  Neb.  80,  60  N.  14.  Hoock  v.  Bowman,  42  Neb.  80, 

W.  389,  47  A.  S.  R.  691;  Wilson  v.  60  N.  W.  389,  47  A.  S.  R.  691. 

Robins<>n>  21  N.  M.  422,  155  Pac.  732,  15.  Ballard  v.  Lyons,  114  Minn.  264, 

Ann.  Cas.  1918C  49;  Walker  v.  Dim-  131  N.  W.  320,*  38  L.R.A.(N.S.)  301. 

lop>  5  Hayw.  (Tenn.)  271,  9  Am.  Dec.  16.  Note:  38  LJLA.(N.S.)  302. 

787;  Hecht  v.  Metzler,  14  Utah  408,  48  17.  Kirkland  v.  Lott,  2  Scam.  (111.) 

Pac  37,  60  A.  S.  R.  906;  Lawson  v.  13,  33  Am.  Dec.  435;  Selby  v.  Matson, 

Vernon,  38  Wash'.  422,  80  Pac.  559,  137  la.  97,  114  N.  W.  609,  14  L.R.A. 

1^7  A.  S.  R.  880;  Davis  v.  NuzmH,  72  (N.S.)   1210;  Lawson  v.  Vernon,  38 

Wis.  439,  40  N.  W.  497, 1  L.R.A.  774;  Wash.  422,  80  Pac  559,  107  A.  S.  R. 

Gunther  v.  Ullrich,  82  Wis.  222,  52  N.  880;  McKinnon  v.  Vollmar,  75  Wis.  82, 

W.  88, 33  A.  S.  R.  32.  43  N.  W.  800, 17  A.  S.  R.  178,  6  L.R.A. 

Notes:    6   L.R.A.    149;    14   L.R.A.  121. 

(N.S.)  1210;  38  L.R.A.(N.S.)   301.  Note:  38  L.R.A.(N.S.)  302. 

13.  Camp  ▼.  Camp,  2  Ala.  632,  36  18.  Camp  v.  Camp,  2  Ala.  632,  36 

Am.  Dec.  423;  Munroe  v.  Pntchett,  16  ^  Dec#  423;  Selby  ▼.  Matson,  137  la. 

&n»,  »  Ata.  W,'5;J£lDi  gio114  ^  W'.609'  W  LBA(NS) 

v.Pratber,  Sneed  Ky.  Dec.  136,  2  Am-  »£  SmdT *.  Kennedy,  137  Ind.  299, 
Dec  711;  McGehee  v.  Bell,  170  Mo.  33  ■?•  E-  67*>  £  ^R-£-  337 5  La^on 
121,  70  S.  W.  493,  59  L.R.A.  761;  v-  Vernon,  38  Wash.  422,  80  Pac.  559, 
Jopline  ▼.  Dooley,  1  Yerg.  (Tenn.)  107  A.  S.  R.  880;  Gunther  v.  Ullrich, 
289,  24  Am.  Dec.  450;  Davis  v.  Nuzum,  82  Wis.  222,  52  N.  W.  88,  33  A.  S.  R. 
72  Wis.  439,  40  N.  W.  497,  1  LJLA.  32. 

774.  Note :  38  L.R.A.  (N.S.)  302. 
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which  he  had  present  means  of  ascertaining.1  If  land  is  overgrown 
with  brush  and  trees  and  the  survey  stakes  are  destroyed,  the  purchaser 
has  a  right  to  rely  on  the  representations  of  the  owner  in  pointing  out 
certain  land  as  that  which  he  offers  for  sale.2  If  the  purchaser  has 
knowledge  that  the  representations  are  untrue,  he  cannot  assert  that 
he  was  misled  thereby,  and  cannot  therefore  base  a  claim  of  fraud 
thereon ;  3  nor  can  he  do  so  where  the  boundaries  are  clearly  stated  and 
easily  verified  for  the  purpose  of  application  to  the  subject  matter,  and 
the  purchaser  makes  examination  for  himself  and  is  in  no  way  pre- 
vented from  ascertaining  the  true  state  of  facts.4 

77.  Vendor's  Knowledge  of  Falsity  of  Representation  as  to  Boun- 
daries, etc. — If  the  boundary  lines  are  misrepresented  the  purchaser 
may  rescind  the  sale  though  the  representation  may  not  have  been 
made  with  knowledge  of  its  falsity.5  The  difference  of  opinion  in 
different  jurisdictions  as  to  the  necessity  of  proving  scienter  in  an  ac- 
tion for  deceit  is  not  so  marked  where  the  representation  complained 
of  relates  to  the  location  of  land,  since  as  to  this  character  of  misrep- 
resentation there  is  seldom  a  chance  for  the  vendor  to  take  refuge  in 
the  claim  that  he  acted  in  good  faith  in  making  the  representation 
and  believed  it  to  be  true.  Hence  many  cases  state  the  rule  of  liability 
of  the  vendor  to  respond  in  an  action  for  deceit  for  making  false  rep- 
resentations as  to  the  location  of  land,  without  apparently  considering 
the  question  of  the  necessity  that  the  statement  be  a  wilful,  intentional 
misstatement,  or  one  made  as  true  without  knowledge  of  its  truth  or 
falsity.6  On  the  other  hand  the  rule  has  been  broadly  asserted  that  in 
an  action  of  deceit  for  fraudulent  representations  as  to  the  location  of 
land,  the  knowledge  of  the  vendor  as  to  the  falsity  of  the  representa- 

• 

1.  Selby  v.  Matson,  137  la.  97,  114  5.  Boyce  v.  Grundy,  3  Pet.  210,  7 
N.  W.  609,  14  L.R.A.(N.S.)  1210;  U.  S.  (L.  ed.)  655;  Camp  v.  Camp,  2 
Ballard  v.  Lyons,  114  Minn.  264,  131  Ala.  632,  36  Am.  Dec.  423;  Selby  v. 
N.  W.  320,  38  Lit.A.(N.S.)  301;  Matson,  137  la,  97, 114  N.  W.  609,  14 
Hoock  v.  Bowman,  4^  Neb.  80,  60  N.  L.R.A.(N.S.)  1210;  Bibb  v.  Prather, 
W.  389,  47  A.  S.  R.  691 ;  Gunther  v.  Sneed.  Ky.  Dec.  136,  2  Am.  Dec.  711 ; 
Ullrich,  82  Wis.  222,  52  N.  W.  88,  33  Hoock  v.  Bowman,  42  Neb.  80,  60  N. 
A.  S.  R.  32,  distinguishing  Manlock  v.  W.  389, 47  A.  S.  R.  691. 
Fairbanks,  46  Wis.  415,  1  N.  W.  167,  Note:  38  L.R.A.(N.S.)  303. 

32  Am.  Rep.  716.  6.  M'Ferran   v.    Taylor,   3    Cranch 

Note:  38  L.R.A.(N.S.)  306.  270,  2  U.  S.  (L.  ed.)  436;  Lawson  v. 

2.  Lawson  v.  Vernon,  38  Wash.  422,  Vernon,  38  Wash.  422,  80  Pac.  559, 107 
80  Pac.  559,  107  A.  S.  R.  880.  A.  S.  R.  880 ;  Davis  v.  Nuzum,  72  Wis. 

3.  Anderson    v.    Burnett,    5    How.  439,   40   N.    W.   497,  1   L.R.A.   774; 
(Miss.)  165,  35  Am.  Dec.  425.  Gunther  v.  Ullrich,  82  Wis.  222,  52  N. 

Note:  38  L.R.A.(N.S.)  308.  W.  88,  33  A.  S.  R.  32. 

4.  Shappirio  v.  Goldberg,  192  U.  S.       Note:  38  L.R.A.(N.S.)  302. 

232,  24  S.  Ct.  259,  48  U.  S.  (L.  ed.)  See  supra,  par.  58,  as  to  the  necessity 
419.  for  scienter  generally. 
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tions  is  material,  hence  it  is  proper  for  him  to  show  that  he  believed 
his  statements  as  to  the  location  were  true.1 

Value;  Cost  or  Income 

78.  Value  Generally. — The  value  of  lands  to  a  Targe  extent  is  a 
matter  of  opinion  as  to  which  persons  may  readily  differ.  It  is  there- 
fore a  general  rule  that  a  charge  of  fraud  cannot  be  based  on  a  vendor  s 
representation  as  to  the  value  of  the  land  sold.8  There  are,  however, 
it  has  been  said,  undoubtedly  exceptions  to  this  general  rule,  arising 
out  of  the  special  circumstances  under  which  the  representation  as  to 
value  is  made ;  as,  for  instance,  where  the  vendor  holds  a  position  of 
trust  or  confidence  toward  the  purchaser,  which  gives  the  latter  a  right 
to  rely  on  the  representation,  or  where  the  vendor  has  or  assumes  to 
have  special  knowledge  of  the  value  of  the  property,  and  the  purchaser 
has  no  knowledge  thereof,  and  the  latter,  to  the  former's  knowledge, 
trusts  entirely  to  the  vendor's  representation.  In  such  cases  the  vendor 
may  justly  be  held  liable  for  his  false  representations,  because  Dy  them 
the  purchaser  is  fraudulently  induced  to  forbear  inquiry  as  to  their 
truth.*  This  principle  is  especially  applicable  where  the  land  was 
situated  at  a  great  distance  and  the  vendor  knew  that  the  purchaser 
was  not  conversant  with  the  general  value  of  land  in  the  locality  and 
relied  on  his  representations  in  respect  thereto.10  A  misrepresentation 
as  to  the  existence  of  collateral  facts  materially  affecting  the  present 
and  prospective  value  of  the  land  has  been  held  to  afford  ground  for 
rescission  by  the  purchaser.11 

7.  Note:  38  L.R.A.(N.S.)  303.  9.  Gustafson     v.     Rustemeyer,     70 

8.  Southern  Development  Co.  v.  Sil-   Conn.  125,  39  Atl.  104,  66  A.  S.  R.  92, 
va,  125  U.  S.  247,  8  S.  Ct.  881,  31  U.  S.   39  L.R.A.  644. 

(L.  ed.)  678;  Sherwood  v.  Salmon,  5       10.  Cressler  v.  Rees,  27  Neb.  515.  43 
Day   (Conn.)   439,  5  Am.  Dec.   167;  N.  W.  363,  20  A.  S.  R.  691. 
Gustafson   v.    Rustemeyer,   70    Conn.       11.  Sutton  v.  Morgan,  158  Pa.  St. 
125,  39  Atl.  104,  66  A.  S.  R.  92,  39  204?  27  Atl.  894,  38  A.   S.   R.   841. 
L.R.A.  644;  State  Bank  v.  Brown,  142  In   this  case   the   agreement   to    pur- 
la.  190,  119  N.  W.  81,  134  A.  S.  R.  chase  the  land  at  twice  its  value  was 
412;  Perkins  v.  Rice,  Litt.   Sel.  Cas.  induced  by  false  representations  of  the 
(Ky.)  218,  12  Am.  Dec.  298;  Parker  vendor's  agent  that  there  was  a  great 
v.  Moulton,  114  Mass.  99, 19  Am.  Rep.  demand  for  building  lots  on  the  land, 
315;  Industrial  Sav.,  etc.,  Co.  v.  Plum-  that  a  railroad  company  was  about  to 
iner,  84  N.  J.  Eq.  184,  92  Atl.  583,  erect  shops  in  the  vicinity,  that  a  syn- 
L.R.A.1915C  613 ;  Van  Epps  v.  Harri-  dicate  had  been  formed  to  secure  the 
son,  5  Hill   (N.  Y.)  63,  40  Am.  Dee.  land  and  had  offered  a  large  sum  of 
314;  Saunders  v.  Hatterman,  24  N.  C.  money  for  it  but  for  the  reason  that 
32,  37  Am.  Dec.  404;  Hecht  v.  Metzler,  the  purchaser  was  grossly  careless  in 
14  Utah  408,  48  Pac.  37,  60  A.  S.  R.  acting  upon  such  representations  with- 
906.  out  making  inquiry  as  to  their  truth, 
Notes:  2  Am.  Dec  80;  18  A.  S.  R.  he  was  denied  costs  in  his  suit  in  equity 
556.  to  rescind  the  contract. 
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79.  Cost  and  Other  Offers. — Though  the  contrary  has  been  held  in 
some  cases 12  the  better  view  is,  it  seems,  that  a  charge  of  fraud  cannot 
be  based  on  a  representation  by  the  vendor  as  to  what  he  paid  for  the 
land,18  or  what  he  had  been  offered  therefor  by  third  persons,14  or 
what  the  land  had  theretofore  sold  for  to  prior  owners.15  It  is  other- 
wise, however,  as  to  false  representations  by  a  person  having  no  inter- 
est in  the  land  and  therefore  no  apparent  object  in  magnifying  its 
value  as  to  the  price  the  vendor  had  paid  or  had  been  offered  for  the 
land ; ie  and  where  the  vendor  secured  a  third  person  to  confirm  his 
false  statement  as  to  an  offer,  this  has  been  held  to  constitute  fraud  on 
the  part  of  the  vendor.17  If  confidential  relations  exist  between  the 
parties  misrepresentations  of  the  kind  under  discussion  may  be  the 
basis  of  a  charge  of  fraud,  though  it  may  not  be  so  in  the  absence  of 
such  relations.18 

80.  Income  or  Profits. — Although  false  representations  as  to  value 
are  not  alone  sufficient  to  sustain  an  action  for  damages  suffered  in  an 
exchange  of  land  in  reliance  on  such  representations,  yet  such  misrep- 
resentations, in  connection  with  others  as  to  the  net  revenue  derived 
from  the  land,  are  sufficient  to  support  such  action,  and  to  entitle  the 
purchaser  to  recover.  The  rental,  income,  profits,  or  produce  of  land 
are  matters  of  fact  peculiarly  within  the  knowledge  of  the  vendor,  and 
his  representation  respecting  such  matters  will  be  considered  as  the 
statement  of  facts  known  to  him  on  which  the  purchaser  is  entitled  to 
rely.19  This  has  been  established  from  an  early  date  as  regards  a  mis- 
representation as  to  the  amount  for  which  the  land  or  estate  rented.20 

12.  Van  Epps  v.  Harrison,  5  Hill  6  Mete.  (Mass.)  246.  39  Am.  Dec.  726. 
(N.  Y.)  63,  40  Am.  Dec.  314;  Fair-  Notes:  18  A.  S.  B.  558;  35  L.R.A. 
child  v.  McMahon,  139  N.  Y.  290,  34  N.    (N.S.)  184;  8  Ann.  Cas.  1062. 

E.  779,  36  A.  S.  R.  701.  17.  Kenner  v.  Harding,  85  ML  264, 

Notes:  18  A.  S.  R.  557;  35  L.R.A.  28  Am.  Rep.  615. 

(N.S.)  177.  18.  Note:  35  L.R.A.(N.S.)  182. 

13.  Tholbrook  v.  Connor,  60  Me.  578,  19.  Hecht  v.  Metzler,  14  Utah  408, 
11  Am.  Rep.  212;  Medbury  v.  Watson,  48  Pac.  37>  60  A#  S-  B.  0O6-  See  also 
6  Mete.  (Mass.)  246,39  Am.  Dec  726;  Wnitney  v.  Bissell,  75  Ore.  28,  146 

W    632,  8  Ann.  Cas.  1057,  69  L.R.A.       Note.  2  ^  Dec  gl 

xt^o.  o  a™   tv*.   on.  iQ  a    q   p        20*  Provident    Loan    Trust    Co.    v. 

14.  Medbury  v.  Watson,  6  Mete.  £™-  <?as.  906;  Perkins  v.  Rice,  Litt. 
(Mass.)  246,  39  Am.  Dec.  726.  But  ££•  Cas.  (Ky.)  218,  12  Am.  ^Dec. 
see  Sutton  v.  Morgan,  158  Pa.  St.  204,  298;    Medbury    ▼.    Watson,    6    Mete. 

27  Atl.  894,  38  A.  S.  R.  841.  (Mass.)   246,  39  Am.  Dec.  726   (re- 
Notes:    6    L.R.A."   151;    35   L.R.A.  ferrmg  to  early  English  authorities); 

(N.S.)  186;  8  Ann.  Cas.  1062.  Wilson  v.  Robinson,  21  N.  M.  422, 155 

15.  Saunders  v.  Hatterman,  24  N.  C.  Pac.  732,  Ann.  Cas.  1918C  49 ;  Hecht 
32,  37  Am.  Dec.  404.  v.  Metzler,  14  Utah  408,  48  Pac.  37,  60 

16.  Kenner  v.  Harding,  85  111.  264,   A.  S.  R.  906. 

28  Am.  Rep.  615;  Medbury  v.  Watson. 
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But  in  case  of  misrepresentations  of  this  character  the  purchaser  may, 
as  in  other  cases,  lose  all  right  to  rescind  by  delay  after  knowledge  of 
tie  falsity  of  the  representations.1 

Remedy  of  Purchaser 

81.  In  General. — Where  a  purchase  is  induced  by  the  fraud  of  the 
vendor,  the  purchaser  as  a  general  rule  has  an  election  of  remedies.  On 
the  one  hand  he  may  sue  the  vendor  in  an  action  on  the  case  for  dam- 
ages, or  if  sued  for  the  agreed  price  he  may  set  off  or  recoup  his  dam- 
ages resulting  from  tjie  fraud.*    On  the  other  hand  he  may  rescind  the 
sale  and  recover  the  considerati6n  paid.*    The  two  remedies  are  incon- 
sistent,-the  one  being  based  on  the  continued  existence  of  the  sale,  the 
other  on  its  abrogation,  and  the  purchaser  cannot  in  the  one  form  of 
action  secure  the  relief  appropriate  to  the  other.4    Ordinarily  the  pur- 
chaser may  maintain  a  suit  in  equity  for  rescission.5    The  fact  that 
an  action  at  law  for  damages  also  may  be  maintained  does  not  prevent 
such  a  suit,6  nor  does  the  fact  that  a  judgment  at  law  has  been  re- 
covered by  the  vendor  for  the  price  or  a  part  thereof  necessarily  bar 
equitable  relief.7    If  the  sale  has  not  been  consummated  by  a  convey- 
ance, the  purchaser  may  rescind  and  sue  at  law  to  recover  what  he  has 
paid  or  parted  with ;  8  and  he  may,  it  has  been  held,  where  a  reconvey- 
ance of  the  land  has  been  tendered  and  followed  by  a  deposit  of  the 

1.  Provident  Loan  Trust  Co.  v.  Mc-  Wilson  ▼.  Carpenter,  91  Va.  183,  21 
Intoah,  68  Kan.  452,  75  Pac.  498,  1  S.  E.  243,  50  A.  S.  R.  824. 

Ann.  Cas.  9Q6.    See  infra,  par.  418.  Note:  38  A.  S.  B.  845. 

2.  Andras   v.    St.   Louis    Smelting,       As  to  rescission  generally,  aee  infra, 
etc,  Co.,  130  U.  S.  643,  9  S.  Ct.  645,  32  par.  397  et  seq. 

U.  S.  (L.  edL)  1054;  Farrar  v.  Church-  4.  Olson  v.  Northern  Pac  R.  Co., 

ill,  135  U.  S.  609,  10  S.  Ct  771,  34  126  Minn.  229,  148  N.  W.  67,  L.R.A. 

U.  S.  (L.  ed.)  246  (following  the  prao-  1915F  962. 

tice    in    Mississippi) ;    Gustafson    v.  5.  Boyce  v.  Grundy,  3  Pet  210,  7 

Rustemeyer,  70  Conn.  125,  39  AtL  104,  u.  S.  (L.  ed.)  655:  Smith  v.  Richards, 

66  A.  S.  R.  92,  39  L.R.A.  644;  Wil-  13  Pet.  26,  10  U.  S.  (L.  ed.)  42. 

liams  v.  McFaddea,  23F1*  143,  1  So.  6.  Perkins  v.  Rice,  Litt.   Sel.  Cas. 

£18,  n  ^V™    ^q^'a Hanmat£oQ'    <**•)  218, 12  Am.  Dec.  298. 
Emerson,  27  Me.  308,  46  Am  Dec.  598 ;       7  B  v    Gnmdyf  3  Pet  210,  7 

Brewer   v.   Harris,   2   Smedes   &    M.  ^    g    £       *  x   g~g    J1  ' 

vHZtl  StriL^  HfflV  N8 T  lVffl      *8-  R^  *•  *"»*.  15S  Mas..  60, 
Epps  v.  Harrison,  5  Hill  (N.  Y.)  63,   9fl   vr    ™    A1ft    ox    a     q    t?    «n     in 

40  Am.  Dec.  314;  Howe  v.  Martin,  23  f  J\'  f'41*'  *  A^?:  *.  *p*  J? 

Okla.  561,  102  Pac.  128,  138  A.  S.  R.  ^'A'  S  V,.°  S°13:    .J^V?  £?c'  R* 
840.  .  Co.,  126  Minn.  229,  148  N.  W.  67, 

Note:  40  Am.  Dec.  334.  L.R.A.1915F  962;  Cressler  v.  Rees,  27 

3.  Perry  v.  Boyd,  126  Ala.  162,  28  Neb.  515,  43  N.  W.  363,  20  A.  S.  R. 
So.  711,  85  A.  S.  R.  17;  Howe  v.  Mar-  691;  Flight  ▼.  Barth,  1  Bing.  N.  Cas. 
tin,  23  Okla.  561, 102  Pac.  128, 138  A.  370,  27  E.  C.  L.  421,  6  Eng.  Rul.  Cas. 
S.  R.  840 ;  Sutton  v.  Morgan,  158  Pa,  746. 

St  204,  27  AtL  894,  38  A.  S.  R.  841:       Note:  36  L.R.A.(N.S.)   602. 
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deed  in  court,  sue  at  law  in  an  action  for  money  had  and  received,  for 
the  purchase  money  paid.9  It  has  also  been  held  that  one  induced  to 
purchase  land  by  misrepresentations  as  to  the  quantity  contained  is  not 
bound  to  rescind  in  toto  on  discovering  the  fraud,  but  may  retain  the 
land  and  obtain  an  adjustment  of  equities  as  to  the  deficiency;  and 
that  in  such  a  case  where  a  trust  deed  is  given  for  deferred  payments, 
equity  has  jurisdiction  of  a  bill  to  cancel  the  trust  deed,  and  adjust 
the  compensation  for  the  deficit.10  Also  where  the  vendor  sues  to 
foreclose  a  purchase  money  mortgage  the  purchaser  may  recoup  his 
damages.11 

82.  Loss  of  Right  to  Sue  for  Damages  Generally. — The  fact  that  a 
purchaser  has  resold  the  property  does  not  deprive  him  of  the  right  to 
sue  his  vendor  for  damages ;  M  and  it  has  been  held  that  the  fact  that 
he  is  in  default  in  making  the  required  payments  or  has  otherwise 
failed  to  perform  his  contract  does  not  affect  his  right  to  sue  for  the 
deceit  if  the  contract  has  not  been  terminated.18  The  right  of  rescis- 
sion for  the  fraud  of  the  vendor  is  the  right  only  of  the  victim  of  the 
fraud  and  not  the  perpetrator,  and  the  fraudulent  vendor  has  there- 
fore no  right  to  demand  that  the  sale  be  rescinded  and  in  this  manner 
escape  full  liability  in  damages,14  and  it  has  been  held  that  an  offer 
by  the  vendor  to  rescind  is  not  admissible  in  evidence  even  in  mitiga- 
tion of  damages.16  Ordinarily  the  statute  of  limitations  begins  to  run 
against  an  action  for  damages  from  the  time  of  the  sale.16 

83.  Forfeiture  of  Contract;  Completion  after  Knowledge  of  Fraud. — 
It  would  seem  to  be  the  better  and  more  consistent  view,  especially 
where  the  measure  of  damages  is  the  difference  between  the  value  of 
the  land  as  it  is  and  what  would  have  been  its  value  if  it  had  been  as 
represented,  that,  as  the  cause  of  action  for  the  fraud  accrues  at  the 
time  the  contract  is  entered  into,  it  is  not  lost  through  the  forfeiture 
by  the  purchaser  of  his  rights  under  the  contract,  for  his  action  is  not 
contractual,  and  does  not  rest  entirely  on  the  contract,  although  the 
measure  of  his  recovery  may  be  affected  by  the  fact  that  he  has  for- 
feited all  rights  under  the  contract.17  On  the  other  hand  the  view 
has  been  taken  that  where  the  purchaser  has  defaulted  on  his  contract, 

9.  MqJ£innon  v.  Vallmar,  75  Wis.  82,  earlier  eases). 

43  N.  W.  800, 17  A.  S.  R.  178,  6  L.R.A.       Note :  L.R. A.1915F  962. 

121;  Howe  v.  Mart'in,  23  Okla.  561,       14.  Hecht  v.  Metzder,  14  Utah  408, 

102  Pac.  128,  138  A.  S.  R.  840.  48  Pac.  37,  60  A.  S.  It.  906;  Gunther 

10.  McGhee  v.  Bell,  170  Mo.  121,  70  v.  Ullrich,  82  Wis.  222,  52  N.  W.  88, 
S.  W.  493,  59  L.R.A.  761.  33  A.  S.  R.  32. 

11.  McMichael  v.  Webster,  57  N.  J.       15  Hecht  v.  Metsler,  14  Utah  408, 
Eq.  295,  41  Atl.  714,  73  A.  S.  R.  630.  48  Pac.  37,  60  A.  S.  R.  906. 

12.  Medbury    v.    Watson,    6    Mete.       16.  Northrop  v.  Hill,  57  N.  Y.  351, 
(Mass.)  246,  39  Am.  Dec.  726.  15  Am.  Rep.  501.    See  Limitation  of 

13.  Olson  v.  Northern  Pac.  R.  Co.,   Actions,  vol.  17,  p.  735. 

126  Minn.  229,  148  N.  W.  67,  L.R.A.       17.  Note:  L.R.Aa915F963. 
1915F  962  (referring  to  and  explaining 
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and  it  has  been  terminated  for  that  reason  under  an  express  provision 
in  the  contract,  any  right  of  action  he  might  have  had  for  damages 
/or  the  fraud  is  no  longer  maintainable,  though  the  rule  prevails  that 
the  measure  of  damages  is  the  difference  in  value  between  the  prop- 
erty as  it  is  and  the  agreed  price,  and  for  this  reason  no  recovery  for 
loss  of  the  bargain  can  be  had.18  Gontracts  for  the  sale  of  real  estate 
to  be  paid  for  in  instalments,  where  the  purchaser  is  given  possession 
of  the  premises  during  the  period  of  the  payment,  are  in  one  sense 
executory,  in  another  they  are  executed,  especially  where  under  their 
terms  nothing  further  is  to  be  done,  in  order  to  render  the  contract 
complete  and  binding,  except  the  payment  of  the  purchase  price 
and  the  conveyance  of  the  premises.  Where  the  vendor  in  a  con- 
tract of  this  character  has  been  guilty  of  fraud,  the  purchaser  by 
carrying  out  the  provisions  of  the  contract,  with  knowledge  of  the 
fraud,  does  not,  according  to  the  better  view,  waive  the  right  to  re- 
cover damages  for  the  fraud  on  any  theory  of  condonation.19  And  a 
fortiori  where  the  transaction  lias  been  consummated  by  a  convey- 
ance with  a  mortgage  back,  the  making  of  further  payments  after 
knowledge  of  the  fraud  does  not  affect  the  right  to  sue  for  the  fraud.20 
The  acceptance  of  a  conveyance  after  knowledge  of  the  fraud  would 
put  an  end  to  the  purchaser's  right  to  rescind.1 

84.  Parties  to  Action. — Where  separate  interests  in  land  are  sold  to 
two  or  more  purchasers,  and  they  were  induced  to  mate  their  pur- 
chases by  fraudulent  representations  made  in  the  hearing  of  and 
directed  to  both,  it  has  been  held  that  the  tort,  in  its  nature,  is  several, 
as  one  of  the  purchasers  might  have  been  deceived  and  the  other  not, 
from  his  having  a  knowledge  of  all  of  the  facts,  and  one  may  main- 
tain a  separate  action  for  damages,  and  they  cannot  legally  join  in  one 
action.2  On  the  other  hand  it  has  been  held,  where  there  was  a  joint 
purchase,  though  the  purchasers  may  hold  as  tenants  in  common  or 
may  have  partitioned  the  property,  that  an.  injury  from  the  fraud  of 
the  vendor  in  misrepresentations  as  to  the  size  and  location  of  the  land 
is  one  to  their  joint  interest  and  against  them  as  joint  contractors, 
and  they  must  join  in  an  action  for  damages  for  the  fraud.8  Where 
the  purchase  is  by  a  partnership  for  partnership  purposes  the  partners 
may  join  in  an  action  for  the  fraud.4    It  has  been  held  at  common  law 

18.  Olson  v.  Northern  Pac.  R.«  Co.,    and  note. 

126  Minn.  229,  148  N.  W.  67,  L.R.A.  1.  McMichael  v.  Webster,  57  N.  J. 

1915F  962.    See  infra,  pan  85  et  seq.,  Eq.  295,  41  Atl.  714,  73  A.  S.  R.  630. 

as  to  measure  of  damages  generally.  2.  Baker  v.  Jewell,  6  Mass.  460,  4 

19.  Van  Natta  v.  Snyder,  98  Kan.  Am.  Dec.  162. 

102,  157  Pac,  432,  L.R.A.1918A  102;  3.  Note:  38  L.R.A. (N.S.)  308. 

McMichael  v.  Webster,  57  N.  J.  Eq.  4.  Medbury    v.    Watson,    6    Mete. 

295t  41  Atl.  714,  73  A.  S.  R.  630.  (Mass.)    246.   39  Am.  Dec.  726,   dis- 

Note:   L.R.A.1918A   109.  tinguishing  Baker  v.  Jewell,  6  Mass. 

20.  Van  Natta  v.  Snyder,  98  Kan.  460,  4  Am.  Dec.  162. 
102,  157  Pac.  432,  L.R.A.1913A   10:? 
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and  under  the  statutes  of  4  and  31  Edw.  Ill,  treated  as  a  part  of  our 
common  law,  which  provide  for  the  survival  of  causes  of  action  for 
wrongs  to  personal  property,  that  a  cause  of  action  for  damages  for 
deceit  on  the  part  of  the  vendor  in  the  sale  of  land  does  not  survive 
the  death  of  the  purchaser.5  Where  the  land  is  reconveyed  by  the 
purchaser  or  his  rights  under  an  executory  contract  transferred,  his 
grantee  or  assignee  does  not  thereby  succeed  to  the  purchaser's  right 
to  sue  the  vendor  for  fraud  inducing  the  original  purchase.6  And  it 
is  held,  as  a  general  rule,  that  the  transfer  of  the  land  or  assignment 
of  the  purchaser's  interest  under  an  executory  contract  of  purchase, 
does  not  carry  his  right  to  rescind  the  sale  for  the  fraud  of  the  vendor 
and  recover  the  money  paid  thereon  and  the  value  of  the  improve- 
ment made.7  If  the  assignment  by  the  purchaser  is  with  knowledge 
of  the  vendor's  fraud  it  is  itself  a  recognition  of  the  continued  valid- 
ity of  the  contract  and  would  preclude  a  rescission  by  him,  and  his 
assignee  could  acquire  no  greater  right.8  After  a  rescission  of  the 
contract  the  purchaser  may,  it  has  been  held,  assign  his  right  to  re- 
cover payments  made  by  him.* 

Damages 

85.  In  General. — According  to  some  of  the  authorities  the  general 
damages  recoverable  for  the  fraud  of  a  vendor  where  the  misrepre- 
sentations relate  to  the  quantity,  condition,  etc.,  of  the  land,  are  the 
difference  between  the  price  paid  and  what  the  land  was  worth,10  and 
in  case  of  an  exchange  of  land  the  difference  in  value  between  the  land 
conveyed  by  the  complaining  party  and  the  value  of  that  conveyed  to 
him.11  In  the  majority  of  the  cases,  however,  the  purchaser  is  per- 
mitted to  recover  the  difference  between  what  would  have  been  the 

5.  Ahern  v.  McGlinchy,  112  Me.  58,  125,  10  S.  Ct  39,  33  U.  13.  (L.  ed.) 
90  Atl.  709,  52  L.R.A.(N.S.)  885  and  279,  which  involved  a  sale  of  person- 
note.  See  generally,  Abatement  and  alty) ;  Tooker  v.  Alston,  159  Fed.  599, 
Revival,  vol.  1,  pp.  45,  46.  86  C.  C.  A.  425, 16  L.R.A.(N.S.)  818; 

6.  Puffer  v.  Welch,  144  Wis.  506,  Olson  v.  Northern  Pac.  R.  Co.,  126 
129  N.  W.  525,  Ann.  Cas.  1912A  1120.  Minn.  229, 148  N.  W.  67,  L.RA.1915F 
See  also  Zabnskie  v.  Smith,  13  N.  Y.  962;  Crater  v.  Binninger,  33  N.  J.  L. 

32xJ  ?4  A*m'  B%'  5™,«  a  -.in,  513>  97  ***•  Dee.  7375  George  v.  Hesse, 

Note:  Ann.  Cas.  1912A  1124.  100  Tex  u  Q3  s   w  1Q7   123  A   g 

T7\C°Sgn     \±  kop01"0^^  R-  772>  15Am-  Cas-  45%  8  L.R.A. 
Tracts,  78  Ore.  74,  152  Pac.  488,  Ann.    /xr  Q  x  ,QnA  ' 

Note: Ami    Cas.  1917E  845.  Notea:  123  *•  S'  R-  778>  8  LJBJL 

8.  Cooper  "  v.  'Hillsboro  Garden  <N,S-)  8n;  *6  L-BA-(N-S0  8185  *5 
Tracts,  78  Ore.  74,  152  Pac.  488,  Ann.  ^n-  .Cas.  459. 

Cas.  1917E  840.  n-  George  v.  Hesse,  100  Tex.  44,  93 

9.  Note:  Ann.  Cas.  1917E  846.  S.  W.  107,  123  A.  S.  R.  772,  15  Ann. 

10.  Sigafus  v.  Porter,  179  U.  S.  116,  Cas.  456,  8  L.R.A.(N.S.)  804. 

21  S.  Ct.  34,  45  U.  S.   (L.  ed.)  113       Notes:    16    L.R.A.(N.S.)    818;    38 
,  (applying  Smith  v.  Bolles,  132  U.  S.   L.R.A.(N.S.)  467;  15  Ann.  Cas.  459. 
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value  of  the  land  if  the  facts  were  as  represented  and  its  value  under 
the  actual  circumstances,  thus  requiring  the  vendor  to  make  good  his 
representations  as  though  he  had  given  a  warranty  to  that  effect  and 
permitting  the  purchaser  to  retain  the  benefit  of  his  purchase,  whether 
the  transaction  was  an  ordinary  sale  and  conveyance  12  or  an  ex- 
change.1*  This  is  in  accordance  with  the  rule  generally  upheld  in  the 
case  of  sales  of  personal  property.14    It  seems  that  ordinarily  the  con- 
tract price  should  be  taken  as  very  strong  evidence  of  what  would 
have  been  the  value  of  the  land  if  it  had  been  as  represented  ;• 16  but 
where  the  transaction  was  an  exchange,  the  complaining  party  giving 
boot  money,  it  has  been  held  that  the  price  at  which  the  defendant's 
tract  was  estimated  in  arranging  the  terms  of  the  bargain  is  not  satisr 

12.  Foster  v.  Kennedy,  38  Ala.  359,  land  and  is  entitled  to  recover  the  dif- 

81  Am.  Dec.  56 ;  Gustaf son  v.  Ruste-  f erence  between  the  contract  price  and 

meyer,  70  Conn.  125,  39  AtL  104,  66  what  it  is  worth." 

A.  S.  E.  92,  39  L.R.A.  644,  following  In  the  earlier  cases,  however,  the 

Murray  v.  Jennings,  42  Conn.  9,  19  broad  rule  is  laid  down  that  the  meas- 

Am.  Rep.  527 ;  Williams  v.  McFadden,  ure  of  damages  is  the  difference  be- 

23Fla.  143, 1  So.  618, 11  A.  S.  R.  345;  tween  the  actual  value  of  the  land  and 

Epp  v.  Hinton,  91  Kan.  513,  138  Pac.  its  value  if  it  had  been  as  represented. 

576,  L.R.A.1915A  675;  Van  Natta  v.  See  123  A.  S.  R.  785  note,  8  L.R.A. 

Snyder,  98  Kan.  102,  157  Pac  432,  (N.S.)  806  note. 

L.H.A.1918A  102;  Nash  v.  Minnesota  And  the  latter  is  recognized  as  the 

Title  Ins.,  etc.,  Co.,  163  Mass.  574,  40  proper  measure  of  damages  in  the  re- 

K  E.  1039,  47  A.  S.  R.  489,  28  L.R.A.  cent  case  of  Stoke  v.  Converse,  153  la. 

753;  Hoock  v.  Bowman,  42  Neb.  80,  60  274,  133  N.  W.  709,  Ann.  Cas.  1913E 

N.  W.  389,  47  A.  S.  R.  691;  Page  v..  270,   38   L.R,A.(N.S.)    465,   after  an 

Parker,  43  N.  H.  363,  80  Am.  Dec.  172 ;  exhaustive  review  of  the  cases,  though 

Van  Epps  v.  Harrison,  5  Hill  (N.  Y.)  this  case  involved  misrepresentations 

63,  40  Am.  Dec.  314;  Monell  v.  Colden,  as  to  the  value  of  personal  property 

13  Johns.  (N.  Y.)  395, 7  Am.  Dec  390;  exchanged  for  realty. 

Fargo  Gas,  etc.,  Co.  v.  Fargo  Gas,  etc.,  Note :  15  Ann.  Cas.  458. 

Co.,  4  N.  D.  219,  59  N.  W.  1066,  37  13.  Gustafson    v.    Rustemeyer,    70 

L.R.A.  593;  Beare  v.  Wright,  14  N.  Conn.  125,  39  AtL  104,  66  A.  S.  R. 

D.  26,  103  N.-  W.  632,  8  Ann.  Cas.  92,  39  L.R.A.  644;  Bodd>  v.  Henry, 

1057,  69  LJLA.  409;  Howe  v.  Martin,  113  la.  462,  85  N.  W.  771,  53  L.R.A. 

23  Okla.  561,  102  Pac.  128,  138  A.  S.  769 ;  Stoke  v.  Converse,  153  la.  274, 

R.  840;  Hecht  v.  MetzlCT,  14  Utah  408,  133  N.  W>  709,  Ann.  Cas.  1913E  270, 

48  Pac   37 ,60 1  A. .8 .  R.  906;  Mallory  ?8  L.R.A.(N.S.)  465;  Epp  v.  Hinton, 

^  I^ch,  35  Vt.  156^2  Am.  Dec.  625 ;  91   Kan    513    138  pac    576    LRA 

w  ^qq*  F11?^  ^o  2Z2f  52  N-  1915A  675;  Howe  v.  Martin,  23  Okla. 

WNot8esfl8AAS SRk3|62;  66  A.  S.  R.  ™>™  ^^m  ££>  *«  T* 
92;  123  A.  S.  R.  783;  8  L.R.A.(N.S.)  *****  \ M£z]*T> ^J^  T'  **  ™* 
806;  16  L.R.A.(N.S.)  819.  3YL  w-    ooo  ?o%  w^J^" 

In  Swayne  v.  Waldo,  73  la.  749,  33  ™h>*2  Wls-  222> 52  N-  W.  88, 33  A.  S. 
N.  W.  78,  5  A.  S.  R.  712,  where  a  re-  K-  J>2. 

covery  of  the  consideration  was  denied  Note:  38  L.R.A.(N.S.)  465;  15  Ann. 
because  the  right  to  rescind  had  been   Cas.  458. 

lost,  it  is  said  that  the  purchaser  "can       14.  See  Sales,  vol.  24,  p.  354. 
only  recover  such  damages  as  he  has       15.  Page  v.  Parker,  43  N.  H.  363,  80 
sustained;  that  is  he  must  keep  the  Am.  Dec.  172. 
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factory  evidence  of  what  it  would  have  been  worth  if  the  statements 
regarding  it  had  been  true.16  Where  the  transaction  was  in  the  form 
of  an  exchange  of  land  and  a  valuation  was  placed  by  the  parties  on 
the  land  of  the  complaining  party,  evidence  of  its  actual  value  has 
been  held  immaterial.17 

86.  Misrepresentations  as  to  Title  Generally. — When  the  fraudu- 
lent representations  which  induce  a  sale  of  exchange  of  real  estate  re- 
late to  the  vendor's  title,  the  rule  generally  sanctioned  by  the  courts 
is  that  when  there  is  a  total  failure  of  title  the  measure  of  the  general 
damages  is  the  amount  paid  for  the  property.18  The  authorities  are 
not  in  accord  where  the  title  fails  as  to  a  part  of  the  land  only.  Some 
of  the  cases  permit  the  purchaser  to  recover  the  difference  between  the 
value  of  the  land  with  the  defective  title  and  what  it  would  have  been 
worth  if  the  title  had  been  as  represented ; 19  and  where  the  misrep- 
resentation was  as  to  the  existence  of  a  public  alley,  the  purchaser  has 
been  held  entitled  to  recover  the  difference  between  the  value  of  the 
property  without  such  an  alley  and  what  it  would  have  been  worth  if 
the  alley  existed.20  In  other  cases  the  view  is  taken  that  the  purchaser 
is  not,  at  all  events,  entitled  to  recover  such  difference  but  only  such  a 
pro  rata  part  of  the  consideration  as  the  value  of  the  land  to  which 
the  title  failed  bears  to  the  value  of  the  entire  tract; 1  and  it  has  been 
held  in  such  a  case  that  the  general  rule  applied  in  actions  on  cove- 
nants of  title,  where  the  failure  of  the  title  is  as  to  a  part  of  the  land, 
should  be  applied  and  the  recovery  should  be  for  such  a  proportionate 
part  of  the  whole  consideration  as  the  value  of  the  land  lost  bears  to 
the  value  of  the  whole  land,  estimating  the  value  of  the  land  at  the 
contract  price.8  Where  the  consideration  of  the  purchase  is  personal 
property  turned  over  to  the  vendor,  it  has  been  held  that  the  damages 
for  a  fraudulent  representation  as  to  the  title  is  governed  by  the  actual 
value  of  the  personalty  and  not  the  value  placed  on  it  or  the  land  at 
the  time  of  the  sale  whether  more  or  less  than  its  actual  value.8  If  it 
is  sought  to  hold  a  third  person  for  his  misrepresentations  as  to  the 
title  of  a  landowner  on  the  faith  of  which  a  purchase  was  made  by 
the  plaintiff,  the  damages  cannot  exceed  the  difference  between  what 

16.  Epp   v.   Hinton,  91   Kan.   513,   L.R.A.(N.S.)  878. 

138  Pac.  576,  L.R.A.1915A  675.  1.  Reynolds  v.  Franklin,  44  Minn. 

17.  Heekt  v.  Mctzler,  14  Utah  408,   30,  46  N.  W.  139,  20  A.  S.  R.  540. 
48  Pac.  37,  60  A.  S.  R.  006.  Notes:  123  A.  S.  R.  786;  8  L.R.A. 

Note:  38  L.R.A.(N.S.)  468.  (N.S.)  813. 

18.  Reynolds  v.  Franklin,  44  Minn.       2.  Reynolds  v.  Franklin,  44  Minn. 
30,  46  N.  W.  139,  20  A.  S.  R.  540.       30,  46  N.  W.  139,  20  A.  S.  R.  540.    As 

Notes:  123  A.  S.  R.  786;  8  L.R.A.  to  the  damages  recoverable  in  actions 
(N.S.)   813;  38  L.R.A.(N.S.)  471.         on  covenants  of  title  for  failure  of  title 

19.  Notes:    123    A.    S.    R.    787;    8  as  to  a  part  of  the  land,  see  Cove- 
L.R.A.(N.S.)  810.  nants,  vol.  7,  p.  1170. 

20.  Talbert  v.  Mason,  136  la.  373,       3.  Reynolds  v.  Franklin,  44  Minn. 
113  N.  W.  918,  125  A.  S.  R.  259,  14  30,  46  N.  W.  139,  20  A.  S.  R.  540. 
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the  land  was  actually  worth  and  the  value  as  it  would  have  been  if  the 
representation  had  been  true.4     *         • 

87.  Incumbrances. — Where  the  misrepresentation  is  with  reference 
to  the  esistelice  of  an  incumbrance  or  the  amount  of  one,  the  result, 
^s  the  same  in  all  the  cases  whatever  may  be  the  rule  existing  as  regards 
misrepresentations  as  to  condition,  etc.,  that  is,  the  measure  of  dam- 
age is  tiiQ  amount  of  the  incumbrance  if  it  is  falsely  represented  that 
none  exists,  or  if  the  amount  has  been  falsely  represented  then  the 
difference  between  the  amount  as  represented  and  the  actual  amount 
due.  ^   This  is  so  as  the  amount  of  an  incumbrance  represented  as  non- 
existing  0r  the  difference  between  its  amount  and  the  amount  as  rep- 
resentocl  is  necessarily  the  extent  "to  which  the  value  of  the  land  is 
affectoei  by  the  misrepresentation.6     And  where'  a  misrepresentation 
was  as    to  the  payment  of  past  due  interest  on  an  incumbrance,  the 
purclx&ser  has  been  denied  the  right  to  recover  in  excess  of  the  overdue 
interest^  thtfugh  the  incumbrance  was  foreclosed  in  consequence  of  the 
defa-vxlt  in  the  'payment  of  the  interest  and  the  land  thus  lost  to  the 
purchaser.*    If  the  incumbrance  is  removed  by  the  vendor  before  the 
purchaser  has  suffered  any  injury  or  sought  to  rescind  the  sale,  no 
right  to  rescind  can  be  asserted  on  account  of  the  misrepresentation.7 
Do  impose  liability  on  a  grantor  on  his  covenant  of  warranty  or  against 
incumbrances,  it  is  as  a  general  rule  essential,  in  case  a  moneyed  in- 
cumbrance exists,  that  the  grantee  pay  off  the  incumbrance  to  entitle 
him  to  recover  its  amount.8    It  is  held  otherwise,  however,  where  the 
grantor  is  sought  to  be  held  liable  on  account  of  his  fraudulent  repre- 
sentation that  there  were  no  incumbrances  on  the  land.     In  such  a 
case  the  purchaser  may  recover  the  amount  of  the  incumbrance,  with- 
out having  suffered  a  foreclosure,*  ouster,  or  having  paid  it  off,  because 
he  is  to  be  considered  presently  damaged  in  the  sum  which  the  fraud 
of  the  vendor  has  made  it  inevitable  he  must  pay  to  protect  his 

property.9 

88.  Misrepresentation  as  to  Quantity,  Boundaries  or  Location. — The 
same  lack  of  harmony  prevails  among  the  cases  as  to  what  the  correct 
measure  of  damages  should  be  when  the  false  representation  which  in- 
duced a  sale  or  exchange  of  real  estate  related  to  quantity  or  bound- 
aries, as  when  such  misrepresentations  related  to  value  or  condition. 
Those  cases  which  support  the  doctrine  that  the  true  measure  of  dam- 
ages is  the  difference  between  the  actual  value  of  the  land  at  the  date 
of  sale  and  the  amount  paid  for  it  make  no  distinction  with  reference 

4.  Nash  v.  Minnesota  Title  Ins.,  etc.,    (N.S.)  810. 

Co.,  163  Mass.  574,  40  N.  E.  1039,  47  .6.  Note:  16  L.R.A.(N.S.)  819. 

A.  S.  R.  489,  28  L.R.A.  763  (holding  7.  Hill  v.  Hoeldtke,  104  Tex.  594, 

for  this  reason  that  the  purchaser  is  142  S.  W.  871,  40  L.R.A.(N.S.)  672. 

not,  at  all  events,  entitled  to  recover  the  8.  See  Covenants,  vol.  7,  p.  1184. 

price  paid).  9.  Gannon  v.  Hausaman,  42  Okla. 

5.  Notes:  123  A.  S.  R.  789;  8  L.R.A.  41, 140  Pac.  407,  52  L.R.A.(N.S.)  519. 
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to  the  character  of  the  misrepresentation,  but  adhere  to  that  rule 
whether  the  fraudulent  statement  which  induced  the  bargain  related 
to  value,  quality,  condition,  quantity,  location  or  identity.  Many  of 
the  other  class  of  cases,  which  hold  that  when  the  misrepresentation 
related  to  value,  quality  or  condition,  the  difference  between  the  actual 
value  of  the  land  at  the  time  of  sale  and  what  it  would  be  worth  if  the 
false  representations  had  been  true  is  the  correct  measure  of  damages, 
also  apply  this  rule  when  the  misrepresentation  related  to  quantity  or 
boundaries.10  Thus  where  the  defendant  had  falsely  represented  the 
boundaries  of  the  land  as  to  the  location  of  a  certain  pond  and  mill, 
the  measure  of  damages  was  said  to.  be  the  diminution  of  the  value  of 
the  property  in  consequence  of  the  mill  and  pond  not  being  on  the 
land  on  which  they  were  represented  to  be ; u  and  where  the  wrong 
land  was  pointed  out,  the  purchaser  has  been  held  entitled  to  recover 
the  difference  in  value  between  the  land  pointed  out  and  that  con- 
veyed.12 If  a  purchase  money  mortgage  was  given  it  has  been  held  that 
in  adjusting  the  equities  where  a  tract  of  land  is  sold  for  a  lump  sum 
under  a  fraudulent  representation  as  to  the  quantity  it  contains,  com- 
pensation may  be  made  for  the  deficiency  at  the  rate  per  acre  which 
would  have  been  paid  had  the  quantity  been  as  represented,  there  being 
no  evidence,  to  show  that  one  part  of  the  tract  is  more  valuable  than 
another.1* 

89.  Special  Damages. — In  addition  to  general  damages,  a  purchaser 
may  be  entitled  to  recover  special  damages,14  as  where  he  makes  im- 
provements on.  land  which  are  lost  to  him.16  The  same  has  been  held 
true  where  the  vendor  points  out  certain  lines  as  the  true  boundaries.16 
It  is  immaterial  that  the  property  conveyed  was  in  fact  more  valuable 
than  that  occupied  and  improved.17  It  is  also  held  that  the  measure 
of  equitable  relief  for  a  fraudulent  concealment  by  the  vendor  of  a 
defect  in  the  title  to  government  land,  in  consequence  of  which  the 
vendor's  entry  of  the  land  was  vacated  and  canceled,  is  a  return  of  the 
purchase  money,  with  interest  thereon,  and  the  value  of  the  purchas- 
er's improvements  made  on  the  land,  less  the  rents  and  profits  of  the 
land  received  by  the  purchaser  while  in  possession  and  for  which  he  is 
not  liable  to  account  oyer  to  a  third  person.18 

10.  Foster  ▼.  Kennedy,  38  Ala.  359,  v.  Vernon,  38  Wash.  422,  80  Pac.  559, 
81  Am.  Dec.  56.  107  A.  S.  R.  880. 

Notes :  123  A.  S.  R.  790 ;  8  L.R.A.  16.  East  v.  Matheuy,  1  A.  K.  Marsh. 

(N.S.)  809.  (Ky.)  192, 10  Am.  Dec.  721. 

11.  Poster  v.  Kennedy,  38  Ala.  359,  17.  Lawson    v.    Vernon,    38   Wash. 
81  Am.  Dec.  56.  422,  80  Pac.  559,  107  A.  S.  R.  880. 

12.  Note:  16  L.R.A.(N.S.)  819.  18.  Bryant  v.  Boothe,  30  Ala.  311, 

13.  McGhee  v.  Bell,  170  Mo.  121,  70  68  Am.  Dec.  117.    See  infra,  par.  417, 
S.  W.  493,  59  L.R.A.  761.  as  to  the  general  right  of  the  purchaser 

14.  Note:  8  L.R. A. (N.S.)  813.  to    remuneration     for    improvements 

15.  East  v.  Matheny,  1  A.  K.  Marsh,  made  when  he  rescinds. 
(Ky.)  192,  10  Am.  Dec.  721;  Lawson 
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VI.  Fraud  of  Purchaser 

90.  Nondisclosure  and  Misrepresentations  as  to  Value. — Statements 
83  to  the  value  of  land  made  by  the  purchaser  during  the  negotia- 
tions cannot  as  a  general  rule  be  made  the  basis  of  a  charge  of  fraud 
on  his  part.19    It  may  be  otherwise,  however,  under  peculiar  circum- 
stances justifying  a  vendor,  who>  was  totally  ignorant  of  the  value  of 
the  land,  in  relying  on  the  purchaser's  statements,  especially  when 
accompanied  by  representations  as  to  itB  condition,  and  the  like.80  Or- 
dinarily^ when  there  are  no  peculiar  circumstances  calling  for  disclo- 
sures, as  where  some  confidential  or  fiduciary  relation  exists  between 
the  parties,  a  purchaser,  though  having  superior  judgment  of  values, 
does  rn>t  commit  fraud  merely  by  purchasing  without  disclosing  his 
knowledge.21    Also  as  a  general  rule  the  mere  nondisclosure  to  the 
vendor  of  information  of  secret  intrinsic  value  belonging  to  the  land, 
though  it  may  have  been  in  the  possession  of  the  purchaser,  is  not 
fraud  on  his  part.    The  vendor  is  supposed  to  know  the  value  and 
qualities  of  his  own  property,  and  if  the  purchaser  by  superior  skill 
and  diligence  has  ascertained  that  it  possesses  a  secret  value  there  is 
nothing  in  this  that  requires  him,  if  he  occupies  no  other  relation  to 
the  vendor  than  that  of  purchaser,  to  make  known  such  information.1 
For  example,  it  has  frequently  been  held  that  if  the  purchaser  knows 
of  valuable  mineral  deposits  he  cannot  be  deemed  guilty  of  fraud  on 
account  of  his  mere  failure  to  disclose  such  information,  so  long  as  he 
does  nothing  to  prevent  the  vendor  from  making  any  examination  he 
should  choose  to  make  or  from  adopting  his  own  course  to  obtain  such 
information  as  he  might  choose  to  obtain  at  his  own  expense  and  in  his 
own  way.*    It  has  been  said,  however,  that  a  purchaser  is  not  justified 
in  withholding  from  the  vendor  knowledge  of  advantages  or  value 
possessed  by  the  property,  owing  to  any  recent  discovery,  such  as  a 
valuable  mine  of  which  the  purchaser  is  informed  and  the  vendor 

19.  Notes:    30    L.R.A.(N.S.)    750;  Beedle,  83  Vt.  287,  75  Atl.  331,  Ann. 
Ann.  Cas.  1912A  406.  Cas.  1912A  399,  30  L.R.A.(N.S.)  748. 

20.  Stackpole  v.  Hancock,  40  Fla.  Notes:  30  L.R.A.(N.S.)  748;  Ann. 
362,  24  So.  914,  45  L.R.A.  814;  Morgan  Cas.  1912A  407. 

v.  Dinges,  23  Neb.  271,  36  N.  W.  544,       2.  Stackpole  v.   Hancock,   40   Fla. 

8  1S.R.  121;  Simar  v.  Canaday,  53  362,  24  So.  914,  45  L.R.A.  814;  Smith 

N.  Y.  298,  13  Am.  Rep.  523.  v.  Beatty,  37  N.  C.  456,  40  Am.  Dec. 

Notes:  30  L.R.A.  (N.S.)   750;  Ann.  435;  Harris  v.  Tyson,  24  Pa.  St.  347, 

Cas.  1912A  405.  64  Am.  Dec.  661;  Trigg  v.  Read,  5 

21.  Pratt  Land,  etc.,  Co.  v.  McClain,  Humph.  (Tenn.)  529,  42  Am.  Dec. 
135  Ala,  452,  33  So.  185,  93  A.  S.  R.  447;  Crompton  v.  Beedle,  83  Vt.  287, 
35;  Hays  v.  Meyers,  139  Ky.  440,  107  75  AtL  331,  Ann.  Cas.  1912A  399, 
S.  W.  287, 139  A.  S.  R.  493, 17  L.R.A.  30  L.R.A.(N.S.)  748. 

(N.S.)  284.  Notes:  30  L.R.A.(N.S.)  752,  754;  6 

1.  Trigg  v.  Read,  5  Humph.  (Tenn.)    Eng.  Rul.  Cas.  757. 
529,  42  Am.  Dec.  447;  Crompton  v. 
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ignorant;  8  and  where  a  person  discovered  a  valuable  salt  spring  on 
another's  land  and  purchased  the  tract  from  him  at  an  ordinary  price, 
concealing  the  discovery,  the  sale  was  set  aside  by  a  court  of  equity  for 
.that  reason.4  According  to  some  of  the  cases,  the  failure  of  the  pur- 
chaser to  disclose  discoveries  he  has  made  as  to  the  existence  of  valua- 
ble minerals  or  the  like  may  justify  a  court  of  equity  in  denying 
him  relief  by  way  of  specific  performance,  and  leave  him  to  his  legal 
remedy.5 

91.  Qualification  of  General  Rule. — Though  the  purchaser  may  re- 
main silent  as  to  the  existence  of  secret  facts  of  which  he-  has  knowl- 
edge, enhancing  the  ordinary  value  of  land,  without  being  guilty  of 
fraud,  the  fact  that  he  has  such  special  information  places  him  under 
a  legal  obligation  to  do  no  act  or  make  any  representation  calculated 
to  mislead  the  owner  into  the  belief  that  there  was  no  special  condition 
affecting  the  value.  If  the  purchaser  undertakes  to  speak  under  such 
circumstances,  he  must  utter  the  truth.6  If,  on  being  questioned  as  to 
the  existence  of  minerals,  h6  should  falsely  deny  all  knowledge  there- 
of, this  will  constitute  a  fraud.7  The  same  is  true  if  he  resorts  to  arti- 
fices to  conceal  from  the  vendor  the  intrinsic  facts  enhancing  the  value 
of  the  land,8  as  where  he  was  aware  of  the  discovery  of  valuable  min- 
erals, and  when  interrogated  as  to  the  value  of  the  land  stated  that  it 
was  valuable  only  for  its  ordinary  and  apparent  use  and  was  wanted 
by  him  for  such  use  or  for  some  special  purpose.9  So  a  purchaser  who, 
having  discovered  salt  water  on  the  land,  prevents  the  agent  of  the 
vendor  from  giving  information  thereof,  and  conceals  the  discovery 
from  the  vendor  by  artifice,  is  guilty  of  a  fraud,  and  will  not  be  per- 
mitted to  retain  the  purchase.10  Where  the  foreman  or  manager  of  a 
mine  discovers  unusually  rich  ore,  it  is  his  duty  to  inform  the  owners 
of  the  mine  of  such  discovery,  and  its  concealment  at  the  instigation 
or  connivance  of  one  who  purchases  the  interest  of  one  of  the  owners 

S.  Notes:  30  L.R,A.(N.S.)  754;  6  362,  24  So.  914,  45  L.R.A.  814;  Smith 
Eng.  Rul.  Cas.  757.  v.  Beatty,  37  N.  C.  456,  40  Am.  Dec. 

4.  Bowman  v.  Bates,  2  Bibb  (Ky.)   435. 

47,  4  Am.  Dec.  677.  Note:  30  L.R.A.(N.S.)   75L 

5.  Bowman  v.  Irons,  2  Bibb  (Ky.)  8.  Bowman  v.  Bates,  2  Bibb  (Ky.) 
78,  4  Am.  Dec.  686.  47,  4  Am.  Dec.  677.    See  also  Stack- 
Notes:  30  L.R.A.(N.S.)  755;  6  Eng.  pole  v.  Hancock,  40  Fla.  362,  24  So. 

Rul.  Cas.  758.  014,  45  L.R.A.  814;  Gruber  v.  Baker, 

See  Specific  Performance,  vol.  25,  20  Nev.  453,  23  Pac.  858,  9  L.R.A.  302. 

pp.  243-244.  9.  Stackpole   v.    Hancock,   40   Fla. 

6.  Stackpole  v.  Hancock,  40  Fla.  362,  24  So.  914,  45  L.R.A.  814 ;  Cromp- 
362,  24  So.  914,  45  L.R.A.  814;  Cromp-  ton  v.  Beedle,  83  Vt.  287,  75  Atl.  331, 
ton  v.  Beedle,  83  Vt.  287,  75  Atl.  331,  Ann.  Cas.  1912A  399,  30  L.R.A.(N.S.) 
Ann.  Cas.  1912A  399,  30  L.R.A.(N.S.)  748. 

748.  Note:  30  L.R.A.(N.S.)  752. 

Notes:  30  L.R.A.(N.S.)  748;  Ann.  10.   Bowman  v.  Bates,  2  Bibb  (Ky.) 

Cas.  1912A  406.  47,  4  Am.  Dec.  677. 

7.  Stackpole   v.   Hancock,   40   Fla. 
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has  been  held  to  constitute  fraud.11  It  has  also  been  held  that  if  land 
19  placed  in  the  hands  of  an  agent  for  sale,  it  is  his  duty  to  inform  his 
principal  of  a  discovery  of  a  condition  enhancing  its  value,  and  a  sale 
by  him  without  giving  such  information  is  a  fraud  which  will  entitle 
the  vendor  to  rescind,  provided  the  purchaser  knew  of  the  agent's  fail- 
ure to  inform  his  principal.18 

92.    Inadequacy  of  Price. — If  there  are  no  confidential  relations  be- 
tween tie  parties  and  no  mental  incapacity  or  weakness  on  the  part 
of  the  vendor,  inadequacy  of  the  -price  paid  for  the  land  is  not  suffi- 
cient to  prove  fraud  on  the  part  of  the  purchaser  and  entitle  the  vendor 
to  havo  the  sale  set  aside.18    Gross  inadequacy  of  the  price  may,  how- 
ever, in  connection  with  other  circumstances,  slight  in  their  nature, 
demonstrate  such  imposition  or  undue  influence  as  to  shock  the 
conscience,  as  has  been  said,  and  amount  in  itself  to  conclusive  and 
decisive  evidence  of  fraud  for  which  a  court  of  equity  will  afford  relief 
by  way  of  rescission ; 14  and  such  relief  has  frequently  been  granted  in 
connection  with  weakness  of  mind  or  impaired  mental  capacity  on  the 
part  of  the  vendor.15    Also  where  the  relation  between  the  vendor  and 
the  pviTchaser  is  of  a  confidential  nature  a  court  of  equity  will  care- 
fully scrutinize  transactions  between  them  to  the  material  benefit  of 
the  trTistee  or  quasi  trustee  and  grant  relief  where  imposition  is 
apparoxnt.16 

*3.      Misrepresentations  as  to  Personalty  Given  in  Payment. — Where 
paymexnt  is  made  in  chattels  or  choses  in  action  the  transaction  is  in 

_,  **-   CS-ariber  v.  Baker,  20  Nev.  453,  23  she  had  no  use,  and  there  were  circum- 
ift  8S^»  9  LJR..A.  302.  stances    indicating   that    she    thought 


fi  ™    *iegenmyer  v.  Marks,  37  Minn,  she   was .  buying   the   liberty   of   her 
o,  id  :NT_  w  785,  .5  A.  S.  R.  808.  husband,  who  was  a  slave) ;  Stephens 


.  1S-  _*J"^azan  v.  f  oulmin,  9  Ala.  662,  44  v.  Ozbourne,  107  Tenn.  572,  64  S.  W. 

p   "*s       ^  448'»   Harris  v.  Tvson,  24  902,  89  A.  S.  R.  957;  Burch  v.  Smith, 

14  U1'  W  Am*  I)ec-  66"L  15  Tex'  219'  65  Am*  Dec'  154'    As  re" 

.       ^^nrch  v.  Smith,  15  Tex.  219,  65  gards  capacity  to  contract  generally 

t^ '  -*-*^c.  154  and  note.    See  also  Les-  as  affected  by  the  impairment  or  want 

-p    v-       IMahan,  25  Ala.  445,  60  Am.  of   mental   capacity,   see   Contracts, 

T«U      3°5  Stephens  v.  Ozbourne,  107  vol.  6,  p.  594. 

g5e°n«     -S72,  64  S.  W.  902,  89  A.  S.  R.       16.  Juzan  v.  Toulmin,  9  Ala.  662,  44 

ir  Am.   Dec.   448;   Patrick  v.   Bowman, 

44  ?-     O^uzan  v.  Toulmin,  9  Ala.  662,  149  U.  S.  411,  13  S.  Ct.  811,  866,  37 

«p^  Dec.  448;  Nichols  v.  McCarthy*  U.  S.  (L.  ed.)  790;  Nichols  v.  McCar- 

105 .  *l*>*i.  299,  23  Atl.  93,  55  Am.  Rep.  thy,  53  Conn.  299,  23  Atl.  93,  55  Am. 

io  i  ^^rane  v.  Conklin,  1  N.  J.  Eq.  346,  Rep.  105;  Smith  v.  Townshend,  27  Md. 

^V*>-  Dec.  519  (vendor  enfeebled  in  368,  92  Am.  Dec.  637;  Burch  v.  Smith, 

Sacfe         kv    intoxication) ;     Tracey    v.  15  Tex.  219,  65  Am.  Dec.  154.     This 

610  •  ^fc£  ■*  ^n*°  ®k  ^'  ^  ^m*  ^ec*  Principle  applies  to  all  classes  of  per- 

75  *  ^^^S  v*  Cohorn,  6  Yerg.  (Tenn.)  sons    occupying;    fiduciary    or    quasi 

.  '     ^^    Am.    Dec.    455     (where    an  fiduciary  relations.     See,  for  instance, 

Aftf^?'*1*1   °^   neST0   woman   was    in-  Guardian  and  Ward,  vol.  12,  p.  1171; 

y   ^*     to  sell  a  lot   constituting  her  Parent  and  Child,  vol.  20,  p.  590; 

Borne,    an(j  fogy  onjy  property,  for  a  Principal  and  Agent,  vol.  21,  p.  825; 

*ago*x  ^d  part  0f  a  team,  for  whic^  trusts,  vol.  26,  p,  1325  et  seq. 

389 


§  94  VENDOR  AND  PURCHASER        27  Rw  C.  L. 

the  nature  of  a  sale  of  such  personalty,  and  misrepresentations  as  to 
their  condition  or  character  may  constitute  a  fraud  as  in  case  of  any 
other  sale  of  personal  property.17  It  has  been  held  that  a  charge  of 
fraud  in  exchanging  corporate  stock  for  real  estate  is  not  sustained  by 
evidence  that  the  owner  of  the  real  estate  was  told  and  believed  that  the 
stock  was  worth  par,  when,  from  the  value  of  the  real  estate,  he  must 
have  known  that  the  stock  was  below  its  face  value,  or  that  he  was 
getting  four  or  five  times  as  much  for  his  property  as  it  was  worth.18 
94.  Title  or  Interest — The  mere  expression  of  an  opinion  as  to 
the  state  of  the  title  to  property  will  not  usually  amount  to  such  a 
misrepresentation  as  will  entitle  the  vendor  to  a  cancellation  of  a  deed, 
especially  where  the  opinion  is  based  on  a  legal  conclusion  and  the 
purchaser  does  not  claim  any  legal  or  special  knowledge  of  titles.19  In 
a  number  of  cases  misrepresentations  made  by  the  purchaser  as  to  the 
validity  and  extent  of  the  title  or  interest  in  the  land  owned  by  the 
vendor,  when  taken  in  connection  with  the  peculiar  circumstances, 
have  been  held  to  constitute  a  fraud  for  which  the  vendor  could  re- 
scind.20 It  has  been  held  that  a  representation  by  one  claiming  a  tax 
title  to  land,  that  his  title  is  perfect — made  for  the  purpose  of  securing 
a  conveyance  by  the  true  owner  for  a  nominal  consideration — which 
can  only  be  true  in  case  the  land  was  vacant  and  unoccupied  during 
the  period  necessary  tp  perfect  the  title  under  the  statute,  involves  a 
representation  that  it  was  so  in  fact;  and  that  if  such  representation 
was  false,  the  one  making  it  is  guilty  of  fraud  in  law,  which  will  en- 
title the  vendor  to  rescind,  although  the  purchaser  had  no  knowledge 
on  the  subject  and  believed  the  representation  to  be  true.1  Conceding 
that  the  purchaser  in  negotiating  for  the  purchase  of  a  remainder  sub- 
ject to  an  outstanding  life  estate  is  under  no  legal  obligation  to  im- 
part to  the  vendor  the  information  in  his  possession  concerning  the 
condition  of  the  life  tenant,  but  only  to  refrain  from  saying  or  doing 
anything  that  would  affirmatively  deceive  or  mislead  him,  it  has  been 
held  that  one  who  makes  an  offer  for  a  remainder,  having  at  the  time 
knowledge  not  had  by  the  remainderman  that  the  life  tenant  is  dy- 
ing, and,  in  answer  to  a  question  put  by  the  remainderman  as  to  how 
the  life  tenant  is,  says,  "I  think  he  is  getting  along  a  little  smoother 
than  he  has  been,"  is  guilty  of  fraud  authorizing  a  rescission  by  the 
vendor.1 

17.  Tarkmgton  v.  Purvis,  128  IncL  36  N.  W.  544,  8  A.  S.  R.  121;  Step- 
182,  25  N.  E.  879,  9  L.R.A.  607;  hens  v.  Ozbourne,  107  Tenn.  572,  64 
Andrews  v.  Jackson,  168  Mass.  266,  S.  W.  902,  89  A.  S.  R.  957 ;  Kathan  v. 
47  N.  E.  412,  60  A.  S.  R.  390,  37  Comstock,  140  Wis.  427,  122  N.  W, 
L.R.A.  402.     See  Sales,  vol.  24,  p.  1044,  28  L.R.A.(N.S.)  201. 

332  et  seq.  as  to  the  fraud  of  a  ruler  Notes:  30  L.R.A.(N.S.)  753;  Ann. 

in  the  sale  of  chattels.  Cas.  1912A  406. 

18.  Younger  v.  Hoge,  211  Mo.  444,  1.  Kathan  v.  Comstock,  140  Wis. 
Ill  S.  W.  20,  18  L.R.A.(N.S.)  94.  427,  122  N.  W.  1044,  28  L.R.A.(N.S.) 

19.  Note:  Ann.  Cas.  1912A  406.  201. 

20.  Morgan  v.  Dinges,  23  Neb.  271.  2.  Hays  v.  Meyers,  139  Ey.  440. 
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95.  Intended  Use;  Identity  of  Purchaser. — Ordinarily  a  charge  of 
fraud  cannot  be  based  on  a  misrepresentation  by  a  purchaser  in  the 
Negotiations  as  to  the  use  for  which  he  wants  the  land,  especially  where 
toe  use  for  a  different  purpose  from  that  stated  does  not  injuriously 
affect  the  vendor  by  reason  of  his  ownership  of  other  land  in  the  vicin- 
ity.*     On  the  other  hand  it  has  been  held  in  a  number  of  cases  that 
where    a  purchaser  induces  the  vendor  to  sell  by  falsely  representing 
the  use  for  which  he  desires  the  land,  and  knows  that  the  sale  would 
not  bo  made  if  the  vendor  knew  the  use  for  which  the  land  is  wanted 
and  to  which  it  is  attempted  to  be  put,  and  that  such  use  will  greatly 
Jnjuro  the  value  of  other  land  of  the  vendor  in  the  vicinity,  this  consti- 
tutes sl  fraud  entitling -the  vendor  to  rescind.4  This  has  been  held  true 
wharo    the  purchaser  in  negotiating  for  land  in  a  residential  section 
falsely  stated  that  he  wanted  it  to  build  dwelling  houses  thereon,  where- 
83  k^  intended  to  use  it  for  a  public  garage,  which  use  would  greatly  de- 
preciable the  value  of  other  land  of  the  vendor.*  In  negotiating  for  the 
puretk^jae  of  land  it  is  a  common  practice  and  frequently  a  necessary 
on©  f0l  ^e  purchaser  to  act  through  an  agent,  keeping  his  own  iden- 
kjy  secret.    There  is  nothing  of  fraud  in  this  practice,  though  it  may 
P6  *ifc^t  the  vendor  would  not  have  in  fact  made  the  sale  if  he  had 
adow^  for  whom  the  purchase  was  being  made,  if  no  misrepresenta- 
uoc*^     tixe  ma(je  by  the  ostensible  purchaser.6    It  may  be  otherwise, 
kov^^ver,  where  misrepresentations  are  made  as  to  the  identity  of  the 
P61^^^  for  whom  the  purchase  is  made  for  the  reason  that  if  the  repl 
pusroTfciager  was  disclosed  the  vendor  would  not  have  sold.7 

^<S.  Promissory  Representations. — A  promissory  representation  will 

n?^  generally  support  a  charge  of  fraud  by  reason  merely  of  the  pur- 

^^a^x'g  failure  to  carry  out  his  promise.8    Strictly  speaking,  a  mere 

P^otxiise  is  not  a  representation,  and  while  the  failure  to  make  it  good 

^^.y  be  a  breach  of  contract  which  gives  a  cause  of  action  it  does  not 

"W?  S.  W.  287,"  139  A.  S.  R.  493,  17  Hunter  Tract  Imp.  Co..  61  Wash.  365, 
1^R.A.(N.S.)  284  and  note.  112  Pac  368,  Ann.  Cas.  1912C  749, 

3.  Stackpole   v.    Hancock,  40   Fla.  32  L.R.A.(N.S.)  125. 

362,  24  So.  914,  45  L.R.A.  814.  7.  Kelly  v.  Central  Pac.  R.  Co.,  74 

Note:  32  L.R.A.(N.S.)   128.  Cal.  557,  16  Pac.  386,  5  A.  S.  R.  470. 

4.  Adams  v.  Gillig,  199  N.  Y.  314,  See  also  Ellsworth  v.  Randall,  78  la. 
92  N.  E.  670,  20  Ann.  Cas.  910,  32  141,  42  N.  W.  629, 16  A.  S.  R.  425. 
L.R.A.(N.S.)  127.  Note:  Ann.  Cas.  1912C  751. 

Notes:    32    L.R.A.(N.S.)    127;    20  8.  Lawrence  v.  Gayetty,  78  Cal.  126, 

Ann.  Cas.  913.  20  Pac,  382, 12  A.  S.  R.  29;  Adams  v. 

5.  Adams  v.  Gillig,  190  N.  Y.  314,  Schiffer,  11  Colo.  15,  17  Pac.  21,  7 
92  N.  E.  670,  20  Ann.  Cas.  910,  32  A.  S.  R.  202;  Younger  v..  Hoge,  211 
L.R.A:(N.S.)  127.  Mo.  444,  111   S.  W.  20,  18  L.R.A. 

8.  Lenman  ▼.  Jones,  222  U.  S.  51,   (NS.)  94;  Chicago,  etc.,  R.  Co.  v.  Tit- 
32  S.  Ct.  18,  56  U.  S.   (L.  ed.)   89;   terington,  84  Tex.  218,  19  S.  W.  472, 
Hall  v.  Bollen,  148  Ky.  20, 145  S.  W.  31  A.  S.  R.  39. 
1136,  Ann.  Cas.  1913E  436;  Cole  v.      Note:  10  L.R.A.(N.S.)  64L 
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constitute  fraud  authorizing  the  vendor  to  rescind.9  This  has  been 
held  true  as  regards  a  promise  by  a  purchaser  to  make  improvements 
or  establish  a  manufacturing  plant  or  the  like  on  the  land  conveyed.10 
And  rescission  on  the  ground  of  fraud  has  been  denied  a  grantor  where 
he  made  a  conveyance  of  a  half  interest  in  coal  and  minerals  under- 
lying the  grantor's  land  on  the  faith  of  a  promise  that  the  grantee 
would  locate  its  manufacturing  plant  on  or  near  the  land  and  secure 
railroad  communication  therewith,  which  promise  was  not  performed 
and  was  not  intended  to  be  performed.11  It  has  also  been  hold  that 
if  one  secures  a  transfer  of  an  individual  interest  in  a  mine  in  consid- 
eration of  his  promise  t6  make  improvements  and  expend  money  in 
the  development  of  the  mine,  his  mere  failure  to  perform  his  promise 
is  not  a  fraud  entitling  the  vendor  to  rescind.19  Nor  is  a  vendor  en- 
titled to  rescind  where  one  purchases  an  individual  interest  in  land  on 
account  of  the  fact  that  he  may  have  intended  to  use  his  position  as 
co-owner  to  defraud  the  vendor  in  subsequent  transactions  with  re- 
spect to  the  property.18  If,  however,  the  promise  of  the  purchaser  is 
a  material  inducing  cause  of  the  conveyance  and  is  made  without  any 
intention  of  performing  it  and  is  not  performed,  this  will  constitute, 
according  to  many  of  the  authorities,  ground  for  rescission.14  This 
latter  has  been  held  true  where  land  is  conveyed  to  a  railway  company 
on  its  promise  to  locate  a  railway  station  thereon,  if  at  the  time  it  had 
no  intention  of  performing,  though  it  would  be  otherwise  if  the  prom- 
•  ifee  was  made  in  good  faith  and  the  company  thereafter  changed  its 
intention  and  refused  to  perform.15  The  same  has  been  held  true 
where,  without  any  intention  of  performing,  the  purchaser  secures  a 
conveyance  on  the  faith  of  his  promise  to  erect  improvements  upon 
the  land  which  would  greatly  enhance  the  value  of  other  lands  of  the 
vendor.10 

97.  Remedy  of  Vendor;  Damages. — The  usual  remedy  resorted  to 
by  a  vendor  who  is  induced  by  the  purchaser's  fraud*  to  convey  is  a 
suit  in  equity  for  rescission.1'    He  may,  however,  maintain  an  action 

9.  Lawrence  v.  Gayetty,  78  Cal.  126,  126,  20  Pac.  382,  12  A.  S.  R.  29; 
20  Pac.  382,  12  A.  S.  R.  29.  Brown  v.  Doane,  86  Ga.  32,  12  S.  E. 

10.  Miller  v.  Sutliff,  241  111.  521,  179,  11  L.R. A.  381 ;  Laing  v.  McKee, 
89  N.  E.  651,  24  L.R.A.(N.S.)  735.       13    Mich.    124,    87    Am.    Dec.    738; 

Notes:  10  L.R.A.(N.S.)  641;  20  Braddv  v.  Elliott,  146  N.  C.  578.  60 
Ann.  Cas.  914.  S.  E.  507,  125  A.  S.  R.  523, 16  L.RJL 

11.  Miller  v.   Sutliff,  241  111.  521,    (N.S.)  1121. 

89  N.  E.  651,  24  L.R.A.(N.S.)  735.  Note:  10  L.R. A. (N.S.)  646. 

12.  Lawrence  v.  Gavetty,  78  Cal.  15.  Chicago,  etc.,  R.  Co.  v.  Titter- 
126,  20  Pac.  382,  12  A.  S.  R.  29.  See  ington,  84  Tex.  218,  19  S.  W.  472,  31 
also  Adams  v.  Schiffer,  11  Colo.  15,  A.  S.  R.  39. 

17  Pac.  21,  7  A.  S.  R.  202.  16.  Note :  20  Ann.  Cas.  914. 

13.  Adams  y.  Schiffer,  11  Colo,  15,  17.  This  is  the  nature  of  the  relief 
17  Pac.  21,  7  A.  S.  R.  202.  sought    generally    in    the   cases   cited 

14.  Lawrence   v.    Gayetty,   78    Cal.   throughout  this  chapter. 
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for  damages.18  And  it  seems  that  where  a  woman  is  induced  by 
fraud  to  join  in  her  husband's  deed  for  the  purpose  of  releasing  her 
dower,  she  has  a  right  of  action  for  damages  in  respect  of  her  inchoate 
right  of  dower.19  In  an  action  for  damages  for  fraudulently  inducing 
the  plaintiff  to  convey  an  estate  for  less  than  its  value,  a  recovery  may 
**  had  for  the  difference  between  what  the  plaintiff  received  and  the 
actual  value  of  the  property  conveyed.20  The  value  of  standing  tim- 
ber, the  sale  of  which  is  procured  by  fraud,  to  which  the  grantor  is 
entitled  by  way  of  damages  for  the  fraud,  is  not  limited  to  the  market 
value  in  the  absence  of  any  evidence  of  a  market  in  which  the  value 
could  be  fixed ;  but  the  grantor  is  entitled  to  recover  the  real  value  of 
the  timber  as  it  stood  at  the  date  of  the  deed.1 

VII.  Sales  by  Agents 

Creation  and  Proof  of  Authority 

• 

98.  In  General. — Executory  contracts  for  the  sale  of  land  were  not 
required,  at  common  law,  to  be  in  writing,  and  the  provision  of  the 
English  statute  of  frauds  and  of  similar  enactments  in  this  country, 
which  requires  such  contracts  to  be  signed  by  the  party  to  be  charged 
or  his  duly  authorized  agent,  do  not  ordinarily  require  that  the  author- 
ity of  the  agent  be  in  writing,  though  some  of  the  statutes  contain 
that  requirement.4    The  authority  of  an  agent  to  execute  a  convey- 
ance, however,  must  not  only  be  in  writing  but  must  also  be  under 
eeal,  as  the  general  rule  of  agency  requires  that  the  authority  of  an 
agent  to  execute  a  sealed  instrument  be  itself  under  seal ;  *  and  the 
same  is  true  as  regards  the  authority  of  an  agent  to  bind  his  principal 
by  an  executory  contract  of  sale  under  seal.4    This,  however,  does  not 
render  ineffectual  the  signing  of  the  grantor's  or  vendor's  name  in  his 
presence  with  his  verbal  assent,  though  the  person  signing -adds  "by 
A"  to  the  signature.    Such  a  signing  is  deemed  the  personal  act  of  the 
vendor  and  not  the  execution  of  the  deed  or  contract  of  sale  by  an 
agent.*    Though  a  deed  executed  by  an  agent  may  be  inoperative  as 

18.  McMillan  v.  Reaume,  137  Mich.  p.  685.  See  also  Brokers,  vol.  4,  pp. 
1,  100  N.  W.  166,  109  A.  S.  R.  666;   249-251. 

Simar  v.  Canaday,  53.  N.  Y.  298,  13  3.  Dutton   v.   Warschauer,   21   Cal. 

Am.  Rep.  523;  Griffin  v.  Roanoke  R.t  609,   82   Am.   Dec.   765;   Spofford   v. 

etc.,  Co.,  140  N.  C.  514,  53  S.  E.  307,  6  Hobba,  29  Me.  148,  48  Am.  Dec.  521 ; 

L.R.A.(N.S.)  463.  Bellas  v.  Hays,  5  Serg.  &  R.  (Pa.)  427, 

19.  Simar  v.  Canaday,  53  N.  Y.  298,  9  Am.  Dec.  385. 

13  Am.  Rep.  523.  Note:  81  Am.  Dec.  776. 

20.  McMillan  v.  Reaume,  137  Mich.  And  see  Principal  and  Agent,  vol. 
1,  100  N.  W.  166,  109  A.  S.  R.  666.   21,  p.  857. 

1.  Griffin  v.  Roanoke  R.,  etc.,  Co.,  4.  Blood  v.  Goodrich.  9  Wend.  (N. 
140  N.  C.  514,  53  S.  E.  307,  6  L.R.A.  Y.)  68,  24  Am.  Dec.  121,  on  late*  ap- 
(N.S.)   463.                                       '  peal,  12  Wend.  525,  27  Am.  Dec.  152. 

2.  See  Statute  of  Frauds,  voL  25.  5.  Karns  v.  Olney,  80  Cal.  90,  22 
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a  conveyance,  for  want  of  authority  under  seal,  it  may  nevertheless 
operate  in  equity  as  the  principal's  unsealed  executory  contract,  to 
convey,0  and  the  same  effect  is  given  to  a  sealed  executory  contract 
invalid  as  a  sealed  instrument  for  want  of  authority  under  seal.7  The 
question  whether  an  agent  to  whom  a  deed  is  delivered  for  the  pur- 
pose of  consummating  a  sale  of  land  must  have  authority  in  writing 
or  under  seal  is  treated  elsewhere.8  In  some  instances  the  statutes  re- 
quire a  power  of  attorney  to  convey  land  to  be  acknowledged,9  but  in 
the  absence  of  such  a  statute  acknowledgment  is  not  required.10  To 
render  a  conveyance  fully  effective,  it  has  been  held  that  the  power 
of  attorney  need  not  be  recorded  where  the  statute  merely  requires 
conveyances  to  be  recorded.  The  object  of  registration,  as  has  often 
been  decided,  is  not  so  much  to  furnish  or  preserve  evidence  of  title, 
as  to  give  notice  of  the  alienation  and  transmission  of  estates,  and  of 
incumbrances  and  liens  upon  them.  The  deed  made  by  attorney  and 
registered  gives  this  notice  as  effectually  as  if  made  personally  by  the 
grantor.11  Some  statutes,  however,  expressly  require  that  the  power 
of  attorney  be  recorded.12 

99.  Description  of  Land  to  Be  Sold  or  Conveyed. — A  power  of  attor- 
ney to  convey  land  need  not  describe  in  detail  the  land  authorized  to 
be*  conveyed.10  Thus  it  has  been  held  that  a  power  of  attorney  to 
"bargain,  sell,  grant,  release,  and  convey,"  but  which  is  silent  as  to 
what  the  agent  was  to  sell  or  convey,  is  sufficiently  broad  to  authorize 
the  agent  to  sell  and  convey  whatever  estate  the  principal  might  then 
own.14  So  a  deed  made  by  an  agent  cannot  be  assailed  for  want  of 
authority  to  execute  it,  where  it  is  executed  under  a  general  power 
of  attorney,  by  which  the  agent  is  authorized  "to  make  and  execute 
conveyances/'  and  where  the  purchase  money  is  received  by  the 
principal.16 

Pac.  57,  13  A.  S.  R>  101;  Gardner  v.  Pac.  290,  31  A.  S.  Rw  201. 

Gardner,    5    Cush.    (Mass.)    483,   52       11.  Valentine    v.    Piper,    22    Pick. 

Am.  Dec.  740.  (Mass.)  85,  33  Am.  Dee.  715.    See  also 

6.  Dutton  v.  Warschauer,  21  Cal.  Flint  River  Lumber  Co.  v.  Smith,  122 
609,  82  Am.  Dec.  765.  Ga.  5,  49  S.  E.  745, 106  A.  S.  R.  85. 

7.  Worrall  v.  Munn,  5  N.  T.  229,  55  12.  Munger  v.  Baldridge,  41  Kan. 
Am.  Dec.  330.  273,  21  Pac  159,  13  A.  S.  R.  273.    As 

8.  See  Alteration  of  Instru-  to  the  operation  and  effect  of  the  re* 
ments,  vol.  1,  p.  1008  et  seq.;  Deeds,  cording  acts  generally,  see  Records, 
vol.  8,  p.  956-957.  vol.  23,  p.  170  et  seq. 

9.  Munger  v.  Baldridge,  41  Kan.  13.  Munger  v.  Baldridge,  41  Kan. 
236,  21  Pac.  159,  13  A.  S.  R.  273.  As  236,  21  Pac.  159,  13  A.  S.  R.  273; 
to  *  acknowledgments  generally,  see  Marr  v.  Given,  23  Me.  55,  39  Am.  Dec. 
Acknowledgments,  vol.  1,  p.  249  et  600. 

seq.  14.  Marr  v.  Given,  23  Me.  55,  39 

10.  Williams  v.  Conger,  125  U.  S.  Am.  Dec.  600. 

397,  8  S.  Ct.  933,  31  U.  S.  (L.  ed.)  15.  Hunter  v.  Watson,  12  Cal.  363, 
778 :  Delano  v.  Jacoby,  96  Cal.  275,  31  73  Am.  Dec  543. 
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100.  Proof  of  Authority  and  Preservation  of  Evidence. — The  instru- 
ment or  power  of  attorney  to  make  a  conveyance  is  of  course  the  best 
evidence,  but,  when  this  cannot  be  found,  other  evidence  of  its  con- 
tents may  be  admitted,16  and  if  an  executory  contract  of  sale  is  under 
seal,  a  parol  acknowledgment  by  the  principal  that  the  agent  had  au- 
thority is  competent  evidence  of  an  authority  under  seal.17    While  the 
mere  execution  of  a  deed  by  a  person  as  agent  of  the  grantor  is  no  evi- 
dence of  his  authority  to  do  so,  and  to  render  it  operative  as  the  deed 
of  the  principal  the  authority  of  the  agent  to  execute  it  must  be  first 
proven,18  yet  such  authority  may  be  presumed  from  proof  that  the 
principal  received  the  purchase  money,  and  that  the  grantee  went  into 
possession  under  the  deed  and  has  held  such  possession  for  many 
years.1*    The  general  principles  applicable  to  ancient  documents  may 
operate  to  prove  the  authority  or  power  of  an  attorney  to  convey.20 
In  some  instances  the  statutes  provide  for  the  recording  of  a  power  of 
attorney  to  convey  land  with  the  same  effect  as  the  record  of  a  deed ; 
and  even  under  a  statute  providing  for  the  recordation  of  "convey- 
ances," a  power  of  attorney  to  convey,  it  has  been  held,  may  be  record- 
ed as  a  part  of  the  conveyance  under  it,  though  the  two  instruments 
need  not  be  recorded  together.1  Where  the  authority  of  the  agent  to  en- 
ter into  a  written  executory  contract  rests  in  parol,  the  proof  must  be 
clear  and  convincing  not  only  of  such  oral  authority  but  also  that  the 
authority  was  sufficient  to  permit  the  inclusion  of  all  the  material*  terms 
embodied  in  the  contract.2    As  between  the  principal  and  his  agent, 
where  one  sells  the  land  of  another  under  an  assumed  authority  to  do 
so,  this,  as  against  him,  is  prima  facie  evidence  of  authority ;  and  when 
the  question  of  agency  becomes  material,  the  burden  of  proof  is  on 
him  to  rebut  the  presumption  arising  from  his  claim  of  authority.*    It 
has  been  held  that  as  the  power  of  attorney  is  an  essential  part  of  the 
conveyance  by  an  agent,  the  grantee  may  maintain  a  bill  against  the 
9gent  for  its  specific  delivery,  but  since  other  purchasers  from  the 
agent  may  need  the  instrument  to  establish  the  agency,  the  court  may 
decree  that  the  agent  deposit  it  with  the  register  of  the  court  for  the 
use  of  all  interested.4    This  is  in  pursuance  of  the  general  rule  that  a 

16.  Bias  v.  Coekrum,  37  Miss.  509,       20.  See  Evidence,  vol.  10,  pp.  1135- 
75  Am.  Dec.  76.    See  generally,  Evi-  1136. 

dence,  vol.  10,  p.  914-919.  1-  Mat     River     Lumber     Co.     v. 

17.  Blood  v.  Goodrich,  9  Wend.  (N.   ^J*'  122  <*«•  5>  tt  S-  E-  745»  106 
Y.)  68,  24  Am.  Dec.  121.  A  o    o         ,  o  ™_. 

18.  Note:  81  Am.  Dec.  777.  *  ?JF$E  S  *%"&?*£  88  2hl° 
,a   x,.           n    , „-  ,,.       -Aft    St.    192,   102  N.   E.   737,   Ann.   Cas. 

19.  Bias  v.  Coekram,  37  Miss.  509,  1914D  1083.  52  L.R.A.(N.S.)  510. 
75  Am.  Dec.  76.     See  also  Williams  3.  Montgomery     v.     Pacific     Coast 
▼.  Conger,  125  U.  S.  397,  8  S.  Ct.  933,  Land  Bureau,  94  Cal.  284,  29Pac.  640, 
31  U.   S.    (L.  ed.)   778;  Eastham  v.  28  A.  S.  R.  122. 

Hunter,  102  Tex.  145,  114  S.  W.  97,       4.  Snoddy  v.  Finch,  9  Rich.  Eq.  (S. 
132  A.  S.  R.  854.  C.)  355,  70  Am.  Dec.  216. 
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person  properly  entitled  to  the  custody  of  the  title  deeds  of  his  estate 
may  obtain  a  decree  for  a  specific  delivery  of  them  if  they  bo  wrong- 
fully withheld  or  detained  from  him.5 

Extent  of  Authority 

101.  In  General. — Ordinarily  whenever  one  man  presents  himself 
as  the  agent  of  another,  it  is  the  duty  of  all  who  may  have  transactions 
with  him,  in  his  representative  character,  to  inquire  into  the  extent 
of  his  authority,  and  they  must  deal  with  him  at  their  peril.  This 
applies  to  agents  for  the  sale  of  land.f  An  agent  authorized  to  sell 
real  estate  is  a  special  agent  acting  under  a  limited  power.  He  is  not 
a  general  agent,  and  can  only  have  the  power  to  do  those  acts  specifi- 
cally named  in  his  contract  of  agency.7  And  it  is  axiomatic  that  what- 
ever he  does,  unauthorized  by  the  authority  vested  in  him,  is  not  bind- 
ing on  his  principal,  and  he  may  be  limited  and  restricted  to  specified 
and  particular  acts  so  that  he  may  be  deprived  of  all  discretion.8  Asa 
general  rule  in  executing  a  naked  power  of  sale,  every  requirement 
prescribed  in  the  instrument  conferring  the  authority  must  be  strictly 
complied  with  or  the  power  does  not  arise.*  Where  the  authority  is 
contained  in  a  written  instrument  all  persons  dealing  with  the  agent 
are  bound  to  take  notice  of  the  conditions  or  restrictions  on  the  agent's 
power,  and  are  answerable  for  a  proper  construction  of  the  terms  by 
which  they  are  imposed.10  On  the  other  hand  when  the  instrument 
conferring  the  authority  is  in  writing,  a  purchaser  is  not  affected  by 
secret  restrictions  on  the  agent's  authority.11  Bona  fide  purchasers 
are  not  entitled  to  repose  credit  in  the  recitals  and  declarations  of 
the  agent,  as  expressed  in  his  deed,  that  disclose  the  mode  in  which 
the  authority  has  been  exercised,  and  will  not  be  protected  against 
their  falsity.19  The  question  as  to  the  authority  of  officers  of  a  cor- 
poration to  sell  or  convey  its  land  is  treated  elsewhere.1* 

* 

5.  See  Equity,  vol.  10,  p.  346,  as  9.  Morrill  v.  Cone,  22  How.  75,  16 
to  the  general  power  of  equity  to  com-  U.  S.  (L.  ed.)  253;  Deputron  v. 
pel  tiie  delivery  up  oi"  deeds  to  per-  Young,  134  U.  S.  241,  10  S.  Ct.  539, 
sons  who  have  a  right  to  their  preser-  33  U.  S.  (L.  ed.)  923;  Rice  v.  Taver- 
vation.  nier,  8  Minn.  248,  83  Am.  Dec.  778.. 

6.  Yanada  v.  Hopkins,  1  J.  J.  10.  Rice  v.  Tavernier,  8  Minn.  248, 
Marsh.  (Ky.)  285,  19  Am.  Dec.  92;  83  Am.  Deo.  778;  Gilbert  v.  How,  46 
John  Gund  Brewing  Co.  v.  Tourtelotte,  Minn.  121.  47  N.  W.  K43,  22  A.  S.  R. 
108  Minn.  71,  121  N.  W.  417,  29  724;  Frahra  v.  Metcalf,  75  Neb.  241, 
L.R.A.(N.S.)  210;  Spengler  v.  Son-  106  N.  W.  227,  13  Ann.  Cas.  312; 
nenberg,  88  Ohio  St.  192,  102  N.  E.  Dyer  v.  Duffy,  39  W.  Va,  148, 19  S,  E. 
737,  Ann.  Cas.  1914D  1083,  52  L.R.A.  540,  24  L.R.A.  339. 

(N.S.)   510;  Green  v.  Hugo,  81  Tex.  11.  Young  v.  Wright,  4  Wis.  144, 

452,  17  S.  W.  79,  26  A.  S.  R.  824.  65  Am.  Dec.  303. 

7.  Swift  v.  Erwin,  104  Ark.  459, 148  12.  Morrill  v.  Cone,  22  How.  75, 16 
S.  W.  267,  Ann.  Cas.  1914C  363.  U.  S.   (L.  ed.)   253. 

8.  Vanada  v.  Hopkins,  1  J.  J.  13.  See  Corporations,  vol.  7,  pp. 
Marsh.  (Ky.)  285, 19  Am.  Dec.  92.  642-643.     See  also   Catholic  Foreign 
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102.  General  Rules  for  Construction  of  Written  Authority. — In  con- 
struing written  instruments  as  to  the  quantum  of  power  conferred, 
words  are  to  be  understood  according  to  their  ordinary  acceptation,14 
having  regard  to  the  language  employed  in  the  instrument  as .  a 
whale.16    The  authority  is  also  to  be  construed  with  a  view  to  the 
design  and  object  to  be  accomplished  and  the  means  most  usual  and 
proper  for  carrying  such  design  and  object  into  effect,  due  consider- 
ation being  given  to  the  language  employed.1*    It  has  frequently 
been  stated  that  the  authority  to  sell  land  is  to  be  strictly  construed 
and  is  not  to  be  extended  by  intendment  or  construction  beyond  that 
which  is  given  in  terms  or  is  necessary  to  carry  the  authority  into 
effect.1*    Where,  however,  the  words  used  are  ambiguous  in  themselves 
they  are  to  be  taken  most  strictly  against  the  principal.18     And  it 
has  been  held  that  a  strict  construction  will  not  be  placed  on  the 
power  of  attorney  after  the  lapse  of  many  years,  the  effect  of  which 
would  be  to  oppose  the  clear  intent  of  the  parties  and  devest  titles 
acquired  in  good  faith  under  it.1* 

103.  Extrinsic  Evidence  and  Surrounding  Circumstances. — The  gen- 
eral rule  excluding  oral  evidence  to  vary  or  add  to  a  written  contract  *° 
is  applied  to  a  written  power  of  attorney,  and  the  courts  refuse  to  admit 
oral  testimony  to  extend  it  so  as  to  authorize  the  agent  to  sell  land 
or  to  sell  on  other  conditions  than  those  stated  in  the  written  author- 
ity.1   And  this  is  held  to  exclude  evidence  of  the  usage  of  other 
agents  in  like  cases,  for  that  would  be  to  contradict  or  vary  the  terms 
of  the  written  instrument.*    It  would  seem  that  a  written  authority 
to  sell  or  convey  land  is  to  be  construed  in  the  light  of  the  situation 
of  the  parties  and  of  the  property,  the  usages  of  the  country  on  such 
subject,  the  acts  of  the  parties  themselves,  and  any  other  circumstances 

Mission  Soe.  of  America  v.  Oussani,  N.  W.  643,  22  A.  S.  R.  724;  Campbell 

215  N.  Y.  1,  109  N.  E.  80,  Ann.  Cas.  v.  Foster  Home  Ass'n,  163  Pa.  St.  609, 

1917A  479  and  note.  30  Atl.  222,  43  A.  S.  R.  818,  26  L.R.A. 

14.  Ashley  v.  Bird,  1  Mo.  640,.  14  117;  Frost  v.  Erath  Cattle  Co.,  81  Tex. 

Am.  Dec.  313;  Minnesota  Stoneware  505,  17  S.  W.  52,  26  A.  S.  R.  831. 
Co.  v.  McCrossen,  110  Wis.  316,  85  N.       18.  Ashley  v.  Bird,  1  Mo.  640,  14 

W.  1019,  84  A.  S.  R.  927.    As  to  the  ^m.  Dec.  313;  Muth  v.  Goddard,  28 

meaning  of  words  used  in  contracts  Mont#  237,  72  Pac.  621,  98  A.  S.  R. 

generally,  see  Contracts,  vol.  6,  p.  553 

16.  Carson  v    Smith,  5  Minn    78,  Fed    381    4Q  LRA    ^3 
77  Am.  Dec.  539;  Muth  v.  Goddard,  28       OA   q J  i?«n-««-        1    m         inn* 
Mont.  237,  72  Pac.  621,  98  A.  S.  R.     f  20"  See  EviDENCT»  ™L  ^,  p.  1016 
553  *^' 

16.  Vanada  v.  Hopkins,  1  J.  J.  A  L  £U^  J-  2"*  1  *£?•  64?'  xt 
Marsh.    (Ky.)   285,  19  Am.  Dec.  92.  £m-  &<*•  313J  *****  v-  Medlock,  27 

17.  Springer  v.  City  Bank,  etc.,  Co.,  Tex-  120>  ^  Am-  Dec-  6U  5  Minnesota 
59  Colo.  376,  149  Pac.  253,  Ann.  Cas.  Stoneware  Co.  v;  McCrossen,  110  Wis. 
1917A  520;  Penfold  v.  Warner,  96  316,  85  N.  W.  1019,  84  A,  S.  R.  927. 
Mich.  179,  55  N.  W.  680.  35  A.  S.  R.  2.  Reese  v.  Medlock,  27  Tex.  120, 
591 ;  Gilbert  v.  How,  45  Minn.  121,  47  84  Am.  Dec.  611. 
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having  a  legal  bearing  and  throwing  light  on  the  question.*  The 
view  has  been  taken,  however,  where  the  rule  prevails  that  titles  to 
lands  cannot  be  maintained  on  an  estoppel  in  pais,  that  the  sur- 
rounding circumstances,  at  the  time  an  authority  to  convey  was  given, 
cannot  be  given  in  evidence  to  extend  the  terms  of  the  written 
instrument.4 

104.  Authority  as  Regards  Particular  Matters  Generally. — Author- 
ity on  the  part  of  an  agent  to  contract  for  an  abstract  of  title  to  be 
furnished  by  his  principal  is  not  implied,  it  seems,  under  a  general 
power  to  sell,  as  a  vendor  is  under  no  implied  obligation  to  furnish 
such  an  abstract.6  The  authority  may  be  restricted  as  to  the  time 
within  which  a  sale  may  be  made,6  and  where  the  power  of  attorney 
requires  the  sale  to  be  made  within  a  reasonable  time,  the  agent  has 
no  power  to  bind  his  principal  after  the  lapse  of  such  a  time.7  The 
general  rules  of  agency  preclude  the  agent  from  delegating  his  author- 
ity.8 .This,  however,  does  not  fully  apply  to  a  power  coupled  with  an 
interest  unqualified  by  any  personal  trust  or  confidence.9  And  show- 
ing land  to  a  prospective  purchaser  is  a  mere  executive  or  administra- 
tive act  which  an  agent  for  its  sale  may  employ  another  to  perform.10 

105.  Lands  Included  in  Authority  Generally. — The  question  wheth- 
er particular  land  is  included  in  the  authority  to  sell  or  convey  de- 
pends on  the  terms  of  the  instrument  conferring  the  power.11  It  has 
been  held  that  authority  given  by  two  persons  to  convey  all  lands  in 
which  they  may  be  interested  does  not  authorize  the  agent  to  convey 
lands  in  which  one  only  of  the  principals  is  interested,  and  a  con- 
veyance made  in  the  name  of  both  is  void,  unless  both  had  an  interest 
in  the  lands  conveyed.12    On  the  other  hand  the  view  has  been  taken 

3.  Carson  v.  Smith,  5  Minn.  78,  77  131  Pac.  1022,  Ann.  Cas.  1915A  1127, 
Am.  Dec.  539.  51  L.R.A.(N.S.)  612;  Lemcke  v.  Funk, 

4.  Penf  old  v.  Warnetf,  96  Mich.  78  Wash.  460, 139  Pac.  234,  Ann.  Cas. 
179,  55  N.  W.  680,  35  A.  S.  R.  591.  1915D  23;  Dyer  v.  Duffy,  39  W.  Va. 

5.  Spengier  v.  Sonnenberg,  88  Ohio  148,  19  S.  B.  540,  24  L.R.A.  339. 
St.   192,  102  N.   E.   737,  Ann.   Cas.  Note :  Ann.  Cas.  1915D  9. 

1914D    1083,    52    L.R.A.(N.S.)    510.  9.  Hill  v.  Walker,  6  Cold.  (Tenn.) 

But  see  Jasper  v.  Wilson,  14  N.  M.  424,  98  Am.  Dec.  465. 

482,  94  Pac.  951,  23  L.R.A.(N.S.)  982.  10.  McKinnon  v.  Vollmar,  75  Wis. 

Note :  Ann.  Cas.  1914D  1087.  82,  43  N.  W.  800,  17  A.  S.  Rw  178,  6 

See  infra,  par.  238,  as  to  general  L.R.A.  121. 

duty  of  a  vendor  to  furnish  an  abstract  11.  Cummings  v.  Dolan,  52  Wash. 

of  title.  496,  100  Pac.  989,  132  A.  S.  R.  986, 

6.  Sorenson  v.  Smith,  65  Ore.  78,  holding  that  a  power  of  attorney  to 
129  Pac.  757, 131  Pac.  1022,  Ann.  Cas.  convey  any  of  the  principals'  land,  ex- 
1915A  1127,  51  L.R.A.(N.S.)  612.  cepting  the  farm  occupied  by  them  in 

7.  Dyer  v.  Duffy,  39  W.  Va.  148,  Green  River  Valley,  authorizes  the 
19  S.  E.  540,  24  L.R.A.  339.  agent  to  convey  a  lot  in  that  valley 

8.  Coleman  v.  Connolly,  242  111.  574,  that  had  never  been  occupied  by  the 
90  N.  E.  278,  134  A.  S.  R.  347;  Dog-  principals. 

gett  v.  Greene,  254  111.  134,  98  N.  E.       12.  Gilbert  v.  How,  45  Minn.  J21, 
219,  Ann.  Cas.  1913B  1166;  Sorenson  47  N.  W.  643,  22  A.  S.  R.  724. 
v.  Smith,  65  Ore.  78,  129  Pac.  757.       Note:  22  A.  S.  R.  726. 
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that  a  general  authority  from  two  or  more  persons  to  sell  lands  unless 
restricted  in  its  terms  authorizes  the  agent  to  act  for  either  as  well  as 
for  both  and  convey  the  several  interest  of  one  of  them,11    A  gen- 
eral authority  to  convey  lands  may,  either  in  express  terms  or  by 
raasonable  implication,  apply  to  land  thereafter  acquired  by  the 
principal,  as  where  the  agent  is  authorized  to  convey  "any"  of  the 
principal's  lands  or  any  lands  the  principal  "may  own,"14  but  when 
words  of  present  ownership  alone  are  used  in  the  description  of  the 
land  wliich  the  agent  is  authorized  to  convey,  his  authority  to  convey 
land  thereafter  acquired  by  the  principal  has  been  denied,15  as  where 
the  authority  was  given  to  convey  land  "belonging"  to  the  principal.16 
IOC    Interest,  or  Quantity  Sold. — As  to  whether  an  agent  empow- 
ered to  sell  a  particular  tract  of  land  is  authorized  to  sell  it  in*  parcels, 
it  has  been  said  that  undoubtedly  there  are  many  cases  where  an  agent 
would    t>e  bound  under  a  general  power  to  sell  the  entire  thing; 17 
but  it  Jxss  also  been  recognized  that  circumstances,  such  as  the  char- 
acter of  the  community  in  which  the  land  is  situated,  the  size  of  the 
tract  €tnd  the  practice  of  land  owners  in  disposing  of  large  tracts, 
jpay   authorize  the  agent  to  sell  in  parcels  leaving  the  part  unsold 
\&  convenient  form  for  future  sale.18    Ordinarily  an  agent  given  gen- 
eral power  to  sell  certain  land  will  not,  it  seems,  have  power  to  sell  an 
^divided  interest  therein,  but  authority  to  do  so  may  be  given  with- 
out express  word  to  th^tt  effect,  where  it  clearly  appears  from  the  sur- 
fottfcding  circumstances  and  the  general  language  of  the  instrument 
that  this  was  the  intention  of  the  parties.19    Where  an  agent  is  au- 
thorized to  sell  in  "lots"  land  surveyed  or  to  be  surveyed  into  lots,  he 
is  not  authorized  to  sell  the  entire  tract  for  a  certain  sum  or  at  so 
much  per  acre.20.  And  an  agent  to  sell  land  has  no  authority  to  grant 
a  license  to  cut  timber  on  the  land  or  to  sell  the  timber  separate  from 
the  land.1    Though  a  mortgage  is  at  law  a  conveyance  of  the  legal 
title,8  an  agent  authorized  merely  to  sell  and  convey  has  no  authority 
to  mortgage.1 

13.  Holladay    v.    Daily,    19    Wall.       19.  Carson  v.  Smith,  5  Minn.  78,  77 
606,  22  U.  S.  (L.  ed.)  187.  Am.  Dec.  539. 

Note:  22  A.  S.  R.  726.  20.  Bice  v.  Tavernier,  8  Minn.  248, 

14.  Note:  35  A.  S.  B.  593.  83  Am.  Dec  778. 

15.  Penfold   v.    Warner,   96   Mich.  1.  Hubbard  v.  Elmer,  7  Wend.  (N. 
179,  55  N.  W.  680,  35  A.  S.  B.  591.  T.)  446,  22  Am.  Dec.  590. 

See  also  Turner  v.  McDonald,  76  Gal.  2.  See  Mortgages,  vol.  19,  pp.  242, 

177, 18  Pac.  262,  9  A.  S.  B.  189.  309  et  seq. 

Note:  35  A.  S.  B.  593.                   •  3.  Hawxhurst  v.  Bathgeb,  119  Cal. 

16.  Penfold   v.   Warner,   96   Mich.  531,  51  Pac.  846,  63  A.  S.  B.  142; 
179.  55  N.  W.  680,  35  A.  S.  B.  591.  Wood  v.  Goodridge,  6  Cush.  (Mass.) 

17.  Vanada   v.    Hopkins,    1    J.    J.  117,  52  Am.  Dec.  771;   Campbell  v. 
Marsh.  (Ky.)  285,  19  Am.  Dec.  92.  Foster  Home  Ass'n,  163  Pa.  St.  609,  30 

18.  Vanada   v.    Hopkins,    1   J.    J.  Atl.  222,  43  A.  S.  B.  818,  26  L.B.A. 
Marsh.  (Ky.)  285,  19  Am.  Dec.  92.  117;  Minnesota  Stoneware  Co.  v.  Mo- 
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107.  Authority  to  Conclude  Contract. — The  question  has  frequent- 
ly arisen  as  to  whether  the  power  given  the  agent  authorized  him  to 
enter  into  an  executory  contract  binding  on  his  principal  or  is  limited 
to  finding  a  purchaser  whose  offer  is  to  be  submitted  to  the  principal 
for  acceptance.  The  power  to  conclude  the  contract  may  be  expressly 
given  or  necessarily  implied  from  the  general  language  of  the  instru- 
ment conferring  the  authority.4  It  has  been  held  in  a  number  of 
cases  that  if  a  written  authorization  is  to  "sell"  on  stated  terms  or  on 
such  terms  as  the  agent  may  in  his  discretion  think  proper,  he  is  au- 
thorized to  make  an  executory  contract  of  sale  which  will  bind  the 
principal,  and  this  authority  has  been  held  to  exist  under  a  general 
authority  to  sell  upon  certain  fixed  terms.5  On  the  .other  hand  con- 
tracts for  the  employment  of  agents  for  the  sale  of  land  have  fre- 
quently been  construed  as  merely  authorizing  the  agent  to  find  a  pur- 
chaser and  submit  the  offer  to  the  principal  for  acceptance.6  This  is, 
as  a  general  rule,  the  construction  put  on  the  employment  of  profes- 
sional brokers  or  real  estate  agents,7  and  it  has  been  held  that  there  is 
no  reason  why  the  same  language  employed  to  express  the  authority 
of  any  other  agent  "to  sell"  should  have  a  more  extended  meaning.8 
It  has  therefore  been  held  that  a  verbal  direction  by  a  principal  to  his 
agent  "to  sell"  land  at  a  price  fixed  does  not  authorize  the  agent  him- 

Crossen,  110  Wis.  316,  85  N.  W.  1019,  L.R.A.(N.S.)  675;  Larson  v.  O'Hara, 

84  A.  S.  R.  927.  98  Minn.  71,  107  N.  W.  821, 116  A.  S. 

4.  Delano  v.  Jacoby,  96  Cal.  275,  31  R.  342.  8  Ann.  Cas  849;  Weatherhead 
Pac.  290,  31  A.  S.  R.  201.  v.  Ettinger,  78  Ohio  St.  104,  84  N.  B. 

Note :  Aim.  Cas.  1917A  524.  598,   IV    L.R.A.(N.S.)    210;   Spengler 

5.  Vanada  v.  Hopkins,  1  J.  J.  v.  Sonnenberg,  88  Ohio  St.  192,  102 
Marsh.  (Ky.)  285,  19  Am.  Dec.  92;  N.  E.  737,  Ann.  Cas.  1914D  1083,  52 
Sehultz  v.  Griffin,  121  N.  Y.  294,  24  L.R.A.(N.S.)  510;  Flegel  v.  Dowling, 
N.  E.  480,  18  A.  S.  R.  825.  See  also  54  Ore.  40.  102  Pac.  178.  135  A.  S.  R. 
Jasper  v.  Wilson,  14  N.  M.  482,  94  812,  19  Ann.  Cas.  1159;  Chick  v. 
Pac.  951,  23  L.R.A.(N.S.)  982.  Bridges,  56  Ore.  1,  107  Pac  478,  Ann. 

Notes:  13  A.  S.  R.  112;  17  L.R.A.  Cas.  1912B  1293;  Watters  v.  Dancey, 

(N.  S.)  214;  8  Ann.  Cas.  852;  Ann.  23  S.  D.  481, 122  N.  W.  430, 139  A.  S. 

Cas.  1917A  524.  r.    1071;    McLeod    v.    Morrison,    66 

6.  Duffy  v  Hobson,  40  Cal.  240,  6  Wasb.  683,  120  Pac.  528,  38  L.R.A. 
Am.  Rep.  617;  Grant  v.  Ede,  85  Cal.  (N  S  )  783 

418,  24  Pac.  890    20  A.   S.  R.  237;       Notes:  93  Am.  Dec.  172;  23  L.R.A. 

£Prng£«V"iS %       oko etC;'  C°'fn       (N.S.)   982;  8  Ann.  Cas.  851;  Ann. 
Colo.   376,  149  Pac.  253,  Ann.   Cas.   p__    1017  a    coq 

1917A    520;    Larson    v.    O'Hara,    98       ^    7x!f       ,;     ..       -  ,     ,        

Minn.  71,  107  N.  W.  821, 116  A.  S.  R.  *f  to  ^e  authority  of  brokers  g«- 

342,  8  Ann.  Cas.  849.  ^er&11^  8ee  B^KBR»»  ^l  4,  p.  255  et 

Notes:  93  Am.  Dec.  172;  13  A.  S.  ■•*'        ^         „  ^         ^  ^  ,   nAn   a 

R.  112;  17  L.R.A.(N.S.)   210.  8-  Duffy  v-  Hobson,  40  Cal.  240,  6 

7.  Duffy  v.  Hobson,  40  Cal.  240,  6  Am-  Dec-  617-  See  also  Springer  v. 
Am.  Rep.  617;  McFarland  v.  Lillard,  City  Bank,  etc.,  Co.,  59  Colo.  376, 149 
2  Ind.  App.  160,  28  N.  E.  229,  50  A.  Pac.  253,  Ann.  Cas.  1917A  520.  See 
S.  R.  234;  Manker  v.  Tough,  79  Kan.  also  Delano  v.  Jacoby,  96  Cal.  275,  31 
46,  98  Pac  792,  17  Ann.  Cas.  208,  19  Pac.  290,  31  A.  S.  R.  20L 
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aal/  to  make  a  contract  with  a  purchaser  which  will  bind  the  principal, 
but  merely  authorizes  the  agent  to  negotiate  for  a  sale  and  submit  any 
offer  he  may  obtain  to  the  principal  for  his  acceptance  and  the  drawing 
up  of  the  final  contract  of  sale.9    A  fortiori  a  mere  statement,  whether 
verbal  0*  written,  by  a  principal  to  his  agent  that  he  will  sell  at  a 
certain  price  and  allow  the  agent  a  certain  commission,  does  not 
authorize  the  agent  to  enter  into  a  contract  of  sale  at  such  price.10 
Where  an  agent,  authorized  merely  to  find  a  purchaser  but  not  to  con- 
clude a  contract  of  sale,  exceeds  his  authority  and  enters  into  a  con- 
tract  receiving  earnest  money  which  he  turns  over  to  his  principal, 
the  latter  on  repudiating  the  contract  has  been  held  liable  to  the  pur- 
chaser, whose  name  he  knew,  for  a  return  of  the  money  paid,  though 
he  returned  the  money  to  the  agent.11 

108.   Reasons  for  Denying  Authority  to  Conclude  Contract. — It  is 

Pointed,  out  as  reasons  for  denying  authority  to  the  agent  to  make  the 

contract  that  a  sale  of  real  estate  involves  the  adjustment  of  many 

flatter's  in  addition  to  fixing  the  price  at  which  the  property  is  to  be 

sold.       The  deed  of  conveyance  may  be  one  with  full  covenants  of  seizin 

^d   ^v^uranty,  or  only  those  covenants  imported  by  the  use  of  the 

tk  * 'grant,  bargain  and  sell"  or  it  may  be  by  quitclaim  merely. 

ne  v-^^jdor  may  be  unwilling  to  deal  with  a  particular  proposed  pur- 

,as^*^     on  any  terms.    All  these  and  many  other  like  considerations 

^S^t,    and  usually  do,  arise  in  the  mind  of  the  vendor.    A  mere  verbal 

!J-    ^^"ity  "to  sell"  can  hardly  confer  power  on  the  agent  to  determine 

.  ^h^^se  matters  for  his  principal,  so  as  to  bind  him  by  his  deter- 

^*ioik     And  yet,  unless  the  agent  has  such  power,  he  cannot 

Tv^^     «  definite  contract,  or  one  that  could  be  said  to  have  the  cer- 

Tjr^    requisite  to  deprive  the  principal  of  his  option  ultimately  to 

,  ^^*^«  to  make  the  sale.    To  give  to  the  mere  words  "to  sell"  such 

.  5*^^*1  signification  as  that  would  be  to  invest  the  agent  with  powers 

*^^ct  ample  and  discretionary  character  usually  only  conferred  with 

*"x*>:n  and  by  means  of  a  general  letter  of  attorney,  where  the  terms 

distinctly  expressed.12 

^  ^Os.  Giving  Option. — Since  an  option  is  not  a  sale,  but  merely  an 

^**    tx>  sell  on  stated  terms,  which  offer  is  irrevocable  for  a  limited 


a***^***  it  is  held  that  a  general  authority  to  sell  land  on  certain  terms 
°^^  not  confer  on  the  agent  any  implied  power  to  give  an  option  to 

*  ^  -   Duffy  v.  Hobson,  40  Cal.  240,  6  Ann.  Cas.  849. 

^^  •   Rep.  617.  12.  Duffy  v.  Hobson,  40  Cal.  240,  6 

^>     O.  Grant  v.  Ede,  85  Cal.  418,  24  Am.  Rep.  617. 

^*C.  890,  20  A.  S.  R.  237.  13.  See  supra,  par.  31  et  seq.,  as  to 

ll.  Larson  v.  CVHara,  98  Minn.  71,  the  general  nature  and  validity  of  op- 

*&*  N.  W.  821,  116  A.  S.  R.  342,  8  tions. 
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purchase  which  will  bind  his  principal.14    This  rule  of  construction 
has  been  applied  to  a  power  of  sale  given  by  a  will  to  the  executor.15 

110.  Restrictions  as  to  Purchaser. — The  authority  of  an  agent  to 
sell  may  be  restricted  as  regards  the  person  to  whom  a  sale  may  be 
made ; ie  but  it  has  been  held  that  the  fact  that  the  authority  of  an 
agent  authorized  to  convey  with  warranty  is  restricted  to  conveying  to 
purchasers  who  intend  to  make  actual  settlements  on  the  land  does 
not  entitle  the  principal  to  attack  a  conveyance  by  the  agent  on  the 
ground  that  the  grantee  did  not  intend  to  make  such  a  settlement 
but  purchased  for  the  purpose  of  speculation,  as  the  agent  is  empow- 
ered to  make  a  final  determination  at  the  time  he  conveys  as  to 
whether  the  grantee  is  a  proper  person  to  whom  to  convey.17  Like- 
wise where  the  authority  is  restricted  to  a  sale  to  a  reliable  purchaser, 
this  necessarily  leaves  the  determination  of  the  question  whether 
the  purchaser  is  a  reliable  one  or  not  to  the  agent,  and  the  principal 
therefore  cannot  repudiate  a  sale  made  by  the  agent  for  the  reason 
that  the  purchaser  is  not  reliable.18  Where  an  agent  is  authorized  to 
sell  to  a  certain  person  only,  the  fact  that  the  person  to  whom  the 
agent  is  authorized  to  sell  buys  as  the  agent  of  a  third  person, 
and  the  vendor's  agent  fails  to  disclose  such  fact  to  his  principal,  will 
not,  it  has  been  held,  relieve  the  seller  from  the  duty  of  performing 
the  contract  on  the  theory  that  his  agent  had  no  authority  to  sell  to  the 
undisclosed  principal.19 

111.  Particular  Authority  as  Including  Sale. — In  numerous  cases 
the  courts  have  been  called  on  to  determine  whether  a  particular 
authority  included  a  power  to  sell.*0  Where  the  power  to  sell  is  not 
expressly  given  the  tendency  of  the  courts  has  been  not  to  extend 
the  authority  by  implication  to  include  such  a  power,1  as  in  case  of  a 
general  power  to  locate  and  survey  land,2  or  "to  act  in  all  my  busi- 
ness, in  all  concerns,  as  if  I  was  present  myself,  and  to  stand  good  in 
law,  in  all  my  land  and  other  business."  8  Where  a  power  of  attorney 
to  perform  specific  acts  relating  to  real  and  personal  property  is  given, 
which  do  not  in  themselves  include  a  power  to  sell  land,  and  general 

14.  Swift  v.  Erwin,  104  Ark.  459,       18.  Peay  v.  Seigler,  48  S.  C.  496,  26 
148  S.  W.  267,  Ann.  Cas.  1914C  363   S.  E.  885,  59  A.  S.  R.  731. 

and  note;  Trogden  v.  Williams,  144  N.       19.  Nicholson  v.  Dover,  145  N.  C. 
C.  192,  56  S.  E.  865,  10  L.R.A.(N.S.)    18,  58  S.  E.  444, 13  L.R.A.(N.S.)  167. 
867;  Tibbs  v.  Zirkle,  55  W.  Va.  49,  46       20.  Note:  24  Am.  Dec  65 
S.  E.  701,  104  A.  S.  R.  977,  2  Ann.       1.  Billings  v.  Morrow,  7  Cal.  171,  68 
Cas.  421.  Am.  Dec.  235;  Ashley  v.  Bird,  1  Mo. 

Notes:  10  L.R.A.(N.S.)  867;  2  Ann.   640, 14  Am.  Dec.  313;  Hay  v.  Mayer,  8 
Cas.  423.  Watts  (Pa.)  203,  34  Am.  Dec.  453. 

15.  See   Executors   and   Adminis-       2.  Moore  v.  Lookett,  2  Bibb  (Ky.) 
TRATORS,  vol  11,  p.  400.  67,  4  Am.  Dec.  683. 

16.  Note :  13  A.  S.  R.  112.  3.  Ashley  v.  Bird,  1  Mo.  640, 14  Am. 

17.  Spafford  y.  Hobbs,  29  Me.  148,  Dee.  313. 
48  Am.  Dec.  521. 
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words  of  authority  are  also  employed  therein,  such  words  are  limited 
to  the  particular  acts  specified,  and  will  not  be  construed  to  include  a 
general  power  to  sell  the  realty.4  The  general  agent  of  a  manufac- 
turing corporation  has  no  power  to  convey  its  real  estate ;  to  effect  such 
an  object  a  specific  authority  is  indispensable.6 

112.  Authority  to  Convey. — The  question  has  sometimes  arisen  as 
to  whether  an  agent  empowered  to  sell  has  power  to  convey  where  the 
latter  power  is  not  expressly  given.  Where  the  term  "sale"  is  used 
in  its  ordinary  sense,  and  the  general  tenor  .and  effect  of  the  instru- 
ment is  to  confer  on  the  agent  a  power  to  dispose  of  real  estate, 
the  authority  to  execute  the  proper  instruments  required  by  law  to 
carry  such  sale  into  effect  is  necessarily  incident.  This  is  in  pursu- 
ance of  a  general  maxim  that  an  authority  to  accomplish  a  definite 
end  carries  with  it  an  authority,  so  far  as  the  principal  can  confer 
it,  to  execute  the,  usual  legal  and  appropriate  measures  proper  to 
accomplish  the  object  proposed.6  On  the  other  hand,  a  power  of 
attorney  may  be  so  drawn  as  to  authorize  the  attorney  to  make  a  sale 
of  an  estate,  where  it  is  apparent  that  it  was  the  intention  'of  the 
principal  to  authorize  the  agent  to  negotiate  for  a  sale,  leaving  it  to 
the  principal  afterwards  to  ratify  it  and  to  execute  deeds.  Should  it 
appear,  either  from  the  restricted  words  used  or  from  the  tenor  of  the 
whole  instrument,  that  such  is  the  intent,  it  is  to  be  construed  as  con- 
ferring such  a  restricted  power  only,  and  not  as  authorizing  a  convey- 
ance by  the  agent; 7  and  therefore  authority  given  an  agent  "to  make 
contracts  of  sale"  confers  on  him  no  authority  to  convey  the  lands.8 

113.  Terms  of  Sale  Generally. — The  terms  of  a  contract  of  sale 
entered  into  by  an  agent  must  comply  strictly  with  the  terms  of  the 
authorization,  otherwise  it  is  not  binding  on  the  principal.9  Usually 
authority  to  sell  will  not  authorize  a  sale  for  anything  but  money  and 

4.  Billings  v.  Morrow,  7  Cal.  171,  68  Pac.  290,  31  A.  S.  R.  201 ;  Valentine  v. 
Am.  Dee.  285.  Piper,  22  Pick.   (Mass.)   85,  33  Am. 

5.  Stow  v.  Wyse,  7  Conn.  214,  18  Dec.  715 ;  Green  v.  Hugo,  81  Tex.  452, 
Am.  Dec.  99.    See  Corporations,  voL  17  s.  W.  79,  26  A.  S.  R.  824. 

7,  pp.  642,  643,  as  to  the  authority  of       8.  Green  v.  Hugo,  81  Tex.  452, 17  S. 

the  officers  and  agents  of  a  corporation  ^#  79^  26  A.  S.  R.  824. 

to  sell  and  convey  its  lante.  9.  Kozel  v.  Dearlove,  144  111.  23,  32 

6.  Nobleboro  v.  Clark,  68  Me.  87,  28  N  E  542f  36  A  g  R  416;  Hartinbow- 

Gill  (Md.)  239,50  Am.  Dec  688;  Val-  2g  L.BJL('N.S.)  738.  p^^  v.  Met. 
entine  v.  Piper  22  Pick  (Mass.) J>5  Jf  ?g  ^  ^  1Q6  N  w  ^  13 
33  Am.  Dec.  715  (power  01  attorney  .  '  0  010  0 \  ..  n_«i»  -mi 
to  sell  land  executed  by  a  principal  liv-  Aiul  Ci£  312;  SAulte  v  Gnffln  121 
ing  in  a  foreign  country).  See  also  *-Y.  294,  24  N.  E.  480  18  A ,8.  R. 
Alexander  v.  Walter,  8  Gill  (Md.)  825;  Spengler  v.  Sonnenberg,  88  Ohio 
239,  50  Am.  Dec.  688.  St.  192,  102  N.  E.  737,  Ann.   Cas. 

Notes:  33  Am.  Dec.  723;  31  A.  S.  R.  1914D  1083,  52  L.R.A.(N.S.)  510. 
208.  Notes:  Ann.  Cas.  1914D  1087;  Ann. 

7.  Delano  v.  Jacoby,  96  Cal.  275,  31  Cas.  1917 A  526. 
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does  not  authorize  an  exchange  ;10  and  this  is  true  though  the  agent  is 
authorized  to  sell  on  such  "terms"  as 'he  sees  fit,  as  the  word  "terms" 
as  so  used  means  the  times  and  amounts  of  the  payments,  the  secur- 
ity to  be  given  and  the  like.11  It  has  also  been  held  that  an  authority 
"to  sell,  transfer,  and  convey  all  lands  that  I  may  have,  .  .  .  and 
generally  to  do  and  to  perform  all  acts  and  deeds  for  me,  and  in  my 
name,  concerning  any  and  all  property  that  I  now  own,"  does  not 
authorize  the  agent  to  barter  or  exchange  the  principal's  land  for  other 
property.1*  Under  a  general  authority  to  sell  and  convey  the  agent 
has  no  authority  to  convey  a  part  of  the  lands*  in  consideration  of  a 
release  by  the  grantee  of  an  adverge  claim  to  other  lands  of  the  princi- 
pal.18 The  circumstances  may  be  such  as  to  justify  the  extension  of  a 
power  to  sell  on  such  terms  as  the  agent  may  see  fit  to  include  author- 
ity to  sell  on  other  terms  or  consideration  than  money,  as,  for  instance, 
the  agreement  of  the  purchaser  to  do  acts  for  the#  improvement  and 
general  enhancement  of  the  unsold  lands  of  the  principal,  where  the 
land  sold  is  in  an  undeveloped  region.14  An  agent  for  the  sale  of 
certain  land  on  certain  terms  has  no  implied  authority  to  assign  to 
one  with  whom  he  contracts  for  a  sale  the  rent  to  accrue  from  tenants 
during  the  pendency  of  negotiations,  or  from  the  date  of  the  contract 
to  the  completion  of  the  transaction.1* 

114.  Terms  of  Payment  and  Security. — If  the  written  authority 
fixes  the  amount  of  the  cash  payment  and  the  amount  and  date  of 
the  deferred  payments,  the  agent  has  no  authority  to  make  a  contract 
for  a  different  cash  payment,  or  for  deferred  payments  of  different 
dates  or  amounts,16  nor  has  he  the  right,  when  the  authority  is 
restricted  to  a  sale  for  cash  or  on  particular  security,  to  sell  on  credit 
otherwise  secured.17  Ordinarily  where  there  is  no  provision  as  to  the 
terms  of  payment,  an  agent  authorized  to  sell  is  only  authorized  to 
sell  for  cash,  and  not  on  credit,18  though  it  has  been  held  that  where 
he  has  .general  authority  to  sell  and  convey  unrestrained  as  to  time, 
credit  or  condition,  he  may  sell  on  reasonable  and  usual  credit.19 

10.  Reese  v.  Medlock,  27  Tex.  120,  telotte,  108  Minn.  71,  121  N.  W.  417, 
84  Am.  Dec.  611;  Frost  v.  Erath  Cattle  29  L.R.A.(N.S:)  210. 

Co.,  81  Tex.  505, 17  S.  W.  52.  26  A.  S.  16.  De  Sollar  v.  Hanscome,  158  U. 
R.  831;  Paul  v.  Grimm,  165  Pa.  St  S.  216, 15  S.  Ct.  816,  39  U.  S.  (L.  ed.) 
139,  30  Atl.  721,  44  A.  S.  R.  648.  956;   Hartenbower  v.   Uden,   242  111. 

Notes:  10  Ann.  Cas.  422;  Ann.  Cas.   434,  90  N.  E.  298,  28  L.R.A.(N.S-) 
1914D  1088.  738. 

11.  Paul  v.  Grimm,  165  Pa.  St.  139,       Note:  Ann.  Cas.  1914D  1089. 

30  Atl.  721,  44  A.  S.  R.  648.  17.  Morrill  v.  Cone,  22  How.  75.  16 

12.  Reese  v.  Medlock,  27  Tex.  120,  U.  S.  (L.  ed.)  253. 

84  Am.  Dec.  61L  "  18.  Dyer  v.  Duffy,  39  W.  Va.  148. 

13.  Frost  v.   Erath   Cattle  Co.,   81  19  S.  E.  540,  24  L.R.A.  339. 
Tex.  505, 17  S.  W.  52,  26  A.  S.  R.  831.       Note :  Ann.  Cas.  1914D  1089. 

14.  Carson  v.  Smith,  5  Minn.  58,  77       19.  Peck  v.  Harriott,  6  Serg.  &  R. 
Am.  Dec.  539.  (Pa.)  146,  9  Am.  Dec.  415. 

15.  John  Gund  Brewing  Co.  v.  Tour-       Note :  Ann.  Cas.  1914D  1090. 
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This  is  especially  true  where  the  price  and  terms  are  expressly  left  to 
the  agent's  discretion.20    The  authority  of  the  land  agent  of  a  railroad 
company,  having  general  authority  to  transact  its  business  with  respect 
to  the  sale  of  land  granted  to  it  by  Congress,  to  extend  the  time  for 
the  payments  of  instalments  of  the  price,  as  fixed  in  a  contract  by 
him,  has  been  upheld.1    A  sale  for  one  half  cash  and  the  balance 
"payable  in  one  year"  is  within  authority  to  sell  for  one  half  cash  and 
the  balance  "payable  on  or  before  one  year,"  as  in  either  case  the 
vendor  would  be  entitled  to  demand  payment  of  the  deferred  instal- 
ment in  one  year  and  not  before.* 

115.  Covenants  in  Conveyances. — Where  an  agent  is  given  general 
power  to  convey  the  lands  of  his  principal,  the  better  view  seems  to  be 
that  he  has  authority  to  give  a  deed  with  covenants  of  general  war- 
ranty and  the  like;  *  and  such  authority  may  be  gathered  from  other 
provisions,  as  where  the  agent  was  authorized  to  sell  for  the  best  terms 
possible  and  "execute  all  or  any  such  contracts,  agreements,  convey- 
ances, and  assurances,  and  to  do  and  perform  all  such  acts  or  things 
for  perfecting  such  sales  as  shall  be  requisite  and  necessary  in  that 
behalf  9"  *  or  to  sell  on  such  "terms"  as  he  may  deem  fit.5  Some  author- 
ities take  the  view  that  as  a  conveyance  is  good  and  perfect  without 
warraoaty  or  personal  covenants,  no  authority  is  given,  by  a  general 
power  to  convey,  to  bind  the  principal  by  personal  covenants.6  The 
fact  that  an  agent  by  whom  a  conveyance  was  made  inserted  without 
authority  covenants  of  title  will  not  prevent  the  deed  from  operating 
to  convey  the  principal's  title  though  he  cannot  be  held  liable  on 
the  covenants.7 

116.  Covenants  in  Future  Conveyance. — It  has  been  held  that  a 
general  power  to  "sell"  land  implies  the  power  to  bind  the  principal 
to  convey  by  a  deed  of  general  warranty  where  this  is  the  usual  mode  of 
c°nv©yance,8  for  according  to  some  of  the  cases  a  contract  to  sell  and 
^fcvey  land  entered  into  by  the  principal  will  require  him  to  make  a 
good  title  and  entitle  the  purchaser  to  a  deed  with  the  usual  covenants.9 

20.  Carson  v.  Smith,  5  Minn.  78,  77    (N.  Y.)  494,  24  Am.  Dec.  62  (referring 
Am.  Dec.  539.  to  earlier  case).     But  see  Schultz  v. 

1.  Neppach  v.  Oregon,  etc.,  R.  Co.,  Griffin,  121  N,  Y.  294,  24  N.  E.  480, 18 
4G  Ore.  374.  80  Pac.  482,  7  Ann.  Caa.   A.  S.  R.  825. 

1035.  Note:  L.R.A.1917F  955. 

2.  Deakin  v.  Underwood,  37  Minn.  7.  Notes:  52  L.R.A.(N.S.)  512; 
98.  33  N.  W.  318,  5  A.  S.  R.  827.  Ann.  Cas.  1914D  1087. 

3.  Peck  v.  Harriott,  6  Serg.  &  R.  8.  Vanada  v.  Hopkins,  1  J.  J. 
(Pa.)  146,  9  Am.  Dec.  415.  See  also  Marsh.  (Ky.)  285,  19  Am.  Dec.  92; 
Peters  v.  Farnsworth,  15  Vt.  155,  40  Jasper  v.  Wilson,  14  N.  M.  482,  94  Pac. 
Am  Dec  671  951,  23  L.R.A.(N.S.)  982;  Schultz  v. 

4.'  Peters  v.  Farnsworth,  15  Vt.  155,  Griffin.  121  N.  Y.  294,  24  N.  E.  4;>0,  18 
40  Am.  Dec.  671.  A.  S.  R.  825  (referring  to  earlier  case 

6.  LeRoy  v.  Beard,  8  How.  451,  12  with  disapproval). 
U.  S.   (L.  ed.)  1151.  Note:  L.R.A.1917F  954. 

6.  Rossiter    v.    Rossiter,    8    Wenr1        9.  Vanada    v.    Hopkins,    1    J.    J. 
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Other  cases,  however,  deny  the  implied  authority  of  an  agent  author- 
ized in  general  terms  to  sell  to  bind  his  principal  to  convey  with  cove- 
nant of  general  warranty.10  Authority  to  sell  on  the  terms  and  subject 
to  such  agreements  and 'conditions  and  restrictions  as  the  principal 
may  instruct  does  not  include  power  to  covenant  that  no  liquor  shall  be 
sold  on  any  of  the  lots  in  the  tract  over  which  the  authority  extends.11 
If  an  agent  agrees  to  give  a  deed  with  warranties  not  authorized  by  his 
authority,  the  purchaser  may,  it  has  been  held,  enforce  so  much  of 
the  contract  as  conforms  to  the  authority.11  Other  cases,  however, 
consider  the  entire  contract  void,  if  the  unauthorized  provisions  are 
not  severable,  and  deny  the  right  of  the  purchaser  to  enforce  it  in  so 
far  as  it  conforms  to  the  authority  given  the  agent.1* 

117.  Receipt  of  Payment. — Every  general  power  necessarily  im- 
plies the  grant  of  every  matter  necessary  to  its  complete  execution,  and 
therefore  an  agent  having  general  power  to  sell  and  convey  has  author- 
ity to  receive  the  purchase  money  when  it  is  payable  before  or  at  the 
time  of  the  sale  or  conveyance.14  It  has  also  been  held  that  where  an 
agent  is  authorized  to  "contract  for  sale,  sell  and  convey"  land,  and 
makes  an  agreement  for  the  sale  of  such  land,  and  for  a  conveyance 
on  payment  of  the  purchase  money  and  the  performance  of  other 
conditions,  payments  made  to  him  after  the  agreement  and  before  con- 
veyance will  bind  the  principal.1*  On  the  other  hand  a  verbal  or 
parol  authority  to  sell  would  mean  simply  an  authority  to  contract 
to  sell  the  land,  or  parol  authority  could  be  given  to  make  a  perfected 
sale,  that  is,  a  conveyance.  Such  authority  must  be  under  seal.  And 
it  has  been  held  that  ordinarily  an  authority  to  contract  to  sell  would 
not  carry  with  it  an  authority  W  collect  the  purchase  money.1*  And 
when  the  sale  is  on  credit  the  agent  has  no  implied  authority  thereafter 
to  receive  the  deferred  payments ;  an  implication  of  such  an  authority 
would  be  entirely  unnecessary  in  order  for  the  agent  to  execute  the 
authority  to  sell.17     Authority  to  receive  payment  of  deferred  in- 

Marsh.  (Ky.)  285,  19  Am.  Dec.  92.  14.  Carson  v.  Smith,  5  Minn.  78,  77 
See  infra,  par.  256  et  seq.,  as  to  the  Am.  Deo.  539;  Peek  v.  Harriott,  6 
right  of  a  purchaser  to  a  deed  with  Serg.  &  R.  (Pa.)  146,  9  Am.  Deo.  415. 
covenants.  See  also  Mann  v.  Robinson,  19  W.  Va. 

10.  Note:  L.R.A.1917P  955.  49,  42  Am.  Rep.  771;  Meek  v.  Hurst, 

11.  Ayers  v.  Southern  Pac.  R.  Co.,  223  Mo.  688, 122  S.  W.  1022, 135  A.  S. 
173  Cal.  74, 159  Pac.  144,  L.R.A.1917P  R.  531;  Sehafer  v.  Olson,  24  N.  D. 
949.  542,    139    N.    W.    983,    Ann.    Cas. 

12.  Vanada   v.    Hopkins,   1    J.    J.  1915C  653, 43  L.R.A.(N.S.)  762. 
Marsh.   (Kv.)  285,  19  Am.  Dec.  92;       16.  Peck  v.  Harriott,  6  Serg.  &  R. 
Jasper  v.  Wilson,  14  N.  M.  482,  94   (Pa.)  146,  9  Am.  Dec  415. 

Pac  951,  23  LJLA.(N.S.)  982.  16.  Mann  v.  Robinson,  19  W.  Va.  49, 

Note:  52  L.R.A.(N.S.)  510.  42  Am.  Rep.  771;  Dyer  v.  Duffy,  39 

18.  Spengler  v.  Sonnenberg,  88  Ohio  W.  Va.  148,  19  S.  E.  540,  24  L.R.A. 

St.   192,  102  N.  E.  737,  Ann.   Cas.  339. 

1914D  1083,  52  L.R.A.(N.S.)  510.  17.  Mann  v.  Robinson,  19  W.  Va,  49, 

Note:  52  L.R.A.(N.S.)  511.  42  Am.  Rep.  77L 
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stalmente  may  be  inferred  from  the  subsequent'  conduct  of  the  princi- 
pal whereby  he  holds  the  agent  out  as  having  such  authority.18 
Though  the  agent  has  power  to  receive  payment,  this  authorizes  him 
to  receive  payment  only  in  moijey  or  its  equivalent.19 

118.  Representations  by  Agent. — As  in  other  cases  the  question 
whether  representations  made  by  an  agent  for  the  sale  of  land  are 
binding  on  his  principal  depends  primarily  on  whether  they  are  with- 
in the  scope  or  apparent  scope  of  his  authority.80  While  the  broad 
rule  has  been  laid  down  that  an  agent  with  restricted  authority  to  sell 
land  at  a  given  price  has  no  authority  to.bind  his  principal  by  any  rep- 
resentation as  to  quantity,  character,  quality  or  location  of  the  land,1 
it  seems  to  be  the  better  view  that  one  who  employs  an  agent  to  sell 
land  is  responsible  for  the  representations  made  by  the  agent  to  effect 
a  sale,,  though  no  instructions  were  given  the  agent  authorizing  him 
to  make  the  representation  and  the  principal  had  no  knowledge  that 
they  were  in  fact  made,  as  having  employed  the  agent  to  make  the  sale, 
he  is  responsible  for  the  methods  which  his  agent  adopted  in  so  doing.8 
This  latter  has  been  held  true  as  to  representations  as  to  the  character 
and  quantity  of  the  timber  or  timber  lands  and  the  like ;  *  the  char- 
acter of  the  land,  such  as  its  adaptability  for  farming,  whether  subject 
to  overflow,  and  the  like;4  its  acreage  or  quantity;  5  its  location  and 
boundaries,6  and  the  title.7  And  it  has  been  held  that  an  agent  author- 
ized generally  to  sell  has  authority  to  bind  his  principal  by  represen- 
tations that  fixtures  such  as  a  refrigerator,  shelving,  screens,  etc.,  which 
had  in  fact  been  placed  on  the  property  by  a  tenant  and  were  remov- 
able by  him,  belong  to  the  property  so  as  to  charge  the  principal  in 

18.  Bronson  v.  Chappell,  12  Wall,  wold  ▼.  Gebbie,  126  Pa.  St.  353, 17  Atl. 
681,  20  U.  S.  (L.  ed.)  436.  673,  12  A.  S.  R.878.    See  generally, 

19.  Curtis  v.  Innerarity,  6  How.  146,  Principal  and  Agent,  vol.  21,  pp. 
12  U.  S.  (L.  ed.)  380;  Paul  v.  Grimm,  860-852,  905-906. 

165  Pa.  St.  139,  30  Atl.  721,  44  A.  S.       8.  Haskell   v.    Starbird,   152  Mass. 
R.   648;   Franco-Texan   Land   Co.  v.  117  25  N.  E.  14,  23  A.  S.  R.  809, 
McCormick,  85  Tex.  416,  23  S.  W.  123/.     Note:  L.R.A.1917F  964. 
34  A.  S.  R.  815;  Mann  v.  Robinson,       4   Note:  L.R.A.1917F  967. 

19 J?' J*;4?,'  ^  £m',?e?-  Ill'  „  6-  Grkwold  v.  Gebbie,  126  Pa.  St. 

iifbS^J'M'rt^  JB- ft?  «*  17  AtL  673'  12  A-  S'  R'  878; 
^^n  uw1SSimBii  «S  it  £1"   Caughron  v.   Stinespring,  132  Tenn. 

S£>  10  ?q5  JTq   n»n        1      q*1  636«  179  S-  W-  152>  LRA.1916C  403. 

673, 12  A.  S.  R.  878;  O'Damel  v.  Stree-  vr^.  T  i?  a  ioitt?  o«« 

by,   77   Wash.   414,   137   Pac.   1025,  Note:  L.R.A.1917F  966. 

T  l*  A  1015TF  fi<u  "•  Haskell   v.    Starbird,  152   Mass. 

Not:  I JLA JfllTF  963.  *?>  &  *.  £  14,  23  A  B.  R.  809;  Me- 

1.  Hodson  v.  Wells,  etc.,  Co.,  31  N.  J*™"*?  vlT°"m"' 75„^*- ®2' ^J1' 
D.  395,  154  N.  W.  193,  L.R.A.1917F  W.  800, 17  A.  S.  R.  178,  6  KR.A.  121; 
958  Gunther  v.  Ullrich,  82  Wis.  222,  52  N. 

Note :  23  A.  S.  R.  814.  W.  88,  33  A.  S.  R.  32. 

2.  Haskell  v.   Starbird,  152  Mass.      Note:  L.R.A.1917F  965. 
117, 25  N.  E.  14, 23  A.  S.  R.  809;  Oris-       7.  Note:  L.&A.1917F  969. 
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damages  for  the  misrepresentation.8  If  the  representations  are  made 
by  the  agent  with  the  express  sanction  of  the  principal  there  is  of 
course  no  reason  for  not  holding  the  principal  liable  therefor.9  The 
same  effect  would  result  if  the  principal  is  notified  before  the  transac- 
tion is  completed  that  the  representations  had  been  made  by  the  agent 
and  he  does  not  expressly  repudiate  them,10  and  the  mere  fact  that 
the  principal  when  so  notified  states  that  he  had  never  seen  the  land 
is  not  a  repudiation  of  the  agent's  representations  as  to  its  location 
and  the  character  of  the  timber  thereon  so  as  to  relieve  him  from  lia- 
bility.11 In  a  number  of  cases  where  the  authority  of  the  agent  was  a 
limited  and  not  a  general  authority  to  sell  his  right  to  bind  the  prin- 
cipal by  representations  has  been  denied.1*  And  it  has  been  held  that 
if  the  authority  of  the  agent  is  special  and  limited  to  the  procuring  of 
a  third  person. to  make  an  offer  to  be  accepted  or  declined  by  the  prin- 
cipal, and  the  instrument  creating  the  agency  expressly  repudiates  his 
authority  to  make  any  representations  on  behalf  of  his  principal,  full 
effect  should  be  given  thereto,  and  representations  made  by  him  with- 
out the  latter's  knowledge  cannot  impose  any  liability  on  him.18  Of 
course  if  the  restriction  on  the  agent's  authority  is  known  to  the  pur- 
chaser he  cannot  hold  the  principal  liable  for  the  agent's  unauthorized 
representations.14  A  distinction  is  sometimes  made  between  cases  in 
which  the  purchaser  seeks  a  rescission  of  the  contract  and  those  in 
which  he  seeks  to  hold  the  vendor  liable  in  damages  by  reason  of  the 
agent's  misrepresentations,  and  it  is  held  that  the  unauthorized  mis- 
representations may  afford  ground  for  rescission  though  they  could 
not  be  made  the  basis  of  an  action  for  damages.1* 

Method  of  Executing  Authority 

119.  In  General. — Where  an  agent  on  behalf  of  his  principal  makes 
an  executory  contract  for  the  sale  of  land,  it  is  not  necessary  to  pur- 
sue the  formalities  of  execution  required  in  the  case  of  a  conveyance, 
but  it  is  generally  sufficient  if  the  intent  to  contract  on  the  part  of  the 
principal  is  apparent,  though  the  contract  may  not  technically  purport 
to  be  in  the  name  of  the  principal  and  signed  in  his  name.16    And  it 

8.  O'Daniel   v.    Streeby,   77  Wash.   D.  395,  154  N.  W.  193,  L.R.A.1917F 
414,  137  Pac.  1025,  L.R.A.1915F  634.   958. 

Note:  L.R.A.1917F  969.  14.  Note:  L.R.A.1917F  970. 

9.  Haskell   v.    Starbird,    152   Mass.       15.  Rackemann  v.   Riverbank  Imp. 
117,  25  N.  E.  14,  23  A.  S.  R.  809.         Co.,  167  Mass.  1,  44  N.  E.  990,  57  A. 

10.  Haskell  v.   Starbird,   152  Mass.    S.  R.  427. 

117,  25  N.  E.  14,  23  A.  S.  R.  809;  Note:  L.R.A.1917F  972. 

Griswold  v.  Gebbie,  126  Pa.  St.  353, 17  16.  Karns  v.  Oiney,  80  Cal.  90,  22 

Atl.  673,  12  A.  S.  R.  878.  Pac.  57,  13  A.  S.  R.  101;  Vanada  v. 

11.  Haskell  v.   Starbird,  152  Mass.  Hopkins,  1  J.  J.  Marsh.  (Ky.)  285,  19 
117,  25  N.  E.  14,  23  A.  S.  R.  809.  Am.  Dec.  92;  Deakin  v.  Underwood, 

12.  Note:  L.R.A.1917F  970.  37  Minn.  98,  33  N.  W.  318,  5  A.  S.  R. 

13.  Hodson  v.  Wells,  etc.,  Co.,  31  N.  827;  Worrall  v.  Munn,  5  N.  Y.  229,  55 
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is  held  that  the  general  rule  of  agency  that  if  an  agent  contract  in  his 
own  name  without  disclosing  his  principal,  the  latter  if  afterwards  dis- 
covered is  liable  on  the  contract,  is  applicable  to  contracts  by  an  agent 
for  the  sale  of  land.17  This  principle  is  not  affected  by  the  provision 
of  the  statute  of  frauds  requiring  contracts  for  the  sale  of  land  to  be 
signed  by  the  party  to  be  charged  or  his  duly  authorized  agent.18 
Where  the  authority  to  sell  on  stated  terms  is  in  writing,  a  mere  in- 
dorsement thereon  of  an  assignment  of  the  instrument  to  a  third  per- 
son is  not  a  sufficient  exercise  of  the  authority  and  cannot  bind  the 
principal  as  a  contract  for  the  sale  of  the  land.19 

120.  Conveyances. — It  is  an  indispensable  requisite  to  give  validity 
to  a  deed  as  the  deed  of  a  principal  executed  by  an  agent  that  it  should 
be  made  in  the  name  of  the  principal.  ,This  was  announced  at  an 
early  date  in  Coombe's  Case  (9  Co.  76), *°  and  has  as  a  general  rule 
met  with  the  approval  of  the  courts  in  this  country.1  The  question 
whether  the  deed  sufficiently  purports  to  be  the  act  of  the  principal 
must  be  determined  from  the  whole  instrument  and  not  from  any  par- 
ticular clause,  and  no  particular  form  of  words  is  required  to  render 
it  the  deed  of  the  principal  if  it  clearly  appears  therefrom  that  the 
agent  intends  it  as  the  act  of  his  principal.2  Where  the  granting 
clause  is  in  the  name  of  the  principal  or  clearly  appears  that  it  is  his 
deed,  the  signature  may  be  in  the  form  of  "A  as  agent  of  B"  or  A 
"for"  B,  instead  of  the  more  correct  form  B  "by"  A  agent;  *  and  it 
has  been  held  that  where  the  deed  names  the  principal  as  grantor  and 
recites  its  execution  by  the  agent  by  virtue  of  the  power  conferred  on 
him,  it  may  be  sufficient  as  the  deed  of  the  principal  though  the  agent's 
name  alone  is  signed  thereto.4    On  the  other  hand  it  is  held  that  the 

Am.  Dec.  330;  Welsh  v.  Usher,  2  Hill;  Dec.  703;  Locke  v.  Alexander,  9  N.  C. 

Eq.  (S.  C.)  167,  29  Am.  Dec.  63.    See  155,  11  Am.  Dec.  750;  Bellas  v.  Hays, 

generally,  Principal  and  Agent,  vol.  5  Serg.  &  R.   (Pa.)  427,  9  Am.  Dec. 

21,  pp.  847-848.  385;  Welsh  v.  Usher,  2  Hill  Eq.  (S. 

17.  Welsh  v.  Usher,  2  Hill  Eq.  (S.  C.)  167,  29  Am.  Dec.  63. 
C.)  167,  29  Am.  Dec.  63.  Note:  81  Am.  Dec.  777,  778. 

18.  See  Statute  of  Frauds,  vol.  25,  See  also  Principal  and  Agent,  vol. 
pp.  530-531.  21,  pp.  879-880. 

19.  Dyer  v.  Duffy,  39  W.  Va.  148,  2.  Magill  v.  Hinsdale,  6  Conn.  464a, 
19  S.  E.  540,  24  L.R.A.  339.  16  Am.  Dec.  70;  Nobleboro  v.  Clark, 

20.  See  Elwell  v.  Shaw,  16  Mass.  42,  68  Me.  87,  28  Am.  Rep.  22 ;  McClure  v. 
8  Am.  Dec.  126.  Herring,  70  Mo.  18,  35  Am.  Rep.  404 ; 

1.  Fisher  v.  Salmon,  1  Cal.  413,  54  Hale  v.  Woods,  10  N.  H.  470,  34  Am. 

Am.  Dec.  297;  Love  v.  Sierra  Nevada  Dec.  176;  Shanks  v.  Lancaster,  5  Grat. 

Lake  Water,  etc.,  Co.,  32  Cal.  639,  91  (Va.)  110,  50  Am.  Dec.  108. 

Am.  Dec.  602;  Stinchfield  v.  Little,  1  3.  Magill  v.  Hinsdale,  6  Conn.  464a, 

Greenl.   (Me.)   231,  10  Am.  Dec.  65;  16  Am.  Dec.  70;  Hale  v.  Woods,  10  N. 

Wood  v.  Goodridffe,  6  Cush.   (Mass.)  H.  470,  34  Am.  Dec.  176;  Shanks  v. 

117,  52  Am.  Dec.  771;  Elwell  v.  Shaw,  Lancaster,  5  Grat.  (Va.)  110,  50  Am. 

1 6  Mass.  42,  8  Am.  Dec.  126 ;  Hale  v.  Dec.  108. 

Woods,  10  N.  H.  470,  34  Am.  Dec.  176;  Note:  Ann.  Cas.  1913D  102. 

Scott  v.  McAlpin,  4  N.  C.  587,  7  Am.  4.  Nobleboi©  v.  Clark,  68  Me.  87,  28 
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fact  that  the  deed  recites  the  power  conferred  on  the  agent  to  convey 
does  not  render  it  sufficient  as  the  deed  of  the  principal  if  it  is  signed 
merely  in  the  name  of  the  agent  though  it  also  recites  that  the  agent 
conveys,  etc.,  by  virtue  of  the  authority  recited.6  If  the  deed  as  exe- 
cuted by  the  agent  is  not  sufficient  in  form  to  bind  the  principal  it 
will  ordinarily  be  binding  on  the  agent  as  his  deed  if  executed  in  his 
own  name  and  as  his  deed.6.  The  form  of  the  deed  may,  however,  "be 
such  as  to  bind  neither  the  principal  nor  the  agent,7  as  where  the 
granting  clause  is  by  the  agent  as  such  and  the  signature  is  that  of  the 
agent  in  his  own  name.8  If  the  agent  was  authorized  to  enter  into  an 
executory,  contract  of  sale  as  well  as  to  convey,  a  conveyance  by  him 
defective  in  form  may  be  upheld  in  equity  as  the  principal's  execu- 
tory contract  of  sale.9  Thi^  jurisdiction  of  a  court  of  equity  is  some- 
times put  on  the  ground  that  equity  will  aid  the  defective  execution 
of  a  power,  sometimes  on  the  jurisdiction  to  reform  mistakes  in  writ- 
ten instruments,  and  sometimes  on  the  maxim  that  equity  considers 
that  as  done  which  ought  to  be  done.  These  different  modes  of  expres- 
sion all  amount  to  the  same  thing  in  substance.10 

121.  Joint  Authority. — Ordinarily  where  authority  to  convey  is 
given  to  two  or  more  persons  by  name  all  must  join  in  the  execution 
of  the  power,  but  where  the  authority  is  given  to  a  partnership  it  has 
been  held  that  it  may  be  executed  by  one  partner  in  the  name*  of  the 
partnership.  In  such  a  case,  the  partnership  becomes  the  .agent;  the 
individuals  do  not  become  separate  and  several  agents.  Each  member 
of  the  firm,  within  the  scope  of  the  partnership,  is  the  agent  of  the 
firm,  and  all  are  accountable  for  the  acts  of  each.  The  authority  is 
delegated  with  reference  to  these  principles.11  And  where  authority 
to  conclude  an  executory  contract  of  sale  is  given  to  a  partnership,  a 
contract  signed  in  the  name  of  the  principal  by  one  member  of  the 
firm  to  which  he  adds  his  individual  name  instead  of  the  name  of  the 
firm  is  binding  on  the  principal.12 

Am.  Rep.  22,  distinguishing  and  ex-  9.  Stark  v.  Starr,  94  U.  S.  477, 24  U. 

plaining    earlier    cases,   and*  showing  S.  (L.  ecL)  276;  Salmon  v.  Hoffman,  2 

that  to  a  certain  extent  the  strict  rules  Cal.  138,  56  Am.  Dec.  322;  Dutton  v. 

of  the  common  law  had  been  modified  Warschauer,  21  Cal.  609,  82  Am.  Dec. 

by  statute.  765;  Love  v.  Sierra  Nevada  Lake  Wa- 

5.  Elwell  v.  Shaw,  16  Mass.  42,  8  terf  etc.,  Co.,  32  Cal.  639,  91  Am.  Dec. 
Am.  Dec.  126.  602;  Welsh  v.  Usher,  2  Hill  Eq.  (S. 

Note:  Ann.  Cas.  1913D  103.  C.)  167,  29  Am.  Dec.  63. 

6.  Stinchfield   v.    Little,    1    Greenl.  Note:  Ann.  Cas.  1913D  103. 
(Me.)  231,  10  Am.  Dec.  65.  10.  Love  v.  Sierra  Nevada  Lake  Wa- 

7.  Locke  v.  Alexander,  9  N.  C.  155,  ter,  etc.,  Co.,  32  CaL  639,  91  Am.  Dec. 
11  Am.  Dec.  750.    See  also  Harper  v.  602. 

little,  2  GreenL    (Me.)    14,  11  Am.  11.  Frost  v.  Erath  Cattle  Co.,  81 

Dec.  25.  Tex.  505,  17  S.  W.  52,  26  A.  S.  R.  831. 

8.  Locke  v.  Alexander,  9  N.  C.  155,  12.  Deakin  v.  Underwood,  37  Minn, 
11  Am.  Dec.  750.  98,  33  N.  W.  318,  5  A.  S.  R.  827. 
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122.  Disclosure  of  or  Reference  to  Agency. — When  one  person  signs 
the  name  of  another  to  a  deed,  in  his  presence,  at  his  request,  and  by 
his  direction,  the  act  of  writing  is  regarded  as  the  party's  personal  act, 
as  much  as  if  he  had  held  the  pen  and  signed  and  sealed  the  instru- 
ment with  his  own  hand,1*    But  where  one  executes  a  conveyance  as 
agent  which  purports  on  its  face  to  be  the  act  of  the  principal  himself, 
it  is  not  sufficient,  according  to  the  view  taken  in  some  cases,  for  him 
to  sign  merely  the  name  of  his  principal.    It  should  appear  on  the 
face  of  the  instrument  that  it  is  executed  by  the  agent,  and  in  virtue 
of  the  authority  delegated  to  him  for  such  purpose.    Otherwise  the 
principal,  if  he  found  his  name  signed  to  an  instrument,  would  have 
no  means  of  knowing  by  whom  it  had  been  signed,  or  whether  he  was 
bound  or  not  bound  by  such  signature ;  and  other  persons  might  be 
deceived  and  defrauded  by  relying  on  such  signature  as  the  personal 
act  and  signature  of  the  principal.14    Other  casesj  however,  especially 
where  the  body  of  the  instrument  shows  that  it  is  executed  by  an  agent 
as  the  deed  of  his  principal,  uphold  as  a  valid  execution  the  signature 
of  the  principal's  name  without  anything  to  show  that  it  was  signed 
by  the  agent.1*    But  in  such  a  case  the  agent  cannot  complete  the  exe- 
cution of  such  a  deed  by  an  acknowledgment  which  recites  that  the 
principal  personally  appeared  before  the  notary  and  acknowledged  the 
execution  of  the  deed ;  the  acknowledgment  must  state  the  truth  and 
recite  that  it  is  made  by  the  agent.16    Where  a  deed  by  several  grant- 
tors  purports  to  be  executed  by  an  agent  under  a  joint  power  given  by 
such  grantors,  it  cannot  be  sustained  as  the  deed  of  one  of  the  grantor's 
only  on  proof  t)f  a  power  conferred  by  him  alone.17 

123.  Rights  of  Undisclosed  Principal. — If  the  vendor's  agent  con- 
tracts in  his  own  name  without  disclosing  his  principal,  the  latter  may, 
as  a  g&neral  rule,  enforce  the  contract.  This  is  in  pursuance  of  the 
general  rule  that  the  principal,  though  undisclosed,  is  invested  by  the 
authorized  act  of  the  agent,  for  the  benefit  and  advantage  of  the  prin- 
cipal, with  every  right,  and  burdened  with  every  liability,  arjsing  out 
of  or  pertaining  to  the  contract,  as  perfectly  as  if  the  principal  had,  in 
his  own  name  and  person,  made  the  contract.18    This  rule,  however, 

13.  Gardner   v.    Gardner,    5    Cush.   1913D  102. 

(Mass.)  483,  52  Am.  Dee.  740;  Wood  16.  Tiger  v.  Button  Land  Co.,  91 

v.  Goodridge,  6  Cnsh.  (Mass.)  117,  52  Neb.  63,  433, 135  N.  W.  368, 136  N.  W, 

Am.  Dec  771.  46,  Ann.  Cas.  1913D  97,  41  L.R.A. 

Notes:  52  Am.  Dec.  742,  777;  81  (N.S.)  805.    See  Aoknowlkdgmbnts, 

Am.  Dec.  776.  vol.  1,  p.  288. 

14.  Wood  v.  Goodridge,  6  Cush.  17.  Davenport  .v.  Parsons,  10  Mich. 
(Mass.)  117,  52  Am.  Dec.  771.  42,  81  Am.  Dec.  772. 

Note:  52  Am.  Dec.  775.  18.  Birmingham    Matinee    Club    v. 

15.  Tiger  v.  Button  Land  Co.,  91  McCarty,  152  Ala.  571,  44  So.  642, 
Neb.  63,  433, 135  N.  W.  368, 136  N.  W.  15  Ann.  Cas.  237, 13  L.R.A.(N.S.)  156. 
46,  Ann.  Cas.  1913D  97,  41  L.R.A.  See  Principal  and  Aosnt,  vol.  21,  p. 
(N.S.)  805.  897  et  seq. 

Notes:  52  Am.  Dee.  776;  Ann.  Cas. 
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is  subject  to  an  important  exception,  vizr,  that  if  the  contract  involves 
elements  of  personal  trust  and  confidence,  as  a  consideration  moving 
from  the  agent  (of  the  undisclosed  principal),  contracting  in  his  own 
name,  to  the  other  party  to  the  contract,  the  principal,  while  it  remains 
executory,  cannot,  against  the  resistance  of  the  other  party,  enforce  it, 
either  to  compel  performance  by  the  other  party,  or  in  damages  for  a 
breach.  And  it  is  therefore  held  that  if  the  contract  contains  a  per- 
sonal covenant  on  the  agent's  part  such  as  a  covenant  to  warrant  the 
title,  the  undisclosed  principal  cannot  enforce  it  and  require  the  pur- 
chaser to  accept  a  deed  without  the  agent's  covenant.19 

Ratification 

124.- In  General. — Under  the  general  principles  of  agency  if  one 
enters  into  an  unauthorized  contract  for  the  sale  of  his  principal's 
land,  which  in  the  first  instance  is  binding  only  on  the  agent  due  to 
his  want  of  proper  authority,  the  principal  prior  to  the  repudiation  of 
the  contract  by  the  purchaser  may,  according  to  one  line  of  cases,  rati- 
fy it  and  render  it  binding  on  the  purchaser.20  Other  cases,  however, 
on  the  theory  of  want  of  mutuality  in  the  original  contract  as  entered 
into,  deny  the  right  of  the  vendor  to  ratify  the  unauthorized  contract 
of  the  agent  without  the  assent  of  the  purchaser,  and  thereby  render  it 
binding  on  the  latter.1  This  does  not,  however,  prevent  a  proper  rati- 
fication of  an  agent's  act  in  contracting  for  the  sale  of  land  from  ren- 
dering the  contract  binding  on  the  principal  to  the  same  extent  as 
though  the  agent  had  original  authority.2  Third  persons  have  the 
right  to  treat  an  unauthorized  contract,  while  it  remains  unratified,  as 
having  no  existence  whatever.  If  it  purports  to  affect  the  title  to  prop- 
erty, they  may  nevertheless  deal  with  such  property,  if  it  be  the  prop- 
erty of  the  party  who  did  not  authorize  the  contract,  and  may  acquire 
the  title  thereto  or  secure  hens  thereon,  whether  by  the  voluntary  act 
of  such  party  or  by  legal  proceedings  prosecuted  against  him,  and  he 
cannot  by  any  Subsequent  ratification  of  the  unauthorized  contract 
give  it  any  retroactive  effect  as  against  them  or  impair  their  title  or 
lien  in  any  respect.8 

19.  Birmingham    Matinee    Club    v.  Kalama  River  Lumber  Co.,  42  Wash. 
McCarty,  152  Ala.  571,  44  So.  642,  15  620,  85  Pac.  338,  114  A.  S.  R.  137,  7 
Ann.  Cas.  237.  13  T,.R.A.(N.S.)   156.  Ann.  Cas.  667,  6  L.R,A.(N.S.)  397. 
See  also  Pancoast  v.  Dinsmore,  105  Me.       Note :  5  A.  S.  ft.  110. 

471,  75  Atl.  43,  134  A.  S.  R.  582.  1.  Atlee  v.  Bartholomew,  69  Wis.  43, 

20.  Delano  v.  Jacpby,  96  Cal.  275,   33  N.  W.  110,  5  A.  S.  R.  103. 
31  Pae.  290,  31  A.  S.  R.  201;  Mason  v.       Note:  5  A.  S.  R.  110. 

Caldwell,  5  Oilman  (111.)  196,  48  Am.  2.  Note:  5  A.  S.  R.  109.    See  Prin- 

Dec.    330;    Stromme    v.    Rieck,    107  cipal  and  Agent,  vol.  21,  p.  919  et 

Minn.  177,  119  N.  W.  948,  131  A.  S.  sen. 

R.  452;  McClintock  v.  South  Penn  Oil  3.  Parmelee  v.  Simpson,  5  Wall.  81, 

Co.,  146  Pa.  St.  144,  23  Atl.  211,  28  18  U.  S.  (L.  ed.)  542. 

A.  S.  R.  785;  Western  Timber  Co.  v.  Note:  5  A.  S.  R.  114. 
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125.  Sufficiency  of  Ratification  Generally. — Where  a  person  assum- 
ing to  act  as  agent  in  the  sale  of  his  principal's  land  has  exceeded  his 
authority,  the  subsequent  general  authorization  of  the  agent  to  mako 
sales,  without  a  recognition  of  the  sale  theretofore  made,  does  not  rati- 
fy and  make  binding  such  prior  sale ;  and  a  subsequent  extension  of  an 
agent's  authority,  without  a  ratification  of  what  has  been  done,  docs 
not  legalize  the  prior  unauthorized  act4    Where  the  rule  prevails  that 
the  authority  of  an  agent  to  bind  his  principal  by  an  executory  con- 
tract for  the  sale  of  land  need  not  be  in  writing,  ratification  by  tho 
principal  of  an  unauthorized  sale  by  an  agent  need  not  be  in  writing 
to  bind  the  principal.*    It  would  be  otherwise,  however,  where  the  stat- 
ute provides  that  the  agent  must  have  written  authority.6    In  case  of 
conveyances  executed  by  one  assuming  to  act  as  agent  but  who  has  no 
authority  to  do  so,  ratification  by  the  principal  must  be  under  seal,  for 
the  same  reason  that  original  authority  must  have  been  under  seal ;  a 
ratification  cannot  stand  on  higher  ground  than  an  original  author- 
ity.7  The  doctrine  of  estoppel  in  pais  may,  however,  operate  in  effect 
as  the  equivalent  of  a  ratification  under  seal ;  *  and  it  has  been  held 
that  though  a*  power  of  attorney  to  sell  land  does  not  authorize  a  con- 
veyance to  be  made,  yet  if  the  agent,  acting  under  the  power,  makes  a 
conveyance  as  well  as  a  sale,  and  the  principal,  being  informed  there- 
of, approves  what  has  been  done  in  his  name,  and  accepts  notes  and 
mortgages  given  by  the  purchaser,  and  insists  upon  their  payment,  he 
ratifies  the  conveyance,  and  the  effect  of  the  power  of  attorney  under 
which  the  agent  acted  becomes  immaterial.9    Where  an  agent  in  excess 
of  his  authority  conveys  lands  of  his  principal,-and  the  principal  him- 
self afterwards  sells  other  lands  of  his,  adjoining  thereto,  and  describes 
it  as  being  bounded  by  the  land  deeded  by  his  attorney,  this  is  not  a 
ratification  or  confirmation  of  the  unauthorized  sale.10    If  the  ground 
for  setting  aside  a  conveyance  executed  by  the  agent  is  that  the  power 
of  attorney  to  make  the  conveyance  was  procured  by  fraud,  the  bring- 
ing of  a  suit  by  the  principal  to  recover  from  the  agent  the  proceeds 
of  the  sale  with  full  knowledge  of  the  fraud  is  an  election  of  reme- 
dies precluding  the  principal  from  thereafter  seeking  to  set  aside  the 
conveyance.11 

4.  Moore  v.  Lockett,  2  Bibb  (Ky.)  8.  Reese  v.  Medlock,  27  Tex.  120,  84 
67,  4  Am.  Dec.  683.  Am.  Dec.  611. 

5.  Newton  v.  Bronson,  13  N.  Y.  587,  9.  Delano  v.  Jaeoby,  96  Cal.  275.  31 
67   Am.   Dec.   89.     See  Statute   op  Pac.  290,  31  A.  S.  R.  201. 

Frauds,  vol.  25,  p.  685.  10.  Rice  v.  Tavernier,  8  Minn.  248, 

6.  Kozel  v.  Dearlove,  144  HI.  23,  32  83  Am.  Dec.  778. 

N.  E.  542,  36  A.  S.  R.  416.  11.  Arzuaga  v.  Gonzalez,  239  Fed. 

7.  Spofford  v.  Hobbs,  29  Me.  148,  48  60,  152  C.  C.  A.  110,  L.R.A.1917D  697 
Ato.  Dec.  521 ;  Reese  v.  Medlock,  27  and  note.  See  generally,  Election  o» 
Tex.  120,  84  Am.  Dec.  61L  Remedies,  vol.  9,  p.  958. 

Note:  81  Am.  Dec  766. 
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126.  Knowledge  as  Element  of  Ratification. — The  general  rule  that 
a  principal  who  ratifies  the  acts  of  his  agent  must  be  made  acquainted 
with  the  character  of  those  acts,  and  unless  all  the  circumstances  of 
those  acta  are  made  known  to  him  the  ratification  is  void,  is  applied 
to  the  unauthorized  acts  of  an  agent  in  the  sale  of  his  principal's 
land.12  And  if  an  agent  inserts  in  the  contract  without  the  principal's 
knowledge  stipulations  which  he  was  not  authorized  to  make,  and  such 
stipulations  are  not  essential  elements  of  the  contract,  and  are  not 
brought  to  the  notice  of  the  principal,  the  latter's  performance  of  his 
part  of  the  contract  will  not  be  deemed  a  ratification  of  the  unauthor- 
ized provisions.18  Of  course  where  the  principal  has  no  knowledge 
actual  or  constructive  of  his  agent's  unauthorized  sale  this  is  fatal  to 
any  claim  of  a  ratification  on  his  part14  It  is  therefore  held  that 
where  an  agent  acting  under  a,  limited  power  has  made  unauthorized 
conveyance  of  his  principal's  land,  a  general  settlement  under  seal 
between  the  principal  and  his  agent  of  the  matters  of  the  agency 
which  recites  a  general  ratification  of  the  agent's  acts  does  not  ratify 
unauthorized  conveyances  of  which  the  principal  had  no  notice.16 
The  record  of  a  conveyance  executed  by  an  agent  to  whom  the  prin- 
cipal had  .given  no  authority  to  convey  or  who  had  not  acted  within 
the  scope  of  his  authority,  is  not  constructive  notice  thereof  to  the 
principal,  for  the  purpose  of  basing  a  claim  of  ratification  or  estoppel.1* 

Revocation  of  Authority 

127.  In  General. — If  the  power  to  sell  is  coupled  with  an  interest  it 
is  irrevocable,17  but  if  it  is  not  so  coupled  it  may  be  revoked  by  the 
principal  at  will  in  so  far  as  the  agent's  power  to  bind  the  principal  is 
concerned.18    In  this  connection,  the  phrase,  "a  power  coupled  with 

12.  Billings  v.  Morrow,  7  Cal.  171,  Caines  Cas.  (N.  Y.)  1,  2  Am.  Dec  281. 
68  Am.  Dec.  235;  John  Gund  Brewing  Notes:  110  A.  S.  B.  856;  Ann.  Cas. 
Co.  v.  Tourtelotte,  108  Minn.  71, 121 N.  1918D  344. 

W.  417,  29  L.R.A.(N.S.)  210.  And  see  generally,  Powers,  vol.  21, 

13.  John  Gund  Brewing  Co.  v.  Tour-  p#  810. 

telotte,  108  Minn.  71, 121 N.  W.  417,  29       i8.  Mansfield  v.  Mansfield,  6  Conn, 
fi   ffiL    v*  rnnnnllv    242   Til    559, 16  Am.  Dec.  76;  Durkee  v.  Gunn, 

wl    00  N    F    278    iSHft    R    <JS    41  ^  496>  21  PaC'  637>  13  A'  S"  R' 
5/4,  90  N.  E   278   134  A.  S.  R.  347,  300    Md|  v#  Vizard  Invest   c      168 

Reese  v  Medlock,  27  Tex.  120,  84  Am.   Ky'  ?44>  m  g    w    9%  Ann    Qf^ 

15.  Slings  v.  Morrow,  7  Cal.  171,  %£> '  *ft J™^*  ^Sft  f 

68  Am.  Dec   235.  ?ift\%  ^     **'  ^n'  S  wV' 

16.  Billings  v.  Morrow,  7  Cal.  171,    (N-S.)  ^ ^wan  v.  Hull,  55  W.  Va. 

68  Am.  Dec  235;  Reese  v!  Medlock,  27  335>  *J  S.  E.  92,  104  A.  S.  R.  998,  2 

Tex.  120,  84  Am.  Dec.  611.  Ann.  Cas.  884;  Alexander  v.  Sherwood    * 

17.  Mansfield  v.  Mansfield,  6  Conn.  Co.,  72  W.  Va.  195,  77  S.  E.  1027,  49 
659,   16  Am.   Dec.  76;   Chapman  v.  L.R.A.(N.S.)  985. 

Bates,  61  N.  J.  Eq.  658,  47  Atl.  638,  88       Notes:  110  A.  S.  R.  855;  12  Ann. 
A.  S.  R.  459;  Bergen  v.  Bennett,  1  Cas.  1085;  Ann.  Cas.  1918D  341. 
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an  interest,"  means  a  writing  creating  in,  conveying  to,  or  vesting  in 
the  agent  an  interest  or  estate  in  the  thing  or  property  which  is  the 
subject  of  the  agency,  as  distinguished  from  the  proceeds  or  result  of 
the  exercise  of  the  agency.  The  estate  or  interest  vested  or  created  in  the 
agent  must  Be  such  as  the  agent  could  convey  in  his  own  name  in  the 
event  of  the  death  of  the  principal.10    A  revocation,  though  effectual 
to  deprive  the  agent  of  further  authority  to  act,  may  subject  the  prin- 
cipal to  liability  to  the  agent  for  damages  for  breach  of  the  contract 
of  employment.10    It  has  been  held  by  the  federal  supreme  court  that 
a  power  of  attorney  to  convey  vacant  land  in  the  city  of  Washington 
was  not  revoked  by  the  breaking  out  of  the  civil  war  and  the  fact 
that  the  vendor  went  within  the  Confederate  lines,  though  ordinary 
commercial  agencies  would  be  terminated  under  such  circumstances.1 
128.  Notice  of  Revocation. — Ordinarily  notice  of  the  revocation 
must  be  given  the  agent;  a  revocation  without  notice  to  him  will  not 
render  invalid  acts  done  inrpursuance  of  the  authority.8    This  common 
law  rule  is  not  changed,  it  has  been  held,  by  a  statute  providing  that 
letters  of  attorney  and  other  instruments  containing  a  power  to  convey 
lands  as  agents  or  attorneys  for  the  owner  may  be  recorded  in  the 
office  of  the  register  of  deeds  of  the  county  wherein  the  lands  to  which 
they  relate  are  situated,  and  that  the  authority  granted  by  such  a  letter 
or  other  instrument  shall  not  be  deemed  revoked  by  any  act  of  the 
party  who  executed  it  unless  the  instrument  containing  such  revoca- 
tion be  also  recorded  in  the  same  office,  so  as  to  render  the  recording 
of  an  instrument  of  revocation  in  itself  a  termination  of  the  agency.* 
It  would  seem  to  be  otherwise,  however,  where  the  statute  providing 
for  the  recording  of  the  instrument  "of  revocation  expressly  provides 
that  its  recordation  shall  import  notice  to  all  persons  of  its  contents.4 
At  common  law  if  actual  notice  is  given  to  the  agent  of  the  "revocation 
of  his  authority  to  convey,  he  cannot  thereafter  bind  his  principal 

19.  McKellop  v.  Dewitz,  42  Okla.  18  S.  Ct.  279,  42  U.  S.  (L.  ed.)  658. 
220,  140  Pac.  1161,  52  L.R.A.(N.S.)       2.  Harper  v.  Little,  2  Greenl.  (Me.) 
255.  14,  11  Am.  Dec.  25;  Best  v.  Gunther, 

Note:  49  L.R.A.(N.S.)  997.  125  Wis.  518,  104  N.  W.  82,  918,  110 

See  Powers,  vol.  21,  p.  774  et  seq.  A.  S.  R.  851, 1  L.R.A.(N.S.)  577. 

20.  Dnrkee  v.  Gunn,  41  Kan.  496,  Notes:  110  A.  S.  R.  864;  49  L.R.A. 
21  Pac  637,  13  A.  S.  R.  300;  Cloe  v.  (N.S.)  998. 

Rogers,  31  Okla.  255,  *121  Pac.  201,  3.  Best  v.  Gunther,  125  Wis.  518, 
38  L.R.A.(N.S.)  366;  McKellop  v.  De-  104  N.  W.  82,  918, 110  A.  S.  R.  851, 1 
witz,  42  Okla.  220,  140  Pac.  1161,  52  L.R.A.(N.S.)  577. 
L.R.A.(N.S.)  255;  Rowan  v.  Hull,  55  4.  Best  v.  Gunther,  125  Wis.  518, 104 
W.  Va.  335,  47  S.  Ei  92,  104  A.  S.  .N.  W.  82,  918,  110  A.  S.  R.  851,  1 
R.  998,  2  Ann.  Cas.  884.  L.R.A.(N.S.)    577,   referring  to   and 

Notes:    38    L.R.A.(N.S.)    366;    49   distinguishing    authority    in    another 
L.R.A.(N.S.)  985;  2  Ann.  Cas.  886;   jurisdiction. 
Ann.  Cas.  1918D  339.  Notes:  110  A.  S.  R.  864;  1  L.R.A. 

See  Brokers,  vol.  4,  pp.  315-317.       (N.S.)  577. 

1.  Williams  v.  Paine,  169  U.  S.  55. 
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even  though  the  grantee  has  no  notice  of  such  revocation.6  Some  stat- 
utes, however,  require,  where  the  power  of  attorney  has  been  recorded, 
that  an  instrument  revoking  the  power  must  also  be  recorded  to  protect 
the  principal  against  a  conveyance  by  the  agent  to  a  bona  fide  pur- 
chaser for  value ;  e  and  where  this  is  the  effect  of  the  statutes,  an  un- 
recorded conveyance  by  the  principal  is  ineffectual  as  against  a  subse- 
quent bona  fide  grantee  holding  under  a  conveyance  from  the  agent.7 

129.  Death  of  Principal. — An  agents  authority  is  revoked  ipso 
facto  by  the  principal's  death,  irrespective  of  notice  thereof,8  and  it 
is  held  immaterial  that  the  instrument  creating  the  authority  provides 
that  it  shall  not  be  revoked  by  the  principal's  death.9  While  in  the 
case  of  a  revocation  by  the  principal  in  his  lifetime  the  power  con- 
tinues good  against  him  till  notice  is  given  to  the  agent,  the  instant 
the  principal  dies  the  estate  belongs  to  his  heirs,  or  devisees,  and  their 
rights  cannot  be  divested  or  impaired  by  any  act  performed  by  the 
agent  after  the  death  has  happened,  the  agent  then  being  a  stranger 
to  them,  and  having  no  control  over  their  property.10  Where  the  agent 
without  notice  of  his  principal's  death  contracts  on  his  behalf  for  the 
sale  of  land,  he  cannot  if  he  acquires  the  title  enforce  the'  contract  as 
his  personal  contract,  as  it  is  void  for  want  of  mutuality.11  And  for 
that  reason  a  deed  given  by  an  agent  authorized  to  sell  and  convey, 
after  the  principal's  death  but  before  the  agent  receives  information 
thereof,  is  void  and  an  action  lies  against  the  agent  at  the  instance  of 
the  grantee  to  recover  the  money  paid.12  If  the  power  to  convey  is 
coupled  with  an  interest,  it  is  irrevocable  and  of  course  the  death  of 
the  principal  cannot  operate  as  a  revocation.18 

Rights  and  Liabilities  of  Agent 

130.  In  General. — The  law  requires  the  utmost  good  faith  on  the 
part  of  the  agent,  and  his  failure  in  this  respect  may  render  him  liable 

6.  Note:  110  A.  S.  R.  864.  kins  v.  Atkins,!  Humph.  (Tenn.)  294, 

6.  Gratz  v.  Land,  etc.,  Imp.  Co.,  82  34  Am.  Dec.  648. 

Fed.  381,  27  C.  C.  A.  305,  40  L.R.A.  Notes:  110  A.  S.  R.  858;  6  L.R.A. 

393;  Best  v.  Gunther,  125  Wis.  518,  (N.S.)  855;  49  L.R.A.(N.S.)  1008. 

104  N.  W.  82,  918,  110  A.  S.  R.  851,  See  also  Principal  and  Agent,  vol. 

1  L.R.A.(N.S.)  577.  21,  p.  859. 

Note:  110  A.  S.  R.  864.  9.  Weaver  y.  Richards,  144  Mich. 

7.  Gratz  v.  Land,  etc.,  Imp.  Co.,  82  395,  108  N.  W.  382,  6  L.R.A.(N.S.) 
Fed.  381,  27  C.  C.  A.  305,  40  L.R.A.   855  and  note. 

393.  10.  Harper    v.    Little.     2    Greeni. 

8.  Hunt   v.    Rousmanier,   8   Wheat    (Me.)  14,  11  Am,  Dec.  25. 

174,  5  U.  S.   (L.  ed.)  589;  Crowe  v!       11.  Jenkins   v.    Atkins,   1    Humph. 

Triekev,  204  U.  S.  228.  27  S.  CK  275,  (Tenn.)   294,  34  Am.  Dec.  648. 

51  U.  S.  (L.  ed.)  454;  Harper  v.  Little,       12.  Harper  v.  Little,  2  Greenh  .(Me.) 

2  Greeni.  (Me.)  14,  11  Am.  Dec.  25;  14,  11  Am.  Dec.  25. 
Weaver  v.  Richards,  144  Mich.  395, 108       13.  Note:  110  A.  S.  R.  860 
N.  W.  382,  6  L.R.A.(N.S.)  855;  Jen- 
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to  bis  principal  for  the  resulting  injury.    And  it  has  been  held  that 
where  an  agent  authorized  to  sell  on  certain  terms  and  for  a  specified 
price  learns  before  a  sale  is  made  that  other  and  more  advantageous 
terms  and  prices  can  be  obtained,  he  is  bound  to  communicate  such 
facts  to  his  principal  before  making  the  sale,  and  his  failure  to  do  so 
ia  a  fraud  for  which  the  principal  is  entitled  to  recover  of  him  whatever 
loss  he  actually  suffers  through  such  failure.14    It  has  also  been  held 
that  an  agent  authorized  to  sell  land  for  a  certain  net  sum,  he  to  re- 
ceive as  compensation  all  above  that  sum,  must  disclose  to  his  prin- 
cipal a  fact  in  the  condition  of  the  land  increasing  its  value  which  he 
afterwards  learns  and  of  which  the  principal  was  ignorant  when  he 
fixed  the  price ;  a  sale  by  him  on  the  basis  of  the  sum  fixed  without 
giving  such  information  is  a  fraud,  and  if  the  purchaser  is  aware  of 
the  fact  the  vendor  may  rescind  the  sale  upon  a  tender  merely  of  what 
he  himself  received  and  need  nQt  tender  what  the  agent  himself  re- 
ceived and  retained.1*    It  has  been  held,  however,  that  an  agreement 
between  a  land  owner  and  another  person,  by  which  the  latter  is  au- 
thorized, within  a  time  designated,  to  sell  certain  real  property  and  to 
retain  for  his  commission  whatever  shall  be  realized  over  a  price 
named,  creates  a  relation  between  the  parties  more  like  that  of  vendor 
and  purchaser  than  that  of  principal  and  agent,  and  any  sale  agreed 
U>  be  made  by  the  latter  must  be  regarded  as  made  in  the  capacity  of 
vendor,  and  not  as  on  account  of  the  land  owner.10    Where  an  agent 
receives  property  from  his  principal  in  the  course  of  his  agency  he  is 
as  a  general  rule  estopped  to  deny  his  principal's  title  thereto.17    So 
where  an  agent  undertakes  to  sell  his  principal's  land  and  account  to 
him  for  the  proceeds,  he  cannot  after  having  made  a  sale  refuse  to  ac- 
count for  the  reason  that  the  principal  had  no  title.    He  is  in  such  a 
case  estopped  to  deny  the  title  of  his  principal.18    Where  an  agent 
sells  lands  on  behalf  of  his  principal  and  receives  a  deposit  he  must  as 
a  general  rule  account  to  his  principal  therefor ;  but  this  right  to  com- 
pel an  accounting  is  no  greater  than  the  right  of  the  principal  to  re- 
tain the  deposit  from  the  purchaser,  and  where  under  the  terms  of  the 
contract,  whether  such  terms  were  authorized  by  the  principal  or  not, 
the  purchaser  is  entitled  to  a  return  of  the  deposit  and  it  has  been  re- 
turned to  him  by  the  agent,  the  latter  incurs  no  liability  to  his  prin- 
cipal therefor.1*    If,  however,  the  purchaser  was  not  in  fact  under  the 
terms  of  the  contract  entitled  to  a  return  of  the  deposit,  the  agent  acts 

14.  Holmes  v.  Cathcart,  88  Minn.  28  Pac.  796,  27  A.  S.  R.  167. 

213,  92  N.  W.  956,  97  A.  S.  R.  513,  60  17.  See  Principal  and  Agent,  voL 

L.R.A.  734.     See  also  Hegenmyer  v.  21,  p.  831. 

Marks,  37  Minn.  6,  32  N.  W.  785,  5  18.  Collin*  v.  Tillou,  26  Conn.  368, 

A.  S.  R.  808.  68  Am.  Dec.  398. 

15.  Hegenmyer  v.  Marks,  37  Minn.  19.  Roberson  v.  Easton,  93  Cal.  80, 
6,  32  N.  W.  785,  5  A.  S.  R.  808.  28  Pac.  796,  27  A.  S.  R.  167, 

16.  Roberson  v.  Easton,  93  Cal.  80, 
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at  his  peril  in  returning  it  against  the  direct  instruction  of  his  prin- 
cipal, and  may  notwithstanding  such  a  return  he  held  liable  to  his 
principal  therefor.20  The  right  of  the  agent  to  compensation  for  mak- 
ing a  sale  on  behalf  of  his  principal  is  governed  by  the  general  rules 
t)f  agency  and  contract.  As  applied  to  professional  brokers  .or  real 
estate  agents  it  is  discussed  in  another  place.1  Where  the  agent  is  not 
a  professional  broker  and  there  is  no  agreement  as  to  the  compensation 
or  commission  to  be  paid,  his  compensation  is  to  be  determined  accord- 
ing to  the  just  and  fair  value  of  his  services.  In  determining  the  fair 
value  of  the  services  it  is  not  error  to  consider  what  real  estate  men  in 
the  neighborhood  customarily  charge,  though  such  charge  cannot  it 
seems  be  made  the  controlling  factor.2 

131.  Purchase  by  Agent  Generally. — The  general  rule  of  agency 
requiring  good  faith  on  the  part  of  an  agent  prohibit  one  empowered 
to  sell  his  principal's  land  from  becoming  indirectly  the  purchaser,  as 
to  permit  him  to  da  30  would  be  in  opposition  to  his  duty  to  transact 
the  business  for  the  best  advantage  of  his  principal,8  and  it  is  imma- 
terial that  the  authority  is  to  sell  at  a  fixed  price.4  This  also  precludes 
the  agent  from  selling  or"  conveying  directly  or  indirectly  to  his  wife,* 
and  it  has  been  extended  to  a  clerk  of  the  agent  who  is  engaged  in  the 
affairs  of  the'vendor  relating  to  the  sale  of  the  land.*  But  it  does  not 
affect  the  right  of  the  agent  after  the  sale  has  been  made  from  acquir- 
ing from  the  purchaser  an  interest  in  the  land.7    Where  the  fraud  ap- 

20.  Montgomery    v.    Pacific    Coast  Notes:  80  A.  S.  R.  566;  4  L.R.A. 

Land  Bureau,  94  Cal.  284,  29  Pac.  640,  218;  20  L.R.A.(N.&)  1158;  Ann.  Cas. 

28  A.  S.  R.  122.  1912A  202,  1166. 

1.  See  Brokers,  vol.  4,  p.  297  et  seq.  4.  Miller  v.  Louisville,  etc.,  R.  Co., 

2.  Morehouse  v.  Shepard,  183  Mich.  83  Ala.  274,  4  So.  842,  3  A.  S.  R.  722; 
472,  150  N.  W.  112,  Ann.  Cas.  1916E  Tyler  v.  Sanborn,  128  111.  136,  21  N. 
305  and  note.  E.  193,  16  A.  S.  R.  97,  4  L.R.A.  218 : 

3.  Stark  v.  Starr,  94  U.  S.  477,  24  Rodman  v.  Manning,  53  Ore.  336,  99 
U.  S.  (L.  ed.)  276;  Miller  v.  Louis-  Pac.  657,  1135,  20  i,.R.A.(N.S.)  1158. 
ville,  etc.,  R.  Co.,  83  Ala.  274,  4  So.  Notes:  80  A.  S.  R.  558;  Ann.  Cas. 
842,  3  A.  S.  R.  722;  Tyler  v.  Sanborn,  1912A  1175. 

128  111.  136,  21  N.  E.  193,  15  A.  S.  R.  6.  Reed  v.  Aubrey,  91  G*  435, 17  S. 

97.  4  L.R.A.  218;    In  re  Acken,  144  la.  E.  1022,  44  A.  S.  R.  49;  Tyler  v.  San- 

519,  123  N.  W.  187,  Ann.  Cas.  1912A  born,  128  111.  136,  21  N.  E.  193,  15  A. 

1166;  Sheldon  v.  Rice,  30  Mich.  296,  S.  R.  97,  4  L.R.A.  218;  McNutt  v.  Dix, 

18  Am.  Rep.  136;  McKay  v.  Williams,  83  Mich.  328,  47  N.  W.  212,  10  L.R.A. 

67  Mich.  547,  35  N.  W.  159,  11  A.  S.  660;  Green  v.  Hugo,  81  Tex.  462,  17 

R.  597 ;  McNutt  v.  Dix,  83  Mich.  328,  S.  W.  375,  26  A.  S.  R.  824. 

47  N.  W.  212, 10  L.R.A.  660;  Meek  v.  Note:  80  A.  S.  R.,558. 

Hurst,  223  Mo.  688,  122  S.  W.  1022,  See  Husband  and  Wipe,  vol.  13,  pp. 

135  A.  S.  R.  531;  Gardner  v.  Ogden,  1353-1354. 

22  N.  Y.  327,  78  Am.  Dec.  192:  Rod-  6.  Gardner  v.  Ogden,  22  N.  Y.  327, 

man  v.  Manning,  53  Ore.  336.  99  Pac,  78  Am.  Dec.  192. 

657,  1135,  20  L.R.A.(N.S.)  1158.    See  Notes:  78  Am.  Dec.  212;  20  L.R.A. 

also  Winter  v.  McMillan,  37  Cal.  256,  (N.S.)  1161. 

25  Pac.  407,  22  A.  S.  R.  243.  7,  Robertson  v.  Chapman,  162  U.  S. 
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pears  on  the  face  of  the  conveyance  relief  may  as  welj  be  administered 
in  a  court  of  law  as  in  a  court  of  equity.  (  Thus  it  has  been  held  that 
where  an  agent  executes  a  deed  in  the  name  of  his  principal,  and  the 
grantee  therein,  on  the  same  day,  by*  another  deed,  conveys  the  same 
land  back  to  the  agent,  both  deeds  are  prima  facie  fraudulent  and  void 
on  their  face,  and  the  principal  is  not  bound  by  them,  but  may  repu- 
diate the  conveyances,  and  recover  the  land  in  an  action  of  ejectment8 

132.  Purchase  from  Principal. — Due  to  the  confidential  relation  be- 
tween the  principal  and  his  agent,  a  court  of  equity  will  scrutinize 
carefully  a  purchase  directly  by  the  agent  from  his  principal  and  grant 
relief  unless  full  disclosure  has  been  made  by  the  agent  of  all  facts  of 
which  lie  had  knowledge  respecting  the  value  of  the  property.9  If, 
however,  the  purchase  is  free  from  fraud  and  after  full  disclosure  of 
all  facts,  concerning  the  property  it  will  be  sustained.10  Likewise  the 
agent  may  purchase  from  the  vendor  as  agent  for  a  third  person  if  the 
fact  of  his  dual  character  is  disclosed.11 .  Where  the  agent  became  the 
purchaser  with  the  sanction  of  his  principal  he  has  no  right  to  claim 
condensation  for  a  sale  of  jthe  land  under  the  original  employment.1* 
It  has  been  held  that  an  agent  employed  to  sell  real  estate  for  his  prin- 
cipal cannot,  without  renouncing  his  agency,  rightfully  bid  in  the 
property  for  himself  at  a  mortgage  foreclosure  sale  thereof.18  On  the 
other  hand  it  has  been  held  that  a  broker  employed  to  secure  a  loan 
to  pay  off  a  mortgage  is  not  precluded  from  becoming  a  purchaser  at 
the  foreclosure  sale  in  case  he  fails  to  secure  the  loan.14 

133.  Personal  Liability  of  Agent  to  Purchaser. — Under  the  general 
rules  of  agency  one  assuming,  without  authority,  to  make  a  contract 
for  the  sale  of  land  in  behalf  of  his  principal  is  liable  in  damages  to 
the  purchaser  for  the  breach  of  his  implied  representation  or  warranty 
of  authority  to  bind  his  principal.16    Where  a  conveyance  is  executed 

673>  14  S.  Ct.  741,  38  XL  S.  (L.  ed.)  (N.S.)  536;  Frith  v.  Alliance  Invest. 
592.  Co.,  49  Can.  Sup.  Ct.  384,  Ann.  Cas. 

Notes:  20  L.R.A.(N.S.)  1162;  Ann.  1914D  458. 
Cas.  1912A  1175.  Notes:  80  A.  S.  A.  565;  20  L.R.A. 

8.  McKay  v.  Williams,  67  Mich.  547,   (N.S.)  1163. 

ft  N.  W.  159,  11  A.  S.  R.  597.  11.  Aiple-Hemmelmann  Real  Estate 

9.  Norris  v.  Tayloe,  49  III.  17,  95  Co.  v.  Spelbrink,  211  Mo.  671,  111  S. 
Am.  Dec.  568;  Gardner  v.  Ogden,  22  N.  W.  480,  14  Ann.  Cas.  652. 

T.  327, 78  Am.  Dee\  192;  Van  Dusen  v.  12.  Christianson  v.  Mille  Lacs  Land, 

Bigebw,  13  N.  D.  277,  100  N.  W.  723,  etc.,  Co.,  113  Minn.  120, 129  N.  W.  150, 

67  L.R.A.   288:   Moseley  v.   Buck,  3  Ann.   Cas.   1912A   200   and   note,   31 

Munf.  (Va.)  232,  5  Am.  Dec.  508.  L.R.A.(N.S-)   536. 

Note:  20  L.R.  A.  (N.S.)  1163.  IS.  Kimball  v.   Ranney,  122  Mich. 

10.  Crosby  v.  Dorward,  249  III.  471,  160,  80  N.  W.  992,  80  A.  S.  R.  548,  46 
94  N.  E.  78,  140  A.  S:  R.  230 ;  Buell  v.  L.R. A.  403. 

Buckingham,  16  la.  284,  85  Am.  Dec.  14.  Clark  v.  Delano,  205  Mass.  224, 
516;  Christianson  v.  Mille  Lacs  Land,  91  N.  E.  299,  29  L.R.A.(N.S.)  595  and 
etc.;  Co.,  113  Minn.  120,  129  N.  W.  note. 

150,  Ann.  Cas.  1012A  200,  31  L.R. A.       15.  Wallace  v.  Bentley,  77  Cal.  19, 
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by  ah  agent  in  the  name  of  and  as  the  act  of  the  principal  it  is  not 
binding  in  any  way  on  him  as  his  deed  even  though  he  had  no  author- 
ity, and  therefore  he  is  not  personally  liable  on  the  covenants  there- 
in,™ and  the  covenants  cannot  operate  as  an  estoppel  so  as  to  pass  an 
interest  thereafter  acquired  by  him.17  It  has  been  held,  however,  that 
where  the  deed  contains  an  express  recital  that  the  agent  had  author- 
ity to  mate  the  conveyance  he  is  thereby  estopped  to  assert  his  want 
of  authority,  in  case  he  thereafter  acquires  the  title  of  Jiis  principal.18 
A  contract  whereby  a  person  agrees  to  sell  property  owned  by  himself 
and  others,  which  purports  on  its  face  and  by  its  terms  to  be  the  con- 
tract only  of  the  individual  who  sells,  is  not  a  contract  by  the  vendor 
to  sell  as  an  agent  for  the  others,  although  the  seller  falsely  represented 
to  the  buyer  that  he  had  full  power  and  authority  to  sell  the  interests 
of  such  other  persons,  and  therefore  the  purchaser  cannot  maintain  an 
action  against  the  vendor  on  the  ground  of  want  of  authority  on  his 
part  to  bind  his  co-owners.10  Where  the  contract  is  in  the  name  of  the 
principal  and  is  ineffectual  to  bind  him  because  of  his  death  before  the 
contract  was  made,  and  the  consequent  revocation  of  the  agent's  au- 
thority, it  imposes  no  liability  whatsoever  on  the  agent  if  he  acted  in 
good  faith  and  without  notice  of  his  principal's  death;  nor  can  the 
agent  compel  the  purchaser  to  perform  the  contract  as  a  personal  con- 
tract with  the  agent  even  though  the  latter  is  in  a  position  to  mako  a 
good  title.20  If  the  purchaser  has  knowledge  of  the  want  of  authority 
on  the  part  of  the  agent  to  bind  his  principal  he  cannot  hold  the  agent 
liable  in  damages  in  case  the  principal  refuses  to  carry  out  the  con- 
tract.1 According  to  the  better  view  the  remedy  of  the  grantee  in  case 
"an  agent  without  authority  executes  a  conveyance  or  an  executory  con- 
tract of  sale  in  the  name  of  his  principal  is  by  a  special  action  on  the 
case  grounded  on  the  misrepresentation  by  the  agent  of  his  authority 
to  bind  his  principal  and  not  on  the  contract  as  the  contract  of  the 
agent.2  Where  the  agent  contracts  in  the  name  of  his  principal  and 
has  authority  to  bind  him  he  of  course  incurs  no  personal  liability  by 
reason  of  any  default  on  the  part  of  his  principal;  but  if  the  agent 
contract  in  his  own  name  he  may  be  held  personally  liable  on  the  con- 

18  Pac.  788, 11  A.  S.  R.  231;  Pumpelly  Cas.  1912B  671,  32  L.R.A.(N.S.)  854. 

v.  Phelps,  40  N.  Y.  59,  100  Am.  Dec.  19.  Raudabongh  v.  Hart,  61  Ohio  St. 

463;  Le  Roy  v.  Jacobosky,  136  N.  C.  73,  55  N.  E.  214,  76  A.  S.  R.  361. 

443,  48  S.  E.  796,  67  L.R. A.  977 ;  Ken-  20.  Jenkins  v.   Atkins,   1   Humph, 

nedy  v.  Stonehouse,  13  N.  D.  232,  100  (Tenn.)  294,  34  Am.  Dec.  648. 

N.  W.  258,  3  Ann.  Cas.  217  and  note.  1.  Le  Roy  v.  Jacobosky,  136  N.  C. 

16.  Harper    v.    Little,    2    Greenl.  443,  4&  S.  E.  796,  67  L.R.A.  977. 
(Me.)  14,  11  Am.  Dec.  25.  2.  Harper  v.  little,  2  Greenl.  (Me.) 

17.  Harper  v.  Little,  2  Greenl.  (Me.)  14, 11  Am.  Dee.  25;  Le  Roy  v.  Jacob- 
14,  11  Am.  Dec.  25.  osky,  136  N.  C.  443,  48  S.  E.  796,  67 

18.  Stow  v.  Wyse,  7  Conn.  214,  18  L.R.A.  977. 

Am.  Dec.  99.  See  also  Bliss  v.  Tid-  Notes:  34  LJLA.(N.S.)  518;  3  Ann. 
rick,  25  S.  D  533, 127  N.  W.  852,  Ann.  Cas.  219. 
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tract,  though  his  signature  is  followed  by  descriptive  words  of  agency.9 
Where  a  part  payment  has  been  made  to  the  vendor's  agent  and  is  still 
in  his  hands,  the  purchaser  may  recover  it  from  the  agent  if  the  cir- 
cumstances are  such  that  he  would  be  entitled  to  recover  it  from  the 
principal.4 

VIII.  General  Construction  and  Operation  op  Contract 

General  Principles 

134.  Rules  of  Construction  Stated. — Contracts  for  the  sale  of  land, 
as  in  case  of  other  contracts,  should  be  so  construed  as  to  uphold  and 
give  effect  to  them,  rather  than  the  contrary,  if  possible.    The  max- 
im, ut  res  magis  valeat  quam  pereat,  is  fully  applicable  to  such  con* 
tracts.1   And  the  cardinal  principle  in  the  construction  of  all  written 
contracts,  including  contracts  for  the  sale  of  land,  is  to  ascertain  the 
intention  of  the  parties  and  give  effect  thereto  if  it  can  be  collected 
from  the  instrument  and  the  circumstances  without  violating  some 
settled  legal  principle.*    Words  are  to  be  construed  in  the  manner  in 
which  the  parties  understood  them ;  resort  is  to  be  had  to  every  clause 
and  word  in  the  instrument,  for  the  purpose  of  ascertaining  that  un- 
derstanding and  intent,  and  the  intent  of  the  parties  when  thus  ascer- 
tained is  to  be  the  governing  rule  for  carrying  the  contract  into  effect.7 
Where  the  contract  consists  of  or  is  evidenced  by  several  connected  in- 
struments constituting  one  entire  transaction,  they  must  be  construed 
together  as  a  whole,  and  not  as  separate  independent  purchases  or 
transactions.8    If  the  contract  is  partly  written  and  partly  printed  and 
the  two  are  inconsistent,  the  written  portioji  controls ;  •  where,  how- 
ever, there  is  no  real  conflict  between  the  written  and  printed  matter, 
undue  prominence  or  effect  is  not  to  be  given  to  the  former  and  thereby 
override  the  manifest  intent  of  the  parties  as  evidenced  by  the  entire 
agreement10 

3.  Melone  v.  Ruffino,  129  Cal.  514,  8.  Atchison,  etc.,  R.  Co.  v.  Chicago, 
62  Pac.  93,  79  A.  S.  fy  127.  etc.,  R.  Co.,  162  111.  632,  44  N.  E.  832, 

4.  Pancoast  v.  Dinsmore,  105  Me.  35  L.R.A.  167;  Knight  v.  Dyer,  57  Me. 
471,  75  Atl.  43, 134  A.  S.  R.  582.  174,  99  Am.   Dec.   765;   Jennings  v. 

6.  Atwood  v.  Cobb,  16  Pick.  (Mass.)  Todd,  118  Mo.  296,  24  S.  W.  148,  40 

227,  26  Am.  Dec.  657.  A.  S.  R.  373 ;  Weber  v.  Rothschild,  15 

6.  Atchison,  etc.,  R.  Co.  v.  Chicago,  Ore.  385,  15  Pac.  650,  3  A.  S.  R.  162; 
etc.,  R.  Ca,  162  HI.  632,  44  N.  E.  823,  Bradtfeldt  v.  Cooke,  27  Ore.  194,  40 
35  L.R.A.  167;  Atwood  v.  Cobb,  16  Pac.  1,  50  A.  S.  R.  701. 

Pick.  (Mass.)  227,  26  Am.  Dec.  657;  9.  Davis  v.  Lee,  52  Wash.  330,  100 

Greenwood  v.  Ligon,  10  Smedes  &  M.  Pac.  752, 132  A.  S.  R.  973;  Gilbert  v. 

(Miss.)  615,  48  Am.  Dec.  775;  Post  v.  Stockman,  76  Wis.  62,  44  N.  W.  845, 

Weil,  115  N.  T.  361,  22  N.  E.  145,  12  20  A.  S.  R.  23  (inconsistency  as  to 

A.  S.  R.  809,  5  L.R.A.  422.  character  of  deed  to  be  given).     See 

7.  Atwood  v.  Cobb,  16  Pick.  (Mass.)  also  Contracts,  vol.  6,  pp.  847-848. 
227.  26  Am.  Dec  657.  10.  Davis  v.  Lee,  52  Wash.  330, 100 
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135.  Executed  or  Executory  Nature  of  Contract. — The  question  has 
frequently  arisen  whether  the  instrument  involved  is  an  executed  as 
distinguished  from  an  executory  contract  to  convey.11  As  bearing  on 
the  determination '  of  this  question,  the  fact  that  the  instrument  is 
couched  in  the  past  tense  will  not  prevent  it  from  being  construed 
as  an  executory  contract  if  such  is  the  apparent  intention  qt  the 
parties,19  as  where  the  contract  recites  that  the  vendor  has  "sold"  or 
"bargained  and  sold"  the  land  to  the  purchaser,18  especially  where,  by 
reason  of  technical  rules  regulating  the  subject  of  conveyances,  the  in- 
strument ia  ineffectual  to  operate  as  a  conveyance.14  In  determining 
whether  an  instrument  is  to  operate  as  an  immediate  conveyance  or 
only  as  an  executory  contract,  the  court  will  look  to  the  intention  of 
the  parties,  and  this  is  to  be  sought  for  in  every  part  of  the  contract,1* 
and  where  it  is  doubtful  on  its  face  whether  the  instrument  was  in- 
tended as  a  present  conveyance,  light  may  be  shed  on  it  by  the  attend- 
ing circumstances.1*  The  first  consideration  is  to  inquire  whether  the 
language  imports  a  present  conveyance  or  contemplates  a  further  as- 
surance to  pass  the  title,17  and  as  a  general  rule  the  use  of  present 
words  of  conveyance  are  to  be  given  effect  and  the  instruments  con- 
strued as  a  conveyance ; 18  still  such  words  may  be  controlled  by  other 
parts  of  the  instrument,  indicating  that  the  parties  did  not  intend  it 
as  a  present  conveyance,  but  an  agreement  for  a  future  conveyance, 
and  so  executory.19    The  mere  fact  that  the  price  is  to  be  paid  in  the 

Pac.  752,  132  A.  S.  R.  973  (change  of  Tenn.  79,  201  S.  W,  141,  Ann.  Cas. 

printed  form  so  as  to  substitute  "quit-  1918D  983. 

claim  deed"  for  "deed"  held  not  to  ab-  14.  Atwood     v.     Cobb,     16     Pick. 

solve  vendor  from  the  duty  to  make  a  (Mass.)  227,  26  Am.  Dec.  657. 

good  title).  16.  Williams  r.  Paine,  169  U.  S.  65, 

11.  Chapman  v.  Glaasell,  13  Ala.  50,  18  S.  Ct.  279,  42  U.  S.  (L.  ed.)  658; 
48  Am.  Dec.  41;  Atwood  v.  Cobb,  16  Stewart  v.  Lang,  37  Pa.  St.  201,  78 
Pick.  (Mass.)  227,  26  Am.  Dec.  657;  Am.  Dec.  414;  Phillips  v.  Swank,  120 
Bergere  v.  Chaves,  14  N.  M.  352,  93  Pa.  St.  76, 13  Atl.  712,  6  A.  S.  E.  69L 
Pac.  762,  51  L.R.A.(N.S.)  50;  Jack-  16.  Bortz  v.  Bortz,  48  Pa.  St.  382, 
son  v.  Myers,  3  Johns.  (N.  Y.)  388,  3  86  Am.  Dec.  603;  Phillips  v.  Swank, 
Am.  Dec.  504;  Lighty  v.  Sharb,  3  Pen.  120  Pa.  St.  76,  13  Atl.  712,  6  A.  S.  B. 
&  W.    (Pa.)   447,  24  Am.  Dec.  334;  691. 

Willey  v.  Day,  51  Pa.  St.  51,  88  Am.  17.  Phillips  v.  Swank,  120  Pa.  St 

Dec.  562;  Phillips  v.  Swank,  120  Pa.  76,  13  Atl.  712,  6  A.  S.  R.  691. 

St.  76,  13  Atl.  712,  56  A.  S.  R.  691;  18.  Bortz  v.  Bortz,  48  Pa.  St  382, 

Cross    v.    Buskirk-Rutledge    Lumber  86  Am.  Dec.  603. 

Co.,  139  Tenn.  79^  201  S.  W.  141,  Ann.  Note:  48  Am.  Dec.  45.     .                 f 

Cas.  1918D  983.  .    19.  Williams  v.  Paine,  169  U.  S.  55, 

12.  Atwood  v.  Cobb,  16  Pick.  18  S.  Ct  279,  42  U.  S.  (L.  ed.)  658; 
(Mass.)  227,  26  Am.  Dec.  657;  Cross  Chapman  v.  Glassell,  13  Ala.  50,  48 
v.  Buskirk-Rutledge  Lumber  Co.,  13d  Am.  Dec.  41;  Bergere  v.  Chaves,  14 
Tenn.  79,  201  S.  W.  141,  Ann.  Cas.  N.  M.  352,  93  Pac  762,  51  L.R.A. 
1918D  983.  (N.S.)  50;  Jackson  v.  Myers,  3  Johns. 

13.  Atwood  v.  Cobb,  16  Pick.  (N.  Y.)  388,  3  Am.  Dec.  504;  Sher- 
(Mass.)  227,  26  Am.  Pec.  657;  Cross  man  v.  Dill,  4  Yeatea  (Pa,)  295,2  Am. 
v.  Buskirk-Rutledge  Lumber  Co.,  139  Dec.  408;  Stewart  v.  Lang,  37  Pa.  St. 
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future  can  afford  no  inference  that  a  present  conveyance  was  not  inr 
tended.20    Where  an  instrument  on  its  face  purports  to  be  a  convey- 
ance, and  was  intended  by  the  parties  so  to  operate,  if,  by  reason  of 
technical  rules,  it  cannot  operate  as  such  a  court  of  equity  will  fre- 
quently construe  it  as  an  agreement  to  convey.    This  principle  is  "exT 
wnpiified  in  the  case  of  a  conveyance  executed  by  an  agent  which  is 
•ineffectual  to  operate  as  such  by  reason  of  the  want  of  authority  un- 
der seal  or  the  method  of  execution.1    Where  the  transaction  is  in  the 
form  of  a  conveyance  subject  to  a  condition  precedent,  it  is  executory 
in  its  nature,  and  the  title  does  not  vest  in  the  purchaser  until  the  con- 
dition is  performed.    It  is  otherwise,  however,  where  the  condition  is 
a  condition  subsequent;  in  such  a  case  the  title  vests  in  the  purchaser, 
subject  to  divestiture  by  the  nonperformance  of  the  condition.9 

136.  Extrinsic  Evidence  to  Vary  or  Explain  Contract. — The  gen- 
eral rule  that  oral  evidence  of  contemporaneous  stipulations  is  inad- 
missible to  vary  or  modify  a  written  contract 8  is  especially  applicable 
to  contracts  for  the  sale  of  land  required  by  the  statute  of  frauds  to 
b©  in  writing.4    Thus  it  is  not  competent  to  show  by  oral  evidence 
that  payment  was  to  be  made  in  some  other  way  than  specified  in  the 
written  contract,6  or  at  a  different  time.6    And  where  the  contract  calls 
for  a   quitclaim  deed,  and  provides  that  the  purchaser  shall  pay  all 
taxes  assessed  on  the  land  after  a  certain  date,  parol  evidence  is  inad- 
missible to  show  a  contemporaneous  oral  agreement  that  the  vendor 
pontracted  to  pay  all  taxes  on  the  land  assessed  prior  to  such  date, 
]&  "tile  absence  of  claim  or  proof  of  any  mistake  or  fraud  in  draught- 
lnS  ttie  contract,  or  that  it  does  not  contain  all  that  the  parties  intend1- 
e<*    sViould  be  inserted  therein.7    Though  the  contract  appears  on  its 

%*X*  "*8  Am.  Dec.  414;  Dreisbacb  v.  Hudson,  131  Kv.  185,  114  S.  W.  788, 
j  r^**ss,  126  Pa.  St.  32,  17  Atl.  513,  3  133  A.  S.  R.  231;  Marshall  v.  Haney, 
**  ^.  836.  4  Md.  498,  59  Am.  Dec.  92;  Baltimore 

*>t*:  48  Am.  Dec.  45.  Permanent  Bldg.,  etc.,  Soc.  v.  Smith, 

•    Borte  v.  Borts,  48  Pa.  St  382,  54  Md.  187,  39  Am.  Rep.  374;  Atwood 
*n.  Dec.  603.  v.  Cobb,  16  Pick.  (Mass.)  227,  26  Am. 

See  supTa,  par.  120.  Dec.    657;    Roden    v.    Williams,   100 

~~*x  ^?oftol£  v'  J™^33  Me>  ^  W  Neb.  64,  158  N.  W.  360,  L.R.A.1917A 
15e~  .  ??•,.  ?.ee  P**1*'  voL  8'  p-  415;  Light  v.  Grant,  73  W.  Va.  56,  79 
<Kti*  5s  to  ^e  distmctipn  between  con-   g   R  1QU  51  KRJL(N#S-)  792;  Gil- 

•■OuSt ?reCedeQt  and  condltlons  rob-  bert  v.  Stockman,  76  Wis.  B2,  44  N.  W. 

.J?-    See  Evidence,  vol.  10,  p.  1016  et  ^  |°.  £■  *-  R  23'        ,   .  .    \na  _ 
s^qm  t  >  r  5   Richardson  v.  Hardwick,  106  U. 

«  *•    Richardson  v.  Hardwick,  106  U.  8-252, 1  S.  Ct.  213,  27  U.  S.  (L.  ed.) 

ni^52>  1  S.  Ct.  213,  27  U.  S.  (L.  ed.)  145- 

J£5 ;  Minneapolis,  etc.,  R.  Co.  v.  Cox,  «•  Hawkms  v.    Studdard,   132   Ga. 

IS  Ia  306,  41  N.  W.  24,  14  A.  8.  R.  265,  63  S.  E.  852,  131  A.  S.  R.  190. 

£*S ;  Bacon  v.  Leslie,  50  Kan.  494,  31  7.  Gilbert  v.  Stockman,  76  Wis.  62, 

*^«.  1066,  34  A.  S.  R.  134;  Anthony  v.  44  N.  W.  845,  20  A.  S.  R.  23. 
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face  to  be  a  present  binding  contract,  oral  or  extrinsic  evidence  is  ad- 
missible to  show  that  it  never  became  operative  as  a  contract;  that  is, 
the  parties  may  show  a  separate  agreement,  constituting  a  condition 
precedent  to  the  attaching  of  any  obligation  under  the  contract.8  It 
is  otherwise,  however,  as  regards  the  delivery  of  a  deed  to  the  grantee ; 
a  deed  cannot  be  delivered  to  the  grantee  in  escrow,  and  if  so  delivered 
a  parol  condition  attempted  to  be  attached  to  the  delivery  is  ineffectual 
to  prevent  its  passing  the  title.9  It  has  also  been  held  that  a  writing 
in  the  form  of  a  receipt  acknowledging  merely  the  receipt  of  a  certain 
sum  in  part  payment  for  certain  land  is  not  itself  a  contract  for  the 
sale  of  the  land  but  is  simply  evidence  of  the  payment  of  the  sum  of 
money  specified  for  the  particular  object  named  and  is  subject  to  be 
explained  and  supplemented  by  evidence  aliunde.10  The  court  may 
take  into  consideration  the  conditions  and  circumstances  under  which 
the  parties  contracted  and  construe  the  contract  in  the  light  thereof 
for  the  purpose  of  arriving  at  the  intention  of  the  parties  and  of  remov- 
ing latent  ambiguities.11  Collateral  agreements  not  inconsistent  with 
the  terms  of  the  written  contract  may  be  shown  by  oral  evidence.11 
Thus  where  a  money  consideration  alone  is  recited  in  a  contract  for 
the  sale  of  land  to  a  railroad  company  for  a  right  of  way,  oral  evidence 
of  an  agreement  by  the  company  to  fence  its  lands  has  been  held 
admissible.1* 

Purchase  Money  or  Consideration 

137.  In  General. — In  case  of  deeds,  the  recital  of  the  consideration 
is  not  conclusive  as  regards -the  actual  consideration  and  it  may  be 
shown  by  oral  evidence  that  a  different  or  greater  consideration  was 
agreed  to  be  paid.14  Where  an  agent  authorized  to  buy  land  orally 
agrees  to  pay  more  than  the  consideration  mentioned  in  the  deed,  the 
principal  is  liable  therefor  if  he  accepts  and  claims  the  benefits  of  the 

8.  Wendlinger  v.  Smith,  75  Va.  309,  1066,  34  A.  8.  R.  134. 

40  Am.  Rep.  727.    See  Contracts,  vol.  12.  Windsor  v.   St.  Paul,   etc.,  R. 

6,  p.  643;  Evidence,  vol.  10,  p.  1053  Co.,  37  Wash.  156, 79  Pac.  613,  3  Ann. 

et  sea.  Cas.  62. 

9.  Wipfler  v.  Wipfler,  153  Mich.  18,  13.  Windsor  v.  St.  Paul,  etc,  R.  Co., 
116  N.  W.  544,  16  L.R.A.(N.S.)  941  37  Wash.  156,  79  Pac.  613,  3  Ann.  Cas. 
and  note.    See  Escrow,  vol.  10,  p.  629  62. 

et  seq.  14.  Ludeke  v.   Sutherland,   87  HL 

10.  McKinney  v.  Harvie,  38  Minn.  481,  29  Am.  Rep.  66;  Cardinal  v. 
18,  35  N.  W.  668,  8  A.  S.  R.  640.        Hadley,  158  Mass.  352,  33  N.  E.  575, 

11.  Harten  v.  Loffler,  212  U.  S.  397,  35  A.  S.  R.  492;  Windsor  v.  St  Paul, 
29  S.  Ct.  351,  53  U.  S.  (L.  ed.)  568;  etc.,  R.  Co.,  37  Wash.  156, 79  Pac.  613, 
Brown  v.  Doane,  86  Ga.  32,  12  S.  E.  3  Ann.  Cas.  62;  Kickland  v.  Menasha 
179,  11  L.R. A.  381 ;  Schurger  v.  Moor-  Wooden- Ware  Co.,  68  Wis.  34,  31  N. 
man,  20  Idaho  97,  117  Pac.  122,  Ann.  W.  471,  60  Am.  Rep.  83L  See  Deeds, 
Cas.  1912D  1114,  36  L.R.A.(N.S.)  313;  vol.  8,  p.  968. 

Bacon  v.  Leslie,  50  Kan.  494,  31  Pac. 
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purchase.11  In  case  of  executory  contracts  of  sale,  as  the  statement  of 
the  agreed  price  is  one  of  the  material  and  essential  terms  of  the  con- 
tract it  would  seem  that  oral  evidence  cannot  be  admitted  to  vary  or 
add  to  it.lf  The  word  *T>y"  as  used  in  relation  to'  place  ordinarily 
means  "at  or  near,"  but  its  import  is  more  indefinite  when  used  to  ex- 
press the  relation  of  tim^  In  this  application  it  ordinarily  means  "on 
or  before." 17  Sometimes  provision  is  made  for  fixing  the  purchase 
price  by  appraisers  to  be  appointed  by  the  parties.  Persons  so  appoint- 
ed are  not  arbitrators  and  after  their  appointment  their  authority  is 
not  revocable  at  the  will  of  one  party.18  Where  the  wife  of  the  ven- 
dor refuses  to  join  in  the  deed  so  as  to  release  her  right  of  dower  and 
in  consequence  the  purchaser  gives  a  note  for  a  part  of  the  purchase 
money  made  payable  on  the  condition  that  the  wife  sign  the  deed, 
otherwise  to  be  void,  payment  of  the  note  cannot  bo  enforced  if  the 
wife  dies  without  signing  the  deed.10  If  the  purchaser  is  given  the 
right  to  a  reduction  in  the  amount  of  the  purchase  money  upon  the 
performance  of  certain  conditions,  he  forfeits  all  right  to  such  reduc- 
tion if  he  fails  to  comply  with  the  conditions.20 

138.  Sale  by  Acreage  Generally. — Where  land  is  sold  at  a  certain 
price  per  acre,  the  actual  acreage  governs  in  determining  the  amount 
to  be  paid.1  And  this  is  true  as  regards  a  contract  for  the  sale  of  land 
described  by  the  sectional  number  given  it  on  the  government  survey, 
as  where  the  contract  is  for  the  sale  at  a  certain  price  per  acre  of  a  cer- 
tain quarter  of  a  quarter  section  of  land.  The  unit  in  such  a  case  is 
not  the  usual  forty  acres  in  a  quarter  of  a  quarter  section  but  the  actual 
acreage,  which,  especially  in  sections  having  a  range  line  for  their 
western  or  a  township  line  for  their  northern  boundary,  frequently 
overrun  or  underrun  to  a  considerable  extent2  It  has  been  held  in  a 
number  of  cases  that  an  agreement  to  buy  a  specific  tract  of  land  at  a 

15.  Windsor  v.  St  Paul,  etc.,  R.  Co.,  the  general  right  of  a  party  to  revoke 
37  Wash.  166,  79  Pac.  613,  3  Ann.  Cas.  a  submission  to  arbitration. 

62;   Kickland   v.   Menasha   Wooden-      If  Pmfagast  v.  Meserve,  22  N. 

Ware  Co.,  68  Wis.  34,  31  N.  W.  471,  H-fli09i53  Am'  R60'  f4'      ,     r 

^  .       t,'       Qoi  20.  Rogers     Development     Co.     v. 

ilT^     it      \  a;„~  ™~<rr«r,li   «*  Southern  California  Real  Estate  In- 

16.  See  ^  P^dmg  pai^raph  as  ^  m  p^  g34 

to  the  admissibility  of  oral  evidence  to         LJL^(N#S0  543. 

add  to  or  vary  written  contracts  for       L  Aghcovm  v#  Smithf  2  Pen.  &  W. 

the  sale  of  land.  /pa )  211,  21  Am.  Dec.  437:  Hundley 

17.  Ferguson  v.  Coleman,  3  Rich.  L.  y  L  6  Mun£  <Y&.)  342,  7  Am. 
(S.  C.)  99,  45  Am.  Dec.  761.  See  Dec  685;  Curfcis  l^  etc#>  Co#  v< 
also  Time,  vol.  26,  p.  745.  Interior  Land  Co.,  137  Wis.  341,  118 

18.  Guild  v.  Atchison,  etc.,  R.  Co.,  n#  ^.  853,  129  A.  S.  R.  1068. 

57  Kan.  70,  45  Pac.  82,  57  A.  S.  R.  2.  Curtis  Land,  etc,  Co.  v.  Interior 

312,  33  LJt-A.  77.    See  generally  Ab-  Land  Co.,  137  Wis.  341,  118  N.  W. 

bitration  and  Award,  vol.  2,  pp.  352,  853,  129  A.  S.  R.  1068  (case  m  which 

366  et  seq.,  as  to  the  distinction  be-  quarter  of  quarter  section  contained 

tween  appraisers  and  arbitrators,  and  only  22.13  acres)* 


§  139  VENDOR  AND  PURCHASER        27  R.  C.  L. 

r 

.specified  price  per  acre  which  also  contains  an  estimate  of  the  acreage 
as  being  a  certain  number  of  acres  more  or  less,  no  provision  being 
made  for  a  survey  prior  to  the  conveyance  to  ascertain  its  actual  acre- 
age, requires  the  purchaser  to  pay  for  the  number  of  acres  as  estimated, 
though  this  be  considerably  more  than  the  tract  actually  contains.* 
On  the  other  hand  it  has  been  held  that  where  a  specific  tract  of  land 
is  sold  at  a  fixed  price  per  acre,  the  purchaserns  bound  to  take  and  pay 
for  the  entire  acreage,  though  it  largely  exceeds  an  estimate  of  the 
acreage  given  by  the  vendor  at  the  time  of  the  sale.4  A  misapprehen- 
sion by  the  purchaser  in  such  a  case  as  to  the  actual  acreage  does  not 
entitle  him,  in  the  absence  of  fraud  or  misrepresentation  by  the  ven- 
dor, to  withdraw  from  or  rescind  the  sale  on  the  ground  of  mistake.5 
In  the  case  of  a  sale  of  land  described  by  the  section  number  given  it 
on  the  government  survey,  it  has  been  held  that,  in  the  absence  of 
proof  to  the  contrary,  the  presumption  would  be  that  the  correct 
acreage  is  shown  by  such  survey.f 

139.  Inclusion  of  Land  Covered  by  Water. — A  question  of  some  dif- 
ficulty arises  in  determining  the  acreage  to  be  paid  for  when  land  is 
conveyed  as  bounded  by  a  navigable  stream  which  is  sufficient  to  carry 
the  title  of  the  purchaser  to  the  center  of  the  stream.7  In  case  of  small 
unnavigable  streams  and  ponds  it  would  seem  that  the  area  covered 
by  their  waters,  to  which  title  passes  to  the  purchaser,  is  to  be  included 
in  computing  the  acreage.  But  when  a  sale  is  made  of  land  by  the 
acre,  at  a  fixed  price  per  acre,  bounded  on  a  navigable  stream  in  the 
•ordinary  acceptation  of  that  term,  the  parties  do  not  contemplate  that 
the  purchaser  is  to  pay  for  the  land  between  ordinary  low  water  mark 
and  the  center  of  the  stream,  and  actually  covered  by  the  water.  The 
right  of  the  public  to  an  easement  in  the  stream  may  well  be  held  to 
take  so  much  of  the  tract  out  of  the  estimate,  unless  the  contract  ex- 
pressly calls  for  the  center  of  the  stream.  A  safe  rule  to  adopt  in  all 
such  cases,  therefore,  is  that  the  vendor  intends  to  convey  to  ordinary 
low  water  mark,  and  that  the  proprietorship  of  the  soil  under  the 
water,  "by  construction  of  law,"  or  to  use  the  words  of  Sir  Matthew 
Hale,  "of  common  right,"  usque  filum  aquae,  goes  with  the  ownership 
of  the  adjacent  banks.8  If,  however,  there  are  islands  in  the  stream 
which  pass  by  operation  of  law,  they  ought  to  be  estimated  in  ascer- 

3.  Jones  v.  Plater,  2  Gill  (Md.)  125,       5.  Ashcom  v.  Smith,  2  Pen.  &  W. 
41  Am.  Dec.  408  (acreage  estimated  as    (Pa.)  211,  21  Am.  Dec.  437. 

being  928  acres;  shortage  55  acres);       6.  Curtis  Land,  etc.,  Co.  v.  Interior 

Paure  v.  Martin,  7  N.  Y.  210,  57  Am.  Land  Co.,  137  Wis.  341,  118  N.  W. 

Dec.   515    (stated   acreage   96   acres;  853, 129  A.  S.  R.  1068. 
shortage  10  acres).                   '  7.  See  Boundaries,  vol.  4,  pp.  85, 

4.  Ashcom  v.  Smith,  2  Pen.  &  W.  86,  as  to  the  general  effect  of  bounding 
(Pa.)  211,  21  Am.  Dec.  437  (excess  of  a  tract  by  a  stream. 

45  acres  in  sale  of  land  by  the  acre       8.  Holbert  v.  Edens,  5  Lea  (Tenn.) 

estimated  to  contain  130  acres  more  or   204,  40  Am.  Rep.  26. 

3ess). 
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taining  the  quantity  to  be  paid  for.9  If  the  stream  is  navigable  in  its 
legal  sense  both  the  soil  covered  by  the  water  ag  well  as  the  use  of  the 
stream  belong  to  the  public,  and  no  land  under  water  passes,  and 
therefore  none  is  to  be  included  in  determining  the  acreage  to  be  paid 
for.10 

140.  Provision  for  Payment  to  Third  Person  Generally. — Ordinarily 
a  purchaser  of  mortgaged  premises  incurs  no  personal  liability  for  the 
payment  of  the  mortgage  debt,11  but  frequently  in  the  sale  of  prem- 
ises on  which  a  mortgage  or  other  similar  lien  exists,  provision  is  made 
under  which  the  purchaser  assumes  the  payment  of  the  mortgage  debt 
as  a  part  of  the  consideration  of  the  purchase.    This  as  a  general  rule 
renders  the  purchaser  liable  to  save  the  vendor  harmless  on  account  of 
his  liability  to  pay  such  debt.1*    And  the  broad  rule  is  laid  down  that, 
independently  of  contract,  whenever  a  mortgage  debt  forms  a  part  of 
the  consideration  of  purchase,  equity  implies  a  promise  on  the  part  of 
the  purchaser  to  indemnify  the  vendor  against  the  personal  obligation 
to  pay  the  mortgage  "money;  for  having  become  owner  of  the  estate, 
he  must  be  supposed  to  intend  such  indemnity.18    A  stipulation  by 
which  a  purchaser  assumes  and  agrees  to  pay  a  mortgage  is  generally 
held  to  be  a  contract  not  merely  to  indemnify  the  vendor,  but  to  pay 
the  debt,  and  sufficient  to  sustain  an  action  by  the  vendor  without  first 
having  paid  the  debt,  and  he  may  recover  as  damages  the  amount  of 
the  debt.14    A  purchaser  of  a  portion  of  mortgaged  premises,  who  as- 
sumes the  payment  of  a  proportionate  share  of  the  mortgage  debt,  is 
to  that  extent  liable  to  the  vendor  as  though  -he  was  the  purchaser  of 
the  whole  property.1*    Where  the  purchaser  of  an  undivided  interest 
in  a  tract  of  land  assumes  the  payment  of  a  part  of  a  mortgage  cover- 
ing the  whole  tract,  and  such  tract  is  sold  under  a  foreclosure  of  the 
mortgage,  he  is  entitled,  as  regards  his  liability  to  the  vendor,  to  be 
credited  with  the  sum  his  interest  in  the  land  went  to  the  satisfaction 
of  the  mortgage  debt.lf    Where  a  mortgagor  sells  land  and  the  pur- 
chaser assumes  payment  of  the  mortgage  and  also  gives  a  second  mort- 
gage on  a  part  of  the  land  to  secure  the  unpaid  purchase  money,  the 
grantor  has  the  right,  under  the  general  principles  of  marshaling  as- 
sets, to  require  the  mortgagee  to  resort  first  to  the  part  of  the  land  not 
covered  by  the  second  mortgage,  and  this  right  may  be  enforced 

9.  Holbert  v.  Edens,  5  Lea  (Tenn.)    44  N.  E.  25,  47  N.  E.  150,  37  L.R.A. 
204,  40  Am.  Dec.  26.  233 ;  Furnas  v.  Durgin,  119  Mass.  500, 

10.  As  to  the  ownership  of  land  un-  20  Am.   Rep.   341.     But  see  Poe  V. 
der  navigable  waters,  see  Waters.  Dixon,  60  Ohio  St.  124,  54  N.  E.  86,  71 

11.  See  Mortgages,  voL  19,  p.  372.  A.  S.  R.  713. 

12.  Snvder    v.     Summers,    1    Lea  15.  Snyder    v.    Summers,    1    Lea 
(Tenn.)  534,  27  Am.  Rep.  778.  (Tenn.)  534,  27  Am.  Dec.  778. 

IS.  Snyder     v.     Summers,    1    Lea       16.  Lowe  v.  Turpie,  147  Ind.  652, 
(Tenn.)  534,  27  Am.  Eep.  778.  44  N.  E.  25,  47  N.  E.  150,  37  L.R.A. 

14.  Lowe  T.  Turpie,  147  Ind.  652,  233. 
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against  a  subsequent  purchaser  of  the  part  of  the  tract  not  covered  by 
the  second  mortgage.17  ' 

141.  Liability  of  Purchaser  to  Third  Person  Generally. — Frequent- 
ly the  contract  of  sale  requires  the  purchase  money  or  a  part  thereof 
to  be  paid  to  a  third  person,  and  under  the  general  principles  applies 
ble  to  contracts  entered  into  for  the  benefit  of  a  third  person,  the  per- 
son to  whom  payment  is  to  be  made  may  sue  thereon,18  and  such  third 
person  has  been  held,  by  way  of  subrogation,  to  be  entitled  to  enforce 
a  vendor's  lien  for  the  satisfaction  of  his  claim.19  When  mortgaged 
premises  are  sold  by  the  mortgagor,  and  the  purchaser  expressly  as- 
sumes the  payment  of  the  mortgage  as  a  part  of  the  consideration,  the 
purchaser  incurs  a  personal  liability  enforceable  by  the  mortgagee ;  20 
and  it  is  held  that  such  a  purchaser  cannot  have  the  mortgage  purged 
of  usury,  as  this  right  is  one  personal  to  the  mortgagor  and  does  not 
pass  to  a  purchaser  of  the  premises  who  has  agreed  as  a  part  of  the  con- 
sideration to  assume  the  mortgage.1  After  a  fqreclosure  of  the  mort- 
gage the  mortgagee  may  recover  from  the  purchaser  the  amount  of  the 
deficiency.2  The  decisions  as  to  the  power  of  the  vendor  to  release 
the  purchaser  from  his  liability  on  the  assumption  of  the  mortgage 
and  thereby  deprive  the  mortgagee  of  the  right  to  proceed  against  the 
purchaser  are  not  in  accord.  According  to  some  of  the  authorities  the 
mortgagee  as  the  person  for  whose  benefit  the  promise  is  made  is  con- 
sidered as  acquiring  immediately  on  the  making  of  the  contract  an 
interest  in  its  enforcement  which  cannot  be  affected,  without  his  con- 
sent, by  a  subsequent  agreement  between  the  vendor  and  the  pur- 
chaser.8 According  to  the  view  taken  in  other  cases  the  vendor  may 
release  the  purchaser  from  liability  at  any  time  before  the  mortgagee 

17.  Newby  v.  Norton,  90  Kan.  317,  Eq.  387,  34  Atl.  1099,  55  A.  S.  R.  577; 
133  Pac.  890,  47  L.R.A.(N.S.)  302  Gainsey  v.  Rogers,  47  N.  Y.  233,  7 
and  note.  Am.  Rep.  440;  Poe  v.  Dixon,  60  Ohio 

18.  Zeiser  v.  Cohn,  207  N.  Y.  407,  St  124,  54  N.  E.  86,  71  A.  S.  R.  713. 
101  N.  E.  184,  Ann.  Cas.  1914C  493,      Note:  78  Am.  Dec  216. 

47  L.R.A.(N.S.)  186;  Moore  v.  Trip-  See  Mortgages,  vol  19,  pp.  374^ 
lett,  96  Va.  603,  32  S.  E.  50,  70  A.  S.  376. 

R.  882;  Barnes  v.  Crockett,  111  Va.  1.  Burnett  v.  Young  Men's  Build- 
240,  68  S.  E.  983,  36  L.R.A.(N.S.)  ing,  etc.,  Ass'n,  155  Ky.  59,  159  S.  W. 
464.  See  Contracts,  vol.  6,  p.  882  609,  48  LH.A.(N.S.)  840.  See 
et  seq.  Usury,  ante,  par.  83  et  seq.,  as  to  the 

19.  Zeiser  y.  Cohn,  207  N.  Y.  407,  persons  who  may  take  advantage  of 
101  N.  E.  184,  Ann.  Cas.  1914C  493,  the  defense  of  usury. 

47  L.R.A.(N.S.)   186  and  note.     See      2.  Green  v.  Stone,  54  N.  J.  Eq.  387, 
infra,  par.  310  et  seq.,  as  to  when  a  34  Atl.  1099,  55  A.  S.  R.  577. 
vendor  is  entitled  to  an  implied  lien      3.  Tweeddale  v.  Tweeddale,  116  Wis. 
after  conveyance  for  unpaid  purchase  517, 93  N.  W.  440, 96  A.  S.  R.  1003,  61 
money.  L.R.A.  509;  Fanning  v.  Murphy,  126 

20.  Schmuckert  v.  Sibert,  18  Kan.  Wis.  538,  105  N.  W.  1056,  110  A.  S. 
104,  26  Am.  Rep.  765;  Newby  v.  Fox,  R.  946,  5  Ann.  Cas.  435,  4  L.R.A. 
90  Kan.  317,  133  Pac.  890,  47  L.R.A.  (N.S.)  666.  See  Contracts,  vol.  6, 
(N.S.)  302;  Green  v.  Stone,  54  N.  J.  p.  890;  Mortgages,  vol.  19,  p.  777. 
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Las  acquired  notice  of  the  agreement  and  in  some  way  signified  his 
intention  to  accept  its  benefits.4 

142.  What  Constitutes  Assumption  of  Debt. — As  regards  the  liabil- 
ity of  the  purchaser  to  the  mortgagee  the  distinction  must  always  be 
borne  in  mind  between  a  purchase  "subject  to"  a  mortgage  and  one  by 
which  the  purchaser  "assumes"  the  payment  of  the  mortgage  debt.  A 
purchase  subject  to  a  mortgage  does  not  impose  a  personal  liability  to 
pay  the  mortgage  debt.1    And  while  the  word  "assume"  need  not  be 
used  in  order  to  render  the  purchaser  personally  liable,  provided  it 
clearly  appears  that  it  was  the  intention  of  the  parties  that  the  pur- 
chaser should  be  personally  liable  for  the  payment  of  the  mortgage 
debt,  and  this  effect  has  been  given  to'  a  reference  to  a  mortgage  and  a 
recital  that  is  "to  be  paid"  by  the  purchaser,^  the  courts  are  not  in- 
clined to  extend  the  obligation  of  the  purchaser  by  construction.7 
Thus  the  recital  that  an  existing  mortgage  debt,  subject  to  which  the 
conveyance  is  made,  is  a  part  of  the  consideration  of  the  conveyance, 
is  not  regarded  as  sufficient  to  render  the  purchaser  personally  liable ; 8 
and  it  has  been  held  that  a  purchaser  does  not  become  personally  liable 
for  the  payment  of  mortgage  debts,  by  •accepting  a  deed  containing 
full  covenants,  reciting  a  consideration  of  twelve  thousand  dollars,  and 
declaring  in  the  habendum  clause  that  the  conveyance  is  subject  to 
four  mortgages,  "which  said  four  mortgages,  amounting  in  the  aggre- 
gate to  the  sum  of  eight  thousand  five  hundred  dollars,  has  been  esti- 
mated as  part  of  the  consideration  money  of  this  conveyance,  and  has 
been  deducted  therefrom."  •  A  stipulation  in  a  second  mortgage  that 
the  mortgagee  shall  pay  off  a  prior  mortgage  does  not,  it  would  seem, 
entitle  the  first  mortgagee  to  sue  the  second,  as  it  is  in  effect  merely  a 
promise  by  the  second  mortgagee  to  advance  money  for  the  debtor,  and 
it  has  been  held  that  where  a  deed  absolute  on  its  face  was  intended 
as  a  mortgage  and  contained  an  agreement  by  the  grantee  to  pay  off  a 
prior  mortgage,  the  first  mortgagee  could  not  sue  thereon.10 

Subject  Matter  of  Sale  Generally 

143.  In  General. — In  the  absence  of  fraud  or  mutual  mistake  the 
vendor  is  bound  by  his  description  of  the  land  to  be  conveyed  though 

4.  Gilbert  v.  Sanderson,  56  la.  349,  26  Am.  Rep.  765. 

9  N.  W.  293,  41  Am.  Rep.  103.    See  7.  See  Mortgages,  vol.  19,  p.  380 

Contracts,  vol.  6,  pp.  889-890;  Mowr-  et  seq. 

gages,  vol  19,  pp.  377-378.  8.  Fiske  v.  Tolman,  124  Mass.  254, 

6.  Robinson  Bank  v.  Miller,  153  111.  26  Am.  Rep.  659. 

244,  38  N.  B.  1078,  46  A.  S.  R.  883,  27  9.  Belmont  v.  Coman,  22  N.  Y.  438, 

L.R.A.  449.  78  Am.  Dec.  213. 

Notes :  78  Am.  Pec.  215 ;  26  Am.  10.  Oarnsey  v.  Rogers,  47  N.  Y.  233, 

Rep.  650.                                 •  7  Am.  Rep.  440.     See  also  Lowe  v. 

8ee  Mortgages,  vol.  19,  pp.  380-381.  Tnrpie,  147  Ind.  652,  44  N.  E.  25,  47 

4.  Sehmucker  v.  Sibert,  18  Kan.  104,  N.  E.  150,  37  L.R.A.  233. 
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the  result  may  contravene  his  actual  intention.11  Where  the  contract 
contains  both  a  specific  and  a  general  description  of  the  land,  the  spe- 
cific, in  case  of  a  conflict,  will  control  the  general,19  and  it  has  been 
held  that  a  contract  for  the  sale  of  a  tract  of  land  known  as  "Mount 
Hope"  containing  "about  40  acres"  may  be  shown  by  the  acts  of  the 
parties  to  include  a  tract  of  70  acres  known  to  the  parties  by  that 
name.18  In  an  agreement  for  a  deed  describing  the  land  which  was 
covered  by  a  building  as  a  fractional  part  of  a  certain  lot  "known  as 
the  C.  &  C.  block"  the  latter  description  controls  so  as  to  carry  all  the 
land  covered  by  the  building  and  not  the  stated  fractional  part  of  the 
lot.14  So  a  town  lot  having  a  certain  number  and  dimensions  fixed 
by  a  plat,  like  a  farm  or  tract  of  land,  is  an  entity  in  itself,  and  a  de- 
scription of  it  as  the  subject  matter  of  a  contract  of  sale  is  not  restricted 
by  further  descriptive  matter  merely  purporting  to  give  its  dimen- 
sions, without  any  intimation  of  intent  to  sell  less  than  the  entire 
lot.1*  A  description  of  the  land  by  street  and  number  includes  all  the 
land  shown  by  the  records  to  belong  to  the  numbered  lot.14  Where 
the  property  consisted  of  an  improved  triangular  shaped  lot  the  short- 
er side  of  which  was  eighty-five  feet  fronting  on  a  street  and  the  build- 
ing covering  over  seventy  feet,  and  it  appeared  from  extrinsic  evidence 
that  it  was  the  intention  of  the  parties  to  include  the  entire  lot,  such 
effect  has  been  given  to  the  contract  though  it  stated  the  frontage  to 
be  "about  60  feet." 17  Where  a  contract  called  for  the  sale  of  a  large 
number  of  square  feet  of  land  laid  out  in  lots  in  the  city  of  Washing- 
ton, it  was  held  in  an  early  case  that  in  estimating  the  area  of  lots 
they  are  not  chargeable  for  their  proportion  of  an  internal  alley  laid 
out  for  the  common  benefit ;  although  the  practice  so  to  charge  them 
has  been  theretofore  universally  acquiesced  in  by  purchasers;  and  if 
a  purchaser  has  acquiesced  in  that  practice  and  has  received  a  convey- 
ance accordingly,  without  objection,  yet  he  does  not  thereby  acquire 
a  fee  simple  in  such  proportion  of  the  alley,  and  may,  in  equity,  re- 
cover back  the  purchase  money  which  he  has  paid  therefor.18  The 
word  "land"  or  "lands"  as  used  in  a  contract  of  sale  includes  the  stand- 
ing timber  afid  therefore  the  contract  is  not  performed  by  a  tender  of 

11.  Heyer  v.  Lee,  40  Mich.  353,  29  16.  Harper  v.  Wallerstein,  122  Va. 
Am.  Rep.  537.  274,  94  S.  E.  781,  L.R.A.1918C  517 

12.  Jjyman  v.  Gedney,  114  111.  388,  (L-shaped  tract  owned  by  vendor 
29  N.  E.  282,  55  Am.  Rep.  871.  See  fronting  on  two  streets).  As  to  the 
Deeds,  vol.  8,  p.  142  et  seg.,  as  to  oon-  sufficiency  of  a  description  by  street 
flictirig  descriptions  in  deeds  generally,  and  number  to  satisfy  the  statute  of 

13.  Old  Colony  R.  Corp.  v.  Evans,  frauds,  see  Statute  of  Frauds,  vol. 
6  Gray  (Mass.)  25,  66  Am.  Dec.  394.  25.  p.  653. 

,  14.  Lyman  v.  Gedney,  114  111.  388,  17.  Harten  v.  L*ffler,  212  U.  S.  397, 
29  N.  E.  282,  55  Am.  Rep.  871.  29  S.  Ct%  351,  53  U.  S.  (L.  ed.)  568. . 

15.  Weech    Pub.    Co.    v.    Johnson       18.  Pratt  v.  Law,  9  Craneu  456,  3 
Realty  Co!,  78  W.  Va.  350,  89  S.  E.   U.  S.  (L.  ed.)  79L 
707,  L.R.A.I917A  200. 
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a  deed  subject  to  a  contract  giving  a  third  person  the  right  to. remove 
the  timber.10 

144,  Right  of  Selection. — If  the  contract  is  to  convey  a  certain  num- 
ber of  lots  out  of  a  larger  number  or  a  certain  number  of  acres  oijt  of 
a  larger  tract,  and  it  is  not  stated  by  whom  the  selection  of  the  partic- 
ular land  to  be  conveyed  is  to  be  made,  it  is  held  that  the  vendor  has 
the  right  to  make  the  selection.80    Sometimes  the  contract  expressly 
confers  on  the  purchaser  the  right  to  select  the  lots  or  particular  tract 
of  land  to  be  conveyed.1    In  such  a  case  while  the  purchaser  does  not 
by  his  failure  to  make  the  selection  forfeit  all  his  right  under  the  con- 
tract,* the  right  to  make  the  selection  will  pass  to  the  vendor.8    If  the 
contract  is  to  convey  a  certain  number  of  acres  out  of  one  of  two  tracts, 
the  land  to  be  conveyed  must  be  taken  as  a  whole  from  one  of  the 
tracts,  and  therefore  it  is  error  to  decree  a  conveyance  of  an  equal  pro- 
portion from  each  tract.4    If  the  contract  is  one  to  convey  a  farm  con- 
taining a  certain  number  of  acres,  and  it  appears  that  the  vendor  has 
a  farm  otherwise  answering  the  description  but  containing  a  very  much 
larger  acreage,  he  will  not  be  permitted  to  select  the  required  number 
of  acres  out  of  the  larger  tract  and  require  the  purchaser  to  accept  a 
conveyance  of  the  land  so  selected,  as  the  contract  so  construed  would 
be  within  the  statute  of  frauds,  for  failure  to  describe  with  sufficient 
certainty  the  land  to  be  conveyed.*    Where  the  contract  is  to  convey 
land,  to  be  selected  and  surveyed  by  the  purchaser,  at  his  own  expense, 
out  of  a  larger  tract,  a  recital  that  it  is  expected  that  the  selection  shall 
be  completed  within  two  years  does  not  require  that  it  be  completed 
within  the  stated  time  but  is  satisfied  if  the  selection  is  completed  with: 
in  a  reasonable  time.6 

145.  Appurtenances  and  Fixtures. — An  agreement  to  convey  land 
with  the  appurtenances  thereto  belonging  requires  that  the  vendor 
shall  convey  whatever  would  have  passed  if  a  deed  had  been  executed 
at  the  time  containing  a  like  description  and  a  like  term  but  nothing 
more.7  "Appurtenances"  are  defined  as  things  belonging  to  another 
thing  as  principal  and  which  pass  as  incidents  to  the  particular  thing. 
The  term  as  used  in  conveyances  passes  nothing  but  the  land  and  such 

19.  Arentsen  v.  Morel&nd,  122  Wis,     .  3.  Bell  v.  Quarles,  5  Yerg.  (Term.) 
167,  99  N.  W.  790, 106  A.  S.  E.  951,  2  463,  26  Am.  Dec.  280. 

Ann.  Cas.  628,  65'L.R.A.  973.  4.  McConnell     v.     Dunlap,     Hard. 

20.  Fleming   v.    Harrison,    2   Bibb    (Ky.)  41,  3  Am.  Dec.  723. 

(Ky.)  171,  4  Am.  Dec.  691;  Johnson  v.  5.  Roberts  v.  Bennett,  166  Ky.  588. 
Tool,  1  Dana  (Ky.)  479,  25  Am.  Dec  179  S.  TV.  605,  L.R.A.1916C  1098  and 
162.  note.    See  Statute  or  Frauds,  vol.  25) 

1.  Pratt  v.  Law,  9  Cranch  456,  3  U.   pp.  652-653. 

S.    (L.  ed.)   791;  Bell  v.  Quarles,  5  6.  Tinney     v.     Ashley,     15     Pick; 

Yerg.  (Tenn.)  468,  26  Am.  Dec.  280.  (Mass.)  546,  26  Am.  Dec.  620. 

2.  Bell  v.  Quarles,  5  Yerg.  (Tenn.)  7.  Sherrick  v.  Cotter,  28  Wash.  25, 
463,  26  Am.  Dec.  280.  68  Pac  172,  92  A.'  S.  R.  821. 
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things  as  belong  thereto  and  are  a  part  of  the  realty ;  8  and  it  has  been 
held  that  a  hop  press  placed  in  a  building  situated  on  the  land  agreed 
to  be  sold  is  not  appurtenant  to  the  land.9  A  contract  to  sell  land 
binds  the  vendor  to  convey  the  land  together  with  such  buildings  and 
fixtures  as  are,  at  the  time,  upon  the  land  and  which  would  have 
passed  as  between  grantor  and  grantee  under  a  deed  executed  as  of 
such  time,  and  therefore  the  vendor  has  no  right  to  remove  permanent 
fixtures.10  Buildings  such  as  corn  cribs,  cattle  sheds,  hog  sheds,  and 
other  customary  outhouses,  situated  on  a  farm,  are  of  the  general  class 
which  a  prospective  buyer  inspecting  the  farm  has  a  right  to  assume 
are  part  of  the  freehold.  They  are  not  such  as  to  put  h*m  on  inquiry 
in  reference  thereto,  even  though  he  may  then  know  that  the  farm  is 
occupied  by  a  tenant  Therefore  where  the  owner  of  such  a  farm 
sells  the  same  without  reserving  such  buildings,  he  will  be  liable  to  the 
purchaser  for  the  value  of  such  improvements,  if  owned  by  the  tenant 
and  removed  by  him  without  the  consent  of  the  purchaser.11  The 
contract  does  not,  however,  include  personal  property  which  does  not 
fall  within  the  class  of  fixtures  in  the  sense  that  they  would  pass  by  a 
deed  of  the  land,  and  the  removal  of  such  property  is  of  course  justi- 
fied.12 The  question  as  to  how  the  accidental  destruction  of  buildings 
before  the  time  for  the  conveyance  arrives  affects  the  rights  of  the  par- 
ties and  as  to  which  party  must  bear  the  loss  is  discussed  in  another 
place.1* 

> 

Quantity;  Allowance  for  Deficit  or  Excess 

146.  In  General. — A  conveyance  of  or  agreement  to  convey  a  par- 
ticular tract  of  land  does  not  itself  impose  an  obligation  on  the  vendor 
with  respect  to  any  particular  quantity  or  acreage,  though  there  may 
have  been  an  expectation  in  both  parties,  founded  on  documents  or 
other  evidence  known  to  both  parties,  that  the  tract  contained  a  larger 
quantity  than  it  actually  does.14  And  as  a  general  rule,  where  the 
sale  is  of  a  particular  tract  for  a  gross  sum  to  be  paid  for  the  whole 
tract  and  not  at  a  specified  price  by  the  foot  or  acre,  though  the  tract 
is  also  described  as  containing  a  certain  quantity,  it  is  considered  as  a 
sale  of  the  actual  quantity  within  the  designated  boundaries,  without 

8.  Otttunwa  Woolen  Mill  Go.  v.  grantor  and  grantee,  see  Fixtures,  vol. 
Hawley,  44  la.  57,  24  Am.  Rep.  719 ;   11,  p.  1068. 

Sherrick  v.  Cotter,  28  Wash.  25,  68       11.  Roden   v.    Williams,   100   Neb. 

Pac  172,  92  A.  S.  R.  821.  See  Deeds,  46,  158  N.  W.  360,  L.R.A.1917A  415. 
vol.  8,  p.  1068  et  seq.,  as  to  what  passes       12.  Sherrick  v.  Cotter,  28  Wash.  25, 

under  a  deed  as  an  appurtenance.  68  Pac.  172,  92  A.  8.  R.  821. 

9.  Sherrick  v.  Cotter,  28  Wash.  25,       18.  See  infra,  par.  293  et  seq. 

68  Pac.  172,  92  A.  S.  R.  821.  14.  Moore  v.  Vick,  2  How.  (Miss.) 

10.  Roden  v.  Williams,  100  Neb.  46,  746,  32  Am.  Dec.  301 ;  Farmers'  etc., 
158  N.  W.  360,  L.R.A.1917A  415.  As  Bank  v.  Galbraith,  10  Pa,  St.  490,  51 
to  what  constitute  fixtures  as  between  Am.  Dec.  498. 
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reference  to  the  quantity  or  measure  of  the  premises  mentioned  in  the 
contract  or  conveyance;  and  where  there  has  been  no  %fraud  or  mis- 
representation the  purchaser  is  neither  liable  for  a  surplus  nor  entitled 
to  a  deduction  in  the  price  on  account  of  any  deficiency  in  the  quan- 
tity or  measure  mentioned.11    Where  land  is  described  in  a  deed  of 
conveyance  by  certain  monuments,  lines  and  courses,  and  also  as  con- 
taining a  certain  quantity,  the  words  expressing  the  quantity  are  not 
to  be  considered  as  a  covenant  that  the  land  contained  such  quantity 
but  are  to  be  taken  as  merely  descriptive."    In  case  of  a  mutual  mis- 
take as  to  quantity  a  court  of  equity  will  under  certain  circumstances 
grant  relief  by  way  of  rescission ; 17  and  misrepresentations  as  to  quan- 
tify may  constitute  fraud  on  the  part  of  the  vendor  entitling  the  pur- 
chaser to  appropriate  relief.18    Where  the  contract  is  for  a  sale  by  the 
acre  or  square  foot  and  there  is  nothing  in  the  deed  in  any  way  incon- 
sistent with  the  executory  contract,  and  a  mistake  is  made  in  the  com- 
putation of  the  area, .  the  purchaser  has  been  permitted  in  an  action 
for  money  had  and  received  to  recover  for  a  deficit ; ie  and  the  fact 
that  the  purchaser  after  knowledge  of  the  deficit  pays  a  note  given  by 
him  for  the  purchase  price  does  not  constitute  a  waiver  of  his  right 
to  recover  for  the  overpayment.*0    The  rule  that  the  title  to  land 
cannot  be  tried  in  an  action  for  money  had  and  received  is  not  ap- 
plicable where  the  action  does  not  involve  the  title  to  the  lands  for 
which  such  money  was  paid,  but  only  of  lands  of  a  third  party  on 
which  those  lands  are  bounded.1  After  a  sale  in  gross  of  land  estimated 
to  contain  a  certain  number  of  acres,  if  the  parties  agree  that  the  land 
shall  be  surveyed  and  that  the  vendor  will  refund  in  case  of  a  shortage 
and  the  purchaser  pay  in  case  of  an  excess,  the  agreement  is  based  on 
a  good  consideration  and  is  enforceable.*    The  rule  of  the  civil  law  is 
more  favorable  to  the  purchaser  than  the  rule  adopted  by  our  courts 
generally.    It  gives  the  excess  to  the  purchaser,  without  compensation 
to  the  vendor,  where  the  property  is  sold  by  a  specific  description  fol- 
lowed by  the  mention  of  the  quantity  or  measure ;  although  he  is  en* 

15.  Davis  v.  Millandon,  17  La.  Ann.   Powell  v.  Clark,  5  Mass.  355,  4  Am. 
97, 87  Am.  Dee.  517;  Powell  v.  Clark,  5  Dec.  67. 

Mass.  355,  4  Am.   Dee.   67;   Morris  17.  See  supra,  par.  54. 

Canal  Co.  v.  Emmett,  9  Paige  (N.  T.)  18.  See  supra,  par.  74. 

168,  37  Am.  Dec  388;  Smith  v.  Evans,  19.  Pickman  v.  Trinity  Church,  123 

6  Bin.   (Pa.)   102,  6  Am.  Dec.  436;  Mass.  1,  25  Am.  Rep.  1;  Cardinal  v. 

Farmers',  etc.,  Bank  v.  Galbraith,  10  Hadley.  158  Mass.  352,  33  N.  E.  575, 

Pa.  St  490,  51  Am.  Dec.  498;  Bond  v.  35  A.  S.  R.  492. 

Quattlebaum,  1  McCord  L.  (S.  C.)  584,  20.  Cardinal  v.  Hadley,  158  Maes. 

10  Am.  Dec,  702;  O'Connell  v.  Duke,  352,  33  N.  E.  575,  35  A.  S.  R.  492. 

29  Tex.  299,  94  Am.  Dec.  282.  1.  Pickman  v.  Trinity  Church,  123 

Note:  37  Am.  Dec.  390.  Mass.  1,  25  Am.  Rep.  L 

16.  Crampton  v.  Prince,  83  Ala.  246,  2.  Howe  v.  0*Mally,  5  N.  C.  287,  3 
3  So.  519,  3  A.  S.  R.  718;  Harrell  v.  Am.  Dec.  693. 

Hill,  19  Ark.  102,  68  Am.  Dec.  202; 
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titled  to  a  deduction  from  the  price  in  case  of  a  deficiency.*  The 
Louisiana  code,  however,  has  in  effect  adopted  the  general  rule  pre- 
vailing in  this  country  and  placed  the  vendor  and  the  purchaser  upQn 
an  equality  as  regards  any  surplus  or  deficiency  in  the  quantity 
mentioned.4 

147.  Equitable  Relief  Generally. — The  rule  denying  relief  in  case 
of  a  deficit  or  an  excess  is  frequently  applied  in  equity  as  well  as  at 
law,5  but  a  court  of  equity  will  not  interfere  on  account  of  either  a 
surplus  or  a  deficiency  where  it  is  clear  that  the  parties  intend  a  con- 
tract of  hazard,6  and  it  is  said  that  although  this  general  rule  may  not 
carry  into  effect  the  real  intention  of  the  parties  it  is  calculated  to  pre- 
vent litigation.7  From  an  early  date  courts  of  equity  under  their  gen- 
eral jurisdiction  to  grant  relief  on  the  ground  of  mistake  have  in  case 
of  a  mistake  in  the  estimation  of  the  acreage  in  the  tract  sold  and 
conveyed  interposed  their  aid  to  grant  relief  to  the  vendor  where  there 
was  a  large  surplus  over  the  estimated  acreage,8  and  to  the  purchaser 
where  there  was  a  large  deficit9  For  the  purpose  of  determining 
whether  relief  shall  be  granted  the  courts  have  divided  the  cases  into 
two  general  classes:  (1)  where  the  sale  is  of  a  specific  quantity  which 
is  usually  denominated  a  sale  by  the  acre,  (2)  where  the  sale  is  of  a 
specific  tract  by  name  or  description,  which  is  usually  called  a  sale  in 
gross.10  Relief  may  be  granted  where  an  infant's  land  is  sold  to  the 
same  extent  as  in  case  of  adult  vendors.11  Where  the  distinction  be- 
tween legal  and  equitable  remedies  is  recognized  and  a  conveyance  has 
been  executed,  jf  the  purchaser  is  entitled  to  relief  on  account  of  a 
deficit  in  the  estimated  number  of  acres  his  remedy  is  in  equity  and 
not  at  law.12    It  is  held  that  the  time  for  bringing  a  suit  in  equity. 

3.  Morris  Canal  Co.  v.  Emmett,  9  327,  41  Am.  Rep.  371;  Smith  v.  Fly,  24 
Paige  (N.  Y.)  168,  37  Am.  Dec.  388  Tex.  345,  76  Am.  Dec.  109;  Emerson 
{stating  civil  law  rule).  v.  Navarro,  31  Tex.  334,  98  Am.  Dec. 

4.  Johnston  v.  Quarles,  3  La.  90,  22  534,  overruled  on  another  point  by 
Am.  Dec.  163.  See  also  Morris  Canal  Peoples  Nat.  Bank  v.  Mulkey,  94  Tex. 
Co.  v.  Emmett,  9  Paige  (N.  Y.)  168,  37  395,  60  S.  W.  753;  Epes  v.  Saunders, 
Am.  Dec.  388  (announcing  the  civil  109  Va.  99,  63  S.  E.  428, 132  A.  S.  R; 
law  rule  and  referring  to  the  change  904 ;  Light  v.  Grant,  73  W.  Va.  56,  79 
made  by  the  Louisiana  code).  S.  E.  1011,  51  L.R.A.(N.S;)  792. 

5.  Morris  Canal  Co.  v.  Emmett,  9  Notes:  4  L.R.A.  525;  12  Ann.  Ca& 
Paige  (N.  Y.)  1(58,  37  Am.  Dec.  388.  300. 

6.  Sutton  v.  Sutton,  7  Grat.  (Va.)  10.  Anthonv  v.  Hudson,  131  Ky. 
234,  56  Am.  Dec.  109.  185,  114  S.  W.  782,  133  A.  S.  R.  231; 

7.  Morris  Canal  Co.  v.  Emmett,  9  O'Connell  v.  Duke,  29  Tex.  299,  94 
Paige  (N.  Y.)  168,  37  Am.  Dec.  388.  Am.  Dec.  282.    See  infra,  par.  149  and 

8.  O'Connell  v.  Duke,  29  Tex.  299,  150. 

94  Am.  Dec.  282.  11.  McComb  v.   Gilkeson,  110  Va. 

9.  Anthonv  v.  Hudson,  131  Ky.  185,  406,  66  S.  E.  77, 135  A.  S.  R.  944. 

114  S.  W.  782,  133  A.  S.  R.  231:  Men*  12.  Howes  v.  Barker,  3  Johns.  (N. 
denhall  v.  Steckel,  47  Md.  453,  28  Am.  Y.)  506,  3  Am.  Dec.  526;  Smith  v.  Fly, 
Rep.  481;  Paine  v.  Upton,  87  N.  Y.  24  Tex.  345,  76  Am.  Deo.  109. 
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begins  to  run  against  a  purchaser's  cause  of  action  for  relief  on  account 
of  a  mutual  mistake  as  to  quantity  from  the  discovery  of  the  mistake 
and  not  from  the  date  of  the  conveyance,  provided  there  has  been  no 
culpable  negligence  in  the  discovery  of  the  mistake.18 

148.  Method  of  Estimating  Allowance. — Where  the  purchaser  is 
entitled  to  relief  on  account  of  a  deficiency  in  quantity  the  valuation 
of  the  land  is  to  be  made  as  of  the  time  of  the  sale  and  not  as  of  the 
time  when  the  deficiency  is  discovered,  and  the  abatement  is  to  be 
made  as  a  general  rule  in  proportion  to  the  price  paid  for  the  entire 
tract.1*  And  if  several  adjoining  tracts  be  sold  for  a  gross  sum,  and  no 
specification  be  made  at  the  time  of  the  contract  of  the  quality  or  sep- 
arate value  of  each  parcel,  and  there  is  a  deficiency  in  the  quantity  of 
each  tract,  the  purchaser  is  only  entitled  to  compensation  for  the  de- 
ficiency according  to  the  average  value  of  the  whole,  and  not  of  the 
several  tracts  taken  separately.1'  If,  however,  the  land  contains  valu- 
able improvements  the  allowance  should  be  according  to  the  average 
value  of  the  land  without  the  improvements,  taking  the  price  paid  for 
the  land  with  the  improvements  as  the  true  value  of  both  together1* 

149.  Sale  by  Acreage. — It  is  evident  that  in  a  sale  per  acre  much 
less  variation  from  the  quantity  intended  to  be  conveyed  would  be  in- 
dicative of  a  mistake  than  where  a  specific  tract  is  sold  by  metes  and 
bounds,  the  quantity  of  acres  being  mentioned  merely  as  matter  of 
description.  But  the  impracticability  of  ascertaining  the  exact  amount 
in  a  tract  with  precision,  the  different  results  that  are  produced  by  dif- 
ferent surveyors  on  account  of  roughness  of  ground,  variation  of  in- 
struments, etc.,  will  render  a  small  surplus  or  deficit,  however  exactly 
the  parties  may  have  intended  to  be  confined  to  a  specific  quantity,  in- 
effectual as  a  basis  for  relief;  because  parties  are  presumed  to  have 
contracted  with  reference  to  such  ordinary  contingencies,  and  to  have 
accepted  the  hazard  of  gain  or  loss  to  this  extent.17  On  the  other  hand 
in  case  of  sales  of  this  character,  where  the  variation  is  larger  than  can 
reasonably  be  considered  as  in  the  contemplation  of  the  parties,  the 

13.  Smith  v.  Fly,  24  Tex.  345,  76  A.  S.  R.  944.  See  also  Frenche  v. 
Am.  Dec.  109 ;  Emerson  v.  Navarro,  31  State,  51  N.  J.  Eq.  624,  27  Atl.  140, 
Tex.  334,  98  Am.  Dec.  534,  overruled  40  A.  S.  R.  548. 

on    another    point   by    Peoples    Nat,  15,  Nelson  v.  Matthews,  2  Hen.  & 

Bank  v.  Mulkey,  94  Tex.  395,  60  S.  W.  M.  (Va.)  164,  3  Am.  Dec.  620. 

753.     See-  also  Hall  v.  Graham,  112  16.  Hoback   v.    KUgores,   26    Grat. 

Va.  560,  72  S.  E.  105,  Ann.  Cas.  1913B  (Va.)  442?  21  Am.  Rep.  317. 

1257.  17.  O'Connell  v.  Duke,  29  Tex.  299,. 

14.  Harrell  v.  Hill,  19  Ark.  102,  68  04  Am.  Dec.  282.  See  also  Anthony  v. 
Am.  Dec.  202;  Nelson  v.  Matthews,  2  Hudson,  131  Kv.  185,  114  S.  W.  782, 
Hen.  &  M.  (Va.)  164,  3  Am.  Dec.  620  \  133  A.  S.  R.  231;  French©  v.  State,  51 
Nelson  v.  Carrington,  4  Munf.  (Va.)  N.  J.  Eq.  624,  27  Atl  140,  40  A.  S.  R. 
332,  6  Am.  Dec.  519;  McComb  v.  Gil-  548. 

keson,  110  Va.  406,  66  S.  E.  77,  135       Note:  11  L.R.A.  376. 
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courts  do  not  hesitate  to  grant  relief  in  cases  involving  an  excess  **  as 
well  as  a  deficit.19  This  is  especially  true  where  the  deficit  is  caused 
by  the  calls  in  the  conveyance  overlapping  an  older  grant  and  not  by 
the  fact  that  the  boundaries  set  forth  in  the  deed  did  not  contain  the 
quantity  declared  to  be  sold.*0 

150.  Sale  in  Gross  Generally. — Sales  in  gross  for  the  purpose  of 
equitable  relief  may  be  divided  into  various  subordinate  classifications : 
(1)  sales  strictly  and  essentially  by  the  tract,  without  reference  in  the 
negotiation  or  in  the  consideration  to  any  designated  or  estimated 
quantity  of  acres;  (2)  sales  of  the  like  kind,  in  which,  though  a  sup- 
posed quantity  by  estimation  is  mentioned  or  referred  to  in  the  con- 
tract, the  reference  was  made  only  for  the  purpose  of  description,  and 
under  such  circumstances  or  in  such  a  manner  as  to  show  that  the 
parties  intended  to  risk  the  contingency  of  quantity,  whatever  it  might 
be,  or  how  much  soever  it  might  exceed  or  fall  short  of  that  which  was 
mentioned  in  the  contract;  (3)  sales  in  which  it  is  evident,  from  ex- 
traneous circumstances  of  locality,  value,  price,  time,  and  the  conduct 
and  conversations  of  the  parties,  that  they  did  not  contemplate  or  in- 
tend to  risk  more  than  the  usual  rates  of  excess  or  deficit  in  similar 
cases,  or  than  such  as  might  reasonably  be  calculated  on  as  within  the 
range  of  ordinary  contingency;  (4)  sales  which,  though  technically 
deemed  and  denominated  sales  in  gross,  are  in  fact  sales  by  the  acre, 
and  so  understood  by  the  parties.1  Contracts  belonging  to  either  of 
the  two  first  mentioned  classes,  whether  executed  or  executory,  should 
not  be  modified  by  the  chancellor  when  there  has  been  no  fraud.9  But 

18.  Whaley  v.  Eliott,  1A.K.  Marsh,  taining  166  acres") :  Hall  v.  Graham, 
(Ky.)  343,  10  Am.  Dec.  737  (stated  112  Va.  660,  72  S.  E.  105,  Ann.  Cas. 
acreage  185  acres,  excess  30  acres,  re-  1913B  1257  (defect  of  7  acres  in  sale 
lief  granted) ;  O'Connell  v.  Duke,  29  of  tract  as  containing  90  acres — relief 
Tex.  299,  94  Am.  Dec  282.  granted  purchasers) ;  Light  v.  Grant, 

19.  Solinger  v.  Jewett,  25  Ind.  479,  73  W.  Va.  56,  79  S.  E.  1011,  51  L.R.A. 
87  Am.  Dec.  372;  Hays  v.  Hays,  126    (N.S.)  792. 

Ind.  92,  25  N.  E.  600,  11  L.R.A.  376  Note:  11  L.R.A.  376. 

(estimated  acreage  28.4,  actual  acre-  20.  Emerson   v.   Navarro,  31   Tex. 

age  23.4) ;  Pickman  v.  Trinity  Church,  334,  98  Am.  Dec.  534,  overruled  on 

123  Mass.  1,  25  Am.  Rep.  1;  Couse  v.  another  point  by  Peoples  Nat.  Bank 

Boyles,  4  N.  J.  Eq.  212,  38  Am.  Dec.  v.  Mulkey,  94  Tex.  395,  60  S.  W.  753. 

514  (shortage  of  30  acres  in  tract  sold  1.  O'Connell  v.  Duke,  29  Tex.  299, 

as  containing  135  acres) ;  Caughron  v.  94  Am.  Dec.  282.    See  also  Anthony  v. 

Stinespring,  132  Tenn.  636,  179  S.  W.  Hudson,  131  Ely.  185,  114  S.  W:  782, 

152,    L.R.A.1916C   403    (shortage   of  133  A.  S.  R.  231. 

57.7  acres  in  sale  of  tract  as  contain-  2.  Crampton  v.  Prince,  83  Ala.  246, 

ing  600  acres) ;  Emerson  v.  Navarro,  3  So.  519,  3  A.  S.  R.  718  (shortage  of 

31  Tex.  334,  98  Am.  Dec.  534,  over-  five  feet  in  denth  of  lot  stated  to  be  120 

ruled  on  another  point  by  Peoples  Nat.  feet) :  Harrell  v.  Hill,  19  Ark.  102,  68 

Bank  v.  Mulkey,  94  Tex.  395,  60  S.  W.  Am.  Dec.  202 ;  Dale  v.  Smith,  1  Del. 

753;  Triplett  v.  Allen,  26  Grat.  (Va.)  Ch.  1, 12  Am.  Dec  64  (deed  describing 

721,  21  Am.  Dec  320   (shortage  10  land  by  metes  and  bounds  and  stating 

acres;  agreement  to  convey  tract  "con-  acreage  as  200  acres  more  or  less— ex- 
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in  sales  of  either  the  third  or  fourth  kind,  an  unreasonable  surplus  or 
deficit  may  entitle  the  injured  party  to  equitable  relief,  unless  he  has, 
by  his  conduct,  waived  or  forfeited  his  equity.*  If  the  sale  is  in  gross 
the  fact  that  the  tract  sold  consists  of  several  coterminus  tracts  does 
not  affect  the  rule  that  the  purchaser  is  not  entitled  to  relief  on  account 
of  a  shortage.4  Though  the  sale  is  one  in  gross,  yet  if  the  metes  and 
bounds  are  given  in  the  deed,  it  passes  or  purports  to  pass  all  the  land 
within  the  given  bounds,  and  if  the  title  to  a  part  of  the  land  within 
such  bounds  fails  the  vendor  is  liable  on  his  covenant  of  warranty  to 
the  extent  of  such  partial  failure  of  title,  and  the  fact,  that  the  pur- 
chaser actually  acquires  a  greater  number  of  acres  than  that  stated  in 
tbe  deed  does  not  affect  the  vendor's  liability.* 

151.  Determination  of  Character  of  Sale  Generally. — The  question 
whether  a  sale  is  one  in  gross  or  by  the  acre  is  to  be  determined 
from  the  terms  of  the  contract  or  deed  and  the  surrounding  circum- 
stances where  the  terms  of  the  contract  leave  the  question  in  doubt. 
The  fact  that  the  gross  consideration  agreed  upon  and  recited  in  the 
deed  or  contract  is  an  exact  multiple  of  the  number  of  acres  in  the 
statement  of  the  quantity  has  been  considered  as  leaving  it  ambiguous 
as  to  whether  it  is  a  sale  strictly  in  gross  or  one  by  the  acre,  and  extrin- 
sic evidence,  such  as  the  circumstances  which  surrounded  the  parties, 
and  their  situation,  where  the  deed  was  made,  and  their  conduct  in 
carrying  it  into  execution,  has  been  held  admissible  as  an  aid  in  inter- 
cess  of  115  acres — relief  denied  ven-  tain  but  1936  acres) ;  Newman  v.  Kay, 
dor) ;  Anthony  v.  Hudson,  131  Ky.  57  W.  Va.  98,  49  S.  B.  926,  4  Ann. 
185, 114  S.  W.  782, 133  A.  S.  B.  231;  Cas.  39,  68  L.R.A.  908  (excess  of  72 
Johnston  v.  Quarles,  3  La.  90,  22  Am.  in  tract  described  as  containing  200 
Dec  163  (deficit  of  45  arpents  in  sale  acres;  relief  denied  vendor) ;  Light  v. 
of  tract  as  containing  320  arpents) ;    Grant,  73  W.  Va.  56,  79  S.  E.  1011,  51 
O'Connell  v.  Duke,  29  Tex.  299,  94  L.R.A.(N.S.)  792. 
Am.  Dec  282;  Emerson  v.  Navarro,  31       Notes:  4  LJt.A.  525;  4  Ann.  Cas. 
Tex.  334,  98  Am.  Dec  534,  overruled  52 ;  12  Ann.  Cas.  297. 
on  another  point  by  Peoples  Nat.  Bank       3.  Hays  v.  Hays,  126  IncL  92,  25  N. 
v.  Mulkey,  94  Tex.  395,  60  S.  W.  753;  E.  600, 11  L.R.A.  376;  Paine  v.  Upton, 
Jollife  v.  Hite,  1  Call  (Va.)  301, 1  Am.  87  n.  Y.  327,  41  Am.  Rep.  371;  O'Con- 
Dec  519  (deficit  of  66  acres  in  tract  sold  neu  v.  Duke,  29  Tex.  299,  94  Am.  Dec 
as  containing  578  acres  more  or  less—  282;   Hoback  v.   Kilgores,   26   Grat. 
^^  denied) ;  Pendleton  v.  Stewart,  5   (Vlu)  442,  21  Am.  Rep.  317  (stated 
CaU  iYt?  lf  2  ^  D?\5^  !**         acreage  127  acres;  deficiency  41  acres; 

f*8  °£  ™°  aCre8  m  traCt  i**4  *?  C°iD;  compensation     allowed) ;     Epes     v. 
tern  1100  acres  more  or  less  and  sold  gau£d       109  Va?  99  63  s.  B.  ^  132 

for  a  gross  price) ;  Trinkle  v.  Jackson,    A    Q  «  'QnA  '  ' 

86  Va.  238.  9  S.  E.  986,  4  L.RJL  ^rJ&%£w  lnAr9f%n  a*  v*  9*q  Q 
525  (relief  denied  under  contract  stat-  Q  4-  ^J™*1*  ▼•  '"&  86  Va*  238'  9 
ing  that  the  tract  contains  2376  acres  S.  E.  986,  4  L.K.A.  54>. 
"be  the  same  more  or  less,  and  however  °-  Peay  ▼•  Bnggs,  2  Mill  Const.  ( fc. 
much  more  or  less,  the  sale  hereby  made  C.)  98,  12  Am.  Dec.  656.  See  Cove- 
being  in  gross,"  and  being  all  the  lands  nants,  vol.  7,  pp.  1170,  1171,  as  to 
owned  or  possessed  by  a  certain  person  damages  recoverable  in  case  of  a  par- 
at  the  time  of  his  death,  lying  in  one  tial  breach  of  a  covenant  of  warranty. 
body,  although  the  tract  proves  to  con- 
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preting.6  Where  the  deed  executed  in  pursuance  of  the  contract  con- 
tains no  statement  of  the  consideration,  and  therefore  does  not  show 
on  its  face  whether  the  transaction  is  a  sale  \>y  the  acre  or  strictly  in 
gross,  the  executory  contract  may  be  resorted  to  to  determine  this  ques- 
tion.7 In  some  cases  the  broad  rule  is  laid  down  that  courts  of  equity 
do  not  favor  contracts  of  hazard,  and  that  every  sale  of  real  estate, 
where  the  quantity  is  referred  to  in  the  contract,  and  the  language  of 
the  contract  does  not  plainly  indicate  that  the  sale  was  intended  to  be 
a  sale  in  gross,  must  be  presumed  to  be  a  sale  by  the  acre ;  and  that  the 
presumption  against  contracts  of  hazard  can  be  effectually  repelled 
only  by  clear  and  cogent  proof,  and  the  burden  is  always  upon  the 
party  asserting  a  contract  of  hazard  to  adduce  facts  which  clearly 
establish  that  assertion.8  The  fact  that  under  the  terms  of  the  contract 
or  conveyance  the  purchaser  is  relieved  from  the  hazard  of  a  loss  by 
reason  of  a  deficit  has  been  regarded  as  a  material  consideration, 
showing  that  it  was  not  the  intention  of  the  parties  that  hfe  should 
also  have  the  benefit  in  case  of  a  large  excess,  as  the  principle  on  which 
the  rule  of  law  is  founded,  that  gives  to  the  purchaser  the  excess  in 
ordinary  cases,  is  his  liability  to  loss  in  case  of  a  deficit.  His  hazard 
of  a  loss  is  the  consideration  he  pays  for  the  excess.  If  that  considera- 
tion be  wanting,  he  must  rely  on  his  express  contract  if  he  would 
claim  an  excess.9 

152.  Significance  of  Phrase  "More  or  Less"  or  the  Like. — While  it 
has  been  said  that  the  plain  and  obvious  meaning  of  the  term  "more  or 
less,"  in  an  obligation  for  a  conveyance  of  land,  is  that  the  parties  are 
to  run  the  risk  of  gain  or  loss,  as  there  may  be  an  excess  or  a  deficiency 
in  the  estimated  quantity,10  it  is  the  general  view  that  this  phrase,  or 
others  of  like  import,  added  to  a  statement  of  quantity  can  only  be 
considered  as  covering  inconsiderable  or  small  differences  one  way  or 
the  other  and  do  not  in  themselves  determine  the  character  of  the  sale 
as  one  in  gross  or  by  the  acre.11    As  has  been  said  the  plain  and  sen- 

6.  Caughron  v.  Stinespring,  132  erick  v.  Youngblood,  19  Ala.  .680,  54 
Tenn.  636,  179  S.  W.  152,  L.R.A.  Am.  Dec.  209;  Jones  v.  Plater  2  Gill 
1916C  403 ;  Newman  v.  Kay,  57  W.  Va.    (Md. )  125,  41  Am.  Dec.  408. 

98,  49  S.  E.  926,  4  Ann.  Cas.  39,  68       Note :  41  Am.  Dec.  410. 

L.R.A.  908;  light  v.  Grant,  73  W.  Va.       11.  Harrell  v\  Hill,  19  Ark.  102,  68 

66,79  S.  E.  1011,51L.R.A.(N.S.)  792.   Am.  Dec.  202;  Solinger  v.  Jewett,  25 

7.  Caughron  v.  Stinespring,  132  Ind.  479.  87  Am.  Dec.  372;  Hays  v. 
Tenn.  636, 179  S.  W.  152,  L.R.A.1916C  Hays,  126  Ind.  92,  25  N.  E.  600,  11 
403.  L.R.A.  376;  Kitzman  v.  Carl,  133  la. 

8.  Epes  v.  Saunders,  109  Va.  99,  63  340, 110  N.  W.  587, 12  Ann.  Cas.  296 ; 
S.  E.  428,  132  A.  S.  R.  904;  McComb  Baltimore,  etc.,  Land  Soc.  v.  Smith,  54 
v.  Gilkeson,  110  Va.  406,  66  S.  E.  77,  Md.  187,  39  Am.  Rep.  374;  Couse  ▼. 
135  A.  S.  R.  944.  Boyles,  4  N.  J.  Eq.  212,  38  Am.  Dec. 

9.  O'Connell  v.  Duke,  29  Tex.  299,  94  514;  Frenche  v.  State,  51  N.  J.  Eq. 
Am.  Dec.  282.  624,  27  Atl.  140,  40  A.   S.  R.  548; 

10.  McCoun  v.  Delany,  3  Bibb  (Ky.)  Belknap  v.  Sealey,  14  N.  Y.  143,  67 
46,  6  Am.  Dec.  635.     See  also  Fred-  Am.  Dec.  120;  Paine  v.  Upton.  87  N. 
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sible  rule  is  that  when  land  is  sold  by  the  acre  as  containing  so  many 
acres,  "more  or  less,"  if  the  quantity  on  an  actual  survey  and  estima- 
tion, either  overrunning  or  falling  sjiort  of  the  contents  named,  be 
small,  no  compensation  should  be  recovered  by  either  party.     The 
words  "more  or  less"  must  be  intended  to  meet  such  a  result.    But  if 
the  variance  be  considerable,  the  party  sustaining  the  loss  should  be 
allowed  for  it.    And  this  rule  should  prevail  where  it  arises  from  mis- 
take only,  without  fraud  or  deception.12    The  same  effect  is  given  to 
the  qualification  of  the  statement  of  the  quantity  by  the  phrase  "by 
estimation,"  **  or  the  word  "about"  u  The  use  therefore  of  the  phrase 
"more  or  less"  or  others  of  like  import  in  connection  with  a  statement 
of  the  quantity  or  acreage  does  not  itself  show  that  an  absolute  con- 
tract of  hazard  was  intended  by  the  parties  so  as  to  deny  the  right  to 
equitable  relief  in  case  of  a  large  excess  or  deficit.     No  attempt  is 
made,  however,  in  the  cases  to  fix  definitely  the  variation  reasonably . 
to  be  deemed  within  the  qualification.    This  depends  largely  on  the 
circumstances  of  the  particular  case,  and  in  its  final  aspect,,in  so  far  as 
relief  is  to  be  granted  or  withheld,  on  the  major  element  as  to  whether 
the  sale  in  view  of  the  other  circumstances  is  to  be  deemed  in  gross  or 
by  the  acre.    It  is  therefore  thought  best  to  give  in  the  notes  cases  in 
which  qualifying  phrases  of  this  character  have  been  discussed,  show- 
ing the  amount  of  the  excess  or  deficit  and  the  result  reached.16    The 

Y.  327,  41  Am.  Rep.  371;  Oakes  v.  De  N.  Y.  227,  30  N.  E.  974,  28  A.  S.  R. 

Lancey,  133  N.  Y.  227,  30  N.  E.  974,  628. 

28  A.  S.  R.  628;  Jeffreys  v.  Weekly,  81  Note:  Ann.  Cas.  1918D  701. 
Ore.  140,   158   Pac.   522,   Ann.    Cas.  15.  Lawson  v.  Floyd,  124  U.  S.  108, 
1918D  690;  Bigham  v.  Madison,  103  8  S.  Ct  409,  31  XJ.  S.  (L.  ed.)   347 
Tenn.  358,  52  S.  W.  1074,  47  L.R.A.  (shortage  of  368  acres  in  tract  of  land 
267 j  Triplett  v.  Allen,  26  Grat.  (Va.)  stated  to  contain  about  1000  acres;  re- 
721,  21  Am.  Rep.  320;  Epes  v.  Saun-  lief  under  the  circumstances  denied); 
ders,  109  Va.  99,  63  S.  E.  428,  132  A.  Frederick  v.  Youngblood,  19  Ala.  680, 
S.  R.  904;  McComb  v.  Gilkeson,  110  54  Am,  Dec.  209    (estimated  acreage 
Va.  406,  66  S.  E.  77, 135  A.  S.  R.  944.  500  acres  more  or  less ;  shortage  39 
Notes:  28  A.  S.  R.  631;  4  L.R.A.  acres;  relief  denied);  Harrell  v.  Hill, 
526 ;  11  L.R. A.  376 ;  12  Ann.  Cas.  297 ;  19  Ark.  102,  6S  Am.  Dec.  202  (stated 
Ann.  Cas.  1918D  701.  acreage  180  acres  more  or  less ;  deficit 
12.  Couse  v.  Boyles,  4  N.  J.  Eq.  212,  84    acres;    relief   granted) ;    Dale   v. 
38  Am.  Dec.  514.  Smith,    1    Del.    Ch.    1,    12    Am.    Deo. 
'   13.  Note:  Ann.  Cas.  1918D  702.  64  (excess  of  115  acres— land  described 
14.  Baltimore,    etc.,    Land    Soc.    v.  by  motes  and  bounds,  and  stated  to  con- 
Smith,  54  Md.  187,  39  Am.  Rep.  374;  tain  200  acres  more  or  less — relief  de- 
Newton  r.  Tolles,  66  N.  H.  138, 19  Atl.  nied) ;  Solinger  v.  Jewett,  25  Ind.  479, 
1092,  49  A.  S.  R.  593,  9  L.R.A.  50.  8f  Am.  Dec.  372  (stated  acreage  121 
See  also  Lawson  v.  Floyd,  124  U.  S.  acres  more  or  less;  shortage  36  acres; 
108,  8  S.  Ct.  409,  31  U.  S.  (L.  ed.)  relief  granted) ;   Hays  v.  Hays,   126 
347;  Harten  v.  Loffler,  212  U.  S.  397,  Ind.  92,  25  N.  E.  600,  11  L.R.A.  376 
29  8.  Ct.  351,  53  XJ.  S.  (L.  ed.)  568;  (statement  28.4  acres  more  or  less;  ac- 
Fuine  v.  Upton,  87  N.  Y.  327,  41  Am.  tual  acreage  23.4;  relief  granted  pur- 
Kep.  371;  Oakes  v.  De  Lancey  133  chaser);  Jones  v.  Plater,  2  Gill  (Md.) 
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qualification  of  the  acreage  by  the  phrase  "more  or  less"  will  not  pre- 
clude the  purchaser  from  claiming  relief  on  the  ground  of  misrepre- 
sentations as  to  the  acreage.1* 

153.  Completion  of  Contract  without  Resurvey ;  Knowledge  of  Defi- 
cit.— In  some  instances  where  the  contract  is  consummated  by  a  con- 
veyance relief  has  been  denied  the  purchaser  though  the  sale  was  by 
the  acre,  on  the  ground  that  he  was  negligent  in  not  ascertaining  be- 
fore the  completion  of  the  contract  the  actual  acreage  contained  in 
■  the  boundaries  as  disclosed  and  set  forth  in  the  deed.  And  where  the 
quantity  or  acreage  is  estimated  by  the  parties  on  the  basis  of  an  old 
survey,  though  the  gross  price  is  fixed  on  the  basis  of  the  acreage,  that 
is,  on  an  acreage  price,  and  the  contract  is  consummated  by  a  convey- 

125,  41  Am.  Dec.  408  (stated  acreage  granted  by  way  of  rescission) ;  Smith 
.  998  acres;  shortage  55  acres;  relief  de-  v.  Fly,  24  Tex.  345,  76  Am.  Dec.  109 
nied) ;  Baltimore,  etc.,  Land  ISoc.  v.  (shortage  of  115  acres  in  tract  stated  to 
Smith,  54  Md.  187,  39  Am.  Rep.  374  contain  500  acres  more  or  less — relief 
(holding  that  on  a  contract  to  convey  granted) ;  O'Connell  v.  Duke,  29  Tez. 
a  tract  "containing  about  65  acres"  the  299,  94  Am.  Dec.  282  (description  750 
purchaser  is  not  bound  to  accept  a  con-  acres  "or  more;"  actual  acreage  1122; 
veyance  if  the  tract  contains  only  30  to  relief  granted  vendor) ;  Jollife  v.  Bite, 
35  acres);  Newton  v.  Tolles,  66  N.  H.  1  Call  (Va.)  301,  1  Am.  Dec.  519  (re- 
136,  19  Atl.  1092,  49  A.  S.  B.  593,  9  lief  denied  purchaser  when  tract  was 
L.R.A.  50  (deficit  of  65  acres  in  tract  sold  as  containing  578  acres  more  or 
of  land  sold  as  containing  "about"  200  less  and  there  was  a  shortage  of  66 
acres — relief  granted  by  way  of  rescis-  acres) ;  Pendleton  v.  Stewart,  5  Call 
sion) ;  Couse  v.  Boyles,  4  N.  J.  Eq.  212,  (Va.)  1,  2  Am.  Dec.  583  (shortage  of 
38  Am.  Dec.  212  (stated  acreage  135  160  acres  in  sale  of  land  stated  to  con- 
acres more  or  less—deficit  30  acres — re-  tain  1100  acres  more  or  less — relief 
lief  granted) ;  Frenche  v.  State,  51  N.  denied) ;  Nelson  v.  Matthews,  2  Hen.  & 
J.  Eq.  624,  27  Atl.  140,  40  A.  S.  R.  M.  (Va.)  164,  3  Am.  Dec.  620  (deficit 
548  (stated  acreage  WS^oo  be  the  of  8  acres  in  tract  stated  to  contain 
same  more  or  less;  shortage  l8%oo;  re-  852  acres  more  or  less — relief  denied  on 
lief  denied) ;  Faure  v.  Martin,  7  N.  T.  ground  that  deficiency  is  no  more  than 
210,  57  Am.  Dec.  515  (stated  acreage  what  the  purchaser  may  reasonably  ex- 
96  acres  more  or  less;  deficit  10  acres;  pect) ;  Triplett  v.  Allen,  26  Grat 
relief  denied) ;  Belknap  v.  Sealey,  14  (Va.)  721,  21  Am.  Rep.  320  (stated 
•  N.  Y.  143,  67  Am.  Dec.  120  (stated  acreage  166  acres  more  or  less ;  short- 
acreage  of  land  intended  for  subdivi-  age  ^  acres;  relief  granted);  Epes  v. 
sion  into  city  lots  as  8  acres  more  or  Saunders,  109  Va.  99,  63  S.  E.  428, 132 
less;  deficit  4  acres;  relief  by  way  of  A  g  R  904  (stated  acreage  75  acres 
rescission  granted) ;  Paine  v  Upton,  }  shortage  22  acres;  relief 
87  N.  Y  327,  4 1  Am Rep. 371 Jsteted  d)     ^^  Gilk€80n,  110 

acreage  "about  ^a^S^?  "™5  ▼••  *>*  66  8.  B.  77, 135  A.  S.  R.  944 

more  or  less;"  shortage  18  acres;  relief  .  !-«--„-  qa*l  -----  TOM~  A«  1---. 

granted) ;  Smith  v.  Evans,  6  Bin.  (Pa.)  <stated  acreage  245  acres  more  or  less, 

102   6  Am.  Dec.  436  (shortage  of  dS  shortage  10  acres;  relief  granted), 

acres  in  tract  conveyed  as  containing  a  16-  ^arrell  v.  Hill,  w  A*r  f02'  ** 

991*  acres  more  or  less;  relief  denied) ;  Am.  Dec.  202;  McCoun  v.  Delany,  3 

Bigham  v.  Madison,  103  Tenn.  358,  52  Bibb  (Ky.)  46,  6  Am.  Dee.  635. 

S.  W.  1074,  47  L.R.A.  267  (shortage  Note:  12  Ann.  Cas.  300.    See  supra, 

of  12  acres  in  sale  of  tract  stated  to  par.  74,  as  to  misrepresentations  of 

contain  "25  acres  more  or  less ;"  relief  quantity  generally, 
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ance  without  a  resurvey  wherein  the  tract  is  described  as  containing 
^  the  estimated  acreage  with  the  qualification  "more  or  less/'  this  has 
been  considered  as  closing  the  question  of  acreage  for  the  reason  that 
both  parties  are  to  be  deemed  as  consenting  to  estimate  it  as  such  acre- 
age, the  purchaser  taking  the  advantage  of  a  surplus  and  the  hazard 
of  a  deficiency,  though  the  purchaser  would  have  been  entitled  to  have 
had  a  resurvey  made  and  an  allowance  for  the  deficiency  made.17  If 
the  fact  of  a  deficit  is  discovered  before  the  contract  is  carried  out  it 
seems  that  the  conduct  of  the  purchaser  in  accepting  the  deed  and 
paying  or  giving  his  obligations  for  the  purchase  money  is  strong  if 
not  in  itself  sufficient  reason  for  denying  him  equitable  relief.18  As  a 
general  rule,  however,  it  is  not  itself  a  sufficient  objection  to  allowing 
an  abatement  of  the  price,  that  the  contract  has  been  executed.  The 
principle  is  the  same  whether  the  contract  only  be  executed  or  has 
been  consummated  by  giving  the  deed;  the  injury  is  the  same  which 
the  party  sustains  in  the  one  case  as  the  other.19  The  mode  of  re- 
dress, and  indeed  the  power  of  the  court  over  the  case,  may  be  very 
different.  Whether  a  court  of  equity  will  entertain  jurisdiction  for 
the  sole  purpose  of  giving  compensation  or  damages  to  a  complainant, 
for  any  deficiency  in  the  quantity  of  land  conveyed,  after  a  convey- 
ance actually  made,  is  a  very  different  question  from  making  such 
allowance  to  a  party  who  comes  into  court  and  asks  a  specific  perform- 
ance of  an  unexecuted  agreement  If  the  case  be  once  properly  be- 
fore the  court,  it  will  do  all  in  its  power  to  settle  the  rights  of  all  the 
parties  in  the  matter  in  controversy,  justly  and  equitably,  by  one 

decree.*0 

154.  Sale  by  Original  Surveys;  Unsettled  Condition  of  Country.— 
Where  land  is  sold  and  a  conveyance  exeouted  on  the  basis  of  the  acre- 
age as  shown  by  the  original  government  survey,  the  court  has  acted 
on  the  well  known  fact  that  such  surveys  are  not  accurate  and  in  fact 
generally  contain  more  than  the  estimated  quantity,  and  the  pur- 
chaser has  been  denied  relief  on  account  of  a  deficiency  though  the 
price  was  fixed  on  the  basis  of  the  estimated  acreage.1  And  where 
land  is  sold  by  the  description  contained  in  the  original  grant  the  fact 
that  in  closing  the  lines  of  that  grant  the  closing  line  is  found  to  be 
shorter  than  it  was  represented  to  be  in  the  grant  has  been  held  not 

17.  Smith  ▼.  Evans,  6  Bin.   (Pa.)  1.  Smith  v.  Evans,  6  Bin.  (Pa.)  102, 
102,  6  Am.  Dec.  436.  6  Am.  Dec.  436  (deficiency  of  85  acres 

18.  Jollife  v.  Hite,  1  Call  (Va.)  301,  in  tract  sold  as  containing  991  acres). 
1  Am  Dec  519.  See  also  Anthony  v.  Hudson,  131  Ky. 

19.  Solinger  v.  Juwett,  25  Md.  479,  185,  114  S.  W.  782,  133  A.  S.  R.  231 
*  87  Am.  Dec.  372;  Couse  v.  Boyles,  4  N.    (stated  acreage  560  acres;  shortage  9 

J  Eq.  212,  38  Am.  Dec.  514;  Paine  v.  acres;  relief  denied) ;  Bond  v.  Quattle- 
Upton,  87  N.  Y.  327, 41  Am.  Rep.  371.  banm,  1  McCord  L.   (S.  C.)  584,  10 

20.  Couse  v.  Boyles,  4  N.  J.  Eq.  212,  Am.  Dec  702. 

38  Am.  Dec  514 
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to  entitle  the  .purchaser  to  a  deduction  for  the  price  or  value  of  the* 
land  which  would  be  embraced  by  the  extension  of  that  line  to  the 
whole  length  called  for.8  Where  the  practice  or  custom  exists  of  sell- 
ing an  entry  or  survey  of  public  lands  in  an  unsettled  country,  the 
purchaser  taking  the  chance  of  a  surplus  and  the  hazard  of  losing  a 
part  of  the  land  by  other  entries,  it  has  been  said  that  a  special  con- 
tract, departing  from  this  general  custom,  ought  to  be  in  writing,  or 
to  be  very  clearly  proved,  especially  when  the  written  evidence  of  the 
contract  conforms  to  this  general  custom.*  It  has  also  been  said  that 
the  rule  that  when  land  is  sold  as  for  a  certain  quantity,  a  court  of 
equity  will  relieve  if  the  quantity  be  deficient,  is  only  applicable  to 
contracts  for  the  sale  of  land  in  a  settled  country,  where  the  titles  are 
complete,  the  boundaries  determined,  and  the  real  quantity  known  or 
capable  of  being  ascertained  by  the  vendor.4  • 

Time  and  Place  of  Performance 

155.  Time  of  Conveyance. — If  nothing  is  said  in  the  contract  as  to 
the  time  for  conveyance  by  the  vendor  the  law  implies  that  it  is  to  be 
performed  on  demand  within  a  reasonable  time,5  and  if  the  contract 
expressly  provides  for  a  sale  on  credit,  without  stating  the  time  for 
the  making  of  the  conveyance,  the  purchaser  is  held  entitled  to  a  con- 
veyance at  any  time  on  demand.6  A  vendor  who  covenants  to  convey 
as  soon  as  he  gets  the  title  from  a  third  person,  whose  contract  to  oon- 
vey  he  holds  or  against  whom  legal  proceedings  are  to  be  instituted  to 
perfect  the  title,  must  show  that  he  has  attempted  in  good  faith  to 
acquire  the  title,  within  a  reasonable  time,  otherwise  he  may  be  con- 
sidered in  default;  7  and  the  mere  institution  of  suit  will  not  relieve 
the  vendor  from  being  guilty  of  an  unreasonable  delay  if  he  fails  in 
its  diligent  prosecution.8    Where  the  purchase  money  is  to  be  paid  by 

2.  Bond  v.  Quattlebaum,  1  McCord  (Mass.)  227,  26  Am.  Dec.  657;  Butler 
L.  (S.  C.)  584, 10  Am.  Dec.  702.  This  v.  O'Hear,  1  Desaus.  (S.  C.)  382,  1 
would  seem  to  be  in  effect  an  applica-  Am.  Dec.  671 ;  Cock  v.  Taylor,  2  Overt, 
tion  of  the  rule  that  monuments  control  (Tenn.)  49,  5  Am.  Dec.  650;  Wilkina  v. 
a  call  for  distance.  See  Boundaries,  Somerville,  80  Vt.  48,  66  Atl.  893,  130 
vol.  4,  p.  107.  A.  S.  R.  906,  11  LJR,A.(N.S.)  1183; 

3.  Dunlap  v.  Dunlap,  12  Wheat.  574,  Hundley  v.  Lyons,  5  Munf.  (Va.)  342, 
6  U.  S.  (L.  ed.)  733.  7  Am.  Dec.  685. 

4.  Moore  v.  Vick,  2  How.  (Miss.)  6.  Eveleth  v.  Scribner,  12  Me.  24, 
746,  32  Am.  Dec.  301  (sale  of  certifi-  28  Am.  Dec.  147. 

cate  for  fractional  section  of  land  in  7.  Johnston  v.  Standard  Min.  Co., 

unsettle^  country,  described  as  contain-  148  U.  S.  360,  13  S.  Ct.  585,  37  U.  S. 

ing  572  acres  whereas  it  contained  480  (L.  ed.)  480;  Sproule  v.  Winant,  7  T. 

acres— relief  denied).  B.  Mon.  (Ky.)  195,  18  Am.  Dec  164.  * 

5.  Easton  v.  Montgomery,  90  Cal.  8.  Johnston  v.  Standard  Min.  Co., 
307,  27  Pac.  280,  25  A.  S.  R.  123;  148  U.  S.  360,  13  S.  Ct.  585,  37  U.  S. 
Doherty  v.  Doian,  65  Me.  87,  20  Am.  (L.  ed.)  480. 

Rep.  677;  Atwood  v.  Cobb,  16  Pickr 
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instalments  with  interest,  and  the  conveyance  made  after  all  the  pur- 
chase money  has  been  paid,  the  purchaser  has  no  right  to  tender  the 
whole  amount  prior  to  the  maturity  of  the  last  instalment  and  de- 
mand a  conveyance  and  thereby  place  the  vendor  in  default  in  case  he 
is  then  unable  to  make  a  good  title.?    If  the  contract  calls  for  a  con- 
veyance on  the  demand  of  the  purchaser  he  must  make  the  demand 
within  a  reasonable  time  and  he  is  not  privileged  to  postpone  perform- 
ance on  his  part  indefinitely.10 

156.  Time  and  Place  ©f  Payment. — If  the  contract  fixes  the  time 
for  the  payment  of  the  purchase  money  this  controls,11  and  where  a 
part  of  the  purchase  money  is  not  payable  until  a  certain  judgment 
is  judicially  decided  not  to  be  a  lien  on  the  land,  this  requires  that 
the  decision  be  final  and  therefore  no  action  can  be  maintained  on 
the  agreement  while  the  right  of  appeal  exists.12    Effect  will  be  given 
to  provisions  accelerating  the  time  of  payment  on  the  happening  of  a 
contingency.    And  where  in  the  sale  of  an  interest  in  a  mine  provi- 
sion is  made  for  the  payment  of  the  unpaid  part  of  the  purchase 
money  out  of  the  first  products  of  the  mine  and  it  is  further  provided 
that  if  the  purchaser  "disposes  of"  his  interest  in  the  mine  the  unpaid 
moneys  shall  become  immediately  due,  it  has  been  held  that,  as  the 
phrase  "dispose  of"  is  not  synonymous  with  "sell,"  a  leasing  of  the 
mine  is  a  disposition  thereof  maturing  the  deferred  payments.18 
Where  no  place  for  the  payment  of  the  purchase  money  is  specified 
the  vendor  is  entitled  to  have  the  payment  made  to  him  personally  at 
his  place  of  residence ;  and  this  is  true  where  a  vendor  residing  in  one 
state  makes  by  mail  an  offer  to  sell  land  in  another  state  to  a  person 
residing  in  the  latter  state.14    For  this  reason  an  acceptance  of  suoh 
an  offer  fixing  the  place  of  payment  in  the  state  where  the  purchaser 
resides  is  not  an  unconditional  acceptance.1*    If  nothing  is  said  in 
the  contract  as  to  the  time  when  the  purchase  money  is  to  be  paid  the 
law  implies  that  payment  is  to  be  made  on  demand  within  a  reason- 
able time.1#    And  where  the  time  for  the  conveyance  is  stated  or  the 
ri^ht  to  fix  such  time  is  given  to  the  purchaser  and  no  time  for  pay- 

9.  Hanson  v.  Fox,  165  Cal.  106,  99       14.  Egger  v.  Nesbett,  122  Mo.  667, 
Pac  489,  132  A-  S.  R.  72,  20  L.R.A.  27  S.  W.  385,  43  A.  S.  R.  696. 

(N  S.)  338.  IS*  See  supra,  par.  21. 

10.  Smith  v.  Bangkam,  156  Cal.  359,       16.  Columbia  Bank  v.  Hagner,  1  Pet. 
104  Pac.  689,  28  L.R.A.(N.S.)  522.       455,  7  U.  S.  (L.  ed.)  219  (payment  on 

11   Oakes  ▼.  Rogers,  47  Minn.  38, 49  demand) ;  Hawkins  v.  Studdard,  132 

N  W  330,  28  A.  S.  R.  326.  '  Ga.  265,  63  S.  E.  852, 131  A.  S.  R.  190; 

12.  Oakes  vl  Rogers,  47  Minn.  38,  49  Miasell  v.  feurnett,  49  N.  C.  249,  69 
N  W.  330,  28  A.  S.  R.  326.  Am.  Dec.  744;  Bartz  v.  Paff,  95  Wis. 

13.  Hill  v.  Sumner,  132  U.  S.  118,  95,  69  N.  W.  297,  37  L.R.A.  848  (pay- 
10  S.  Ct.  42,  33  U.  S.  (L.  ed.)  284.  ment  on  demand). 
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ment  is  stated,  the  law  implies  that  the  sale  is  for  cash  and  the  vendor 
has  the  right  to  demand  payment  on  the  tender  of  the  conveyance.17 
157,  Time  as  Essence  of  Contract  Generally. — As  in  case  of  other 
contracts,18  time,  at  law,  is  of  the  essence  of  contracts  for  the  sale  of 
land,  though  there  is  no  provision  in  the  contract  expressly  making  it 
so.19  This  is  true  both  as  regards  the  time  fixed  by  the  contract  for  the 
payment  of  the  purchase  money,80  and  as  to  the  time  fixed  for  the 
making  of  the  conveyance.1  Thus  where  a  bond  with  sureties  is  given 
for  the  performance  by  the  vendor  of  his  contract  to  convey,  and  the 
purchaser  fails  to  perform  the  precedent  act  of  payment  provided  for 
in  the  contract,  at  the  time  stipulated,  the  bond  cannot  be  enforced 
against  the  sureties,  even  though  the  payments  are  thereafter  made  by 
the  purchaser  and  accepted  by  the  vendor.*  So  where  in  a  sale  of  land 
at  a  judicial  sale,  the  deed  is  to  be  delivered  at  a  certain  hour  on  a  cer- 
tain day,  and  on  a  failure  of  the  purchaser  to  complete  the  purchase 
the  vendor  is  to  have  the  right  to  resell  on  the  purchaser's  account  and 
recover  the  amount  of  a  deficit,  if  any,  it  has  been  held  that  time  is  of 
the  essence  of  the  contract,  and  that  where  the  deed  is  not  ready  for 
delivery  nor  tendered  until  some  hours  after  the  time  fixed,  the  vendor 
loses  the  right  to  resell  on  the  purchaser's  account.*  But  where  the 
right  of  the  vendor  to  receive  credit  for  the  purchase  money  on  an  in- 
debtedness he  owed  the  purchaser  was  conditioned  on  his  removal 
within  a  stated  time  of  an  incumbrance  from  land  conveyed  by  him  to 
his  creditor,  it  has  been  held  that  he  was  entitled  to  such  credit  though 
the  incumbrance  was  not  removed  within  the  time  stated.*  If  the  par- 
ties by  an  oral  agreement  extend  the  time  for  the  performance  of  the 
contract  neither  party  loses  the  right  to  insist  on  a  strict  performance 
at  the  time  so  agreed  on.* 

17.  Amiss  v.  Witting,  121  La.  Aim.       Note:  104  A.  S.  R.  266. 

501,  46  So.  606, 15  Ann.  Cas.  379.  As  1.  Columbia  Bank  v.  Hagner,  1  Pet. 
to  when  payment  and  conveyance  are  455,  7  TJ.  S.  (L.  ed.)  219;  Tyler  v. 
concurrent  stipulations,  see  infra,  par.  Young,  2  Scam.  (111.)  444, 35  Am.  Dee. 
168  et  seq.  116;  Shinn  v.  Roberts,  20  N.  J.  L.  435, 

18.  See  Contract*,  vol.  6,- p.  698.        43  Am.  Dec.  636;  Friess  v.  Rider,  24 

19.  Columbia  Bank  v.  Hagneiyl  Pet  N.  Y.  367,  82  Am.  Dec  308;  Parkin  v. 
455,  7  U.  S.  (L.  ed.)  219;  Friess  v.  Thorold  16  Beav#  59  22  L.  J.  Ch.  170, 
Rider,  24  NY.  367  82 !  Am.  Dec.  308;  16  Jup  '959  6  E       Rul  Cag  603 

?aJ3Sn  7J^°J°ld'  16aS^a^  '  ^  V       Note :  104  A.  S.  R.  266,  274 

J.  Ch    170,  16  Jur.  959,  6  Eng.  Rul.       2    Coughran  v.  Bigelo^,  164  U.  S. 

xt  *      ka  a      tw  ko/7  3<>1>  17  S.  Ct.  117,  41  U.  S.  (L.  ed.) 

Note:  50  Am.  Dec.  597.  ..  '  '  v 

20.  Coughran  v.  Bigelow,  164  U.  S.  ™  wak«*-  ot\  v  t  t  ass 
301,  17  S  Ct.  117,  41  U.  S.  (L.  ed.)  *•  Shm*  v- *?bert8'  2°  N-  J'  L-  435' 
442;  Kraak  v.  Fries,  21  D.  C.  100,  18  43.Am' ^  636'  f  on  ^  m 
L.RJL  142;  Miaell  v.  Burnett,  49  N.  C.  *>  Roberts  v.  Marston,  20  Mo.  275, 
249,  69  Am.  Dec.  744;  Raudabaugh  v.  37  Am.  Dec.  52. 

Hart,  61  Ohio  St.  73,  55  N.  E.  214,  76  5.  Friess  v.  Rider,  24  N.  Y.  367,  82 
A.  S.  R.  36L  Am.  Dec.  308. 
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158.  Rule  in  Equity  Generally. — In  equity  time  is  not  ordinarily 
regarded  as  of  the  essence  of  contracts,6  and  this  is  especially  true  as 
regards  executory  contracts  for  the  sale  of  land  which  are  considered  in 
equity  as  vesting  the  equitable  title  in  the  purchaser  subject  to  the 
claim  of  the  vendor  for  the  purchase  money.7  Therefore  in  the  ordi- 
nary cases  of  sales  of  estates,  the  general  object  being  to  make  a  sale 
for  an  agreed  sum,  the  time  of  payment  is  regarded  in  equity  as  for- 
mal, and  as  meaning  only  that  the  purchase  shall  be  completed  within 
a  reasonable  time,  and  substantially  according  to  the  contract,  regard 
being  had  to  all  the  circumstances.8  The  purchaser  does  not  ordina- 
rily by  a  failure  to  make  payment  at  the  stipulated  time  lose  hid  right 
to  compel  the  vendor  to  convey,  as  compensation  for  the  delay  may  be 
easily  adjusted  by  allowing  interest;  •  and  the  purchaser  may  be  re- 
lieved in  equity  from  his  default  even  after  the  vendor  has  instituted 
an  action  to  recover  possession  of  the  land.10  Likewise  the  vendor 
does  not  ordinarily  by  a  failure  to  tender  a  conveyance  at  the  required 
time  lose  his  right  to  compel  the  purchaser  to  accept  a  conveyance  and 
pay  the  purchase  money,11  and  if  the  vendor  is  unable  to  make  a  good 

6.  See  Contracts,  vol.  6,  pp.  898-  Dec.  492;  Young  v.  Daniels,  2  la.  126, 
900.  63  Am.  Dee.  477;  Sanford  v.  Weeks,  38 

7.  Brashier  v.  Grate.  6  Wheat.  528,  Kan.  319, 16  Pac.  465,  5  A.  S.  R.  748; 
5U.  S.  (L.  ed.)  322;  Columbia  Ba/ikv.  Badger  v.  Lumber  Co.  v.  Parker,  85 
Hagner,  1  Pet.  455,  7  U.  S.  (L.  ed.)  Kan.  134,  116  Pac.  242,  35  L.R.A. 
219;  Taylor  v.  Longworth,  14  Pet.  172,  (N.S.)  901;  Harris  v.  Greenleaf,  117 
10  U.  S.  (L.  ed.)  405;  Shinn  v.  Rob-  Ky.  817,  79  S.  W.  267,  4  Ann.  Cas. 
erts,  20  N.  J.  L.  435,  43  Am.  Dec  636 ;  849 ;  Rogers  v.  Saunders,  16  Me.  92, 
Parkin  v.  Thorold,  16  Beav.  59,  22  L.  33  Am.  Dec.  635;  Jones  v.  Bobbins,  29 
J.  Ch.  170,  16  Jur.  959,  6  Eng.  Rul.  Me.  351,  50  Am.  Dec.  593 ;  Converse  v. 
Cas.  503.  Blumrich,  14  Mich.  109,  90  Am.  Dec. 

Notes :  50  Am.  Dec.  598,  675 ;  104  A.  230 ;  Falls  v.  Carpenter,  21  N.  C.  237, 

8.  R.  266;  12  L.R.A.  241;  6  Eng.  Rul.  28  Am.  Dec.  592;  Horgan  v.  Russell, 

Cas.  536.  24  N.  D.  490, 140  N.  W.  99,  43  L.R.A. 

See  infra,  par.  178.  (N.S.)  1150;  Decamp  v.  Peay,  5  Serg.  . 

8.  Jones  v.  Bobbins,  29  Me.  351,  50  &  R.  (Pa.)  323,9  Am.  Deo.  372;  Walk- 
Am.  Dec.  593.  er  v.  Emerson,  20  Tex.  706,  73  Am. 

9.  Ahl  v.  Johnson.  20  How.  511,  15  Dec.  207;  Brixen  v.  Jorgensen,  28  Utah 
TJ.  S.  (L.  ed.)  1005;  Vance  v.  Newman,  290,  78  Pac.  674,  107  A.  S.  R.  720; 
72  Ark.  359,  80  S.  W.  574. 105  A.  S.  R.  Hall  v.  Delaplaine,  5  Wis.  206,  68  Am. 
42;  Green  v.  Covilland,  10  Cal.  317,  70  Dec.  57;  Hill  v.  Sidie,  116  Wis.  602, 
Am.  Dec.  725;  Alexander  v.  Jackson,  93  N.  W.  446,  96  A.  S.  R.-1011. 

92  Cal.  514,  28  Pac.  593,  27  A.  S.  R.       Notes:  50  Am.  Dec.  676;  104  A.  S. 

158;  Chabot  v.  Winter  Park  Co.,  34  R.  266. 

Fla.  258,  15  So.  756,  43  A.  S.  R.  192;       10.  Taylor  v.  Baldwin,  27  Ga.  438, 

Tate  v.  Pensacola,  etc.,  Co.,  37  Fla.  439,  73  Am.  Dec.  736. 
20  So.  542,  53  A.  S.  R.  251;  Taylor  v.       11.  Hays  v.  Hall,  4  Port.  (Ala.)  374, 

Baldwin,  27  Ga.  438,  73  Am.  Dec.  736;  30  Am.  Dec  530;  Craig  v.  Martin,  3 

Carroll  v.  Tomlinson,  192  111.  398,  61  J.  J.  Marsh.   (Ky.)  50,  19  Am.  Dec. 

N.  E.  484,  85  A,  S.  R.  344;  Boldt  v.  157;  Holmes  v.  Holmes,  107  Ky.  163, 

Early,  33  Ind.  App.  434,  70  N.  E.  271,  53  S.  W.  29,  92  A.  S.  R.  342;  Parkin 

104  A.  S.  R.  255;  Garretson  v.  Van-  v.  Thorold,  16  Beav.  59,  22  L.  J.  Ch. 

loon,  3  G.  Greene  (la.)  128,  54  Am.  170, 16  Jur.  959,  6  Eng.  Rul.  Cas.  503. 
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title  at  the  time  stipulated  for  but  can  do  so  within  a  reasonable  time, 
the  court  may  compel  the  purchaser  to  accept  it.18  Time  has  been 
given  in  some  cases  to  allow  the  vendor  to  perfect  his  title.18  If  the 
purchaser  has  recovered  damages  in  an  action  at  law  for  breach  by 
the  vendor  of  his  agreement  to  convey,  a  court  of  equity  will  not  ordi- 
narily enjoin  the  enforcement  of  the  judgment  and  require  the  pur- 
chaser to  accept  a  conveyance.14  While  equity  does  not  regard  time 
as  of  the  essence  of  the  contract  unless  expressly  made  so  by  the  con- 
tract, yet  it  requires  that  one  who  seeks  specific  performance  of  such 
contract  shall  not  be  guilty  of  unreasonable  delay,  and  shall  seek  his 
redress  with  reasonable  promptness.16 

159.  Making  Time  of  Essence  of  Contract  Generally. — Lord  Thur- 
low  is  reported  to  have  said  in  Gregson  v.  Riddle  (cited  in  7  Yes.  268) 
that  time  could  not  by  an  express  stipulation  be  made,  in  equity,  of 
the  essence  of  a  contract  for  the  sale  of  land.16  That  this  is  not  the 
rule,  however,  is  now  generally  if  not  universally  admitted,  and  timo 
may  be  expressly  made  of  the  essence  of  the  contract,  and  where  this 
is  done  it  is  binding  on  the  parties  not  only  at  law  but  in  equity  as 
well.  A  court  of  equity  is  not  at  liberty  to  disregard  the  contract  of 
the  parties  in  .this  respect  where  deliberately  made  and  clearly  ex- 
pressed, for  equity  follows  the  law  and  will  neither  make  a  new  con- 
tract for  the  parties  nor  violate  that  which  they  have  freely  and  ad- 
visedly entered  into.17  Therefore,  as  Regards  the  vendor's  right  to 
enforce  the  contract,  the  time  for  the  delivery  of  the  deed  may  be 
mad^of  the  essence  of  the  contract; 18  so  the  time  for  the  payment  of 
the  purchase  money,  if  expressly  made  of  the  essence  of  the  contract, 
is  so  recognized  in  a  court  of  equity,  and  compliance  therewith  may 
be  made  essential  to  the  right  of  the  purchaser  to  compel  the  vendor 

12.  Craig  v.  Martin,  3  J.  J.  Marsh.  316,  24  Pac.  280, 18  A.  S.  R.  187;  Mar- 
(Ky.)  50,  19  Am.  Dec.  157.  tin  v.  Morgan,  87  Cal.  203.  25  Par.  350, 

13.  Craig  v.  Martin,  3  J.  J.  Marsh.  22  A.  S.  R.  240;  Glock  v.  Howard,  etc., 
(Kv.)  50,  19  Am.  Dec.  157.  Colony  Co.,  123  Cal.  1,  55  Pac.  713,  U9 

14.  Craig  v.  Martin,  3  J.  J.  Marsh.  A.  S.  R.  17,  43  L.R.A.  199;  Turn 
(Ky.)  50,  19  Am.  Dec.  157.  Verein  Eiche  v.  Kionka,  255  111.  392,  99 

15.  Brashier  v.  Gratz,  6  Wheat.  528,  N.  E.  684,  43  L.R.A.  (N.S.)  44;  Young 
5  U.  S.  (L.  ed.)  322;  Chabot  v.  Winter  v.  Daniels,  2  la.  126,  63  Am.  Dec.  477; 
Park  Co.,  34  Fla.  258,  15  So.  756,  43  Rossbach  v.  Micks,  89  Neb.  821,  132 
A.  S.  R.  192.  See  Specific  Perform-  N.  W.  526,  42  L.R.A.  (N.S.)  444;  Kir- 
ance,  vol.  25,  p.  250  et  seq.  by  v.  Harrison,  2  Ohio  fit.  326,  59  Am. 

16.  See  Kirby  v.  Harrison,  2  Ohio  Dec.  677;  Keator  v.  Ferguson,  20  S. 
St.  326,  59  Am.  Dec.  677.  D.  473,  107  N.  W.  678,  129  A.  S.  R. 

17.  Tavlor  v.  Longworth.  14  Pet.  047;  Parkin  v.  Thorold,  16  Beav.  59, 
172, 10  U.  S.  (L.  ed.)  405;  Stinson  v.  22  L.  J.  Ch.  170,  16  Jur.  959,  6  Eng. 
Dousman,  20  How.  461,  15  U.  S.   (L.  Ritl.  Cas.  503. 

ed.)  966;  Hays  v.  Hall,  4  Port.  (Ala.)       Notes:  50  Am.  Dec  598.  676;  104 
374,  30  Am.  Dec.  530 ;  Wilcoxson  v.   A.  S.  R.  267 ;  12  L.R.A.  214 ;  6  En^. 
Stitt,  65  Cal.  596,  4  Pnc.  629,  52  Am.   Rul.  Cas.  536. 
Rep.  310 j  Cleary  v.  Folger,  84  Cal.       18.  Note:  104  A.  S.  R.  274. 
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to  convey,  and  where  such  is  the  case  a  court  of  equity,  will  not,  as  a 
general  rule,  interfere  to  relieve  the  purchaser  from  the  consequence 
of  his  default19  It  was  said  hy  Lord  Romilly  that  though  time  is 
made  of  the  essence  of  the  contract,  the  party  for  whose  benefit  it  is 
so  made  may  waive  this  element,  and  if  it  is  waived  by  a  postpone- 
ment, time  then  ceases  to  be  such  an  element  unless  it  is  also  agreed 
that  the  time  to  which  performance  is  postponed  shall  itself  be  of  the 
essence  of  the  contract.20  This  statement,  however,  has  been  said  in 
a  later  English  case  to  have  been  dictum,  and  it  has  been  decided  that 
an  extension  does  not  absolutely  waive  the  element  of  time  as  the  es- 
sence of  the  contract,  but  only  substitutes  the  extended  time  for  the 
original  time.1 

160.  Necessity  for  Express  Stipulation. — Although  the  parties  may 
.make  time  of  the  essence  of  the  contract,  the  stipulation  to  have  that 
effect  in  equity  must  be  "clearly  expressed,  and  it  must  appear  that  they 
really  intended  that  the  time  should  be  so  regarded.2  Still,  though  it 
seems  now  to  be  customary  to  insert  a  provision  that  "time  shall  be 
considered-  of  the  essence  of  the  contract,7'  if  it  is  so  intended,  yet  an 
examination  of  the  cases  shows  that  this  is  not  absolutely  essential,  pro- 
vided it  clearly  appeal's  that  it  was  in  fact  the  intention  of  the  parties 
that  time  should  be  of  the  essence  of  the  contract.8  And  without  such 
an  express  stipulation  the  nature  of  the  contract  itself  or  the  circum- 
stances under  which  it  was  made  may  have  this  effect,4  as  where  the 
benefit  to  accrue  from  the  consideration  to  be  paid  or  the  conveyance 

19.  Taylor  v.   Longworth,   14  Pet.   63, 104  Pac.  1110, 134  A.  S.  R.  1096 ; 
172,  10  U.  S.  (L,  ed.)  405;  Souter  v.   Thompson   v.   Robinson,   65   W.    Va. 
Witt,  87  Ark.  593, 113  S.  W.  800,  128  506,  64  S.  E.  718,  17  Ann.  Cas.  1109. 
A.  S.  R.  40 ;  Murphy  v.  Myar,  95  Ark.       Note :  31  Am.  Dec.  277. 
32,  128  S.  W.  359,  Ann.  Cas.  1912A       20.  Parkin  v.  Thorold,  16  Beav.  59, 
673;  Green  v.  Covilland,  10  Cal.  317,  22  L.  J.  Ch.  170,  16  Jur.  959,  6  Eng. 
70  Am.  Dec.  726;  Cleary  v.  Polger,  84  Rul.  Cas.  503. 
CaL  316,  24  Pac.  280, 18  A.  S.  R.  187 ;       1.  Note :  6  Eng.  Rul.  Cas.  537. 
Martin  v.   Morgan,  87   CaL   203,  25       2.  Horgan  v.  Russell,  24  N.  D.  490, 
Pac.  350,  22  A.  S.  R.  240;  Glock  v.  140  N.  W.  99,  43  L.R.A.(N.S.)  1150. 
Howard,  etc.,  Colony  Co.,  123  Cal.  1,       Notes:  50  Am.  Dec.  598;  104  A.  S. 
55  Pac  713,  69  A.  S.  R.  17,  43  L.R.A.   R.  271. 

199;  Turn  Verein  Eiche  ▼.  Kionka,-  3.  Notes:  50  Am.  Dec.  677;  104  A. 
255  HL  392,  99  N.  E.  684,  43  L.R.A.   S.  R.  268  et  seq. 

(N.S.)  44;  Boldt  v.  Early,  33  Ind.  4.  Jennison  v.  Leonard,  21  Wall. 
App.  434,  70  N.  E.  271,  104  A.  S.  R.  302,  22  U.  S.  (L.  ed.)  539 ;  Waterman 
255;  Johnson  v.  Jackson,  27  Miss.  v.  Banks,  144  U.  S.  394,  12  S.  Ct.  G46\ 
498,  61  Am.  Dec.  522;  Roden  v.  36  U.  S.  (L.  ed.)  479;  Green  v.  Covil- 
Williams,  100  Neb.  46,  158  N.  W.  360,  land,  10  Cal.  317,  70  Am.  Dec.  725 ; 
L.R.A.1917A  415 ;  Benedict  v.  Lynch,  Coleman  v.  Applegarth,  68  Md.  21,  11 
1  Johns.  Ch.  (N.  Y.)  370,  7  Am.  Dec.  Atl.  284,  6  A.  S.  R.  417;  Kirby  v. 
484;  Wells  v.  Smith,  7  Paige  (N.  Y.)  Harrison,  2  Ohio  St.  326,  59  Am.  Dec. 
22,  31  Am.  Dec.  274;  Sowles  v.  Hall,  677. 

62  Vt.  247,  20  Atl.  810,  22  A.  S.  R.  Notes:  104  A.  S.  R.  268;  6  Eng. 
101;  Douglas  v.  Hanbury,  56  Wash.   Rul.  Cas.  537. 
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to  be  executed  materially  depends  on  a  strict  performance  in  point  of 
time ;  *  or  where  the  property  is  of  such  a  character  as  to  be  peculiarly 
the  subject  of  great  fluctuations  in  value/  as  in  the  case  of  mining 
properties.7 

161.  Particular  Stipulations  Considered. — In  some  cases  it  has  been 
held  that  a  provision  that  in  the  event  of  the  failure  of  the  purchaser 
to  comply  with  the  terms  of  his  contract  the  vendor  shall  be  released 
from  all  obligations  in  law  or  in  equity  to  convey  and  the  purchaser 
shall  forfeit  all  right  to  a  conveyance  makes  the  time  of  payment  of 
the  essence  of  the  contract;  8  and  the  same  effect  has  been  given  to  a 
provision  that  on  default  in  making  the  required  payment  the  con- 
tract shall  be  null  and  void.9  On  the  other  hand  it  has  been  held  that 
time  of  payment  is  not  necessarily  made  the  essence  of  the  contract  so 
as  to  deprive  the  purchaser,  after  default,  of  ihe  right  to  compel  the 
vendor  to  convey  on  payment  of  the  purchase  money  with  interest, 
especially  where  the  purchaser  has  been  let  into  possession  and  has 
made  valuable  improvements  or  has  paid  a  considerable  part  of  the 
purchase  money,  by  a  provision  that  if  a  default  in  payment  at  the 
time  specified  is  made  the  contract  shall  be  void,10  or  the  purchaser 
shall  forfeit  all  prior  payments  and  the  contract  be  at  an  end ; u 
and  where  the  purchaser  had  defaulted  in  making  payment  at  the 
time  stipulated  for  in  the  original  contract,  in  which  time  was  not  of 
the  essence,  and  the  parties  then  agreed  that  if  payment  was  not  made 
by  a  certain  time  all  prior  payments  should  be  forfeited  and  the  agree- 
ment be  at  an  end,  it  has  been  held  that  the  purchaser,  though  again 
in  default,  is  entitled  to  a  conveyance  on  his  tender  of  the  purchase 
money  with  interest.18  A  provision  for  conveyance  on  the  punctual 
or  prompt  payment  of  the  purchase  money  does  not  make  the  time  of 
payment  of  the  essence  of  the  contract.1*  It  is  generally  held  that  a 
provision  authorizing  the  vendor  to  declare  a  forfeiture  of  the  rights 
of  the  purchaser  on  his  default  in  making  the  payments  stipulated  for 
renders  time  of  the  essence  of  the  contract,  and  a  court  of  equity  can- 

5.  Kirby  y.  Harrison,  ,2  Ohio  St.  10.  Jones  v.  Robbing,  29  Me.  351, 
326,  59  Am.  Dec.  677.  50  Am.  Dec.  593. 

6.  Note:  104  A.  S.  R.  268.  ,     11.  DeCamp  v.  Feay,  5  Serg.  &  R. 

7.  Waterman  v.  Banks,  144  U.  S.  (Pa.)  323,  9  Am.  Dec.  372.  See  also 
394,  12  S.  Ct.  646,  36  U.  S.  (L.  ed.)  Badger  Lumber  Co.  v.  Parker,  85 
479.  Kan.   134,  116  Pac.  242,  35  L.R.A, 

Notes:  104  A.  S.  R.  268;  6  Eng.  (N.S.)  901;  Wells  v.  Smith,  7  Paige 

Rul.  Cas.  538.                                .  (N.  Y.)  22,  31  Am.  Dec.  274. 

8.  Cleary  v.  Folger,  84  Cal.  316,  24  12.  Decamp  v.  Feay,  5  Serg.  &  R. 
Pac.  280,  18  A.  S.  R.  187.  (Pa.)  323,  9  Am.  Dee.  372.    See  also 

Note :  104  A.  S.  R.  270.  Harris  v.  Greenleaf ,  117  Ky.  817,  79 

9.  Martin  v.  Morgan,  87  Cal.  203,   S.  W.  267,  4  Ann.  Cas.  849. 

25  Pac.  350,  22  A.  S.  R.  240.  See  also  13.  Young  v.  Daniels,  2  la.  126,  63 
Benedict  v.  Lynch,  1  Johns.  Ch.  (N.  Am.  Dec.  477;  Hall  v.  Delaplaine,  5 
Y. )  370,  7  Am.  Dec.  484.  Wis.  206,  68  Am.  Dec.  57. 

Note :  104  A.  S.  R.  27L  Note :  104  A.  S.  R.  272. 
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not  relieve  the  purchaser  of  the  effect  of  a  forfeiture  for  such  cause  if 
promptly  asserted  by  the  vendor.14  The  vendor  may,  however,  waive 
hi  right*  to  declare  the  forfeiture,11  and  it  is  held  that  a  provision 
authorizing  the  vendor  to  rescind  or  put  an  end  tp  the  contract  on 
default  in  payment  does  not  have  the  effect  of  making  time  of  the 
essence  of  the  contract  if  the  vendor  has  not  attempted  to  assert  his 
right  to  rescind.16 

162.  Unilateral  Contracts, — The  authorities  draw  a  distinction  be* 
tweera  a.  contract  of  purchase  under  which  a  right  has  passed  and  the 
purchaser  has  taken  possession  and  made  valuable  improvements,  and 
a  contract  under  which  no  title  or  interest  is  acquired  by  the  purchaser 
until  the  doing  of  some  act  by  him  stipulated  to  be  done.    In  the  first 
case  a  right  has  vested  which  will  not  be  defeated  by  the  failure  to  do 
the  act  at  the  appointed  day  if  compensation  can  be  made  in  damages. 
In  ttie  other  case  the  performance  of  the  act  is  a  condition  precedent 
to  the  vesting  of  any  estate,  and  time  becomes  the  essence  of  the  con- 
tract.17   And  as  a  general  rule  if  a  contract  is  unilateral,  as  if  it  is 
that  A  will  convey  provided  B  shall  on  a  certain  day  pay  a  specified 
sum,  time  is  deemed  of  the  essence  of  the  contract,  and  the  payment 
of  the  sum  is-  a  condition  precedent  in  equity  to  the  creation  of  any 
right  in  B  to  the  performance  of  the  contract.18    This  effect  should 
be  given  to  a  general  provision  in  a  unilateral  contract  that  on  the 
default  of  the  purchaser  the  contract  shall  be  "null  and  void."  19    It 
has  also  been  held  that  where  the  purchaser  deposits  the  purchase 
price  in  a  bank  under  an  agreement  made  at  the  time  with  the  ven- 
dor that  he  shall  receive  it  upon  delivery  by  him  to  the  bank  of  the 
instruments  of  title  named  in  the  conditions  of  deposit  within  a  speci- 
fied time,  he  is  entitled  to  receive  it  only  on  compliance  with  such 
conditions  within  such  time,  as  time  is  of  the  essence  of  the  contract20 

14.  Cutwright  v.  Union  Sav.,  etc.,  S.  W.  800, 128  A.  S.  R.  40;  Frame  v. 
Co.,  33  Utah  486,  94  Pac.  984, 14  Ann.  Frame,  32  W.  Va.  463;  9  S.  E.  901,  5 
Cas.  725;  Thompson  v.  Robinson,  65  L.B.A.  323. 

W.  Va.  506,  64  S.  E.  718, 17  Ann.  Caa  is.  Coleman  v.  Applegarth,  68  Md. 

1109.  21, 11  AtL  284,  6  A.  S.  R.  417;  Curtis 

Note:  12  L.R.A.  239.  v.  Blair,  26  Miss.  309,  59  Am.  Dec. 

15.  See  infra,  par.  166.  257;  Benedict  v.  Lynch,  1  Johns.  Ch. 

16.  Young  v.  Daniels,  2  la.  126,  63  (N  Y)  m  7  ^   Dec  484    Kefler 

^Lr^^n^^n6  V9Q?T^'  ▼•  G^on,  76  Va.  517,  44  Am.  Rep. 
14  Mich.  109,  90  Am.  Dec  230;  Higin-  -_.    J '      '       ™^      '    w   y        * 

botham  v.  Frock,  48  Ore.  129,  83  Pac  l7\>  ™*  %*f^  StV'  V&'  46* 
536,  120  A.  S.  R.  796.  y  £  *"  ™f>  A&  U£A"  JJT5 "  lnA  A    c 

Note:  104  A.  S.  R.  271.  _  Notes:  31  Am.  Dec  278;  104  A.  S. 

17.  Stinson  v.   Dousman,  20  How.   K-  f 75; 

461, 15  U.  S.  (L.  ed.)  966;  Waterman       As  to  options  generally,  see  supra, 
r.  Banks.  144  U.  S.  349.  12  S.  Ct.  646,  par.  31  et  seq. 

36  U.  S.  (L.  ed.)  479;  Keffer  ▼.  Gray-       19.  Martin  v.  Morgan,  87  Cal.  203, 
son,  76  Va.  517.  44  Am.  Rep.  171.  See  25  Pac.  350,  22  A.  S.  R.  240. 
also  Souter  v.  Witt,  87  Ark.  593,  113       20.  Cannon    Riyer    Manufacturers 
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The  distinction  between  unilateral  and  bilateral  contracts  as  regards 
timer  being  of  the  essence  of  the  contract  is  well  exemplified  in  a  ease 
where  an  irrevocable  option  to  purchase  was  given,  under  fthich  the 
purchaser  was  required  to  exercise  his  option  within  a  stated  time,  and 
a  time  was  also  fixed  for  completing  the  purchase  after  the  exercise  of 
the  option.  It  was  held  that  while  time  was  of  the  essence  of  the  con- 
tract as  regards  the  exercise  of  the  option,  it  was  otherwise  as  to  the 
contract  of  purchase  which  arose  on  its  exercise.1  In  some  instances 
unilateral  contracts  have  been  adjudged  to  be  proper  subjects  for  spe- 
cific performance,  though  not  complied  with  by  the  purchaser  at  the 
time  designated.* 

163.  Effect  of  Notice  to  Perform  Generally. — Although  there  is  no 
stipulation  of  the  parties  that  time  shall  be  of  the  essence  of  the  con- 
tract, nor  anything  in  the  nature  or  circumstances  of  the  agreement 
to  make  it  so,  yet  it  may  be  made  essential  by  the  proper  action  of  a 
party  who  is  not  in  default  and  is  ready  to  perform,  if  the  other  party 
is  in  default  without  justification.8  And  as  the  doctrine. that  time  is 
not  essential  may  work  injustice,  and  be  used  as  the  excuse  for  unwar- 
rantable laches,  a  rule  has  been  introduced  which  prevents  the  doc- 
trine from  being  abused  by  the  neglect  or  wilfulness  of.  either  party. 
Under  this  rule  if  either  the  vendor  or  the  purchaser  has  improperly 
and  unreasonably  delayed  in  complying  with  the  terms  of  the  agree- 
ment on  his  side,  the  other  party  may,  by  notice,  fix  upon  and  assign 
a  reasonable  time  for  completing  the  contract,  and  may  call  on  the 
defaulting  party  to  do  the  acts  to  be  done  by  him,  or  any  particular 
act  within  this  period..  The  time  thus  allotted  then  becomes  essential, 
and  if  the  party  in  default  fails  to  perform  before  it  has  elapsed,  the 
court  will  not  aid  him  in  enforcing  the  contract,  but  will  leave  him  to 
his  legal  remedy  if  any.4  If  the  purchaser  receiving  notice  fixing  a 
reasonable  time  in  which  to  perform  and  complete  the  contract  ig- 
nores the  notice,  and  fails  to  ask  any  further  extension  of  time  or  to 
assert  any  right,  he  must  be  considered  as  acquiescing  in  the  demand 

Ass'n  v.  Rogers,  42  Minn.  123,  43  N.  (Mass.)  324,  79  Am.  Dec.  782;  Sub- 

W.  792, 18  A.  S.  R.  497.  urban  Homes  Co.,  v.  North,  50  Mont. 

1.  Horgan  v.  Russell,  24  N.  D.  490,  108,  145  Pae,  2,  Ann.  Cas.  1917C  81 ; 
140  N.  W.  99,  43  L.R.A.(N.S.)  1150.  Foster  v.  Ley,  32  Neb.  404,  49  N.  \V. 

2.  Note:    31    Am.    Dec.    278.      See  450,  15  L.R.A.  737;  Kirby  v.  Harri- 
Specific  Performance,  vol.  25,  p.  235.  son,  2  Ohio  St.  326,  59  Am.  Dec.  677; 

3.  Kirby   v.   Harrison,   2   Ohio   St.  Frink  v.  Thomas,  20  Ore.  265,  25  Pac. 
326,  59  Am.  Dec.  677.  717,  12  L.R.A.  239 ;  Parkin  v.  Thorold, 

4.  Brashier  v.  Gratz,  6  Wheat.  528,  16  Beav.  59,  22  L.  J.  Ch.  170,  16  Jur. 
5  U.  S.  (L.  ed.)  322;  Chabot  v.  Win-  959-  6  Enpr.  Rul.  Cas.  503 

ter  Park  Co.,  34  F)a.  258,  15  So.  756.       Notes:  50  Am.  Dee.  600,  678;  104 
43  A.  S.  R.  192;  Boldt  v.  Early,  33  A.  S.  R.  274;  15  L.R.A.  737;  6  Bng. 
Ind.  App.  434,  70  N.  E.  271,  104  A.  S.  Rul.  Cas.  538. 
R.    255;    Fuller   v.    Hovey,    2    Allen 

450. 


27  fi.  C-  L.  VENDOR  AND  PURCHASER  §§  164,  165 

contained  in  the  notice,  and  as  abandoning  ail  rights  he  may  have 
had  to  enforce  the  performance  of  the- contract.5 

164.  Sufficiency  of  Notice  to  Perform.-— The  time  fixed  in  the  notice 
to  perform  must  be  reasonable,  Otherwise  the  notice  will  be  ineffec- 
tual.*     The  vendor  and  purchaser,  however,  do  not  stand  in  the  mere 
relation  of  mortgagee  and  mortgagor,  so  that  in  equity  the  same  time 
will  be  given  to  the  purchaser  to  perform  that  is  given  to  a  mortgagor 
to  recL^^m.7    And  as  a  general  rule  the  question  as  to  the  reasonable- 
ness o:F  the  time  given  will  depend  upon  the  circumstances  of  the  paiv 
ticular-  case,  for  in  the  nature  of  things  it  must  do  so.8    Where  the 
time  of  performance  specified  in  the  notice  to  the  defaulting  party  is 
expressly  assented  to, by  the  latter,  the  reasonableness  of  the  notice 
cannot;  be  questioned  by  him ;  9  and  where  the  original  time  fixed  for 
performance  has  elapsed,  if  one  give  to  the  other  notice  that  he  will 
not  perform  the  contract,  and  the  person  receiving  the  notice  does  not, 
withixx  a  reasonable  time  after  the  receipt  of  such  notice,  take  steps  to 
enforce  the  contract,  equity  will  consider  him  to  have  acquiesced  in 
the  abandonment  0f  ^e  contract,  and  will  leave  the  parties  to  it  to 
their  remedies  at  law.10 

165,  Foreclosure  of  Purchaser's  Equities. — Where  the  purchaser  is 

in  default  the  vendor  may  call  him  into  a  court  of  equity  and  compel 

him  to  show  cause  why  all  his  rights  under  the  contract  should  not 

te  held  to  be  at  an  end.    When  the  vendor  prosecutes  such  a  suit,  he 

4°es  so  to  cut  off  all  possibility  of  any  future  claim  by  the  purchaser 

to  equitable  relief,  which  might  embarrass  or  cloud  his  title.11    A  suit 

of  this  character  is  not  in  effect  one  for  the  rescission  of  the  contract 

by  the  vendor,  and  it  is  not  necessary  that  he  tender  a  return  of  the 

moneys  paid  by  the  purchaser  or  the  value  of  improvements  made.1* 

Where  indulgence  is  granted  the  purchaser  until  after  all  instalments 

6.  Chabot  v.  Winter  Park  Co.,  34       Note:  50  Am.  Dec  679. 
Fla.  258,  15  So.  756,  43  A.  S.  R.  192.       9.  Boldt  v.  Early,  33  Ind.  App.  434, 

6.  Chabot  v.  Winter  Park  Co.,  34   70  N.  E.  271, 104  A.  S.  R.  255. 

Fla.  258,  15  So.  756,  43  A.  S.  R.  10.  Parkin  v.  Thorold,  16  Beav.  59, 
192;  Boldt  v.  Early,  33  Ind,  App.  434,  22  L.  J.  Ch.  170,  16  Jur.  959,  6  Eng. 
70  N.  E.  271.  104  A.  S.  R.  225;  Parldn  Rul.  Cas.  503,  under  the  circumstances 
v.  Thorold,  16  Beav.  59,  22  L.  J.  Ch.  of  which  case  it  was  held,  however,  that 
170, 16  Jur.  959,  6  Eng.  Rul.  Cas.  503.  the  vendor  was  not  guilty  of  any  un- 

Notes :  50  Am.  Dec.  600,  678 ;  104   reasonable  delay. 
A.  S.  R.  275.  11.  Glock  v.  Howard,  etc.,  Colony 

7.  Kirby  v.  Harrison,  2  Ohio  St.  Co.,  123  Cal.  1,  55  Pac.  713,  69  A.  S. 
326,  59  Am.  Dec.  677.  See  also  R.  17,  43  L.R.A.  199;  Suburban 
Benedict  v.  Lynch,  1  Johns.  Ch.  (N.  Homes  Co.  v.  North,  50  Mont.  108, 145 
Y.)  370,  7  Am.  Dec.  484.  Par.  2,  Ann.  Cas.  1917C  81;  Hifrin- 

8.  Chabot  v.  Winter  Park  Co.,  34  botham  v.  Frock,  48  Ore.  129,  83  Pae. 
Fla.  258,  15  So.  756,  43  A.  S.  R.  192;   536,  120  A.  S.  R,  796. 

Parkin  v.  Thorold,  16  Beav.  59,  22  L.  12.  Suburban  Homes  Co.  v.  North, 
J.  Ch.  170,  16  Jur.  959,  fr  Eng.  Rul.  50  Mont.  108,  145  Pae.  2,  Ann.  Cas. 
Cas.  503.  1917C  81. 
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of  the  purchase  money  have  become  due  the  vendor  should  as  a  gen- 
eral rule,  on  the  theory  that  his  duty  to  convey  and  that  of  the  pur- 
chaser to  pay  have  in  effect  become  concurrent  stipulations,  tender  a 
conveyance  and  demand  payment  before  instituting  a  suit  to  declare 
the  rights  of  the  purchaser  forfeited.1*  The  conduct  of  the  purchaser 
may,  however,  be  such  as  to  waive  the  necessity  for  such  a  tender, 
•vhich  shows  manifestly  that  the  tender  would  have  been  useless, 
os  where  he  entirely  ignored  the  notice  given  by  the  vendor  to  pay 
within  a  reasonable  time,  and  failed  on  the  trial,  though  the  vendor 
then  tendered  a  deed,  to  tender  payment  and  demand  a  deed.14  By 
instituting  a  suit  for  the  foreclosure  of  the  purchaser's  equities  the 
vendor  recognizes  that  the  purchaser  has  some  interest  in  tfie  property 
which  he  desires  to  have  forever  barred  and  foreclosed,  and  as  an  ap- 
plication for  a  strict  foreclosure  is  always  addressed  to  the  sound  dis- 
cretion of  the  court,  the  relief  will  not  ordinarily  be  granted  without 
giving  the  purchaser  a  reasonable  time  to  comply  with  the  contract1* 
166.  Waiver  of  Delay  in  Payment. — Though  the  time  for  the  pay- 
ment of  the  purchase  money  is  made  of  the  essence  of  the  contract, 
a  default  does  not  ipso  facto  terminate  the  contract,  but  it  may  still 
be  enforced  against  the  purchaser,  and  therefore  the  vendor  may  him- 
self waive  the  default  and  render  the  contract  enforceable  by  the  pur- 
chaser.16 And  as  a  general  rule  the  acceptance  of  payment  or  part 
payment  after  the  time  fixed  is  a  waiver  of  all  defaults  in  payments 
which  had  accrued  at  the  time  of  such  receipt,  and  the  vendor  cannot 
set  up  the  prior  default  as  a  defense  to  his  obligation  to  convey ;  by  the 
receipt  of  the  payment  he  acknowledges  the  continuing  obligation  of 
the  contract.17    Also  if  the  vendor  by  his  acts  or  statements  leads  the 

13  Boone  v.   Templeman.  158   Cal.  289,  125  N.  W.  13,  136  A.  S.  R.  441; 

290,  110  Pac.  947,  139  A.  S.  R.  126.  Suburban   Homes    Co.   v.   North,   50 

See    also    Suburban    Homes    Co.    v.  Mont.    108,   145   Pac   2,   Ann.    Cas. 

North,  50  Mont.  108. 145  Pac.  2,  Ann.  1917C  81;  Keator  v.  Ferguson,  20  S. 

Cas.  1917C  81.  D.  473,  107  N.  W.  678,  129  A.  S.  R, 

14.  Suburban  Homes  Co.  v.  North,  947 ;  Phillips  v.  Herndon,  78  Tex.  378, 
50  Mont.  108,  145  Pac.  2,  Ann.  Cas.  14  S.  W.  857,  22  A.  S.  R.  59;  Douglas 
1917C  81.  v.  Hanbury,  56  Wash.  63,  104  Pac 

15.  Higinbotham  v.  Frock,  48  Ore.  1110,  134  A.  S.  R.  1096. 
129,  83  Pac.  536,  120  A.  S.  R.  796.  Note:  104  A.  S.  R.  273. 

16.  Cheney  v.  Libby,  134  U.  S.  68,  17.  Davis  v.  Robert,  89  Ala.  402,  8 
10  S.  Ct.  498,  33  U.  S.  (L.  ed.)  818;  So.  114,  18  A.  S.  R.  126;  Boone  v. 
Souter  v.  Witt,  87  Ark.  593, 113  S.  W.  Templeman,  158  Cal.  290,  110  Pac 
800,  128  A.  S.  R.  40;  Alexander  v.  947,  139  A.  S.  R.  126;  Cowart  v. 
Jackson,  92  Cal.  514,  28  Pac.  593,  27  Singletary,  140  Oa.  435,  79  S.  B.  196, 
A.  S.  R.  158;  Roger  Development  Co.  Ann.  Cas.  1915A  1116,  47  L.R.A. 
v.  Southern  Cal.  Real  Estate  Invest  (N.S.)  621;  Suburban  Homes  Co.  v. 
Co.,  159  Cal.  735,  115  Pac.  934.  35  North,  50  Mont.  108, 145  Pac  2,  Ann. 
L.R.A.(N.S.)  543;  Carroll  v.  Tomlin-  Cas.  1917C  81;  Hall  v.  Deiaplain*,  5 
son,  192  111.  398,  61  N.  E.  484,  85  A.  Wis.  206,  68  Am.  Dec  57. 

S.  R.  344;  Maday  v.  Rotli,  160  Mich.      Note:  104  A.  S.  R.  273. 
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purchaser  to  believe  that  he  will  not  insist  upon  the  strict  terms  of 
the  contract,  he  will  not  be  permitted  in  equity  to  insist  that  a  for- 
feiture las  occurred  by  reason  of  the  payments  not  being  made  at  the 
time  agreed  upon.18    Where  the  purchase  money  is  payable  by  in- 
stalments, the  acceptance  of  the  payment  of  a  single  instalment  after 
the  time  fixed  will  not  preclude  the  purchaser  from  declaring  a  forfei- 
ture fox-  default  in  the  payment  of  a  future  instalment,19  yet  it  is  gen- 
erally  held  that  if  the  vendor  acquiesces  in  the  payment  of  many  of 
the  eatrlier  instalments  after  the  time  fixed  and  thus  lulls  the  pur- 
chaser  into  the  belief  that  prompt  payment  will  not  be  insisted  upon 
he  sho\ald,  if  he  desires  to  insist  upon  a  strict  performance  by  the  pur- 
chaser  $&  to  future  instalments,  give  him  notice  to  that  effect.80    It  has 
also  been  held  that  an  unreasonable  delay  in  declaring  a  forfeiture  of 
the  purchaser's  right  may  constitute  a  waiver  of  the  default1    On  the 
other  hand  it  has  been  held  that  if  the  contract  provides  that,  on  de- 
fault in  payment  of  the  purchase  money,  the  purchaser  shall  forfeit 
his  rights  to  purchase  and  become  liable  as  a  tenant  for  rent,  the  ven- 
dor's failure  to  demand  rent  after  the  default  of  the  purchaser  and  the 
•  retention  by  the  former  of  the  purchase  money  notes  does  not  itself 
constitute  a  waiver  of  the  forfeiture.8    If  the  vendor  acquiesces  in  the 
failure  to  pay  the  instalments  of  the  purchase  money  until  the  last  in- 
stalment becomes  due,  it  has  been  held  that  his  duty  to  convey  becomes 
a  condition  concurrent  with  the  obligation  to  convey  and  he  therefore 
cannot  declare  a  forfeiture  of  the  purchaser's  right  without  a  previous 
tender  of  a  deed  and  demand  for  payment.1    If  the  vendor  is  himself 
unable  to  perform  his  part  of  the  agreement  on  account  of  his  want  of 
title,  he  cannot  insist  on  a  forfeiture  of  the  purchaser's  rights  though 
the  time  of  payment  is  made  of  the  essence  of  the  contract  and  a  provi- 
sion for  forfeiture  is  contained  therein.4    Since  the  vendor  may  waive 
the  default  of  the  purchaser  in  the  payment  of  the  purchase  money,  it 
logically  follows  that  his  agreement  to  repurchase  the  purchaser's  in- 
terest, while  the  latter  is  in  default,  is  based  on  a  sufficient  considera- 
tion to  be  enforceable,  the  purchaser  agreeing  to  release  all  claim  to 
the  property  and  surrender  the  possession.6 

18.  Lessell  v.  Goodman,  97  la.  681,  63.  104  Pac.  lllO,  134  A.  S.  R.  1096. 

66  N.  W.  917,  59  A.  S.  B.  432.    See  1.  Suburban  Homes  Co.  v.  North, 

also  Souter  v.  Witt,  87  Ark.  593,  113  50  Mont.  81,  145  Pac.  2,  Ann.  Cas. 

S.  W.  800,  128  A.  S.  B.  40.  1917C  81;  Keator  v.  Ferguson,  20  S. 

19  Boone  v.  Templeman,  158  Cal.  D.  473,  107  N.  W.  678,  129  A.  S.  B. 

290,  110  Pac.  947,  139  A.  S.  B.  126.  947. 

20.  Boone  v.  Templeman,  158  Cal.  2.  Souter  v.  Witt,  87  Ark.  593,  113 

290,  110  Pac.  947,  139  A.  S.  B.  126;  S.  W.  800, 128  A.  S.  B.  40. 

Suburban   Homes   Co.  v.   North,  50  3.  Boone  v.   Templeman,   158  Cal. 

Mont.   108,   145   Pac   2,  Ann.    Cas.  290,  110  Pac.  947,  139  A.  S.  B.  126. 

1917C  81;  Keator  ▼.  Ferguson,  20  S.  4.  Getty  v.  Peters,  82  Mich.   661, 

D.  473,  107  N.  W.  678,  129  A.  S.  B.  46  N.  W.  1036, 10  L.B.A.  465. 

947;  Douglas  v.  Hanbury,  56  Wash.  5.  Rogers     Development     Co.     v. 
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167.  Oral  Extension  of  Time  of  Payment — For  the  purpose  of  en- 
forcing the  contract  in  equity  at  the  suit  of  the  purchaser,  effect  has 
been  given  to  an  oral  agreement  between  the  parties  extending  the 
time  for  the  payment  of  the  purchase  money,  though  time  was  ex- 
pressly made  of  the  essence  of  the  contract,  as  it  would  be  inequitable 
to  permit  the  vendor  after  the  purchaser  has  acted  on  the  faith  of  such 
agreement  to  claim  then  a  forfeiture  of  the  purchaser's  right  for  the 
failure  to  comply  with  the  terms  of  the  original  contract.6  And  effect 
has  been  given  to  such  an  oral  extension  as  the  basis  of  an  action  at 
Jaw  for  damages  for  the  refusal  of  the  vendor  to  convey.7  It  has  been 
held,  however,  where  the  contract  expressly  provides  that  the  time 
fixed  for  payment  is  of  the  essence  of  the  contract,  and  that  it  shall  be 
void  on  the  default  of  the  purchaser,  that  an  oral  extension  of  the  time 
of  payment  made  after  the  purchaser  is  in  default  will  not  bind  the 
vendor,  as  it  is  in  effect  a  new  contract  of  sale  and  as  such  within  the 
operation  of  the  statute  of  frauds.8 

Dependent,  Independent  and  Concwrrent  Stipulations 

168.  In  General. — It  is  sometimes  necessary  to  determine  whether 
mutual  stipulations  in  contracts  for  the  sale  of  land  are  dependent  or 
independent,  because  if  the  stipulations  are  mutual  and  independent, 
one  party  may  maintain  an  action  against  the  other,  without  averring 
or  showing  performance  on  his  part,  and  the  defendant  cannot  plead 
the  nonperformance  by  the  plaintiff  in  bar  of  the  action ;  Whereas  if 
the  stipulations  are  dependent  neither  party  can  sue  without  averring 
and  proving  performance  or  its  equivalent  on  his  part.9  In  the  early 
cases,  especially,  extreme  technical  distinctions  are  made  in  determin- 
ing whether  stipulations  are  dependent  or  independent,  but  the  more 
modern  view  is  that  they  are  to  be  construed  as  dependent  or  independ- 
ent according  to  the  intention  of  the  parties  and  the  good  sense  of  the 
case,  and  technical  rules  should  give  way  to  such  intention.10    This 

Southern  Cal.  Real  Estate  Invest  Co.,  of  frauds  on  an  oral  .agreement  mod- 

159  Cal.  735,  115  Pac.  934,  35  L.R.A.  ifying  a  contract  for  the  sale  of  land, 

(N.S.)  543  and  note.  see  Statute  of  Frauds,  vol.  25,  p. 

6.  Carroll    v,    Tomlinson,    192   111.  708. 

398,  61  N.  E.  484,  85  A.  S.  R.  344;  9.  World's  Fair  Min.  Co.  v.  Pow- 

Neppach  v.  Oregon,  etc.,  R.  Co.,  4C  ers,  224  U.  S.  173,  32  S.  Ct.  453,  56  U. 

Ore.  374,  80  Pac.  482,  7  Ann.  Cas.  S.  (L.  ed.)  717;  Bean  v.  Afcwater,  4 

1035.  Conn.  3,  10  Am.  Dec.  91 ;  Hageman  v. 

Note:  7  Ann.  Cas.  1041.  Sharkey,  1  How.  (Miss.)  277,  29  Am. 

7.  Neppach  v.  Oregon,  etc.,  R.  Co.,  Deo.  627;  Robinson  v.  Harbour,  42 
46  Ore.  374,  80  Pac.  482,  7  Ann.  Cas.  Miss.  796,  97  Am.  Dec.  601,  2  Am. 
1035.  Rep.  671. 

8.  Thompson  v.  Robinson,  65  W.  10.  See  Contracts,  vol.  6,  p.  860  et 
Va.  506,  64  S.  E.  718,  17  Ann.  Cas.  seq. 

1109.    As  to  the  effect  of  the  statute 
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applies  to  mutual  stipulations  in  contracts  for  the  sale  of  land.11 
Where  the  necessity  of  the  case  and  the  ends  of  justice  require  that 
the  agreements  be  construed  as  independent,  this  has  induced  courts  so 
to  construe  them  though  in  form  they  may  have  been  dependent.12 
The  courts  favor  the  construction  which  is  obviously  the  more  just 
and  will  construe,  as  a  general  rule,  the  vendor's  agreement  to  convey 
and  the  purchaser's  agreement  to  pay  as  dependent  unless  the  terms  of 
the  agreement  clearly  show  a  contrary  intent,  for  it  is  manifestly  un- 
just that  either  the  vendor  should  be  forced  to  convey  or  the  purchaser 
to  pay  unless  he  gets  that  for  which  he  stipulated.1*  Still,  where  the 
parties  by  the  terms  of  their  contract  clearly  show  that  each  intended 
to  look  to  his  own  part  of  the  agreement,  and  to  rely  on  the  remedy  it 
afforded,  the  courts  are  not  at  liberty  to  make  one  depend  on  the  other, 
but  are  bound  to  construe  them  as  separate  and  independent  of  each 
other.14  Where  the  mutual  agreements  go  to  the  whole  of  the  con- 
sideration on  both  sides,  they  are,  as  a  general  rule,  considered  de- 
pendent,15 but  it  is  said  to  be  otherwise  where  the  particular  agree- 
ment of  one  of  the  parties  goes  to  only  a  part  of  the  consideration 
moving  from  him,  and  a  breach  thereof  may  be  compensated  in  dam- 
ages.16 Applying  this  latter  rule  it  has  been  held  that  the  fact  that 
the  purchaser  is  to  be  let  and  is  let  into  possession  prior  to  the  arrival 
of  the  time  for  the  conveyance  shows  that  the  vendor's  agreement  to 
convey  was  independent  of  his  right  to  recover  the  purchase  money.17 
And  in  case  of  a  sale  of  building  lots  in  a  new  development  the  agree- 
ment of  the  vendor  to  make  street  improvements  and  the  like  is  con- 
sidered independent  as  regards  his  right  to  require  the  purchaser  to 
complete  his  purchase.18    The  fact  that  some  of  the  agreements,  are 

0 

11.  Bean  v.  Atwater,  4  Conn.  3,  10   Cas.  1915B  1099. 

Am.   Dec.   91;   Coleman  v.   Rowe,  5  14.  Loud  v.  Pomona  Land,  etc.,  Co.. 

How.  (Miss.)  460,  37  Am.  Dec.  164;  153  U.  6.  564,  14  S.  Ct.  928,  38  U.  S. 

Robinson  v.   Harbour,  42  Miss.  795,  (L.  ed.)  822:  Sayre  v.  Craig,  4  Ark. 

97  Am.  Dec.  501,  2  Am.  Rep.  671;  10,  37  Am.  Deo.  757. 

Shinn  v.  Roberts,  20  N.  J.  L.  435,  43  15.  Shinn  v.  Roberts,  20  N.  J.  L. 

Am.  Dec.   636;  McCoy  v.  Bixbee,  6  435,  43  Am.  Dec.  636w 

Ohio  310,  27  Am.  Dec.  258;  Todd  v.  16.  Sayre  v.  Craig,  4  Ark.  10,  37 

Summers,  2  Grat.  (Va.)  167,  44  Am.  Am.  Dec.  757;  Robinson  v.  Harbour, 

Dec.  379.  42  Miss.  795,  97  Am.  Dec  501,  2  Am. 

12.  Todd  v.  Summers,  2  Grat.  Rep.  671;  Todd  v.  Summers,  2  Grat. 
(Va.)  167,  44  Am.  Dec.  379.  (Va.)  167,  44  Am.  Dec.  379;  Cramp- 

13.  Columbia  Bank  v.  Hagner,  1  ton  v.  McLaughlin  Realty  Co.,  51 
Pet.  455,  7  U.  S.  (L.  ed.)  219;  Smith  Wash.  525,  99  Pac.  586,  21  L.R.A. 
v.  Henry,  7  Ark.  207,  44  Am.  Dec.  (N.S.)  823. 

540 ;  Howe  v.  Mitchell,  17  Me.  85,  35  17.  Sayre  v.  Craig,  4  Ark.  10,  37 

Am.  Dec.  231;  Robinson  v.  Harbour,  Am.  Dec.  757. 

42  Miss.  795,  97  Am.  Dec.  501,  2  Am.  18.  Crampton  v.  McLaughlin  Realty 

Rep.  671;  Shinn  v.  Roberts,  20  N.  J.  Co.,  51  Wash.  525,  99  Pao*  586,  21 

L.  435,  43  Am.  Dec.  636;  Bright  v.  L.R.A.(N.S.)  823. 

James,  35  R.  I.  128,  85  Atl.  545,  Ann. 
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independent  does  not  necessarily  render  others  so.19  Nor  does  the 
fact  that  the  vendor's  agreement  to  convey  is  independent  of  the  pur- 
chaser's agreement  to  pay  necessarily  prevent  the  performance  or  offer 
to  perform  by  the  purchaser  from  being  a  condition  precedent  to  his 
right  to  sue  the  vendor.  And  where  the  vendor  in  consideration  of 
the  purchaser's  payment  of  the  purchase  money,  part  on  demand  and 
the  balance  within  a  certain  time,  covenanted  to  convey,  no  time  for 
conveyance  being  specified,  it  has  been  held  that  the  payment  of  the 
money  and  not  the  promise  to  pay  is  the  consideration  for  the  promise 
to  convey  and  that  the  purchaser  pannot  maintain  an  action  for  the 
vendor's  failure  to  convey  without  showing  payment  or  offer  to  pay.80 
169.  Concurrent  Stipulations. — Stipulations  are  said  to  be  concur- 
rent or  concomitant  when  the  performance  by  each  party  of  the  stip- 
ulation on  his  part  is  to  take  place  at  the  same  time  and  neither  can 
sue  for  a  nonperformance  by  the  other  unless  he  shows  a  performance 
or  offer  to  perform.1  And  the  party  who  wishes  to  compel  the  other 
party  to  observe  and  perform  the  contract  in  effect  makes  his  agree- 
ment precedent,  for  he  cannot  proceed  against  the  other  without  an 
actual  performance  or  tender  on  his  part  or  refusal  by  the  other  party 
to  perform.2  Thus  where  conveyance  by  the  vendor  and  payment  of 
the  purchase  money  by  the  purchaser  or  the  giving  of  security  there- 
for are  to  be  performed  at  the  same  time,  they  are  as  a  general  rule 
deemed  concurrent,  and  neither  is  bound  to  perform  without  perform- 
ance by  the  other  and  neither  therefore  can  sue  for  a  breach  of  con- 
tract by  the  other  unless  he  shows  performance  on  his  part  or  an  offer 
to  perform.*    The  one  is  not  obliged  to  convey  without  payment  of 

19.  Robinson  v.  Harbour,  42  Miss.  450,  17  U.  S.  (L.  ed.)  203;  Kelsey  v. 
795,  97  Am.  Dec.  501,  2  Am.  Rep.  671.   Crowther,  162  tJ.  S.  404,  16  S.  Ct. 

20.  McCoy  v.  Bixbee,  6  Ohio  310,  27  808,  40  U.  S.  (L.  ed.)  1017;  Coughran 
•  Am.  Dec.  258.  v.  Bigelow,  164  U.  S.  301,  17  S.  Ct. 

1.  Loud  v.  Pomona  Land,  etc.,  Co.,  117,  41  U.  S.  (L.  ed.)  442;  Smith  v. 
153  U.  S.  564,  14  S.  Ct.  928,  38  U.  S.  Henry,  7  Ark.  207,  44  Am.  Dec.  540; 
(L.  ed.)  822;  Shinn  v.  Roberts,  20  N.  Green  v.  Covilland,  10  Cal.  317,  70 
J.  L.  435,  43  Am.  Dec.  636;  Parker  v.  Am.  Dec.  725;  Easton  v.  Montgomery, 
Parmele,  20  Johns.  (N.  Y.)  130,  11  90  Cal.  307,  27  Pac.  280,  25  A.  S.  R. 
Am.  Dec.  253;  Cassell  v.  Cooke,  8  Serg.  123;  Townsend  v.  Tufts,  95  Cal.  257, 
&  R.  (Pa.)  268,  11  Am.  Dec.  610;  30  Pac.  528,  29  A.  S.  R.  107;  Naftzer 
Hoard  v;  Huntington,  etc.,  R.  Co.,  59  v.  Gregg,  99  Cal.  83,  33  Pac.  757,  37 
W.  Va.  91,  53  S.  E.  278,  8  Ann.  Cas.  A.  S.  R.  23;  Bean  v.  Atwater,  4  Conn. 
929.  3,  10  Am.  Dec.  91 ;  Kraak  v.  Fries,  21 

2.  Columbia  Bank  v.  Hagner,  1  Pet.  D.  C.  100,  18  L.R.A.  142;  Tyler  v. 
455,  7  TJ.  S.  (L.  ed.)  219;  Loud  v.  Young,  2  Scam.  (111.)  444,  35  Am. 
Pomona  Land,  etc.,  Co.,  153  U.  S.  Dec.  116 ;  Clark  v.  Weis,  87  HI.  438,  29 
564,  14  S.  Ct.  928,  38  U.  S.  (L.  ed.)  Am.  Rep.  60;  Porter  v.  Noyes,  2 
822;  Kelsey  v.  Crowther,  162  U.  S.  GreenL  (Me.)  22,  11  Am.  Dec.  30; 
404,  16  S.  Ct  808,  40  U.  S.  (L.  ed.)  Howe  v.  Mitchell,  17  Me.  85,  35  Am. 
1017;  Cassell  v.  Cooke,  8  Serg.  &  R.  Dec.  231;  Johnson  v.  Jackson,  27  Miss. 
(Pa.)    268,  11  Am.  Dec.  610.  498,  61  Am.  Dec.   522;  Robinson  v. 

3.  Washington  v.   Ogden,  1   Black  Harbour,  42  Miss.  795,  97  Am.  Dec 
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the  purchase  money,  the  other  is  not  bound  to  pay  unless  conveyance 
is  made ;  and  before  either  could  complain  of  damage  from  nonper- 
formance by  the  other,  he  should  put  himself  in  an  attitude  to  demand 
it4  This  has  been  held  true  where  the  purchaser  covenanted  to  pay 
a  certain  sum  on  a  certain  day  and  the  vendor  covenanted  to  convey 
"upon  the  faithful  performance"  of  the  purchaser's  covenant,  and  he 
has  been  denied  the  right  to  sue  without  alleging  and  proving  an  offer 
to  convey.6  Where  the  stipulations  are  concurrent — that  is,  where 
the  deed  is  to  be  delivered  on  the  payment  of  the  price,  either  on  a  day 
named  or  without  any -day  being  specified — an  actual  tender  and  de- 
mand by  one  party  is  absolutely  necessary  to  put  the  other  in  default, 
and  to  cut  off  his  right  to  treat  the  agreement  as  still  subsisting.  So 
long  as  neither  party  makes  such  tender — of  the  deed  by  the  vendor 
and  of  the  price  or  securities  by  the  purchaser — neither  party  is  in 
default;  the  contract  remains  in  force,  and  either  party  may  make 
a  proper  tender  or  offer  and  sue,  until  barred  by  the  statute  of 
limitations.* 

170.  Order  of  Time  of  Performance. — The  order  of  time  in  which 
the  parties  are  to  perform  is  a  most  material  consideration  in  deter- 
mining whether  their  agreements  are  dependent  or  independent7  If 
a  father  agrees  to  convey  land  to  his  son  in  consideration  of  the  son's 
making  certain  improvements  on  the  land  the  making  of  such  im- 
provements is  a  condition  precedent  to  his  right  to  demand  a  deed ;  * 
and  where  in  a  sale  of  a  great  number  of  lots  the  purchaser  agrees 
to  build  on  a  certain  proportion  of  the  lots  conveyed,  he  is  entitled  to 
select  on  which  of  the  lots  conveyed  he  will  build  and  therefore  the 
conveyance  of  all  of  the  lots  is  a  condition  precedent  to  his  obligation 

501,  2  Am.  Rep.  671;  Chouteau  v.  Rus-  Co.  v.  Meade,  21  Wis.  474,  94  Am.  Dec 

sell,  4  Mo.   653,  31   Am.   Dec.   191;  557. 

Shinn  v.  Roberts,  20  N.  J.  L.  435,  43  4.  Cassell  v.  Cooke,  8  Serg.  &  R. 

Am.  Dec.  636;  Parker  v.  Parmele,  20  (Pa.)  268,  11  Am.  Dec.  610. 

Johns.  (N.  Y.)  130,  11  Am.  Dec.  253;  5.  Parker  v.  Parmele,  20  Johns.  (N. 

McVeety  v.  Harvey  Mercantile  Co.,  24  Y.)  130,  11  Am.  Dec.  253.     But  see 

N.  D.  245,  139  N.  W.  586,  Ann.  Cas.  Babcock  v.  Wilson,  17  Me.  372,  35 

1915D  1028;  McCoy  v.  Bixbee,  6  Ohio  Am.  Dec l  263. 

310,  27  Am.  Dec.  258;  Raudabaugh  v.  ••  bright  v.  James,  35  R.  I ^128, ^85 

Hart,  61  Ohio  St.  73,  55  N.  E.  214,  76  A*L  ^  A*n-  <*£  1915B  1099-    Se* 

A.  S.  R.  361;  Frink  v.  Thomas,  20  m£r?;pa£  6  %  *    : 


IS0?"  -I-?'  (?a')     ^  I   ^ ?*:  A.  S.  R.  216;  Robinson  v.  Harbour,  42 

?1?;e?Jlgllt  v'iam?^St?;J;  ^B'85  M«*-  79&,  97  Am.  Dec.  501,  2  Am. 

Atl.  545,  Ann.  Cas.  1915B  1099;  Weav-  r^   671.   Crampton  v.  McLaughlin 

er  v.  Burr,  31  W.  Va.  736,  8  S.  E.  743,  Realty  Co.,  51  Wash.  525,  99  Pac.  586, 

3  L.R.A.  94;  Hoard  v.  Huntington,  21  L.R.A.(N.S.)  823. 
etc.,  R.  Co.,  59  W.  Va.  91,  53  S.  E.  278,       8.  Frame  v.  Frame,  32  W.  Va.  463, 

8  Ann.  Cas.  929;  Northwestern  Iron  9  S.  E.  901,  5  L.R.A.  823. 
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to  build.9  If  the  purchaser  is  to  make  payment  before  the  duty  of  the 
vendor  to  convey  arises,  the  latter  may  sue  for  such  payment  without 
averring  an  offer  to  convey ; 10  and  likewise  if  the  duty  of  the  vendor 
to  convey  arises  before  the  duty  of  the  purchaser  to  pay,  the  latter  may 
sue  for  a  refusal  to  convey  without  averring  payment11  The  broad 
rule  has  been  laid  down  that  if  the  time  of  payment  must  or  may  hap- 
pen before  the  time  for  conveyance  arrives  the  agreement  of  the  ven- 
dor to  convey  is  to  be  deemed  independent  of  the  purchaser's  agree- 
ment to  pay  so  as  to  enable  the  vendor  to  sue  without  an  offer  on  his 
part  to  convey ;  w  and  this  is  true  where  the  time  of  payment  is  cer- 
tain and  the  time  when  the  vendor  may  be  called  upon  for  the  convey- 
ance is  uncertain.11  Also  where  a  certain  time  is  fixed  for  payment 
of  the  purchase  money,  but  no  time  is  fixed  for  making'  the  convey- 
ance, this  has  been  considered  as  showing  that  the  vendor's  agree* 
ment  to  convey  is  independent  of  the  purchaser's  agreement  to  pay;14 
Without  doubt  where  the  purchaser  is  to  make  certain  payments  prior 
to  a  future  day  and  the  vendor  is  to  convey  on  such  day  the  agreement 
as  to  such  payments  is  independent  of  the  agreement  of  the  vendor  to 
convey,  and  a  recovery  may  be  had  by  the  vendor  without  alleging  an 
offer  on  his  part  to  convey.16  The  fact  that  the  agreement  requires 
the  vendor  to  deposit  the  conveyance  with  a  bank  and  gives  the  pur- 
chaser a  certain  time  thereafter  to  take  delivery  of  the  deed  on  pay- 
ment of  the  first  instalment  of  the  purchase  .money  and  giving  security 
for  the  balance  does  not,  it  has  been  held,  make  the  agreement  of  the 
purchaser  to  pay,  etc.,  independent  of  the  vendor's  agreement  to  per- 
form, so  as  to  entitle  the  purchaser  to  sue,  on  the  failure  of  the  vendor 
to  deposit  the  conveyance,  without  alleging  and  showing  an  offer  on 
his  part  to  perform.16  The  same  has  been  held  true  where  the  vendor 
was  to  furnish  an  abstract  of  title,  and  his  failure  to  do  so  has  been 

9.  Pratt  v.  Law,  9  Cranch  466,  3  U.  604,  39   Am.   Dec.  342;  Coleman  v. 
S.  (L.  ed.)  792.  Rowe,  5  How.   (Miss.)  460,  37  Am. 

10.  Loud  v.  Pomona  Land,  etc.,  Co.,  Dec.  ^64. 

153  U.  S.  564,  14  S.  Ct.  928,  38  U.  S.       13.  Duncan  v.  Jeter,  6  Ala.  604,  39 

(L.  ed.)  822;  Duncan  v.  Jeter,  5  Ala.   ±mm  Dec  342. 

604,  39  Am.  Dec.  342;  Sayre  v.  Craig,       u#  Sayre  v#  Craig    4  ^  10    37 

4a^-  10J  3n  ^o^E"  I57;neanoiV'  Am.  Dec.  757;  Donovan  v.  Judson,  81 
Atwater,  4  Conn.  3,  10  Am.  Dec.  91;   Cal    ^   22  Paa  ^   6  LR A   59L 

£°nemQ7n  aV'  nl8'  iL.H^wi^  v  s<*  also  Robinson  v.  Harbour,  42  Miss. 
460,  37  Am.   Dec.  164;   Robinson  v.   7Q-    Q7    A        n       Kftl     0    ;        w^ 

Harbour,  42  Miss.  795,  97  Am.  Dec    '*>>  ,97  f*\  Deo'  *01'  2  Am.  Rep. 

501,  2  Am.  Rep.  671;  Cassell  v.  Cooke,  671  /exphmung  earlier  case  and  ap- 

8  Serg.  &  R.  (Pa.)  268,  .11  Am.  Dec  P™!11*  lt  •»  *>  J™**)-  A    „ 

320  1&  Bean  v.   Atwater,   4   Conn.   3, 

11.  Duncan  v.  Jeter,  5  Ala.  604,  39  10  Am.  Dec  91;  Robinson  v.  Harbour 
Am.  Dec.  342.  42  Mias-  7^6>  $7  Am.  Dec  501,  2  Am. 

12.  Loud  v.  Pomona  Land,  etc,  Co.,  Rep.  67L 

153  U.  S.  564, 14  S.  Ct.  928,  38  U.  S.  16.  Howe  v.  Mitchell,  17  Me.  Sd,  36 
(L.  ed.)  822;  Duncan  v.  Jeter,  5  Ala.  Am.  Dec.  231. 
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i 

held  not  to  excuse  the  purchaser  from  the  necessity  of  tendering  per- 
formance as  a  condition  precedent  to  his  right  to  sue  for  specific 
performance.17 

171.  Effect  of  Giving  Note  or  Other  Obligation. — Where  the  pur- 
chaser gives  his  note  or  other  obligation  for  the  purchase  money  and 
receives  the  vendor's  bond  or  other  obligation  to  convey,  this  shows  an 
intention  that  the  agreement  to  pay  as  evidenced  by  the  note  and  the 
vendor's  agreement  to  convey  shall  be  independent,  and  ordinarily 
each  has  an  action  on  his  own  security  for  the  nonperformance  by  the 
other  party,  and  performance  on  one  side  is  not  a  condition  precedent 
to  performance  on  the  other.18    This  has  been  held  true  where  the 
purchaser  gave  his  note  payable  at  a  certain  time  and  took  the  ven- 
dor's bond  conditioned  to  make  him  a  good  title  within  the  same  time, 
and  it  was  held  that  the  vendor  could  sue  on  the  note  without  regard 
to  an  offer  by  him  or  his  ability  to  perform  the  condition  of  his  bond.19 
On  the  other  hand  the  view  is  taken  in  a  number  of  cases  that  the 
fact  that  a  note  or  other  obligation  is  given  by  the  purchaser  does  not 
necessarily  render  the  vendor's  agreement  to  convey  independent  as 
regards  his  right  to  recover  on  such  note  or  other  obligation.80    This 
has  been  held  true  where  a  note  was  given  payable  by  instalments, 
as  regards  the  last  instalment,  on  the  payment  of  which  the  duty  of 
the  vendor  to  convey  arose.1    And  where  the  purchaser  gave  a  bond 
for  the  payment  of  the  purchase  money  and  the  agreement  of  the  ven- 
dor to  convey  when  it  was  paid  was  oral,  it  has  been  held  that  the 
agreement  to  convey  was  dependent  as  regards  the  vendor's  right  to 
recover  on  the  bond,  and  that  he  must  tender  a  deed  to  entitle  him  to 
recover.*    It  has  also  been  held,  where  the  sole  consideration  for  a  note 
given  by  the  purchaser  is  the  vendor's  agreement  to  convey,  that  the 
breach  of  such  agreement  constitutes  a  failure  of  consideration  which 
may  be  set  up  in  defense  of  an  action  on  the  note  by  the  vendor  or  one 
not  entitled,  to  protection  as  a  bona  fide  purchaser  for  value.8    The 
assignment  of  the  purchase  money  bond  by  the  vendor  does  not,  it 
has  been  held,  affect  his  duty  to  tender  a  conveyance  before  an  action 
may  be  instituted  on  the  bond.4 

17.  Kelsey  v.  Crowther,  162  U.  S.  Dec.  601,  2  Am.  Rep.  671,  limiting  and 
404,  16  S.  Ct  808,  40  U.  S.  (L.  ed.)  explaining  Coleman  v.  Rowe,  5  How. 
1017.  (Miss.)   460,  37  Am.  Dec.  164.     See 

18.  Batson  v.  Johnson,  162  Ala.  also  Naftzger  v.  Gregg,  99  Cal.  83,  33 
411,  50  So.  348, 136  A.  S.  R.  50 ;  Bobo  Pac.  757,  37  A.  S.  R.  23. 

v.   Martin,  1  Speere   (S.  C.)    26,  40       1.  Robinson   v.   Harbour,  42  Miss. 
Am.  Dec.  587.  795,  97  Am.  Deo.  501,  2  Am.  Rep.  671. 

19.  Bobo  v.  Martin  1  Speers  (S.  2.  Smith  v.  Henry,  7  Ark.  207,  44 
C.)  26,  40  Am.  Dec.  587.  Am.  Dec.  540. 

20.  Smith  v.  Henry,  7  Arfc.  207,  44  8.  Tyler  v.  Young,  2  Scam.  (111.) 
Am.  Dec.  540;  Tyler  v.  Young,  2  Seam.   444,  35  Am.  Dec  116. 

(111.)  444,  35  Am.  Dec  116;  Robin-       4.  Smith  v.  Henry,  7  Ark.  207,  44 
son  v.  Harbour.  42  Miss.  795,  97  Am.   Am.  Dec.  540. 
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172.  Payments  to  Be  Made  in  Instalments  Generally. — It  is  held  in 
the  early  English  case  of  Terry  v.  Duntze  (2  H.  Bl.  389)  that  where 
several  instalments  were  to  be  paid  before  the  time  limited  for  finish- 
ing a  building  and  the  residue  of  the  contract  price  when  the  build- 
ing should  be  completed,  that  the  agreements  were  all  independent, 
and  that  after  the  day  limited  for  finishing  the  house,  the  plaintiff 
might  maintain  an  action  for  all  the  money  without  averring  per- 
formance. Applying  this  principle  the  rule  has  been  laid  down  that 
where  payments  are  to  be  made  by  instalments  at  certain  times,  and 
as  a  consideration  therefor  the  vendor  is  to  convey,  the  vendor's  agree- 
ment to  convey  is  independent  and  he  may  sue  for  any  and  all  instal- 
ments without  an  offer  to  convey.*  The  broad  rule,  however,  that  the 
agreement  to  pay  by  instalments  and  the  vendor's  agreement  to  con- 
vey are  to  be  deemed  independent  is  to  be  received  with  the  qualifica- 
tion that  the  payment  of  any  particular  instalment  may  be  expressly 
made  dependent  upon  the  conveyance,  while  as  respects  the  others  it 
remains  independent ;  •  and  the  better  view,  according  to  the  courts 
in  this  country  at  least,  is  that  where  the  contract  calls  for  the  pay- 
ment of  several  instalments  of  the  purchase  money  before  a  certain 
day  and  the  balance  on  such  day  at  which  time  the  conveyance  is  to 
be  made,  that  the  agreement  to  convey,  while  independent  of  the  pur- 
chaser's agreement  to  pay  the  earlier  instalments,  is  dependent  as 
regards  the  balance  payable  on  the  day  of  conveyance.7  This  latter 
view  seems  best  to  accord  with  the  justice  of  the  case  and  the  intention 
of  the  parties.8 . 

173.  Qualification  of  General  Rule. — Undoubtedly  the  agreement  to 
convey  is  independent  as  regards  the  payment  of  instalments  falling 
due  before  the  day  set  for  the  conveyance,  and  a  recovery  may  be  had 
therefor  without  an  offer  to  convey ; 9  and  it  has  been  held  that  even 
after  the  last  instalment  is  due  the  vendor  may  sue  for  the  prior  in- 
stalments as  to  which  his  agreement  to  convey  is  independent  with- 
out averring  an  offer  to  convey.10    The  better  view,  however,  seems 

6.  Babcock  v.  Wilson,  17  Me.  372,  Bailey,  42  Miss.  405,  2  Am.  Rep.  601, 

35  Am.  Dec.  263.     See  also  Loud  v.  and   other   earlier   cases) ;    Biddle   v. 

Pomona  Land,  etc.,  Co.,  153  U.  S.  564,  Coryell,  18  N.  J.  L.  377,  38  Am.  Dec. 

14  S.  Ct.  928,  38  U.  S.  (L.  ed.)  822;  521.     See  also  Feemster  v.  May,  13 

Hays  v.  Hall,  4  Port.  (Ala.)  374,  30  Smedes  &  M.  (Miss.)  275,  53  Am.  Dec. 

Am.  Dec.  530.  83;  Cunningham  v.  Morrell,  10  Johns. 

6.  Babcock  v.  Wilson,  17  Me.  372,  (N.  Y.)  203,  6  Am.  Dec.  332. 

35  Am.  Dec.  263.  8.  Robinson  v.  Harbour,  42  Miss. 

7.  Bean  v.  Atwater,  4  Conn.  3,  10  795,  97  Am.  Dec.  501,  2  Am.  Rep.  671. 
Am.  Dec.  91 ;  Baston  ▼.  Clifford,  68  111.  9.  Sayre  v.  Craig,  4  Ark.  10,  37 
67, 18  Am.  Rep.  547 ;  Robinson  v.  Har-  Am.  Dec.  757;  Robinson  v.  Harbour, 
bour,  42  Miss.  795,  97  Am.  Dec.  501,  2  42  Miss.  795,  97  Am.  Dec.  501,  2  Am. 
Am.  Rep.  671  (overruling  Coleman  v.  Rep.  671;  Biddle  v.  Coryell,  18  N.  J. 
Rowe,  5  How.   (Miss.)   460,  37  Am.  L.  377,  38  Am.  Dec.  52L 

Dec.    164,    and    in    effect    Bowen    v.       10.  Biddle  v.  Coryell,  18  N.  J.  L. 
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to  be  that  if  the  vendor  allows  the  whole  to  become  due,  the  payment 
of  the  price  then  becomes  a  dependent  and  concurrent  condition,  and 
nonpayment  alone  does  not  put  the  purchaser  in  default.  The  ven- 
dor must  tender  a  deed  as  a  condition  to  demanding  payment  of  the 
price,  and  he  cannot,  without  such  tender,  declare  a  forfeiture,  or 
maintain  a  suit  either  for  the  whole  price  or  for  an  intermediate 
instalment11 

174.  Sufficiency  of  Tender  or  Offer  to  Perform. — Where  the  agree- 
ment of  the  purchaser  to  pay  and  of  the  vendor  to  convey  are  con- 
current, it  is  said  in  some  of  the  cases  that  the  purchaser  must  mate 
a  tender  to  put  the  vendor  in  default.  The  word  "tender,"  as  used 
in  such  a  connection,  does  not  mean  the  same  kind  of  offer  as  when  it 
is  used  in  reference  to  the  payment  of  or  offer  to  pay  an  ordinary  debt 
due  in  money.12  It  is  not  sufficient,  however,  that  the  purchaser  was 
ready  and  willing  to  perform,  or  to  allege  in  his  pleading  simply  a  will- 
ingness and  readiness,  where  there  was  no  attempt  to  apprise  the  ven- 
dor thereof ; 1S  and  a  bare  allegation  of  a  failure  and  refusal  of  the 
vendor  to  convey  does  not  sufficiently  allege  a  tender  or  offer  by  thet 
purchaser.14  It  has  also  been  held  th^t  a  mere  demand  by  the  pur- 
chaser that  the  vendor  convey  is  not  a  sufficient,  offer  on  his  part  to 
perform,  as  to  hold  otherwise  would  be  to  countenance  a  scheme 
smacking  of  mere  bluff  and  would  give  to  the  purchaser  an  advantage 
over  the  vendor  without  any  real  show  of  readiness  or  ability  to  per- 
form on  his  part.1*  The  offer  of  the  vendor  to  convey  must  be  one  to 
convey  in  full  compliance  with  the  terms  of  the  contract,16  and  where 
the  contract  calls  for  the  vendor's  own  warranty  deed,17  an  offer  to 
convey  or  a  tender  of  the  deed  of  a  third  person  in  whom  the  title  is 
vested  is  not  sufficient ; 18  and  in  so  far  as  the  right  of  the  vendor  to 
sue  for  a  breach  of  the  contract  is  concerned,  the  failure  of  the  pur- 
chaser, on  his  refusal  to  accept  the  deed  of  such  third  person,  to  state 
as  the  reason  for  so  doing  that  it  is  not  the  vendor's  own  deed  does  not 
constitute  a  waiver  of  such  objection.19 

377,    38    Am.    Dee.    521.      See    also  13.  Raudabaugh  ▼.  Hart,  61  Ohio 

Wheeler  v.  Mather,  56  HL  241,  6  Am.  St.  73,  55  N.  E.  214,  76  A.  S.  R.  361 

Rep.  683.  14.  Townsend  v.  Tufts,  95  Cal.  257, 

11.  Naftzger  v.  Gregg,  09  Cal.  83,  30  Pac.  528,  29  A.  S.  R.  107. 

33  Pac  757,  37  A.  S.  ft.  23;  Boone  v.  15.  Raudabaugh  v.  Hart,  61  Ohio  St 

Templeman,  158   Cal.  290,  110  Pac.  73,  55  N.  E.  214,  76  A.  S.  R.  361. 

947, 139  A.  S.  R.  126;  Runkle  v.  John-  16.  McVeety  v.  Harvey  Mercantile 

son,  30  111.  328,  83  Am.  Dec  191;  Co.,  24  N.  D.  245, 139  N.  W.  586,  Ann. 

Beecher  v.  Conradt,  13  N.  Y.  108,  64  Cas.  1915B  1028. 

Am.  Dec.  535;  Hogan  v.  Kyle,  7  Wash.  17.  As  to  the  right  of  the  purchaser 

595,  35  Pac.  399,  38  A.  S.  R.  910.  to  a  personal  deed  from  the  vendor, 

Note:  83  Am.  Dec  193.  see  infra,  par.  249. 

12.  Smith  v.  Lewis,  24  Conn.  624,  18.  McVeety  v.  Harvey  Mercantile 
63  Am.  Dec  180;  Clark  v.  Weis,  87  Co.,  24  N.  t>.  245, 139. N.  W.  586,  Ann. 
HL  438,  29  Am.  Rep.  60.    See  Tender,  Cas.  1915B  J028. 

voL  26,  pp.  622-623.  19.  McVeety  v.  Harvey  Mercantile 
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175.  Waiver  of  Performance  of  Dependent  Stipulations,— Though 

performance  or  offer  to  perform  by  the  complaining  party  may,  in 
the  first  instance,  have  been  a  condition  precedent  to  his  right  to  sue 
for  nonperformance  by  the  other  party,  the  latter  may  by  his  acts  and 
conduct  waive  the  necessity  therefor.2*  Thus  the  failure  of  a  vendor 
to  tender  a  conveyance  on  the  day  may  be  waived  or  dispensed  with 
by  the  purchaser,  and  where  such  is  the  case,  though  the  tender  was 
in  the  first  instance  a  condition  precedent  to  the  vendor's  right  to  sue 
for  the  purchase  money,  the  purchaser  cannot  thereafter  set  up  such 
default  as  a  bar  to  performance  by  himself  in  specie.1  And  as  a  gen- 
eral rule  if  the  purchaser  has  rendered  a  tender  of  a  deed  futile  by  his 
repudiation  of  the  contract  or  his  express  declaration  that  he  will  not 
receive  it,  this  will  ordinarily  dispense  with  its  tender  as  a  condition 
precedent  to  the  right  of  the  vendor  to  base  a  claim  of  nonperformance 
by  the  purchaser.*  So  a  refusal  of  the  vendor  to  convey  will  dispense 
with  a  tender  by  the  purchaser  and  entitle  him,  on  proof  of  his  willing- 
ness and  ability  to  have  performed,  to  sue  for  a  breach  by  the  vendor.8 
The  same  effect  is  given  to  the  act  of  the  vendor  in  conveying  to  a 
third  person  before  the  day  set  for  the  completion  of  the  contract  and 
his  consequent  inability  to  perform.4 

176.  Extent  of  and  Pleading  Waiver.— Waiver  by  refusal  to  per- 
form goes  only  to  the  formal  matter  of  the  necessity  for  the  presenta- 
tion or  tender  of  a  deed  to  place  the  purchaser  in  default;  and  a 
vendor  cannot  as  a  general  rule  enforce  the*  contract  against  the  pup- 
chaser  who  has  repudiated  it,  or  base  a  claim  of  breach  of  contract 
by  the  purchaser,  unless  he  himself  was  in  fact  in  a  condition  to  per- 
form or  would  have  been  in  a  position  to  do  so  but  for  the  purchaser's 
repudiation  of  "the  contract.6  Thus  where  the  title  to  the  land  agreed 
to  be  conveyed  was  in  the  government  and  the  vendor  could  not  have 
acquired  the  title  so  as  to  enable  him  to  perform  at  the  time  set,  he 
cannot  base  a  claim  of  breach  of  contract  by  the  purchaser  on  his 

Co.,  24  N.  D.  245, 139  N.  W.  586,  Ann.  (Pa.)  212,  11  Am.  Dec.  704. 

Ca8.  1915B  1028.  3.  Clark  v.  Weis,  87  111.  438,  29  Am. 

20.  Shinn  v.  Roberts,  20  N.  J.  L.  Rep.  60;  Tinney  v.  Ashley,  15  Pick. 

435, 43  Am.  Dec.  636;  Cassell  v.  Cooke,  (Mass.)  546,  26  Am.  Dec.  620. 

8  Serg.  &  R.  (Pa.)  268,  11  Am.  Dec.  4.  Clark  v.  Weis,   87  111.  438,  29 

610.  Am.  Rep.  60. 

1.  Cassel  v.  Cooke,  8  Serg.  &  R.  5.  McVeety   v.   Harvey   Mercantile. 
(Pa.)  268,  11  Am.  Dec.  610.  Co.,  24  N.  D.  245,  J.39  N.  W.  586,  Ann. 

2.  Citzens  Nat.  Bank  v.  Davisson,  Cas.  1915B  1028;  Sievers  v.  Brown, 
229  U.  S.  212,  33  8.  Ct.  €25,  57  U.  S.  34  Ora  454,  56  Pac.  171,  45  L.R.A. 
(L.  ed.)  1153,  Ann.  Cas.  1915 A  272;  642;  Wells  v.  Page,  48  Ore.  74,  82 
Shinn  v.  Roberts,  20  N.  J.  L.  435,  43  Pac.  856,  3  L.R.A.(N.S.)  103;  Hamp- 
Am.  Dec.  636:  Wells  v.  Page,  48  Ore.  ton  v.  Speckenagle,  9  Serg.  &  R.  (fa.) 
74,  82  Pac.  856,  3  L.R.A.(N.S.)  103?  212,  11  Am.  Dec.  704. 

Hampton  v.  Speckenagle,  9  Serg.  &  R.       Note:  3  L.R.A.  (N.S.)  103, 
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repudiation  of  the  contract*    The  same  has  been  held  true  where  the 
land  was  incumbered  and  the  vendor  could  not  have  secured  the  re- 
moval of  the  incumbrance  so  as  to  enable  him  to  perform  his.  agree- 
ment to  convey  a  title  free  of  incumbrances.7    So  where  the  convey- 
ance and  the  payment  of  the  purchase  money  are  to  be  concurrent 
acts,  it  has  been  held  that  no  ability  on  the  part  of  the  vendor  to  con- 
vey is  shown  so  as  to  enable  him  to  sue  for  a  breach  of  the  contract  by 
the  purchaser,  on  the  tetter's  repudiation  of  it,  where  it  appears  that 
the  title  was  in  a  third  person,  and  that  to  enable  the  vendor  to  secure 
the  title  from  him  under  another  executory  contract  of  purchase  and 
be  in  a  position  to  convey,  he  must  use  the  purchase  money  to  be  paid 
by  the  defendant,  as  this  involves  necessarily  the  use  of  the  pur- 
chaser's money  to  complete  the  vendor's  title  and  the  vendor  has  no 
right  to  do  this.8    A  waiver  of  the  necessity  for  an  "offer*  by  the  com- 
plainant to  perform  must  be  specially  pleaded  and  cannot  be  shown 
under  an  allegation  of  a  tender  or  offer  to  perform.9 

General  Operation  of  Contract 

177.  Title  and  Ownership  Generally.— An  executory  contract  for 
the  sale  of  land  so  long  as  it  remains  executory  conveys  in  law  no  title 
to  the  land.    The  vendor  retains  the  legal  title  and  the  rights  incident 
thereto  except  in  89  far  as  he  has  parted  therewith  by  the  terms  of  the 
contract.10    And  where  land  is  sold  and  conveyed  by  the  vendor  sub- 
ject to  a  condition  of  repurchase  merely,  as  distinguished  from  a  mort- 
gage,11 the  right  of  repurchase  though  exercised  does  not  carry  with 
it  the  right  to  the  rents  and  profits  of  the  land  prior  to  the  exercise  of 
the  right  to  repurchase.18    As  against  his  vendor  the  purchaser  cannot 
convey  a  legal  title  but  only  his  equity.11    To  sustain  an  action  for  a 
trespass  on  real  property,  the  plaintiff  must  have  the  legal  title  or  be 
in  the  actual  possession,14  and  therefore  if  a  purchaser  under  an  exec- 
utory contract  is  not  in  possession  he  cannot  sue  in  trespass  for  an 
injury  to  the  land; w  and  it  has  been  held  that  one  in  the  occupation 

6.  Wells  v-  Page,  48  Ore.  74, 82  Pac.       11.  See  Mortgages,  vol  19,  p.  244 
856,  3  L.RA.(N.S.)  103.  et  seq.,  as  to  distinction  between  a  con- 

7.  Hampton  v.  Spedkenagle,  Q  Serg.  veyance  with  right  of  repurchase  and 
&  R.  (Pa.)  212,  11  Am.  Dee.  704.  a  mortgage. 

8.  McVeety   v.   Harvey  Mercantile      12.  Bennett  v.  Holt,  2  Yerg,  (Tenn.) 
Co.,  24  N.  D.  245, 139  N.  W.  586,  Ann.  6,  24  A*>.  Dec.  455. 

Cas.  1915B  1028.  13.  Chapman  v>  Glassell,  13  Ala.  50, 

9.  Shinn  v.  Roberta,  20  N.  J.  L.  435,  48  Am.  Dec.  41. 

43  Am.  Dec.  636.  14.  See  Trespass,  voL,  26,  p.  955  et 

10.  Davis  v.  Williams,  130  Ala.  530,  seq. 

30  So.  488,  89  A.  S.  R.  55,  54  L.R.A.  16.  Newman  v.  Mountain  Park  Land 
749;  Lamm  v.  Armstrong,  95  Minn.  Co.,  85  Ark.  208,  107  S.  W.  391,  122 
434, 104  N.  W.  304,  111  A.  S.  R.  479,  5  A.  S.  R.  27  (cutting  and  removal  of 
Ami.  Gas.  418.  timber.from  the  land), 
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of  land  under  an  agreement  in  writing  to  purchase,  where  such  agree- 
ment contains  no  stipulation  that  he  may  have  possession  until  the 
price  is  paid,  is  a  mere  tenant  at  will,  and  cannot  maintain  an  action 
for  an  injury  to  the  reversion.16  It  seems  that  the  fact  that  the  legal 
title  is  subsequently  conveyed  to  the  purchaser  does  not  enable  him 
to  sue  in  trespass  for  an  injury  to  the  land; 17  though  it  has  been  held 
that,  as  between  the  parties,  the  title  of  the  purchaser  after  conveyance 
relates  back  to  the  time  the  contract  of  purchase  was  made  and  he  may 
sue  the  vendor  at  law  for  wrongfully  cutting  timber  on  the  land  after 
the  sale  but  before  the  conveyance.18  The  question  has  arisen  in  a 
number  of  cases  as  to  whether  the  relation  of  landlord  and  tenant  ex- 
ists where  the  purchaser  is  let  into  possession  under  an  executory  con- 
tract of  purchase.  According  to  the  general  view  the  conventional 
relation  of  landlord  and  tenant  does  not  arise,  though  the  parties  may 
enter  into  a  valid  and  effectual  stipulation  that  on  default  in  making 
the  agreed  payments  the  purchaser's  possession  shall  become  that  of  a 
tenant,  and  by  the  stipulation  this  relation  may  be  made  to  relate 
back  to  the  time  of  the  execution  of  the  contract  or  other  specified 
time  prior  to  default.19 

178.  Purchaser's  Interest  as  Viewed  in  Equity;  Rule  Stated. — In 
equity  the  purchaser  is  regarded  as  the  owner  subject  to  liability  for 
the  unpaid  price  and  the  vendor  as  holding  the  legal  title  in  trust  for 
him.80   This  view  of  the  estate  of  the  purchaser  is  based  on  the  maxim 

16.  Foley  v.  Wyeth,  2  Allen  (Mass.)  27  Pac.  738, 25  A.  S.  R.  191, 13  L.R.A. 
131,  79  Am.  Dec.  771.  As  to  the  475;  Maddox  v.  Rowe,  23  Ga.  431,  68 
right  of  a  lessee  to  sue  for  injuries  to  Am.  Dec.  535 ;  Stevenson  v.  Loehr,  57 
the  reversion,  see  Landlord  and  III.  509,  11  Am.  Rep.  36;  Brewer  v. 
Tenant,  vol.  16,  p.  163  et  seq.  Herbert,  30  Md.  301,  96  Am.  Dec  582; 

17.  Newman  v.  Mountain  Park  Land  Skinner,  etc.,  Ship-Bldg.,  etc.,  Co.  v. 
Co.,  85  Ark.  208,  107  S.  W.  391,  Haughton,  92  Md.  68, 48  Atl.  85,  84  A. 
122  A.  S.  R.  27;  Foley  v.  Wyeth,  2  S.  R.  485;  Townshend  v.  Goodfellow, 
Allen  (Mass.)  131,  79  Am.  Dec.  771.      40  Minn.  312,  41  N.  W.  1056, 12  A.  S. 

18.  Krakow  v.  Wille,  125  Wis.  284,  R.  736,  3  L.R.A.  739 ;  Lamm  v.  Arm- 
103  N.  W.  1121,  4  Ann.  Cas.  1016.        strong,  95  Minn.  434,  104  N.  W.  304, 

19.  See  Landlord  and  Tenant,  vol.  Ill  A.  S.  R.  479,  5  Ann.  Cas.  418; 
16,  p.  546  et  seq.  McGregor  v.  Putney,  75  N.  H.  113,  71 

20.  Dolton  v.  Cain,  14  Wall.  472,  20  Atl.  226,  Ann.  Cas.  1912A  193;  Cham- 
U.  S.  (L.  ed.)  830;  Jennison  v.  Leon-  pion  v.  Brown,  6  Johns.  Ch.  (N.  Y.) 
ard,  21  Wall.  302,  22  U.  S.  (L.  ed.)  398,  10  Am.  Dec.  343;  Jackson  v. 
539;  Lewis  v.  Hawkins,  23  Wall.  119,  Morae,  16  Johns.  (N.  Y.)  197,  8  Am. 
23  U.  S.  (L.  ed.)  113;  Conner  v.  Dec.  306;  Sewell  v.  Underbill,  197  N. 
Banks,  18  Ala.  42,  52  Am.  Dec.  209;  Y.  168,  90  N.  E.  430, 134  A.  S.  R.  863, 
Davis  v.  Williams,  130  Ala.  530,  30  So.  18  Ann.  Cas.  795,  27  L.R,A.(N.S.) 
488,  89  A.  S.  R.  55,  54  L.R.A.  749;  233;  Fonts  v.  Foudray,  31  Okla.  221, 
Robertson  v.  Read,  52  Ark.  381,  14  S.  120  Pac.  960,  38  L.R.A.(N.S.)  251, 
W.  387,  20  A.  S.  R.  188;  Newman  v.  Ann.  Cas.  1913E  301;  Sievers  v. 
Mountain  Park  Land  Co.,  85  Ark.  208,  Brown,  34  Ore.  454,  56  Pac.  171,  45 
107  S.  W.  391, 122  A.  S.  R.  27;  Love  v.  L.R.A.  642;  Higinbotham  v.  Frock',  48 
Watkins,  40  Cal.  547,  6  Am.  Rep.  624;  Ore.  129,  83  Pac.  536,  120  A.  S.  R. 
Smith  v.  Phcenix  Ins.  Co.,  91  Cal.  323.   796;  Kerr  v.  Day,  14  Pa.  St  112,  53 
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that  equity  regards  and  treats  as  done  what,  in  good  conscience,  ought 
to  be  done.1  And  according  to  the  weight  of  authority,  as  the  pur- 
chaser is  regarded  in  equity  as  the  owner,  if  buildings  on  the  prem- 
ises are  destroyed  by  fire  or  otherwise  without  the  fault  of  either  party, 
he  must  bear  the  loss.2  In  a  number  of  cases  the  relation  between  the. 
parties,  where  the  purchaser  is  let  into  possession  prior  to  the  payment 
of  the  price,  is  said  to  be  in  many  respects  the  same  as  that  between  a 
mortgagor  in  possession  and  the  mortgagee,  and  will  be  so  treated  by 
a  court  of  equity  for  many  purposes.1  And  where  the  purchaser  is 
given  the  right  to  the  possession  until  default  in  the  payment  of  the 
purchase  money,  a  court  of  equity  will  enjoin  him  from  committing 
waste  to  the  injury  of  the  vendor's  security  on  the  same  principle  that 
such  relief  is  granted  a  mortgagee.4  A  purchase  of  the  government, 
when  made  in  pursuance  of  law,  confers  on  the  purchaser  the  equi- 
table title  to  the  premises,  to  the  same  extent  as  a  sale  by  an  individual 
owning  the  fee.1 

179.  Forfeiture  of  Equitable  Interest. — The  purchaser's  equitable 
estate  or  interest  may  be  subject  to  be  defeated  under  provisions  there* 
for  in  the  contract  if  he  fails  to  comply  therewith,*  but  this  right  to 
terminate  the  contract  is  a  right  conferred  on  the  vendor  and  is  to  be 
exercised  at  his  option ;  the  purchaser  has  no  right  to  take  advantage 
of  his  own  default  and  claim  that  his  liability  was  thereby  termi- 
nated.7  And  this  is  true  as  a  general  rule  though  the  contract  provides 

Am.  Dee.  526;  Reed  v.  Lukens,  44  Pa.  W.  387,  20  A.  8.  R.  188;  Newman  v. 

St.  200,  84  Am.  Dec.  425;  Wilkins  v.  Mountain  Park  Land  Co.,  85  Ark.  208, 

Somerville,  80  Vt.  48,  66  Atl.  893,  130  107   S.   W.   391,   122   A.   S.   R.   27 ; 

A.  S.  R.  906,  11  L.R.A.(N.S.)  1183;  Salmon  v.  Hoffman,  2  Cal.  138, 56  Am. 

Krakow  v.  WiHe,  125  Wis.  284,  103  Dee.  322;  Stevenson  v.  Loehr,  57  I1L 

N.  W.  1121,  4  Ann.  Cas.  1016.  509,  11  Am.  Rep.  36 ;  McGregor  v. 

Note:  57  L.R.A.  648.  Putney,  75  N.  H.  113,  71  Atl.  226,  Ann. 

1.  Davis  v.  Williams,  130  Ala.  530,  Cas.  1912A  193;  Killebrew  v.  Hines, 
30  So.  488,  89  A.  S.  R.  55,  54  L.R.A.  104  N.  C.  182,  10  S.  E.  159,  251,  17 
749;  8ewell  v.  Underhill,  197  N.  Y.  A.  S.  R.  672;  Sievers  v.  Brown.  34  Ore. 
168,  90  N.  B.  430,  134  A.  S.  R.  863,  454,  56  Pac.  171,  45  L.R.A.  642;  Whit- 
18  Ann.  Cas.  795,  27  L.RA.(N.S.)  ing  v.  Adams,  66  Vt.  679,  30  Atl.  32, 
233.  44  A.  S.  R.  875,  25  L.R.A.  598. 

Note:  Ann.  Cas.  1913B  304.  Note:  57  L.R.A.  644. 

2.  See  infra,  par.  293  et  seq.,  as  to  4.  Moses  v.  Johnson,  88  Ala.  517,  7 
the  general  rights  of  the  parties  inter  So.  146,  16  A.  S.  R.  58. 

se  where  the  land  is  injured  prior  to       5.  Brill  v.  Stiles,  35  111.  305,  85  Am. 
the  execution  of  the  deed.  Dec.  364.    See  Public  Lands,  vol.  22, 

3.  Lewis  v.  Hawkins,  23  Wall.  119,  pp.  270,  274. 

23  U.  S.  (L.  ed.)  113;  Conner  v.  6.  Moses  v.  Johnson,  88  Ala.  517,  7 
Banks,  18  Ala.  42,  52  Am.  Dec.  209;  So.  146, 16  A.  S.  R.  58;  Love  v.  Wat- 
Moses  v.  Johnson,  88  Ala.  517,  7  So.  kins,  40  Cal.  547,  6  Am.  Rep.  624. 
146,  16  A.  S.  R.  58;  Loventhal  v.  7.  Love  v.  Watkins,  40  Cal.  547, 
Home  In*.  Co.,  112  Ala.  108,  20  So.  6  Am.  Rep.  624;  Pouts  v.  Foudray,  31 
419,  57  A.  S.  R.  17,  33  L.R.A.  258;  Okla.  221,  120  Pac.  960,  Ann.  Cas. 
Robertson  v.  Read.  52  Ark.  381. 14  S.  1913E  301,  38  L.R.A.(N.S.)  25L 
R.  C.  L.  Vol.  XXVJL— 30.         465 
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that  on  the  default  of  the  purchaser  the  contract  shall  be  deemed  non- 
effective or  void,  as  it  is  the  general  rule  that  provisions  for  forfeiture 
in  contracts  are  made  for  the  benefit  of  the  adverse  party  and  not  for 
the  benefit  of  the  one  who  fails  to  perform  his  part.8  Unless  the  con- 
tract expressly  so  provides  a  purchaser  who  has  been  let  into  possession 
and  paid  a  part  of  the  purchase  price  does  not  forfeit  his  equitable 
rights  by  a  subsequent  default  in  the  payment  of  instalments  of  the 
price,9  and,  if  the  vendor  is  not  in  a  position  at  the  time  of  the  pur- 
chaser's default,  so  that  he  can  convey  a  good  title  as  required  by  the 
contract,  he  cannot  declare  a  forfeiture  of  the  purchaser's  right,  though 
the  contract  expressly  provides  that  he  may  db  so'  on  default  in 
payment.10 

180.  General  Protection  of  Purchaser's  Equitable  Interest. — The 
equitable  title  of  the  purchaser  may  be  asserted  for  his  protection  in  a 
suit  in  equity  against  the  vendor,  and  those  claiming  under  him  with 
notice,11  and  a  purchaser  with  notice  will  be  compelled  to  perform  the 
contract  by  a  conveyance  of  the  land  in  the  same  manner  and  to  the 
same  extent  as  the  vendor  would  have  been  liable  to  do  had  he  not 
transferred  the  legal  title.12  At  law,  where  the  distinction  between 
legal  and  equitable  rights  and  remedies  is  recognized,  the  equitable 
title  of  the  purchaser  is  not  regarded  and  is  unavailing  for  a  recovery 
or  defense  against  the  legal  title  which  remains  in  the  vendor,18  but 
under  the  statutes  and  practice  in  some  jurisdictions,  an  equitable 
title  and  right  to  possession  is  available  as  a  defense  to  an  action  of 
ejectment.14  And  where  such  is  the  case  the  purchaser  may  set  up 
his  equitable  title  and  right  to  possession  in  defense  of  an  action  of 
ejectment  by  the  vendor.16  So  under  a  statute  of  limitations  which 
protects  one  holding  under  an  equitable  title  accompanied  by  posses- 
sion for  a  certain  length  of  time,  one  holding  under  a  contract  of  pur- 
chase, who  has  paid  or  offered  to  pay  -the  purchase  money,  is  consid- 
ered as  having  the  equitable  title  so  as  to  enable  him  to  assert  the 
defense  of  the  statute  in  an  action  of  ejectment  by  persons  claiming 

8.  Fouts  v.  Foudray,  31  Okla.  221.  12.  Champion  v.  Brown,  6  Johns. 
120  Pac.  960,  Ann.  Cas.  I913E  301,38  Ch.  (N.  Y.)  398,  10  Am.  Dec.  343; 
L.R.A.(N.S.).25l.  Wilkins  v.  Somerville,"  80  Vt.  48,  6G 

9.  Robertson  v.  Read,  52  Ark.  381,  Atl.  893,  130  A.  S.  R.  906,  11  L.R.A. 
14  S.  W.  387,  20  A.  S.  R.  188;  Higin-    (N.S.)  1183. 

botham  v.  Frock,  48  Ore.  129,  83  Pac.  13.  Doe  v.  Haskins,  15  Ala.  619,  50 

536, 120  A.  S.  R.  796.    See  supra,  par.  Aju.  Dec.  154;  Newman  v.  Mountain 

158  et  seq.,  as  to  when  time  is  in  equity  £ark  Land  Co^  85  Ark.  208,  107  S. 

of  the  essence  of  the  contract.  W,   391,  122  A.   S.   R.   27;   Brill  v. 

10.  Hisinbotham  v.  Frock,  48  Ore.  Stites,  35  111.  305,  85  Am.  Dec.  364. 
129,  83  Pac.  536.  120  A.  S.  R.  796.  14.  See  Ejectment,  vol.  9,  pp.  876- 

11.  Brill  v.   Stites,  35  111.  305,  85  878. 

Am.  Dec.  364;  Wilkins  v.  Somerville,,  15.  Love  v.  Watkins,  40  CaL  547,  6 
80  Vt.  48,  66  AtL  893,  130  A.  S.  R.  Am:  Rep.  624;  Tibeau  v.  Tibeau,  19 
906,  11  L.R.A.(N.S.)  1183.  Mo.  78,  59  Am.  Dec.  329. 
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under  the  vendor.1*  The  equitable  estate  of  the  purchaser  under  the 
contract  is  not  affected  by  the  execution  of  a  conveyance,  if  for  any 
reason,  such  as  the  accidental  destruction  of  the  deed  before  it  is  re- 
corded, it  is  invalidated  as  against  creditors  of  the  vendor,  and  the 
purchaser  may  still  rely  on  such  equitable  estate.17 

181.  Effect  of  Performance  by  Purchaser. — According  to  the  better 
view  the  payment  of  the  entire  purchase  money  does  not  itself  vest  the 
legal  title  in  the  purchaser,  and  his  remedy  where  the  vendor  refuses 
to  convey  is  in  equity  to  compel  specific  performance.18  It  has  been 
held,  however,  that  a  purchaser  of  land  under  a  bond  for  title,  having 
paid  the  purchasa  money  and  gone  into  possession,  holds  a  legal  title 
and  may  resort  to  the  common  law  remedies  for  its  protection  even  as 
against  the  vendor; 10  and  in  case  of  a  sale  of  state  lands  the  payment 
of  the  purchase  money  has  been  held  to  vest  in  the  purchaser  the  legal 
title  without  the  necessity  for  the  issuance  of  a  patent.90  After  the 
purchaser  has  fully  performed,  he  is,  in  equity,  regarded  as  the  abso- 
lute owner  of  an  indefeasible  estate,  and  the  vendor  is  a  naked  trustee 
having  no  interest  but  charged  with  the  simple  duty  to  convey  to  the 
purchaser  upon  demand.1  His  equitable  estate  cannot  be  lost  by 
laches  or  the  statute  of  limitations  so  long  as  he  is  in  the  possession 
and  enjoyment  of  his  estate  according  to  his  rights.2 

182.  Eminent  Domain;  Mechanic's  Lien. — Where  the  purchaser  is 
in  possession  under  an  executory  contract  of  purchase  at  the  time  land 
is  taken  under  the  power  of  eminent  domain,  he  is  regarded  as  having 
such  an  interest  in  the  land  as  will  entitle  him  to  compensation  under 
statutes  providing  in  general  terms  for  the  award  of  compensation  to 
the  owners  of  the  land  so  taken ;  to  the  extent  of  his  equitable  interest 
he  is  to  be  regarded  as  an  owner,8  and  this  is  held  true  as  regards  a  pur- 
chaser at  a  judicial  or  execution  sale  though  his  legal  title  has  not 

16.  Dolton  v.  Cain,  14  Wall.  472,  20  a  patent  to  vest  the  legal  title  to  pub- 

U.  S.    (L.  ed.)   830   (Illinois  statute  lie  lands  in  the  purchaser  and  when  the 

involved).  title  passes. 

•    17.  Withers  v.  Carter,  4  Grat.  (Va.)  1.  Jennison   v.   Leonard,   21   Wall. 

407.  50  Am.  Dec.  78.  302,  2  U.  S.  (L.  ed.)  539;  Davis  v. 

18.  Jackson  v.  Morse,  16  Johns.  (N.  Williams,  130  Ala.  530,  30  So.  488, 
Y.)  197,  8  Am.  Dec,  306.  89  A.  S.  R.  55,  54  L.R>A,  749 ;  Love  v. 

19.  Peterson  v.  Orr,  12  Ga.  464,  58  Watkins,  40  Cal.  547,  6  Am.  Rep.  624; 
Am.  Dec.  484  and  note.  In  this  case,  Fagan  v.  Bach,  253  111.  588,  97  N.  E. 
for  the  reason  that  the  legal  title  was  1087,  Ann.  Caa.  1913A  505. 

in  the  purchaser,  an  injunction  was  2.  Love  v.  Watkins,  40  Cal.  547,  6 

denied  him  to  restrain  the  vendor  from  Am.  Rep.  624. 

trespassing  on  the  land  and  carrying  3.  Stevenson  v..  Loehr,  57  111.  509, 

oat  threats  to  selL-  11  Am.  Rep.  36;  Bailey  v.  Osburn,  80 

20.  Winter  v.  Jones,  10  Ga.  190,  54  N.  J.  L.  333,  78  AtL  9,  Amu  Cas. 
Am.  Dec.  379.     See  also  Goodlet   v.  1912A  454. 

Smithson,  5  Port.  (Ala.)  245.  30  Am.       Note:  Ann.  Cas.  1912A  456. 
Dec.  561.    And  see  Public  Lands,  vol.      See   generally,   Eminent    Domain'* 
22,  pp.  270, 274,  as  to  the  necessity  for  vol.  10,  p.  137. 
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been  perfected  by  the  execution  of  a  deed.4  It  has  been  said  that  if 
a  statute  should  attempt  to  authorize  the  condemnation  of  land  with- 
out compensation  to  a  person  having  an  interest  therein  under  a  con- 
tract of  purchase  it  would,  as  to  him,  be  unconstitutional,  as  a  taking 
of  his  property  without  compensation.5  As  a  general  rule  as  the  pur- 
chaser is  regarded  in  equity  as  the  owner,  the  damages  awarded  will 
in  equity  belong  to  him,6  and  where  a  vendor  receives  payment  of  the 
damages  awarded  for  a  portion  of  the  land  he  must  hold  them  as  trus- 
tee for  the  purchaser  to  be  accounted  for  when  the  purchase  money  is 
paid.7  If  by  reason  of  the  payment  of  the  entire  award  to  the  pur- 
chaser the  vendor's  security  for  the  unpaid  purchase  money  would  be 
impaired  a  court  of  equity  will  interpose  its  relief  for  his  protection.9 
According  to  the  view  taken  in  the  more  recent  cases  and  under  the 
modern  statutes  it  is  generally  recognized  that  a  purchaser,  of  land 
holding  under  an  executory  contract  has  an  interest  in  the  land  to 
such  an  extent  that  a  mechanic's  lien  may  be  enforced  against  it.9 

183.  Insurance. — The  question  has  arisen  in  a  number  of  cases  in 
which  the  purchaser  has  been  let  into  possession  under  an  executory 
contract  of  purchase  as  to  the  nature  of  the  interest  of  the  parties  for 
the  purpose  of  insurance  against  loss  by  fire,  etc  The  vendor  has  an 
insurable  interest  in  the  buildings  on  the  land  by  virtue  of  his  legal 
title  and  equitable  lien  as  security  for  the  price.10  The  provisions  of 
the  policy  may  be  so  broad  as  to  render  it  invalid  in  case  of  a  sale  by 
the  insured  without  a  conveyance  having  been  executed,11  and  while 
it  has  been  held  that  a  mere  contract  to  convey  land  at  a  future  time 
on  the  performance  of  certain  acts  by  the  purchaser  does  not  create 
an  equitable  title  in  him  and  render  the  title  of  the  proposed  vendor 
less  than  a  sole  and  unconditional  ownership,18  and  a' fortiori  the  fact 
that  a  landowner  has  given  another  an  option  to  purchase  does  not 
prevent,  prior  to  the  due  exercise  of  the  option  by  the  purchaser  so  as 
to  entitle  the  vendor  to  compel  him  to  complete  the  purchase,  the 
landowner  from  remaining  the  sole  and  unconditional  owner,1*  still, 

4.  Pennsylvania    Schuylkill    Valley  881.    See  Mechanics'  Liens,  vol.  18, 
R.  Co.  v.  Cleary,  125  Pa.  St.  442,  17  pp.  885-886. 

Atl.  468,  11  A.  S.  R.  913.  10.  National  F.  Ins.  Co.  v.  Three 

5.  Bailey  v.  Osborn,  80  N.  J.  L.  333,  States  Lumber  Co.,  217  HI.  115,  75  N. 
78  Atl.  9,  Ann.  Cas.  1912 A  454.  E.  450,  108  A.  S.  R.  239;  Evans  v. 

6.  Bailey  v.  Osbora,  80  N.  J.  L.  333,  Crawford   County  Farmers'  Mut.  F. 
78  Atl.  9,  Ann.  Cas.  1912A  454.  Ins.  Co.,  130  Wis.  189, 109  N.  W.  952, 

7.  Stevenson  v.  Loehr,  57  111.  509,  118  A.   S.   R.   1009,  9  L.R.A.(N.S.) 
11  Am.  Rep.  36.  485. 

Note:  Ann.  Cas.  1912A  457.  11.  Davidson  v.  Hawkeye  Ins.  Co., 

8.  Stevenson  v.  Loehr,  57  HI.  509,  71  la.  532,  32  N.  W:  514,  60  Am.  Rep. 
11  Am.  Rep.  36.  818. 

Note:  Ann.  Cas.  19I2A  457.  12.  National   F.  Ins.   Co.  v.   Three 

9.  Monroe  v.  West,  12  la.  119,  79  States  Lumber  Co.,  217  111.  115,  75  N. 
Am.  Dee.  524;  Fullmer  v.  Ponst,  155  E.  450,  108  A.  S.  R.  239. 

Pa,  St.  275,  26  Atl.  543,  35  A.  S.  B.       13.  Phenix   Ins.   Co.  v.  Kerr.  129 
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as  a  general  rule,  the  vendor  is  not  himself  regarded  as  the  sole  and 
unconditional  owner,  if  there  is  a  binding  and  enforceable  contract 
for  the  sale  of  the  land  which  can  be  enforced  by  the  purchaser, 
though  the  purchase  money  has  not  been  paid  in  full  so  as  to  entitle 
the  purchaser  to  a  conveyance.14  The  purchaser  has  an  insurable  in- 
terest, and  as  a  general  rule  he  may  recover  the  full  value  of  the  build- 
ings, within  the  amount  insured,  in  case  of  a  total  loss,15  and  it  is 
generally  held,  where  the  purchaser  is  absolutely  liable  for  the  agreed 
price  and  the  loss  will  necessarily  fall  on  him,  that  he  is  to  be  con- 
sidered the  sole  and  unconditional  owner  within  the  meaning  of  such 
a  requirement  in  the  policy.16  It  has  been  held  otherwise,  however, 
where  the  contract  of  purchase  is  oral  and  unenforceable  by  or  against 
the  purchaser  on  account  of  the  statute  of  frauds.17 

184.  Dower;  Curtesy;  Homestead. — Where  the  rule  prevails  that  a 
widow  may  have  dower  in  an  equitable  estate  of  her  husband,18  it 
would  seem  that  she  may  have  dower  in  land  which  her  husband  holds 
under  an  executory  contract  to  purchase ; *•  but  it  has  been  held  that 
a  husband  has  no  such  equitable  interest  in  the  property  as  will  entitle 
his  wife  to  an  inchoate  right  of  dower  therein,  until  he  has  made  all 
the  payments  for  purchase  money,  as  required  by  the  contract,  so  that 
nothing  remains  to  be  done  except  the  execution  of  a  deed  to  him.*0 
If  the  rule  prevails  that  a  husband  must  be  seized  of  the  legal  title  to 
entitle  the  wife  to  dower,  she  has  no  right  to  dower  in  land  which  her 

Fed.  723,  64  C.  C.  A.  251,. 66  L.R.A.  Johannes  v.  Standard  Fire  Office,  70 
569.  As  to  option  for  the  purchase  of  Wis.  196,  35  N.  W.  298,  5  A.  S.  R. 
land  generally,  see  supra,  par.  31  et  159;  Evans  v.  Crawford  County 
8eq.  Farmers'  Mut.  F.  Ins.  Co.,  130  Wis. 

14.  Hamilton  v.  Dwelling  House  Ins.  189, 109  N.  W.  952, 118  A.  S.  R.  1009, 
Co.,  98  Mich.  535„  57  N.  W.  735,  22  9  L.R.A.(N.S.)  485. 

L.R.A.  527.     See  Insurance,  vol.  14,  Note:  20  L.R.A.(N.S.)  775. 

p.  1052  et  seq.  See  Insurance,  vol.  14,  pp.  1058- 

15.  Columbian  Ins.  Co.  v.  Lawrence,  1059.  See  infra,  par.  293  et  seq.,  as 
2  Pet.  25,  7  U.  S.  (L.  ed.)  335;  Brewer  to  the  effect  of  an  injury  to  premises 
▼.  Herbert,  30  Md.  301,  96  Am.  Dec.  on  the  liability  of  the  purchaser  to 
582;  ^Etna  F.  Ins.  Co.  v.  Tyler,  16  complete  the  purchase. 

Wend.  (N.  Y.)  385,  30  Am.  Dec.  90.  17.  Liverpool,  etc.,  Ins.  Co.  v.  Coch- 

See  Insurance,  vol.  14,  pp.  916-917.  ran,  77  Miss.  348,  26  So.  932,  78  A.  S. 

16.  Phenix  Ins.  Co.  v.  Kerr,  129  R.  524.  See  Statute  op  Frauds,  vol. 
Fed.  723,  64  C.  C.  A.  251,  66  L.R.A.  25,  p.  738,  as  to  the  general  right  of  an 
569;  Loventhal  v.  Home  Ins.  Co.,  112  insurer  to  assert  that  the  contract  un- 
Ala.  108,  20  So.  419,  57  A.  S.  R.  17,  der  which  the  insured  claims  title  is 
33  Lit. A.  258;  Connecticut  F.  Ins.  unenforceable  under  the  statute  of 
Co.  v.  Colorado  Leasing,  etc,  Co.,  50  frauds. 

Colo.  424,  116  Pac.  154,  Ann.   Cas.  18.  See  Dower,  vol.  9,  p.  577. 

1912C  597 ;  Arkansas  Ins.  Co.  v.  Cox,  19.  Note :  57  L.R. A.  643. 

21  Okla.  873, 98  Pac.  552, 129  A.  S.  R.  20.  National  F.  Ins.   Co.  v.  Three 

808,  20  L.R.A.(N.S.)  775;  Elliott  v.  States  Lumber  Co.,  217  111.  115,  75  N. 

Ashland  Mut.  F.  Ins.  Co.,  117  Pa.  St  E.  450,  108  A.  S.  R.  239   (referring 

548,  12   Atl.  676,  2  A.   S.  R.  703:  with  approval  to  earlier  cases). 
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husband  held  under  an  executory  contract  of  purchase.1  As  against 
a  purchaser  claiming  under  a  contract  of  sale  entered  into  before  the 
marriage  of  the  vendor,  the  conveyance  not  being  made  until  there- 
after, it  has  been  held  that  the  wife  is  not  entitled  to  dower,  though  she 
did  not  join  in  her  husband's  deed.8  At  common  law  the  husband  is 
entitled  to  an  estate  by  curtesy  only  in  lands  of  which  his  wife  was 
"seized"  at  the  time  of  her  death,  and  this  requires  a  seizin  of  the  legal 
title ;  •  and  it  has  been  held,  at  common  law  and  under  a  statute  pro- 
viding that  where  any  married  woman  "seized  in  her  own  right"  of  an 
estate  of  inheritance  in  land  shall  die  leaving  no  issue  the  land  shall 
descend  to  her  surviving  husband  during  his  natural  lifetime  as  tenant 
by  curtesy,  that  where  a  married  woman  at  the  time  of  her  death  held 
land  under  an  executory  contract  of  purchase  she  did  not  have  a  suffi- 
cient seizin  to  entitle  her  husband  to  an  estate  by  curtesy  therein.4 
In  order  to  enable  the  head  of  a  family  to  claim  a  homestead  right  in 
land  it  is  not  necessary  that  he  have  the  legal  title,  and,  except  as 
against  the  right  of  the  vendor,  a  purchaser  holding  under  an  execu- 
tory contract  may  claim  a  homestead  right ; 6  and  it  has  been  held 
that  the  purchaser's  interest  is  not  personalty  so  as  to  entitle  him  to 
have  it  set  apart  as  a  personal  property  exemption.6 

185.  Descent  and  Distribution;  Death  of  Vendor  Generally. — The 
equitable  principle  that  the  interest  of  the  vendor  is  to  be  regarded  as 
personalty  is  frequently  applied  in  the  distribution  of  a  deceased  ven- 
dor's estate,  and  it  is  held  that  his  interest  passes  to  his  personal  rep- 
resentative and  not  to  his  heirs,7  and  as  against  the  personal  represen- 
tative the  land  is  not  subject  to  sale  on  execution  at  the  instance  of  a 
judgment  creditor  of  an  heir.8    Though  the  heirs  of  the  vendor  suo- 

1.  Cutler  v.  Meeker,  71  Neb.  732,  99  23  U.  S.  (L.  ed.)  113;  Stewart  v.  Grif- 
N.  W.  514, 8  Ann.  Cas.  951;  Grandjean  fith,  217  U.  S.  323, 30  S.  Ct.  528,  54  U. 
v.  Beyl,  78  Neb.  349,  110  N.  W.  1108,  S.  (L.  ed.)  782,  19  Ann.  Cas.  639; 
114  N.  W.  414,  15  Ann.  Cas.  577  (re-  Hays  v.  Hall,  4  Port.  (Ala.)  374,  30 
viewing  earlier  cases  and  cases  in  other  Am.  Dec.  530 ;  White  v.  Beard,  5  Port, 
jurisdictions) .  (Ala.)  94,  30  Am.  Dec.  552 ;  Flomerfelt 

2.  Stevens  v.  Smith,  4  J.  J.  Marsh.  v.  Siglin,  155  Ala.  633,  47  So.  106, 

(I£y'L  U>„20  Am'  Def'  «05-  *n*  130  A-  s-  R-  W'y  Rhodes  v.  Meredith, 

3.  See  Curtesy,  vol.  8,  p.  396.  260  111.  138, 102  N.  E.  1063,  Ann.  Cas. 

iin  vrw J?inn«V- i?!yI<r w %±  h  1914D  ^  Skinner>  etc'>  Ship-Bldg, 
a10  Np  W'J?°S'  114  K  W'  414,  15  **f  Co.  v.  Houghton,  92  Md.  68,  48 

5  Aletande;  v  Jackson  92  Cal  514  AtL  85'  84  A'  S'  R  ^  Bowen  v'  L&n' 
28'  Pm  593  27  A  S  R  158;  Blue  v  sin^  129  Mich'  117>  88  K  W'  384>  96 
Blue,  38  111.' 9,  87  Am.  Dec.  267;  Les-  A-  8-  ** 4^67  kR;A\^5  K**J' 
sell  v.  Goodman,  97  la.  681,  66  N.  W.  Pa7>  *4  P*-  St,n^53  Am-  D*c' 526i 
917,  59  A.  S.  R.  432.  Leiper's  Appeal,  35  Pa.  St.  420,  78 

Note :  57  L.R. A.  643.  Am-   Dec.    3475   Donohoo   v.   Lea,   1 

See  Homestead,  vol.  13,  pp.  569-  Swan  (Tenn.)  119,  55  Am.  Dec.  725. 
570,  603  et  seq.  Notes:   57  L.R.A.  646;   Ann.   Cas. 

6.  Note:  57  L.R. A.  643.  1914D  419. 

7.  Lewis  v.  Hawkins,  23  WalL  119.  •    8.  Bowen  v.  Lansing,  129  Mich.  117, 
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ceed  to  the  legal  title,  the  personal  representative  may  sue  to  recover 
the  unpaid  purchase  money,  and  for  specific  performance  making  the 
heirs  parties  defendant,  and  thereby  perfecting  the  title  in  the  pur- 
chaser when  the  price  is  paid.9    It  is  also  held  that  a  power  of  sale 
contained  in  a  will  authorizing  the  executor  to  sell  all  the  testator's 
"fast  estate"  does  not  embrace  land  which  the  testator  had  contracted 
to  sell,  the  purchase  money  being  unpaid,  as  the  vendor's  interest  in  * 
such  a  cas6  is  a  right  to  the  purchase  money,  which  is  not  "fast  estate" 
but  personalty.10    If,  from  defect  of  title,  insufficiency  of  contract,  or 
other  cause,  the  court  should  think  the  contract  ought  not  to  be  carried 
into  execution,  a  conversion  is  prevented,  and  the  estate  will  go  to  the 
heir  at  law  of  the  vendor,  as  though  no  contract  had  ever  existed.11 
But  enforceability  at  the  time  of  the  death  of  the  vendor  refers  to  the  , 
validity  of  the  contract,  and  not  to  events  in  the  nature  of  conditions 
which  may  not  have  been  performed  because  such  performance  was 
not  due  at  the  time  of  his  death,1*  and  the  fact  that  after  the  death 
of  the  vendor  the  purchaser  forfeits  his  rights  under  the  contract  to 
its  specific  performance,  and  the  land  is  recovered  by  the  heirs  of  the 
vendor,  does  not  affect  the  principle  that  it  is  to  be  treated  as  personal 
estate.1*    If  the  vendor  has  exercised  his  right  to  rescind  the  contract 
for  the  default  of  the  purchaser  the  contract  is  at  an  end  and  the  land 
will  descend  to  the  heirs.14 

186.  Death  of  Purchaser  Generally. — In  equity  the  interest  of  the 
purchaser  is  regarded  as  real  estate  passing  to  his  heirs  and  not  to  his 
personal  representative.15  This  principle  applies  to  land  which  the 
decedent  held  under  a  contract  for  its  purchase  from  the  state,1*  and 

88  N.  W.  384,  95  A.  S.  R.  427,  57  A.  S.  R.  67;  Hovorka  v.  Havlik,  68 

L.R.A.  643.  Neb.  14,  93  N.  W.  990,  110  A.  S.  R. 

9.  Hays  v.  Hall,  4  Port.  (Ala.)  374,  387;  Cutler  v.  Meeker,  71  Neb.  732,  99 
30  Am.  Dec.  530;  White  v.  Beard,  5  N.  W.  514,  8  Ann.  Cas.  951;  Grand- 
Port.  (Ala.)  94,  30  Am.  Dec.  552.  jean  v.  Beyl,  78  Neb.  349,  110  N.  W. 

10.  Lewis  v.  Smith,  9  N.  Y.  502,  61  n<)8, 114  N.  W.  414, 15  Ann.  Cas.  577; 
Am.  Dec.  706.  Champion  v.  Brown,  6  Johns.  Ch.  (N. 

11.  Flomerfelt  v.  Siglin,  155  Ala.  Y.)  398,  10  Am.  Dec.  343;  Walton  v. 
633.  47  So.  106, 130  UR  67;  Kerr  Wfdtonf  7  Johns.  Q,.  (N.  y.}  258,  11 
v.  Day,  14  Pa.  St.  112,  53  Am.  Dec.  Am    Dec    455.  L^^m  v.  Hatcher, 

52£;  .        »»  x  x>  a     *ao     *         n  11  Rich.  L.  (S.  C.)  54,  70  Am.  Dec. 

iIlWiifli  '  ^  O'Cbnner  v.  O'Conner,  88  Tenn. 

it   to     «Sif  „    q^k«    i«   Ak  76,  12  s-  w-  447,  7  L.R.A.  33.     See 

^JtrStm.ttk'S.  ^  J»  ™-  ^ard   104  A*  23    148 

13.  Leiper's  Appeal,  35  Pa.  St.  420,  &  W.  264^  Ann.  Cas.  1914C  403,  42 
78  Am  Dec.  347.  JjJtuA.(M.o.)  44o. 

Notes:   57  L.R.A.  648;   Ann.  Cas.  Notes:   57   L.R.A-   646;  42  L.R.A. 

1914D  419.  (NS«)  447 ;  Ann.  Cas.  1914D  420. 

14.  Note:  Ann.  Cas.  1914D  420.  16.  Hovorka  ▼.  Havlik.  68  Neb.  14, 

15.  Lewis  v.  Hawkins,  23  Wall.  119;  93  N.  W.  990,  110  A.  S.  R.  387;  Cut- 
23  U.  S.  (L.  ed.)  113;  Flomerfelt  v.  ler  v.  Meeker,  71  Neb.  732,  99  N.  W. 
Sielin,  155  Ala.  633,  47  So.  106,  130  514,  8  Ann.  Cas.  951;  Grand  jean  v. 
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to  land  purchased  at  an  execution  sale  or  a  judicial  sale  which  has 
been  confirmed  by  the  court,  though  no  deed  has  been  executed.17  It 
is  also  held  that  the  interest  of  the  purchaser  cannot  be  sold  by  his 
personal  representative  except  as  real  estate,  and  therefore  after  an 
order  of  court  authorizing  him  to  make  the  sale  as  in  case  of  other 
realty.18  In  a  few  cases  the  question  has  arisen  as  to  the  nature  of  the 
estate  acquired  by  the  heir  of  the  purchaser  as  regards  the  further 
devolution  of  the  title  on  his  death,  where  under  the  statutes  an 
ancestral  estate  and  a  new  acquisition  pass  to  different  persons  on  the 
death  of  the  owner  without  lineal  descendants.19  In  this  connection 
it  has  been  held  that  the  completion  of  the  contract  after  the  death 
of  the  original  purchaser,  who  had  paid  a  small  part  of  the  price,  by 
payment  of  the  balance  of  the  purchase  money  out  of  profits  of  the 
land,  which  became  the  homestead  of  the  widow  and  a  child,  and 
money  furnished  by  the  widow,  and  conveyance  by  the  vendor  to  the 
child,  renders  the  land  a  new  acquisition  by  the  child  and  not  ac 
ancestral  estate,  and  therefore  on  the  death  of  the  child  without  issue, 
the  descent  will  be  to  his  heirs  uncontrolled  by  the  fact  that  the 
equitable  title  was  acquired  through  his  father,20 

187.  Effect  of  Rescission;  Exoneration  of  Land. — The  rescission  of 
the  contract  by  the  vendor  and  the  heirs  of  the  purchaser  after  the 
death  of  the  purchaser  will  not  .affect  the  right  of  the  heirs  to  the  pur- 
chase money  paid  as  against  the  personal  representative  of  the  pur- 
chaser.1 But  where  the  breach  of  the  executory  contract  occurs  in  the 
vendor's  lifetime  and  arises  from  the  vendor's  want  of  title,  there  is 
nothing  which  can  descend  to  the  heirs  of  the  purchaser,  and  his  per- 
sonal representative  is  consequently  the  proper  party  to  sue  for  its 
breach,  the  personal  estate  being  injured  to  the  extent  of  the  price 
paid ;  *  and  the  same  would  be  true  if  the  vendor  had  exercised,  before 
the  purchaser's  death,  his  right  to  terminate  the  contract.1  So  it  seems 

Beyl,  78  Neb.  349, 110  N.  W.  1108, 114  estate.   But  under  the  general  principle 

N.  W.  414,  15  Ann.  Cas.  577.  as  to  the  merger  of  the  equitable  estate 

Notes:  42  L.R.A.(N.S)  448;  8  Ann.  into  the  legal  it  would  seem  that  the 

Cas.  954.  legal  estate  when  conveyed  to  the  heir 

17.  Landrum  v.  Hatcher,  11  Rich.  L.  irrespective  of  the  source  of  the  pay- 
(S.  C.)  54,  70  Am.  Dec.  237.  ment  of  the  unpaid  price  should  be 

18.  Hovorka  v.  Havlik,  68  Neb.  14,  considered  as  a  new  acquisition.    See 
93  N.  W.  990,  110  A.  S.  R.  387.  42  L.R.A.(N.S.)  451  note;  Ann.  Gas. 

Notes:  42  L.R.A.(N.S.)  448;  8  Ann.  1914C  407  note. 

Cas.  955.  1.  Note :  57  L.R. A.  653. 

19.  Notes:    42    L.R.A.(N.S.)    450;  2.  Shaw    v.    Wilkins,    8    Humph. 
Ann.  Cas.  1914C  407.  (Tenn.)   647,  49  Am.  Dec.  692.     See 

20.  Hill  v.  Heard,  104  Ark.  23,  148  also  Rice  v.  Spotswood,  6  T.  B.  Mon. 
S.  W.  254,  Ann.  Cas.  1914C  403,  42  (Ky.)  40,  17  Am.  Dec.  115. 
L.R.A.(N.S.)  446.     It  is  said  in  this  Notes:  57  L.R.A.  648;  42  LJtJL 
case  that  it  would  be  otherwise  if  the  (N.S.)  448. 

unpaid  purchase  money  had  been  paid       3.  Note:  57  L.R.A.  653. 
out  of  the  assets  of  the  purchaser's 
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§ 

that  if  the  vendor  is  guilty  of  fraud  and  the  contract  is  rescinded 
therefor  after  the  death  of  the  purchaser,  the  right  to  recover  the  pur- 
chase money  paid  would  be  in  the  personal  representative  of  the  pur- 
chaser and  not  in  his  heirs.4  The  same  principle  which  permits  tho 
personal  representative  of  the  vendor  to  compel  specific  performance 
and  the  conveyance  of  the  legal  title  by  the  heirs  to  the  purchaser, 
permits  the  heirs  of  the  purchaser  to  compel  his  representative  to  pay 
the  unpaid  purchase  money  so  as  to  entitle  them  to  demand  a  convey- 
ance from  the  vendor.5  And  it  is  held  that  an  incumbrance  consist- 
ing of  a  vendor's  lien  which  is  expressly  assumed  by  a  subsequent  pur- 
chaser as  part  of  the  purchase  price,  as  well  as  the  remainder  of  the 
purchase  money,  which  is  payable  directly  to  his  immediate  vendor, 
who  in  his  deed  retains  a  lien  for  both  sums,  is  such  purchaser's  per- 
sonal debt;  and  in  case  of  his  death  both  sums  are  a  charge  upon  his 
personal  estate,  and  not  a  burden  on  the  land  in  the  hands  of  the 
heirs.* 

188.  Options;  Death  of  Party. — Where  an  option  to  purchase  land 
is  given  and  the  vendor  dies  before  the  option  is  exercised  and  subse- 
quently the  purchaser  elects  to  make  the  purchase,  the  view  is  taken 
in  some  jurisdictions  that  this  election  relates  back  to  the  date  of  the 
contract  giving  the  option,  working  an  equitable  conversion  of  the 
vendor's  interest  in  the  land  into  personalty  so  that  the  right  to  the 
purchase  money  passes  to  the  vendor's  personal  representative  and  not 
to  his  heirs.7  Other  cases,  however,  take  the  view  that  the  equitable 
conversion  does  not  take  effect  until  the  option  is  exercised,  and  if  this 
is  not  done  until  after  the  vendor's  death,  the  land  together  with  the 
right  to  the  proceeds  passes  to  the  heirs ;  *  and  partly  for  this  reason  it 
is  held  that  where  the  land  is  attached  at  the  suit  of  a  creditor  of  the 
heir  of  the  vendor  and  thereafter  the  purchaser  exercises  the  option, 
this  does  not  dissolve  the  attachment.9  There  is  also  a  conflict  in  the 
authorities  as  to  whether  the  benefit  of  an  option  to  purchase  which 

4.  Rice  v.  Spotswood,  6  T.  B.  Mon.  6.  O'Conner  v.  O'Conner,  88  Tenn. 
(Ky.)  40, 17  Am.  Dec  115.  76, 12  S.  W.  447,  7  L.R.A.  33. 

5.  White,  v.  Beard,  5  Port.  (Ala.)  7.  Kerr  v.  Day,  14  Pa.  St  112,  53 
94,  30  Am.  Dec.  552;  Champion  v.  Am.  Dec  526,  wherein  the  earlier 
Brown,  6  Johns.  Ch.  (N.  T.)  398,  10  English  authorities  are  extensively  re- 
Am.  Dee.  343;  Landnim  v.  Hatcher,  viewed. 

11  Rich.  L.  (S.  C.)  54,  70  Am.  Dec  Notes:  57  L.R.A.  651;  L.R.A.1916P 

237 ;' O'Conner  v.  O'Conner,  88  Tenn.  358;  Ann.  Cas.  1013B  67. 

76,  12  S.  W.  447,  7  L.R.A.  33.  8.  Rockland-Rockport  Lime  Co.  v. 

Notes:  7  L.R.A.  33;  3  LJELA.(N.S.)  Leary,  203  N.  Y.  469, 97  N.  E.  43,  Ann. 

898;  8  Ann.  Cas.  595.  Cas.  1913B  62,  L.R.A.1916F  352.    See 

As  to  the  general  right  of  heire  or  also  Sheeny  v.  Scott,  128  la.  551,  104 

devisees  to  the  exoneration  of  the  de-  N.  W.  1139,  4  L.R.A.(N.S.)  365. 

cedent's  land  by  the  application  of  the  Notes:  57  L.R.A.  651;  L.R.A.1916F 

personal  estate  to  the  discharge   of  358;  Ann.  Cas.  1913B  68. 

Hens,  see  Executors  and  Admibtra-  9.  Sheehy  v.  Scott,  128  la.  551,  104 

tors,  vol.  11,  pp.  162, 163.  N.  W.  1139,  4  L.R.A.(N.S.)  365. 
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has  not  been  exercised  during  the  life  of  the  purchaser  passes  to  his 
personal  representative  or  his  heirs,  where  the  option  is  such  that  it 
is  not  terminated  by  the  purchaser's  death.  In  some  cases  the  view  is 
taken  that  the  right  to  exercise  the  option  is  in  the  nature  of  real 
estate  and  passes  to  the  heirs ; 10  and  it  has  been  said  that  the  heir 
could,  after  exercising  the  option,  require  the  personal  representative 
to  pay  the  purchase  money  from  the  assets  of  the  purchaser's  personal 
estate.11  On  the  other  hand  it  has  been  held,  where  the  option  is  con- 
tained in  a  lease  for  a  term  of  years,  that  as  the  leasehold  estate  passes 
to  the  lessee's  personal  representative,  the  benefit  of  the  option  to  pur- 
chase contained  therein  also  passes  to  him.12  And  yet  another  hold- 
ing is  that  an  option  does  not  create  a  transmissible  interest  and  that 
no  rights  under  it  pass  to  either  the  heirs  or  personal  representatives.11 
189.  Judgment  Lien,  Attachment  and  Execution;  Vendor's  Interest 
Generally. — The  legal  title  to  the  land  being  in  the  vendor,  it  is  the 
general  rule  that  a  judgment  recovered  against  him  before  the  pur-: 
chase  money  is  paid  may  constitute  a  lien  on  his  interest  to  the  extent 
of  the  unpaid  purchase  money,14  which  may  be  enforced  as  against 
the  purchaser  in  possession  to  the  extent  of  the  unpaid  purchase 
money,  and  the  lien  cannot  be  defeated  by  payment  made  by  the  pur- 
chaser after  such  notice.15  Likewise  under  statutes  subjecting  land  to 
sale  on  execution  it  is  generally  held  that  the  vendor's  interest  may  be 
sold  on  execution,  and  this  will  entitle  the  purchaser  at  the  execution 
sale  to  receive  payment  of  the  unpaid  purchase  money.16  On  prin- 
ciple the  interest  of  the  vendor  to  the  extent  of  the  unpaid  purchase 
money  would  also  be  subject  to  attachment.17  The  vendor  cannot 
after  the  lien  of  the  judgment  or  execution  has  attached  -defeat  the 
legal  rights  of  his  judgment  creditor  by  conveying  the  land  to  the 
purchaser.18    The  sheriff's  deed  will  entitle  the  purchaser  at  the  sher- 

10.  Prout  v.  Roby,  15  Wall.  471,  21  Am.  Dec.  643;  Chahoon  v.  Hollenbaek, 
U.  S.  (L.  ed.)  58.  16  Serg.  &  R.  (Pa.)  425,  16  Am.  Dec. 

Notes:  43  L.R.A.(N.S.)  118;  5  Ann.  587;   Kinports  v.  Boynton,  120   Pa. 

Cas.  914.  St.  306,  14  Atl.  135,  6  A.  S.  R.  706. 

11.  Prout  v.  Roby,  15- Wall.  471,  21  Notes:  16  Am.  Dec.  545;  117  A.  S. 
U.  S.  (L.  ed.)  58.  R.  785 ;  57  L,R.A.  645. 

12.  Gustin  v.  Union  School  Dist.,  94  15.  Wehn  v.  Fall,  55  Neb.  547,  76  N. 
Mich.  502,  54  N.  W.  156,  34  A.  S.  R.  W.  13,  70  A.  S.  R.  397. 

361.  16.  Doe  v.  Haskins,  15  Ala.  619,  50 

Notes:  43  L.R.A.(N.S.)  119;  5  Ann.  Am.  Dee.  154;  Million  v.  Riley,  1  Dana 

Cas.  914.  (Ky.)  359,  25  Am.  Dec.  149;  McMul- 

13.  Newton  v.  Newton,  11  R.  I.  390,  leu  v.  Wennar,  16  Seig.  &  R.  (Pa.)  18, 
23  Am.  Rep.  476.                                  •  16  Am.  Dec.  543 ;  Chahoon  v.  Hollen* 

14.  Filler  v.  Duncan,  1  Neb.  134,  03  back,  16  Serg.  &  R.  (Pa.)  425, 16  Am. 
Am.  Dec.  337 ;  Wehn  v.  Fall,  55  Neb.  Dec.  587. 

547,  76  N.  W.  13,  70  A.  S.  R.  397;  May      17.  May  v.  Emerson,  52  Ore.  262,  96 
v.  Emerson,  52  Ore.  262,  96  Pae.  454,  Pac.  454,  1065,  16  Ann.  Cas.  1129* 
1065,  16  Ann.  Cas.  1129;  McMuilen       Note:  Ann.  Cas.  1916C  788. 
v.  Wenner,  16  Serg.  &  R*  (Pa.)  18, 16      18.  Doe  v.  Haskins,  15  Ala.  619.  50 
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ifTs  sale  to  resort  to  the  legal  remedy  of  the  vendor  to  recover  the 
possession  of  the  land  on  default  in  the  payment  of  the  purchase 
money.19  The  judgment  or  execution  creditor's  right  to  demand  pay- 
ment of  the  unpaid  purchase  money  is  not  perfected  by  the  levy  of  the 
execution  but  this  must  be  followed  by  a  sale.80  Opposed  to  the  gen- 
eral view  above  stated,  the  view  is  taken  in  some  cases  that  a  vendor 
who  has  received  a  part  of  the  purchase  money,  and  has  put  the  pur- 
chaser in  possession  of  the  land,  retains  no  such  direct  beneficial  in- 
terest in  the  land  as  is  subject  to  sale  under  execution,  and  that  a  pur- 
chaser at  such  a  sale  will  acquire  no  rights  as  against  the  purchaser 
under  the  executory  contract,  to  whom  the  land  is  conveyed  by  the 
vendor  after  the  levy  of  the  execution; *  and  it  is  also  held  that  the 
vendor's  interest  is  not  subject  to  attachment9  It  is  also  held  in  some 
cases  that  a  judgment  against  the  vendor  constitutes  no  lien  on  his 
interest  as  to  the  unpaid  purchase  money  though  the  legal  title  is  in 
him.8  The  fact  that  a  landowner  has  given  an  option  to  purchase 
does  not  itself  prevent  the  levy  of  an  attachment  or  execution  on  his 
interest  in  the  land.4  If  the  vendor  has  conveyed  the  legal  title, 
though  he  has  reserved  a  vendor's  lien,  this  is  not  such  an  interest  in 
the  land  either  legal  or  equitable  as  can  be  sold  on  execution.6 

190.  Extent  of  Lien  on  Vendor's  Interest. — Though  the  interest  of 
the  vendor  is  subject  to  the  lien  of  a  judgment  recovered  against  him 
or  liable  to  attachment  or  sale  on  execution,  the  rights  of  the  judg- 
ment creditor  are  subordinate  to  the  rights  of  the  purchaser  in  posses- 
sion under  his  contract  of  purchase ; 6  and  if  the  judgment  is  recoy- 

Am.  Dec.  154;  Million  v.  Riley,  1  Dana  rights  acquired  by  the  attaching 
(Ky.)  359,  25  Am.  Dec.  149.  creditor  will  be  inferior  to  the  equit- 

19.  Million  v.  Riley,  1  Dana  (Ky.)  able  rights  of  the  purchaser,  as  is 
359,  25  Am.  Dec.  149;  McMullen  ▼.  the  general  rule,  and  on  account 
Wenner,  16  Serg.  &  R.  (Pa.)  18,  16  of  the  want  of  clear  statement  may 
Am.  Dec.  543;  Kinporte  v.  Boynton,  even  be  said  to  support  the  view  that 
120  Pa.  St.  306,  14  Atl.  135,  6  A.  S.  the  vendor's  interest  is  subject  to  at- 
R.  706.  See  infra,  par.  375-376,  as  to  tachment  if  the  proper  notice  thereof  is 
the  remedy  of  the  vendor  by  way  of  a  given  to#  the  purchaser.  Burke  v. 
recovery  of  the  possession  of  the  land.  Johnson,  37  Kan.  337,  15  Pac.  204,  1 

20.  May  v.  Emerson,  52  Ore.  262,  96  A.  S.  R.  252.  See  also  Good  v.  Wil- 
Pac  454, 1065, 16  Ann.  Cas.  1129.  Hams,  8J  Kan.  388,  105  Pac.  433,  135 

1.  Jones  v.  Howard,  142  Mo.  117,  43  A.  S.  R.  392. 

S.  W.  635,  64  A.  S.  R.  546.    See  also       3.  Note :  57  L.R. A.  645. 

Sheehy  v.  Scott,  128  la.  551, 104  N.  W.       4.  Sheehy  v.  Scott,  128  la.  551,  104 

1139,  4  L.R.A.(N.S.)   365  (referring  N.  W.  1139,  4  L.R.A,(N.S.)  365. 

to  earlier  cases).  5.  Fallon  v.  Worthington,  13  Colo. 

2.  Sheehy  v.  Scott,  128  la.  551,  104  559,  22  Pac.  960,  16  A.  S.  R.  231,  © 
N.  W.  1139,  4  L.R.A.(N.S.)  365  (re-  L.R.A.  708.  On  the  principle  of  estop- 
f erring  to  earlier  cases)-.  pel,  however,  it  is  held  in  this  case  that 

In  Kansas  there  are  eases  which  sup-  the  execution   sale   was  sufficient   in 
port  this  proposition  to  a  certain  ex-  equity  to  carry  the  interest  of  the  ven- 
tent.    Still  ii  would  seem  that  they  go  dor  under  his  vender's  lien, 
no    further    than   to   hold    that    the      6.  Burke  v.  Johnson,  37  Kan,  337, 15 

475 


I  191  VENDOR  AND  PURCHASER        27  R.  C.  L. 

ered  before  all  the  purchase  money  is  paid,  the  purchaser  if  he  has  no 
notice  thereof  is  justified,  according  to  the  better  view,  in  making  fur- 
ther payments  to  the  vendor  as  called  for  by  the  contract,  as  the  record 
of  the  judgment  is  not  notice  to  the  purchaser  of  the  right  of  the  judg- 
ment creditor.7  For,  as  has  been  said,  the  purchaser  having  no  notice 
of  the  judgment  creditor's  lien,  and  the  latter  having  full  notice  of  the 
purchaser's  possession,  it  is  reasonable  to  require  that,  in  order  to  in- 
tercept future  payments  and  divert  them  from  the  vendor's  hands,  the 
creditor  inform  the  purchaser  of  the  existence  of  his  lien  and  his  right 
to  the  unpaid  purchase  money.8  The  same  has  been  held  true  where 
land  was  levied  on  at  the  suit  of  a  creditor  of  the  vendor  and  the  pur- 
chaser holding  under  a  prior  contract  of  purchase  paid  the  balance  of 
the  purchase  money  without  actual  notice  of  the  attachment.9  The 
view  has  been  taken,  however,  that  the  record  of  the  judgment  is  con- 
structive notice  to  the  purchaser  of  its  rendition,  and  consequently 
the  purchaser  in  making  subsequent  payments  to  the  vendor  cannot 
affect  the  rights  of  the  judgment  creditor.10 

191.  Purchaser's  Interest  Generally. — In  some  instances  the  stat- 
utes contain  express  provisions  with  regard  to  the  liability  of  the  in- 
terest of  a  purchaser  under  an  executory  contract  to  sale  on  execution 
and  the  effect  of  a  judgment  against  him  as  a  lien  on  his  interest. 
Such  a  provision  of  course  controls  and  frequently  has  had  the  effect 
of  changing  the  earlier  rule  in  the  jurisdiction  in  question.11  In  the 
absence  of  an  express  provision  to  the  contrary  and  where  the  rule 
prevails  that  equitable  interests  in  land  are  subject  to  the  lien  of  a 
judgment  recovered  against  the  equitable  owner  and  may  be  sold  on 
execution,  it  is  held  that  a  judgment  recovered  against  a  purchaser  of 
land  in  possession  under  an  executory  contract  of  purchase  will  bind 
his  equitable  interest.1*    And  this  lien  will  attach  to  the  legal  estate 

Pac.  204, 1  A.  8.  R.  252;  Good  v.  Wil-  Dec.  337;  Wehn  ▼.  Fall,  65  Neb.  547, 

liams,  81  Kan.  388,  105  Pac.  433, 135  76  N.  W.  13,  70  A.  S.  R.  307;  Parks  v. 

A.  S.  R.  392;  Hampson  v.  Edelen,  2  Jackson,  11  Wend.   (N.  T.)  442,  25 

Har.  &  J.  (Md.)  64,  3  Am., Dec.  530;  Am.  Dec.  656;  May  v.  Emerson,  52 

Parks  v.  People's  Bank,  97  Mo.  130, 11  Ore.  262,  96  Pae.  454,  1065,  16  Ann. 

S.  W.  41,  ID  A.  S.  R.  295;  Filley  v.  Cas.  1129. 

Duncan,  1  Neb.  134,  93  Am.  Dec.  337;       Notes:  3  Am.  Dec.  531;  03  Am.  Dee. 

May  v.  Emerson,  52  Ore.  262,  96  Pac.  354;  117  A.  S.  R.  785. 

454,  1065, 16  Ann.  Cas.  1129 ;  Thacker       8.  Filley  v.  Duncan,  1  Neb.  134,  93 

v.  Chambers,  5  Humph.  (Tenn.)  313,  Am.  Dec.  337. 

42  Am.  Dec.  431;  Snyder  v.  Martin,  17       9.  Burke  v.  Johnson,  37  Kan.  337, 

W.  Va.  276,  41  Am.  Rep.  670.  15  Pac.  204,  1  A.  S.  R.  252;  Corey  ▼. 

Notes:  93  Am.  Dec.  353;  117  A.  S.  Smalley,  106  Mich.  257,  64  N.  W.  13, 

R.  785.  58  A.  S.  R.  474. 

7.  Hampson  v.  Edelen,  2  Har.  &  J.       10.  McMullen  v.  Wenner,  16  Serg.  ft 

(Md.)   64,  3  Am.  Dec.  530;  Skinner,  R.  (Pa.)  18, 16  Am.  Dec.  543.  j 

etc.,  Ship-Bldg.,  etc.,  Co.  v.  Houghton,       11.  Note:  L.R.A.1915B  340  et  seq. 
92  Md.  68,  48  Atl.  85,  84  A.  S.  R.  485;       12.  Rogers  v.  Brent,  5  Oilman  (111.) 

Filley  v.  Duncan,  1  Neb.  134,  93  Am.  573,  50  Am.  Dec.  422;  Thomassen  v. 
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immediately  on  its  conveyance  to  the  purchaser.11  It  is  also  held  that 
the  equitable  interest  of  the  purchaser  may  be  sold  on  execution.14 
The  fact  that  the  contract  is  oral,  provided  there  has  been  part  per- 
formance sufficient  to  take  the  transaction  out  of  the  operation  of  the 
statute  of  frauds  and  entitle  the  purchaser  to  a  decree  for  its  specific 
performance,1*  will  not  affect  the  rule  that  the  purchaser's  interest  is 
subject  to  the  lien  of  a  judgment  and  liable  to  sale  on  execution,  as  he 
has  in  such  a  case  an  equitable  interest  to  the  same  extent  as  though 
the  contract  was  in  writing.1*  It  is  otherwise,  however,  if  there  has 
been  no  part  performance  sufficient  to  take  the  contract  out  of  the 
operation  of  the  statute  of  frauds.17  A  mere  option  to  purchase,  if  it 
has  not  been  exercised,  creates  no  interest  in  the  land,  legal  or  equita- 
ble, in  the  purchaser,  and  he  has  of  course  no  interest  which  could  be 
sold  on  execution  or  which  would  be  subject  to  the  lien  of  a  judg- 
ment.18 Where  tlje  rule  prevails  that  both  the  interest  of  the  vendor 
and  that  of  the  purchaser  may  be  sold  on  execution  against  the  re- 
spective parties,  the  purchasers  at  such  sales  will  stand  with  respect  to 
the  land  in  the  relation  of  vendor  and  purchaser  with  all  the  rights 
which  those  whom  they  represent  could  have  claimed  or  exercised 
against  each  other.19 

192.  Extent  of  Lien  on  Purchaser's  Interest. — The- judgment  or 
execution  lien  extends  only  to  the  interest  of  the  purchaser  and  is  in- 
ferior to  the  claim  of  the  vendor  for  the  purchase  money,  and  likewise 
the  purchaser  at  the  execution  sale  will  take  subject  to  the  rights  of  the 
vendor,**  and  if  the  contract  is  one  in  which  a  right  of  forfeiture  is 

De  Goey,  133  la.  278,  110  N.  W.  581,  (Pa.)  18,  16  Am.  Dec.  543;  Chahoon 

119  A.  S.  R.  605;  Coombs  v.  Jordan,  3  v.  Hollenback,  16  Serg.  &  R;    (Pa.) 

Bland  (Md.)  284,  22  Am.  Dec.  236;  425, 16  Am.  Dec  587;  Vierheller's  Ap- 

Hollida  v.  Shoop,  4  Md.  465,  59  Am.  peal,  24  Pa.  St  105,  62  Am.  Dec.  365. 

Dec.  88;  Cortland  First  Nat.  Bank  v.  See  also  Jones  v.  Howard,  142  Mo.  117, 

Logue,  89  Ohio  St.  288,  106  N.  -E.  21,  43  S.  W.  635,  64  A.  S.  R.  546  (re- 

L.R.A.1915B  340;  McMullen  v.  Wen-  viewing  authorities), 

ner,  16  Serg.  &  R.  (Pa.)  18,  16  Am.  Notes:   97   Am.   Dec.   310;   L.R.A. 

Dee.  543;  Pugh  v.  Good,  3  Watts  A  S.  1915B  342,  344. 

(Pa.)  56,  37  Am.  Dec.  534;  Wierhel-  15.  See  Specific  Performance,  vol. 

lex's  Appeal,  24  Pa.  St.  105,  62  Am.  25,  p.  258  et  seq. 

Dec  365;  Waters9  Appeal,  35  Pa.  St.  16.  Pugh  v.  Good,  3  Watts  &  S. 

523,  78  Am.  Dec.  354;   Kinports  v.  (Pa.)  56,  37  Am.  Dec.  534. 

Boynton,  120  Pa.  St.  306,  14  Atl.  135,  Note :  L.R.A.1915B  348. 

6  A.  S.  R.  706;  Bartz  v.  Paff,  95  Wis.  17.  Note:  L.R.A.1915B  349. 

95,  69  N.  W.  297,  37  L.R.A.  848.  18.  Note:  L.R.A.1915B    349.      See 

Notes:  16  Am.  Dec.  545;  117  A.  S.  supra,  par.  31  et  seq.  as  to  options  gen- 

R.  786;  67  L.R.A.  644;  L.R.A.1915B  erally. 

342,  344;  Ann.  Cas.  1914B  979.  19.  Chahoon  v.  Hollenback,  16  Serg. 

13.  Waters'  Appeal,  35  Pa.  St.  523,  &  R.  (Pa.)  425, 16  Am.  Dec.  587. 

78  Am.  Dec.  354  and  note.  20.  Vierheller's  Appeal,  24  Pa.  St. 

14.  Thoma8sen  v.  De  Goey,  133  la.  105,  62  Am.  Dec.  365  and  not*. 
278, 110  N.  W.  581, 119  A.  S.  R.  605;  Note:  Ann.  Cas.  1914B  080. 
McMullen  ▼.  Wenner,  16  Serg.  &  R. 
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reserved  to  the  vendor  and  good  cause  of  forfeiture  has  arisen,  he  may 
enforce  it  against  the  purchaser  at  the  execution  sale  in  the  same 
manner  and  to  the  same  extent  that  he  could  have  enforced  it  against 
the  original  purchaser.1  Ordinarily  an  assignment  by  the  purchaser 
of  his  interest  will  take  precedence  of  the  lien  of  a  judgment  thereafter 
recovered  against  the  purchaser,  though  in  some  .cases  by  reason  of  the 
effect  given  to  the  recording  acts  the  assignment  is  required  to  be  re- 
corded.2 The  record  of  the  judgment  against  the  purchaser  is  not 
constructive  notice  to  the  vendor,  and  if  he  conveys  the  legal  title  to  a 
bona  fide  purchaser  and  turns  over  to  the  original  purchaser  the  pur- 
chase money,  he  incurs  no  liability  to  the  judgment  creditor.1  If  the 
contract  has  been,  in  good  faith,  rescinded  by  the  parties  prior  to  the 
rendition  of  the  judgment  against  the  purchaser  there  is  no  interest 
in  the  purchaser  to  which  the  lien  of  a  judgment  can  attach ;  4  but  the 
purchaser  cannot,  after  the  lien  of  the  judgment  or  execution  has 
attached,  affect  the  rights  of  the  judgment  creditor  by  a  surrender  of 
his  rights  under  the  contract.*  The  vendor  has  no  right  to  have  his 
claim  for  the  unpaid  purchase  money  satisfied  out  of  the  proceeds  of 
the  purchaser's  interest.6  Where  the  vendor  obtains  judgment  for 
the  purchase  money  and  sells  the  land  by  means  of  process  issued  on 
it,  he  is  considered  as  selling  all  that  estate  in  the  land,  whatever  it 
may  be,  which  he  agreed  to  sell  and  convey  to  the  purchaser,7  and  he 
is  entitled  to  the  satisfaction  of  his  judgment  out  of  the  proceeds  of 
the  sale  without  regard  to  other  judgments  recovered  by  third  persons 
against  the  purchaser.8 

193.  View  Exempting  Purchaser's  Interest  from  Lien  or  Execution. 
— Opposed  to  the  view  9tated  above,  if  the  rule  prevails  that  equitable 
interests  in  land  are  not  subject  to  the  lien  of  a  judgment  recovered 
against  the  cestui  que  trust  and  cannot  be  sold  on  execution,  a  judg- 
ment recovered  against  the  purchaser,  the  entire  purchase  money  not 
having  been  paid,  will  not  constitute  a  lien  on  his  equitable  interest,9 

1.  Thomassen  ▼.  De  Goey,  133  la.  591,  91  S.  W.  778, 122  A.  S.  R.  666. 
278,  110  N.  W.  581,  119  A.  S.  R.  605.  8.  Vierheller's  Appeal,  24  Pa.   St. 

2.  Note:  L.R.A.1915B  350.  105,  62  Am.  Dec.  366  and  note. 

3.  Bartz  v.  Paff,  95  Wis.  95,  69  N.  9.  Sweeney  v.  Pratt,  70  Conn.  274, 
W.  297,  37  L.R.A.  848.  39  Atl.  182,  66  A.  S.  R.  101;  Flint  v. 

4.  Note :  L.RJL1915B  349.  Chaloupka,  72  Neb.  34,  99  N.  W.  825, 

5.  Thomassen  v.  De  Goey,  133  la.  117  A.  S.  R.  771;  Bogart  v.  Perry,  17 
278,  110  N.  W.  581,  119  A.  S.  R.  Johns.  (N.  Y.)  351,  8  Am.  Dec.  411; 
605.  Cummihgs  v.  Duncan,  22  N.  D.  534, 134 

Note:  L.R.A.1915B  350.  N.  W.  712,  Ann.  Cas.  1914B  976  (stat- 

6.  Vierheller's  Appeal,  24  Pa.  St.  ute  making  a  judgment  a  lien  on  ''all 
105,  62  Am.  Dec.  365.  the  real   property,  except  the  home- 

7.  Vierheller's  Appeal,  24  Pa.  St  stead,"  of  the  judgment  debtor). 
105,  62  Am.  Dec.  365  and  tote;  Brown  Notes:  117  A.  S.  R.  786;  57  L.R.A. 
v.  Canterbury,  101  Tex.  86,  104  S.  W.  645;  L.R.A.1915B  340,  342;  Ann.  Cas, 
1055,   130  A.   S.   R.   824.     See  also  1914B  978. 

Club  Land,  etc.,  Co.  v.  Wall,  99  Tex. 
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nor  can  his  interest  be  sold  on  execution.10  In  this  connection  it  is 
held  that  the  provision  of  the  statute  of  uses  rendering  land  liable  to 
execution  against  the  cestui  que  use  or  cestui  que  trust  applies  only  to 
those  fraudulent  or  covinous  trusts  in  which  the  cestui  que  use  or  cestui 
que  trust  has  the  whole  beneficial  interest  in  the  land  and  the  trustee 
the  mere  naked  or  formal  legal  title;  that,  therefore,  it  does  not  apply 
where  one  person  enters  into  a  contract  for  the  sale  and  conveyance  of 
land  to  another  and  the  purchaser  pays  a  part  only  of  the  considera- 
tion and  enters  into  possession  but  neglects  to  pay  the  residue,  for  the 
vendor  is  not  seized  to  the  use  of  the  purchaser  until  the  whole  consid- 
eration is  paid.11 

194.  Effect  of  Full  Payment  of  Purchase  Money. — If  the  entire  pur- 
chase money  has  been  paid,  the  general  view  under  the  statute  of 
uses  and  similar  statutes  is  that  the  vendor  is  to  be  considered  as 
seized  to  the  use  of  the  purchaser  and  that  a  judgment  against  the 
purchaser  will  constitute  a  lien  on  his  interest  and  that  his  interest  is 
subject  to  sale  on  execution,12  and  a  fortiori,  this  is  true  where  the 
rule  prevails  that  the  equitable  interest  of  a  purchaser  under  an  exec- 
utory contract,  even  though  the  purchase  money  has  not  been  paid  in 
full,  is  subject  to  the  lien  of  a  judgment  and  liable  to  sale  under  exe- 
cution.18 On  the  other  hand  the  view  is  taken  in  some  cases  that  the 
statutes  of  uses  and  similar  statutes  apply  only  to  trusts  or  uses  raised 
on  a  conveyance  and  not  to  executory  agreements  therefor,  and  there- 
fore that  the  equitable  interest  of  a  purchaser  is  not  subject  to  sale  on 
execution  though  he  has  paid  the  entire  purchase  money  and  become 
entitled  to  a  conveyance  from  the  vendor.14  Where  land  is  purchased 
at  an  execution  sale  it  is  generally  held  that  the  purchaser's  interest 
prior  to  the  expiration  of  the  time  of  redemption  is  not  subject  to  sale 
on  an  execution  against  him  nor  liable  to  the  lien  of  a  judgment  re- 
covered against  him  though  the  purchase  money  has  been  paid,16  and 
the  same  is  held  true  in  a  number  of  cases  after  the  time  of  redemp- 
tion has  expired.16    It  is  held  in  other  cases  that  after  the  time  for 

10.  Sweeney  v.  Pratt,  70  Conn.  274,  11.  Bogert  v.  Perry,  17  Johns.  (N. 

39  Atl.  182,  66  A.  S.  R.  101;  Pitts  v.  Y.)  351,  8  Am.  Dec.  411. 

McWhorter,   3   Ga.   5,   46   Am.   Dec.  12.  Pitts  v.  Whorter,  3  Ga.  5,  46  Am. 

405;  Harmon  v.  James,  7  Smedes  &  M.  Dec.  406;  Wolfe  v.  Doe,  13  Smedes 

(Miss.)  Ill,  45  Am.  Dec.  296 ;  Wolf e  v.  &  M.  (Miss.)  103,  51  Am.  Dec.  147; 

Doe,  13  Smedes  &  M.  (Miss.)  103,  51  Bogert  v.  Perry,  17  Johns.    (N.   Y.) 

Am.  Dec.  147;  Flint  v.  Ghaponlka,  72  351,  8  Am.  Dec.  411. 

Neb.  34,  99  N.  W.  825,  117  A.  S.  B.  Notes:   45  Am.  Dec.  299;  97  Am, 

771  (showing  that  earlier  case  to  the  Dec.  309;  L.R.A.1915B  345. 

contrary  had  been  overruled) ;  Bogert  13.  See  supra,  par.  191. 

v.  Perrv,  17  Johns.  (N.  Y.)  351, 8  Am.  14.  Shute     v.     Hardin,     1     Yerg. 

Dec.  4il:  Shute  v.  Harder,  1  Yerg.  (Tenn.)  3,  24  Am.  Dec.  427. 

(Tenn.)  3,  24  Am.  Dec.  427.  Notes:  97    Am.    Dec.    309;    L.R.A. 

Notes:  45  Am.  Dec."  299;  97  Am.  1915B  347. 

Dec.  309;  57  L.B.A.  645;  L.B.A.1915B  16.  Note:  8  Ann-  Cas.475. 

340,  342.  16.  Notes  8  Ann.  Cas.  475. 
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redemption  has  passed  and  the  purchaser  has  become  absolutely  en- 
titled to  a  deed  from  the  sheriff,  his  interest  is  subject  to  the  lien  of  a 
judgment  recovered  against  him  and  liable  to  be  sold  on  execution, 
as  in  such  a  case  the  naked  legal  title  alone  is  in  the  landowner  and 
the  estate  or  interest  of  the  purchaser  at  the  execution  sale  after  the 
time  for  redemption  has  expired  is  not  a  right  of  which  a  court  of 
equity  alone  will  take  notice,  nor  does  it  require  the  aid  of  such  a 
court  for  its  preservation  or  protection.  It  is  a  substantial  legal  estate 
and  in  case  of  a  refusal  of  the  sheriff  to  make  a  deed  as  required  the 
remedy  of  the  purchaser  is  not  in  equity  but  by  mandamus  or  motion 
in  the  court  from  which  the  execution  issued.17 

195.  Attachment  of  Purchaser's  Interest. — Where  the  rule  prevails 
that  the  purchaser's  interest  is  subject  to  execution  it  is  generally  held 
that  it  is  also  subject  to  attachment18  And  even  where  it  was  not  sub- 
ject to  execution  under  express  provision  of  the  statute,  it  has  been 
held  subject  to  attachment  under  a  statutory  provision  subjecting  to 
attachment  any  interest  in  land  vested  or  not  vested  which  is  capable , 
of  being  aliened.10  In  other  cases  the  view  is  taken  that  the  interest 
of  the  purchaser  is  not  liable  to  attachment,  thus  applying  the  same 
rule  as  exists  as  to  executions  which  restricts  the  property  subject  to 
execution  to  legal  interests.80 

IX.  Performance  of  Contract  Generally 

Title  of  Vendor 

196.  In  General. — An  agreement  to  sell  and  convey  land  is  in  legal 
effect  an  agreement  to  sell  a  title  to  the  land,  and  in  the  absence  of  a 
stipulation  to  the  contrary  the  law  implies  an  undertaking  on  the 
part  of  the  vendor  to  makfe  a  good  title.1  The  right  to  a  good  title, 
it  has  been  said,  is  a  right  not  growing  out  of  the  agreement  of  the 
parties,  but  which  is  given  by  law.  The  purchaser  insists  on  having 
a  good  title,  not  because  it  is  stipulated  for  by  agreement,  but  on  the 
general  right  of  the  purchaser  to  require  it.8    It  is  also  the  general 

17.  Pogue  v.  Simon,  47  Ore.  6,  81  Montgomery,  90  Cal.  307,  27  Pac.  280, 
Pac.  566, 114  A.  S.  R.  903,  8  Ann.  Cas.  25  A.  S.  R.  123;  Tyler  v.  Young,  2 

474.  Scam.   (111.)  444,  35  Am.  Dec.  116; 
Notes:  117  A.  S.  R.  783;  8  Ann.  Cas.  Meyer  v.  Madreperla,  68  N.  J.  L.  258, 

475.  53  Atl.  477,  96  A.  S.  R.  536 ;  Davis  v. 

18.  Notes:  L.R.A.1915B  351;  Ann.  Lee,  52  Wash.  330,  100  Pac.  752,  132 
Cas.  1916C  787.  A.  S.  R.  973;  Curtis  Land,  etc.,  Co.  ▼. 

19.  Note:  L.R.A.1915B  351.  Interior  Land  Co,  137  Wis.  341,  118 

20.  Westervelt   v.  Hagge,  61  Neb.  N.  W.  853, 129  A.  S.  R.  1068. 

647,  85  N.  W.  852,  54  L.R.A.  333.  Notes:  11  Am.  Dec.  34;  26  Am.  Dec 

Note:  L.R.A.1915B  352.  626. 

1.  Redfeld   v.  Woodfolk,  22  How.      2.  Redfeld  ▼.  Woodfolk,  22  How. 
318,  16  U.  S.  (L.  ed.)  370;  Easton  v.  318, 16  U.  S.  (L.  ed.)  370. 
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• 
rule  that  an  agreement  to  convey  real  estate  requires  the  conveyance 

of  the  entire  estate  in  the  land  sold,  that  is,  an  estate  in  fee  simple.* 
Though  the  use  of  the  technical  word  "heirs"  is  necessary  to  the  con- 
veyance of  a  fee,  its  omission  from  an  executory  contract  of  sale  does 
not  limit  the  obligation  of  the  vendor  to  the  conveyance  of  a  life 
estate  only,  where  the  consideration  paid  or  other  circumstances  show 
that  no  less  than  a  fee  was  intended.4  A  contract  to  sell  and  convey 
therefore  is  not  satisfied  by  an  offer  to  convey  less  than  a  fee  simple, 
or  an  estate  subject  to  outstanding  incumbrances,  or  by  the  tender  of 
a  deed  good  in  form  but  ineffectual  in  fact  to  convey  the  required 
estate  by  reason  of  the  want  of  or  defect  in  the  title  of  the  vendor.5 
And  it  is  held  immaterial  that  the  purchaser  at  the  time  of  the  making 
of  the  contract  had  knowledge  of  the  existence  of  an  incumbrance  on 
the  land.6  So  a  condition  in  a  note  that  the  maker  will  pay  if  he  shall 
get  certain  land  described  in  the  note  is  equivalent  to  the  condition 
if  he  shall  get  a  valid  title  to  the  land;  and  such  condition  is  not  sat- 

3.  Borlingame  v.  Rowland,  77  Cal.  w.  736,  38  L.R.A.(N.S.)  1;  Meyer  v. 
315,  19  Pac  526,  1  L.R.A.  829;  Haw-  Madreperla,  68  N.  J.  L.  258,  53  Atl. 
ralty  v.  Warren,  18  N.  J.  Eq.  124,  90  477,  96  A.  S.  R.  536;  Wilson  v.  White, 
Am.  Dec.  613;  Phillips  v.  Swank,  120  109  N.  Y.  59, 15  N.  E.  749,  4  A.  S.  R. 
Pa.  St.  76, 13  Atl.  712,  6  A.  S.  R.  691.  420 ;   Moore  v.  Williams,   115  N.  Y. 

4.  Phillips  v.  Swank,  120  Pa.  St  586,  22  N.  E.  233,  12  A.  S.  R.  844,  5 
67, 13  Atl.  712,  6  A.  S.  R.  691.  L.R.A.  654;  Vought  v.  Williams,  120 

5.  Redfeld  v.  Woodfolk,  22  How.  N.  Y.  253,  24  N.  E.  195,  17  A.  S.  R. 
318, 16  U.  S.  (L.  ed.)  370;  Washington  634,  8  L.R.A.  591;  Blanck  v.  Sadlier, 
v.  Ogden,  1  Blaek  450,  17  U.  S.  (L.  153  N.  Y.  551,  47  N.  E.  920,  40  L.RJL 
ed.)  203;  Telfener  v.  Russ,  162  U.  S.  666;  Leach  v.  Johnson,  114  N.  C.  87. 
170,  16  S.  Ct.  695,  40  U.  S.  (L.  ed.)  19  s.  E.  239,  41  A.  S.  R.  784;  Bradv 
930;  Cullum  v.  Branch  Bank,  4  Ala.  v.  Bank  of  Commerce,  41  Okla.  473, 
21,  37  Am.  Dec  725;  Crim  v.  Umbsen,  138  Pac.  1020,  Ann.  Cas.  1915B  1019; 
155  Cal.  697, 103  Pac.  178, 132  A.  S.  R.  Iighty  v.  Shorb,  3  Pen.  &  W.  (Pa.) 
127;  Smiddy  ▼.  Grafton,  163  Cal.  16,  447,  24  Am.  Dec.  334;  Herrod  v.  Black- 
124  Pac.  433,  Ann.  Cas.  1913E  921;  burn,  56  Pa.  St.  103,  94  Am.  Dec.  49; 
Cooper  v.  Tyler,  46  111.  462,  95  Am.  Negley  v.  Lindsay,  67  Pa.  St.  217,  5 
Dec  442;   Sibley  v.  Sprag,  12  Me.  Anh  Rep>  427;  Davis  v.  Lee,  52  Wash. 

tolU,  114  Mass  187, 19  Am. JRep.  £J2,  Y  v  Wri ^  4  wis  144^  65  Am- 

Dwight  v.  Cntler,  3  Mich.  566,  64  Am.  D      |Q3 .   w^t  v    Youmr    6  Wis 

Dec   105;    Gregory   v.    Christian,  42  Jg*  ^C   Dec    453-  ^entsenT 

Minn.  304,  44  N.  W.  202,  18  A.  S.  R.  "J»  ,.;/"£,  *J£  f^'a^  ™%<Z' 

507;  Smiti  v.  Busby,  15  Mo.  387,  57  f™*™*>  PQ^  Va  ' 9  n   *  ^a  £ 

Am.  Dec.  207;  Eveison  v.  Kirtland,  4  J°£  f  g.  R.  951,  2  Ann.  Cas.  628,  65 

Paige  (N.  Y.)  628,  27  Am.  Dec.  91;  L-B-A.  973;  Curtis  Land,  etc,  Co.  v. 

Story  v.  Conger,  36  N.  Y.  673,  93  Am.  Intaior  Land  Co.,  137  Wis.  341,  118 

Dec  546;  Gibert  v.  Peteler,  38  N.  Y.  N.  W.  853, 129  A.  S.  R.  1068. 
165,  97  Am.  Dec.  785;  Townshend  v.       Notes:  49  Am.  Dec  579;  132  A.  S. 

Goodfellow,  40  Minn.  312,  41  N.  W.  R.  991. 

1056,  12  A.  S.  R.  736,  3  L.R.A.  739;       6.  Sibley  v.  Spring,  12  Me.  460,  28 

Justice  v.  Button,  89  Neb.  367, 131  N.  Am.  Dec  191. 
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isfied  by  his  getting  a  deed,  or  a  defeasible  possession,  or  a  defective 
title.7 

197.  Judicial  Sales. — In  case  of  judicial  sales  the  rule  of  caveat 
emptor  is  frequently  applied  especially  in  the  earlier  cases,  and  the 
purchaser  is  held  to  take  his  purchase,  without  any  implied  warranty 
as  to  the  character  of  the  title.8  In  other  cases  the  view  is  taken,  and 
this  seems  to  be  the  more  modern  doctrine,  that  even  in  this  class  of 
sales  the  purchaser  is  entitled,  unless  the  terms  of  the  sale  otherwise 
provide,  to  a  good  or  marketable  title.9  And  though  the  cojitrary 
view  is  taken  in  a  number  of  cases 10  this  rule  has  been  applied  in  the 
case  of  a  sale  by  a  guardian  under  an  order  of  court.11 

198.  Sufficiency  of  Title  Generally. — Where  the  vendor  is  under 
obligation  to  make  a  good  title,  the  purchaser  is  entitled  to  demand 
what  is  termed  a  marketable  title,13  and  this  rule  applies  whether  the 
action  is  one  by  the  vendor  to  compel  specific  performance  or  by  the 
purchaser  to*  be  relieved  from  the  contract  and  recover  back  the  pur- 
chase money  paid.1*  The  courts  have  in  the  course  of  their  opinions 
given  various  descriptions  of  what  is  to  be  deemed  a  good  or  market- 
able title,14  but  in  its  final  analysis  it  may  be  said  to  import  guch  own- 
ership as  enables  and  insures  to  the  owner  the  peaceable,  enjoyment 
and  control  of  the  land  as  against  all  others.15  The  vendor  must  ordi- 
narily put  the  purchaser  in  possession  of  all  the  muniments  of  the 
estate  by  which  he  would  be  enabled  to  make  out  a  regular  deduc- 
tion of  title  sufficient  to  support  or  defend  an  action  of  ejectment.16 

7.  Woods  v.  Kirk,  28  N.  H.  324,  61  12  A.  S.  R.  844,  5  L.R.A.  664;  Vought 
Am.  Dec.  614.  v.  Williams,  120  N.  Y.  253,  24  N.  E. 

8.  Lynch  v.  Baxler,  4  Tex.  431,  51  195,  17  A.  S.  R.  634,  8  L.R.A.  591; 
Am.  Dec.  735.  Herman  v.  Somers,  158  Pa.  St.  424,  27 

Note:  L.R.A.1915E   834.  Atl.  1050,  38  A.  S.  R.  851. 

9.  Dresser  v.  Kronberg,  108  Me.  423,      Notes:  132  A.  S.  R.  991;  38  L.R.A. 
81  Atl.  487,  Ann.  Cas.  1913B  542,  36    (N.S.)  1. 

L.R.A.(N.S.)    1218;    Wanser   v.    De       13.  Williams  v.  Bricker,  83  Kan.  53, 

Nyse,  188  N.  Y.  378,  80  N.  E.  1088, 117  109  Pac.  998,  30  L.R.A.(N.S.)   343; 

A.  S.  R.  871.  Ladd  v.  Weiskopf,  62  Minn.  29,  64  N. 

Note :  70  Am.  Dec.  574.  w.  99,  69  L.R. A.  785 ;  Howe  v.  Coates, 

See  Judicial  Salbs,  vol  16,  pp.  119-  97  Minn.  385, 107  N.  W.  397, 114  A.  S. 

in   Ttfnf*.  T  T*  A  101  *f  ««  R  723'  4  ^Ul(V.B.)  1170;  Moore  r 

10.  Note:  L.R.A.19U>E  835.  Williams,  115  N.  Y,  586,  22  N.  E.  233, 

11.  Stonerook  v.   Wisner,   171   la.  12  a    a  b   044  rt.iia   fvu 

109t  153  N.  W.  351,  Ann.  Cas.  1917E  ^J^Z\  fo^f  I  nto.^a  t  r  a 
252,  L.R.A.1915E  834.  fvq?i  ' 

12.  Townshend    v.    Goodfellow,    40    I  ,7"Vr  *     ion*    «  «  ™« 

Minn.  312,  41  N.  W.  1056, 12  A.  S.  R.  **•  ™te:  132  £  S;  B-  "2-    n  „   „ 

736,  3  L.R.A.  739;  Hedderly  v.  John-  *5\-    ~am£  v'  Henderson'  168  u-  s- 

son,  42  Minn.  443,  44  N.  W.  527, 18  A.  673»  18  s-  Ct-  179>  &  U.  S.  (L.  ed.) 

S.  R.  521;  Howe  v.  Coates,  97  Minn.  584;  Barnard  v.  Brown,  112  Mieh.  452, 

385,  107  N.  W.  397,  114  A.  S.  R.  723,  70  N.  W.  1038,  67  A.  S.  R.  432. 

4     L.R.A.(N.S.)     1170;     Moore     v.  16.  Ross  v.  Grimball,  T.  U.  P.  Cnarl- 

Williams,  115  N.  Y.  586,  22  N.  E.  233,  ton  (Ga.)  268,  4  Am.  Dec  711. 
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Instead,  however,  of  producing  the  mesne  conveyances,  as  would  have 
been  necessary  at  common  law,  the  vendor  for  the  purpose  of  comply- 
ing with  this  requirement  may  show  a  complete  title  of  record,  the 
record  of  such  conveyances  taking  the  place  under  our  recording  acts 
of  the  actual  conveyances  and  dispensing  with  their  production  or 
delivery,17  but  the  accidental  destruction  of  such  records  by  fire  or  the 
lite  does  not  affect  the  duty  of  the  vendor  to  show  independently  a 
regular  chain  of  title,  and  his  inability  to  do  so  will  render  the  title 
unmarketable.18  If  the  contract  requires  the  vendor  to  convey  a  good 
title,  his  tender  of  a  conveyance  is  not  a  performance,  if  he  has  no  title, 
though  the  title  in  fact  was  in  the  purchaser; 19  and  even  where  the 
purchaser  accepts  a  conveyance  under  such  circumstances,  a  court  of 
equity  may  grant  relief  on  the  ground  of  mistake.20  Every  title  to  be 
marketable  must  be  good  in  equity  as  well  as  at  law,1  and  therefore  a 
purchaser,  entitled  to  a  good  title,  will  not  be  required  to  accept  a 
legal  title  where  it  is  subject  to  an  outstanding  equity.2  A  title  is  not 
marketable  where  the  land  is  in  possession  of  third  persons  claiming 
adversely  to  the  vendor.* 

199.  Express  Stipulation  as  to  Character  of  Title. — If  the  contract 
espressly  stipulates  as  to  the  character  of  the  title  to  be  furnished  by 
the  vendor,  the  courts  give  effect  thereto  and  require  that  the  title 
offered  conf6rm  to  such  stipulation.  If  it  does  not  do  so  it  is  immaterial 
that  it  may  in  fact  be  a  good  or  marketable  title.4  The  terms  "good" 
and  "marketable"  as  applied  to  the  character  of  the  title  are  regarded 
as  of  the  same  import.6  A  stipulation  that  the  title  shall  be  first  class 
means  nothing  more  than  that  it  shall  be  marketable  or  good  and  valid 
title; 6  and  the  same  is  true  as  to  a  provision  for  an  "indisputable" 
title.7  So  a  stipulation  that  the  purchaser  will  buy  unless  the  title  be 
"legally  insufficient"  means  no  more,  and  cannot  support  the  construc- 
tion that  the  vendor  undertook  to  sell  a  title  which  appeared  perfect 

17.  See  Records,  vol.  23,  p.  170  4.  Howe  v.  Coates,  97  Minn.  385, 107 
et  seq.,  as  to  the  general  operation  N.  W.  397, 114  A.  S.  B.  723,  4  L.R.A. 
and  effect  of  the  recording  acts.  (N.S.)    1170;    Rife  v.   Lybarger,   49 

18.  Crim  v.  Umbsen,  155  Cal.  697,  Ohio  St.  422,  31  N.  E.  768,  17  L.R.A. 
103  Pac  178,  132  A.  S.  R.  127  (San  403;  Stillman  v.  Canales,  25  Tex.  313, 
Francisco  earthquake  and  fire  destroy-  78  Am.  Dec.  530. 

ing  records  of  conveyances).  Note:  38  L.R.A  J  N.S.)  7. 

Note:  38  L.R.A.(N.S.)  12.  5.  Moore  v.  Williams,  115  N.  Y.  586, 

19.  Kennedy  v.  Kennedy,  2  Bibb  22  N.  E,  233, 12  A.  S.  R.  844,  5  L.R.A. 
(Ky.)  464,  5  Am.  Dec*.  629.  654. 

20.  See  supra,  par.  47  et  seq.  Note:  38  L.R.A. (N.S.)  4. 

1.  Cullum  v.  Branch  Bank,  4  Ala.  21,  6.  Vought  v.  Williams,  120  N.  Y. 
37  Am.  Dec.  725.  253,  24  N.  E.  195,  17  A.  S.  R.  634,  8 

2.  Meador  v.  Sorsby,  2  Ala.  712,  36  L.R.A.  591. 

Am.  Dec.  432;  Morris  v.  Mowatt,  2  7.  Winter  v.  Stock,  29  Cal.  407.  89 
Paige  (N.  Y.)  586,  22  Am.  Dec.  661.       Am.  Dec.  57. 

3.  Note:  38  L.R.A.(N.S.)  29. 
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on  the  records;  or  to  make  a  showing  of  title  deeds  which  were  entitled 
to  record.8 

200.  Agreement  for  Special  Interest. — Ordinarily  an  agreement  for 
the  sale  of  the  vendor's  right,  title  and  interest,  as  distinguished  from 
an  agreement  to  sell  and  convey  the  land  itself,  involves  no  obligation 
on  the  part  of  the  vendor  to  make  a  good  title.9  A  naked  possessory 
right  may  be  such  a  right  as  will,  if  conveyed  or  offered  to  be  con- 
veyed, satisfy  a  contract  to  convey  without  warranty  all  the  vendor's 
right,  title  and  interest10  This  is  also  held  true  where  the  vendor 
agrees  to  convey  lots  "by  the  same  title"  by  which  a  third  person 
"held  them  at  the  time  of  his  death."  11  And  where  it  appeared  that 
the  vendors  and  the  purchaser  had  theretofore  purchased  land  as  co- 
tenants  and  received  a  warranty  deed  from  their  grantor,  and  the 
vendors  agreed  to  give  "a  good  and  sufficient  deed  of  warranty  of  all 
and  fully  their  interest"  in  the  land  purchased,"  "meaning  all  and 
fully  the  same  right,  title,  and  interest  deeded  to  them"  by  their  com- 
mon grantor,  this  was  held  to  require  them  to  give  a  warranty  deed  of 
such  interest  as  they  in  fact  received  from  the  common  grantor,  and 
not  to  require  them  to  warrant  the  title  generally.12  A  contract  to  give 
a  quitclaim  deed  of  the  vendor's  interest  in  certain  land  has  reference 
to  the  title  and  interest  of  the  vendor  at  the  time  the  contract  was 
entered  into,  and  does  not  require  the  vendor  to  convey  a  title  subse- 
quently acquired  by  him.lg 

201.  Provision  for  Conveyance  without  Warranty  or  with  Special 
Warranty. — A  provision  in  a  contract  of  sale  that  the  vendor  shall 
give  a  quitclaim  deed  or  other  conveyance  of  less  worth  than  a  gen- 
eral warranty  deed  does  not  necessarily  absolve  him  from  any  obliga- 
tion other  than  the  execution  of  such  a  deed,  and  operate  as  a  reserva- 
tion of  immunity  on  his  part,  while  the  contract  remains  executory, 
from  all  liability  for  his  want  of  title.14  That  the  purchaser  has 
agreed  to  take  a  deed  without  warranty  is  not  a  waiver  of  the  right  to 
demand  a  clear  title ;  on  the  contrary,  the  fact  that  a  warranty  in  the 
conveyance  is  waived  has  been  said  to  be  all  the  stronger  reason  why 
he  should  insist  on  the  cancellation  of  all  liens  and  incumbrances, 
since  he  will  have  no  warranty  to  fall  back  on  if  the  title  should  prove 

8.  Cowdery   v.    Greenlee,    126   Ga.  479,  25  Am.  Dec.  162. 

786,  55  S.  E.  918,  8  L.R.A.(N.S.)  137.       11.  Salmon  v.  Hoffman,  2  Cal.  138, 

9.  Clark  v.  Reeder,  158  U.  S.  505, 15  56  Am.  Dec.  322. 

S.  Ct.  849, 39  U.  S.  (L.  ed.)  1070;  Mor-  12.  Babcock  v.  Wilson,  17  Me.  372, 

gan  v.  Eaton,  59  Fla.  562,  52  So.  305,  35  Am.  Dec.  263. 

138  A.  S.  R.  167;  Johnson  v.  Tool,  1  13.  Woodcock    v.    Bennet,    1    Cow. 

Dana  (Ky.)   479,  25  Am.  Dec.  162;  (N.  Y.)  711,  13  Am.  Dec.  568. 

Woodcock  v.  Bennet,  1  Cow.  (N.  Y.)  14.  Leach  v.  Johnson,  114  N.  C.  87, 

711, 13  Am.  Dec.  568;  Herrod  v.  Black-  19  S.  E.  239,  41  A.  S.  R.  784;  Davis  v. 

burn,  56  Pa.  St.  103,  94  Am.  Dec.  49.  Lee,  52  Wash.  330,  100  Pac.  752,  132 

10.  Johnson  v.  Tool,  1  Dana  (Ky.)  A.  S.  R.  973. 
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to  be  defective.1*  This  has  been  held  true  where  the  contract  in  the 
first  instance  is  in  the  ordinary  form  of  a  contract  for  the  sale  and 
conveyance  of  the  land  showing  the  intention  of  the  parties  that  a 
good  title  is  to  be  given,  and  subsequently  provides  for  a  quitclaim 
deed  as  the  form  of  conveyance.1*  It  has  also  been  held  that  where  the 
agreement  is  for  a  deed  without  warranty  of  all  the  vendor's  "right, 
title  and  interest"  in  certain  land,  the  vendor  is  bound  to  show  that 
he  has  some  right,  title  or  interest  which  he  can  convey.  Such  an 
agreement  implies  that  the  vendor  has  some  right,  title  or  interest 
which  will  pass  by  a  conveyance,  and  if  he  has  none  the  stipulation 
on  his  part  is  a  nullity  and  the  contract  will  be  rescinded  at  the  in- 
stance of  the  purchaser.17 

202.  Agreement  to  "Give"  or  "Execute"  Deed;  Minority  View.— 
The  authorities  are  not  in  accord  as  to  whether  a  covenant  by  a  vendor 
to  give  a  deed,  warranty  deed,  or  a  good  and  sufficient  deed,  requires 
merely  that  the  vendor  give  a  deed  which  complies  in  form  with  his 
covenant,  or  also  requires  that  his  title  shall  in  addition  be  good.18 
In  a  number  of  the  earlier  cases  especially,  the  view  is  taken  that  such 
a  covenant  is  complied  with  at  law  by  a  deed  conforming  to  the  cove- 
nant in  form  though  the  title  of  the  vendor  may  not  be  good.19  Ap- 
plying this  rule  it  has  been  held,  in  an  action  at  law  for  breach  of 
covenant  by  the  purchaser,  where  the  agreement  of  the  vendor  to  sell 
and  of  the  purchaser  to  buy  was  under  seal,  and  the  vendor  covenanted 
to  execute  a  "good  warranty  deed  of  conveyance,"  that  the  fact  that 
the  title  of  the  vendor  was  not  good  is  no  defense.20  The  same  effect 
was  given  to  a  covenant  by  the  vendor  to  make  a  "good  and  sufficient 
legal  conveyance,"  and  it  was  held  in  an  action  on  a  note  given  by  the 
purchaser  for  the  price  that  it  is  no  defense  that  the  vendor's  title  was 
subject  to  an  outstanding  equity,  as  the  covenant  was  not  one  for  a 
good  and  sufficient  title  but  went  to  the  form  of  the  deed,  especially 
where  the  purchaser  at  the  time  of  the  purchase  knew  of  the  outstand- 
ing equity,  and  that  there  had  been  no  attempt  to  assert  the  equity  for 

15.  Leach  v.  Johnson,  114  N.  C.  87,  Johns.  (N.  Y.)  525,  6  Am.  Dec.  392,  in 
19  S.  E.  239,  41  A.  S.  R.  784.  which  there  is  at  least  dictum  to  the 

16.  Davis  v.  Lee,  52  Wash.  330, 100  contrary).  See  also  Long  v.  Allen,  2 
Pac.  752,  132  A.  S.  R.  973  (printed  Fla.  403,  50  Am.  Dec.  281. 

form  changed  so  as  to  provide  for  a  Notes:  11  Am.  Dec.  34;  26  Am.  Dec. 

"quitclaim  deed"  instead  of  "deed").  626. 

17.  Johnson  v.  Tool,  1  Dana  (Ky.)  The  New  York  cases  cited  above 
479,  25  Am.  Dec.  162.  have  in  effect  been  overruled  in  later 

18.  Note:  11  Am.  Dec  34.  cases.    See  11  Am.  Dec.  35  note. 

19.  Green  v.  Covilland,  10  Cal.  317,  The  Massachusetts  cases  also,  in- 
70  Am.  Dec.  725 ;  Bostwick  v.  Wil-  eluding  Tinney  v.  Ashley,  cited  supra^ 
liams,  36  111.  65,  85  Am.  Dec.  385 ;  Tin-  have  been  overruled.  See  Ann.  Cas. 
ney  v.  Ashley,  15  Pick.  (Mass.)  546,  1915B  1022  note. 

26  Am.  Dec.  620 ;  Parker  v.  Parmele,  20       20.  Parker  v.    Parmele,   20   Johns. 
Johns.  (N.  Y.)  130,  11  Am.  Dec.  253    (N.  Y.)  130,  11  Am.  Dec.  253. 
(distinguishing   Judson    v.    Wass,   11  • 
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a  long  period  of  time.1  And  where  the  purchaser  knew  that  the  ven- 
dor had  only  a  life  estate,  his  covenant  to  give  a  "clear  deed"  has  been 
held  to  entitle  tlie  purchaser  to  a  conveyance  of  a  life  estate  only.8  So 
where  the  vendors  agreement/was  "to  give  a  deed"  of  the  land  this  was 
held  only  to  require  him  to  give  his  own  deed  without  a  joinder  there- 
in by  his  wife  so  as  to  bar  her  dower;  g  and  the  same  has  been  held 
true  as  regards  a  covenant  to  execute  "a  good  and  sufficient  deed  of 
general  warranty."  4  If  a  vendor  sues  for  specific  performance  it  is  a 
good  defense  that  he  has  no  title,  though  at  law  his  covenant  may  re- 
late merely  to  the  form  of  the  deed  and  not  require  him  to  have  a  good 
title.5 

203.  General  View  as  to  Effect  of  Agreement  to  Give  or  Execute 
Deed. — The  view  announced  in  the  preceding  section  has  not  met  with 
the  approval  of  the  courts  in  the  later  cases  which  at  first  were  some- 
what astute  to  take  the  case  in  hand  out  of  its  strict  application.6  At 
the  present  time  it  is  generally  held  that  a  covenant  for  a  good  and 
sufficient  deed  or  the  like  goea  not  merely  to  the  form  of  the  deed  but 
also  requires  that  the  vendor  have  a  good  title,  unless  it  clearly  appears 
from  the  contract  itself  or  from  the  circumstances  accompanying  it 
that  the  parties  had  in  view  merely  such  a  conveyance  as  would  pass 
the  title  which  the  vendor  has  whether  defective  or  not,7  especially 
where  it  appears  from  the  contract  and  the  attendant  circumstances 
that  such  was  the  intention  of  the  parties.8    Thus  an  agreement  on  the 

1.  Long  v.  Allen,  2  Fla.  403,  50  Am.  mele,  20  Johns.  (N.  Y.)  130,  11  Am. 
Dec.  281.                         .  Dec.  253 ;  Wheeler  v.  State,  190  N.  Y. 

2.  Rohr  v.  Kindt,  3  Watts  &  S.  (Pa.)  406,  83  N.  E.  54, 123  A.  S.  R.  555  (die- 
563,  39  Am.  Dec.  53.  turn) ;  Brady  v.  Bank  of  Commerce,  41 

3.  Ketchum  v.  Evertson,  13  Johns.  Okla.  473,  138  Pac.  1020,  Ann.  Cas. 
(N.  Y.)  359,  7  Am.  Dec.  384.  1915B  1019;  Gross  v.  Buskirk-Rutledge 

4.  Bostwick  v.  Williams,  36  HL  65,  Lumber  Co.,  139  Team.  79,  201  S.  W. 
85  Am.  Dec.  385.     See  also  Peoples  141,   Ann.  Cas.  1918B  983;   Stow  v. 
Sav.  Bank  Co.  v.  Parisette,  68  Ohio  Stevens,  7  Vt.  27,  29  Am.  Dec.  139. 
St.  450,  67  N.  E.  896,  96  A.  S.  R.  672.  Notes:  11  Am.  Dec  35,  38;  27  Am. 

5.  Parker    v.    Parmele,    20    Johns.  Dec.  94;  40  Am.  Dec.  224;  Ann.  Cas. 
(N.  Y.)   130,  11  Am.  Dec.  253   (ex-  1915B  1022. 

plaining  and  approving  earlier  case).  The  earlier  Massachusetts  cases  to 
•  6.  Notes:  11  Am.  Dec.  36;  26  Am.  the  contrary  (cited  in  the  preceding 
Dec.  625.  paragraph)  have  been  overruled  and 
7.  Washington  v.  Ogden,  1  Black  the  view  stated  above  adopted.  See 
450, 17  U.  S.  (L.  ed.)  203;  Tarwater  v.  Ann.  Cas.  1915B  1022  note. 
Davis,  7  Ark.  153,  44  Am.  Dec.  534;  8.  Den  v.  Tindall,  20  N.  J.  L.  214, 
Porter  v.  Noyes,  2  Greenl.  (Me.)  22,  40  Am.  Dec.  220.  The  agreement  in 
11  Am.  Dec.  30 ;  Greenwood  v.  Ligon,  this  case  was  to  give  "a  good  and  suf- 
10  Smedes  &  M.  (Miss.)  615,  48  Am.  ficient  deed"  with  covenants  of  war- 
Dec  775;  Feemster  v.  May,  13  Smedes  ranty.  The  court  shows,  however,  that 
&  M.  (Miss.)  275,  53  Am.  Dec.  83;  in  an  earlier  case,  which  it  does  not  at- 
Story  v.  Conger,  36  N.  Y.  673,  93  Am.  tempt  to  overrule,  it  was  held  that  a 
Dec  546,  approving  Burwell  v.  Jack-  covenant  to  give  a  "good  and  sufficient 
son,  9  N.  Y.  535,  which  in  effect  over-  deed"  went  merely  to  the  form  of  the 
ruled  the  earlier  case  of  Parker  v.  Par-  deed  and  not  to  the  title.                       J 
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part  of  the  vendor  that  he  "will  make  a  deed"  to  the  purchaser,  re- 
quires that  the  vendor  give  a  deed  which  is  capable  of  conveying  a 
good  title.    Also  an  agreement  to  make  or  give  a  warranty  deed  free 
to*d  clear  of  all  incumbrances  requires  that  the  title  of  the  vendor  be 
in  fact  free  and  clear  of  incumbrances,  and  is  not  satisfied  by  a  deed 
containing  covenants  of  general  warranty  and  freedom  from  incum- 
brances unless  the  vendor  has  at  the  time  a  good  and  unincumbered 
title.9     The  same  has  been  held  true  as  regards  a  contract  to  give  a 
"lawf  vil  deed  of  conveyance,"  10  an  "apt  and  proper  deed  with  cove- 
nants of  general  warranty,"  n  a  good  and  sufficient  deed  in  fee  simple, 
with  ^warranty  of  title ;  *2  "to  convey  and  release  by  a  good  and  suffi- 
cient    deed;".1*  to  give  "a  good  and  perfect  deed,"  and  therefore 
the  deed  of  the  vendor  without  the  joinder  of  his  wife  so  as  to  bar 
her   dower  is  not  a  satisfaction  of  his  covenant  to  make  such  a 
deed  ;  i*ora  contract  "to  make  a  warranty  deed  free  and  clear  of  all 
incumbrances."  » 

20<  Provision  for  Satisfactory  Title  Generally. — The  authorities 
are  not  in  accord  as  to  the  effect  of  a  rejection  of  the  title  under  a  pro- 
vision that  the  title  shall  be  satisfactory  to  the  purchaser  or  his  at- 
tomey.™    According  to  the  view  taken  in  many  jurisdictions  the  title 
need  only  be  such  as  a  reasonable  man  should  have  been  satisfied 
TOti^,  and  if  the  titlq  is  in  fact  good  and  valid  without  reference  to  any 
extrinsic  evidence,  the  purchaser  as  a  reasonable  man  should  be  satis- 
fed  with  it,  and  is  not  entitled  to  say  that  he  is  dissatisfied  and  thus 
avoid  the  contract,  because  perchance  he  may  have  become  tired  of  his 
bargain  or  other  insufficient  cause.17    And  it  has  been  held  that  the 
^ere  fact  that  the  purchaser's  attorney  may  have  pronounced  the 
title  of  record  does  not  entitle  the  purchaser  to  reject  it  as  unsatisfac- 
tory.1*   In  other  cases  it  is  held  that  effect  should  be  given  to  a  provi- 

9.  Porter  v.  Noyes,  2  Greenl.  (Me.)  promisee  or  a  third  person,  see  gen- 
22, 11  Am.  Dec.  30.  erally,  Contracts,  vol.  6,  p.  952  et 

10.  Dearth  v.  Williamson,  2  Serg.  &  seq.;  and  as  to  the  effect  of  a  provi- 
R.  (Pa.)  498,  7  Am.  Dec.  662.  sion  in  the  sale  of  a  chattel  that  it 

11.  Cross  v.  Bnskirk-Rntledge  Lorn-  shall  be  satisfactory  to  the  buyer  or  a 
ber  Co.,  139  Term.  79,  201  S.  W.  141,  third  person,  see  Sales,  vol.  24,  p.  429 
Ann.  Cas.  1918D  983.  et  seq. 

12.  Tarwater  v.  Davis,  7  Ark.  153,  17.  Winter  v.  Stock,  29  Cal.  407,  89 
44  Am.  Dec.  534.  Amt  Dec.  57;  Moot  v.  Business  Men's 

13.  Story  v.  Conger,  36  N.  Y.  673,  Invest  j^^  157  N#  y  2<)l,  52  N.  E. 

ir'JL  at-         in  q    -a      It  45  L.R.A.  666.    See  also  Brooklyn 

14.  Greenwood  v.  Ligon,  10  Smedes  J  o-^m-^  r;^  w   ru    at  vt  \r  a4k 

ft  M.  (Miss.)  615,  48  Ai  Dec.  775.  If  ?""&  £*  *  C°:'  4J  N'  T^ 
See  also  Feemster  v.  May,  13  Smedes  ]  ^Vt  £  Y?  YT^  ™?°T 
ft  M.   (Miss.)  275,  53  Am.  Dec.  83.  £**' f  B'  L  *>  «■  **•  891>  ™  A.  S. 

But  see  cases  cited  in  preceding  para-  ^'J7**     ,-   T  «  A     Mn     ..„,.«, 
graph.  Notes:  17   L.R.A.   210;   18   L.R.A. 

15.  Porter  v.  Noyes,  2  Greenl.  (N.S.)  742;  8  Ann  Cas.  274;  Ann. 
(Me.)  22,  11  Am.  Dec.  30.  Cas.  1915C  537. 

16.  As  to  the  performance  of  a  con-  18.  Winter  v.  Stock,  29  Cal.  407,  89 
tract    to     the    satisfaction    of    the  Am.  Dec.  57. 
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sion  that  the  title  shall  be  satisfactory  to  the  purchaser  who  is  to  be 
the  judge  of  his  own  satisfaction,  subject  to  the  limitation  that  he 
must  act  in  good  faith,  and  that  if  he  acts  in  good  faith  his  rejection 
of  the  title  as  unsatisfactory  is  conclusive,  and  it  is  of  no  consequence 
that  the  title  is  in  fact  good,  and  that  the  court  or  a  jury  might  believe 
that  he  ought  to  have  been  satisfied  or  that  a  reasonable  prudent  pur- 
chaser would  have  been  satisfied.19  A  contract  of  sale  running  to  the 
purchaser,  his  heirs  and  assigns,  with  the  provision  that  the  purchaser 
is  to  be  the.  exclusive  judge  of  the  sufficiency  of  the  title  offered  by  the 
vendor,  has  been  held  assignable  as  a  whole,  if  there  be  nothing  in 
the  nature  of  the  transaction  or  in  the  terms  of  the  contract  to  justify 
the  assumption  that  any  peculiar  trust  or  confidence  is  reposed  in  the 
purchaser  alone,  and  the  assignee  has  vhe  right  of  his  assignor  to  pass 
upon  the  title.*0 

205.  Satisfaction  of  Third  Person. — There  is  also  a  conflict  in  the 
cases  as  to  the  effect  of  a  provision  that  the  title  be  satisfactory  to  or 
accepted  by  a  third  person,  usually  the  attorney  of  the  purchaser.  The 
tendency  of  the  courts,  however,  is  to  give  greater  effect  to  such  a  pro- 
vision than  where  the  purchaser  is  made  the  arbiter.  And  it  is  gen- 
erally held  that  if  the  attorney  in  good  faith  rejects  the  title  as  un- 
satisfactory, it  is  conclusive  on  the  vendor; l  and  where  the  obligation 
of  the  purchaser  is  expressly  conditioned  upon  the  acceptance  of  the 
title  by  his  attorney,  and  the  attorney  in  good  faith  rejects  the  title, 
it  is  immaterial  that  the  title  was  in  fact  good  and  marketable.*  If  the 
obligation  of  the  purchaser  to  complete  the  purchase  is  conditioned 
on  a  certain  title  insurance  company  being  willing  to  insure  the  title, 
its  refusal  to  do  so  avoids  the  obligation  of  the  purchaser  to  accept  a 
conveyance,  and  if  the  company  has  once  refused  it  is  immaterial  that 
it  subsequently  expresses  its  willingness  to  insure  after  the  purchaser 
had  announced  his  withdrawal  from  the  contract.*  Opposed  to  the 
above  general  view  some  cases  hold  that  the  attorney  of  the  purchaser 

19.  Liberman  v.  Beckwith,  79  Conn.  42  A.  S.  R.  99;  Hollingsworth  v.  Colt- 
317,  65  Atl.  163,  8  Ann.  Cas.  271;  hurst,  78  Kan.  465,  96  Pac  851,  130 
Hollingsworth  v.  Colthurst,  78  Kan.  A.  S.  R.  382t  18  L.R.A.(N.S.)  741; 
455,  96  Pac.  861,  130  A.  S.  R.  382,  18  Friendly  v.  Elwert,  57  Ore.  599,  105 
L.R.A.(N.S.)  741;  Dillinger  v.  Ogden,  Pac.  404,  111  Pac.  690, 112  Pac.  1085, 
244  Pa.  St.  20,  90  Atl.  446,  Ann.  Cas.  Ann.  Cas.  1913A  357.  See  Hussey  v. 
1915C  533.  Horne-Payne,  4  App.  Cas.  311,  48  L. 

Notes:  18  L.R.A.(N.S.)  741;  8  Ann.  J.  Ch.  846,  41  L.  T.  N.  S.  1,  27  W.  R. 
Cas.  273;  Ann.  Cas.  1915C  536.  585,  6  Eng.  Rul.  Cas.  155. 

20.  Simmons  v.  Zimmerman,  144  Notes:  18  L.RjL(N.S.)  741;  6  Eng. 
Cal.  256,  70  Pac.  451, 1  Ann.  Cas.  850.  Rnl.  Cas.  155. 

As  to  the  assignment  of  contracts  for  2.  Allen  v.  Pockwita,  103  Cal.  85,  36 
the  sale  of  land  generally,  see  infra,  Pac.  1039,  42  A.  S.  R.  99,  distinguish- 
par.  302  et  seq.  ing  Winter  v.  Stock,  29  Cal.  407,  89 

1.  Church  v.  Shanklin,  95  Cal.  626,  Am.  Dec.  57. 
30  Pac.  789,  17  L.R.A.  207;  Allen  v.       3.  Robinson  v.  Easton,  93  CaL  80. 
Pockwitz,  103  CaL  85,  36  Pac.  1039,  28  Pac  796,  27  A.  S.  R.  167. 
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]s  not  justified  in  rejecting  the*  title  unless  there  exists  some  reasonable 
objection,4  and  it  has  been  held  that  a  provision  that  the  title  is  to  be 
passed  on  by  the  purchaser's  lawyer  or  conveyancer  does  not  make  the 
decision  of  the  conveyancer  that  the  title  was  good  a  condition  prece- 
dent to  the  right  of  the  vendor  to  enforce  the  performance  of  the  con- 
tract; and  that  if  a  decision  to  that  effect  is  refused  unreasonably,  the 
failure  to  obtain  it  will  not  defeat  a  recovery,  and  it  is  to  be  deemed  to 
have  been  unreasonably  refused  if  in  fact,  beyond  all  dispute,  the  title 
is  good.6 

206.  Effect  of  Bad  Faith. — Irrespective  of  the  effect  to  be  given  to 
a  rejection  of  the  title,  in  good  faith  by  the  purchaser  or  his  attorney, 
it  is  recognized  in  the  cases  that  if  the  rejection  is  in  bad  faith  for  the 
purpose  merely  of  escaping  liability  on  the  contract  or  recovering  the 
rooney  paid  and  not  0n  account  of  a  bona  fide  objection  to  the  title, 
it  is  ineffectual  to  relieve  the  purchaser  from  liability.  The  contract 
implies  that  the  purchaser  or  his  attorney  shall  act  in  good  faith.6  Still 
though*  the  right  conferred  on  the  purchaser  by  an  agreement  for  the 
sale  of  lands  to  pass  on  the  title  thereto  is  not  an  arbitrary  right  to  re- 
ject the  title  unreasonably  and  in  bad  faith,  it  will  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  that  a  purchaser  who  has 
exercised  this  right  has  done  so,  not  in  bad  faith,  but  because  the  title 
was  defective  and  unmarketable.7 

207.  Doubtful  Titles  Generally. — As  a  general  rule  a  purchaser  is 
not  required  to  accept  a  conveyance  if  the  title  of  the  vendor  is  rea- 
sonably doubtful,8    The  purchaser  is  entitled  to  what  is  termed  a 

• 

*.  Vought  v.  Williams,  120  N.  Y.  Mon.    (Ky.)    184,  17   Am.   Dec.  53; 

253,  24  N.  E.  195,  17  A.  S.  R.  634,  8  Townshend  v.   Goodfellow,  40  Minn. 

UU.  591.  312,  41  N.  W.  1056,  12  A.  S.  R.  736, 

Note:  18  KR.A.(N.S.)  741.  3  L.R.A.  739;  Ladd  v.  Weiskopf,  62 

5.  Vought  v.  Williams,  120  N.  Y.  Minn.  29,  64  N.  W.  99,  69  L.R.A.  785; 
253,  24  N.  E.  195,  17  A.  S.  R.  634,  8  Howe  v.  Coates,  97  Minn.  385,  107  N. 
L.RA.  591.  W.  397,  114  A.  S.  R.  723,  4  L.R.A. 

6.  See  cases  cited  generally  in  the  (N.S.)  1170;  Hubachek  v.  Maxbass 
two  foregoing  sections.  Security  Bank,  117  Minn.  163,  134  N. 

7.  Simmons  v.  Zimmerman,  144  CaL  W.  640,  Ann.  Cas.  1913D  187;  Meyer 
256,  79  Pac  451,  1  Ann.  Cas.  850.  v.  Madriperla,  68  N.  J.  L.  258,  53  Atl. 

8.  Turner  v.  McDonald,  76  Cal.  177,  477,  96  A.  S.  R.  536;  Seymour  v.  De 
18  Pac.  262,  9  A.  S.  R.  189;  Close  v.  Lancey,  1  Hopk.  (N.  Y.)  436,  14  Am. 
Stuyvesant,  132  111.  607,  24  N.  E.  868,  Dec.  552;  Brown  v.  Haff,  5  Paige  (N. 
3  L.R.A.  161;  Smith  v.  Hunter,  241  Y.)  235,  28  Am.  Dec.  425;  Vought  v. 
111.  514,  89  N.  E.  686,  132  A.  S.  R.  Williams,  120  N.  Y.  253,  24  N.  E. 
231;  Attebery  v.  Blair,  244  HI.  363,  195,  17  A.  S.  R.  634,  8  L.R.A.  591; 
91  N.  E.  475,  135  A.  S.  R.  342 ;  Wil-  Simon  v.  Vanderveer,  155  N.  Y.  377, 
liams  v.  Bricker,  83  Kan.  53, 109  Pac.  49  N.  E.  1043,  63  A.  S.  R.  683;  Wan- 
998,  30  L.R.A.(N.S.)  343;  Kelly  v.  ser  v.  De  Nyse,  188  N.  Y.  378,  80  N. 
Bradford,  3  Bibb  (Ky.)  317,  6  Am.  E.  1088,  117  A.  S.  R.  871;  Gans  v. 
Dec.  656;  Jackson  v.  Murray,  5  T.  B.  Renshaw,  2  Pa.  St.  34,  44  Am.  Dec. 
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marketable  title,  and  this  means  not  merely  a  title  valid  in  fact  but  a 
title  that  must  be  such  as  to  make  it  reasonably  certain  that  it  will  not 
be  called  in  question  in  the  future  so  as  to  subject  the  purchaser  to  the 
hazard  of  litigation  with  reference  thereto  and  must  be  free  from  rea- 
sonable doubt  as  to  any  question  of  fact  or  law  necessary  to  sustain 
its  validity.*  It  must  be,  as  is  sometimes  said,  a  title  which  can  be 
sold  to  a  reasonable  purchaser  or  mortgaged  to  a  person  of  reasonable 
prudence,10  and  which  is  not  subject  to  such  a  doubt  or  cloud  as  will 
affect  its  market  value.11  The  title  will  be  rendered  unmarketable  if 
there  is  a  reasonable  doubt  as  to  whether  a  conveyance  in  the  chain  of 
title  is  subject  to  cancellation  on  any  ground  such  as  fraud*  or  undue 
influence  on  the  part  of  the  grantee,12  or  that  the  conveyance  was  in 
fraud  of  the  grantor's  creditors,1*  or  that  the  grantor  lacked  the  neces- 
sary mental  capacity  to  convey,14  or  as  to  whether  an  ancient  deed  in 
the  chain  of  title  is  a  forgery.16 

208*  Reasonableness  of  Doubt;  Suspicion. — To  render  the  title  un- 
marketable the  doubt  as  to  its  validity  must  be*  what  is  termed  a  "rea- 
sonable doubt;  "  it  is  not  every  doubt  or  suggestion  or  even  threat  of 
contest  that  will  be  sufficient ;  otherwise  ah  assailing  purchaser  might 

152 ;  Herman  v.  Somers,  158  Pa.  St.  Hedderly  v.  Johnson,  42  Minn.  443,  44 
424,  27  Atl.  1050,  38  A.  S.  R.  851.  N.  W.  527,  18  A.  S.  R.  521;  Howe  v. 

>«otes:  132  A.  S.  R.  994;  3  L.R.A.  Coates,  97  Minn.  385,  107  N.  W.  397, 
739;  5  L.R.A.  654;  4  L.R.A.(N.S.)  114  A.  S.  R.  723,4  L.R.A.(N.S.)  1170; 
1170.  Hubachek      v.      Maxbass      Security 

See  Specific  Performance,  vol.  25,  Bank,  117  Minn.  163,  134  N.  W.  640. 
p.  274  et  seq.  Ann.  Cas.  1913D  187;  Justice  .v.  But- 

9.  Wesley  v.  Eells,  177  U.  S.  370,  ton,  89  Neb.  367,  131  N.  W.  736,  38 
20  S.  Ct.  661,  44  U.  S.  (L.  ed.)  810;  L.R.A.(N.S.)  1;  Moore  v.  Williams, 
Turner  v.  McDonald,  76  Cal.  177,  18  115  N.  Y.  586,  22  N.  E.  233, 12  A.  S. 
Pac  262,  9  A.  S.  R.  189;  Smith  v.  R.  844,  5  L.R.A.  654;  Vought  v. 
Hunter,  241  HI.  514,  89  N.  E.  686,  Williams,  120  N.  Y.  253,  24  N.  E.  195, 
132  A.  S.  R.  231 ;  Williams  v.  Bricker,  17  A.  S.  R>  634,  8  L.R.A.  591 ;  Wan- 
83  Kan.  53,  109  Pac.  998,  30  L.R.A.  ser  v.  De  Nyse,  188  N.  Y.  378,  80  N. 
(N.S.)  343;  Conley  v.  Finn,  171  Mass.  E.  1088,  117  A.  S.  R.  871. 

70,  50  N.  E.  460,  68  A.  S.  R.  399;  Notes:  4    L.R.A.(N.S.)     1170;    38 

Howe  v  Coates,  97  Minn.  385,  107  N.  L.R.A.(N.S.)  6. 

W.  397,  114  A.  S.  R.  723,  4  L.R.A.  11.  Turner   v.   McDonald,   76    Cal. 

(N.S.)     1170;    Kursheedt    v.    Union  177,  18  Pac.  262,  9  A.   S.  R.  189; 

Dime  Sav.  Inst,  118  N,  Y.  358,  23  N.  Howe  v.  Coates,  97  Minn.  385,  107  N. 

E.  473,  7  L.R.A.  229;  Vought  v.  Wil-  W.  397,  114  A.  S.  R.  723,  4  L.R.A. 

liams,  120  N.  Y.  253,  24  N.  E.  195,  17  (N.S.)  1170;  Irving  v.  Campbell,  121 

A.  S.  R.  634,  8  L.R.A.  591;  Irving  v.  N.  Y.  353,  24  N.  E.  821,  8  L.R.A.  620. 

Campbell,  121  N.  Y.  353,  24  N.  E.  821,  Note:  38  L.R.A.(N.S.)  6. 

8  L.R.A.  620;  Herman  v.  Somers,  158  12.  Note:   38  L.ILA.(N.S.)    26. 

Pa.  St.  424,  27  Atl.  1050,  38  A.  S.  R.  13.  Gans  v.  Renshaw,  2  Pa.  St.  34, 

851;   Cummings  v.  Dolan,  52  Wash.  44  Am.  Dec.  152. 

496,  100  Pac.  989,  132  A.  S.  R.  986.  14.  Notes :  132  A.  S.  R.  1013 ;  38 

Note:   38  L.R.A.(N.S.)    4,  14.  L.R.A.(N.S.)  26. 

10.  Williams  v.  Bricker,  83  Elan.  15.  Seymour  v.  De  Lancey  1  Hopk. 
53, 109  Pac  998,  30  L.R.A. (N.S.)  343;  (N.  Y.)  436, 14  Am.  Dec.  552. 
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* 
in  every  case  raise  or  make  such  an  objection,  and  to  avoid  this  the 
rule  is  now  well  settled  that  the  doubt  must  be  a  reasonable  doubt. lf 
The  mere  possibility  or  suspicion  of  a  defect  is  not  sufficient  if  it  is 
such  that  it  ought  to  satisfy  a  man  of  ordinary  prudence.17  On  the 
other  hand  to  render  a  title  unmarketable  it  is  not  necessary  that  the 
title  be  shown  to  be  bad,  nor  is  it  enough  even  that  the  court  may  on 
the  whole  consider  it  good,  if  there  be  doubt  or  uncertainty  about  it 
sufficient  to  form  the  basis  of  litigation ;  for  if  there  be  a  doubt  it  can- 
not  be  thrown  upon  the  purchaser  to  contest  that  doubt.18  And  if 
there  be  color  of  outstanding  title  which  may  prove  substantial — 
though  there  is  not  enough  in  evidence  to  enable  the  chancellor  to  say 
so — a  purchaser  will  not  be  held  to  take  it  and  encounter  the  hazard 
of  litigation.19 

209.  Title  Dependent  on  Question  of  Law. — If  the  title  rests  en- 
tirely on  record  evidence,  and  the  muniments  of  title  are  preserved 
and  accessible,  the  question  whether  or  not  the  title  is  a  marketable 
one  is  ordinarily  for  the  court  to  determine  on  their  inspection, — a 
question  of  legal  construction.20  A  doubt,  however,  as  to  the  title  may 
be  raised  on  a  question  of  law.  It  is  impossible  to  state  any  precise 
and  definite  rule  by  which  to  determine  when  a  doubt  so  raised  is  to  be 
deemed  reasonable.  Some  of  the  English  cases  appear  to  hold  that 
in  cases  where  the  doubt  exists  as  to  the  construction  of  an  act  of  Par- 
liament, or  of  a  deed  or  will,  the  court  will  resolve  the  doubt,  and  thus 
remove  it,  so  that  it  shall  not  stand  in  the  way.1  But  according  to  the 
better  view  both  in  England  and  in  this  country,  if  all  the  parties  in 
interest  are  not  before  the  court  so  that  they  will  be  bound  by  the  deci- 
sion of  the  court  on  a  doubtful  question  of  law,  such  a  doubt  if  reason- 
able will  be  ground  for  refusing  to  compel  the  purchaser  to  accept  the 
title,  as  persons  not  parties  to  the  action  are  in  no  way  bound  by  the 

16.  Conley  v.  Finn,  171  Mass.  70,  Utah  574,  106  Pac.  522,  37  L.R.A. 
50  N.  E.  460,  68  A.  S.  R.  399;  Hedder-   (N.8..)  368. 

ly  v.  Johnson,  42  Minn.  443,  44  N.  W.  Notes:  132  A.  S.  R.  994;  38  L.R.A. 

527,  18  A.  S.  R.  521;  Cnmmings  v.  (N.S.)  9. 

Dolan,  52  Wash.  496,  100  Pac.  989,  18-  Turner  v.   McDonald,   76   Cal. 

132  A.  S.  R.  986.  177>  ls  Pao-  262>  9  A-  s-  R-  189; 

Note:  38  L.R.A.(N.S.)  8,  15.  uFS^W   mSmST  qV™ 

17.  Attebery  v.  Blair,  244  111.  363,  ??p  a    to            '                             ' 
91   H.   E.   475,   135   A.    S.   R.   342;  }££2L  v.  gomer8>  m  P|L  gt 

n     i«n  /'  cS^v^EFt  ^Ta    424>  27  AtL  1050'  38  A'  S-  R"  85L 
^i^o^S1^164^,^1^1^       20.  Townshend    v.    Goodfellow,    40 

^i8^*8^  2at.tJ^*:5Jailo^  Hi  Mas8'  Minn-  312>  41  N-  w-  1056>  12  A-  s.  R. 

477,  2&  N.  E.  17,  7  L.R.A.  840;  Con-  736,  3  L.r.A.  739. 
ley  v.  Finn,  171  Mase.  70,  50  N.  E.      Note:  38  L.R.A. (N.S.)  12. 
460,  68  A.  S.  R.  399 ;  Rife  v.  Lybarger,       l.  See    Hedderly    v.    Johnson,    42 
49  Ohio  St.  422,  31  N.  E.  768,  17  Minn.  443,  44  N.  W.  527,  18  A.  S.  R. 
Lit. A.  403;  Barrette  t.  Whitney,  36  52L 
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decision.2  It  is  otherwise,  however,  if  all  the  parties  interested  arc 
before  the  court  so  that  they  will  be  bound  by  the  decision  of  the 
court.8  And  the  rule  has  been  laid  down,  which  seems  a  most  prop- 
er one,  that  the  doubt  suggested  must  raise  a  question  of  law  that  is 
fairly  debatable,- — one  on  which  the  judicial  mind  would  hesitate  be- 
fore deciding  it  If  it  depend  on  the  construction  of  an  act  of  the 
legislature  or  of  a  written  instrument,  and  the  construction  is  readily 
arrived  at  by  the  application  of  the  well  known  rules  of  interpretation, 
it  ought  not  to  be  regarded  as  making  the  title  doubtful.4  Where  the 
question  depends  on  the  construction  of  a  general  law,  the  court  will 
ordinarily  pass  on  the  question,  regardless  of  whether  all  the  parties 
having  an  interest  therein  are  before  the  court  or  not,  since  the  deci- 
sion of  the  court  as  to  the  construction  of  a  general  law  is  binding. 
Generally,  therefore,  when  the  question  whether  the  title  is  market- 
able or  not  depends  on  a  general  law,  the  title  will  be  held  marketable 
if  the  court  holds  the  law  to  be  in  favor  of  the  title.5 

210.  Opinion  of  Counsel  as  to  Marketability  of  Title. — Ordinarily, 
the  opinion  of  counsel  that  the  title  is  bad  is  not  sufficient,  if  in  fact 
erroneous,  to  raise  such  a  doubt  as  will  render  the  title  unmarket- 
able; *  and  it  has  been  held  in  this  connection  that  the  opinion  of  an 
attorney  employed  by  a  purchaser  to  examine  the  title,  that  it  is  de- 
fective, is  not  admissible  on  the  issue  as  to  whether  the  title  is  in  fact 
marketable ; 7  it  has  also  been  held  that  the  opinion  of  the  attorney 
general  of  the  state  that  the  title  has  not  passed  out  of  the  state  is  not 
evidence  of  such  fact.8  Therefore  an  erroneous  opinion  of  counsel  of 
admitted  standing  and  ability  that  the  title  to  land  purchased  is  in- 
valid will  not  justify  the  purchaser  in  receding  from  the  contract, 
when  the  title  is  in  fact  perfect  and  a  conveyance  is  tendered.  He 
must  take  the  risk  of  the  soundness  of  the  advice  upon  which  he  acts. 

* 

2.  Wesley  v.  Eells,  177  U.  S.  370,  20  Note:  38  L.R.A.(N.S.)  12,  13,  16. 
S.  Ct  661,  44  U.  S.  (L.  ed.)  810;  6.  Montgomery  v.  Pacific  Coast 
Williams  v.  Bricker,  83  Kan.  5.3,  109  Land  Bureau,  94  Cal.  284,  29  Pac.  640, 
Pac  998,  30  L.RJL(N.S.)  343;  Howe  28  A.  S.  R.  122;  Buchan  v.  German- 
v.  Coates,  97  Minn.  385, 107  N.  W.  397,  American  Land  Co.,  180  la.  911,  164 
114  A.  S.  R.  723,  4  L.R.A.(N.S.)  N.  W.  119,  L.R.A.1918A  84;  Bracken- 
1170;  Blanck  v.  Sadlier,  153  N.  Y.  551,  ridge  v.  Claridge,  91  Tex.  527,  44  S.  W. 
47  N.  E.  920,  40  L.R.A.  666;  Barrette  819,  43  L.R.A.  593. 

v.  Whitney,  36  Utah  574, 106  Pac.  522,  Notes :  132  A.  S.  R.  1043 ;  38  L.R. A. 
37  L.R.A.(N.S.)  368.  (N.S.)  14;  L.R.A.1915E  271;  21  Ann. 

Note:  38  L.R.A.(N.S.)  12,  16,  24.     Cas.  840. 

3.  Ladd  v.  Weiskopf,  62  Minn.  29,       7.  Winter  v.  Stock,  29  Cal.  407,  89 
64  N.  W.  99,  69  L.R.A.  785.  Am.  Dec.  57;  Weaver  v.  Richards,  144 

Note:  38  L.R.A.(N.S.)  12,  13.  Mich.  395,  108  N.  W.  382,  6.L.R.A. 

4.  Hedderly  v.   Johnson,  42  Minn.    (N.S.)  855. 

443,  44  N.  W.  527,  18  A.  S.  R.  521.  Note:  38  L.R.A.(N.S.)  14. 

5.  Barrette    v.    Whitney,    36    Utah  8.  Brackenridge  v.  Claridge,  91  Tex. 
574,  106  Pac.  522,  37  L.KA.(N.S.)  527,  44  S.  W.  819,  43  L.R.A.  593. 
368. 
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It  may  turn  out  to  be  erroneous,  and  if  so,  th£  fact  that  it  was  given 
and  acted  on  in  good  faith  will  not  exempt  him  from  the  consequences 
of  a  breach  of  his  contract.*  In  other  cases,  however,  the  broad  view 
seems  to  have  been  taken  that  under  .some  circumstances  the  opinion 
of  counsel  that  a  title  is  bad  or  unmarketable  may  itself  cast  such  a 
doubt  on  the  title  as  will  justify  a  purchaser  in  rejecting  it,  though  the 
title  may  in  fact  be  good.10  And  it  has  been  held  that  the  fact  that 
the  purchaser's  counsel  acting  in  good  faith,  guided  by  ample  prima 
facie  knowledge  and  with  the  evident  desire  to  see  the  transaction  con- 
summated, declined  to  accept  the  title  on  behalf  of  his  client,  together 
with  the  fact  that  two  arbitrators  selected  by  the  parties  for  their  ju- 
dicial standing,  knowledge,  and  experience,  were  unable  to  agree  on 
the  questions  of  law  involved  in  the  validity  of  the  title,  raises  a  suffi- 
cient doubt  to  render  the  title  unmarketable.11  Where  the  land,  the 
title  to  which  is  in  question,  is  situated  in  another  state,  the  court  has 
acted  on  the  favorable  testimony  of  lawyers  of  that  state  and  upheld 
the  title  as  marketable.12 

211.  Title  Dependent  on  Question  of  Fact. — A  title  is  not  necessa- 
rily rendered  unmarketable  because  it  is  dependent  on  the  proof  of  a 
fact  not  of  record,  if  there  is  no  reasonable  doubt  as  to  how  the  fact  is 
and  the  proof  is  readily  accessible  at  any  time  to  show  how  it  is.lg  If, 
however,  the  title  is  dependent  on  the  proof  of  a  fact  not  of  record,  the 
proof  must  be  very  clear  to  warrant  the  court  in  ordering  the  pur- 
chaser to  accept  the  title.14  If  a  title  depends  on  a  fact  which  is  not 
capable  of  satisfactory  proof,  a  purchaser  cannot  be  compelled  to  take 
it.15  If  a  trial  is  necessary  to  ascertain  the  fact,  and  especially  if  its 
character  be  such,  or  if  the  evidence  to  show  it  be  such,  that  it  may 
be  decided  either  way,  or  if  the  evidence  be  not  readily  accessible  to 
the  purchaser  so  that  he  can  establish  the  fact  at  any  time  when  called 

9.  Montgomery  v.  Pacific  Coast  443,  44  N.  W.  527,  18  A.  S.  R.  521; 
Land  Bureau,  94  Cal.  284,  29  Pac  640,  Barrette  v.  Whitney,  36  Utah  574, 106 

28  A.  S.  R.  122.  Pac.  522,  37  L.R.A.(N.S.)  368. 

10.  See  Howe  v.  Coates,  97  Minn.       Note:  38  LJfc.A.(N.S.)  11. 

^l^af'Wn^^8'^723^  H.  Townshend  v.  GoodfeUow,  40 
L.R.A.  (N.S.)  1170  (referring  with  Minn#  312  ^  N#  w  1056  12  a.  S.  R. 
seeming  approval  to  authorities  to  the  736^  3  L  KA#  739.  Howe  ;  Coate8  Q7 

a^ote^l32  A  S  R  1044  Mhm'  385'  107  N'  W*  397'  114  A-  S' 

11.  Howe  y.'Coat*,  97 'Minn.  385,  *  S  *>?;£ i*  ▼  )  iS^^V 
107  N.  W.  397,  114  A.  S.  R.  723,  4  S^SrV^l  <lJ*  iW?  \f 
LRA  (NS  )  1170  ^*w>  *"  A'  a'  K"  °">  &  L1.1t. A.  654; 

"12.  "Spaeth  v.  Kouns,  95  Kan.  320,  J™?*™  ^P*?'  J£  K  Y'  353'  M 

148  Pac.  651,  L.R.A.1915E  271.     See  N-  J5-  821>  8  ^^  e2°- 

also  Buswell  v.  O.  W.  Kerr  Co.,  112  ^oUa:  5    L.R.A.    654;    38    L.R.A. 

Minn.  388,  128  N.  W.  459,  21  Ann.  (N.S.)   10. 

Cas.  837.  15.  Vought  v.  Williams,  120  N.  Y. 

Note:  L.R.A.1915E  272.  253,  24  N.  E.  195,  17  A.  S.  R.  634,  8 

13.  Hedderly  v.  Johnson,  42  Minn.  L.R.A.  59L 
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on,  it  would  certainly  affect  the  marketable  value  of  the  title.16  A 
doubtful  title  dependent  on  matter  of  fact  or  even  of  law  cannot  be 
made  marketable  by  a  decision  of  the  court  in  an  action  between  the 
vendor  and  purchaser  merely,  as  persons  interested  who  are  not  par- 
ties are  not  bound  by  the  decision.17  So  a  reasonable  doubt  as  to 
whether  the  title  is  subject  to  attack  by  the  creditors  of  the  vendor's 
grantor  as  in  fraud  of  their  rights  may  constitute  such  a  defect  as  will 
prevent  a  decree  compelling  the  purchaser  to  accept  the  title.18  And 
it  has  been  held  that  a  title  is  not  marketable  where  it  rests  on  a  deed 
from  the  government  to  a  homesteader,  which  is  of  doubtful  validity 
because  of  evidence  produced  tending  to  show  that  the  homesteading 
was  in  bad  faith,  and  for  the  fraudulent  purpose  of  evading  the  home- 
stead laws.19 

212.  Title  Dependent  on  Proof  of  Death. — If  the  title  is  dependent 
on  the  death  of  a  particular  person,  the  presumption  arising  from  ab- 
sence from  home  for  a  considerable  length  of  time,  it  has  been  held, 
will  not  in  all  cases  be  deemed  sufficient  proof  of  his  death.80  This  has 
been  held  true  where  it  appeared  that  a  young  unmarried  man,  of 
feeble  health  and  of  dissipated  habits,  who  if  alive  would  be  about 
forty-seven  years  of  age,  left  home  from  causes  unknown  and  when  last 
seen  was  in  a  destitute  condition  and  in  want  of  clothing,  and  for  up- 
wards of  twenty-four  years  no  one  of  his  family  or  friends  had  seen  or 
heard  of  him.1  In  some  cases,  however,  where  the  person  had  been 
absent  and  unheard  from  for  a  great  length  of  time,  the  court  has  acted 
on  the  presumption  that  he  was  dead  without  leaving  children,  and 
required  the  purchaser  to  accept  the  title.8 

213.  Necessity  and  Sufficiency  of  Record  Title  Generally. — In  this 
country  where  the  system  of  registration  of  titles  prevails,  it  has  been 
said  that  a  title  to  be  marketable  must  be  fairly  deducible  of  record.* 
And  as  a  general  rule,  if  defects  appear  in  the  record  title  which  can 

16.  Hedderly  v.  Johnson,  42  Minn,  ing  from  absence  from  place  of  resi- 
443,  44  N.  W.  527, 18  A.  S.  B.  521.  denee,  see  Death,  vol.  8,  p.  708  et  seq. 

17.  Williams  v.  Bricker,  83  Kan.  1.  Vought  v.  Williams,  120  N.  Y. 
53, 109  Pac.  998,  30  L.R.A.(N.S.)  343;  253,  24  N.  E.  195, 17  A.  S.  R.  634>  8 
Simis  v.  McElroy,  160  N.  Y.  156,  54  N.  L.R.A.  591. 

E.  674,  73  A.  S.  R.  673.  2.  Meyer  v.  Madreperla,  68  N.  J.  L. 

Note:  38  L.R.A.(N.S.)  13.  253,  53  Atl.  477,  96  A.  S.  R.  536; 

18.  Gans  v.  Renshaw,  2  Pa.  St.  34,  Vought  v.  Williams,  120  N.  Y.  253,  24 
44  Am.  Dee.  152.  N.  E.  195,  17  A.  S.  R.  634,  8  L.R.A. 

Note:  38  L.R.A.(N.S.)  11.  591    (referring    to    cases    where    the 

19.  Close  v.  Stuyvesant,  132  111.  607,  court  so  acted  hut  distinguishing  them 
24  N.  E.  868,  3  L.R.A.  161.  from  the  case  in  hand). 

20.  Vought  v.  Williams,  120  N.  Y.  Notes:  132  A.  S.  R.  1002;  38  L.R.A. 
253,  24  N.  E.  195,  17  A.  S.  R.  634,  8  (N.S.)  24. 

L.R.A.  591.  3.  Turner  v.  McDonald,  76  Cal.  177, 

Note:  38  L.R.A.(N.S.)  24.  18  Pac.  262,  9  A.  S.  R.  189. 

As  to  the  presumption  of  death  aris-       Note:  38  L.R.A.(N.S.)  7. 
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be  cured  only  by  a  resort  to  parol  evidence  the  title  is  not  considered 
marketable.4  According  to  the  general  view,  however,-  a  title  to  be 
good  or  marketable  need  not  be  a  perfect  title  of  record.5  Thus  it  has 
been  held  that  the  fact  that  a  deed  in  the  chain  of  title  was  not  attest- 
ed in  such  a  manner  as  to  entitle  it  to  record  did  not  of  itself  render 
the  title  unmarketable.6  But  the  title  will  be  deemed  unmarketable 
where  one  of  the  deeds  in  the  record  chain  of  title  is  not  executed  as 
required  by  law  to  entitle  it  to  be  recorded,  and,  the  deed  being  lost, 
there  is  no  evidence  thereof,  a  certified  copy  of  the  record  of  the  deed 
under  the  circumstances  not  being  admissible.7  The  failure  to  record 
a  deed  or  to  have  it  acknowledged  so  as  to  entitle  it  to  record  until 
after  the  death  of  the  grantee  does  not  itself  render  the  title  unmarket- 
able, as  the  presumption  is  that  it  was  delivered  at  the  time  of  its  date 
rather  than  after  the  death  of  the  grantee.8  And  the  fact  that  a  deed 
in  the  chain  of  title  was  unrecorded  will  not  itself,  it  has  been  held, 
render  the  title  unmarketable.9  As  is  shown  later,  a  title  by  adverse 
possession,  if  clearly  established,  may  be  such  that  a  purchaser  will  be 
required  to  accept.10  There  is  a  distinction  between  a  contract  to  fur- 
nish a  perfect  title  of  record  or  to  furnish  an  abstract  showing  a  title, 
and  a  general  agreement  to  convey  a  good  merchantable  title.  Where 
the  language  of  the  contract  requires  the  vendor  to  furnish  the  pur- 
chaser with  a  perfect  record  title  or  an  abstract  showing  the  same,  the 
purchaser  will  not  be  required  to  accept  a  title  dependent  on  parol 
proof,  or  which  discloses  a  defect  in  the  record  title  which  can  be  cured 
only  by  parol  proof.11  And  where  the  contract  calls  for  an  abstract 
showing  a  marketable  title  the  purchaser  has  a  right  to  rely  on  the 
abstract,  and  if  that  does  not  show  a  marketable  title  he  is  justified  in 
refusing  to  accept.18 

214.  Unrecorded  Prior  Conveyances;  Deed  Not  in  Chain  of  Title. — 
Under  our  system  of  conveyances  rendering  unrecorded  deeds,  etc., 
invalid  as  against  subsequent  purchasers,18  a  title  may  be  marketable 
though  the  record  shows  two  deeds  from  the  same  grantor,  if  the  one 

4.  Howe  v.  Coates,  97  Minn.  385,       Note:  38  L.R.A.(N.S.)  20. 

107  N.  W.  397,  114  A.  S.  R.  723,  4  8.  Conley  v.  Finn,  171  Mass.  70,  50 

I*RJL(N.8.)    1170;    Moore   v.   Wil-  N.  E.  460,  68  A.  S.  R.  399. 

liams,  115  N.  Y.  586,  22  N.  E.  233, 12  9.  Note:   38  L.R.A.(N.S.)   24. 

A.  S.  R.,844,  5  L.R.A.  654;  Irving  ▼.  10.  See  infra,  par.  225. 

Campbell,  121  N.  Y.  353,  24  N.  E.  821,  11.  Howe  v.  Coates,  97  Minn.  385, 

3  LJR.A.  620.  107  N.  W.  397,  114  A.  8.  R.  723,  4 

Notes:  132  A.  S.  R.  1035;  38  L.R.A.  L.R.A.(N.S.)  1170. 

(N.S.)  7.                       '  Notes:     38     L.R.A.(N.S.)     7;     43 

5.  Van  Gundy  v.  Shewey,  90  Kan.  L.R.A.(N.S.)   46. 

253,  133  Pac  720,  47  L.R.A.(N.S.)       12.  Howe  v.  Coates,  97  Minn.  385, 
645.  107  N.  W.  397,  114  A.  S.  R.  723,  4 

6.  Cowdery  v.  Greenlee,  126  Ga.  786,  L.R.A.(N.S.)  1170. 

55  S.  E.  918,  8  L.R.A.(N.S.)  137.  Note:  38  L.R.A.(N.S.)   8. 

7.  Irving  v.   Campbell,  121  N.  Y.       13.  See  generally,  Records,  vol.  23, 
353,  24  N.  E.  821,  3  L.R.A.  620.  p.  232  et  aeq. 
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under  which  the  vendor  claims  title  was  first  recorded  and  there  is  no 
evidence  to  show  that  the  grantee  in  such  deed  was  not  entitled  to  the 
protection  afforded  by  the  statutes  against  the  prior  unrecorded  deed.14 
The  mere  existence  on  the  record  of  a  deed  or  mortgage  executed  by  a 
stranger  to  the  chain  of  title  who  never  had  any  connection  with  the 
land  does  not  render  the  title  unmarketable.  There  is  nothing  in 
this  which  gives  the  instrument  even  the  semblance  of  force  and  no 
action  could  be  supported  on  it  even  in  the  absence  of  rebutting 
prpof.16 

215.  Loss  of  .Deed  in  Chain  of  Title. — If  a  deed  in  the  vendor's  chain 
of  title  is  lost  and  its  existence  is  dependent  on  parol  evidence,  this 
has  been  held  to  render  his  title  unmarketable.16  And  in  such  a  case 
it  is  considered  immaterial  that  the  lost  deed  in  fact  appears  of  record, 
where  it  was  not  executed  in  the  manner  required  by  law  to  entitle  it 
to  be  recorded,  as  in  such  a  case  the  record  is  no  evidence  of  the  exist- 
ence of  the  deed.17  On  the  other  hand  it  has  been  held  that,  as  an 
unrecorded  deed  which  has  been  lost  or  destroyed  is  nevertheless 
effectual  as  against  the  grantor  to  vest  the  legal  title  in  the  grantee, 
the  title  of  the  vendor,  dependent  on  such  deed,  is  not  necessarily  ren- 
dered unmarketable,  and  the  purchaser  may  be  compelled  to  accept  the 
title,  where  it  is  clearly  proved  that  the  deed  was  executed  and  de- 
livered, and  especially  where  the  purchaser  has  continued  in  the 
possession  of  the  land  for  a  great  length  of  time  without  seeking  a 
rescission  of  the  contract.18  It  has  also  been  held  that  as  the  pur- 
chaser should  not  be  required  to  take  the  title  until  the  existence  and 
validity  of  the  lost  deed  has  been  judicially  ascertained,  a  vendor 
whose  title  is  dependent  on  such  a  deed  should  be  charged  with  the 
costs  of  a  suit  by  him  for  specific  performance.19  For  the  purpose  of 
perfecting  the  record  title,  where  a  deed  in  the  chain  of  title  has  been 
lost,  a  court  of  equity  has  jurisdiction  to  decree  the  execution  of  an- 
other deed  by  the  grantor  therein  or  his  heirs.80 

216.  Identity  of  Grantor  in  Chain  of  Title;  Misdescription  of  Land. 
—Where  the  name  of  a  grantee  in  a  deed  in  the  chain  of  title  is  not 
the  same  or  idem  sonans  with  that  in  which  he  purports  to  convey  the 
land,  this  constitutes  an  apparent  defect  in  the  title,  rendering  it  un- 

14.  Notes:  132  A.  S.  R.  1001;  38   (Va.)  474,  40  Am.  Dec.  759. . 
L.R.A.(N.S.)  33^  19.  Wade    v.    Greenwood,    2    Rob. 

15.  Cummings  v.  Dolan,  52  Wash.  (Va.)  474,  40  Am.  Dec.  759.  As  to 
496, 100  Pac.  989,  132  A.  S.  R.  986.       costs  generally,  see  Costs,  vol.  7,  p. 

16.  Irving  v.  Campbell,  121  N.  Y.  779  et  seq. 

353,  24  N.  E.  821,  8  L.R.A.  620.  20.  Kent  v.  St.  Michael  Church,  136 

17.  Irving  v.  Campbell,  121  N.  Y.  N.  Y.  10,  32  N.  E.  704,  32  A.  S.  R. 
353,  24  N.  E.  821,  8  L.R.A.  620.  As  693,  18  L.R.A.  331;  Wade  v.  Green- 
to  the  general  effect  of  recording  a  wood,  2  Rob.  (Va.)  474,  40  Am.  Dec. 
deed  not  entitled  to  be  recorded,  see  759.  See  Equity,  vol.  10,  p.  291* 
Records,  vol.  23,  p.  204  et  seq.  Lost  Papers  and  Records,  vol.  17,  p! 

18.  Wade    ▼•    Greenwood,    2    Rob.  1170-1173. 
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marketable.1  But  though  the  authorities  are  not  in  entire  accord,  it 
seems  to  be  the  better  view  that  where  there  is  a  variance  in  the  name 
of  a  grantee  as  stated  in  the  deed  to  him  and  that  in  which  he  conveys, 
especially  where  the  names  are  idem  sonans,  and  his  identity  is  clear- 
ly proved  by  parol  evidence,  this  will  remove  the  apparent  defect  in 
the  title  and  render  it  marketable.8  The  fact  that  the  Christian  name 
of  a  grantee  is  spelled  "Hanah"  in  the  deed  to  her,  and  "Hannah"  in 
her  deed  of  conveyance,  has  been  held  not  to  render  the  title  unmar- 
ketable though  there  was  no  further  proof  of  identity.8  That  the  place 
of  residence  of  a  grantor  in  the  chain  of  title  was  stated  differently  in 
the  deed  to  him  from  what  it  was  in  the  deed  by  which  he  conveyed 
will  not  render  the  title  unmarketable.4  A  misdescription  of  the  land 
in  a  deed  in  the  chain  of  title,  not  capable  of  being  corrected  without 
litigation  and  the  aid  of  parol  evidence,  renders  the  title  unmarket- 
able.* 

217.  Equitable  Title;  Tax  Title.— An  equitable  title,  that  is  a 
right  or  title  to  property  which  will  be  enforced  in  a  court  of  equity 
in  behalf  of  the  holder,  does  not  constitute  a  marketable  title,  since 
from  its  very  nature  it  exposes  the  holder  to  the  hazard  of  litigation 
to  establish  his  title  or  have  it  converted  into  a  legal  title  and  it  also 
very  frequently  requires  parol  evidence  to  establish  it.  Therefore  a 
purchaser  will  not  be  required  to  accept  a  mere  equitable  title,  where 
the  contract  expressly  or  impliedly  calls  for  a  good  title.6  This,  how- 
ever, does  not  prevent  the  purchaser,  at  his  election,  from  securing  a 
decree  for  specific  performance  against  the  vendor,  if  the  latter,  hav- 
ing the  full  equitable  title,  can  control  the  legal  title  outstanding  in  a 
naked  trustee.7  A  tax  title  may  constitute  a  marketable  title  which  a 
purchaser  will  be  required  to  accept.8 

218.  Title  Based  on  Exercise  of  Power  of  Sale.— The  fact  that  the 
title  is  based  on  the  exercise  of  a  power  of  sale  contained  in  a  deed  or 
will  does  not  necessarily  render  it  unmarketable,  if  there  is  no  reason- 
able doubt  as  to  the  existence  of  the  power  and  that  the  power  was  duly 

1.  Note:  38  L.R.A.(N.S.)  20.  (L.   ed.)   475;  Morris  v.   Mowatt,  2 

2.  Attebery  v.  Blair,  244  HI.  363,  91  Paige  (N.  T.)  586,  22  Am.  Dee.  661; 
N.  £.  475, 135  A.  S.  R.  342.  Jones  v.  Taylor,  7  Tex.  240,  $6  Am. 

Notes:  132  A.  S.  B.  996,  1037;  38  Dec.  48. 

LJLMN.S.)  21.  Note:  38  L.B.A.(N.S.)  26. 

3.  Kane  v.  Borthwiek,  50  Wash.  8,  7.  Kuhn  v.  Eppstein,  219  111.  154, 
96  Pa/5.  516,  18  L.R.A.(N.S.)  486.  76  N.  E.  145,  2  L.B.A.(N.S.)  884  and 

4.  Kane  v.  Borthwiek,  50  Wash.  8,  note. 

96  Pac.  516, 18L.R.A.(N.S.)  486.  8.  Van  Gundy  v.  Shewey,  90  Kan. 

6.  Note:   38  L.R.A.(N.S.)   22.  253,  133  Pac.  720,  47  L.R.A.(N.S.) 

6.  Colombia  Bank  v.  Hagner,  1  Pet.  645. 
455,  7  U.  S.  (L.  ed.)  219;  Metropolis       Notes:  132  A.  S.  R.  1043;  38  L.R.A. 
Bank  v.  Guttschlick,  14.  Pet.  19,  10    (N.S.)  26. 
U.  S.  (L.  ed.)  335;  Ankeny  v.  Clark, 
148  TJ.  S.  345,  13  S.  Ct.  617,  37  U.  S. 
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exercised.9  It  is  otherwise,  however,  if  there  is  a  reasonable  doubt  as 
to  either  the  due  exercise  of  the  power  or  its  existence,  and  persons 
adversely  interested  are  not  parties  to  the  action,10  as  where  the  right 
to  exercise  a  conditional  power  of  sale  given  by  will  depends  on  a 
question  of  fact,  and  it  is  not  made  entirely  clear  by  the  proof  whether 
the  exercise  of  the  power  was  warranted.11  Likewise  the  title  may  be 
rendered  unmarketable  where  there  is  a  reasonable  doubt  whether 
the  power  was  exercised  by  the  donee  in  bad  faith  and  for  his  individ- 
ual interest,  thus  rendering  the  title  subject  to  attack  by  the  persons 
whose  interests  are  not  for  such  reason  cut  off  by  the  sale.18  If  the 
persons  interested  and  at  whose  instance  the  sale  may  be  set  aside  are 
parties  to  the  action  and  consent  to  and  ratify  the  sale,  the  purchaser 
cannot  object  to  the  title  on  the  ground  that  the  trustee  exceeded  his 
power.18 

219.  Title  Based  on  Judicial  Proceedings. — A  marketable  title  may 
be  based  on  a  judicial  sale  or  decree  quieting  the  title,  provided  the 
proceedings  were  regular  and  all  persons  in  interest  were  parties  there- 
to so  as  to  be  bound  thereby.14  It  is  otherwise,  however,  if  there  is  a 
reasonable  doubt  as  to  the  validity  of  the  judicial  sale,  as  where  the 
title  is  based  on  a  sale  by  a  guardian  under  an  order  of  a  foreign  court, 
and  it  appears  that  he  failed  to  file  the  bond  required  by  statute;  u 
or  if  persons  having  an  apparent  interest  were  not  parties  to  the  pro- 
ceedings and  their  interest,  consequently,  is  not  cut  off  thereby.16 
Thus  the  failure  to  make  a  wife  a  party  to  a  proceeding  to  foreclose  a 
mortgage  renders  unmarketable  a  title  dependent  on  such  foreclo- 
sure.17 Where  the  only  objection  to  the  title  is  that  the  final  decree 
of  distribution  made  by  the  probate  court  is  not  binding  except  on 
such  persons  as  were  actually  before  the  court  and  consented  to  the 
decree,  and  it  is  nowhere  alleged  or  claimed  that  all  the  parties  in 
interest  were  not  actually  before  the  court,  the  only  claim  being  that 
there  is  a  possibility  that  there  may  be  some  interested  parties  who  are 
not  before  the  court,  the  court,  to  hold  the  title  unmarketable,  will  not 
assume  that  there  is  an  unknown  claimant  somewhere  who  will  there- 

9.  Kullman  v.  Cox,  167  N.  Y.  411,       12.  Note:  38  L.R.A.(N.S.)  19. 

60  N.  E.  744,  53  L.R.A.  884.  13.  Greenleaf  v.  Queen,  1  Pet.  138,  7 

Notes:  132  A.  S.  R.  1006;  38  L.R.A.  U.  S.  (L.  ed.)  85. 

(N.S.)  18.  14.  Buchan    v.    German    American 

10.  Townshend  v.  Goodfellow,  40  Land  Co.,  180  la.  911, 164  N.  W.  119, 
Minn.  312,  41  N.  W.  1056, 12  A.  S.  R,  L.R.A.1918A  84. 

736,  3  L.R.A.  739 ;  Cummings  v.  Dolan,  15.  Hubachek  v.  Maxbass  Security 

52  Wash.  496, 100  Pac.  989, 132  A.  S.  Bank,  117  Minn.  163,  134  N.  W."  640, 

R.  986.  Ann.  Cas.  1913D  187. 

Notes:  132  A.  S.  R.  1020;  38  L.R.A.  16.  Notes:  132  A.  S.  R.  1012;  38 

(N.S.)  18.  L.R.A-(N.S.)  22. 

11.  ^Wnshend  v.  Goodfellow,  40  17.  Kursheedt  v.  Union  Dime  Sav. 
Minn.  312,  41  N.  W.  1056,  12  A.  S.  R.  Inst.,  118  N.  Y.  358,  23  N.  E.  473,  7 
736,  3  L.R.A.  739.  L.R.A.  229. 
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after  assert  his  claim.18  Where  the  title  is  dependent  on  a  recent 
decree  or  decision  affecting  an  apparent  right  of  a  third  person,  not 
personally  served  with  process,  the  fact  that  there  exists  a  right  on  his 
part  to  come  in  and  be  heard  in  the  proceedings  has  been  held  to 
render  the  title  unmarketable.19  The  mere  possibility,  however,  that 
such  a  decree,  acquiesced  in  for  a  considerable  time,  may  be  opened 
or  an  appeal  taken  therefrom  will  not  be  given  such  effect  in  the 
absence  of  any  ground  to  suppose  the  privilege  will  be  of  avail  to  the 
party  entitled  to  take  advantage  of  it;  to  constitute  an  effective  objec- 
tion it  must  appear  that  there  is  at  least  a  probability  that  the  privilege 
will  be  asserted  and  will  result  in  defeating  the  decree.20  And  it  has 
been  held  that  the  fact  that  one  of  the  conveyances  in  a  chain  of  title 
is  by  executors  acting  under  a  power  of  sale  in  a  will,  and  that  the 
probate  of  this  will  might  be  annulled  and  the  letters  of  administra- 
tion revoked,  does  not  render  the  title  unmarketable,  in  the  absence 
of  proof  of  any  facts  rendering  it  in  any  degree  probable  that  the  will 
is  in  any  respect  invalid,  or  that  there  is  any  probability  that  it  will 
ever  be  made  the  subject  of  a  contest.1 

220.  Pendency  of  Proceedings  Affecting  Title. — It  has  been  said 
that  the  mere  pendency  of  an  action  by  a  third  person  against  the 
vendor  to  establish  an  adverse  title  to  the  land  or  a  lien  thereon,  and 
the  filing  of  a  lis  pendens,  do  not  necessarily  render  the  title  of  the 
vendor  defective.  The  lis  pendens  itself  is  no  incumbrance  if  the 
plaintiff  in  fact  has  no  valid  claim  to  the  land ;  all  that  the  registra- 
tion of  a  lis  pendens  does  is  to  require  persons  to  look  into  the  claim 
of  the  plaintiff  who  registers  it,  and  it  is  of  no  effect  whatsoever  if  the 
claim  is  not  valid.2  This  is  especially  true  where  the  complaint  does 
not  itself  state  a  cause  of  action.8  Ordinarily,  however,  a  title  is  not 
to  be  considered  marketable  if  a  judicial  proceeding  contesting  the 
title  is  then,  in  good  faith,  pending  against  the  vendor.4  And  if  the 
complaint  in  the  pending  action  states  a  good  cause  of  action,  and  the 
question  whether  the  action  can  be  maintained  depends  on  matters 
not  of  record,  the  purchaser  is  justified,  it  has  been  held,  in  rejecting 
the  title,  though  in  fact  there  was  no  valid  basis  for  the  claim  asserted 
therein,  as  to  require  the  purchaser  to  go  outside  and  look  up  the  evi- 
dence on  which  the  action  was  based,  and  then  determine  whether  it 

18.  Barrette  v.  Whitney,  36  Utah  4.  Jackson  v.  Murray,  5  T.  B.  Mon. 
574,  106  Pac  522,  37  L.R.A.(N.S.)  (Ky.)  184,  17  ^m.  Dec.  53;  Moulton 
368.  y.  Kolodzik,  97  Minn.  423,  107  N.  W. 

19.  Smith  v.  Hunter,  241  111.  514,  154,  7  Ann.  Cas.  1090;  Simbn  v.  Van- 
89  N.  E.  686,  132  A.  S.  R.  231.  derveer,  155  N.  Y.  377,  49  N.  E,  i043, 

20.  Note:  38   L.R.A.(N.S.)    15.         63  A.  S.  R.  683,  explaining  Hayes  v. 

1.  Note:  38  L.R.A.(N.S.)  16.  Nourse,  114  N.  Y.  595,  22  N.  E.  40, 

2.  Hayes  v.  Nourse,  114  N.  Y.  595,  11  Am.  Rep.  700. 

22  N.  E.  40,  11  A.  S.  R.  700.  Notes:  38  L.R.A.(N.S.)  29;  7  Am», 

Note:  38  Lit.A.(N.S.)  30.  Cas.  1093. 

3.  Note:  38  L.R.A.(N.S.)  30. 
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could  be  maintained,  would  impose  on  him  an  unjust  burden,  and  he 
should  not  be  compelled  to  purchase  and  then  defend  a  lawsuit  regu- 
larly commenced,  in  which  the  complaint  states  a  good  cause  of 
action.5 

22 1.  Condemnation  Proceedings. — Where  condemnation  proceed- 
ings are  pending  at  the  time  of  the  making  of  the  contract,  and  the 
obligation  of  the  vendor  is  to  convey  a  good  title  free  and  clear  of  all 
incumbrances,  this,  according  to  the  better  view,  constitutes  an  in- 
cumbrance or  defect  in  the  vendor's  title  giving  the  purchaser  the 
right  to  reject  the  title  and  refuse  to  complete  the  purchase,  and  he 
cannot  be  compelled  to  accept  the  title  and  rely  on  the  award  of 
damages  in  the  condemnation  proceedings  as  compensation  for  such 
defect.6  This  has  also  been  held  true  where  proceedings  are  insti- 
tuted after  the  making  of  the  contract  but  before  the  time  of  its  com- 
pletion by  a  conveyance.7  Thus  it  has  been  held  that  the  taking  of 
the  land  or  a  part  thereof  for  highway  purposes  after  the  giving  of  a 
bond  to  convey  free  from  incumbrances  but  before  the  time  for  the 
conveyance  is  such  an  incumbrance  as  entitles  the  purchaser  either  to 
rescind  the  contract  and  recover  back  the  money  paid  or  to  take  what 
the  vendor  could  convey  and  hold  him  liable  in  damages  for  the  rest.8 
Other  cases,  however,  take  the  view  that  as  the  purchaser  is  to  be  re- 
garded in  equity  as  the  owner  from  the  time  of  the  making  of  the 
contract  and  as  such  entitled  to  the  damages  awarded  in  the  condem- 
nation proceedings,  and  as  the  exercise  of  the  rightof  eminent  domain 
confers  an  independent  and  not  a  derivative  title,  the  institution  of 
such  proceedings  after  the  making  of  the  contract  will  not  affect  his 
duty  to  complete  the  purchase.9 

222.  Contingent  Estates. — As  a  general  rule,  if  the  estate  of  the 
vendor  may  be  defeated  by  the  happening  of  an  event  of  an  uncertain 
nature,  as  where  it  is  subject  to  an  outstanding  contingent  remainder 
or  limitation  which  may  in  the  course  of  events  take  effect  and  defeat 
or  put  an  end  to  the  vendor's  estate,  though  it  is  not  certain  that  it 
will  do  so,  the  title  is  considered  unmarketable.10  This  rule  is  fre- 
quently applied  in  cases  where  the  estate  is  subject  to  be  defeated  in 
whole  or  in  part  by  the  birth  of  persons  who  will  have  an  interest  in 
it;  u  and  it  has  been  held,  where  the  estate  is  subject  to  be  divested 

6.  Simon  v.  Vanderveer,  165  N.  Y.  9.  Nixon  v.  Marr,  190  Fed.  913,  Hi 

377,  49  N.  E.  1043,  63  A.  S.  R.  683.  C.  C.  A.  503,  36  L.R.A.(N.S.)   1067. 

6.  Forster  v.  Scott,  136  N.  Y.  577,  See  also  Stevenson  v.  Loehr,  57  111. 
32  N.  E.#976,  18  L.R.A.  543;  Evans  509,  11  Am.  Rep.  36. 

v.   Tavlor.  177  Pa.  St.  286,  35  Atl.  10.  Downey  v.  Seib,  185  N.  Y.  427, 

635.  69  L.R.A.  790.  78  N.  E.  66, 113  A.  S.  R.  926,  8  L.R.A. 

Notes:  12  A.  S.  R.  853;  36  L.R.A.  (N.S.)49. 

(N.S.)  1067;  38  L.R.A.(N.S.)  29.  Notes:  132  A.  S.  R.  1010;  38  L.R.A. 

7.  Note:  36  L.R.A.(N.S.)   1067.  (N.S.)  35. 

8.  Kares  v.  Covell,  180  Mass.  206,  11.  Williams  v.  Bricker,  83  Kan.  53, 
62  N.  E.  244,  91  A.  S.  R.  271*  109  Pac.  998,  30  KR.A.(N.S.)   343; 
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by  the  birth  of  issue  to  a  woman,  the  court  will  not  consider  the  im- 
probability of  issue,  owing  to  the  advanced  age  of  the  woman,  as  re- 
moving the  objection.18  In  some  cases,  however,  where  the  woman 
was  far  advanced  in  age,  the  court,  acting  on  the  presumption  that 
possibility  of  issue  is  extinct,  has  upheld  the  title  as  marketable.18 
Under  the  doctrine  of  representation  where  there  is  a  contingent  re- 
mainder or  limitation  in  favor  of  persons  not  in  esse,  those  in  being 
when  the  estate  is  vested,  if  their  estates  are  not  antagonistic,  are  recog- 
nized from  necessity  as  representing  those  not  in  esse,  and  a  decree  to 
which  the  former  are  parties  may  operate  to  divest  the  contingent 
interest  of  the  persons  not  in  esse.  A  title,  therefore,  based  on  such  a 
decree  is  not  rendered  unmarketable  because  of  the  prior  contingent 
interest  of  the  person  not  in  esse.14  If,  however,  there  are  no  persons 
living  whose  interest  is  the  same  as  that  of  the  persons  not  in  esse, 
the  interest  of  the  latter  cannot  be  divested  by  any  judicial  proceed- 
ings and  the  title  to  the  estate  in  fee  simple  rendered  marketable.1* 

223.  Title  by  Descent  or  Escheat. — Though  heirship  on  which  title 
is  based  must  be  clearly  proved,  title  by  descent  is  recognized  as  a 
good  title,  and  the  offer  to  convey  such  a  title,  if  otherwise  good,  is  a 
compliance  with  the  vendor's  obligation  to  convey  a  good  title  or 
marketable  title.16  And  the  vendor's  title  is  not  necessarily  unmarket- 
able because  derived  through  deeds  from  the  heirs  of  a  deceased  owner 
on  whose  estate  there  was  no  administration,  if  it  is  further  shown 
that  there  were  no  unpaid  debts  against  the  estate.17  Where  heirship 
is  shown,  an  estate  in  fee,  on  the  decease  of  the  ancestor,  is  presumed 
to  descend  in  pursuance  of  the  laws  of  inheritance,  unless  the  descent 
is  shown  to  have  been  intercepted  by  a  devise.18  In  order  to  make 
marketable  a  title  based  on  an  escheat  to  the  state,  escheated  on  the 

Downey  v.  Seib,  185  N.  Y.  427,  78  N.  see  Remainders,  vol.  23,  p.  583  et  seq. 

E.   66,  113  A.   S.  R.   926,  8  L.R.A.  15.  Downey  v.  Seib,  185  N.  Y.  427, 

(N.S.)  49.  78  N.  E.  66, 113  A.  S.  R.  926,  8  L.R.A. 

Note:  38  L.R.A.(N.S.)    35.  (N.S.)  49. 

12.  Notes:  132  A.   S.  R.  1021;  38  Notes:  8  L.R.A.(N.S.)  54;38L.R.A. 
L.R.A.(N.S.)  35.  (N.S.)  36. 

13.  Notes:  132  A.  S.  R.  1021;  38  16.  Attebeiy  v.  Blair,  244  111.  363, 
L.R.A.(N.S.)  35.  91  N.  E.  475,  135  A.  S.  R.  342;  Van 

14.  Buchan    v.    German    American  Gundy  v.  Shewey,  90  Kan.  253,  133 
Land  Co.,  180  la.  911,  164  N.  W.  119,  Pac.  720,  47  L.R.A.(N.S.)  645. 
L.R.A.1918A  84;  Ladd  v.  Weiskopf,  Notes:  132  A.  S.  R.  997;  38  L.R.A. 
62  Minn.  29,  64  N.  W.  99,  69  L.R.A.  (N.S.)  25. 

785;  Mathews  v.  Iightner,  85  Minn.  17.  Van  Gundy  v.  Shewey,  90  Kan. 

333,  88  N.  W.  992,  89  Am.  Dec.  558.  253,  133  Pac.   720,  47  L.R.A.(N.S.) 

Notes:  132  A.  S.  R.  998;  8  L.R.A.  645.     See  also  Attebery  v.  Blair,  244 

(N.S.)    49   et  seq.;  38  L.R.A.(N.S.)  111.  363,  91  N.  E.  475,  135  A.  S.  R. 

35.  342. 

As  to  the  doctrine  of  representation  18.  Baxter  v.  Bradbury,  20  Me.  260, 

as  applied  to  contingent  remainders.  37  Am.  Dec.  49. 
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ground  that  the  owner  died  intestate  without  heirs  competent  to  take 
the  land  by  inheritance,  that  fact  must  be  clearly  established.19 

224.  Title  by  Devise. — Where  the  validity  of  a  title  depends  on 
the  construction  of  a  will  which  is  not  free  from  reasonable  doubt,  and 
all  persons  interested  therein  are  not  parties  to  the  proceeding,  the 
title  will  be  deemed  to  be  unmarketable ; 80  and  this  is  especially  true 
where  the  will  is  to  be  construed  with  the  aid  of  extrinsic  parol  evi- 
dence.1 It  is  otherwise,  however,  where  the  will  has  been  admitted 
to  probate  and  its  meaning  is  free  from  doubt,2  and  also  where  all 
persons  adversely  interested  have  been  made  parties  to  the  proceedings 
and  are  bound  by  a  decision  upholding  the  vendor's  title  under  the 
will.8  If  the  title  is  founded  on  a  devise  the  will  must  have  been 
admitted  to  probate  in  the  state  where  the  land  is  situated  to  render 
the  title  marketable.4  The  obligation  of  an  heir  or  devisee  to  convey 
the  land  free  from  incumbrances  imposes  on  him  the  duty  of  discharg- 
ing any  liability  of  the  land  for  the  payment  of  claims  allowed  against 
the  decedent's  estate.5 

225.  Title  by  Adverse  Possession. — If  the  vendor  expressly  agrees 
to  furnish  the  purchaser  with  a  perfect  chain  of  title  or  a  title  of  rec- 
ord, his  agreement  is  not  complied  with  if  such  a  title  is  not  furnished, 
though  his  title  may  have  been  perfected  by  adverse  possession  and 
the  lapse  of  time,  since  a  good  documentary  title  or  title  of  record  is 
of  a  higher  character  and  more  desirable  than  one  dependent  on  ex- 
trinsic circumstances  to  be  established  by  parol  evidence.6  There  are 
also  cases  which  hold  that  a  purchaser  is  not  required  to  accept  a  title 
based  on  adverse  possession  which  must  necessarily  be  established  by 
parol  proof.7  On  the  other  hand,  the  rule  prevails  in  most  jurisdic- 
tions, where  a  paper  title  or  title  of  record  is  not  expressly  contracted 
for,  that  a  title  depending  on  the  bar  of  the  statute  of  limitations  may 

19.  Note:  38  L.R.A.(N.S.)   24.  1170;  Stillman  v.  Canales,  25  Tex.  313, 

20.  Williams  v.  Bricker,  83  Kan.  53,  78  Am.  Dec.  530. 

109  Pac  998,  30  L.R.A.(N.S.)  343.  Notes:  132    A.    S.    R.    1023;    38 

Note:  38  L.R.A.(N.S.)  17.  L.R.A.(N.S.)  7. 

1.  Note:  38  L.R.A.(N.S.)  17.  7.  Cross  v.  Buskirk-Rutledge  Lum- 

2.  Note:  38  LJt.A.(N.S.)   17.  ber  Co.,  139  Tenn.  79,  201  S.  W.  141, 

3.  Buchan  v.  German  American  Ann.  Cas.  1918D  983.  (The  syllabus 
Land  Co.,  180  la.  911,  164  N.  W.  119,  in  the  several  reports  of  this  case  are 
L.R.A.1918A  84.  the  same  and  the  proposition  is  stated 

Notes:  132    A.    S.    R.    1003;    38  as   follows:     "Although   grantor   has 

L.R.A.(N.S.)   17.  good  title  by  adverse  possession,  a  con- 

4.  Turner  v.  McDonald,  76  Cal.  177,  tract  of  sale  of  such  land  cannot  be 
18  Pac.  262,  9  A.  S.  R.  189.  specifically  enforced  unless  good  title  is 

5.  Forthman  v.  Deters,  206  111.  159,  shown  of  record,  because  a  purchaser 
69  N.  E.  97,  99  A.  S.  R.  145.  does  not  have  to  take  a  title  which 

6.  Attebery  ▼.  Blair,  244  HI.  363,  91  will  have  to  be  proved  by  parol  evi- 
N.  E.  475,  135  A.  S.  R.  342;  Howe  v.  dence." 

Coates,  97  Minn.  385,  107  N.  W.  397,     *  Notes:  132  A.  S.  R.  1023;  38  L.R.A. 
114   A.    S.   R.   723,   4   L.R.A.(N.S.)    (N.S.)  27. 
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be  a  marketable  title,  provided  it  clearly  appears  that  the  entry  of  the 
real  owner  is  barred.8  And  ordinarily  in  equity  when  the  question 
of  defects  in  the  vendor's  title  arises,  it  should  not  be  exclusively  as  to 
what  defects  existed  at  the  tune  of  the  sale,  but  rather  what  defects 
still  exist  therein,  if  any,  which  will  defeat  the  possession  or  enjoy- 
ment of  the  land  by  the  purchaser ;  for,  however  defective  the  title 
may  have  been  originally,  if  the  purchaser  has  had  and  held  the 
possession  till  a  defect  has  been  cured  by  lapse  of  time  or  the  statute 
of  limitations,  he  should  not  be  allowed  to  set  up  such  pretended 
defect.9  It  is  frequently,  however,  very  difficult  for  the  court  to  antici- 
pate what  the  owner  of  the  outstanding  title,  which  is  claimed  to  have 
been  barred  by  the  vendor's  alleged  adverse  possession,  may  be  able 
to  prove  in  future  litigation,  and  unless  it  is  very  clear  that  his  title 
is  in  fact  barred  the  purchaser  will  not  be  required  to  complete  the 
purchase.10 

226.  Incumbrances  and  Easements  Generally. — As  a  general  rule 
the  existence  of  liens  and  incumbrances  on  the  land  renders  .the  title 
unmarketable  and  entitles  the  purchaser  to  reject  it,  unless  they  are 
removed,  where  the  contract  calls  for  a  good  or  marketable  title ; u 
and  the  fact  that  the  land  is  subject  to  an  existing  private  easement 
generally  renders  it  unmarketable,  and  justifies  the  purchaser  in 
refusing  to  accept  the  title.18  This  is  also  held  true  where  a  city 
lot  is- sold  and  it  is  subject  to  an  easement  for  a  street  To  lay  out 
a  street  over  a  lot  would  often  result  in  appropriating  the  entire  lot. 
It  is  also  as  much  a  matter  of  common  knowledge  that  the  purchaser 
of  a  city  lot  never  contemplates  that  it  will  be  burdened  by  an 
easement  for  a  street,  as  it  is  a  matter  of  common  knowledge  that 

8.  BickneU  v.  Comstock,  113  U.  S.  U  L.R.A.(N.S.)   772. 
149,  5  S.  Ct.  399,  28  U.  S.   (L.  ed.)       Notes:  95  A.  S.  R.  677;  132  A.  S. 
962;  Meeks  v.  Garner,  93  Ala.  17,  8  R.  1022;  38  L.R.A.(N.S.)  26,  36. 
So.  378,  11  L.R.A.  196 ;  Keepers  v.       9.  Piedmont  Coal,  etc.,  Co.  v.  Green, 
Yocum,  84  Kan.  554,  114  Pac.  1063,  3  W.  Va.  54,  98  Am.  Dec.  799. 
Ann.  Cas.  1912A  748;  Conley  v.  Finn,   •  10.  Simis   v.    McEIroy,   160   N.   Y. 
171  Mass.  70,  50  N.  E.  460,  68  A.  S.  R.  156,  54  N.  E.  674,  73  A.  S.  R.  673. 
399;  Barnard  v.  Brown,  112. Mich.  452,       Notes:  95  A.  S.  R.  678;  132  A.  S. 
70  N.  W.  1038,  67  A.  S.  R.  432;  Towns-  R.  1030;  38  LJl.A.(N.S.)  28. 
hend  v.  Goodfellow,  40  Minn.  312,  41       11.  Buswell  v.  O.  W.  Kerr  Co.,  112 
N.  W.  1056, 12  A.  S.  R.  736,  3  L.R.A.  Minn.  388,  128  N.  W.  459,  21  Ann. 
739;  Hedderly  v.  Johnson,  42  Minn.  Cas.  837;  Lighty  v.  Shorb,  3  Pen.  & 
443,  44  N.  W.  527,  18  A,  S.  R.  521;   W.    (Pa.)    447,    24   Am.    Dec.    334; 
Seymonr  v.  De  Lancey,  1  Hopk.  Ch.  Withers  ▼.  Baird,  7  Watts  (Pa.)  227, 
(N.  Y.)  436,  14  Am.  Dec.  552;  Simis  32  Am.  Dec.  754. 
v.   McEIroy,  160  N.  Y.   156,   54  N.       12.  Adams  v.  Henderson,  168  U.  S. 
E.  674,  73  A.  S.  R.  673;  Preedman  573,  18  S.  Ct.  179,  42  U.  S.  (L.  ed.) 
v.  Oppenheim,  187  N.  Y.  101,  79  N.  E.  584;    Newmyer   v.    Roush,   21    Idaho 
841,  116  A.  S.  R.  595;  Wanser  v.  De  106,  120  Pac.  464,  Ann.  Cas.  1913D 
Nyse,  188  N.  Y.  378,  80  N.  E.  1088,  433. 

117  A.  S.  R.  871.    See  also  Bradbury       Note:  38  L.R.A.(N.S.)  33. 
v.  Dumond,  80  Ark.  82,  96  S.  W.  390. 
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• 

the  purchaser  of  a  farm  expects  to  take  it  subject  to  the  easement  for 
the  existing  country  roads.18  An  easement  to  which  the  land  may 
have  been  subject  may  be  extinguished  by  nonuse  and  lapse  of  time, 
and  the  title  thus  rendered  marketable.14  And  it  has  been  held  that 
although  rights  in  a  highway  cannot  be  acquired  by  prescription, 
nevertheless  title  to  land  including  a  public  road  is  marketable,  if 
the  road  has  been  abandoned  by  the  public,  under  such  circumstances 
as  to  create  an  estoppel  thereafter  to  assert  any  rights  therein.15  A 
revocable  license  creates  merely  a  tenancy  at  will  and  does  not  inca- 
pacitate the  vendor  from  conveying  a  good  title.16 

227.  Easement  for  Highway  or  the  Like  over  Rural  Lands. — The 
existence  of  a  right  of  way  for  a  public  highway  across  rural  land  is 
not,  according  to  the  general  view,  such  an  incumbrance  thereon  as 
to  render  the  title  unmarketable  or  as  to  disable  the  vendor  from  being 
able  to  perform  his  contract  to  convey  a  good  title; 17  and  this  has 
been  held  true  where  in  a  contract  for  the  sale  of  rural  land  the  vendor 
agreed  to  convey  a  title  "in  fee  simple  clear  of  all  incumbrances  what- 
ever by  a  good  and  sufficient  warranty  deed."  18  This  principle  has 
been  extended  to  the  existence,  in  arid  territory,  of  a  right  of  way  for 
an  irrigation  ditch  which  was  created  by  the  federal  government  while 
it  owned  the  land ; 19  and  also  to  a  right  of  way  for  the  ditch  of  a 
drainage  district  established  to  drain  the  land  sold  and  the  neighbor- 
ing lands,  which  is  a  benefit  rather  than  a  detriment  to  the  land  sold.20 
It  has  been,  held  immaterial  that  the  purchaser  had  no  knowledge  of 
the  existence  of  the  highway.1 

13.  Sandum  v.  Johnson,  122  Minn.       Note:  38  L.R.A.(N.S.)  33. 

368,  142  N.  W.  878,  Ann.  Cas.  1914D  As  to  whether  the  existence   of  a 

1007,  48  L.R.A.(N.S.)  619  (approving  public  highway  across  land  at  the  time 

and  explaining  earlier  case).    See  also  of  the  conveyance  is  a  breach  of  the 

Stonerook  v.  Wisner,  171  la.  109,  153  covenants  of  title,  see  Covenants,  vol. 

N.    W.    351,    Ann.    Cas.   1917E    252,  7,  p.  1154. 

L.R.A.1915E  834.     See  the  following  18.  Sandum  v.  Johnson,  122  Minn. 

paragraph  as  regards  the  effect  of  the  368,  142  N.  W.  878,  Ann.  Cas.  1914D 

existence  of  an  easement  for  a  highway  1007,  48  L.R.A.(N.S.)   619. 

over  rural  lands.  19.  Schurger  v.  Mooreman,  20  Idaho 

14.  Note:  38  L.R.A.(N.S.)   39.  97,  117  Pac  122,  Ann.   Cas.  1912D 

15.  Baldwin  v.  Trimble,  85  Md.  396,  1114,  36  L.R.A.(N.S.)  313  (approved 
37  Atl.  176,  36  L.R.A.  489.  but     distinguished    in     Newmyer    v. 

Note:  38  L.R.A.(N.S.)  39.  Roush,  21  Idaho  106,  120  Pac.  464, 

16.  Durrett   v.    Simpson,    3    T.   B.  Ann.  Cas.  1913D  433). 

Mon.  (Ky.)  517,  16  Am.  Dec.  115.  Note:  Ann.  Cas.  1912D  1119. 

17.  Sandum  v.  Johnson,  122  Minn.  20.  Stuhr  v.  Butterfield,  151  la.  736, 
368,  142  N.  W.  878,  Ann.  Cas.  1914D  130  N.  W.  897,  36  L.R.A.(N.S.)  321. 
1007,  48  L.R.A.(N.S.)  619;  Killen  v.  1.  Sandum  v.  Johnson,  122  Minn. 
Funk,  83  Neb.  622,  120  N.  W.  189,  368,  142  N.  W.  878,  Ann.  Cas.  1914D 
131  A.  S.  R.  658.  See  also  Newmyer  1007,  48  L.R.A.(N.S.)  619  (highway 
v.  Roush,  21  Idaho  106,  120  Pac  464,  legally  laid  out  but  not  opened  for 
Ann.  Cas.  1913D  433.  travel  or  use). 
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228.  Mortgages  and  Deeds  of  Trust  Generally. — A  mortgage  or  deed 
of  trust  executed  to  secure  the  payment  of  money  constitutes  an  in- 
cumbrance, and  where  the  vendor's  agreement  i9  to  convey  free  and 
clear  of  incumbrances  the  purchaser  is  not  required  to  accept  a  con- 
veyance if  the  land  is  subject  to  an  outstanding  mortgage  or  deed  of 
trust  which  the  vendor  refuses  to  remove  or  which  cannot  be  presently 
removed  by  the  application  of  the  unpaid  purchase  money ;  *  and  this 
is  true  though  the  mortgage  covers  other  lands  which  are  themselves 
ample  security  for  the  mortgage  indebtedness.8  A  mortgage  of  record 
which  has  been  discharged  by  merger  will  not  render  the  title  unmar- 
ketable.4 Where  the  sale  is  made  subject  to  a  mortgage  of  a  stated 
amount,  interest  and  time  of  maturity,  without  other  statement  as  to 
its  character,  it  has  been  held  immaterial  that  it  contained  a  gold 
clause.6 

229.  Mortgage  Barred  by  Statute  of  Limitations;  Payment. — In 
some  cases  it  is  held  that  the  fact  that  on  the  face  of  the  record  the 
statute  of  limitations  or  presumption  of  payment  has  operated  as  a 
bar  to  the  enforcement  of  the  uncanceled  mortgage  or  deed  of  trust 
will  not  prevent  it  from  rendering  the  title  unmarketable.6  In  other 
cases  the  view  is  taken  that  an  uncanceled  mortgage  appearing  of  rec- 
ord will  not  necessarily  render  the  title  unmarketable,  if  it  also  clearly 
appears  that,  though  it  may  not  in  fact  have  been  paid,  its  enforce- 
ment is  barred  by  the  statute  of  limitations.7  It  has  also  been  held 
that  to  constitute  a  good  title,  it  is  not  necessary  to  show  a  valid  release 
of  the  mortgage  on  the  premises,  but  it  is  sufficient  to  show  payment 
of  the  mortgage;  8  and  this  effect  has  been  given  to  the  presumption 
of  payment  arising  from  the  lapse  of  time.9  On  the  other  hand  it  has 
been  held  that  oral  proof  of  the  payment  of  an  uncanceled  mortgage 
of  record  is  not  sufficient  to  render  the  title  marketable.10 

2.  Metropolis  Bank  v.   Guttschlick,       Note:  38  L.R.A.(N.S.)  31,  39. 

14  Pet.  19, 10  U.  S.  (L.  ed.)  335;  Wes-  7.  Attebery  v.  Blair,  244  Iii.  363, 
ley  v.  Eells,  177  U.  S.  370,  20  S.  Ct.  91  N.  E.  475,  135  A.  S.  R.  342;  Bald- 
661,  44  U.  S.  (L.  ed.)  810;  Justice  v.  win  v.  Trimble,  85  Md.  396,  37  Atl. 
Button,  89  Neb.  367,  131  N.  W.  736,  176,  36  L.R.A.  489 ;  Rife  v.  Lybarger, 
38L.R.A.(N.S.)  1;  Judsonv.  Wass,ll  49  Ohio  St  422,  31  N.  E.  768,  17 
Johns.  (N.  Y.)  525,  6  Am.  Dec.  392.  L.R.A.  403.  See  also  Lyman  v.  Ged- 
Notes:  132  A.  S.  R.  1008;  38  L.R.A.  ney,  114  111.  388,  29  N.  E.  282,  55  Am. 
(N.S.)  30.  Rep.  871;  Van  Gundy  v.  Shewey,  90 

3.  Sibley  v.  Spring,  12  Me.  460,  28  Kan.   253,   133   Pac.   720,   47   L.R.A. 
Am.  Dec.  191.  .  (N.S.)  645. 

4.  Note:  38   L.R.A.(N.S.)    31.     As      Note:  38  L.R.A.(N.S.)    36,  38. 

to  the  merger  of  estates  generally,  see       8.  Notes:  132  A.    S.    R.   1035;    38 
Estates,  vol.  10,  p.  666  et  seq.  L.R.A.(N.S.)  31. 

5.  Blanck  v.  Sadlier,  153  N.  Y.  551,      9.  Note:  38  L.R.A.(N.S.)    38.     As 
47  N.  E.  920,  40  L.R.A.  666.  to  the  presumption  of  payment  from 

Note:  38  L.R.A.(N.S.)  31.  lapse    of    time    generally,    see    Pay- 

6.  Justice  v.  Button,  89  Neb.  367,  meutt,  vol.  21,  p.  128  et  seq. 
131  N.  W.  736,  38  L.R.A.(N.S.)  L  10.  Note:  38  L.R.A.(N.S.)  31. 
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230.  Judgment  Liens. — An  existing  judgment  lien  renders  the  title 
of  the  vendor  imperfect  and  justifies  the  purchaser  if  entitled  to  a  good 
title  in  refusing  to  accept  a  conveyance  unless  such  lien  is  removed.11 
This  would  be  true  as  to  a  judgment  recovered  against  the  vendor 
after  the  execution  of  the  contract,  provided  such  a  judgment  is  con- 
sidered as  binding  the  interest  of  the  vendor  to  the  extent  of  the  un- 
paid purchase  money.12  It  would  be  otherwise,  however,  in  equity  if 
such  a  judgment  does  not  constitute  a  lien  on  the  land  as  against  the 
purchaser.1*  The  fact  that  at  the  date  of  the  contract  there  was  a 
judgment  against  the  vendor  from  which  he  had  entered  an  appeal 
and  given  bond  with  ample  security  to  pay  the  amount  of  the  judg- 
ment, with  costs,  in  case  he  should  fail  to  prosecute  his  appeal  with 
effect,  has  been  held  not  to  constitute  a  defect  or  incumbrance  upon 
the  title  which  will  prevent  a  specific  execution  of  it  at  the  suit  of  the 
vendor.14  At  law  it  has  been  held  that  as  the  existence  of  a  judgment 
against  the  vendor  does  not  affect  his  seizin  and  capacity  to  convey, 
his  tender  of  a  deed  is  a  compliance  with  his  agreement  to  convey  in 
fee  simple,  notwithstanding  the  lien  of  the  judgment.1* 

231.  Taxes  and  Assessments. — Where  a  municipal  or  quasi  public 
corporation  furnishing  water,  gas,  etc.,  is  not  entitled  to  a  lien  on  the 
premises  for  the  services  rendered,  a  claim  by  it  for  a  lien  on  account 
of  such  services  does  not  render  the  title  unmarketable.16  Where  the 
heir  or  legatee  of  a  deceased  person  contracts  to  sell  his  interest  in  the 
estate  free  of  all  incumbrances,  he  is  bound  to  settle  out  of  his  own 
pocket  an  inheritance  tax  in  the  form  of  a  succession  tax  on  the  in- 
dividual interests  of  the  heirs  and  legatees;  but  an  estate  tax  would 
fall  upon  the  purchaser.17  Overdue  and  unpaid  taxes  and  special 
assessments  constitute  incumbrances  and  may  render  the  title  unmar- 
ketable and  justify  the  purchaser  in  refusing  to  accept  the  title  unless 

11.  Ross  v.   Grimball,  1  T.  U.  P.  on  the  land,  see  supra,  par.  189. 
Charlt.    (Ga.)    268,  4  Am.  Dec.  711;       14.  Brewer  v.  Herbert,  30  Md.  301, 
Morris  v.  Mowatt,  2  Paige   (N.  Y.)   96  Am.  Dec.  582. 

586,   22  Am.  Dec.   661;  Davidson  v.       15.  Fuller  v.  Hubbard,  6  Cow.  (N. 
Root,  11  Ohio  98,  37  Am.  Dec.  411;  Y.)  13, 16  Am.  Dec.  423. 
Withers  v.  Baird,  7  Watts  (Pa.)  227,       16.  Linne  v.  Bredes,  43  Wash.  540, 
32  Am.  Dec.  754;  Butler  v.  O'Hear,  1  86  Pac.  858,  117  A.  S.  R.  1068,  11 
Desaus.  (S.  C.)  382,  1  Am.  Dec.  671.  Ann.  Cas.  238,  6  L.R.A.(N.S.)  707. 
Note:  38  L.RA.(N.S.)  32.  Note:  38  L.RJL(N.S.)  32. 

12.  Withers  v.  Baird,  7  Watts  (Pa.)  See  Landlord  and  Tenant,  vol.  16, 
227,  32  Am.  De?  T54.  See  Ross  v.  pp.  820-823,  as  to  the  general  right  of 
Grimball,  1  T.  C  P.  Charlt.  (Ga.)  one  furnishing  water,  etc,  to  an  oc- 
268,  4  Am.  Dec.  711.  cupant  of  premises  to  a  Hen  for  the 

13.  As    to     whether     a     judgment  charges. 

against  a  vendor  after  the  making  of       17.  Jackson  v.  Myers,  257  Pa.  St. 
an  executory  contract  of  sale  is  a  lien  lt)4,  101  AtL  341,  L.R.A.1917F  821. 
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they  are  discharged.18  And  the  law  seems  to  be  well  settled  that  an 
agreement  in  general  terms  to  convey  real  estate,  without  specifying 
the  nature  of  the  title  held  by  the  vendor  or  the  kind  of  a  deed  to  be 
given,  calls  for  a  conveyance  of  the  entire  interest  in  the  land  sold, 
by  a  good  and  sufficient  deed,  free  from  taxes  unpaid  at  the  time  that 
the  contract  was  made.19  A  contract  to  convey  by  quitclaim  deed  is 
ordinarily  a  contract  merely  to  convey  whatever  interest  the  vendor 
may  have,  and  it  would  seem  that  he  is  under  no  obligation  to  pay 
taxes  whether  assessed  before  or  after  the  date  of  the  contract.*0  It 
has  been  held  that  a  contract  to  convey  land  free  and  clear  from  all 
incumbrances  does  not  require  the  vendor  to  pay  assessments  there- 
after made  for  local  improvements  in  advance  of  the  execution  of  the 
work,  as  such  assessments,  although  incumbrances  in  a  strict  sense, 
are  not  incumbrances  contemplated  by  the  contract.  It  is  impossible 
to  suppose  that  the  parties  contemplated  when  the  contract  was  execut- 
ed that  incumbrances  created  by  the  force  of  public  law  for  improve- 
ments initiated  after  the  making  of  the  contract  and  intermediate  that 
date  and  the  time  fixed  for  the  conveyance  should  be  paid  by  the 
vendor.  If  the  contract  can  have  this  construction,  then  the  purchaser 
is  entitled  to  the  property  not  in  the  condition  it  was  in  when  he  con- 
tracted to  purchase  it,  but  an  improved  estate,  improved  at  the  ex- 
pense of  the  vendor  by  the  act  of  the  public  authorities,  which  he 
could  not  control,  initiated  after  the  contract  was  made.  Such  a  con- 
struction will  also  compel  the  vendor  to  pay  out  of  the  purchase 
money  the  cost  of  an  improvement  which  by  so  much  has  increased  or 
will  increase  the  value  of  the  property,  and  the  purchaser  will  thus 
acquire  property  which  he  did  not  pay  for.1 

232.  Party  Walls. — In  case  of  the  sale  of  a  city  building  the  fact 
that  the  side  walls  are  party  walls  does  not  constitute  such  an  incum- 
brance or  defect  in  the  title  as  will  relieve  the  purchaser  from  complet- 
ing the  purchase.8  For,  as  has  been  said,  since  the  title  acquired  by 
the  purchaser  will  extend  only  to  the  middle  of  the  party  walls,  it  is 
obvious  that  the  mutual  easement  far  their  support  is  a  benefit,  and  not 
a  burden,  to  him  as  well  as  the  adjacent  proprietors.  It  is  a  valuable 
appurtenance,  which  passes  with  the  title  of  the  property,  and  its 
value  to  him  is  not  diminished  by  the  fact  that  it  is  equally  beneficial 
to  the  adjacent  owners.    Also  though  the  erection  of  a  party  wall 

18.  Curtis  Land,  etc.,  Co.  v.  Interior      1.  Gotthelf  v.  Stranahan,  138  N.  Y. 
Land  Co.,  137  Wis.  341,  118  N.  W.  345,  34  N.  B.  286,  20  L.R.A.  455. 
853, 129  A.  S.  R.  1068.  2.  Hendricks   v.    Stark,   37   N.    Y. 

Notes:    38    L.R.A.(N.S.)     32;    43  106,  93  Am.  Dec.  549.    See  also  Wea- 

L.RJL(N.S.)  56;  18  Ann.  Cas.  450.  dock  v.  Champe,  193  Mich.  553,  160 

19.  Curtis  Land,  etc.,  Co.  ▼.  Interior  N.  W.  564,  Ann.  Cas.  1918C  874. 
Land  Co.,  137  Wis.  341,  118  N.  W.  Note :  93  Am.  Dec.  551. 

853,  129  A.  S.  R.  1068.  As   to   party   walls   generally,   see 

20.  Note :  18  Ann.   Cas.  450.  Party  Walls,  vol  20,  p.  1080  et  seq. 
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creates  a  community  of  interest  between  neighboring  proprietors,  there 
is  no  just  sense  in  -which  the  reciprocal  easement  for  its  preservation 
can  be  deemed  a  legal  incumbrance  on  the  property.  The  benefit  thus 
secured  to  each  is  not  converted  into  a  burden  by  the  mere  fact  that 
it  is  mutuftl,  and  not  exclusive.8  If,  however,  the  wall  is  entirely  on 
the  land  to  be  conveyed,  and  the  adjoining  landowner  has  an  ease- 
ment or  right  of  support  therein  for  the  beams  of  his  building,  it 
would  seem  that  this  will  constitute  an  incumbrance,  within  the  mean- 
ing of  the  vendor's  obligation  to  convey  a  good  title  free  of  incum- 
brances. And  the  same  would  be  true  where  one  purchases  a  vacant 
lot  which  supports  the  half  of  the  wall  of  the  building  on  the  adjoin- 
ing lot,  and  by  the  terms  of  a  previous  party  wall  agreement  entered 
into  by  the  vendor  or  prior  owners  the  purchases  would  be  required  to 
pay  a  part  of  the  cost  of  th$  wall  to  entitle  him  to  use  it.4 

233.  Encroachments. — Ordinarilv  the  title  is  rendered  unmarket- 
able  where  buildings  located  on  adjoining  premises  encroach  on  the 
land  sold.*  This  is  also  true  where  buildings  on  the  land  sold  en- 
croach on  the  adjoining  premises,  title  to  which  is  not  in  the  vendor,6 
or  where  they  encroach  on  a  public  street.7  Thus  the  projection  from 
a  building  into  the  street  of  windows  and  porticos,  the  removal  of 
which  the  municipality  may  require  at  any  time,  renders  the  title 
unmarketable,  although  they  were  constructed  under  a  revocable  per- 
mission given  by  a  municipal  ordinance,  if  their  removal  would  entail 
a  burdensome  expense  and  cause  a  substantial  loss  in  the  fee  and 
rental  value  of  the  premises.8  It  would  be  otherwise,  however,  where, 
by  adverse  possession,  the  right  is  acquired  to  maintain  the  encroach- 
ment,9 or  where  the  existence  of  the  encroachment  does  not  materiallv 
affect  the  value  of  the  land,  by  reason  of  its  minuteness  or  the  char- 
acter of  the  building.10  If  a  survey  is  necessary  to  determine  whether 
projections  encroach  on  the  street,  the  fact  that  they  were  plainly  vis- 
ible does  not  preclude  the  purchaser  from  objecting  to  the  title  on 
account  of  the  encroachment.11 

234.  Building  Restrictions  and  the  Like. — A  building  or  other  re- 
striction as  to  the  use  of  the  land  which  will  bind  the  land  in  the  hands 
of  the  purchaser  either  at  law  or  in  equity,18  and  which  lessens  the 

3.  Hendricks  v.  Stark,  37  N.  Y.  106,  N.  Y.  495, 109  N.  E.  577,  L.R.A.1910A 
93  Am.  Dec.  549.  1176   (overruling  earlier  cases). 

4.  See  Burr  v.  Lamaster,  30  Neb.  9.  Note:  38  L.R.A.(N.S.)  33,  39. 
688,  46  N.  W.  1015,  27  A.  S.  R.  428,  As  to  the  marketable' character  of  a 
9  L.R.A.   637.  title  required   by   adverse  possession, 

5.  Note:  38  L.R,A.(N.S.)  33.  see  supra,  par.  225. 

6.  Note:  38  L.R.A.(N.S.)   33.  10.  Notes:  132  A.   8.  R.  1005;  38 

7.  Acme  Realty  Co.  v.  Schinasi,  215  L.R.A.(N.S.)  33. 

N.  Y.  495, 109  N.  E.  577,  L.R.A.1916A  11.  Acme   Realty   Co.   v.    Schinasi, 

1176.  215  N.  Y.  495,  109  N.  E.  577,    L.R.A. 

Note:  38  L.R.A.(N.S.)  34.  1916A  1176. 

8.  Acme  Realty  Co.  v.  Schinasi,  215  12.  See  infra,  par.  505  et  seq.,  as  to 
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value  of  the  land  for  general  purposes,  is  regarded  as  a  defect  in  the 
vendors  title,  giving  the  purchaser  the  right  to  reject  the  title  and 
depriving  the  vendor  of  the  right  to  compeL  the  purchaser  to  perform, 
where  the  vendor  is  under  an  obligation  to  make  a  good  title  free  and 
clear  of  incumbrances.18 

235.  Outstanding  Leasehold. — If  at  the  time  of  the  making  of  the 
contract  the  land  is  subject  to  an  outstanding  lease  which  will  not  ex- 
pire before  the  time  for  the  completion  of  the  contract,  and  the  pur- 
chaser is  unaware  of  this  fact,  he  is  not  required  to  accept  a  conveyance 
subject  to  the  lease,  and  the  offer  of  the  vendor  to  convey  subject  to  the 
lease  is  not  a  performance  of  his  obligation  to  convey  a  good  title.14 
It  would  be  otherwise,  however,  if  the  purchaser  was  made  aware  of 
and  purchased  with  full  knowledge  of  the  outstanding  leasehold.15  A 
lease  executed  by  the  vendor  after  the  making  of  the  contract  may  also 
constitute  an  incumbrance  justifying  the  purchaser  in  refusing  to 
accept  a  conveyance  subject  to  the  lease.16 

236.  Dower  Generally. — An  outstanding  right  of  dower  consum- 
mate renders  the  title  unmarketable.17  And  an  inchoate  right  of 
dower  is,  according  to  the  better  view,  an  incumbrance  within  the 
meaning  of  a  vendor's  agreement  to  convey  a  good  or  marketable 
title,  which  means  a  title  free  of  incumbrances ; 18  it  is  an  existing 
incumbrance,  and  not  a  mere  possibility  or  contingency  which  is  to 
be  deemed  an  incumbrance  only  when  it  becomes  consummate.19 
Therefore,  where  the  vendor  is  required  to  convey  a  title  free  of 
incumbrances,  a  tender  of  his  warranty  deed,  in  which  his  wife  does 
not  join  so  as  to  bar  her  dower,  is  not  a  performance  of  or  an  offer  to 
perform  his  contract,20  and  the  purchaser  may  reject  such  a  convey- 

restrictions  and  restrictive  agreements  18.  Vaughan  v.  Butterfield,  85  Ark. 

generally.  289,  107  S.  W.  993,  122  A.  S.  R.  31; 

13.  Peabody  Heights  Co.  v.  Willson,  Porter  v.  Noyes,  2  Greenl.  (Me.)  22, 
82  Md.  186,  32  AtL  386,  1077,  36  11  Am.  Dec.  30;  Greenwood  v.  Ligon, 
L.R.A.  393;  Gibert  v.  Peteler,  38  N.  10  Smedes  &  M.  (Miss.)  615,  48  Am. 
Y.  165,  38  N.  E.  165, 97  Am.  Dec  785.  Dec.  775;  Withers  v.  Baird,  7  Watts 

Note:  38  L.R.A.(N.S.)   34.  (Pa.)  227,  32  Am.  Dec.  754;  Wright  v. 

14.  Kuhn  v.  Eppstein,  219  HI.  154,  Young,  6  Wis.  127,  70  Am.  Dec.  453. 
76  N.  E.  145,  2  L.R.A.(N.S.)  884;  Notes:  11  Am.  Dec.  39;  38  L.R.A. 
Eppstein  v.  Kuhn,  225  HI.  115,  80  N.  (N.S.)  33. 

E.  80, 10  L.R.A.(N.S.)  117;  Tucker  v.  19.  Porter  v.  Noyes,  2  Greenl.  (Me.) 

Woods,  12  Johns.  (N.  Y.)  190,  7  Am.  22,  11  Am.  Dec.  30. 

Dec.  305.  20.  Porter  v.  Noyes,  2  Greenl.  (Me.) 

Note:  38  L.R.A.(N.S.)  32.  22,   11  Am.   Dec.  30;   Greenwood  v. 

15.  Weadock  v.  Champe,  193  Mich.  Ligon,  10  Smedes  &  M.  (Miss.)  615, 
553,  160  N.  W.  564,  Ann.  Cas.  1918C  48  Am.  Dec.  775;  Feemster  v.  May, 
874.  13  Smedes  &  M.  (Miss.)  275,  53  Am.. 

16.  Durham  v.  Wick,  210  Pa,  St.  Dec.  83 ;  Evans  v.  Kingsberry,  2  Rand. 
128,  59  AtL  824,  105  A.  S.  R.  789,  2  (Va.)  120,  14  Am.  Dec.  779.  As  to 
Ann.  Cas.  929.  whether  an  inchoate  right  of  dower  is  a 

17.  Note:  38  L.R.^.(N.S.)  33.  breach  of  a  covenant  against  incunv 
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ance  and  maintain  an  action  for  damages  for  breach  of  contract.1  On 
the  other  hand  the  view  has  been  taken,  where  the  agreement  was  to 
make  a  deed  free  and  clear  of  incumbrance,  that  an  inchoate  right  of 
dower  is  not  an  incumbrance  within  the  meaning  of  the  agreement, 
as  the  word  "incumbrance"  as  so  used  means  a  settled,  fixed  incum- 
brance.8 This  would  be  true  if  the  agreement  of  the  vendor  to  give  a 
warranty  deed  or  the  like  is  construed  as  merely  going  to  the  form  of 
the  deed  and  not  the  title.8  And  where  the  purchase  was  made  with 
knowledge  of  an  outstanding  claim  of  dower  a  court  of  equity  has 
refused  to  relieve  the  purchaser  from  liability  for  the  purchase  money, 
leaving  him  to  such  legal  remedy  as  he  may  be  entitled  to  in  case  his 
title  should  at  any  future  time  be  disturbed  by  the  assertion  of  the 
dower  claim.4  A  title  is  not  defective  where  based  on  a  deed  by  a  man 
in  which  no  one  joins  as  his  wife,  the  deed  reciting  that  the  grantor 
was  unmarried,  and  there  being  no  evidence  to  the  contrary,5  and 
where  a  deed  contains  no  recital  as  to  whether  the  grantor  was  married 
or  single,  this  apparent  defect,  if  in  fact  one,  may  be  cured  by  affi- 
davit.6 In  this  connection  it  may  be  noted  that  celibacy  being  the 
natural  state  is  presumed  to  continue  "until  the  fact  of  marriage  is 
proved.7  The  question  whether  the  court  will  decree  specific  per- 
formance with  an  allowance  for  or  indemnity  against  a  claim  for 
dower  is  discussed  later.8 

237.  Muniments  of  Title. — In  England,  under  the  common  law,  all 
the  title  deeds  to  real  estate  went  with  the  land  to  the  purchaser,  and 
it  may  have  been  reasonable  there  to  require  the  purchaser  to  produce 
the  original  deed  to  a  prior  grantee.  No  system  of  registration  pre- 
vailed, and  the  preservation  of  the  title  deeds,  by  which  the  estate  had 
been  transferred  from  hand  to  hand,  became  of  great  importance. 
They  were  in  the  nature  of  heirlooms,  and  descended,  together  with 
the  chests  in  which  they  were  contained,  to  the  heir.*  No  transfer  of 
land  could  safely  be  made  without  them,  and  no  one  was  supposed  to 
have  a  right  to  their  possession  unless  he  had  some  claim  on  or  inter- 
est in  the  land.  Whenever  a  supposed  owner  offered  his  estate  for 
sale  or  mortgage,  it  was  necessary  for  him  to  produce  his  title  papers, 
and  their  absence  from  his  possession  when  demanded  cast  a  suspicion 

brances  within  the  meaning  of  such  a  St.  450,  67  N.  E.  896,  96  A.  S.  R. 

covenant  in  a  conveyance,  see  Cove-  672.     See  supra,  par.  202  et  seq. 

nants,  vol.  7,  p.  1137.  4.  Greenleaf  v.  Queen,  1  Pet.  138, 

1.  Vanghan  v.  Butterfield,  85  Ark.  7  U.  S.  (L.  ed.)  85. 

289,  107  S.  W.  993,  122  A.  S.  R.  31.      6.  Note:  38  L.R.A.(N.S.)  25. 

2.  Bostwick  v.  Williams,  36  Ilk  65,       6.  Attebery  v.  Blair,  244  111.  363, 
85  Am.  Dec.  385  (referring  with  ap-  91  N.  E.  475,  135  A.  S.  R.  342. 
proval  to  federal  authority).  7.  See  Evidence,  vol.  10,  p.  884. 

3.  Bostwick  v.  Williams,  36  111.  65,       8.  See  infra,  par.  244. 

85  Am.  Dec.  385.  See  also  People's  9.  See  White  v.  Hutchings,  40  Ala. 
Sav.  Bank  Co.  v.  Parisette,  68  Ohio  253,  88  Am.  Dec.  766. 
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on  his  title,  and  put  the  other  party  on  inquiry.10    And  in  this  con- 
nection it  may  be  noted  that  a  mortgage  by  deposit  of  the  title  deeds 
has  been  recognized  in  England  from  an  early  date.11    In  this  country 
under  our  system  of  registration  of  deeds,  the  original  title  deeds  are 
no  longer  necessary  muniments  of  title  and  it  is  not  necessary  that 
a  vendor  produce  and  turn  over  to  the  purchaser  the  deeds  in  the 
chain  of  title,  the  statutes  making  the  records  evidence  equally  with 
the  originals; 12  and  on  conveying  to  another,  if  he  is  liable  as  war- 
rantor, he  has  the  right  to  retain  in  his  hands  the  immediate  deed  to 
himself,  as  a  protection  against  claims  for  the  recovery  of  the  prop- 
erty which  might  afterwards  be  attempted.11 

238.  Abstract  of  Title  Generally. — An  abstract  of  title  as  known  in 
this  country  is  simply  a  compilation  in  an  abridged  form  of  the  record 
of  the  vendor's  title ;  it  is  a  summary  of  the  most  important  parts  of 
the  deeds  and  other  instruments  comprising  the  evidences  of  title, 
arranged  in  chronological  order,  and  intended  to  show  the  original 
source  and  incidents  of  title,  and  a  statement  of  all  the  charges,  in- 
cumbrances, liens,  and  liabilities  to  which  the  property  may  be  sub- 
jected.14   In  England  it  has  always  been  customary  for  the  vendor  to 
deliver  to  the  purchaser  or  his  attorney  an  epitome  of  the  title  deeds, 
to  enable  him  to  investigate  the  title ;  u  and  under  the  recent  vendor 
and  purchaser  act,  even  though  the  contract  does  not  expressly  require 
the  vendor  to  furnish  an  abstract  of  his  title,  it  is  incumbent  on  him 
to  do  so  when  requested  by  the  purchaser.1*    In  this  country,  in  the 
absence  of  a  stipulation  therefor  in  the  contract  of  sale,  the  purchaser 
must  himself  search  the  records  and  determine  therefrom  the  validity 
of  the  title,  and  there  is  no  implied  obligation  on  the  part  of  the  ven- 
dor to  furnish  an  abstract  of  the  title.17    And  an  agent  for  the  sale  of 

10.  See  Kelly  v.  Lehigh  Min.,  etc.,  bility  of  abstractors  generally. 

Co.,  98  Va.  405,  36  S.  E.  511,  81  A.  15.  White    v.    Hutchings,    40    Ala. 

S.  R.  736.  253,  88  Am.  Dec.  766.     See  State  v. 

11.  See  Mortgages,  vol.  19,  p.  277  Grimes,  29  Nev.  50,  84  Pac  1061,  124 
et  seq.;  Statute  of  Frauds,  voL  25,  A.  S.  R.  883,  5  L.R.A.(N.S.)  545; 
p.  570.  Kelly   v.   Lehigh  Min.,   etc.,    Co.,   98 

12.  White  ▼.  Hutchings,  40  Ala.  Va.  405,  36  S.  E.  511,  81  A.  S.  R.  736. 
253,  88  Am.  Dec.  766;  Kelly  v.  Lehigh  Note:  81  A.  S.  R.  740. 

Min.,  etc,  Co.,  98  Va.  405,  36  S.  E.       16.  Note:  43  L.R.A.(N.S.)   45. 
511,  81  A.  S.  R.  736.    See  also  Parker      17.  Easton  v.  Montgomery,  90  Cal. 
v.  Carolina  Say.  Bank,  53  S.  C.  583,  31  307,  27  Pac.  280,  25  A.  S.  R.  123; 
S.  E.  673,  69  A.  S.  R.  888.  Turn  Verein  Eiche  v.  Kionka,  255  111. 

13.  White  v.  Hutchings,  40  Ala.  392,  99  N.  E.  684,  43  L.R.A.(N.S.) 
253,  88  Am.  Dec  766.  44;  State  v.  Grimes,  29  Nev.  50,  84 

14.  Attebery  ▼.  Blair,  244  IU.  363,  Pac.  1061,  124  A.  S.  R.  883,  5  L.R.A. 
91  N.  E.  475,  135  A.  S.  R.  342.  (N.S.)   545;  Spengler  v.  Sonnenberg, 

Note:  43  L.RA.(N.S.)  45.  88  Ohio  St.  192,  102  N.  E.  737,  Ann. 

See  Abstract  of  Title,  vol.  1,  p.  Cas.  1914D  1083,  52L.R.A.(N.S.)  510; 
89  et  seq.,  as  to  the  business  of  fur-  Thompson  v.  Robinson,  65  W.  Va.  506, 
nishing  abstracts  of  title  and  the  lia-  64  S.  E.  718,  17  Ann.  Cas.  1109. 
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land  has  no  implied  authority  to  hind  his  principal  to  furnish  an 
abstract  of  the  title.18 

239.  Agreement  for  Abstract  of  Title.— Frequently  the  contract  ex- 
pressly requires  the  vendor  to  furnish  an  abstract  of  his  title,  and  the 
cases  all  agree  that  Jthis  is  a  material  provision  and  must  be  complied 
with.19  If  the  agreement  is  silent  as  to  the  time  when  the  abstract  is 
to  be  furnished,  it  is  the  duty  of  the  vendor  to  furnish  it  within  a 
reasonable  time  for  examination  before  the  contract  is  to  be  consum- 
mated.20 Though  ordinarily  the  vendor  may  tender  an  abstract  show- 
ing a  marketable  title  at  any  time  prior  to  the  rescission  by  the  pur- 
chaser of  the  contract  of  sale  for  the  vendor's  failure  in  this  regard,1 
the  time  for  furnishing  it  may  be  made  of  the  essence  of  the  contract, . 
entitling  the  purchaser  to  rescind  on  the  failure  of  the  vendor  to  per- 
form his  agreement  in  this  respect.*  The  object  of  requiring  the  ven- 
dor to  furnish  an  abstract  of  title  is  to  enable  the  purchaser  to  acquire 
information  as  to  the  state  of  the  title  without  resort  to  other  means, 
and  therefore  the  abstract  must  on  its  face  show  a  good  title. s  Im- 
perfections in  the  abstract  such  as  a  failure  to  show  who  were  the 
heirs  of  an  intestate,  or  to  state  whether  a  grantor  was  married  or 
single,  or  to  explain  a  discrepancy  in  the  spelling  of  a  grantee's  name, 
may  be  cured  by  affidavits  showing  the  necessary  facts.4  The  require- 
ment that  the  vendor  shall  furnish  an  abstract  of  title  is  for  the  bene- 
fit of  the  purchaser,  and  may  be  waived  by  him,5  and  he  may  waive, 
by  a  failure  to  object,  imperfections  in  the  form  of  the  abstract.*  In 
the  majority  of  the  cases  considering  the  duty  of  the  vendor  to  fur- 
nish an  abstract  of  title,  the  question  has  come  up  either  with  regard 
to  the  right  of  the'  vendor  to  enforce  the  contract  of  sale,  or  the  right 

18.  Spengler  v.  Sonnenberg,  88  N.  E.  475,  135  A.  S.  R.  342;  Bus- 
Ohio  St.  192,  102  N.  E.  737,  Ann.  Cas.  well  v.  0.  W.  Kerr  Co.,  112  Minn. 
1914D  1083,  52L.R.A.(N.S.)  510.  388,  128   N.  W.  459,  21  Ann.   Cas. 

19.  Kelsey  v.  Crowther,  162  U.  S.  837. 

404,  16  S.  Ct.  808,  40  U.  S.  (L.  ed.)       Note:  43  L.R.A.(N.S.)   45. 

1017;  Attebery  v.  Blair,  244  111.  363,       4.  Attebery  v.  Blair,  244  111.  363,  91 

91TNV,E*  4Io'435  A;J'  £Q3£2;  ^?  K  E-  475> 135  A-  S-  R-  342-    See  also 

qi  V°p  T V  v  q^^t48^  ^V^w'  Van  ftmdy  v«  She*ey,  90  Kan.  253, 
^L.RA.(NS.)457;Buswellv.O.W.  133   pac    720    47  ^^^    545 

450*21  Ann "a?8S7  h°ldhlg  that  *»  abstract  of  title  *** 

Note-  43  LR  A  (N  S  )  47  be  made  to  exhibit  a  S004*  title  bv  at" 

20.  Buswelf  v.*  6.  W.  Kerr'  Co.,  112  tachln*  to  *  *he  ^vits  of  credible 
Minn.  388,  128  N.  W.  459,  21  Ann.  Pe/sons  w£°.  kn.ow  the  facts>  showing 
Cas    837  intestacy,  heirship,  capacity  to  convey, 

Note:  43  L.R.A.(N.S-)  47.  ***    the    satisfaction    of    all    claims 

1.  Note:  43  L.R.A.(N.S.)  47.  against  the  estate  of  the  deceased. 

2.  Note:  43  L.R.A.(N.S.)   47.     See  5-  Note:  43  L.R.A.(N.S.)  48. 
supra,  par.  157  et  seq.,  as  to  when  <*•  Moot  v.   Business  Men's  Invest, 
time  is  of  the  essence  of  contracts  for  Ass'n,  157  N.  Y.  201,  52  N.  E.  1,  45 
the  sale  of  land.  L.R.A.   666. 

3.  Attebery  v.  Blair,  244  111.  363,  91  Note:  43  L.R.A.(N.S.)  48. 
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of  die  purchaser  to  rescind,  and  but  few  cases  have  involved  the  right 
of  the  purchaser  to  sue  at  law  for  breach  of  contract  where  the  breach 
was  based  solely  on  the  failure  of  the  vendor  to  furnish  an  abstract 
In  these  cases,  however,  the  right  to  maintain  such  an  action  is  up- 
held.' 

240.  Waiver  by  Purchaser  of  Objections  to  Title. — The  purchaser 
may  waive  objections  to  the  title  and  thereby  preclude  himself  from 
thereafter  setting  them  up  in  defense  of  a  suit  by  the  vendor  to  compel 
him  to  perform,8  or  to  recover  damages  for  his  refusal ;  *  as  where  his 
refusal  to  complete  the  purchase  is  based  on  other  grounds  than  de- 
fects in  the  title,  and  it  is  also  shown  that 'the  vendor  could  and  would 
have  remedied  such  defects  but  for  the  purchaser's.refusal.10  So  where 
the  refusal  is  based  on  specific  objections  to  the  title,  other  objections 
which  were  known  to  the  purchaser  and  which  might  have  been,  but 
were  not,  urged  against  the  sufficiency  of  the  vendor's  title  are  waived 
if  they  are  of  such  a  character  that  they  could  have  been  remedied  by 
the  vendor.11  This  has  been  held  true  where  the  land  was  subject  to 
an  incumbrance,  such  as  an  attachment  lien,  which  the  vendor  could 
readily  have  removed,  and  the  purchaser  placed  his  absolute  refusal 
to  complete  the  contract  on  other  grounds,  as  such  refusal  excused  the 
vendor  from  tendering  a  deed  or  discharging  the  incumbrance  so  as 
to  be  in  a  condition  to  convey  a  good  title.12  As  a  general  rule  if, 
after  the  contract  is  made,  it  is  ascertained  that  the  title  of  the  vendor 
is  not  good,  the  purchaser  must  either  rescind  the  contract  and  restore 
possession,  or  accept  the  title  as  it  is  and  pay  the  purchase  price.  He 
cannot,  while  declining  to  pay  such  price  on  account  of  the  defect  in 
the  title,  hold  possession  of  the  property  until  the  title  shall  be  per- 
fected.19 But  a  purchaser  does  not  waive  objections  to  the  title,  so  as 
to  preclude  Tiim  from  withdrawing  from  the  contract,  by  taking  pos- 
session under  the  contract  and  remaining  in  possession  where  he  was 
ignorant  of  the  defect  at  the  time  of  the  making  of  the  contract.14  To 
constitute  a  waiver  under  such  circumstances  there  must  be  other  facts, 
such  as  show  that  he  had  a  knowledge  of  its  defects,  and  intended  to 

7.  Note:  43  L.R.A.(N.S.)  50.  13.  Worley  v.  Nethercott,  01  Cal. 

8.  Gans  v.  Renshaw,  2  Pa.  St.  34,  512,  27  Pac.  767,  25  A.  S.  R.  200; 
44  Am.  Dec.  152.  Dunn  v.  Mills,  70  Kan.  656,  79  Pac. 

9.  Cowdery  v.  Greenlee,  126  Ga.  146,  502,  3  Ann.  Cas.  363.  See  also 
786,  55  S.  E.  918,  8  L.R.A.(N.S.)  137;  Waddell  v.  Latham,  71  Miss.  351,  15 
Curtis  v.  Aspinwall,  114  Mass.  187,  19  So.  32,  42  A.  S.  R.  467. 

Am.  Rep.  332.  Note:  3  Ann.   Cas.  365. 

10.  Hampton  v.  Speckenagle,  9  14.  Columbia  Bank  v.  Hagner,  1 
Serg.  &  R.  (Pa.)  212,  11  Am.  Dec  Pet.  455,  7  U.  S.  (L.  ed.)  219;  New- 
704.  myer  v.   Roush,  21   Idaho   106,   120 

11.  Cowdery  v.  Greenlee,  126  Ga.  Pac.  464,  Ann.  Cas.  1913D  433;  Gans 
786,  55  S.  E.  918,  8  L.R.A.(N.S-)  137.  v.  Renshaw,  2  Pa.  St  34,  44  Am.  Dec. 

12.  Curtis  v.  Aspinwall,  114  Mass.  152;  Jones  v. "Taylor,  7  Tex.  240,  56 
187,  19  Am.  Rep.  332.  Am.  Dee.  48. 
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accept  such  title  as  could  be  made,  and  to  rely,  in  case  of  its  failure, 
on  the  covenants  of  warranty  for  redress.15 

241.  Act  of  Purchaser  Preventing^  Perfection  of  or  Clouding  Title. — 
Under  the  general  law  of  contracts,  if  the  act  of  the  obligee  is  the 
cause  of  nonperformance  it  will  discharge  the  obligor  from  the  duty 
to  perform.1*  If  the  contract  requires  the  vendor  to  convey  a  good 
title,  and  he  is  prevented  from  perfecting  his  title  by  the  act  of  the 
purchaser,  this  will  discharge  the  vendor  from  his  obligation  to  con- 
vey and  he  cannot  be  held  liable  for  a  breach  of  his  contract;  but 
this  does  not  include  a  case  where  the  title  was  in  fact  in  the  pur- 
chaser at  the  time  of  the  making  of  the  contract,  as  where  one  cove- 
nants to  convey  land  supposing  himself  to  be  entitled  to  it  as  an  heir, 
whereas  in  fact  the  purchaser  is  the  heir.17  If  it  is  the  duty  of  a 
purchaser  who  is  let  into  possession  to  pay  taxes  levied  on  the  land, 
his  omission  to  do  so  and  the  consequent  sale  of  the  land  for  taxes 
before  the  time  for  making  the  conveyance  arrives  do  not  affect  his 
liability  for  the  purchase  money,  as  the  loss  or  cloud  on  the  title  is 
attributable  to  his  own  fault  for  which  the  vendor  is  in  no  way 
responsible.18 

242.  Compensation  for  and  Indemnity  against  Defects  in  Title; 
Right  of  Vendor. — Ordinarily  a  purchaser  will  not  be  required  to  take 
the  title  with  compensation  for  a  defect  or  incumbrance  which  is 
not  immediately  removable  or  which  is  not  the  subject  of  reasonably 
accurate  compensation,1  such  as  a  quitrent  charged  on  the  land,8 
or  restrictions  or  restrictive  covenants  which  will  bind  the  land  at  law 
or  in  equity  in  the  hands  of  a  purchaser ;  *  and  this  rule  is  not  altered 
by  the  fact  that  the  purchaser  has  made  payments  under  the  contract 
with  knowledge  of  the  incumbrance.*  Where,  however,  the  land  is 
subject  to  a  contingent  charge  the  vendor  may  be  permitted  to  give 
adequate  security  against  any  demand  which  may  be  made  by  reason 
of  the  incumbrance,  and  where  this  is  done  the  purchaser  has  been 
compelled  to  accept  the  title.5  The  same  is  true  where  the  incum- 
brance is  such  that  it  may  be  immediately  removed  by  the  application 

16.  Jones  v.    Taylor,   7   Tex.   240,       Notes:  52  L.R.A.(N.S.)   959;  Ann. 
56  Am.  Dec.  48.  Cas.  1913A  717. 

16.  See  Contracts,  vol.  6,  p.  1012       2.  Gans  v.  Renshaw,  2  Pa.  St.  34, 
et  seq.  44  Am.  Dee.  152. 

17.  Kennedy  v.   Kennedy,   2   Bibb       S.  Gibert  v.  Peteler,  38  ,N.  Y.  165, 
(Ky.)  464,  5  Am.  Dec.  629.  97  Am.  Dec.  785. 

18.  Bradford   v.   Union   Bank,   13       4.  Gans  v.  Renshaw,  2  Pa.  St.  34,  44 
How.  57,  14  U.  S.  (L.  ed.)  50.    As  to  Am.  Dec.  152. 

the  duty  of  a  purchaser  to  pay  the  5.  Brewer  v.  Herbert,  30  Md.  301, 
current  taxes,  see  infra,  par.  277.  96  Am.  Dec.  582;  Borden  v.  Borden, 
1.  Gibert  v.  Peteler,  38  N.  Y.  165,  5  Mass.  67,  4  Am.  Dec.  32;  Thompson 
97  Am.  Dec.  785;  Gans  .v.  Renshaw,  2  v.  Carpenter,  4  Pa,  St  132,  45  Am. 
Pa.  St.  34,  44  Am.  Dec  152.  Dec.  681. 
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of  the  unpaid  purchase  money.*  The  mere  fact  that  incumbrances 
exist  which  the  vendor  has  not  removed,  or  even  is  unable  to  remove 
without  the  application  of  the  purchase  money  for  that  purpose,  will 
not,  it  has  been  held,  prevent  a  decree  for  a  specific  performance.7 
Ordinarily  where  the  title  of  the  vendor  fails  as  to  a  material  part  of 
the  land  agreed  to  be  conveyed,  he  cannot  compel  the  purchaser  to 
accept  the  part  to  which  he  has  good  title  with  compensation  for  the 
residue.8  In  a  number  of  cases,  however,  where  the  vendor  had  no 
title  to  a  small  part  of  the  land,  not  material  to  the  enjoyment  of  the 
rest,  or  where  there  was  a  small  deficiency  in  quantity,  the  purchaser 
has  been  required  at  the  suit  of  the  vendor  to  accept  the  title  with 
compensation.9 

243.  Right  of  Purchaser  Generally. — Defects  in  the  vendor's  title 
may  be  waived  by  the  purchaser  in  so  far  as  his  right  to  compel  the 
vendor  to  perform  is  affected ;  the  purchaser  may  waive  full  perform- 
ance and  accept  such  title  as  the  vendor  is  able  to  give.10  For  this 
reason,  if  the  purchaser  is  "willing  to  accept  the  deed  of  the  vendor 
without  the  joinder  of  his  wife  so  as  to  bar  her  inchoate  dower,  the 
vendor  cannot  object,  as  an  excuse  for  his  refusal  to  convey,  that  his 
wife  will  not  join  in  the  deed.11  Where  the  title  of  the  vendor  is 
defective  many  courts  permit  the  purchaser  to  require  the  vendor  to 
perform  to  the  extent  that  he  is  able,  with  an  abatement  for  incum- 
brances or  defects  which  cannot  be  presently  remedied ; M  as  where 
the  title  is  subject  to  an  unexpired  lease  depreciating  the  value  of  the 
fee,1*  or  to  an  unmatured  mortgage  or  the  like ; 14  or  where  the  vendor 
is  the  owner  of  only  an  undivided  or  partial  interest,15  or  where  there 

6.  Guild  v.  Atchison,  etc.,  R.  Co.,      Notes:  12  Am.  Dec.  324:  52  L.R.A. 
57  Kan.  70,  45  Pac.  82,  57  A.  S.  R.   (N.S.)  960. 

312,  33  L.R.A.  77;  Keepers  v.  Yocum,       10.  Corson  v.  Mulvany,  49  Pa.  St. 
84  Kan.  554, 114  Pac.  1063,  Ann.  Cas.  88,  88  Am.  Dec.  485.    See  also  Deakin 
1912A  748 ;  Foor  v.  Mechanics'  Bank,  v.  Underwood,  37  Minn.  98,  33  N.  W. 
etc.,  Co.,  144  Ky.  682,  139  S.  W.  840,  318,  5  A.  S.  R.  827. 
Ann.  Cas.  1913A  714;  Brewer  v.  Her-      Note:  10  L.R.A.(N.S.)  121. 
bert,  30  Md.  301,  96  Am.  Dec.  582.  n.  Corson  v.  Mulvany,  49  Pa.  St. 

Notes:  52  L.R.A.(N.S.)   964;  Ann.  g8,  88  Am.  Dec.  485. 
Cas.  1913 A  718.  Note:  Ann.  Cas.  1914A  207. 

«JvGndiJ^5 %>  ^t'a    q    »'       12-  Note:  10  L.R.A.(N.S.)  117.    As 
STo^t^  f  w*  ^  57  A*  S*         to  abatement  from  the  price  for  par- 

318!  McKeS r*.  Led,  Iitt.  SeL  Cas.  «■»  *2^*££^  Pif5 
(Ky.)  395, 12  Am.  Dw.  318.  **   *™SS°'  Pbr*ormancd'  voL   25> 

Notes:  12  Am.  Dec.  324;  52  L.R.A.  pp' ^T25°- .         v  ,      «ok  tii   -n- 
/wo\  ago  13.  Eppstein  v.  Kuhn,  225  111.  llo, 

9.  Keepers  v.  Yocum,  84  Kan.  554,  »  ».  E.  80  10  L^.A  (N.S  )  117 

114  Pac.  1063,  Ann.  Cas.  1912A  748;  **•  Smiddy  v.  Grafton,  163  Cal.  16, 

Finley  ▼.  Lynch,  2  Bihb  (Ky.)  566,  5  124  Pac.  433,  Ann.  Cas.  1913E  921. 

Am.  Dec.  635;  Charles  v.  James  Land,  15.  Moore  v.  Gariglietti,  228  HI.  148, 

etc     Co.   v.  Vernon,  129   Tenn.   637,  81  N.  E.  826,  10  Ann.  Cas.  560  and 

168  S.  W.  156,  52  L.R.A.(N.S.)  959.  note 
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is  a  deficiency  in  the  quantity  agreed  to  be  conveyed ; lf  and  in  such 
a  case  the  purchaser  cannot  be  required  to  take  other  lands  in  lieu  of 
an  allowance  for  the  deficiency.17  Other  cases,  however,  deny  the 
right  of  the  purchaser  to  demand  specific  performance  with  indemnity 
for  defects  in  the  title ; 18  and  where  the  title  is  encumbered  by  a 
mortgage  to  secure  a  contingent  liability,  the  right  of  a  court  of  equity 
to  decree  specific  performance  at  the  suit  of  the  purchaser  with  in- 
demnity against  any  claim  which  may  thereafter  be  asserted  under 
the  mortgage,  has  been  denied.19  If  there  is  a  deficiency  in  quantity 
the  vendor  cannot  as  a  general  rule  be  required  to  make  it  up  out  of 
other  lands  owned  by  him.20 

244.  Indemnity  or  Compensation  on  Account  of  Dower  Claim. — The 
view  is  taken  in  some  cases  that  where  the  vendor's  wife  refuses  to 
join  in  the  conveyances  the  court  will  decree  specific  performance  at 
the  suit  of  the  purchaser  and  require  the  vendor  to  furnish  indemnity 
against  the  inchoate  right  of  dower,  or  to  allow  a  diminution  in  the 
purchase  price  to  the  extent  of  the  outstanding  dower  interest.1  In 
other  cases,  however,  in  the  absence  of  fraud  the  courts  refuse  to  re- 
quire such  indemnity  or  to  allow  an  abatement  from  the  price,  and 
deny  relief  to  the  purchaser  by  way  of  specific  performance  unless  he 
is  willing  to  accept  the  vendor's  deed  without  the  joinder  of  the  wife,* 
especially  where  the  purchaser  at  the  time  of  the  making  of  the  con- 
tract knew  that  the  vendor  was  married,  and  his  wife  did  not  join 

16.  Rankin  v.  Maxwell,  2  A.  K.  Hemmelmann  Real  Estate  Co.  v. 
Marsh.  (Ky.)  488,  12  Am.  Dec.  431.  Spelbrink,  211   Mo.   671,  111   S.  W. 

17.  Note:  39  L.R.A.(N.S-)   786.  480,  14  Ann.  Cas.  652;  Hawralty  v. 

18.  Redfield  v.  Woodfolk,  22  How.  Warren,  18  N.  J.  Eq.  124,  90  Am. 
318,  16  U.  S.  (L.  ed.)  370.  As  to  Dec.  613  and  note;  People's  Sav. 
specific  performance  with  indemnity  Bank  Co.  v.  Parisette,  68  Ohio  St.  450, 
against  inchoate  dower  right,  see  f ol-  67  N.  E.  896,  96  A.  S.  R.  672 ;  Kuratli 
lowing  paragraph.  v.  Jackson,  60  Ore.  203,  118  Pac.  192, 

19.  Redfeld  v.  Woodfolk,  22  How.  1013,  Ann.  Cas.  1914A  203,  38  L.R.A. 
318,  16  U.  S.   (L.  ed.)   370.  (N.S.)  1195;  Clark  v.  .Seirer,  7  Watts 

20.  In  re  Porter,  129  La.  Ann.  (Pa.)  107,  32  Am.  Dec.  745;  Bark's 
1085,  57  So.  526,  39  L.R.A.(N.S.)  Appeal,  75  Pa.  St.  141,  15  Am.  Rep. 
785.  587;    Burk  v.  Serrill,  80  Pa.  St.  413, 

Note:  39  L.R.A.(N.S.)  785.  21  Am.  Rep.  105;  Graybill  v.  Brugb, 

1.  Martin  v.  Merritt,  57  Ind.  34,  26  89  Va.  895,  17  S.  E.  558,  37  A.  S.  R. 
Am.  Rep.  45;  Leach  v.  Forney,  21  894,  21  L.R.A.  133.  But  see  Tebeau 
la.  271,  89  Am.  Dec.  574;  Woodbury  v.  Ridge,  261  Mo.  547, 170  S.  W.  871, 
v.  Luddy,  14  Allen  (Mass.)  1,  92  Am.  L.R.A.1915C  367. 

Dec.  731;  Wright  v.  Young,  6  Wis.  Notes:  89  Am.  Dec.  578,  579;  96 

127,  70  Am.  Dec.  453.  A.    S.   R.    677;    24   L.R.A.   765;   10 

Notes:  24  L.R.A.   765;    10  L.R.A.  L.R.A.(N.S.)    121;    38   IxR.A.(N.S.) 

(N.S.)    121;   38  L.R.A.(N.S.>    1196;  1196;  Ann.  Cas.  1914A  207. 

Ann.  Cas.  1914A  208.  See  Husband  and  Wife,  vol.  13,  p. 

2.  Barbour  v.  Hickey,  2  App.  Cas.  1337;  Specific  Performance,  vol,  25, 
(D.  C.)   207,  24  L.R.A.  763;  Aiple-  pp.  317-320. 
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in  the  contract ;  *  though  such  indemnity  may  be  given  the  purchaser 
where  the  refusal  of  the  vendor's  wife  to  join  in  the  deed  was  due  to 
the  fraudulent  persuasion  of  the  vendor.4  While  the  contrary  view 
is  taken  in  some  of  the  early  English  cases,5  it  is  now  generally  held 
that  if  a -wife  refuses  to  join  in  her  husband's  conveyance  he  will  not 
be  required  under  penalty  for  contempt  to  secure  her  joinder,  as  this 
would  naturally  result  in  his  exercise  or  attempt  to  exercise  undue 
coercion  over  her.6 

245.  Time  of  Existence  of  Defect  in  Title. — The  agreement  of  the 
vendor  to  convey  a  good  title  free  and  clear  of  all  incumbrances  is  con- 
sidered as  referring  to  the  character  of  the  title  at  the  time  when  the 
conveyance  is  to  be  made.7  If  from  the  vendor's. negligence  or  default 
the  title  has  been  lost,  or  the  property  becomes  encumbered  by  judg- 
ments, taxes,  forfeiture,  or  otherwise,  before  the  time  for  conveying 
it,  he  cannot  insist  on  performance  by  the  other  party  until  he  relieves 
the  title  from  such  subsequent  incumbrance.8  It  has  been  held  that 
if  the  contract  provides  for  the  payment  of  part  of  the  purchase  price 
at  a  subsequent  date,  whereupon  the  vendor  will  convey  "a  good  and 
clear  title  free  from  all  incumbrances,"  the  vendor  is  answerable  for 
any  incumbrance  or  failure  of  title  arising  after  the  sale  and  before 
the  making  of  the  deed,  though  not  due  to  his  fault.*  And  there  are 
cases  in  which  the  vendor,  though  unable  to  comply  strictly  with  his 
contract,  will  be  permitted  within  a  reasonable  time  to  perfect  his 
title.10  On  the  other  hand,  if  the  vendor  is  able  to  convey  a  good 
title  when  the  time  for  performance  arrives,  this  is  sufficient  though 
his  title  may  have  been  defective  at  the  time  of  the  making  of  the 
contract ; M  and  where  the  contract  contemplates  that  the  purchaser 
shall  examine  the  title  and  report  to  the  vendor  defects  therein  which 
he  desires  removed,  the  vendor,  in  the  absence  of  any  time  fixed  by 
the  agreement  within  which  the  defects  are  to  be  removed,  will  be 

3.  Kuratli  v.  Jackson,  60  Ore.  203,  8.  Cooper  ▼.  Tyler,  46  111.  462,  95 
118  Pac.  192,  1013,  Ann.  Cas.  1914A  Am.  Dec.  442. 

203,  38  Lii.A.(N.S.)  1195.  9.  Kares  v.  Covell,  180  Mass.  206, 

4.  Young  v.  Paul,  10  N.  J.  Eq.  401,  62  N.  E.  244,  91  A.  S.  B.  271. 

64  Am.  Dec.  456.  10.  Burks  v.  Davies,  85  CaL  110,  24 

Note:  Ann.  Cas.  191 4A  207.  Pac.  613,  20  A.  S.  R.  213. 

5.  Note:  89  Am.  Dec.  576.  11.  Easton  v.  Montgomery,  90  Cal., 

6.  Leach  v.  Forney,  21  la  271,  89  307,  27  Pac.  280,  25  A.  S.  R.  123; 
Am.  Dec.  574;  Weed  v.  Terry,  2  Doug.  Hanson  v.  Fox,  155  Cal.  106,  99  Pac. 
(Mich.)  344,  45  Am.  Dec.  257;  Clark  489, 132  A  S.  R.  72,  20  L.R.A.(N.S.) 
▼.  Seirer,  7  Watts  (Pa.)  107,  32  Am.  338;  Backman  v.  Park,  157  Cal.  607, 
Dec.  745;  Watts  v.  Kinney,  3  Leigh  108  Pac  686, 137  A.  S.  R.  153;  Curtis 
(Va.)  272,  23  Am.  Dec.  266.  v.  Aspinwall,  114  Mass.  187,  19  Am. 

Notes:  89  Am.  Dec.  576;  14  Ann.  Rep.  332;  Gregory  v.  Christian,  42 
Cas.  671;  Ann.  Cas.  1914A  207.  Minn.  304,  44  N.  W.  202,  18  A.  S.  R. 

7.  Kares  v.  Covell,  180  Mass.  206,  507;  Bobo  v.  Martin,  1  Spears  I*  (S. 
62  N.  B.  244,  91  A.  S.  R.  271.  C.)  26,  40  Am.  Dec.  587. 
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allowed  a  reasonable  time  therefor.1*  Ordinarily  a  purchaser  who  re- 
fuses to  fulfil  his  contract  because  of  an  alleged  defect  in  the  title  at 
the  time  the  conveyance  is  tendered  is  entitled  to  rest  on  the  state  of 
facts  existing  at  the  time  of  such  refusal ; lf  and  where  the  action  is 
one  at  law,  and  a  conveyance  of  a  good  title  was  not  tendered  before 
the  action  by  the  vendor  was  instituted,  it  cannot  be  maintained 
though  the  vendor's  title  is  thereafter  perfected.14  The  broad  view 
has  been  taken  that  the  right  of  the  vendor  to  a  decree  for  specific 
performance  will  be  determined  in  accordance  with  the  condition  of 
things  existing  at  the  time  his  bill  is  filed,  and  if  he  was  not  then  in 
a  position  to  make  good  title  the  bill  will  be  dismissed,  notwithstand- 
ing he  may  thereafter  be  able  to  do  so.15  It  is  held  in  other  cases  that 
it  is  not  necessary  that  the  vendor  should  have  been  able  to  make  a 
good  title  at  the  time  of  the  filing  of  his  bill,  provided  he  is  able  to 
do  so  at  the  time  of  the  decree  or  at  the  time  when  the  master  or 
referee  makes  his  report16 

246.  Proof  of  Title. — In  England,  under  the  common  law  which 
made  no  provision  for  registering  titles,  a  vendor  in  order  to  show  an 
offer  to  perform  on  his  part,  where  the  contract  calls  expressly  or  im- 
pliedly for  a  good  title,  must  prove  affirmatively  that  he  has  a  good 
title,  whether  the  question  arises  in  an  action  at  law  for  the  purchase 
money  or  in  a  suit  in  equity  for  specific  performance.17  In  this  coun- 
try, however,  where  titles  are  recorded,  a  different  rule  prevails,  and 
the  vendor  may  rely  on  his  tender  of  a  deed  without  producing  the 
evidence  of  his  title,  the  burden  being  on  the  purchaser  to  show  such 
a  defect  in  the  title  as  justifies  him  in  refusing  to  accept  the  deed.1® 
A  purchaser  who  refuses  to  take  title  on  the  ground  that  it  is  defective 
must  point  out  the  objection  and  give  proof  tending  to  establish  it, 
or  to  create  such  a  doubt  in  respect  thereto  as  to  render  the  title  un- 
marketable. If  the  defect  or  doubt  is  disclosed  on  the  face  of  the 
record  title,  he  need  go  no  further,  but  if  it  depends  on  some  extrinsic 
fact  not  disclosed  by  the  record  he  must  show  the  fact  which  justifies 
his  refusal  to  accept  the  title  tendered.19    And  it  has  been  held  that 

12.  Easton  v.  Montgomery,  90  Cal.  Seymour  v.  DeLancy,  3  Cow.  (N.  Y.) 
307,  27  Pac.  280,  25  A.  S.  R.  123.  445,  15  Am.  Dec  270;  Brown  v.  Haff, 

13.  Post  v.  Weil,  115  N.  Y.  361,  22  5  Paige   (N.  Y.)    235,  28  Am.  Dec. 
N.  E.  145,  12  A.  S.  R.  809,  5  L.R.A.  425. 

422.     See  also  Gregory  v.  Christian,       Notes:  28  Am.  Dec  429;  3  L.R.A. 

42  Minn.  304,  44  N.  W.  202,  18  A.  S.  740 ;  5  L.R.  A.  655. 

R.  507.  17.  See  Dwight  v.  Cutler,  3  Mich. 

14.  Withers  v.  Baird,  7  Watts  (Pa.)   566,    64    Am.    Dec.    105.      And    see 
227,  32  Am.  Dec.  754.  Records,  vol.  23,  p.  170  et  seq.,  for  the 

15.  Smith  v.  Hunter,  241  111.  514,  history  of  recording  acta. 

89  N.  E.  686,  132  A.  S.  R.  231.  18.  Dwight  v.  Cutler,  3  Mich.  566,  64 

16.  Hepburn  v.  Dunlop,  1  Wheat  Am.  Dec  105. 

179,  4  U.  S.  (L.  ed.)  65;  Borden  v.       19.  Simon   v.   Vanderveer,   155   N. 
Bordtn,  5  Mass.  67,  4  Am.  Dec.  32;  Y.  377,  49  N.  E.  1043,  63  A.  S.  R. 
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one  who  makes  a  bargain  to  trade  real  estate  properties  with  another 
cannot  avoid  his  contract  on  the  indefinite  plea  that  the  title  of  the 
other  is  "incumbered  by  liens  and  clouds,  so  that  the  title  is  unsatis- 
factory, unmerchantable,  and  defective/'  without  pleading  any  spe- 
cific defects,  and  without  adducing  any  evidence  in  support  of  such 
indefinite  plea.80    It  has  also  been  held,  however,  in  an  action  by  the 
vendor  for  the  purchase  money,  that  if  the  want  of  title  is  set  up  in 
defense,  the  burden  of  showing  prima  facie  a  good  title  is  wf  the 
vendor.1 

Conveyance 

247.  In  General. — The  duty  of  the  vendor  in  respect  to  the  convey- 
ance is  regulated  by  the  express  or  implied  provision  of  the  contract. 
If  Iiis  duty  to  convey  is  dependent  on  the  happening  of  a  certain  con- 
tingency there  is  ordinarily  no  such  duty  until  the  contingency  oc- 
curs ;  *  but  where  the  agreement*  is  to  convey  as  soon  as  the  vendor 
can.    acquire  the  title  he  must  show  that  he  has  attempted  to  acquire 
it.a       If  the  conveyance  is  to  be  made  at  a  future  day  when  the  pur- 
chase money  is  to  be  paid,  the  purchaser  cannot  place  the  vendor  in 
def  a.\alt  by  a  premature  tender  of  the  purchase  money  and  demand 
tlxa.t  a  conveyance  be  then  made.4    If  the  payment  of  the  purchase 
tnoixey  is  to  precede  the  making  of  the  conveyance  or  payment,  and  « 
the  execution  of  the  conveyance  is  dependent  on  concurrent  stipula- 
tions, the  vendor  cannot  be  deemed  in  default  unless  there  has  been 
*fc  offer  or  tender  by  the  purchaser  to  perform.6    The  vendor  may, 
however,  by  an  absolute  refusal  to  perform,  waive  the  necessity  for 
a&  actual  tender  by  the  purchaser.6    In  general,  where  there  is  a  con- 
tact to  convey  to  a  stranger,  it  will  be  construed  to  be  an  undertaking 

083.    See  also  Van  Gundy  v.  Shewey,  Cal.  83,  35  Pac-  767,  37  A.  S.  R.  23; 

90  Kan.  253,  133  Pac.  720,  47  L.R.A.  Hanson  v.  Fox,  155  Cal.  106,  99  Pac. 

(N.S.)  645.  489, 132  A.  S.  R.  72,  20  L.R.A.(N.S.) 

Note:  38  L.R.A.(N.S.)    39.  338;  CasseU  v.  Ross,  33  El.  244,  85 

20.  Spaeth  v.  Kouns,  95  Kan.  320,  Am.   Dec.    270;    Wells   v.    Smith,    7 

148  Pac.  651,  L.R.A.1915E  271.  Paige  (N.  ¥.)  22,  31  Am.  Dec.  274; 

1.  Negley  v.  Lindsay,  67  Pa.  St  McCoy  v.  Bixbee,  6  Ohio  310,  27  Am. 
217,  5  Am.  Rep.  427.  Dec.   258;   Randabaugh   v.   Hart,   61 

2.  Hobart  v.  Kehoe,  110  Minn.  490,  Ohio  St.  73,  55  N.  E.  214,  76  A.  S.  R. 
126  N.  W.  66,  136  A.  S.  R.  524.  361;  CasseU  v.  Cooke,  8  Seig.  &  R. 

3.  Spronle  v.  Winant,  7  T.  B.  Mon.  (Pa.)  268,  11  Am.  Dec.  610;  Thomp- 
(Ky.)  195,  18  Am.  Dec.  164.  son  v.  Carpenter,  4  Pa.  St.  132,  45 

4.  Hanson  v.  Pox,  155  Cal.  106,  99  Am.  Dec.  681;  Northwestern  Iron  Co. 
Pac.  489,  132  A.  S.  R.  72,  20  L.R.A.  v.  Meade,  21  Wis.  474,  94  Am.  Dec. 
(N.S.)  338.  557. 

Note:  20  L.R.A.(N.S.)  338.  6.  Martin  v.  Merritt,  57  Ind.  34,  26 

5.  Salmon  v.  Hoffman,  2  Cal.  138,  Am.  Rep.  45;  McPherson  ▼.  Fargo,  10 
56  Am.  Dec.  322;  Easton  v.  Mont-  S.  D.  611,  74  N.  W.  1057,  66  A.  S.  R 
gomery,  90  Cal.  307,  27  Pac  280,  25  723;  Wright  v.  Young,  6  Wis.  127,  70 
A.  S.  R.  123;  Naftzger  v.  Gregg,  99  Am.  Dec  453. 
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on  the  part  of  the  person  contracting  to  convey,  that  the  stranger  shall 
accept  the  conveyance,  and  an  offer  or  tender  to  convey  will  not  be 
equivalent  to  actual  performance,  as  it  would  be  where  the  conveyance 
is  to  be  made  to  a  party  to  the  contract.7  After  a  vendor  has  executed 
and  delivered  his  deed,  he  is  under  no  legal  obligation  to  re-execute 
another  in  case  of  the  loss  or  accidental  destruction  of  the  first,8  but 
froi©  an  early  date  courts  of  equity  have  assumed  jurisdiction  to  decree 
the  re-execution  of  lost  deeds.* 

248.  Right  to  Demand  Security  for  Deferred  Payments. — Where 
the  contract  calls  for  a  conveyance  before  the  time  arrives  for  the  pay- 
ment of  deferred  instalments  of  the  purchase  money,  and  there  is  no 
provision  in  the  contract  that  the  purchaser  shall  give  a  purchase 
money  mortgage,  the  vendor  has,  it  has  been  held,  no  right  to  demand 
the  giving  of  such  a  mortgage  as  a  condition  on  which  he  will  deliver 
the  deed.10  On  the  other  hand  it  has  been  held  that  as  the  vendor 
would  be  entitled  to  a  vendor's  lien  if  there  had  been  a  conveyance 
and  would  be  in  a  position  analogous  to  a  mortgagor,  he  is  also  en- 
titled, in  so  far  as  the  right  of  the  purchaser  to  specific  performance 
or  to  recover  back  the  purchase  money  is  concerned,  to  demand  a 
purchase  money  mortgage  before  executing  the  deed.11 

249.  Right  to  Personal  Deed  of  Vendor  Generally. — Ordinarily  the 
*  purchaser  is  entitled  to  a  conveyance  from  the  vendor  unless  it  is 

otherwise  Stipulated  in  the  contract,  and  he  cannot  be  required  to 
accept  a  conveyance  from  a  third  person,  though  the  latter's  deed 
would  convey  a  good  title.  This  is  true  though  the  contract  does  not 
expressly  call  for  a  warranty  deed,18  and  a  fortiori  where  the  convey- 
ance is  to  be  by  a  warranty  deed,  as  the  purchaser  is  entitled  to  the 
covenants  of  his  vendor  and  is  under  no  obligation  to  accept  in  lieu 
thereof  the  covenants  of  a  third  jperson.1*    It  has  been  held  that  where 

7.  Davis  v.  Parish,  Iitt.  Sel.  Cas.  Govern  v.  Hem,  53  Mass.  308,  26 
(Ky.)  153,  12  Am.  Dec.  287.  N.  E.  861,  25  A.  S.  R.  632,  10  LJLA. 

8.  Hoddy  v.  Hoard,  2  Ind.  474,  54  815. 

Am.  Dec.  456.  Notes:  37  L.R.A.(N.S.)  1123;  Ann. 

9.  Kent  v.  St.  Michael  Church,  136  Cas.  1913B  960. 

N.  Y.  10,  32  N.  E.  704,  32  A.  S.  R.  IS.  Birmingham    Matinee    Club    v. 

693,  18  L.R.A.  331.    See  Equity,  vol.  McCarty,  152  Ala.  571,  44  So.  642,  15 

10,  p.  291;  Lost  Papers  and  Records,  Ann.  Cas.  237,  13  L.R.A.(N.S.)  156; 

vol.  17,  pp.  1170-1173.  Geo.  H.  Paul  Co.  v.  Shaw,  86  Kan. 

10.  Cooper  v.  Tyler,  46  111.  462,  95  136,  119  Pac.  546,  Ann.  Cas.  1913B 
Am.  Dec.  442.  956,  37  L.R.A.(N.S.)  1123;  Pancoast 

11.  Salmon  v.  Hoffman,  2  Cal.  138,  v.  Dinsmore,  105  Me.  471,  75  Atl.  43, 
56  Am.  Dec.  322.  As  to  the  vendor's  134  A.  B.  R.  582;  Buswell  v.  0.  W. 
implied  lien  after  conveyance  gener-  Kerr  Co.,  112  Minn.  388,  128  N.  W. 
ally,  see  infra,  par.  310  et  seq.  459,  21  Ann.  Cas.  837;  Lawrence  v. 

i2.  Taylor  v.  Porter,  1  Dana  (Ky.)  Parker,  1  Mass.  191,  2  Am.  Dec.  10; 
421,  25  Am.  Dec.  155.    See  also  Me-  McVeety   v.   Harvey   Mercantile   Co., 
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the  contract  is  for  a  conveyance  by  the  vendor,  without  mentioning 
his  heirs,  the  purchaser  cannot  be  required  to  accept  a  deed  from  the 
heirs.14    Where  there  are  several  vendors  the  purchaser  has  the  right 
to  demand  that  all  join  in  the  deed; u  and  where  the  vendor  is  in 
fact  acting  as  the  agent  of  an  undisclosed  principal  the  purchaser  may 
still  demand  his  personal  deed,16  and  therefore  where  such  an  agent 
contracts  to  give  a  warranty  deed,  the  principal  cannot  enforce  the 
contract  and  require  the  purchaser  to  accept  a  deed  from  him.17 
Whero  the  purchaser  sues  the  administrator  of  the  vendor  to  recover 
back  the  part  of  the  purchase  money  paid  because  of  the  want  of  title 
in  his  ^vendor,  an  offer  of  the  administrator  to  convey  in  his  individual 
capacity,  though  he  may  have  a  good  title,  is  no  defense,  as  the  pur- 
chaser- is  entitled  to  a  deed  from  the  vendor  or  his  legal  representar 
tives.*8    Though  the  authorities  are  not  in  entire  accord,  it  has  been 
held,    ^here  the  vendor  is  the  owner  of  the  equitable  title  only,  that 
the  pvuchaser  is  not  required  to  accept  two  deeds,  one  from  the  vendor 
and  axiother  from  the  holder  of  the  legal  title,  and  thereby  incur  the 
expense  of  recording  the  two  deeds.19    It  is  also  held  that  a  purchaser 
is  not  bound  to  receive  a  deed  executed  by  attorney,  unless  there  is 
some  very  strong  reason  for  it.    That  mode  of  execution  multiplies  his 
proofs  if  he  has  occasion  to  support  his  title,  for  he  is  obliged  to  prove 
the  execution  of  the  power  as  well  as  of  the  deed ;  and  he  may  bo  em- 
barrassed by  the  loss  or  destruction  of  the  power,  or  it  may  be  revoked 
^y  the  death  of  the  principal  before  its  execution  by  the  agent.20    An 
undertaking  by  executors  with  power  to  sell  real  estate  to  convey  by 
good  and  sufficient  deed  does  not  require  a  deed  in  which  all  the 
devisees  and  heirs  at  law  shall  join.1    According  to  the  better  view, 
where  the  vendor's  agreement  is  to  convey  a  title  free  of  incumbrances, 
he  must,  if  a  married  man,  tender  a  deed  in  which  his  wife  joins, 
so  as  to  bar  her  inchoate  right  of  dower.2    In  case  of  a  bond  condi- 
tioned on  a  conveyance  by  the  obligor  to  the  obligee,  a  tender  of  a 
deed  to  an  assignee  of  the  bond  is  not  at  law  a  performance  of  the  con- 
dition, as  irrespective  of  the  assignment  the  conveyance  should  be  to 
* 

24  N.  D.  245, 139  N.  W.  586,  Ann.  Cas.  Atl.  43, 134  A.  S.  B.  582. 

1915B  1028;  Cook  v.  Grant,  16  Serg.       Note:  Ann.  Cas.  19138  959. 

&  R.  (Pa.)  198,  16  Am.  Dec  564.  17.  Birmingham    Matinee    Club    v. 

Notes:  37  L.R.A.(N.S.)  1124;  Ann.  McCarty,  152  Ala.  571,  44  So.  642,  15 
Cas.  1913B  958.  Ann.  Cas.  237,  13  L.B.A(N.S.)   156. 

14.  Note:  37  L.R.A.(N.S.)   1123.  18.  Taylor  v.  Porter,  1  Dana  (Ky.) 

19.  Lawrence  v.  Parker,  1  Mass.  191,  421,  25  Am.  Dec.  155. 
2  Am.  Dee.  10.  19.  Note:  Ann.  Cas.  1913B  961. 

Notes:  37  L.RA.(N.S.)  1125;  Ann.       20.  Notes:  37   L.R.A.(N.S.)    1124; 
Cas.  1913B  961.  Ann.  Cas.  1913B  961. 

16.  Birmingham    Matinee    Club    v.       1.  Trogden  v.  Williams,  144  N.  C. 
McCarty,  152  Ala.  571,  44  So.  642,  15  192,  56  S.  E.  865,  10  L.R.A.(N.S.) 
Ann.  Cas.  237,  13  L.R.A.(N.S.)  156;  867. 
Pancoast  v.  Dinsmore,  105  Me.  471,  75      2.  See  supra,  par.  23& 
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the  obligee.*  The  terms  of  the  contract  may  be  such  as  to  render  a 
conveyance  in  which  a  third  person  is  the  grantor  a  compliance  with 
the  vendor's  undertaking,  as  where  the  contract  is  for  a  conveyance 
by  the  vendor,  his  successors  or  assigns,4  but  such  effect  will  not  ordi- 
narily be  given  to  an  agreement  to  convey  or  to  cause  to  be  conveyed.* 

250.  Waiver  of  Right  to  Vendor's  Personal  Deed. — The  purchaser 
may  waive  his  right  to  the  personal  deed  of  the  vendor.*  And  as  the 
objection  to  a  deed  that  it  is  executed  by  one  person  rather  than  by 

z  another  is  of  such  a  special  character  and  so  readily  remedied,  before 

a  purchaser  can  on  that  ground  justify  the  refusal  of  a  tender,  he 
should  in  fairness  to  the  vendor  call  attention  to  the  matter,  make  a 
specific  requirement,  and  allow  a  reasonable  opportunity  for  it  to  be 
met.7  It  is  alsp  held  that  if  the  vendor  tenders  a  full  and  complete 
title,  not  his  own,  and  the  vendee  refuses  to  accept  the  deed,  but  makes 
no  objection  that  the  title  is  not  deraigned  through  the  vendor,  he 
waives  that  irregularity,  and  is  answerable  for  a  breach  of  the  con- 
tract.8 

251.  Preparation  of  Deed  Generally. — In  England  the  rule  has  been 
laid  down  that  the  duty  of  preparing  the  deed  for  execution  is  placed 
on  the  purchaser,  and  to  entitle  him  to  proceed  against  the  vendor  for 
breach  of  his  agreement  to  convey  or  for  specific  performance  he  must 
allege  and  prove  that  he  prepared  and  tendered  to  the  vendor  a  prop- 
er deed  for  execution ;  9  though  it  has  been  said  that  even  in  England 
the  vendor  must  tender  a  deed  if  he  wishes  to  proceed  against  the  pur- 
chaser for  breach  of  the  agreement  to  purchase  or  for  specific  per- 
formance.10 In  this  country  the  duty  of  preparing  the  deed  and 
bearing  the  necessary  cost  thereof  is,  as  a  general  rule,  cast  on  the 
vendor,  and  this  rule  is  applied  irrespective  of  whether  the  proceedings 
are  by  the  vendor  or  by  the  purchaser,  the  purchaser  being  required 
at  the  most  to  demand  a  deed  and  wait  a  reasonable  time  for  its  execu- 
tion.11   This  is  in  accordance  with  the  general  rule  that  he  who  in 

3.  Wallace  v.  Shaffer,  12  Leigh  8.  Backman  v.  Park,  157  Cal.  607, 
(Va.)  622,  37  Am.  Dec.  687.  108  Pac.  686,  137  A.  S.  R.  153. 

4.  Note:  37  L.R.A.(N.S.)    1125.  9.  See  Taylor  v.  Longworth,  14  Pet. 

5.  Notes:  37  L.R.A.(N.S.)  1124;  172,  10  U.  S.  (L.  ed.)  405;  Smith  v. 
Ann.  Cas.  1913B  960.  Henry,  7  Ark.  207,  44  Am.  Dec.  540; 

6.  Backman  v.  Park,  157  Cal.  607,  Puller  v.  Hubbard,  6  Cow.  (N.  Y.) 
108  Pac.  686,  137  A.  S.  R.  153;  Geo.  13,  16  Am.  Dec.  423. 

H.  Paul  Co.  v.  Shaw,  86  Kan.  136,  Notes:  26  Am.  Dec  625;  50  Am. 
119  Pac.  546,  Ann.  Cas.  1913B  956,  Dec.  673. 

37   L.R.A.(N.S.)    1123;    Pancoast   v.      10.  See  Smith  v.  Henry,  7  Ark.  207, 
Dinsmore,  105  Me,  471,  75  Atl.  43,  44  Am.  Dec.  540. 
134  A.  S.  R.  582.  11.  Taylor   v.   Longworth,   14   Pet. 

Note:  Ann.  Cas.  1913B  963.  172, 10  U.  S.  (L.  ed.)  405  (announcing 

7.  Geo.  H.  Paul  Co.  v.  Shaw,  86  rule  in  Ohio) ;  Smith  v.  Henry,  7  Ar£ 
Kan.  136,  119  Pac.  546,  Ann.  Cas.  207,  44  Am.  Dec.  540;  Baston  v.  Clif- 
1913B  956,  37  L.R  A.(N.S.)  1123.         ford,  68  111.  67,  18  Am.  Rep.  547; 
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general  terms  covenants  to  do  a  particular  thing  shall  be  held  to  per- 
form his  covenant  without  the  aid  of  the  covenantee,  unless  such  aid 
be  indispensable  to  the  performance.1*  And  it  has  been  said  that  the 
contrary  view,  if  existing  in  England,  is  founded  on  custom  and  prac- 
tice and  not  on  any  legal  principle.19  An  absolute  refusal  on  the  part 
of  the  purchaser  to  complete  the  contract  may  dispense  with  the  neces- 
sity of  the  preparation  of  a  deed  by  the  vendor  and  its  tender  to  the 
purchaser.14 

252.  Application  of  American  Rule. — As  a  prerequisite  to  a  suit  by 
the  purchaser  for  specific  performance  a  tender  of  a  deed  to  the  vendor 
for  execution  is  not  necessary,15  especially  where  the  vendor  has  denied 
the  purchaser's  right  to  a  conveyance.1*  And  it  is  held  that  the  pur- 
chaser is  not  required  to  prepare  and  tender  a  deed  to  the  vendor  for 
execution  as  a  condition  precedent  to  his  right  to  rescind  for  the  fail- 
ure of  the  vendor  to  convey  and  sue  to  recover  back  the  purchase 
money  paid,17  or  to  sue  for  damages  for  a  breach  of  the  contract  by 
the  vendor.18  Likewise  in  an  action  by  the  vendor  for  the  purchase 
money,  payment  and  conveyance  being  concurrent  or  dependent  acts, 
a  plea  setting  up  the  failure  of  the  vendor  to  convey  need  not  allege 
a  tender  to  the  vendor  of  a  deed  for  execution.19  And  it  has  been  held 
that  where  a  general  offer  to  purchase  land  is  made,  an  acceptance 
requiring  the  purchaser  to  pay  the  cost  of  preparing  the  conveyance 
is  a  conditional  acceptance,  and  therefore  ineffectual.20  If  a  deed  is 
delivered  and  accepted  by  the  purchaser  which  is  ineffectual  by  reason 
of  formal  defects,  it  has  been  held  that  a  decree  for  the  re-execution 
of  a  proper  deed  will  be  denied  unless  it  appears  that  a  proper  deed 
was  prepared  and  presented  to  the  grantor,  for  execution.1    The  ex- 

Young  v.  Daniels,  2  la.  126,  63  Am.  15.  Taylor  v.   Longworth,   14  Pet. 

Dec.  477;  Tinney  v.  Ashley,  15  Pick.  175,  10  U.  S.  (L.  ed.)  405;  Young  v. 

(Mass.)  546,  26  Am.  Dec  620;  Rector  Daniels,  2  la,  126,  63  Am.  Dec.  477; 

v.  Purdy,  1  Mo.  186, 13  Am.  Dec.  494;  Walling  v.  Kinnard,  10  Tex.  508,  60 

Blood  v.  Goodrich,  9  Wend.  (N.  Y.)  Am.  Dec  216. 

68,  24  Am.  Dec.  121;  Raudabaugh  ▼.  16.  Davis  v.  Robert,  89  Ala.  402.  8 

Hart,  61  Ohio  St.  73,  55  N.  E.  214,  So.  114,  18  A.  S.  R.  126. 

It  i.  l;R36?!1AKs^08\(StnI:  £•£*&• <aata* 68  m  «> 18 

Sifl6lA;*Wa^ng^«K^ia^'  10TrTef  18-  Ra^abaugh  v.  Hart,  61  Ohio 
508,  60  Am.  Dec.  216 ;  Hoard  j.  Hun£  gfc  73  55  N  E  214  n  ^  fl  R  ^ 

mgton,  etc,  B.  Co.,  59  W.  Va.  91,  53      19  'g^th         H  '        „    .  .     „_ 

S.  E.  278,  8  Ann.  Cms.  929.  But  see  «  aJTtS.  \uT TZlJLv  -  r  ' 
Winter  v.  Jones,  10  Oa.  190,  54  An.  f*f»-  Dec-  ^  (overruling  earlier 
Dec    379  cases;. 

^Notes:  13  Am.   Dee.  495;  26  An,  ^^ffflS Wft .1Afi 

12.  Rector  v.  Purdy,  1  Mo.  186,  13  See  «*pra,  par.  21,  as  to  the  effect  of 
Am.  Dec.  494.  a  conditional  acceptance  of  an  effer  to 

13.  Tinney  #  ▼.    Ashley,    15    Pick,  sell  or  buy. 

(Mass.)  546,26  Am.  Dec  620.  1.  Morrison  v.   Caldwell,   5   T.   B. 

14.  See  infra,  par.  254.  Mon.  (Ky.)  426,  17  Am.  Dec.  84. 
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pense  of  preparing  the  conveyance  may  by  the  express  terms  of  the 
contract  be  cast  on  the  purchaser,  but  it  has  been  held  that  where  a 
lease  gives  the  lessee  the  right  to  purchase  and  requires  him  to  pay  the 
"cost  and  charge"  of  the  conveyance,  this  does  not  require  him  to  pay 
a  counsel  fee  for  the  investigation,  at  the  instance  of  the  vendor,  of 
his  right  to  a  conveyance,  but  merely  requires  him  to  pay  the  cost  of 
preparing  and  executing  the  conveyance  itself.8  Where  the  purchaser 
is  required  to  prepare  the  deed  and  send  it  to  the  vendor  for  execution 
"as  soon  as  possible"  after  the  time  given  for  the  investigation  of  the 
title,  this  merely  requires  that  he  send  the  deed  within  a  reasonable 
time  or  without  unreasonable  delay.8 

253.  Demand  for  Deed. — If  the  time  for  the  making  of  the  convey- 
ance is  specified  it  is  the  duty  of  the  vendor  to  have  the  deed  ready 
for  delivery  at  such  time  without  any  further  demand  by  the  pur- 
chaser therefor,*  and  this  is  true  where  the  agreement  is  to  convey 
when  the  purchase  money  is  paid  and  the  time  of  payment  is  speci- 
fied.5 If  no  time  is  specified  the  deed  is  to  be  delivered  within  a  rea- 
sonable time  on  demand  therefor  by  the  purchaser,6  and  to  place  the 
vendor  in  default  a  demand  by  the  purchaser  is  essential,7  and  after 
the  demand  the  vendor  is  entitled  to  a  reasonable  time  in  which  to 
have  the  deed  prepared.8  If  the  purchaser  himself  prepares  the  deed 
and  tenders  it  for  execution,  no  further  demand  or  delay  is  required 
to  place  the  vendor  in  default.9  Where  there  are  several  vendors  a 
demand  on  one  for  a  deed  is  sufficient  In  such  a  case  the  purchaser 
is  entitled  to  the  conveyance  of  the  entire  title,  and  after  the  refusal 
of  the  one  on  whom  the  demand  is  made  it  would  be  idle  to  make  a 
demand  on  the  others.10  In  case  of  the  death  of  the  vendor  a  demand 
must  be  made  on  the  heirs  to  entitle  the  purchaser  to  sue  the  personal 
representative  of  the  vendor  for  a  breach  of  the  contract;  a  demand 
on  the  personal  representative  is  nugatory,  as  he  has  no  title  to  the 

2.  Hollander  ▼.  Central  Metal,  etc.,  Goodrich,  9  Wend.    (N.  Y.)    68,  24 

Co.,  109   Md.   131,   71  Atl.  442,  23  Am.  Dec.  121. 

L.R.A.(N.S.)  1135.  8.  Gregory  v.   Christian,  42  Minn. 

8.  Dillinger  v.  Ogden,  244  Pa.  St.  304,  44  N.  W.  202,  18  A.  S.  R.  507; 

20,  90  Atl.  446,  Ann.  Cas.  1915C  533  Fuller  v.  Hubbard,  6  Cow.  (N.  Y.)  13, 

(holding   also   that  a  delay  of  nine  16  Am.  Deo.  423 ;  Fuller  v.  Williams,  7 

days  is  not  unreasonable).  Cow.   (N.  Y.)  53,  17  Am.  Dec.  498; 

4.  Rector  v.  Purdy,  1  Mo.  186,  13  Blood  v.  Goodrich,  9  Wend.  (N.  Y.) 
Am.  Dec.  494.  68,  24  Am.  Dee.  121;  Raudabaugh  v. 

5.  Rector  v.  Purdy,  1  Mo.  186,  »13  Hart,  61  Ohio  St.  73,  55  N.  E.  214, 
Am.  Dec.  494  and  note.  76  A.  S.  R.  361. 

6.  See  supra,  par.  155.  Notes:  16  Am.  Dee.  427;  37  A.  S. 

7.  Baker     v.     Whitesides,     Breese  R.  29. 

(111.)  174,  12  Am.  Dec.  168;  Fuller  v.       9.  Note:  16  Am.  Dee.  428. 
Hubbard,  6  Cow.  (N.  Y.)  13,  16  Am.      10.  Blood  v.  Goodrich,  9  Wend  (N. 
Dec.  423;  Fuller  v.  Williams,  7  Cow.  Y.)  68,  24  Am.  Dec  12L 
(N.  Y.)  53, 17  Am.  Dec  498;  Blood  v. 
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land  and  is  not  bound  to  seek  out  the  heirs,  and  if  difficulties  occur 
in  consequence  of  the  number,  the  infancy,  or  the  dispersed  state  of 
the  heirs,  it  is  the  misfortune  of  the  purchaser,  produced  by  the  death 
of  the  vendor.11  A$  the  purchaser  is  entitled  to  a  conveyance  from 
all  of  the  heirs,  if  one  of  them  should  refuse  this  would  dispense  with 
the  necessity  for  a  demand  on  the  others  before  suing  the  representa- 
tive.12 If  it  is  shown  that  the  vendor  neither  had  title  at  the  time 
of  the  making  of  the  contract  nor  acquired  any  thereafter,  it  has 
been  held  that  this  dispenses  with  the  necessity  for  a  demand  by  the 
purchaser.1* 

254.  Tender;  Waiver. — If  at  the  time  and  place  for  the  delivery  of 
the  deed  the  vendor  is  present  prepared  to  make  a  delivery,  and  would 
have  tendered  the  deed  but  for  the  evasion  of  the  purchaser,  this  is 
equivalent  to  a  tender.14  And  if  the  purchaser  prior  to  the  day  for 
the  delivery  announces  his  refusal  to  perform,  this,  according  to  the 
better  view,  dispenses  with  the  necessity  for  a  tender  of  a  deed  as  a 
prerequisite  to  an  action  for  breach  of  the  contract,  provided  the  ven- 
dor was  in  fact  able  and  willing  to  perform  at  the  required  time ;  as 
to  require  a  tender  in  such  a  case  would  require  the  vendor  to  do  a 
vain  and  useless  thing.16  It  is  a  general  principle  of  law  that  he  who 
prevents  a  thing  from  being  done  shall  not  avail  himself  of  the  non- 1 
performance  he  has  occasioned ;  and  this  applies  where  the  purchaser 
by  his  own  acts  prevents  the  vendor  from  performing,16  as  where  the 
vendor's  deed  was  to  follow  the  description  of  a  deed  in  the  possession 
of  a  third  person,  and  the  purchaser  induced  such  person  to  withhold 
the  deed  from  the  vendor  and  thus  disabled  the  latter  from  perform- 
ing his  tsontract  at  the  time  specified ; u  also  if  the  purchaser  request 
the  vendor  to  delay  the  delivery  of  the  deed  he  cannot  assert  that 
the  vendor  was  in  default  in  failing  to  deliver  it  at  the  time  specified,18 
and  though  time  is  made  of  the  essence  of  the  contract  the  purchaser 
may  waive  by  acquiescence  the  delay  of  the  vendor  in  making  the  con- 
veyance and  thereby  enable  him  to  enforce  specific  performance.19 

11.  Fuller  v.  Williams,  7  Cow.  (N.  As  to  the  effect  of  an  anticipatory 
Y.)  53,  17  Am.  Dee.  498.  breach    of    contract    generally,    see 

12.  Fuller  v.  Williams,  7  Cow.  (N.  Contracts,  vol.  6,  p.  1023  et  seq.; 
Y.)  53,  17  Am.  Dec.  498.  Sales,  vol.  23,  p.  1408  et  seq. 

13.  Tarwater  v.  Davis,  7  Ark.  153,  16.  Baker  v.  Whiteside,  Breese  (111.) 
44  Am.  Dec  534.  174,  12  Am.  Dec.  168. 

14.  Borden  v.  Borden,  5  Mass.  67,  17.  Gibson  v.  Dunnam,  1  Hill  L.  (S. 
4  Am  Dec  32.  C.)  289,  26  Am.  Dec.  180. 

15.  Hampton    v.     Speckenagle,    9  18.  Baker  v.  Whiteside,  Breese  (HI.) 
Serg.  &  B.  (Pa.)  212,  11  Am.  Dec.  174, 12  Am.  Dec.  168. 

704.    See  also  Lynch  v.  Postlethwaite,      19.  Pogh  v.    Chesseldine,   11   Ohio 

7  Mart.  0.  S.  (La.)  69,  12  Am.  Dec.  109,  37  Am.  Dec.  414.    See  supra,  par. 

495.  157  et  seq.,  as  to  when  time  is  of 

Note:  50  Am.  Dec.  673.  the  essence  of  the  contract  generally. 
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255.  Farm  of  Conveyance  Generally. — The  purchaser  is  entitled  to 
a  deed  sufficient  in  form  to  convey  the  land,  and  also,  under  our  sys- 
tem for  the  registration  of  deeds,  to  a  deed  executed  with  the  for- 
malities necessary  for  admitting  it  to  record.*0  While  ordinarily  the 
deed  in  the  description  of  the  subject  matter  of  the  sale  should  follow 
the  description  in  the  contract  so  as  to  pass  everything  the  vendor 
has  agreed  to  sell,  the  use  of  equivalent  words  is  sufficient  Thus  a 
water  right  appurtenant  to  a  mill  passes  by  the  word  "appurtenances" 
in  the  deed,  and  the  vendor  is  not  bound  to  insert  the  word  "privi- 
leges," for  that  purpose,  though  it  may  be  contained  in  the  proposal 
of  sale.1  The  vendor  is  entitled  to  have  inserted  in  the  deed  the  im- 
plied provisions  of  the  contract  as  well  as  the  express  ones,  and  there- 
fore the  purchaser  cannot  object  to  the  deed  because  it  contains  an 
express  provision  as  to  rights  in  a  party  wall,  if  such  provision  does 
no  more  than  to  state  the  rights  of  the  parties  respecting  the  wall  that 
would  have  been  implied  without  it*  If  the  contract  provides  that  the 
conveyance  shall  be  subject  to  contain  building  restrictions  or  the  like, 
the  vendor  is  entitled  to  have  the  restrictions  inserted  in  the  deed  * 
If  a  conveyance  is  to  be  decreed  in  favor  of  an  assignee  of  the  pur- 
chaser, the  deed  should  recite  the  consideration  paid  or  to  be  paid  to 
the  vendor  and  not  that  paid  to  the  assignor,  and  thus  limit  the  liabil- 
ity of  the  vendor  in  case  of  a  breach  of  the  covenant  of  warranty  to 
the  consideration  received  by  him.4  Where  a  married  woman  is 
named  as  the  purchaser,  or  as  entitled  to  the  conveyance,  the  decree 
for  specific  performance  by  the  vendor  should  direct  a  conveyance  to 
her,  leaving  her  husband  to  take  by  virtue  of  the  marriage  whatever 
right  he  may  have.5  If  the  deed  tendered  by  the  vendor  is  justly  lia- 
ble to  objections  as  to  matters  of  form  which  may  be  obviated,  it  is 
the  purchaser's  duty  to  state  his  objections,  and  his  unconditional 
refusal  to  accept  the  deed  is  a  waiver  of  such  objections.6 

256.  Covenants  Generally. — If  the  contract  contains  a  provision  as 
to  the  character  of  the  deed  to  be  given,  this  of  course  controls,  and  in 
decreeing  specific  performance  a  deed  of  the  form  so  provided  for 
should  be  decreed.7  A  deed  without  the  vendor's  personal  covenant  of 
warranty,  etc.,  is  fully  effective  to  convey  the  fee,  and  satisfies,  it  has 
been  held,  a  general  agreement  to  convey  or  to  give  a  deed  without 

20.  Knolhoff  v.  Mark,  68  Ore.  437,  agreements  generally,  see  infra,  par. 
136  Pac.  893,  Ann.  Cas.  1915D  1229.     505  et  seq. 

1.  Pickering  v.  Stapler,  5  Serg.  &  R.       4.  Sproule  v.  Winant,  7  T.  B.  Mon. 
(Pa.)  107,  9  Am.  Dec.  336.  (Ky.)  195,  18  Am.  Dec.  164. 

2.  Weadock  v.   Cbampe,  193  Mich.       5.  Sproule  v.  Winant,  7  T.  B.  Mon. 
553,  160  N.  W.  564,  Ann.  Cas.  1918C    (Ky.)  195,  18  Am.  Dec,  164. 

874.  6.  Gregg  v.  Von  Phul,  1  Wall.  274, 

3.  Abraham  v.  Stewart,  83  Mich.  7,  17  U.  S.  (L.  ed.)  536. 

46  N.  W.  1030,  21  A.  S.  R.  585.    As       7,  Note:  Ann.  Cas.  1915C  490. 
to  building  restrictions  and  restrictive 
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specification  as  to  its  form.8  And  the  same  ha$  been  held  true  as  to 
a  quitclaim  deed  where  the  contract  is  to  give  a  good  title,  and  the 
title  of  the  vendor  is  in  fact  good,  as  if  the  vendor  has  a  good  title 
which  passes  under  the  deed  its  form  cannot  be  material.9  Therefore 
it  has  been  held  error  in  decreeing  specific  performance  at  the  suit  of 
the  purchaser  to  require  the  execution  of  a  warranty  deed  where  the 
contract  contains  no  such  provision.  A  decree  for  a  conveyance  by  a 
deed  of  bargain  and  sale  will  give  to  the  respondent  all  that  he  con- 
tracted for.  To  add  thereto  covenants  not  stipulated  for,  which  are 
not  necessary  to  effect  a  transfer  of  the  estate,  will  give  him  what  his 
agreement  calls  for,  and  something  beyond.10  If  the  sale  is  by  a  ven- 
dor acting  in  a  fiduciary  or  ministerial  capacity,  he  is  not  required  to 
enter  into  any  general  personal  covenants  for  title  or  against  incum- 
brances ;  he  is  required  at  the  most,  in  the  absence  of  an  express  agree- 
ment to  the  contrary,  to  covenant  against  acts  and  incumbrances  done 
or  suffered  by  himself.11 

257.  View  that  Usual  Covenants  May  Be  Required. — In  England 
and  in  a  number  of  jurisdictions  in  this  country  the  view  is  taken 
that  in  every  contract  for  the  sale  of  land  the  vendor,  unless  he  acts  in 
a  ministerial  or  fiduciary  capacity  or  unless  there  is  something  in  the 
terms  of  the  contract  or  attendant  circumstances  which  shows  a  con- 
trary intention,  impliedly  engages  not  merely  to  give  a  good  title,18 
but  also  to  convey  by  a  deed  containing  the  usual  covenants  of  title.1' 
It  has  been  said  in  this  connection  that  if  the  purchaser  is  entitled  to 
a  good  title  and  is  to  accept  a  deed  by  which  the  agreement  of  the 
vendor  to  convey  such"  a  title  is  satisfied,  the  deed  should  be  such  as 
would,  in  the  event  of  a  paramount  title  ousting  him,  give  all  the 
right  to  recover  the  purchase  money  which  existed  in  the  agreement 
before  it  was  satisfied  by  the  acceptance  of  the  deed.14    And  it  has 

8.  Kyle  v.  Kavanagh,  103  Mas*  10.  Sargent  v.  Realty  Traders,  82 
356,  4  Am.  Rep.  560 ;  Fuller  v.  Hub-  N.  J.  Eq.  331,  88  Atl.  1043,  Ann.  Cas. 
bard,  6  Cow.  (N.  Y.)  13,  16  Am.  Dec.  1915C  488. 

423;    Van    Eps   v.    Schenectady,    12  Note :  Ann.  Cas.  1915C  490. 

Johns.  (N.  Y.)  436;  7  Am.  Dec.  330;  11.  Barnard  v.  Duncan,  38  Mo.  170, 

Ketchum  v.  Evertson,  13  Johns.   (N.  90  Am.  Deo.  416. 

Y.)  359,  7  Am,  Dec.  384;  Sargent  v.  12.  See  supra,  par.  196  et  seq. 

Realty  Traders,  82  N.  J.  Eq.  331,  88  13.  Fleming   v,    Harrison,   2   Bibb 

Atl.  1043,  Ann.  Cas.  1915C  488;  Pugh  (Ky.)  171,  4  Am.  Dec  691;  Kelly  v. 

v.  Chesseldine,  11  Ohio  109,  37  Am.  Bradford,  3  Bibb   (Ky.)   317,  6  Am. 

Dec.  414.  Dec.  656-;  Vanada  v.  Hopkins,  1  J.  J. 

Notes:  7  Am.  Dec.  387;  Ann.  Cas.  Marsh.   (Ky.)   285,  19  Am.  Dec.  92; 

1915C  490.  Dwight   v.    Cutler,   3   Mich.   566,   64 

9.  Kyle  v.  Kavanagh,  103  Mass.  356,  Am.  Dec.  105;  Hoback  v-  Kilgores, 
4  Am.  Rep.  560;  Pugh  v.  Chesseldine,  26  Grat.  (Va.)  442,  21  Am.  Rep.  317. 
11  Ohio  109,  37  Am.  Dee.  414.  See  Notes:  64  Am.  Dee.  113;  Ann.  Cas. 
also    Van    Eps    v.    Schenectady,    12  1915C  491. 

Johns.  (N.  Y.)  436, 7  Am.  Dec.  330.  14.  Vanada   v.    Hopkins,    1    J.    J. 

Note:  Ann.  Cas.  1915C  490.  Marsh.  (Ky.)  285, 19  Am.  Dec.  92. 
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been  held  that  a  complaint  alleging  that  a  vendor  obligated  himself 
to  convey  land  "in  fee  simple  by  warranty  deed"  may  be  supported 
by  title  bonds  reciting  that  he  would  convey  the  land  "by  good  and 
valid  deed  or  deeds  in  common  form."  This  does  not  constitute  a 
variance,  as  a  good  and  valid  deed  in  common  form  is,  in  legal  effect, 
a  warranty  deed." 

258.  Extent  of  Covenants. — In  England  the  usual  covenant  of  war- 
ranty is  a  covenant  against  the  vendor's  own  acts  merely,  except  where 
the  vendor  does  not  claim  by  purchase  in  the  popular  signification  of 
that  term,  in  which  case  the  covenant  extends  to  the  last  person  who 
thus  claimed  by  purchase,  and  accordingly  such  limited  covenant  is 
there  held  sufficient.16  While  the  view  has  been  taken  in  this  country 
that  a  purchaser  entitled  to  the  usual  covenants  is  entitled  to  a  cove- 
nant of  warranty  only  against  the  vendor's  own  acts,  and  not  to  a 
covenant  of  general  warranty,17  and  this  has  been  held  true  where 
the  agreement  is  to  give  a  warranty  deed,18  it  seems  to  be  the  better 
view  that  the  purchaser  is  entitled  to  demand  a  deed  with  covenants 
of  general  warranty,  and  is  not  required  to  accept  a  deed  with  special 
warranty.1*  And  it  has  been  held  that  a  contract  to  convey  with  the 
"usual  covenants"  entitles  the  purchaser  to  covenants  of  seizin,  right 
to  convey,  against  incumbrances,  of  quiet  enjoyment  and  warranty.*0 
On  the  other  hand,  it  has  been  held  that  a  provision  requiring  a  con- 
veyance by  "warranty  deed"  merely  requires  the  insertion  of  a  general 
covenant  of  warranty,  and  not  in  addition  thereto  a  covenant  against 
incumbrances  which  is  essentially  different  in  its  nature  from  a  cove- 
nant of  warranty  of  title.1  Where  there  are  several  vendors  and  the 
purchaser  is  entitled  to  a  warranty  deed,  he  is  entitled  to  the  warranty 
of  all,  and  therefore  a  conveyance  with  warranty  by  one  of  the  ven- 
dors and  a  release  or  quitclaim  deed  from  the  others  is  not  a  com- 
pliance with  the  contract*  If  a  decree  for  specific  performance  is 
directed  against  the  heirs  of  the  vendor  they  are  not  to  be  required  to 

15.  Phillips  v.  Herndon,  78  Tex.  656  (bond  "to  make  an  indefeasible 
378,  14  &.  W.  857,  22  A.  S.  R.  59.        title  in  fee  simple,  such  as  the  state 

16.  See  Dwight  v.  Cutler,  3  Mich,  makes") ;  Dwight  v.  Cntler,  3  Mich. 
566,  64  Am.  Dec.  105.  566,  64  Am.  Dec.  105;  Hoback  v.  Kil- 

17.  Withers  v.  Baird,  7  Watts  (Pa.)  gores,  26  Grat.  (Va.)  442,  21  Am. 
227,  32  Am.  Dec.  754;  Floyd  v.  Far-  Rep.  317. 

rell,  48  Pa.  St.  73,  86  Am.  Dec.  563.  Notes:  64  Am.  Dec.  113;  Ann.  Cas. 

Note:  32  Am.  Dec.  754.  1915C  491. 

18.  Withers  v.  Baird,  7  Watts  (Pa.)  20.  Wilson  v.  Wood,  17  N.  J.  Eq. 
227,  32  Am.  Dec.  754.  216,  88  Am.  Dee.  231. 

19.  Vanada  v.  Hopkins,  1  J.  J.  1.  People's  Sav.  Bank  Co.  v.  Par- 
Marsh.  (Ky.)  285,  19  Am.  Dec.  92;  isette,  68  Ohio  St  450,  67  N.  E.  896, 96 
Fleming  v.  Harrison,  2  Bibb   (Ky.)  A.  S.  R.  672. 

171,  4  Am.  Dec  691;  Kelly  v.  Brad-       2.  Lawrence  v.  Parker,  1  Mass.  191, 
ftrd,  3  Bibb  (Ky.)  317,  6  Am.  Dec.  2  Am.  Dec.  10. 
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enter  into  general  covenants,  nor  can  this  be  required  of  a  purchaser 
from  the  vendor,  with  notice  of  the  outstanding  contract* 

259.  Delivery  of  Possession.— The  delivery  of  the  deed  without  the 
delivery  of  the  possession  would  not  constitute  full  performance  of 
the  vendor's  obligation  to  convey,  and  if  the  land  is  held  adversely  to 
the  vendor  this  will  constitute  a  defect  in  the  title  warranting  its  re- 
jection by  the  purchaser.4  If  the  vendor's  title  is  in  fact  good,  and  the 
purchaser  refuses  to  accept  the  deed  on  the  ground  of  the  vendor's 
want  of  title,  he  dispenses  with  the  obligation  to  deliver  possession  and 
cannot  base  a  claim  of  breach  of  contract  by  the  vendor  by  showing 
that  if  he  had  accepted  the  title  it  would  have  been  out  of  the  vendor's 
power  to  deliver  possession.5  In  so  far  as  third  persons  are  concerned, 
if  the  land  is  not  held  adversely  the  purchaser  is  to  be  treated  as  having 
received  the  possession  with  the  deed  without  any  necessity  for  an 
actual  entry  on  the  land.6 

Effect  of  Conveyance  on  Contract 

260.  In  General. — As  a  general  rule  evidence  of  contemporaneous 
or  antecedent  agreements  between  the  parties  is  inadmissible  to  vary 
or  contradict  the  terms  of  a  deed.7  And  where  an  executory  .contract 
is  carried  out  by  a  conveyance  which  is  accepted  by  the  purchaser, 
this,  in  the  absence  of  fraud,  accident  or  mistake,  operates  as  a  satis- 
faction and  discharge  of  the  executory  contract,  and  regulates  the 
rights  and  liabilities  of  the  parties ; 8  and  if  the  deed  is  tendered  by  the 
vendor  as  a  full  performance  of  the  contract  it  is  immaterial  that  the 
purchaser  protested  against  accepting  it  as  such.9    This  is  so  though 

3.  Note:  Ann.  Gaa  1915C  491,  492.  shall  ▼.  Haney,  4  Md.  498,  59  Am.  Dee. 

4.  See  supra,  par.  198.  92;  Timms  v.  Shannon,  19  Md.  296, 

5.  Pickering  v.  Stapler,  5  Serg.  &  81  Am.  Dee.  632;  Clifton  v.  Jackson 
R.  (Pa)  107,  9  Am.  Dec.  336.  Iron  Co.,  74  Mich.  183,  41  N.  W.  891, 

6.  Sowles  v.  Minot,  82  Vt  344,  73  16  A.  S.  R.  621;  Slocnm  v.  Bracy,  65 
Atl.  1025,  137  A.  S.  E.  1010.  Minn.  249,  56  N.  W.  826,  43  A.  S.  R. 

7.  Timms  v.  Shannon,  19  Md.  296,  499  and  note;  Kerr  v.  Calvit,  Walk. 
81  Am.  Dec.  632;  Martin  v.  Hamlin,  (Miss.)  115,  12  Am.  Dec.  537;  Howes 
18  Mieh.  354,  100  Am.  Dec.  181;  Ed-  v.  Barker,  3  Johns.  (N.  T.)  506,  3 
wards  v.  Clark,  83  Mich.  246,  47  N.  Am.  Dec.  526;  Hunt  v.  Amidon,  4 
W.  112,  10  L.R.A.  659;  Kerr  v.  Cal-  Hill-  (N.  Y.)  345,  40  Am.  Dec.  283; 
vit,  Walk.  (Miss.)  115,  12  Am.  Dee.  Jenks  v.  Fritz,  7  Watts  &  S.  (Pa.) 
537;  Cook  v.  Combs,  39  N.  H.  592,  75  201,  42  Am.  Dec.  227;  Farmers',  etc., 
Am.  Dee.  241;  Howes  v.  Barker,  3  Bank  v.  Galbraith,  10  Pa.  St.  490, 
Johns.  (N.  Y.)  506,  3  Am.  Dec.  526;  51  Am.  Dec.  498;  Kansas  City  Land. 
Cabot  v.  Christie,  42  Vt  121,  1  Am.  Co.  v.  Hill,  87  Tenn.  589,  11  S.  W. 
Rep.  313;  Trout  v.  Norfolk,  etc.,  R.  797,  5  L.R.A.  45;  Snyder  v.  Grand- 
Co.,  107  Va.  576,  59  S.  E.  394,  17  staff,  96  Va.  473,  31  S.  E.  647,  70 
I*R.A.(N.S.)    702.  A.  S.  R.  863. 

Note:  5  A.  S.  R.  199.  Notes:  38  Am.  Dec.  559;  16  A.  S.  R. 

8.  Read  v.  Loftus,  82  Kan.  485,  108  622;  31  LJR.A.(N.S.)  457. 
Pac.  850,  31  L.R.A.(N.S.)  457;  Mar-      9.  Nate:  31  L.R.A.(N.S.)  46L 
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the  feed  thus  accepted  varies  from  that  stipulated  for  in  the  contract10 
And  though  the  lands  embraced  in  the  deed  are  not  the  identical 
lands  described  in  the  agreement,  yet  in  the  absence  of  evidence  of 
mistake,  misrepresentation  or  fraud,  if  the  purchaser  accepts  the  con- 
veyance, the  agreement  to  convey  is  discharged.11 

261.  Acceptance  of  Deed  from  or  to  Third  Person. — Sometimes  an 
executory  contract  is  consummated  by  a  deed  to  the  purchaser  from  a 
third  person,  though  the  purchaser  is  not  required  to  accept  such  a 
deed.18  But  if  the  deed  is  in  fact  accepted  by  the  purchaser  as  a  per- 
formance by  the  vendor  of  the  executory  contract,  it  will  have  the 
effect  of  discharging  the  vendor  from  further  liability,  and  the  pur- 
chaser must  rely  on  the  deed.1*  He  may,  however,  show  by  parol 
evidence  that  his  acceptance  of  the  deed  as  performance  was  condi- 
tional only,  as  such  evidence  would  not  contradict  the  terms  of  the 
deed  or  tend  to  prove  that  it  was  not  to  be  operative  as  a  conveyance 
according  to  its  terms.14  And  the  deed  not  being  what  the  contract 
called  for,  it  has  been  held  that  the  burden  is  on  the  vendor  to  show 
that  it  was  accepted  as  full  performance  of  the  contract ;  but  it  is  not 
necessary  to  prove  that  the  purchaser  expressly  agreed,  in  so  many 
words,  to  accept  it  as  performance;  the  fact  may  be  proved  by  the 
acts  of  the  parties,  and  other  circumstantial  but  equally  persuasive 
evidence.16  In  pursuance  of  these  principles,  if  the  deed  is  not  ac- 
cepted as  a  performance  by  the  vendor,  the  purchaser  may  still  resort 
to  the  executory  contract  for  relief  if  the  title  fails;16  it  would  be 
otherwise,  however,  if  in  fact  the  acceptance  was  as  and  for  a  full  peiv 
formance  by  the  vendor.17  Where  a  purchaser  procures  a  deed  to  be 
executed  to  a  third  person,  as  for  instance  his  wife,  it  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  to  have  been  executed 
in  discharge  of  the  contract,  which  thereby  becomes  merged  in  the 
deed.18 

262.  Hatters  of  Title. — Applying  the  rule  announced  in  the  pre- 
ceding section;  it  is  held  in  most  jurisdictions  that  if  the  contract  calls 
expressly  or  impliedly  for  a  good  title,  and  the  purchaser  accepts  a 
conveyance  as  in  performance  of  the  contract,  he  must  rely  on  the 

covenants  in  the  deed  for  relief  on  account  of  defects  in  the  title,  the 

* 

10.  Slocum  v.  Bracy,  55  Minn.  249,  55  Minn.  249,  56  N.  W.  826,  43  A.  S. 
56  N.  W.  826,  43  A.  S.  R.  499.    See  B.  499. 

also  Snyder  v.  Grandstaff,  96  Va.  473,  15.  Slocum  v.  Bracy,  55  Minn.  249, 

-31  S.  E.  647,  70  A.  S.  R.  863.  56  N.  W.  826,  43  A.  S.  R.  499. 

11.  Marshall  v.  Haney,  4  Md.  498,  16.  Brown  v.  Crowley,  39  Ga.  376, 
59  Am.  Dec.  92.  99  Am.  Dec.  462. 

12.  See  snpra,  par.  249.  17.  Slocum  v.  Bracv,  55  Minn.  249, 

13.  Slocum  v.  Bracy,  55  Minn.  249,  56  N.  W.  826,  43  A.*  S.  R.  499. 

56  N.  W.  826,  43  A.  S.  R.  499.  18.  French  v.  McMillion,  79  W.  Va. 

14.  Brown  v.  Crowley,  39  Ga.  376,   639,  91  S.  E.  538,  L.R.A.1917D  228. 
99  Am.  Dec.  462;  Slocum  v.  Bracy, 
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executory  contract,  in  this  respect  being  merged  in  the  deed ; lf  and 
if  the  deed  contains  no  covenants  and  there  is  no  ingredient  of  fraud 
or  mistake  of  fact,  the  purchaser  cannot  recover  back  the  purchase 
money  because  of  a  failure  of  title.20  Where  the  deed  contains  a  lim- 
ited warranty  of  title  it  cannot  be  extended  to  a  general  warranty  by 
proof  of  an  oral  agreement  to  that  effect1  So  where  the  executory 
contraqt  calls  for  a  conveyance  of  an  unencumbered  title  in  fee  simple, 
and  the  purchaser  accepts  a  warranty  deed  though  the  land  is  encum- 
bered with  an  outstanding  mortgage,  the  purchaser  must  rely  on  the 
covenants  in  his  deed.  Evidence  of  a  contemporaneous  oral  agree- 
ment by  the  vendor  to  pay  off  the  incumbrance,  and  that  on  his  fail- 
ure to  do  so  the  purchaser  should  be  entitled  to  retain  from  the  de- 
ferred payments  the  amount  of  the  incumbrance,  is  not  admissible.9 
In  some  cases  the  courts  have  permitted  the  purchaser  after  he  has 
accepted  a  conveyance  to  resort  to  the  executory  contract  of  sale  for 
relief  on  account  of  defects  in  the  title  where  no  relief  could  be  had 
on  the  deed.*  Thus  it  has  been  held  that  the  acceptance  of  a  deed, 
while  liens  exist  on  the  land,  by  a  purchaser  who  holds  the  vendor's 
bond  for  a  "clear  title  in  fee  simple"  thereto,  is  not  a  waiver  of  the 
obligation  of  such  bond,  unless  at  the  time  he  took  the  deed  he  had 
knowledge  of  the  liens,  or  unless  he  failed  to  make  known  his  objec- 
tion within  a  reasonable  time  after  discovering  the  defect4  And  in 
this  connection  it  is  held  that  the  record  of  such  liens  is  not  evidence 
of  the  actual  knowledge  thereof  on  the  part  of  the  purchaser.*  It 
has  also  been  held  that  though  the  deed  contains  a  special  warranty, 
an  express  oral  agreement  by  the  vendor  to  refund  the  purchase  money 
and  pay  the  cost  and  expenses  incurred  by  the  purchaser  in  case  the 
title  fails  survives  the  acceptance  of  the  deed  and  confers  an  independ- 
ent cause  of  action.*    And  where  the  obligation  under  the  executory 

19.  Timms  v.  Shannon,  19  Md.  296,  3.  Speed  v.  Hann,  1  T.  B.  Mod. 
81  Am.  Dec.  632;  Wheeler  v.  State,  190  (Ky.)  16,  15  Am.  Dec.  78;  Minor  v. 
N.  Y.  406,  83  N.  E.  54,  123  A.  S.  B.  Edwards,  12  Mo.  137,  49  Am.  Dec. 
555;  Coleman  v.  Whittle,  79  S.  C.  121;  Lloyd  v.  Farrell,  48  Pa.  St.  73, 
212,  60  S.  E.  523, 128  A.  S.  B.  841  (ac  86  Am.  Dec.  563.  See  also  Davis  v. 
ceptance  of  deed  in  which  vendor's  Lee,  52  Wash.  330,  100  Pao.  752,  132 
wife  did  not  join).  A.    S.    B.   973.      But   see    Share   v. 

Note:  31  L.B.A.(N.S.)  457.  Anderson,  7  Serg.  &  B.  (Pa.)  43,  10 

20.  Slocum  v.  Bracy,  55  Minn.  249,  Am.  Dec.  421. 

56  N.  W.  826,  43  A.  S.  B.  499  (dis-       Note:  31  L.R.A.(N.S.)   461. 
approving  dictum  statement   to   con-       4.  Minor  v.  Edwards,  12  Mo.  137, 
trary  in  earlier  case) .  49  Am.  Dee.  121. 

1.  Dtttton     v.     Gerrish,     9     Ciish.       5.  Minor  v.  Edwards,  12  Mo.  137, 
(Mass.)   89,  55  Am.  Dec.  45.  49  Am.  Dee.  121.    See  Records,  vol. 

Note:  5  A.  S.  B.  199.  23,  p.  194  et  seq.,  as  to  the  general 

2.  Timms  v.  Shannon,  19  Md.  296,  81  extent  of  the  notice  resulting  from  the 
Am,   Dec.    632.      See    also    Hunt   v.  recording  of  liens  and  conveyances. 
Amidon,  4  Hill  (N.  Y.)  345,  40  Am.  6.  Close  v.  Zell,  141  Pa.  St.  390,  21 
Dec.  283.  Atl.  770,  23  A.  S.  B.  296. 
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contract  was  to  convey  a  good  title,  though  the  conveyance  was  to  be 
by  way  of  a  quitclaim  deed,  it  has  been  held  that  the  vendor's  obliga- 
tion as  to  title  was  not  discharged  by  the  acceptance  of  the  deed.7 

263.  Matters  Involving  Quantity  or  Estate. — It  is  a  general  rule,  in 
the  absence  of  mistake  or  fraud,  that  if  the  executory  contract  has 
been  carried  out  by  a  conveyance,  the  deed  controls  flie  right  of  the 
purchaser  in  case  of  a  deficiency  in  the  quantity  as  stated  in  the  exec- 
utory contract,8  and  evidence  of  an  oral  warranty  of  quantity  is  held 
inadmissible  as  tending  to  vary  and  contradict  the  terms  of  the  in- 
strument.9 And  where  the  deed  contains  an  express  statement  and 
warranty  as  to  the  acreage,  and  no  fraud  is  shown,  prior  oral  state- 
ments as  to  acreage  cannot  found  a  basis  for  a  diminution  in  the 
agreed  price.10  It  is  also  held  that  where  the  contract  contains  a  cer- 
tain reservation  to  the  vendor,  such  as  a  timber  right,  and  a  deed  is 
executed  without  incorporating  therein  the  reservation,  the  reservar 
tion  in  the  absence  of  mistake  or  fraud  is  obviated.11 

264.  Collateral  Agreements  Generally. — The  rule  prohibiting  the 
admission  of  extrinsic  evidence  to  vary  or  contradict  a  deed  of  con- 
veyance does  not  include  evidence  of  independent  collateral  agree- 
ments.12 (Conveyances  are  frequently  made  in  execution  of  agree- 
ments which  the  conveyances  themselves  do  not  show  or  attempt  to 
show ;  and  although  no  parol  evidence  would  be  admissible  to  change 
the  legal  effect  of  the  conveyances  themselves,  yet  it  may  be  admitted 
to  show  on  what  consideration  they  were  made,  and  to  show  the  whole 
transaction,  where  the  conveyances  constitute  only  a  part.1*  And 
where  there  are  stipulations  in  the  preliminary  contract  of  which  the 
conveyance  itself  is  not  a  performance,  the  true  question  must  be 
whether  the  parties  have  intentionally  surrendered  those  stipulations. 
The  evidence  of  that  intention  may  exist  in  or  out  of  the  deed.    If 

7.  Davis  v.  Lee,  52  Wash.  330,  100  12.  Durkin  v.  Cobleigh,  156  Mass. 
Pac.  752,  132  A.  S.  R.  973.  108,  30  N.  E.  474,  32  A.  S.  R.  436, 17 

8.  Kreiter  v.  Bombcrger*  82  Pa.  St.  L.R. A.  270 ;  Michael  v.  Foil,  100  N. 
59,  22  Am.  Rep.  750.  C.  178,  6  S.  E.  264,  6  A.  S.  R.  577; 

9.  Martin  v.  Hamlin,  18  Mich.  354,  Davis  v.  Lee,  52  Wash.  330,  100  Pac. 
100  Am.  Dee.  181;  Cook  v.  Combs,  39  752,  132  A.  S.  R.  973;  Green  v.  Bat- 
N.  H.  592,  75  Am.  Dec.  241;  Cabot  v.  son,  71  Wis.  54,  36  N.  W.  849,  5  A. 
Christie,  42  Vt.  121,  1  Am.  Rep.  313.  S.  R.  194;  Gilbert  v.  Stockman,  76 
But  see  Speed  v.  Hann,  1  T.  B.  Mon.  Wis.  62,  44  N.  W.  845,  20  A.  S.  R.  23. 
(Ky.)  16,  15  Am.  Dec.  78.  Note:  31  L.R.A.(N.S.)    459. 

Note:  5  A.  S.  R.  199.  See  generally,  Evidence,  vol.  10,  p. 

10.  Kerr  v.   Calvit,  Walk.    (Miss.)    1035  et  seq. 

115, 12  Am.  Dec.  537.    As  to  relief  of  13.  Coughron   v.    Stanespring,   132 

purchaser   in    ease   of   deficiency   in  Tenn.    636,   179   S.   W.   152,   L.R.A. 

quantity  mentioned  in  contract  of  sale  1916C  403;  Green  v.  Batson,  71  Wis. 

or  deed,  see  supra,  par.  147  et  seq.  54,  36  N.  W.  849,  5  A.  S.  R.  194; 

11.  Clifton  v.  Jackson  Iron  Co.,  74  Gilbert  v.  Stockman,  76  Wis.  62,  44 
Mich.  183,  41  N.  W.  891,  16  A.  S.  R,  N.  W.  845,  20  A.  S.  R.  23. 

62L 
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plainly  expressed  in  the  very  terms  of  the  deed,  the  evidence  will  be 
decisive.  If  not  so  expressed,  the  question  is  open  to  other  evidence, 
and  in  the  absence  of  all  proof  there  is  no  presumption  that  either 
party,  in  giving  or  accepting  the  conveyance,  intends  to  give  up  the 
benefit  of  covenants  of  which  the  conveyance  is  not  a  performance  or 
satisfaction.14  To  justify  the  admission  of  an  oral  agreement  on  the 
ground  that  it  is  collateral  to  the  deed  it  must  be  on  a  subject  distinct 
from  that  incorporated  in  the  deed.15 

265.  Illustration  of  Agreements  Held  Collateral. — The  statement 
of  the  consideration  is  in  no  sense  a  part  of  the  terms  of  the  deed, 
except  in  so  far  as  it  estops  the  maker  from  denying  the  effective  force 
of  the  conveyance,  on  the  allegation  that  it  was  without  considera- 
tion ; 16  and  evidence  is  admissible  of  gn  oral  agreement  that  land 
conveyed  should  be  surveyed,  and  if  it  should  exceed  a  certain  quan- 
tity the  vendor  should  pay  for  the  excess,  and  if  it  fall  short  the  ven- 
dor should  refund  for  the  deficiency.17  Also  where  land  is  sold  at  a 
certain  price  per  acre  and  not  in  gross,  but  the  statement  of  the  con- 
sideration is  omitted  from  the  deed,  oral  evidence  is  admissible  to  show 
such  fact  in  an  action  by  the  purchaser  to  recover  an  overpayment 
resulting  from  a  deficiency  in  the  acreage.18  The  vendor  may  show 
by  oral  evidence  an  agreement  by  the  purchaser  to  assume  and 
pay  an  incumbrance  on  the  land  which  is  expressly  excepted  from  the 
scope  of  the  covenants  in  the  deed,  but  in  such  a  case,  where  the  con- 
sideration is  named  in  the  deed,  the  proof  to  establish  the  oral  agree- 
ment and  overcome  the  prima  facie  effect  of  such  recital  must  be 
clear  and  convincing.1*  Also  where  land  is  conveyed  for  a  recited 
consideration,  oral  evidence  is  admissible  of  a  contemporaneous  agree- 
ment by  the  purchaser  to  pay  to  the  vendor  a  certain  part  of  the  pro- 
ceeds which  he  may  receive  on  a  resale  of  the  mineral  rights  in  the 
land.20    Though  a  parol  contract  for  the  sale  or  exchange  of  land  has 

14.  Davis  ▼.  Lee,  52  Wash.  330,  100  show  actual  consideration  differing 
Pac.  752,  132  A.  S.  R.  973.  See  also  from  that  recited  in  the  written  in- 
Read  v.  Lof  tus,  82  Kan.  485, 108  Pac  strument. 

850,  31  L.R.A.(N.S.)  457.  17.  Ludeke   v.    Sutherland,   87   111. 

15.  Ayers  v.  Southern  Pac.  R.  Co.,  481,  29  Am.  Rep.  66. 

173  Cal.  74,  ■  159  Pac.  144,  L.R.A.  18.  Caughron  v.  Stinespring,  132 
1917F  94%  See  also  Sprague  v.  Kim-  Tenn.  636,  179  S.  W.  152,  L.R.A. 
ball,  213  Mass.  380,  100  N.  E.  622,  1916C  403.  See  also  Newman  v.  Kay, 
Ann.  Caa.  1914A  431,  45  L.R.A.(N.S.)  57  W.  Va.  98,  49  S.  E.  926,  4  Ann. 
962.  Cas.  39,  68  L.R.A.  908.  See  supra, 
Note:  45  L.R.A.(N.S.)  963.  par.  149  et  seq.,  for  a  general  discus- 
As  to  restrictive  covenants  and  sion  of  and  distinction  between  con- 
agreements  generally,  see  infra,  par.  tracts  for  sale  of  land  by  the  acre 
505  et  seq.  and  in  gross. 

16.  Ludeke  v.  Sutherland,  87  111.  19.  Enos  v.  Anderson,  40  Colo.  395, 
481,  29  Am.  Rep.  66.  See  generally,  93  Pac.  475,  15  L.R.A.(N.S.)  1087. 
Evidence,  vol.  10,  p.  1042  et  seq.,  20.  Michael  v.  Fail,  100  N.  C.  178,  6 
as  to  the  admission  of  oral  evidence  to  S.  E.  264,  6  A.  S.  R.  577. 
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been  carried  out  by  the  execution  of  a  conveyance  containing  the 
usual  covenants  of  title,  evidence  of  an  oral  warranty  by  the  grantor 
of  the  quality  of  the  land  has  been  held  admissible  in  evidence.1 
Whether  a  stipulation  to  deliver  at  a.  future  date  an  abstract  showing 
a  good  title,  satisfactory  to  the  attorney  for  the  purchaser,  is  merged 
in  a  warranty  deed  and  mortgage  given  for  the  purchase  money,  exe- 
cuted contemporaneously  with  the  contract,  is  a  question  to  be  deter- 
mined by  an  examination  of  the  instruments,  and  the  situation,  con- 
duct, and  intention  of  the  parties.2  Evidence  of  an  oral  promise  to 
grade  and  build  a  street  and  to  cause  city  water  to  be  put  into  it  may 
be  given  to  show  an  inducement  to  buy  a  lot  fronting  on  the  street, 
as  such  promise  is  an  independent  collateral  one  which  need  not  be 
included  in  the  deed.*  • 

266.  Limiting  Extent  of  Vendor's  Covenants. — Where  a  deed  is 
given  with  a  covenant  of  warranty  or  the  like,  evidence  of  an  oral 
contemporaneous  agreement  is  not  admissible  to  cut  down  or  limit  the 
vendor's  liability  on  his  covenant.4  Thus  where  the  deed  contains  a 
covenant  against  all  incumbrances  parol  evidence  is  generally  held 
inadmissible  to  show  that  the  purchaser  agreed  to  take  subject  to  a 
certain  incumbrance,  or  in  other  words  that  a  defect  which  would 
otherwise  constitute  an  incumbrance  was  not  to  be  considered  as  so 
doing,5  as  in  case  of  an  outstanding  lease,6  or  a  tax  or  special  assess- 
ment;7  and  according  to  the  better  view  where  damages  are  sought 

1.  Green  v.  Batson,  71  Wis.  54,  36  Norfolk,  etc,  R.  Co.,  107  Va.  576,  59 
N.  W.  849,  5  A.  S.  R.  194.  S.  E.  394,  17  L.R.A.(N.S.)  '702;  West 

2.  Read  v.  Loftus,  82  Kan.  485, 108  Coast  Mfg.,  etc.,  Co.  v.  West  Coast 
Pac.  850,  31  L.R.A.(N.S.)  457.  Imp.  Cd.,  25  Wash.  627,  66  Pac.  97,  62 

3.  Durkin   v.    Cobleigh,   156    Mass.  L.R.A.  763;  Kyle  v.  Fehley,  81  Wis. 
108,  30  N.  E.  474,  32  A.  S.  R.  436, 17  67,  51  N.  W.  257,  29  A.  S.  R.  866. 
L.R.A.  270.  Note :  L.R.A.1916E   221. 

4.  Wadsworth  v.  Warren,  12  Wall.  5.  Edwards  v.  Clark,  83  Mich.  246, 
307,  20  U.  S.  (L.  ed.)  402;  Wicker-  47  N.  W.  112,  10  L.R.A.  659;  In  re 
sham  v.  Orr,  9  la.  253,  74  Am.  Dec.  Johnson,  177  Mich.  500,  143  N.  W. 
348 ;  Kitzman  v.  Carl,  133  la.  340, 110  627,  L.R.A.1916E  217;  Snydam  v. 
N.  W.  587;  12  Ann.  Cas.  296;  Esta-  Jones,  10  Wend.  (N.  Y.)  180,  25  Am. 
brook  v.  Smith,  6  Gray  (Mass.)  572,  Dec.  552;  Mandler  v.  Starks,  35  Okla. 
66  Am.  Dec.  445;  Flynn  v.  Bourneuf,  809,  131  Pac.  912,  L.R.A.1916E  213; 
143  Mass.  277,  9  N.  E.  650,  58  Am.  Griee  v.  Scarborough,  2  Spters  L.  (S. 
Rep.  135;  In  re  Johnson,  177  Mich.  C.)  649,  42  Am.  Dec.  391. 

500,  143  N.  W.  627,  L.R.A.1916E  217;  6.  Edwards  ▼.  Clark,  83  Mich.  246, 
MacLeod  v.  Skiles,  81  Mo.  595,  51  47  N.  W.  112, 10  L.R.A.  659;  Mandler 
Am.  Rep.  254;  Morse  v.  Shattock,  4  N.  v.  Starks,  35  Okla.  809, 131  Pac.  912, 
H.  229,  17  Am.  Dec.  419;  Suydam  v.  L.R.A.1916E  213. 
Jones,  10  Wend.  (N.  Y.)  180,  25  Am.  7.  Flynn  v.  Bourneuf,  143  Mass. 
Dec.  552;  Mandler  v.  Starks,  35  Okla.  277,  9  N.  E.  650,  58  Am.  Rep.  135; 
809,  131  Pac.  912,  L.R.A.1916E  21*3;  In  re  Johnson,  177  Mich.  500,  143  N. 
Lloyd  v.  Farrell,  48  Pa  St.  73,  86  W.  627,  L.R.A.1916E  217;  MacLeod 
Am.  Dec.  563;  Beach  v.  Packard,  10  v.  Skiles,  81  Mo.  595,  51  Am.  Rep. 
Vt.  96,  33  Am.   Dec.  185;   Trout  v.  254. 
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to  be  recovered  for  breach  of  a  general  covenant  against  incumbrances 
evidence  of  ah  oral  agreement  by  the  purchaser  to  pay  the  incum- 
brance in  question  is  held  inadmissible8 

267.  Mistake  or  Fraud. — The  execution  and  acceptance  of  the  deed 
do  not  affect  the  rights  of  the  purchaser  to  relief  on  the  ground  of 
fraud  or  mistake,  if  the  purchaser  was  laboring  under  its  influence 
at  the  time  of  his  acceptance  of  the  deed.9  If  through  mistake,  mis- 
representation or  fraud  the  purchaser  is  induced  to  accept  a  deed  which 
conveys  other  land  than  that  included  in  the  agreement  it  will  not 
operate  as  a  discharge  of  the  executory  contract ; 10  and  where  a  de- 
scription of  the  land  variant  from  that  contained  in  the  contract  is 
inserted  in  the  deed,  due  to  a  misrepresentation  by  the  vendor  that  it 
is  of  the  same  import,  the  purchaser  is  not  precluded  from  demanding 
a  conveyance  of  land  not  covered  by  the  description.1*  If  the  vendor 
has  been  guilty  of  fraud  in  misrepresenting  the  acreage  the  acceptance 
of  a  deed  in  which  the  stated  acreage  is  qualified  by  the  phrase  "more 
or  lesB"  will  not  preclude  a  recovery  by  the  purchaser  on  account  of 
a  great  deficiency  in  quantity.12  And  relief  may  be  granted  by  way 
of  a  diminution  in  or  refund  of  the  purchase  price,  in  case  of  a  gross 
or  material  mistake  as  to  the  quantity  or  acreage.11 

Payment  of  Purchase  Money 

268.  In  General. — The  express  provisions  of  the  contract  control  of 
course  the  duty  of  the  purchaser  as  to  the  payment  of  the  purchase 
money.  If  the  contract  calls  for  deferred  interest  bearing  payments 
to  be  secured  by  a  mortgage  on  the  land  or  otherwise,  the  purchaser 
has  no  right  to  demand  that  the  vendor  receive  full  payment  in  cash, 
as  this  investment  of  a  portion  of  the  purchase  money  is  a  right  on 
which  the  vendor  may  insist14  Nor  for  the  purpose  of  placing  the 
vendor  in  default  has  the  purchaser  the  right  to  make  a  premature 
tender  of  the  purchase  money.1*    Where  the  payment  of  the  purchase 

8.  In  re  Johnson,  177  Mien.  500, 143  St.  59,  22  Am.  Rep.  750.  As  to  the 
N.  W.  627,  L.R.A.1916E  217;  Mae-  significance  to  be  given  the  phrase 
Leod  v.  Skiles,  81  Mo.  595,  51  Am.  "more  or  less"  in  designating  the 
Rep.  254.  acreage  or  the  like,  see  supra,  par.  152. 

Ifotes:  5  A.  S.  R.  199;  L.R.A.1916E       13.  Pickman  v.  Trinity  Church,  123 

231.  Mass.  1,  25  Am.  Rep.  1;   Caughron 

9.  Jenks  v.  Fritz,  7  Watts  &  S.  ▼.  Stinespring,  132  Tenn.  636,  179  S. 
(Pa.)  201,  42  Am.  Dec.  227.  See  W.  152,  L.R.A.1916C  403 ;  Butt  v. 
supra,  par.  47  et  seq.,  as  to  the  gen-  Smith,  121  Wis.  566,  99  N.  W,  328, 
eral    effect   of   mistake;    and   supra,  105  A.  S.  R.  1039. 

par.  90  et  seq.,  as  to  fraud.  14.  Barbour  v.  Hickey,  2  App.  Cas. 

10.  Marshall  v.  Haney,  4  Md.  498,  (D.  G.)  207,  24  L.R.A.  763. 
59  Am.  Dec.  92.  Note:  20  L.R.A.(N.S.)  338. 

11.  Heyer  v.  Lee,  40  Mich.  353,  29  15.  Hanson  v.  Fox,  155  Cal.  106,  99 
Am.  Rep.  537.  Pac.  489,  132  A.  S.  R.  72,  20  L.R.A. 

12.  Kreiter  v.  Bomberger,   82   Pa.  (N.S.)    338. 
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money  and  the  making  of  the  conveyance  are  dependent  or  concur- 
rent acts,16  the  purchaser  cannot  be  deemed  in  default  in  the  pay- 
ment of  the  purchase  money  unless  the  vendor  has  offered  to  convey, 
and  such  an  offer  is  therefore  fesential  to  the  vendor's  right  to  sue 
therefor  unless  waived  by  the  purchaser.17  To  constitute  a  valid 
tender  of  a  deed  requiring  the  purchaser  to  pay  the  purchase  money, 
a  deed  duly  executed  must  be  produced  by  lie  vendor  to  the  pur- 
chaser, so  that  the  latter  may  see  that  it  is  regular  in  form,  properly 
signed,  sealed  and  acknowledged,  and  that  it  conveys  the  estate  he 
bargained  for.18  The  purchaser  may,  as  regards  his  liability  to  pay, 
waive  an  actual  tender  of'  the  deed,  and  such  effect  is  given  to  his 
absolute  refusal  to  complete  the  purchase.19  .  Where  a  partial  pay- 
ment is  made  under  an  oral  contract. for  the  sale  of  a  number  of  lots 
for  a  certain  price  for  each  lot,  and  the  vendor  refuses  to  carry  out 
the  contract,  if  the  purchaser  has  erected  improvements  on  some  of 
the  lots,  and  as  to  them  taken  the  contract  out  of  the  operation  of  the 
statute  of  frauds,  he  is  entitled  to  have  the  entire  part  payment  ap- 
plied in  satisfaction  of  the  purchase  money  of  the  lots  thus  improved, 
and  a  decree  for  specific  performance  on  the  payment  of  the  balance.20 

269.  Payment  to  Third  Person. — At  law  the  purchase  money  should 
be  paid  to  the  vendor,  and  the  purchaser  has  no  right  to  apply  any 

.part  thereof  without  the  consent  of  the  vendor  in  paying  indebted- 
ness owing  by  the  vendor  to  third  persons.  But  where  the  vendor 
comes  into  a  court  of  equity  to  enforce  payment,  the  purchaser  has, 
been  allowed  credit  for  payments  made  in  satisfaction  of  bona  fide 
indebtedness  of  the  vendor.1  If  the  contract  of  sale  expressly  provides 
that  the  purchaser  may  apply  the  unpaid  purchase  money  in  satisfac- 
tion of  an  indebtedness  constituting  a  lien  on  the  land,  the  permission 
to  do  so  cannot  be  revoked.2 

270.  Tender  of  Purchase  Money  and  Securities. — To  constitute  a 
valid  tender  or  offer  to  pay  the  purchase  money,  the  purchaser  must 
tender  lawful  money,  and  where  he  fails  to  do  so  the  vendor  may  re- 
fuse to  accept  the  tender  on  the  ground  that  it  is  not  in  the  proper 
kind  of  money,  irrespective  of  his  motive  in  so  doing.*    Where  the 

16.  See  supra,  par.  168  et  seq.  20.  Sargent  v.  Realty  Traders,  82 

17.  Smith  v.  Henry,  7  Ark.  207,  44  N.  J.  Eq.  331,  88  Atl.  1043,  Ann.  Caa. 
Am.  Dec.  540 ;  Naf tzger  v.  Montague,  1915C  488. 

99  Cal.  83,  33  -Pac.  757,  37  A.  S.  R.  1.  Lofland  v.  Maull,  1  Del.  Ch. 
23;  Parker  v.  Parmele,  20  John*.  (N.  359,  12  Am.  Dec.  106.  As  to  the 
Y.)  130,  11  Am.  Dec.  253;  Beecher  v.  rights  of  a  volunteer  paying  an  in- 
Conradt,  13  N.  Y.  108,  64  Am.  Dec.  debtedness  of  a  third  person  generally, 
535;  Northwestern  Iron  Co.  v.  Meade,  see  Payhbnt,  vol.  21,  p.  32. 
21  Wis.  474,  94  Am.  Dec.  557.  2.  Joy  v.  Hull,  4  Vt.  455,  24  Am. 

18.  Lefferts  v.  Dolton,  217  Pa.  St.  Dec.  625. 

299,  66  Atl.  527, 118  A.  S.  R.  913.  3.  Decamp  v.  Feay,  5  Serg.  &  R. 

19.  See  supra,  par.  254.  (Pa.)  323,  9  Am.  Dec.  372. 
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contract  calls  for  the  delivery  of  notes  on  the  part  of  the  purchaser, 
for  deferred  payments  of  the  purchase  price,  the  personal  liability  of 
the  latter  enters  as  a  controlling  element  into  the  contract,  and  the 
offer  or  tender  of  notes  of  an  assignee  of  the  original  purchaser  does 
not  satisfy  the  terms  of  the  contract  nor  warrant  such  assignee  in  as- 
serting a  right  of  specific  performance  based  on  such  a  tender.4 
Where,  however,  the  contract  calls  for  the  giving  of  notes  for  the 
deferred  payments  secured  by  a  purchase  money  mortgage  and  the 
contract  runs  to  the  purchaser  and  his  assigns,  the  general  construc- 
tion will  be  that  the  note  is  a  mere  incident  to  the  transaction,  and 
the  principal  thing  relied  on  is  the  mortgage,  as  it  is  a  very  easy  mat- 
ter, when  reliance  is  intended  to  be  placed  on  the  financial  respon- 
sibility of  the  original  purchaser,  to  specify  in  the  contract  that  in 
addition  to  the  mortgage  his  personal  obligation  shall  be  given.  When 
this  is  not  done  and  a  mortgage  to  secure  "a  promissory  note'1  is  alone 
called  for,  such  provision  will  be  construed  as  making  the  giving  of 
a  mortgage,  not  the  giving  of  a  note,  the  material  inducement  to  the 
contract,  and  under  such  circumstances  the  obligation  is  not  personal, 
and  may  be  assigned  and  specific  performance  on  a  proper  tender  had 
at  the  suit  of  the  assignee.6 

271.  Interest  on  Purchase  Money. — Unless  it  is  otherwise  stipulated 
in  the  contract,  the  unpaid -purchase  money  does  not  draw  interest 
before  the  stipulated  time  for  its  payment  though  the  purchaser  is 
given  possession.6  On  the  other  hand,  as  a  general  rule,  the  pur- 
chaser is  to  be  charged  with  interest  from  the  time  the  purchase  money 
should  have  been  paid  under  the  terms  of  the  contract7  And  this  is 
ordinarily  true  where  the  purchaser  is  let  into  possession  and  no  pro- 
vision is  made  in  the  contract  for  a  delay  in  its  execution,  though  the 
failure  to  complete  the  contract  is  due  to  the  fault  of  the  vendor,  and 
in  such  a  case  in  decreeing  specific  performance  the  purchaser  is  as 
a  general  rule  to  be  charged  with  interest  on  the  purchase  money 
from  the  time  it  should  have  been  paid  if  the  contract  had  been  car- 
ried out  as  contemplated  by  the  parties,  it  being  deemed  inequitable 
that  the  purchaser  should  enjoy  the  benefit  of  the  possession  without 
liability  for  interest8    And  where  under  the  terms  of  the  contract  part 

4.  Montgomery  v.  De  Picot,  153  Cal.  12  U.  S.  (L.  ed.)  380;  Hundley -v. 
509,  96  Pac  305,  126  A.  S.  R.  84.  Lyons,  5  Munf.  (Va.)  342,  7  Am.  Dec. 

5.  Montgomery  v.  De  Picot,  153  Cal.  685. 

509,  96  Pac.  305, 126  A.  S.  R.  84.    As  8.  Atchison,  etc.,  R.  Co.  v.  Chicago, 

to  the  assignment  of  the  contract  gen-  etc.,  R.   Co.,  162  HI.  632,  44  N.  E. 

erally,  see  infra,  par.  302  et  seq.  823,  35  L.R.A.  167;.Le  Vine  v.  White- 

6.  Lofland  v.  Maull,  1  Del.  CK.  house,  37  Utah  260,  109  Pac.  2,  Ann. 
359,  12  Am.  Dec.  106;  Bouthemy  v.  Cas.  1912C  407;  Hoard  v.  Huntington, 
Ducournau,  6  Mart.  O.  S.  (La.)  657,  etc.,  R.  Co.,  59  W.  Va.  91,  53  S.  E. 
12  Am.  Dec.  486.  278,  8  Ann.  Cas.  929. 

7.  Curtis  v,  Innerarity,  6  How.  146,  Note :  8  Ann.  Cas.  935. 
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of  the  purchase  money  was  to  be  paid  when  the  conveyance  was  made, 
no.  time  for  making  the  conveyance  being  stated  which  would  there- 
fore require  that  it  be  made  within  a  reasonable  time,  the  balance  to 
bear  interest,  it  has  been  held  that  though  no  tender  of  a  conveyance 
was  made  by  the  vendor,  nevertheless  he  was  entitled,  in  a  suit  by  him 
for  specific  performance,  the  purchaser  having  been  let  into  possession, 
to  interest  on  the  purchase  money  from  the  time  of  the  making  of  the 
contract,  unless  the  purchaser  sets  apart  the  purchase  money  for  the 
vendor,*  notifies  the  vendor  of  his  readiness  to  pay  and  does  not  him- 
self use  the  money.9  A  provision  in  the  contract  as  to  the  payment  of 
interest  is  controlling.10  And  where  the  price  is  payable  in  instal- 
ments, with  interest,  a  provision  that  in  case  all  instalments  are  paid 
on  or  before  maturity  interest  will  be  remitted,  does  not  render  the 
provision  for  interest  a  penalty,  and  therefore  the  purchaser  is  not 
entitled  to  a  conveyance  on  paying  the  principal  without  interest,  if 
he  has  not  paid  the  instalments  according  to  the  contract,  although 
the  delays  were  only  slight  and  of.  little  importance.11 

272.  Exceptions  to  General  Rule. — In  some  cases  an  exception  is 
made  to  the  general  rule  charging  a  purchaser  in  possession  with  in- 
terest where  the  land  is  not  susceptible  to  a  beneficial  use,  as  the  rule 
charging  him  with  interest  is  based  on  his  beneficial  use  of  the  land.12 
And  his  liability  for  interest  has  also  been  denied  where  the  delay  in 
carrying  out  the  contract  was  due  to  the  vendor's  wilful  default,1* 
especially  where  his  possession  was  to  a  large  extent  mutually  benefi- 
cial to  both  parties.14  Where  the  vendor  is  in  default  in  carrying  out 
the  contract  the  purchaser  may  it  seems  set  aside  the  purchase  money 
for  the  vendor,  notifying  him  of  such  fact,  and  thereby  escape  liabil- 
ity for  interest.1*  A  tender  alone,  however,  will  not  relieve  him  from 
such  liability ;  he  must  keep  the  tender  good  and  set  aside  the  money 
for  the  vendor's  use.16  If  the  purchaser  has  not  been  in  possession, 
and  the  contract, is  not  carried  out  on  account  of  the  fault  of  the 
vendor,  the  purchaser  cannot,  according  to  some  of  the  cases,  be 
charged  with  interest  on  the  purchase  money,  in  a  suit  by  him  to 
enforce  the  specific  performance- of  the  contract,17  as  where  the  delay 

9.  Hoard  v.  Huntington,  etc.,  R.  Co.,  35  L.R.A.  167. 

59  W.  Va.  91,  53  S.  E.  278,  8  Ann.  15.  Hoard  v.  Huntington,  etc.,  R. 
Cas.  929.  Co.,  59  W.  Va.  91,  53  S.  E.  278,  8 

10.  Baines  v.  Clark,  111  U.  S.  789,  4  Ann.  Cas.  929. 

S.  Ct.  671,  28  U.  S.  (L.  ed.)  599.  Note:  8  Ann.  Cas.  937. 

11.  Wrenn  v.  University  Land  Co.,  16.  Le  Vine  v.  Whitehouse,  37  Utah 
65  Ore.  432,  133  Pac.  627,  46  L.R.A.  260,  109  Pac.  2,  Ann.  Cas.  1912C  407. 
(N.S.)   897  and  note.  •  Note:  8  Ann.  Cas.  937. 

12.  Note:  8  Ann.  Cas.  937.  17.  Tyson   v.   Passmore,  2   Pa.   St 

13.  Note:  8  Ann.  Cas.  937.  122,    44    Am.    Dec.    181;    Bright    v, 

14.  Atchison,  etc.,  R.  Co.  v.  Chicago,  James,  35  R.  I.  128,  87  Atl.  545,  Ann, 
«tc.,  R.  Co.,  162  IU.  632,  44  N.  E.  823,  Cas.  1915B  1099. 
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is  due  to  the  failure  of  the  vendor  to  perfect  his  title.18  In  other 
cases  where  the  vendor  retained  the  possession  after  the  time  for  the 
completion  of  the  contract  arrived!  the  court  in  decreeing  specific  per- 
formance in  favor  of  the  purchaser  has  charged  him  with  interest  on 
the  overdue  payments!  crediting  him  as  an  offset  for  the  value  of  the 
rents  and  profits  received  by  the  vendor.1* 

273.  Proof  of  Payment — The  presumption  of  payment  arising 
from  the  lapse  of  time  is  applied  as  regards  the  payment  of  the  con- 
sideration for  land  conveyed  or  agreed  to  be  conveyed,  and  where  the 
purchaser  has  been  in  possession  and  twenty  years  or  more  have 
elapsed  since  the  purchase  money  became  due  and  payable,  during 
which  time  there  has  been  no  recognition  by  him!  by  the  payment  of 
interest  or  otherwise,  of  his  obligation  to  pay  the  purchase  money,  a 
prima  facie  presumption  of  payment  arises,  and  the  vendor  cannot 
thereafter  enforce  payment  in  the  absence  of  evidence  to  show  that 
the  money  in  fact  remains  unpaid.80  This  presumption  is  merely 
prima  facie  evidence  of  payment  and  may  be  rebutted.1  Its  opera- 
tion also  is  limited,  as  a  general  rule,  to  cases  in  which  it  is  used  as  a 
defense.  The  purchaser  is  not  entitled  to  the  benefit  of  the  presump- 
tion in  a  proceeding  in  which  he  asks  affirmative  relief,  and  proof  of 
payment  is  essential  to  such  relief.1  A  recital  or  acknowledgment  of 
the  payment  of  the  consideration  contained  in  a  deed  or  executory  con- 
tract is  in  the  nature  of  a  receipt,  and  oral  evidence  is  admissible  to 
prove  that  in  fact  it  was  not  paid,  if  the  purpose  of  such  evidence  is 
not  to  invalidate  the  conveyance  or  contract  for  want  of  consideration 
but  merely  to  enforce  payment* 

X.  Incidental  Rights  and  Liabilities  of  Pabties 

General  Matters 

274.  Nature  of  Relation, — As  is  heretofore  stated  courts  of  equity 
regard  the  purchaser  as  the  equitable  or  beneficial  owner  of  the  land 
and  the  vendor  as  holding  the  legal  title  in  trust  for  him  subject  to 

18.  Bright  v.  James,  35  R.  I.  128,  1.  Lewis  v.  Hawkins,  23  Wall.  119, 
87  AH  645,  Ann.  Cas.  1915B  1099.      23  U.  S.  (L.  ed.)  113. 

19.  Hundley    v.    Lyons,    5    Mrmf .      Note :  Ann.  Cas.  1913A  508. 
(Va.)  342,  7  Am.  Dec.  685.  2.  Note:  Ann.  Cas.  1913A  508. 

20.  Lewis  v.  Hawkins,  23  Wall.  119,  3.  Rude  v.  Levy,  43  Colo.  482,  96 
23  U.  S.  (L.  ed.)  113;  Fagan  v.  Bach,  Pac.  560,  127  A.  S.  E.  123,  24  L.R.A. 
253  HL  588,  97  N.  E.  1087,  Ann.  Cas.  (N.S.)  91;  Collins  v.  Tillou,  26  Conn. 
1913 A  505.  See  also  Walker  v.  Emer-  368,  68  Am.  Deo.  398;  Fowlkes  v.  Lea, 
son,  20  Tex.  706,  73  Am.  Dee.  207.        84  Miss.  509,  36  So.  1036,  2  Ann.  Cas. 

Note:  Ann.  Cas.  1913 A  508.  466,  68  L.R.A.  925;  Bowen  v.  Bell, 

See  Payment,  vol.  21,  p.  128  et  20  Johns.  (N.  T.)  338,  11  Am.  Dec. 

seq.,  as  to  the  presumption  of  pay-  286;  McCrea  v.  Parmort,  16  Wend. 

ment  from  lapse  of  time  generally.       (N.  Y.)  460,  30  Am.  Deo.  103;  Carter 
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his  claim  for  the  purchase  money ; 4  and  it  is  said  that  the  relation 
between  them,  in  effect  and  for  many  purposes,  is  the  same  as  that 
between  a  mortgagor  and  mortgagee.*  While  the  relation  lietween 
the  vendor  and  a  purchaser  who  is  let  into  possession  is  not  strictly 
that  of  landlord  and  tenant,6  for  some  purposes  the  relation  is  said  to 
be  analogous,  as  for  instance  for  the  purpose  of  applying  the  principle 
of  estoppel  to  deny  title,7  and  as  a  general  rule  the  courts  will  give 
effect  to  an  express  provision  in  the  contract  that  on  default  by  the 
purchaser  the  relation  shall  be  that  of  landlord  and  tenant  with  its 
accompanying  incidents.8  On  the  other  hand  a  provision  that,  on 
default  in  payment,  the  purchaser  shall  hold  as  tenant  at  sufferance 
has  been  held  ineffective  to  change  the  relationship  of  the  parties,  so 
far  as  possession  is  concerned,  to  the  relationship  of  landlord  and 
tenant,  so  long  as  the  purchaser  has  any  equity  under  his  contract^ 
If  the  contract  is  consummated  by  a  conveyance  a  provision  therein 
that  on  default  in  payment  the  grantee  shall  hold  as  tenant  is  repug- 
nant to  the  grant  and  inoperative.10 

275,  Crops. — Crops  matured  and  severed  do  not  pass  to  the  pur- 
chaser ;  not  being  a  part  of  the  realty  they  remain  the  property  of  the 
vendor  as  in  case  of  conveyances.11  If  under  the  terms  of  the  contract 
the  purchaser  is  entitled  to  the  possession  pending  the  payment  of  the 
purchase  money  and  the  arrival  of  the  time  for  the  conveyance,  he  is 
entitled,  by  reason  of  his  right  to  the  possession  and  in  analogy  to  the 
rights  of  a  grantee,  to  the  unmatured  crop  on  the  land  at  the  time  his 
right  to  the  possession  attached.12  If,  however,  the  purchaser  is  given 
no  right  to  the  possession  until  the  time  for  conveyance  arrives,  he 

v.  Day,  59  Ohio  St.  96,  51  N.  E.  967,  7.  See  infra,  par.  278  et  seq. 

69  A.  S.  R.  757;  Shehy  v.  Cunningham,  8.  Moses  v.  Johnson,  88  Ala.  517,  7 

81   Ohio  St.   289,  90  N.   E.  805,  25  So.  146,  16  A.  S.  R.  58;  Levy  v.  Me- 

L.R.A.(N.S.)  1194;  Watson  v.  Blaine,  Donnell,  92  Ark.  324, 122  S.  W.  1002, 

12  Serg.  &  R.  (Pa.)  131,  14  Am.  Dec  135  A.  S.  R.  183. 

€69.  Note:  49  L.R.A.   435. 

,  J*,?1?9:  2£  L-R-A-   929  5   x  L-R.A.      See  Landlord  and  Tenant,  vol  16, 

(N.S.)  1197.  p.  547 

See  Deeds  vol.  8,  p.  971;  Evidence,      9   H'm  v#  Sidie    U6  Wis>  602    93 

21       12P2  e\  >8q'5  Payment,  vol.  N  w  ^  gfi  A  'g   R.  1011,  approv- 

4PSee  sup^par.  178.  in*  one   •■**  case   «*  overruling 

5.  Moses  v.  Johnson,  88  Ala.  517,  7  mJ™?'  „  ^        „  n«  *  ,    ^ 
So.  146,  16  A.  S.  R.  58;  Salmon  v.  ^^J^^TX'  ??  ££  324> 
Hoffman,  2  Cal.  138,  56  Am.  Dec.  322.  1M  S.  W.  1002, 135  A.  S.  R.  183. 

Note:  56  Am.  Dec.  326.  u-  Speicher  v.  Lacy,  28  Okla.  541, 

6.  Watkins  v.  Holman,  16  Pet.  25,  H5  Pac.  271,  35  L.R.A.(N.S.)  1066. 
10   U.   S.    (L.   ed.)    873;    Burnett  v.       12.  Speicher  v.  Lacy,  28  Okla.  541, 
Caldwell,  9  Wall.  290,  19  U.  S.   (L.  115  Pac.  271,  35  L.R.A.(N.S.)  1066. 
ed.)  712;  Harral  v.  Leverty,  50  Conn.  .  Note:  35  L.R.A.(N.S.)  1066. 

46,  47  Am.  Rep.  608 ;  Greene  v.  Couse,  See  Crops,  vol.  8,  p.  359,  as  to  the 
127  N.  Y.  386,  28  N.  E.  15,  24  A.  S.  R.  right  to  growing  crops  in  case  of  a 
458,  13  L.R.A.  206.  conveyance  in  fee. 
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acquires  no  interest  in  the  glowing  crops  which  mature  and  are  har- 
vested before  the  time  for  the  conveyance  and  his  right  to  possession 
arrives.1*  A  purchaser  let  into  possession  has,  it  has  been  said,  the 
same  general  rights  with  respect  to  crops  raised  by  him  as  a  mortgagor 
would  have,1.4  and,  so  long  as  there  has  been  no  default  on  his  part 
or  he  is  permitted  to  remain  in  the  possession,  the  crops  raised  and 
harvested  belong  to  him.1*  If  the  purchaser's  right  to  possession  has 
been  forfeited  by  his  default  in  payment  and  a  demand  by  the  vendor 
for  possession,  he  is  not  entitled  to  the  benefit  of  crops  which  he  there- 
after plants,  if  his  possession  is  terminated  before  they  are  harvested.16 
The  vendor  may  by  a  provision  in  the  contract  retain  a  lien  on  the 
crops  to  be  raised  by  the  purchaser  as  additional  security  for  the  pur- 
chase money.17  It  has  been  held;  however,  that  the  lien  is  in  the 
nature  of  a  chattel  mortgage,  and  must  be  filed  of  record,  as  in  case 
of  chattel  mortgages  generally,  to  render  it  effective  against  third  per- 
sons.18 Though  the  contract  is  oral  and  unenforceable  on  account 
of  the  statute  of  frauds,  the  purchaser,  on  its  repudiation  by  the  ven- 
dor, has  been  held  entitled  to  reap  a  crop  which  he  had  sown ;  in  such 
a  case  the  vendor  will  not  be  permitted  to  repudiate  the  contract  and 
claim  the  benefits  of  the  purchaser's  labor.19 

276.  Liability  of  Purchaser  for  Rent. — When  a  person  occupies  real 
estate  under  a  contract  for  the  purchase,  and  the  contract  is  ultimately 
carried  into  effect,  and  there  is  no  express  promise  on  the  part  of  the 
purchaser  to  pay  rent,  the  law  will  not  imply  one,  and  an  action  for 
use  and  occupation  cannot  be  maintained  against  him.  The  circum- 
stances of  the  occupancy  repel  any  such  implication.  The  price  agreed 
on  is  presumed  to  be  a  sufficient  consideration  for  the  intermediate 
occupation  of  the  land,  as  well  as  the  ultimate  conveyance  of  the  title 
to  it20  And  though  the  purchaser  defaults  in  making  the  stipulated 
payments,  the  right  of  the  vendor  to  recover  a  reasonable  rent,  in  an 
action  for  use  and  occupation,  for  the  subsequent  possession  has  been 
denied.1    In  other  cases,  however,  it  has  been  held  that  the  purchaser 

13.  Note:  35  L.R.A.(N.S.)   1066.       Atl.  32,  44  A.  S.  R.  875,  25  L.R.A. 

14.  Killebrew  v.  Hines,  104  N.  C.  598. 

182,  10  S.  E.  159,  251,  17  A.  S.  R.  18.  Killebrew  v.  Hines,  104  N.  C. 

672.  182,  10  S.  E.  159,  251,  17  A.  S.  R. 

16.  Killebrew  v.  Hines,  104  N.  C.  672. 

182,  10  S.  E.  159,  251,  17  A.  S.  R.  19.  Harris  v.  Frink,  49  N.  Y.  24, 

672;  Golden  Valley  Land,  etc.,  Co.  v.  10  Am.  Dec.  318.     See  Statute  of 

Johnstone,  21  N.  D.  101,  128  N.  W.  Frauds,  vol.   25,  p.  718  et  seq.,  as 

691,  Ann.  Cas.  19138  631.  to  the  general  rights  of  a  purchaser  of 

Note:  Ann.  Cas.  1913B  635.  land,  under  an  oral  contract,  on  its 

16.  Sievers  v.  Brown,  34  Ore.  454,  repudiation  by  the  vendor. 

56  Pac  171,  45  L.R.A.  642.  20.  Dennett     v.     Penobscot     Fair 

Note:    Ann.  Cas.  1913B  635.  Ground  Co.,  57  Me.  425,  2  Am.  Rep. 

17.  Killebrew  v.  Hines,  104  N.  C.  58. 

182,  10  S.  E.  159,  251,  17  A.  S.  R.       1.  Smith  v.  Stewart,  6  Johns.   (N. 
672;  Whiting  v.  Adams,  66  Vt  679,  30  Y.)  46,  5  Am.  Dec.  186;  Hill  v.  Sidie, 
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becomes  liable  to  the  vendor  for  the  reasonable  value  of  the  use  of  the 
premises  for  the  time  during  which  he  continues  in  possession  after  he 
abandons  or  refuses  to  perform  the  agreement.*  After  a  recovery  by 
the  vendor  in  ejectment,  the  purchaser  may  be  held  liable,  as  in  case 
of  other  wrongdoers,  for  mesne  profits  after  the  time  his  possession  be- 
came wrongful.*  Where  a  purchaser  is  given  the  right  to*  possession 
the  vendor,  his  interest  being  in  the  nature  of  that  of  a  mortgagee,  is 
required  in  equity,  in  case  he  retakes  possession  and  the  contract  is 
thereafter  enforced,  to  account  to  the  purchaser  for  the  rents  and 
profits  which  are  to  be  applied  in  extinguishment  of  the  unpaid  pur- 
chase money.4 

277.  Taxes  and  Assessments. — Taxes  and  assessments  levied  on  the 
land  prior  to  the  making  of  the  contract  and  constituting  a  lien  there- 
on are  incumbrances  which  the  vendor  must  discharge  where  his  ob- 
ligation is  to  convey  a  good  title  free  and  clear  of  incumbrances.*  If 
the  vendor  retains  the  possession  it  is  his  duty  to  pay  taxes  assessed 
on  the  land  prior  to  the  time  for  making  the  conveyance,6  and  if  when 
such  time  arrives  he  is  in  default  in  conveying,  it  is  his  duty,  if  he 
desires  to  enforce  the  contract,  to  keep  down  the  taxes  and  preserve  the 
title  to  the  land.7  If,  however,  the  purchaser  is  let  into  possession  he 
is  ordinarily  chargeable,  as  between  the  parties,  with  the  taxes  assessed 
after  his  purchase,  where  the  contract  of  sale  is  silent  on  the  subject, 
as  he  who  receives  the  profits  of  the  land  should  bear  the  burden  of 
the  taxes ; 8  and  if  the  vendor  pays  such  taxes  to  protect  his  interest 
he  is  entitled  to  be  reimbursed  therefor,0  and  the  purchaser  in  order 
to  entitle  him  to  specific  performance  should  in  addition  to  the  agreed 
purchase  money  repay  the  vendor  for  all  taxes  so  paid.10  It  would 
be  otherwise,  however,  if  the  payment  is  not  made  by  the  vendor  until 
after  conveyance  and  when  he  has  no  interest  to  protect,  as  in  such  a 
case,  if  the  taxes  are  not  a  personal  charge,  he  acts  as  a  volunteer  in 

116  Wis.  602,  93  N.  W.  446,  96  A.  S.  v.  Newman,  72  Ark.  359,  80  S.  W. 

R.  1011.  574, 105  A.  S.  R.  42;  Fritz  v.  O'Brien 

2.  Dwight  v.   Cutler,  3  Mich.  566,  Land  Co.,  117  Minn.  509.  136  N.  W. 

64  Am.  Dec.  105;  Sievers  v.  Brown,  301,   43   L.R.A.(N.S.)    51   and  note; 

34  Ore.  454,  56  Pac.  171,  45  L.R.A.  Angel  v.  Bashaw,  82  Vt.  252,  73  AtL 

642«  23,  18  Ann.  Cas.  449.     See  also  Sar- 

o  K  °?™  M;  f  S^?'  lei  N'  C'  U'  35  &**  v-  Realty  Traders,  82  N.  J.  Eq. 

a    at    'u  T  ok  t     AAA   oft  331,  88  AtL  1043,  Ann.  €as.  1915C 

4.  Shawhan  v.  Long,  26  la.  488,  96  ^gg  ' 

Ar'  ^i™   ru».  911  Notes:  43     L.R.A.(N.S.)     51;     18 

5.  bee  supra,  par.  Aol.  A        n       A.n  x        '  7 

6.  Notes:  43  L.R.A.(N.S.)    51;   18  ^-J ^    a  tt  •        t*    v     ™ 
Ann   Cas  451                                               9-  Bradford    v-    Union    Bank,    13 

7.' Cooper  v.  Tyler,  46  111.  462,  95  How.  57,  14  U.  S.  (L.  ed.)  49. 
Am.  Dec;  442.  Notes:  43     L.R.A.(N.S.)     62;     18 

Note:  18  Ann.  Cas.  451.  Ann.  Cas.  452. 

8.  Bradford    v.    Union    Bank,    13       10.  Vance  v.  Newman,  72  Ark.  359, 
How.  57,  14  U.  S.  (L.  ed.)  50;  Vance  80  S.  W.  574, 105  A.  S.  R.  42. 
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mating  the  payment.11  The  vendor  is  not  liable  for  taxes  accruing 
after  the  title  has  been  perfected  and  the  purchaser  is  entitled,  to  a 
conveyance  and  the  possession  and  has  failed  without  reasonable  cause 
to  carry  out  the  contract  and  take  over  the  land.18  If  it  is  the  pur- 
chaser's duty  tQ  pay  the  taxes  and  by  reason  of  his  failure  to  do  so 
the  title  of  the  vendor  is  rendered  defective,  this  does  not  affect  his 
liability  to  complete  the  purchase,  as  it  is  caused  by  his  owy  default.1* 
In  some  jurisdictions  a  custom  has  grown  up,  which  by  common  con- 
sent  has  acquired  the  force  of  law,  in  accordance  with  which  the  taxes 
for  the  current  year  are  apportioned,  and  the  purchaser  takes  subject 
to  the  payment  of  taxes  proportionate  to  the  unexpired  fraction  of  the 
current  year.1* 

Estoppel  to  Deny  Title 

278.  In  General. — The  relation  between  the  vendor  and  a  purchaser 
who  is  let  into  possession  is  somewhat*  similar  to  that  which  exists 
between  a  landlord  and  his  tenant.  Having  recognized  the  vendor's 
title  by  the  purchase,  he  can  do  nothing  to  the  prejudice  thereof  so 
long  as  the  relation  exists,  and  is  estopped  to  deny  his  vendor's  title 
without  having  first  surrendered  the  possession,1*  and  cannot  even 

11.  Note:  18  Ann.  Cas.  452.  BeaU  v.  Davenport,  48  Ga.  165,  15 

12.  Notes:  43  L1LA.(N.S.)  52;  18  Am.  Rep.  656;  Page  v.  B^adford-Ken- 
Ann.  Cas.  452.  nedy  Co.,  19  Idaho  685,  115  Pac.  694, 

13.  Bradford    v.    Union    Bank,    13  Ann.  Cas.  1912C  402 ;  Fowler  v.  Crav- 
How.  57,  14  U.  S.  (L.  ed.)  50.  ens,  3   J.   J.   Marsh.    (Ky.)    428,  20 

14.  Note:  43  L.R.A.(N.S.)   54.  Am.  Dec.  153;  Harle  v.  McCov,  7  J.  J. 

15.  Galloway  v.  Finley,  12  Pet.  264,  Marsh.  (Ky.)  318,  23  Am.  Dec.  407; 
9  XT.  S.  (L.  ed.)  1079;  Walden  v.  Bod-  Million  v.  Riley,  1  Dana  (Ky.)  359,  25 
ley,  14  Pet.  156,  10  U.  S.  (L.  ed.)  Am.  Dec.  149;  Hubbard  v.  Shepard, 
398;  Burnett  v.  Caldwell,  9  Wall.  290,  117  Mich.  25,  75  N.  W.  92,  72  A.  S.  R. 
19  U.  S.  (L.  ed.)  712;  Lewis  v.  Haw-  548;  Petfoski  v.  Minzgohr,  144  Mich, 
kins,  23  Wall.  119,  23  U.  S.  (L.  ed.)  356,  108  N.  W.  77,  115  A.  S.  R.  450; 
113;  Peters  v.  Bowman,  98  U.  S.  56,  Champlin  v.  Dotson,  13  Smedes  &  M. 
25  U.  S.  (L.  ed.)  91;  Robertson  v.  (Miss.)  553,  53  Am.  Dec.  102;  Russell 
Pickrell,  109  U.  S.  608,  3  S.  Ct.  407,  v.  Watt,  41  Miss.  602,  93  Am.  Dec. 
27  U.  S.  (L.  ed.)  1049;  Larkin  v.  270;  Jefferson  County  v.  Grafton,  74 
Montgomery  Bank,  9  Port  (Ala.)  434,  Miss.  435,  21  So.  247,  60  A.  S.  R.  516, 
33  Am.  Dec.  324;  Seabury  v.  Doe,  22  36  L.R.A.  798;  Macklot  v.  Dubreuil,  9 
Ala.  207,  58  Am.  Dec.  254;  Tennessee,  Mo.  477,  43  Am.  Dec.  550;  Smith  v. 
etc.,  R.  Co.  v.  East  Alabama  R.  Co.,  Busby,  15  Mo.  387,  57  Am.  Dec.  207; 
75  Ala.  516,  51  Am.  Rep.  475;  Miza-  Conover  v.  Tindall,  20  N.  J.  L.  214, 
more  v.  Berglin,  197  Ala.  Ill,  72  So.  40  Am.  Dec.  220 ;  Jackson  v.  Miller,  6 
347,  L.R.A.1917F  1024;  Hoen  v.  Sim-  Wend.  (N.  Y.)  228,  21  Am.  Dec.  316; 
mons,  1  Cal.  119,  52  Am.  Dec.  291;  Sayles  v.  Smith,  12  Wend.  (N.  Y.)  57, 
Hicks  v.  Lovell,  64  Cal.  14,  27  Pac.  27  Am.  Dec.  117 ;  Greene  v.  Couse,  127 
942,  49  Am.  Rep.  679 ;  Harral  v.  Lov-  N.  Y.  386,  28  N.  E.  15,  24  A.  S.  R. 
erty,  50  Conn.  46,  47  Am.  Rep.  608;  458,  13  L.R.A.  206;  Frink  v.  Thomas, 
Lake  v.  Hancock,  38  Fla.  53,  20  So.  20  Ore.  265,  25  Pac.  717,  12  L.R.A. 
811,  56  A.  S.  R.  159;  Williams  v.  239;  Meadows  v.  Hopkins,  Meigs 
Cash,  27  Ga,  507,  73  Am.  Dec.  739;    (Tenn.)  181,  33  Am.  Dec.  140;  Bowker 
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set  up  a  prior  title  in  himself  without  having  first  surrendered  the 
possession  acquired  by  virtue  of  the  contract,  where  there  has  been 
no  mistake  or  imposition,16  or  take  advantage  of  the  existence  of  an 
outstanding  title  disclosed  by  the  vendor's  own  evidence.17  This 
estoppel  is  applied  not  only  where  the  vendor  sues  in  ejectmeht  to 
recover  possession  on  account  of  a  default  in  the  payment  of  the  pur- 
chase money,18  but  also  where  the  vendor  sues  to  recover  the  agreed 
price.  Tfie  purchaser  cannot  in  such  a  case  retain  the  possession 
obtained  by  virtue  of  the  contract,  thus  treating  the  contract  as  sub- 
sisting, and  at  the  same  time  defend  by  showing  a  want  of  title  in  the 
vendor.19  And  it  is  held  that  one  holding  under  a  contract  to  pur- 
chase from  an  executor  or  administrator  cannot,  in  an  action  by  the 
latter  for  the  purchase  money,  retain  possession  and  defend  on  the 
ground  that  the  vendor  had  no  authority  to  make  the  sale  and  could 
convey  no  title.20  It  has  been  held  that  the  estoppel  arises  where  the 
purchaser  is  let  into  possession  under  an  oral  contract,  invalid  on 
account  of  the  statute  of  frauds,  and  the  vendor  repudiates  the  contract 
and  sues  for  the  possession;1  in  other  cases  the  view  is  taken  that 
where  the  contract  is  oral  it  cannot  be  made  the  basis  of  an  estoppel.8 
279.  Prior  Possession;  Fraud. — The  reason  for  holding  the  pur- 
chaser estopped  to  deny  his  vendor's  title  is  primarily  based  on  the 
fact  that  he  acquires  the  possession  by  virtue  of  the  contract,  and 

v.  Walker,  1  Vt.  18, 18  Am.  Dec.  670 ;  19.  Larkin  ▼.  Montgomery  Bank,  9 

Greeno  v.  Munson,  9  Vt  37,  31  Am.  Port   (Ala.)   434,  33  Am.  Dec.  324; 

Dec.  605;  Finch  v.  Noble,  49  Wash.  Giles  v.  Williams,  3  Ala.  316,  37  Am. 

578,  96  Pac.  3,  126  A.   S.  R.  880;  Dec  692;  Union  Stave  Co.  v.  Smith, 

Mclndoe  v.  Morman,  26  Wis.  588,  7  116  Ala.  416,  22  So.  275,  67  A.  S.  R. 

Am.  Rep.  96.  140;  Mclndoe  v.  Morman,  26  Wis.  588, 

Notes:  27  Am.  Dec  119;  43  Am.  7  Am.  Rep.  96. 

Dec.  561;  73  Am.  Dec  741;  89  A.  S.  R.  Note:  Ann.  Cas.  1912C  405. 

108;  21  L.RJL(N.S.)  399;  Ann.  Cas.  See  infra,  par.  368,  as  to  defenses 

1912C  404.  to  action  for  the  purchase  money  gen- 

As  to  estoppel  of  tenant  to  deny  erally. 

his  landlord's  title,  see  Landlord  and  20.  Union  Stave  Co.  v.  Smith,  116 

Tenant,  vol.  16,  p.  649  et  seq.  Ala.  416,  22  So.  275,  67  A.  S.  R.  140, 

16.  Sayles  v.  Smith,  12  Wend.  (N.  overruling  Wilson  v.  Armstrong,*  42 
Y.)  57,  27  Am.  Dec.  117.  Ala.  168,  94  Am.  Dec  635. 

17.  Seabury  v.  Doe,  22  Ala.  207,  58  1.  Hoen  v.  Simmons,  1  CaL  119,  52 
Am.  Dec.  254.  Am.  Dec  291. 

18.  Burnett  v.  Caldwell,  9  Wall.  290,  2.  James  v.  Patterson,  1  Swan 
19  U.  S.  (L.  ed.)  712;  Hicks  v.  Lovell,  (Tain.)  309,  55  Am.  Dec  737.  See 
64  Cal.  14,  27  Pac  942,  49  Am.  Rep.  also  Redmond  v.  Bowles,  5  Sneed 
679;  Lake  v.  Hancock,  38  Fla.  53,  20  (Tenn.)  547,  73  Am.  Dec.  153. 

So.  811,  56  A.  S.  R.  159;  Conover  v.       Note:  Ann.  Cas.  1912C  407. 
Tindall,  20  N.  J.  L.  214,  40  Am.  Dec.       See  Statute  of  Frauds,  vol.  25,  pp. 
220.  532-533,  as  to  the  general  status  of 

Note:  Ann.  Cas.  1912C  405.  oral   contracts  within   the  statute  of 

See  generally  cases  cited  in  preced-  frauds. 

ing  note. 
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should  not  be  permitted  to  retail*  this  advantage  and  at  the  same  time 
deny  the  vendor's  title.  It  is  therefore  held  that  if  the  purchaser  was 
in  possession  claiming  ownership  at  the  time  of  the  making  of  the  con- 
tract, and  his  entry  was  not  under  the  contract,  the  estoppel  does  not 
arise.1  According  to  the  view  taken  in  some  of  the  cases  the  general 
rale  applies  even  where  it  appears  that  the  vendor  was  guilty  of  fraud- 
ulent representations  as  to  his  title  when  he  placed  the  purchaser  in 
possession.4  In  other  cases  it  is  held  that  a  contract  obtained  by 
fraud  cannot  have  the  effect  of  estopping  the  purchaser.6  Whatever 
the  rule  of  the  common  law  courts  may  be,  it  seems  that  the  purchaser, 
if  he  can  show  fraud,  misrepresentation,  mistake  or  other  ground  for 
equitable  interposition,  may  have  relief  in  a  court  of  chancery  without 
abandoning  possession.6 

•280.  Termination  of  Vendor's  Title;  Surrender  of  Possession. — If 
the  vendor  himself  parts  with  the  title,  or  if  it  be  sold  and  conveyed 
under  execution  against  him,  the  purchaser  may,  in  good  faith,  attorn 
to  the  grantee,  and  in  an  action  of  ejectment  by  the  vendor  he  may, 
though  the  purchase  money  is  still  unpaid,  show  such  sale  and  attorn- 
ment as  a  defense  to  the  action,7  or  may  himself  purchase  from  the 
purchaser  at  the  execution  sale  and  assert  it  against  his  vendor.8  But 
where  the  purchaser  is  under  an  obligation  to  pay  the  taxes  assessed 
upon  the  land  he  cannot  set  up  against  a  recovery  of  possession  by 
the  vendor  a  tax  title  in  a  third  person  arising  out  of  a  sale  due  to  his 
own  default  in  the  payment  of  taxes.*  Since  it  is  obtaining  the  posses- 
sion from,  the  vendor  under  and  on  the  faith  of  the  contract  which 
creates  the  estoppel,  it  follows  that  if  the  purchaser  restores  the  pos- 
session to  the  vendor  both  parties  stand  remitted  to  their  original  rights 
and  the  estoppel  ceases.10 

S.  Greene  v.  Couse,  127  N.  Y.  386,      6.  Meeks  v.  Gamer,  93  Ala.  17,  8 

28  N.  E.  15,  24  A.  S.  B.  458, 13  L.R.A,  So.  378, 11  L.R.A.  196. 

206     (holding    under    such     circtun-  Note:  Ann.  Cas.  1912C  407. 
stances    that    the    purchaser    is    not  See  infra,  par.  415,  as  to  the  neces- 
estoppcd   to   deny   the   vendor's  title  sity  for  surrender  of  the  possession  as 
where  the  latter  sues  in  ejectment  to  a  condition  to  rescission  by  the  pur- 
recover  possession  for  nonpayment  of  ^aser 
the  purchase  money).    See >  also  Blight  7  geall     Davenport,  48  Ga.  165, 15 

Tx  "S^SS  7  meat  535'  5  U-  S'  Am.  Rep.  656. 

(I*  «LJ  oio.  Noto.  Ann  Ca&  1912C  m 

16,  p.  659  et  seq.,  as  to  the  estoppel  of  w  A™«  ***•***-  c,  ,    ...  „  . 

a  tenant  to  deny  his  landlord's  title  un-       ».  Hnbhjrt  t.  8 hepard    UT  Mick 

der  similar  circumstances.  »*  7&  N-  W-  *£>  ™  A'  Sr?-  648"    See 

4.  Union  Stave  Co.  v.   Smith,  116  d*>  Fum*  v.  Noble,  49  Wash.  578,  96 
Ala.  416,  22  So.  275,  67  A.  S.  R.  140,  Pac.  3,  126  A.  S.  B.  880. 

Note:  Aim.  Cas.  1912C  407.  10.  Smith  v.  Babcock,  36  N.  Y.  167. 

5.  Note:  Ann.  Cas.  1912C  407.  93  Am.  Dec.  498, 
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281.  By  and  against  Whom  Invoked. — The  estoppel  extends  to  one 
who,  as  assignee  or  grantee  of  the  purchaser,  acquires  the  possession 
from  him,11  including  a  trustee  in  bankruptcy  who  stands  in  the  shoes 
of  the  purchaser,1*  and  to  a  purchaser  in  good  faith  from  the  original 
purchaser  without  notice  that  the  latter  held  possession  under  the 
contract.1*  It  may  also  be  invoked  by  one  succeeding  to  the  rights 
and  title  of  the  vendor.14  And  a  grantee  holding  under  a  deed  void* 
able  on  account  of  the  insanity  of  the  grantor  is  estopped,  in  an  action 
of  ejectment  by  the  grantor's  heirs,  to  deny  his  grantor's  title.15 
Where  a  purchaser  at  an  execution  sale  against  the  vendor  attempts 
to  invoke  the  estoppel,  the  original  purchaser  is  not  estopped  from 
showing  that  the  vendor  had  only  an  equitable  title  which  was  not 
the  subject  of  sale  on  execution.16  The  title  of  a  vendor  may  be  denied 
in  an  action  by  him  to  recover  damages  for  the  removal  by  the  defend- 
ants, under  the  direction  of  the  purchaser  and  while  the  premises 
were  in  the  latter's  possession  under  a  contract  of  purchase  which  was 
subsequently  rescinded,  of  buildings  which  were  standing  on  said 
premises.  The  action  in  such  a  case  does  not  involve  the  possession, 
and  the  defendants,  having  made  no  contract  with  the  vendor,  are 
trespassers  merely,  so  far  as  he  is  concerned,  and  the  idea  of  estoppel 
or  privies  is  inapplicable.  Furthermore  they  are  liable  to  the  real 
owner  only  for  an  injury  to  the  reversion,  and  consequently  may  show 
that  the  vendor  is  not  such  owner.17 

282.  Adverse  Possession  by  Purchaser. — A  possession,  commenced 
under  a  contract  of  sale,  is  not  an  adverse  possession,  in  any  sense, 
nor  can  the  purchaser,  or  any  one  going  in  under  him,  whether  know- 
ing the  contract  of  sale  or  not,  ever  acquire  title,  by  the  statute  of 
limitations,  to  the  land'  sold,  until  his  possession  has  been  first  bona 
fide  surrendered,  or  until  he  has,  by  some  unequivocal  act,  repudi- 
ated the  contract,  and  this  is  distinctly  known  to  the  vendor.18    And 

Note:  Ann.  Cas.  1912C  406.  58  Am.  Dec.  254;  Sayles  v.  Smith,  12 

11.  Burnett  v.  Caldwell,  9  Wall.  Wend.  (N.  Y.)  57, 27  Am.  Dec  117. 
290,  19  U.  S.  (L.  ed.)  712;  Lewis  v.  15.  Wall  v.  Hill,  1  B.  Mon.  (Ky.) 
Hawkins,  23  Wall.  119,  23  U.  S.  (L.  290,  36  Am.  Dec.  578.  See  Insanity, 
ed.)  113;  Harral  y.  Leverty,  50  Conn.  voL  14,  p.  592  et  seq.,  as  to  the  avoid- 
46,  47  Am.  Rep.  608;  Fowler  v.  Crav-  ance  generally  of  the  deed  of  a  person 
ens,  3  J.  J.  Marsh.    (Ky.)    428,  20  non  compos  mentis. 

Am.  Dec.  153;  Sayres  v.  Smith,  12  16.  Million  v.  Riley,  1  Dana  (Ky.) 
Wend.  (N.  Y.)  57,  27  Am.  Dec.  117;  369,  25  Am.  Dec  149.  As  to  whether 
Bowker  v.  Walker,  1  Vt.  18,  18  Am.  the  interest  of  the  vendor  or  purchaser 
Dec.  670.  is  subject  to  sale  on  execution,  see 

Note:  Ann.  Cas.  1912C  405.  supra,  par.  189. 

12.  Tennessee,  etc.,  R.  Co.  v.  East       17.  Smith  v.  Babcock,  36  N.  Y.  167, 
Alabama  R.  Co.,  75  Ala.  516,  51  Am.  93  Am.  Dec.  498. 

Rep.  475.  18*  Lewis*  v.  Hawkins,  23  Wall.  119, 

13.  Bowker  v.  Walker,  1  Vt.  18,  18  23  U.  S.  (L.  ed.)  113;  Seabury  v.  Doe, 
Am.  Dec.  670.  22  Ala.  207,  58  Am.  Dec.  254;  Relfe  v. 

14.  Seabury   v.   Doe,   22  Ala.   207,  Relfe,  34  Ala.  500,  73  Am.  Dec.  467: 
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it  is  leld  immaterial  that  the  entire  purchase  money  has  been  paid 
and  the  purchaser  has  become  entitled  to  a  conveyance.19  It  is  also 
held,  that  the  possession  of  the  purchaser  is  not  adverse  so  as  to  in  any 
way  affect  the  right  of  the  vendor  to  convey  the  legal  title  without, 
first  regaining  the  pedis  possession  and  thus  transfer  all  of  his  rights 
to  tlic  grantee.20 

Purchase  of  Adverse  Title 

283.  In  General. — If  a  purchaser  who  has  been  let  into  possession 
by  liis  vendor  buys  in  a  paramount  outstanding  title  he  cannot  set  it 
up  against  the  vendor  unless  he  first  makes  a  bona  fide  surrender  of 
Ae  possession.1    It  is  also  held,  as  a  general  rule,  that  the  vendor  has 
ftie  right  to  demand  that  a  paramount  title  so  purchased  shall  inure 
to  his  benefit  on  his  paying  the  amount  expended  by  the  purchaser 
in  making  the  purchase;  *  and  this  is  held  true  where  one  enters  into 
possession  under  a  contract  giving  him  the  option  to  purchase.*    This 
is  said  to  result  from  the  relation  which  it  has  been  found  expedient 
to  establish  between  vendor  and  purchaser,  to  preserve  the  confidence 
which  in  matters  of  contract  ought  to  exist  between  man  and  man, 
and  prevent  the  obtaining  of  undue  advantage  from  information  ac- 
quired by  means  of  such  a  contract,4  and  is  an  application  of  the  gen- 
eral rule  that  wherever  one  person  is  placed  in  such  relation  to  another, 
by  the  act  or  consent  of  that  other,  or  the  act  of  a  third  person,  or  of 
the  law,  that  he  becomes  interested  for  him,  or  interested  with  him, 
in  any  subject  of  property  or  business,  he  is  prohibited  from  acquiring 

Harral  v.  Leverty,  50  Conn.  46,  47  9  U.  S.  (L.  ed.)  1079;  Bush  v.  Mar- 
Am.  Rep.  608;  Drew  v.  Towle,  30  N.  H.  shall,  6  How.  284,  12  U.  S.  (L.  ed.) 
531,  64  Am.  Dec.  309;  Bergere  v.  440;  Mizamore  v.  Berglin,  197  Ala.  Ill, 
Chaves,  14  N.  M.  $52,  93  Pac.  762,  51  72  So.  347,  L.R.A.1916F  1024;  Lake  v. 
L.R.A.(N.S.)  50;  Browning  v.  Est**,  Hancock,  38  Fla.  53,  20  So.  811,  66* 
3  Tex.  462, 49  Am.  Dec.  760 ;  Greeno  v.  a.  S.  R.  159 ;  Morgan  v.  Boone,  4  T. 
Munson,  9  Vt.  37,  31  Am.  Dec.  605;  b.  Mon.  (Ky.)  291,  16  Am.  Dec  153; 

^^^o^i?^1?11^  ^I11*;!9!'  21  Petroski  v.  Minzgohr,  144  Mich.  356, 
S.  E.  813,  50  A.  S.  R.  846.    But  see  108   N    w    77    n5  A    g    R    4BQ 

^^A^^80^  Blm  i   enn,)    Champlin  v.  Dotson,  13  Smedes  &  M. 

*ff8SS  l^Cn^man,  91  Va.  «?■/•  Wft  **■  <^>  ^  . 
397,  21  S.  E.  813,  50  A.  6.  R.  846.  38  Am.  Dec.  140: ;  Finch  v.  Noble,  49  • 

20.  Seabtny  v.  Doe,  22  Ala.  207,  58  WastL  578>  90  Pac-  *  126  **  s-  B- 

Am.  Dec.  254;  Harral  v.  Leverty,  50  880; 

Conn.    46,   47   Am.   Rep.    608.     See  Notes:  53  Am.  Dee.  106;  115  A.  S. 

Champerty  and  Maintenance,  vol.  5,  R>  452. 

.p.  280  et  seq.                         .  3.  Mizamore  v.   Berglin,   197   Ala. 

1.  Greeno  v.  Mtmscn,  9  Vt.  37,  31  111,  72  So.  347,  L.R.A.1916F  1024. 
Am.  Dee.  605.  4.  Meadows     v.     Hopkins,     Meigs 

2.  Galloway  v.  Finley,  12  Pet.  264,   (Tenn.)  181,  33  Am.  Dec  140. 
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rights  in  that  subject  antagonistic  to  the  person  with  whose  interests 
he  has  become  associated.5 

284.  Application  of  and  Limitations  to  Rule. — Though  a  tax  title 
may  not  in  the  strict  sense  be  a  paramount  titje  adverse  to  the  title 
of  the  landowner  •  still  it  is  held  that  the  purchaser  cannot  purchase 
at  a  tax  sale  or  acquire  a  tax  title  adverse  to  his  vendor,  whether  the 
taxes  were  assessed  before  or  after  the  purchaser  went  into  possession, 
and  a  fortiori  this  is  true  where  by  the  terms  of  the  contract  the  duty 
of  paying  the  taxes  is  cast  on  him.9  And  it  has  been  held  that  a  pur- 
chaser who  fails  to  perform  his  agreement  to  pay  the  taxes,  with  the 
result  that  the  property  is  sold  for  delinquent  taxes  without  his  knowl- 
edge and  without  any  collusion  between  him  and  the  tax  purchaser, 
cannot  acquire  the  resulting  tax  title  and  enforce  it  against  his  ven- 
dor.8 Where  the  paramount  title  acquired  by  the  purchaser  was  in  the 
federal  government  he  has  been  considered  as  holding  it  for  the  benefit 
of  the  vendor  and  in  aid  of  the  latter's  title.0  This  is  especially  true 
where  the  vendor  relinquished  his  inchoate  right  with  a  view  to  a  pub- 
lic sale  by  the  government  and  a  completion  of  his  title  by  a  purchase 
at  such  sale.10  Where  a  vendor  in  possession  of  land  contracts  to  sell 
to  another  all  the  timber  the  latter  may  remove  before  a  date  specified 
land  the  purchaser  enters  under  such  contract  and  commences  cutting 
the  timber,  it  has  been  held  that  he  stands  in  the  position  of  a  pur- 
chaser of  land,  and  cannot  disavow  the  vendor's  title  nor  acquire  title 
in  hostility  thereto,  and,  if  he  purchases  a  paramount  outstanding 
title,  he  acquires  it  in  trust  for  his  vendor,  and  will  be  compelled  to 
convey  it  on  the  payment  of  the  amount  expended  in  its  acquisition.11 
If  the  contract  is  />ral  and  unenforceable  by  reason  of  the  statute  of 
frauds,  it  has  been  held  that  it  does  not  preclude  the  purchaser  from 
buying  in  a  paramount  title  for  his  own  benefit,  and  the  vendor  will 
acquire  no  right  to  demand  that  he  pay  the  agreed  price  deducting 
what  he  has  paid  for  the  paramount  title.19  According  to  other  cases 
the  purchaser  is  precluded  from  buying  in  an  adverse  title  for  his  own 
benefit  though  the  contract  under  which  he  enters  is  oral.11    A  pur- 

5.  Mizamore  v.   Berglin,   197   Ala.  8.  Finch  ▼.  Noble,  49  Wash.  578, 
111,  72  So.  347,  L.R.A.1916P  1024.  96  Pac.  3, 126  A.  S.  R,  880. 

6.  See  Taxation,  vol.  26,  p.  401  et  9.  Galloway  v.  Finley,  12  Pet  264, 
seq.,  as  to  the  general  nature  of  a  tax  9  U.  S.  (L.  ed.)  1079. 

title.  10.  Bosh  v.  Marshall,  6  How.  284, 

7.  Noonan  v.  Lee,  2  Black  499,  17  12  U.  S.  (L.  ed.)  440. 

U.  S.  (L.  ed.)  £78;  Lamborn  v.  Dick-  11.  Petroski  v.  Minzgohr,  144  Mich, 
inson  County,  97  U.  S.  181,  24  U.  S.  366,  108  N.  W.  77, 115  A  8.  B.  450. 
(L.  ed.)  926;  Finch  v.  Noble,  49  Wash.  12.  Redmond  v.  Bowles,  5  Sneed 
578,  96  Pac.  3, 126  A  S.  R.  880 ;  Smith  (Tenn.)  547,  73  Am.  Dee.  153,  dis- 
v.  Bover,  72  W.  Va.  632,  78  S.  E.  787,  languishing  Meadows  v.  Hopkins, 
46  L.R.A.(N.S.)  209.  Meigs  (Tenn.)  181,  33  Am.  Dee.  140. 

Notes:  75  A  S.  R.  253;  46  L.R.A.       Note:  46  L.R.A.(N.S.)  210. 
(N.S.)  209.  13.  Note:  46  L.R.A(N.S.)  210. 
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chaser  is  under  ho  obligation  to  his  vendor,  on  the  discovery  of  a  para- 
mount title,  to  notify  the  vendor  of  such  fact  or  purchase  it  in  for  the 
vendor's  benefit,  but  may  rely  on  his  legal  rights  in  case  such  para- 
mount title  is  acquired  by  a  third  person  and  not  in  fact  for  the 
benefit,  of  the  purchaser.14 

Right  to  Possession 

285.  In  General. — In  the  absence  of  any  express  or  implied  provi- 
sion in  the  contract  therefor,  the  purchaser  is  not  entitled  to  the  pos- 
session of  the  land  prior  to  the  time  for  the  consummation  of  the  con- 
tract ; *•  and  if  he  enters  without  the  express  or  implied  consent  of  the 
vendor,  he  may  be  treated  as  a  trespasser.16  It  is  not  sufficient  to  give 
the  right  to  possession  that  he  has  paid  a  port  of  the  purchase  money 
and  given  notes  for  the  residue.17  And  though  the  purchaser  is  per- 
mitted -to  take  possession  the  vendor  having  the  legal  title  may  at  law 
oust  the  purchaser  at  any  ,time  even  if  the  purchase  money  has  been 
paid.18  In  some  jurisdictions,  however,  the  purchaser's  equitable  title 
and  right  to  possession  is  available  as  a  defense  to  the  vendor's  action 
of  ejectment,10  and  if  it  is  not  so  available  a  court  of  equity  will,  in  a 
suit  by  the  purchaser  to  compel  the  vendor  specifically  to  perform, 
enjoin  the  vendor  from  ousting  him.80  A  purchaser  under  an  execu- 
tory contract,  the  consideration  of  which  is  a  present  part  payment 
and  periodical  payments  to  be  made  in  the  future,  the  conveyance  to 
be  made  when  the  last  payment  is  made,  is  not  entitled  to  rents  tinder 
existing  leases,  which  accrue  before  he  becomes  entitled  to  the  posses- 
sion.1 Where  the  purchaser  is  let  into  possession  pending  the  con- 
summation of  the  contract  he  is  said  to  hold  as  a  licensee  and  not 

14.  Frix  v.  Miller,  115  Ala.  476,  22  963,  67  L.R.A.  571. 

So.  146,  67  A.  S.  R.  57.  Notes:  41  Am.  Dec.  219;  35  L.R.A. 

15.  Burnett  v.  Caldwell,  9  Wall.  290,   (N.S.)  1070;  4  Ann.  Cas.  1018. 

19  U.  S.  (L.  ed.)  712;  Nelson  v.  Shel-  16.  Sievers  v.  Brown,  34  Ore.  454, 

by  Mfg.,  etc.,  Co.,  96  Ala.  515, 11  So.  56  Pae.  171,  45  L.R.A.  642. 

695,  38  A.  S.  R.  116 ;  Holmes  v.  Scho-  17.  Holmes  vft  Schofield,  4  Blackf. 

field,  4  Blackf.  (Ind.)  171,  29  Am.  Dec  (Ind.)  171,  29  Am.  Dec.  364. 

364;  Doe  v.  Brown,  7  Blackf.  (Ind.)  18.  Doe  v.  Haskins,  15  Ala.  619,  50 

142,  41  Am.  Dec.  217;  In  re  Boyle,  Am.  Dec.  154;  Doe  v.  Brown,  7  Blackf. 

154  la.  249, 134  N.  W.  590,  38  L.R.A.  (Ind.)  142,  41  Am.  Dec.  217. 

(N.S.)  420;  Foley  v.  Wyeth,  2  Allen  Note:  4  Ann.  Cas.  354. 

(Mass.)  131,  79  Am.  Dec.  771;  Hub-  19.  Note:  20  Ann.  Cas.  353. 

bard  v.  Elmer,  7  Wend.  (N.  Y.)  446,  20.  Note:  20  Ann.  Cas.  353. 

22  Am.  Dec.  590;  Sievers  v.  Brown,  34  1.  In  re  Boyle,  154  la.  249,  134  N. 

Ore.  454,  56  Pac:  171,  45  L.R.A.  642;  W.  590,  38  L.R.A.(N.S.)  420  and  note. 

Weakland  v.  Hoffman,  50  Pa.  St.  513,  Note:  35  L.R.A.(N.S.)   1066. 

88  Atji.  Dec.  560;  Northwestern  Iron  See  Landlord  and  Tenant,  vol.  16, 

Co.  r.  Meade,  21  Wis.  474,  94  Am.  Dec.  p.*  915  et  seq.,  as  to  the  general  right 

557;  Frank  v.  Stratford-Hancoek,  13  to  accrued  and  unaccrued  rent  on  a 

Wyo.  37,  77  Pae.  134,  110  A.  S.  R.  transfer  of  the  reversion. 
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strictly  as  a  tenant,  the  relation  of  landlord  and  tenant  not  existing ;  * 
he  is  spoken  of,  however,  in  some  cases  as  holding  as  a  tenant  or  quasi 
tenant  at  will.*  The  right  to  the  possession  may  be  given  by  the 
express  terms  of  the  contract  or  by  necessary  implication,4,  and  a  con- 
tract which  provides  that  the  purchaser  shall  pay  all  taxes  from  the 
date  of  the  contract,  shall  keep  up  the  improvements,  and,  whenever 
default  in  payment  shall  occur,  shall  hold  the  premises  from  that  date 
as  tenant  at  sufferance,  impliedly  confers  on  the  purchaser  the  right 
of  possession.5 

286.  Forfeiture  or  Loss  of  Right  to  Possession  Generally. — If  the 
purchaser  is  given,  expressly  or  impliedly,  the  right  to  possession,  he 
cannot  be  deprived  thereof  unless  he  is  guilty  of  some  wrongful  con- 
duct such  as  a  denial  of  the  vendor's  title  or  failure  to  perform  the 
contract,  and  if  his  right  to  possession  is  not  available  under  the  prac- 
tice as  a  defense  to  an  action  of  ejectment  a  court  of  equity  will  inter- 
pose its  aid  in  his  behalf.6  And  it  has  been  held  that  one  who  has 
agreed  to  convey  property  to  another  in  consideration  of  the  latter's 
furnishing  him  a  home  during  his  life  may  be  enjoined  from  con- 
veying the  property  and  interfering  with  the  possession  of  the  other 
contracting  party  so  long  as  the  latter  continues  to  perform,  or  is 
ready  to  perform,  such  contract  on  his  part.7  It  has  been  held,  how- 
ever, that  if  the  contract  contains  no  stipulation  giving  the  purchaser 
the  right  to  possession  before  the  purchase  money  is  paid,  he  holds,  if 
let  into  possession  by  the  vendor,  as  a  tenant  at  will  merely.8  Imme- 
diately upon  the  purchaser's  failure  to  comply  with  the  terms  of  the 
contract  the  vendor  may  treat  him  as  a  trespasser  and  sue  to  recover 
the  possession,*  and  the  notice  to  quit  necessary  to  terminate  periodi- 
cal tenancies  need  not  be  given.10 

2.  Surnett  v.  Caldwell,  9  Wall.  290,  116  N.  W.  468,  128  A.  S.  R.  212,  18 
19  U.  S.  (L.  ed.)  712.    See  also  Lewis  L.R.A.(N.S.)  218. 

v.  Hawkins,  23  Wall.  119,  23  U.  S.  (L.  8.  Foley  v.  Wyeth,  2  Allen  (Mass.) 
ed.)   113.  131,  79  Am.  Dec  77L 

3.  Fears  v.  Merrill,  9  Ark.  559,  50  9.  Burnett  v.  Caldwell,  9  Wall.  290, 
Am.  Dec.  226;  Jones  v.  Temple,  87  19  U.  S.  (L.  ed.)  712  (announcing 
Ya.  210,  12  S.  E.  404,  24  A.  S.  R.  law  of  Georgia) ;  'World's  Fair  Min. 
649.  *  Co.  v.  Powers,  224  U.  6. 173,  32  S.  Ct 

Note:  24  A.  S.  R.  652.  453,  56  U.  S.  (L.  ed.)  717;  Chapman 

4.  Note:  4  Ann.  Cas.  1018.  v.  Glassell,  13  Ala.  50,  48  Am.  Dec. 
6.  Krakow  v.  Wille,  125  Wis.  284,  41;  Seabury  v.  Doe,  22  Ala.  207,  58 

103  N.  W.  1121, 4  Ann.  Cas.  1016.  Am.  Dec.  254;  Fears  v.  Merrill,  9  Ark. 

6.  TaUey  v.  Kingfisher  Imp.  Co.,  24  559,  50  Am.  Dec.  226;  Sievers  v. 
Okla.  472,  103  Pac  591,  20  Ann.  Cas.  Brown,  34  Ore,  454,  56  Pac  171,  45 
352;  Sievers  v.  Brown,  34  Ore.  454,  56  L.R.A.  642;  Browning  v.  Estes,  3  Tex 
Pac.  171,  45  L.R.A.  642;  Ives  v.  Cress,  462,  49  Am.  Dec.  760. 

5  Pa.  St.  118, 47  Am.  Deo.  401;  Brown-      Note:  96  A.  S.  R.  1013. 
ing  v.  Estes,  3  Tax.  462,  49  Am.  Dec.       See    infra,    par.    375,    as    to   the 
760.  remedy  of  the  vendor  by  way  of  recov- 

Note:  4  Ann.  Cas.  353.  ery  of  possession. 

7.  Newman  v.  French,  138  la.  482,      10.  Fears  v.  Merrill,  9  Ark.  559.  50 
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287.  Demand  for  Possession. — Before  bringing  ejectment  it  is  not 
necessary,  according  to  the  view  taken  in  some  cases,  that  the  vendor 
give  a  defaulting  purchaser  any  notice  to  quit  or  demand  possession. 
The  purchaser  being  in  default,  the  vendor  has  the  right  to  elect 
whether  he  will  abandon  the  contract  and  re-enter  on  his  premises,  or 
hold  the  purchaser  to  his  agreement,  if  the  contract  is  such  a  one  as 
can  be  enforced  by  compelling  a  specific  performance;  but  in  neither 
case  has  the  purchaser  the  right  to  any  notice  of  the  election  of 'the 
vendor  other  than  what  the  process  would  give  him  when  proceedings 
are  commenced.11  In  other  cases  the  view  is  taken,  where  the  ven- 
dor's right  to  retake  possession  is  based  on  the  failure  of  the  purchaser 
to  perform  his  contract  by  the  payment  of  the  purchase  money  when 
due,  that  the  vendor  must  give  him  notice  .to  quit  or  demand  posses- 
sion before  the  institution  of  an  action  of  ejectment; 1S  but  if  the  pur- 
chaser has  placed  himself  in  the  position  of  a  wrongdoer  by  denying 
the  title  of  his  vendor,  no  notice  or  demand  for  possession  is  required.11 
Ordinarily  if  the  purchaser  is  let  into  possession,  though  there  was  no 
provision  in  the  contract  giving  him  the  right  thereto,  ejectment  can- 
not be  maintained  against  him  without  a  prior  demand  or  notice  to 
quit,  if  he  is  not  in  default  in  the  performance  of  the  contract  and  has 
not  denied  his  vendor's  title,  as  his  possession  being  with  the  consent 
of  the  vendor  is  not  wrongful.1*  And  this  is  true  though  the  posses- 
sion is  under  a  verbal  contract  unenforceable  by  reason  of  the  statute 
of  frauds.1* 

Waste 

288.  By  Vendor. — If  the  vendor  retains  the  possession  it  may  be 
assumed  that  the  purchaser  intends  to  run  the  risk  of  ordinary  dete- 
rioration caused  by  the  usual  and  proper  use  of  the  premises.16    The 

Am.   Deo.   226..    See  Landlord  and  Marsh.  (Ky.)  318,  23  Am.  Deo.  407; 

Tenant,  vol.  16,  p.  1172  et  seq.,  as  Twyman  v.  Hawley,  24  Grat.   (Va.) 

to  the  necessity  for  a  notice  to  quit  in  512, 18  Am.  Rep.  661;  Jones  v.  Temple, 

order  to  terminate  tenancies  generally.  87  Val  210,  12  S.  £.  404,  24  A  S.  R. 

11.  Chapman  v.  Glassell,  13  Ala.  50,  649. 

48  Am.  Dee.  41;  Seahury  v.  Doe,  22      Notes:  42  Am.  Dec  137;  107  A  S. 

Ala.  207,  58  Am.  Dee.  254;  Carroll  v.  R.  726. 

Ballance,  26  111.  9,  79  Am.  Dec.  354;       13.  Fears  v.  MerriH,  9  Ark.  559,  50 

Glascock  v.  Robards,  14  Mo.  350,  55  Am.  Dec  226. 

Am.  Dec  108;  Browning  v.  Estes,  3       14.  Doe  v.  Brown,  7  Blackf,  (Ind.) 

Tex.  462,  49  Am.  Dec.  760.    See  also  142,  41  Am.  Dec  217. 

Burnett  v.  Caldwell,  9  Wall.  290,  19       15.  Peters   v.   Allison,   1   B.   Mon. 

XJ.  S.  (L.  ed.)  712  (announcing  law  of   (Ky.)  232,  36  Am.  Dec  574;  Jones  v. 

Georgia).  Temple,  87  Va.  210,  12  S.  E.  404,  24 

Notes:  42  Am.  Dec.  136;  107  A.  S.  A.  S.  R.  649. 
K.  726.  16.  Dnrrett  v.   Simpson,   3   T.   B. 

12.  Fears  v.  Merrill,  9  Ark.  559,  50  Mon.  (Ey.)  517, 16  Am.  Dec  115. 
Am.  Dec.  226;  Harle  v.  McCoy,  7  J.  J. 
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vendor,  however,  after  the  making  of  the  contract  and  before  the  time 
for  conveyance,  has  no  right  to  commit  what  would  ordinarily  consti- 
tute waste,  and  if  he  does  so,  or  permits  it  to  be  done,  the  purchaser 
may  require  the  vendor  to  reimburse  him  for  the  deterioration  in 
value  of  the  land  or  allow  a  deduction  from  the  purchase  money.17 
And  if  the  land  is  held  by  a  tenant  of  the  vendor,  the  latter  must  bear, 
as  between  himself  and  the  purchaser,  the  loss  resulting  from  waste 
committed  by  the  tenant.18  This  principle  has  frequently  been 
applied  where  timber  was  cut  by  the  vendor  after  the  making  of  the 
contract.10  By  the  taking  of  a  conveyance  from  the  vendor,  the  pur- 
chaser does  not  necessarily  waive  his  right  to  recover  for  waste  com- 
mitted by  the  vendor  after  the  execution  of  the  contract  of  sale  and 
before  the  making  of  such  conveyance.*0  To  maintain  an  action  of 
trespass  possession  of  the  land,  actual  or  constructive,  is  essential,1 
and  if  the  purchaser  was  not  entitled  to  the  possession  at  the  time  of 
the  injury  to  the  land  he  cannot  after  the  conveyance  is  executed 
maintain  trespass  against  the  vendor  for  cutting  down  timber  or  shade 
trees;  his  remedy  in  such  a  case  is  in  equity.8  If,  however,  the  pur- 
chaser is  given  the  right  to  the  possession  preceding  the  conveyance, 
it  has  been  held  that  he  may,  after  conveyance,  maintain  an  action  at 
law  to  recover  his  damages  resulting  from  the  severance  of  trees  by 
the  vendor.1 

289.  By  Purchaser  Generally. — A  vendor  retaining  the  title  as 
security  for  the  purchase  money  sustains  much  the  same  relation  to 
the  purchaser,  in  so  far  as  the  security  is  cpncerned,  as  does  a  mort- 
gagee to  the  mortgagor;  *  and  where  the  purchaser  is  entitled  to  the 
possession  pending  the  payment  of  the  purchase  money  and  the  mak- 
ing of  the  conveyance  he  has  no  right  to  commit  waste  to  the  impair- 
ment of  the  security  of  the  vendor.6    Therefore  a  purchaser  may  be 

17.  Newman  v.  Mountain  Park  Land  Co.,  85  Ark.  208,  107  8.  W.  391,  122 
Co.,  85  Ark.  208,  107  S.  W.  391,  122  A.  S.  E.  27.  See  also  Krakow  v. 
A.  S.  R.  27;  Durrett  v.  Simpson,  3  Wille,  125  Wis.  284,  103  N.  W.  1121, 
T.  B.  Mon.   (Ky.)  517,  16  Am.  Dec.  4  Ann.  Cas.  1016. 

115 ;  Weakland  v.  Hoffman,  50  Pa,  St.  1.  See  Trespass,  vol.  26,  p.  955  et 

513,  88  Am.  Dec.  560.  seq. 

18.  Durrett  v.  Simpson,  3  T.  B.  Mon.  2.  Newman  v.  Mountain  Park  Land 
(Ky.)  517, 16  Am.  Dec.  115.  Co.,  85  Ark.  208,  107  S.  W.  391,  122 

19.  Newman  v.*  Mountain  Park  Land  A.  S.  R.  27. 

Co.,  85  Ark.  208,  107  S.  W.  391,  122  3.  Krakow  v.  Wille,  125  Wis.  284, 

A.  S.  R.  27;  Weakland  v.  Hoffman,  50  103  N.  W.  1121,  4  Ann.  Cas.  1016. 

Pa.  St.  513,  88  Am.  Dec.  560;  Bright  4.  Moses  v.  Johnson,  88  Ala.  517,  7 

v.  James,  35  R.  I.  128,  85  Atl.  545,  So.  146, 16  A.  S.  R.  58;  Miller  v.  Wad- 

Ann.   Cas.   1915B   1099;   Whiting  v.  dmgharn,  91  Cal.  377,  27  Pac  750,  13 

Adams,  66  Vt.  679,  30  Atl.  32,  44  A.  L.R.A.  680;  Small  v.  Slocumb,  112  Ga. 

S.  R.  875,  25  L.R.A.  598:  Krakow  v.  279,  37  S.  E.  481,  81  A.  S.  R.  50,  53 

Wille,  125  Wis.  284,  103  N.  W.  1121,  L.R.A.  130. 

4  Ann.  Cas.  1016.  5.  Moses  v.  Johnson,  88  Ala.  517,  7 

20.  Newman  v.  Mountain  Park  Land  So.  146, 16  A.  S.  R.  58;  Miller  v.  Wad- 
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enjoined  from  cutting  timber,  in  the  absence  of  a  condition  permitting 
it,  when  it  is  shown  that  the  land  as  security  will  be  thereby  impaired 
and  rendered  insufficient.6  If  the  security  of  the  vendor  will  not  be 
rendered  insufficient  it  seems  that  the  purchaser  may  cut  timber.1 
.  Where,  however,  it  is  shown  from  the  nature  and  location  of  the 
land  that  its  chief  value  lies  in  its  timber,  the  burden  is  on  the  purr 
chaser  to  support  his  claim  that  the  clearing  of  the  land  will  in  fact 
enhance  its  value  rather  than  depreciate  it.8  If  •  the  purchaser  has 
fully  performed  his  contract  by  the  payment  of  all  the  purchase 
money,  the  vendor  will  hold  merely  the  dry  legal  title  and  has  no 
standing  to  interfere  with  whatever  use  the  purchaser  desires  to  make 
of  the  land.9 

290.  Removal  of  Improvements  Made  by  Purchaser. — Ordinarily 
where  a  permanent  building  is  erected  on  the  land  by  the  purchaser  it 
becomes  as  between  himself  and  his  vendor  a  part  of  the  realty  and  the 
purchaser  has  no  right  to  remove  it  without  the  vendor's  consent,10 
and  it  has  been  held  that  a  contractor,  who,  by  agreement  with  the 
purchaser,  affixes  houses  to  the  land,  will  be  held  to  have  consented 
to  the  affixing  and  all  its  consequences  sa  as  to  prevent  him  from  re- 
moving them  as  against  the  rights  of  the  vendor.11  On  the  other  hand 
it  has  been  held  that  the  vendor  cannot  prevent  the  removal  of  build- 
ings voluntarily  placed  on  the  land  by  the  purchaser  after  taking 
possession,  where  a  large  amount  of  the  purchase  money  has  been 
paid,  and  there  is  nothing  to  indicate  that  he  will  fail  to  complete  his 
contract,  or  to  show  that  the  land  is  less  valuable  than  when  the  con- 
tract was  made,  or  that  the  sufficiency  of  the  security  will  be,  in  any 
way,  impaired  by  such  removal.14  If  the  purchaser  is  justified  in 
rescinding  the  contract  for  fraud  he  has  the  right  to  place  himself  in 
statu  quo  by  removing  improvements  made  by  him  so  far  as  this  can 
be  done  without  injury  to  the  freehold,18 

dingham,  (Cal.)  25  Pac.  688, 11  L.R.A.  37  S.  E.  481,  81  A.  S.  R.  50,  53  L.R.A. 

510.     See  also  Hubbard  v.  Elmer,  7  130. 

Wend.  (N.  Y.)  446,  22  Am.  Dec.  590.  8.  Moses  v.  Johnson,  88  Ala.  617,  7 

6.  Moses  v.  Johnson,  88  Ala,  517,.  7  So.  146,  16  A.  S.  R.  58. 

So.  146, 16  A.  S.  R.  58.    See  also  Rey-  ••  **£«-  v.  ^ddrngham,  (Cal.)  25 

nolds  v.  Lawrence,  147  Ala.  216,  40  So.  p»c-  ™°>  n  L^\^10\           tn  ,  , 

576,  119  A.  S.  R  78;  Miller  v.  Wad-  »•  ^r  v    Wad^ngham     (Cal.) 

2-  \        /n  i  \  oc  r>-L  aqq  111DA    25  Pao.  688,  11  L.RJL  610;  Cutter  v. 
dingham,  (Cal.)  25  Pac  688, 11  L.R. A    w^  131  Mich    50g    gi  ^    w    ?53 

510  (referring  to  English  authority) ;  ^qq  A  S  R  619 

M<:G£X°V-  Fr^D0yin^'^o  1Xf  I1       11-  Mfflo1"  v-  Vaddingham,    (Cal.) 
Atl.  226,  Ann.  Cas.  1912A  193.    As  to  25  Pac.  688>  n  KR.A.  fia       v        ' 

the  right  of  a  mortgagor  to' cut  timber      X2.  Miller  v.  Waddingham,  91  Cal. 
on  the  mortgaged   lands,  see  Moihv  377,  27  Pac.  750,  13  L.R. A.  680. 
Gages,  vol.  19,  p.  322  et  seq.  13.  Cutter  v.  Wait,  131  Mich.  508, 

,    7.  Small  v.  Slocumb,  112  Ga,  279,  91  N.  W.  753,  100  A.  S.  R.  .619.    - 
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§§  291,  292        VENDOR  AND  PURCHASER        27  R.  C.  L. 

Injuries  to  Land  by  Third  Persons 

291.  Vendor's  Right  of  Action. — The  broad  view  has  been  taken 
that  as  the  purchaser  who  is  let  into  possession  under  an  executory 
contract  of  purchase  is  the  equitable  owner  of  the  estate  and  must  bear 
the  loss  resulting  from  any  injury  to  the  land,  the  vendor  cannot 
maintain  an  action  on  the  case  against  a  third  person  for  damages  for 
an  injury  to  the  freehold.  The  vendor  in  such  a  case  is  not  entitled  to 
the  remedy  which  the  law  gives  a  reversioner  against  a  wrongdoer  for 
an  injury  inflicted  upon  his  reversionary  interest.  The  remedy  of  the 
reversioner  springs  from  his  estate  in  the  land  being  an  ascertained 
and  distinct  interest  from  that  enjoyed  by  the  particular  tenant,  requir- 
ing nothing  to  perfect  it.  It  is  to  vindicate  this  estate,  and  to  protect 
this  interest  from  invasion,  that  the  law  permits  him  to  sue,  though 
the  actual  possession  be  in  another.  But  a  vendor,  by  articles  of  agree* 
ment  in  part  executed,  has  not  such  a  several  and  distinct  estate  in 
the  land  sold  as  will  vest  him  with  a  right  of  action  against  a  mere 
stranger,  for  an  injury  to  it,  during  the  continuance  of  the  equitable 
estate  of  "the  purchaser.  Though  until  conveyance  made  the  legal 
title  remains  in  the  vendor,  and  he  has  also  a  beneficial  interest  in  the 
land  to  the  amount  of  the  unpaid  purchase  money,  so  long  as  the  con- 
tract remains  unrescinded  and  the  purchaser  continues  in  possession 
the  residence  of  the  legal  title  in  the  vendor  is  regarded  rather  in  the 
light  of  a  security  for  the  unpaid  purchase  money  than  as  an  interest 
attended  by  the  qualities  and  incidents  of  an  estate  properly  con- 
sidered.14 But  as  is  shown  in  another  place  a  mortgagee  has  &  right 
of  action  against  a  third  person  for  an  injury  to  the  freehold  impair- 
ing his  security,  and  in  analogy  it  would  seem  that  a  vendor  should 
have  a  similar  right  of  action  for  an  injury  which  impairs  his  security 
for  the  unpaid  purchase  money.1*  The  broad  view  has  also  been  taken, 
in  case  or  an  injury  to  the  freehold,  that  the  vendor  is  the  proper 
party,  though  the  land  is  in  possession  of  the  purchaser  as  a  tenant  at 
will  of  the  vendor,  to  recover  as  the  owner  of  the  fee  for  injuries  to  the 
reversion.16 

292.  Purchaser's  Right  of  Action. — A  right  of  action  for  damages 
for  an  injury  to  real  estate  will  not  pass  with  the  land  on  a  conveyance 
thereof.17  And  it  has  been  held  that  a  warranty  deed  of  land  injured 
by  being  flooded  by  a  permanent  dam  erected  by  a  city  before  the  deed 

14.  Ives  v.  Cress,  5  Pa.  St.  118,  47  17.  Irvine  v.  Oehrein,  170  la.  658, 
Am.  Dec.  401  (diversion  of  waters  of  150  K  W.  674,  L.R.A.1916E  990; 
watercourse).  Moore  v.  Lancaster,  212  Pa.  St.  642, 

15.  See  Mortgages,  vol.  19,  pp.  340-  62  Atl.  100,  2  LlR.A.(N.S.)  819.  See 
341,  as  to  right  of  a  mortgagee  to  sue  also  Kindred  v.  Union  Pac.  R.  Co.,  225 
for  injuries  to  the  freehold.  U.  S.  582,  32  S.  Ct.  780,  56  U.  S.  (L. 

16.  Foley  v.  Wyeth,  2  Allen  (Mass.)  ed.)  1216. 

131,  79  Am.  Dec.  77L  Note:  2  LlR.A.(N.S.)  819. 
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was  executed  does  not  transfer  the  cause  of  action  for  the  injury.19  If, 
however,  the  wrong  is  of  a  continuing  nature  the  grantee  may  sue  for 
damages  suffered  by  him  after  he  acquires  the  title.19  It  has  been  held 
that  a  purchaser  in  possession  under  a  written  contract  of  sale  which 
contains  no  stipulation  giving  him  the  right  to  possession  before  the 
price  is  paid,  is  a  mere  tenant  at  will  and  cannot  maintain  an  action 
for  an  injury  to  the  reversion,20  although  he  subsequently  completes 
the  contract  and  acquires  the  legal  title.1  A  purchaser  in  possession 
in  so  far  as  an  injury  to  the  land  affects  his  possessory  rights  may  un- 
doubtedly sue  therefor.*  And  where  the  contract  provides  that  the 
vendor  is  to  have  one  half  of  the  proceeds  of  the  hay  cut  upon  the 
premises  until  the  purchase  money  is  paid,  the  title,  property,  and 
possession  remain  in  the  purchaser  so  as  to  enable  him  to  maintain  an 
action  for  the  loss  of  the  hay,  as  he  only  has  to  account  to  the  vendor  . 
in  money  for  one  half  the  hay  gathered,  sold,  or  otherwise  disposed  of.* 
If  the  purchaser  is  in  possession  and  has  paid  all  the  purchase  money 
and  is  entitled' to  a  conveyance,  the  outstanding  legal  title  in  the  ven- 
dor does  not  affect  his  right  to  recover  for  all  the  damages  resulting 
from  an  injury  to  the  land  whether  such  injury  affects  the  freehold 
or  merely  the  possession.4  And  the  broad  rule  has  been  laid  down  that 
ordinarily  one  who  buys  real  estate  and  enters  into  possession  under 
a  contract  of  purchase  is  the  owner  of  it  against  all  comers,  excepting 
possibly  the  vendor  holding  the  legal  title,  and  may  maintain  an 
action  as  owner  for  injuries  to  the  property.* 

Accidental  Destruction  of  Buildings  and  the  Like 

293.  General  View  as  to  Effect. — Where  after  the  making  of  the 
contract  buildings  on  the  land  are  destroyed  the  authorities  are  not  in 
accord  as  to  which  party  must  bear  the  loss.  If  the  loss  is  due  to  the 
.  negligence  of  the  purchaser  it  must  of  course  be  borne  by  him.6  The 
rule  is  laid  down  in  a  number  of  cases  that,  as  the  purchaser  is  deemed 
in  equity  the  owner  and  is  entitled  to  any  advantage  to  the  land  which 
may  arise  after  the  making  of  the  contract,  he  must  bear  any  acciden- 

18.  Irvine  v.  Oelwein,  170  la.  653,      1.  Foley  v.  Wyeth,  2  Allen  (Mass.) 
160  N.  W.  674,  LJI.A.1916E  990.       .     131,  79  Am.  Dec  771. 

19.  Benjamin    v.    American    Tele-      2.  Note:  79  Am.  Dec.  775. 
phone,  etc.,  Co.,  196  Mass.  454,  82  N.      3.  Witheral  v.  Muskegon  Booming 
E.  681,  13  Ann.  Cas.  306.  Co.,  68  Mich.  48,  35  N.  W.  758,  13 

20.  Foley  v.  Wyeth,  2  Allen  (Mass.)   A.  8.  R.  325. 

131,   79  Am.  Dec  771    (removal  of  4.  Witheral  v.  Muskegon  Booming 

lateral  support  by  excavation  on  ad-  Co.,  68  Mich.  48,  35  N.  W.  758,  13 

joining  land) .    As  to  the  right  of  a  A.  S.  R.  325. 

tenant  to  sue  for  injuries  to  the  free-  5.  Garrett  v.  Beers,  97  Kan.  255, 

hold,  see  Landlord  and  Tenant,  vol.  155  Pac  2,  L.R.A.1916F  1289. 

16,  p.  675  et  seq.  6.  Note:  27  L.B.A.(N.S.)  235. 
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tal  loss ; 7  and  therefore  in  case  of  the  accidental  destruction  of  build- 
ings and  the  like,  where  the  contract  is  silent  on  the  subject,  the  pur- 
chaser must  bear  the  loss  and  may  be  required  to  complete  the 
purchase  and  pay  the  agreed  price.  This  is  the  rule  laid  down  in  Eng- 
land in  Paine  v.-  Meller  (6  Ves.  349)  and  later  cases,8  and  in  most 
jurisdictions  in  this  country .•  This  is  held  true  though  the  possession 
was  not  to  be  delivered  to  the  purchaser  until  a  future  day,  and  prior 
to  such  time  the  loss  occurred,  as  it  is  the  nature  of  the  purchaser's 
equitable  title  which  casts  the  burden  of  the  loss  on  him  and  not  the 
fact  of  possession.10  And  a  fortiori  it  is  so  where  the  purchaser  takes 
possession  prior  to  the  loss';  n  or  where  prior  to  the  loss  the  parties 
had  attempted  to  carry  the  contract  into  execution  by  the  delivery  of 
a  deed,  which  was  ineffectual  because  of  a  misdescription  of  the  land.1* 
Irrespective  of  whether  the  loss  must  be  borne  by  the  vendor  or  not 
the  accidental  destruction  of  the  buildings  does  not  as  a  general  rule . 
entitle  the  purchaser  to  rescind  and  recover  back  the  part  of  the 
purchase  money  paid.1* 

294.  Qualification  of  General  View. — If  a  vendor  remains  in  posses- 
sion and  through  his  failure  to  take  proper  care  of  the  premises  a  loss 

7.  Brewer  ▼.  Herbert,  30  Md.  301,  Mtit.  F.  Ins.  Co.,  117  Pa.  St.  548,  12 
96  Am.  Dec.  582;  Kerr  v.  Day,  14  Pa.  Atl.  676,  2  A.  S.  R.  703;  People's  St. 
St.  112,  53  Am.  Dee.  526.  R.  Co.  v.  Spencer,  156  Pa.  St.  85,  27 

8.  See  Brewer  v.  Herbert,  30  Md.  Atl.  113,  36  A.  S.  R.  22. 

301,    96    Am.    Dec.    582 ;    Sewell    v.       Notes :  96  Am.  Dec.  591 ;  57  L.R. A. 

UnderhiU,  197  N.  Y.  168,  90  N.  E.  430,  647;  27  L.R.A.(N.S.)  233;  43  L.R.A. 

134  A.  S.  R.  863,  18  Ann.  Cas.  795,  (N.S.)   383;  9  Ann.  Cas.  1055;  Ann, 

27  L.R.A.(N.S.)   233.  Cas.  1913B  304;  6  Eng.  Rul.  Cas.  611. 

Notes:  27  L.R.A.(N.S.)  233;  9  Ann.       10.  Brewer  v.  Herbert,  30  Md.  301, 

Cas.  1055.  96  Am.  Dec.  582.    See  also  Cropper  v. 

9.  Williams  v.  Iilley,  67  Conn.  50,  Brown,  76  N.  J.  Eq.  406,  74  Atl.  987, 
34  Atl.  765,  37  L.R.A.  150 ;  Taylor  v.  139  A.  S.  R.  770. 

Porter,  1  Dana   (Ky.)   421,  25  Am.  11.  Sewell  v.  Underhill,  197  N.  Y. 

Dec.  155;  Brewer  v.  Herbert,  30  Md.  168,  90  N.  E.  430,  134  A.  S.  R.  863, 

301,  96  Am.  Dec.  582;  Skinner,  etc.,  18  Ann.   Cas.  795,  27  L.R.A.(N.S.) 

Ship  Bldg.,  etc,  Co.  v.  Houghton,  92  23a     See  also  Baute  v.  Kuhworth,  1 

Md.  68,  48  Atl.  85,  84  A.  S.  R.  485;  Mont.  133f  25  Am.  Rep.  737. 

Bautz  v.  Kuhworth,  1  Mont.  133,  25  Note.  9  ^  Cag^  1056 

16  Wend.  (N.  Y.)  385,  30  Am.  Dec!  «?"*  .m  ^  ^  ^J**"?*  * 
90;  Cromwell  v.  Brooklyn  F.  Ins.  Co.,  the  «*  *£5\m.th*  Massachusetts 
44  N.  Y.  42,  4  Am.  Re]?.  641;  Sewell  <***  »*«*  to  in  paragraph  295, 
v.  UnderhiU,  197  N.  Y.  168,  90  N.  E.  <*P*eB8ly  leaves  undecided  the  ques- 
430. 134  A.  S.  R  863, 18  Ann.  Cas.  795,  tl0n  **  to  wnat  ««<**  the  destruction  of 
27  L.R.A.(N.S.)  233;  Fouts  v.  Fon-  the  building  would  have  had  if  the  in- 
dray,  31  Okla.  221, 120  Pac.  960,  Ann.  effectual  deed  had  not  been  made. 
Cas.  1913E  301,  38  L.R.A.(N.S.)  251;  IS.  See  Davidson  v.  Hawkey e  Ins. 
Reed  v.  Lukens,  44  Pa.  St  200,  Co.,  71  la.  532,  32  N.  W.  514,  60  Am. 
84  Am.  Dec  425;  Elliott  v.  Ashland  Rep.  818. 
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occurs  it  must  be  borne  by  him.14  And  it  is  held  that  in  order  that 
the  loss  may  fall  on  the  purchaser  the  vendor  must  not  only  be  willing 
but  able  to  perform  on  his  part,  and  if  his  title  is  defective  and  he  is 
unable  to  convey  a  good  title  as  required  by  his  contract,  the  loss  will 
fall  on  him  if  the  defect  has  not  been  waived  by  the  purchaser.1*  The 
vendor  may  also  assume  liability  for  a  loss  or  excuse  the  purchaser 
from  further  performance,  by  a  provision  in  the  contract  requiring 
him  to  deliver  the  property  in  the  future  in  the  same  condition  in 
which  it  was  at  the  time  of  making  the  contract1*  A  judicial  sale  is 
not  as  a  general  rule  regarded  as  binding  or  consummated  until  con- 
firmation by  the  court,  and  a  loss  happening  before  confirmation  falls 
on  the  vendor; 17  but  if  the  loss  occurs  after  its  confirmation  but  before 
conveyance  the  loss  falls  on  the  purchaser.18 

295.  Minority  View  Generally. — Opposed  to  the  view  announced 
in  the  preceding  paragraphs  it  is  held  in  a  number  of  cases  in  this 
country  that  the  purchaser  may,  if  he  chooses,  withdraw  from  the 
contract  where  buildings  constituting  a  material  part  of  the  purchase 
are  accidentally  destroyed,  especially  where  the  vendor  retains  the 
actual  or  constructive  possession  until  the  time  for  making  the  con- 
Teyance  arrives,  a*d  in  such  a  case  specific  performance  will  not  be 
decreed  at  the  suit  of  the  vendor.™  It  has  also  been  held  that  the 
vendor  must  bear  the  lo6S  though  the  purchaser  had  entered  into  ' 
possession,20  and  where  the  possession  was  in  a  partnership,  of  which 
the  purchaser  was  a  member,  under  a  lease  which  did  not  expire  until 
the  time  for  the  conveyance  arrived.1  The  purchaser  under  these  cir- 
cumstances is  also  permitted  to  withdraw  from  the  contract  and  recover 
what  he  has  paid  towards  the  purchase  price.8    The  loss  will  fall  on 

14.  Note:  27  L.R.A.(N.S.)  234.  Calnan,  107  Mass.  514,  9  Am.  Rep. 

16.  Eppstein  ▼.  Kuhn,  225  111.  115,  65;  Hawkes  v.  Kehoe,  193  Mass.  419, 

80  N.  E.  80,  10  L.R.A.(N.S.)  117.  79  N.  E.  766,  9  Ann.  Cas.  1053,  10 

Notes:  27  L.R.A.(N.S.)  234;  9  Ann.  L.R.A.(N.S.)  125;  Huffuenin  v.  Court- 

Cas.  1056,  1057.  nay,  21  S.  C.  403,  53  Am.  Rep.  688; 

16.  Notes:  27  L.R.A.(N.S.)  234;  9  Good  v.  Jarrard,  93  S.  C.  229,  76  S.  E. 
Ann.  Cas.  1057.  698,  43  L.R.A.(N.S.)  383. 

17.  Brewer  v.  Herbert,  30  Md.  301,  Notes :  70  Am.  Dec.  585 ;  27  L.R. A. 
96  Am.  Dec.  582.     See  also  Wagner  (y.S.)  235;  9  Ann.  Cas.  1055. 

v.  Cohen,  6  GUI  (Md.)  97,  46  Am.  Dec.       20.  Gould  v.  Mnrch,  70  Me.  288,  35 

?2?;    ^^V/^ii      ^  Am-    ^P-    325.     See   also   Wells   v. 
(Tenn.)  406,  73  Am.  Dee.  131     But  Qaln^  fa  Mafl8  514  g  Am  ^     ^ 

C  S^J^'J^jJl  lilt  £«S  *-d   V£***   -lier 
xr  *      o?t  t*  a  •  xr  q  ^  03*  cases  which  involved  an  oral  contract 

U L  Brewed  h£K&  loMd.  301,  «■**  -hi*  *•  pnrchaser  went  into 
96  Am.  Dec.  582.  See  generally,  Joti-  possession  and  was  permitted  to  recov- 
er Sams,  vol.  16,  p.  93-94.  *  »**  *he  Purchase  money  paid.- 

19.  Smith  v.  Phoenix  Ins.  Co.,  91  o  1-  Good  t.  Jairard,  93  S.  C.  229,  76 

Cat  323.  27  Pac  738,  25  A.  S.  R.  S.  E.  698,  43  L.RA.(N.S.)  383. 
191,  13  L.R.A.  475;  Gould  v.  Mureh,      2.  Wells  v.  Calnan,  107  Mass.  514, 

70  Me.  288,  35  Am.  Rep.  325;  Wells  v.  9  Am.  Rep.  65. 
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the  vendor  where  he  was  unable  to  convey  a  good  title  as  required  by 
his  contract.8  Specific  performance  at  the  suit  of  the  vendor  has  been 
denied  where  the  subject  matter  of  the  sale  wad  a  leasehold  estate  and 
a  material  part  of  the  land  was  washed  away  by  the  sea  before  the 
time  arrived  for  the  completion  of  the  contract.4 

296.  Specific  Performance  at  Instance  of  Purchaser. — If  the  vendor 
must  bear  the  loss,  where  before  the  time  for  the  conveyance  arrives 
or  before  he  is  able  to  convey,  improvements  on  the  land  are  destroyed 
by  fire,  the  better  view  seems  to  be  that  a  court  of  equity  will,  at  the 
instance  of  the  purchaser,  compel  a  specific  performance  of  the  con- 
tract and  will  allow  an  abatement  of  the  purchase  price  in  such  an 
amount  as  is  just  and  reasonable  in  view  of  the  changed  condition  of 
the  property,  the  purchaser  being  entitled  to  a  decree  for  specific  per- 
formance with  abatement  in  cases  where  the  vendor  would  not  be  so 
entitled.*  In  other  cases,  however,  the  court  has  refused  to  enforce 
specific  performance  at  the  suit  of  the  purchaser  with  an  abatement 
on  account  of  the  loss,  limiting  the  right  of  the  purchaser  to  a  with- 
drawal from  the  contract  and  a  recovery  of  the  purchase  money  paid.6 
And  this  latter  has  been  held  the  proper  rule  though  the  contract  ex- 
pressly provided  that  the  premises  should  be  conveyed  in  the  same 
condition  in  which  they  were  at  the  time  of  the  making  of  the  contract, 
"reasonable  use  and  wear  of  the  buildings  thereon  alone  excepted."  7 

l7i$urance 

297.  In  General. — As  heretofore  stated  both  the  vendor  and  the 
purchaser  have  insurable  interests  in  the  land,  and  the  making  of  an 
executory  contract  of  sale  does  not  necessarily  avoid  insurance  thereto- 
fore taken  out  by  the  vendor.8  A  purchaser  is  under  no  obligation  to 
insure  for  the  benefit  of  the  vendor,  unless  so  required  by  the  contract, 
and  if  he  insures  for  his  own  benefit  the  vendor  cannot  require  that 
the  proceeds  be  applied  to  the  discharge  of  the  unpaid  purchase  money 
or  the  rehabilitation  of  the  property  and  the  protection  of  his  secu- 
rity.9 And  it  has  been  held  that  a  vendor  who  unconditionally  as- 
signs the  insurance  on  the  buildings  to  the  purchaser  is  not,  in  case 

5.  Notes:  27  L.R.A.(N.S.)    234;   9  79  N.  E.  766,  9  Ann.  Cas.  1053,  10 
Ann.  Cas.  1056.  L.R.A.(N.S.)   125. 

4.  Huguenin  v.  Courtnay,  21  S.  0.       Note:  10*L.R.A.(N.S.)  127. 
403,  53  Am'  Rep.  688.  7.  Hawkes  v.  Kehoe,  193  Mass.  419, 

6.  Phinizy   v.    Guernsey,   111   Ga.    79  N.  E.  766,  9  Ann.  Cas.  1053,  10 
346,  36  S.  E.  796,  78  A.  S.  R.  207,  L.RJl.(N.S.)  125. 

50  L.R.A.  680.    See  also  Eppstein  v.      8.  See  supra,  par.  183. 
Kuhn,  225  HI.  115,  80  N.  E.  80,  10       9.  Zenor  v.  Hayes,  228  HI.  626,  81 
L.RJl.(N.S.)  117;  Bautz  v.  Knhworth,  N.  E.  1144,  13  L.R.A.(N.S.)  909. 
1  Mont.  133,  25  Am.  Rep.  737.  Notes:  37  L.R.A.  152:   13   L.R.A. 

Note:  10  L.R.A.(N.S.)  125.  (N.S.)  909, 

6.  Hawkes  v.  Kehoe,  193  Mass.  419, 
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the  buildings  are  destroyed,  by  fire,  entitled  to  resort  to  a  court  of 
equity  to  reach  the  proceeds  of  the  policies,  although  the  vendee  is 
insolvent,  if  the  debt  is'not  due.10  If  the  contract  requires  insurance 
to  be  taken  out  by  the  purchaser  for  the  benefit  of  the  vendor,  or  the 
vendor  to  insure  for  the  benefit  of  the  purchaser,  the  proceeds  of  pol- 
icies so  taken  out  are  considered;  as  between  the  parties,  as  represent- 
ing or  taking  the  place  of  the  property,  and  their  rights  are  adjusted 
according  to  their  legal  and  equitable  rights.11  It  has  been  held  un- 
der a  contract  which  provides  that  the  purchaser  shall  keep  the  prop- 
erty insured  for  the  benefit  of  the  vendor  that  the  purchaser  cannot, 
in  case  of  injury  to  the  property  by  fire,  insist  that  the  insurance 
money  shall  be  applied  in  reduction  of  the  indebtedness  not  yet  due, 
when  its  amount,  added  to  the  value  of  the  lot,  does  not  equal  the  un- 
paid purchase  money,  but  the  vendor  may  apply  it  in  restoring  the 
property  for  the  protection  of  his  security.18 

298.  Insurance  Held  by  Vendor  at  Time  of  Contract;  General  View. 
— As  between  the  parties  the  vendor  is  under  no  implied  obligation 
to  take  out  insurance  for  the  benefit  of  the  purchaser  or  to  keep  alive 
for  his  benefit  existing  insurance.11  Where,  however,  a  vendor  hold? 
insurance  on  the  land  at  the  time  of  the  making  of  the  contract  the 
question  has  frequently  arisen  as  to  the  rights  between  the  parties  to 
the  proceeds  of  the  policy  in  case  of  a  loss  prior  to  the  completion  of 
the  contract  The  authorities  on  this  question  are  not  in  accord.  In 
this  country  the  view  is  generally  taken  that  as  the  purchaser  is  deemed 
in  equity  the  owner,  the  vendor  merely  retaining  the  legal  title  as 
security  for  the  unpaid  purchase  money,  and  must  bear  any  loss  re- 
sulting from  the  accidental  destruction  of  the  buildings,  and  pay  the 
agreed  price,  he  is  entitled  in  equity  as  between  himself  and  the  ven- 
dor to  the  proceeds  of  insurance  held  by  the  vendor  at  the  time  of  the 
making  of  the  contract  and  may  demand  that  it  be  applied  to  the  sat- 
isfaction of  the  purchase  money  or  the  restoration  of  the  property.14 
And  the  fact  that  the  contract  is  carried  out  without  an  abatement  of 

10.  Zenor  v.   Hayes,  228  HI,   626,  f erring  to  English  authority). 

81  N.  E.  1144, 13  Lit.A.(N.S.)  909.  14.  Smith  v.  Phoenix  Ins.  Co.,  91  Cal. 

11.  Williams  v.  Iilley,  67  Conn.  50,  323,  27  Pac.  738,  25  A.  S.  R.  191,  13 
34  Atl.  765,  37  L.R.A.  150;  Cromwell  £.R.A.  475;  Williams  v.  Iilley,  67 
v.  Brooklyn  P.  Ins.  Co.,  44  N.  Y.  42,  Conn.  50,  34  Atl.  765,  37  L.R.A.  150 ; 
4  Am.  Rep.  641.  Brewer  v.  Herbert,   30  Md.  301,  96 

Notes:  37  L.R.A.   152;   13  L.R.A.  Am.   Dec,   582;   Skinner,   etc.,   Ship- 

(N.S.)  910;  9  Ann.  Cas.  1057.  Bldg.,  etc.,  Co.  v.  Houghton,  92  Md. 

12.  Maquin  v.  Texas  Sav.,  etc.,  In-  68,  48  Atl.  85,  84  A.  S.  R.  485;  Reed 
vest.  Ass'n,  95  Tex.  313,  67  S.  W.  85,  v.  Lukens,  44  Pa.  St.  200,  84  Am.  Dec. 
93  A.  S.  R.  855,  58  L.R.A.  711.  425;  People's  St  R.  Co.  v.  Spencer, 

13.  Brewer  v.  Herbert,  30  Md.  301,  156  Pa,  St  85,  27  AtL  113,  36  A.  S.  R. 
96    Am.   Dec  582.     See  Phinizy   v.  22. 

Guernsey,  111  Ga.  346,  36  S.  E.  796,      Notes:  84  Am.  Dec.  430;  37  L.R. A. 
78  A.  S.  R.  207,  50  L.R.A.  680  (re-  153;  9  Ann.  Cas.  1057. 
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the  price  does  not  affect  the  right  of  the  purchaser  in  this  respect.1* 
The  purchaser  has  also  been  held  entitled  to  .the  benefit  of  the  insur- 
ance money  though  in  fact  he  intended  on  the  completion  of  his  pur- 
chase to  tear  the  buildings  down.1*  This  view  has  also  been  taken 
where  the  purchaser  at  the  time  of  the  loss  held  an  option  to  purchase 
which  he  thereafter  exercised.17 

299.  Minority  View. — In  England  the  view  has  been  taken  from  an 
early  date  that  the  purchaser  has  no  right  whatsoever  to  the  benefit 
of  existing  insurance.  This  is  the  rule  laid  down  in  Poole  v.  Adams 
(33  L.  J.  Ch.  639),  decided  by  Vice  Chancellor  Kingsley.in  1864,  and 
is  in  accord  with  both  earlier  and  later  authority.18  This  view  has 
also  been  taken  id  some  cases  in  this  country; 19  and  it  has  been  said 
that  if  the  vendor  collects  the  insurance  and  thereafter  receives  pay- 
ment from  the  purchaser  for  the  full  amount  of  the  purchase  money, 
he,  under  the  doctrine  of  subrogation,  would  hold  the  purchase  money 
so  received  in  trust  for  the  insurer  to  the  extent  that  he  is  overpaid.20 
And  if  as  between  the  parties  the  loss  falls  on  the  vendor,  he  is  en- 
titled to  collect  and  hold  the  insurance  money  without  liability  to 
account  to  the  purchaser  therefor,1 

• 
Assignment  or  Transfer  by  Vendor 

300.  In  General. — So  long  as  the  legal  title  remains  in  the  vendor 
it  may  be  conveyed  by  him,  and  the  conveyance  will  pass  all  his  right 
in  the  land,  including,  as  a  general  rule,  the  right  in  equity  to  receive 
the  unpaid  purchase  money  and  enforce  the  vendor's. lien  therefor.* 
Also  an  assignment  by  the  vendor  of  the  executory  contract  as  distin- 
guished from  a  conveyance  of  the  land  carries  the  right  to  the  unpaid 
purchase  money  and  an  equitable  lien  therefor  on  the  land  which  may 
be  enforced  by  the  assignee  though  the  contract  of  sale  is  thereafter 

15.  Reed  v.  Lukens,  44  Pa.  St.  200,  Co.,  71  la.  532,  32  N.  W.  514,  60  Am. 
84  Am.  Dee.  425.    See  also  Smith  v.  Rep.  818. 

Phamix  Ins.  Co.,  91  Cal.  323,  27  Pac.  Notes:  37  L.R.A.  151;  9  Ann.  Cas. 

738,  25  A.  S.  R.  191,  13  L.R.A.  475;  1057. 

Skinner,  etc.,  Ship-Bldg.,  etc.,  Co.  v.  20.  JEtna  F.  Ins.  Co.  v.  Tyler,  16 

Houghton,  92  Md.  68,  48  Atl.  85;  g4  Wend.  (N.  Y.)  385,  30  Am.  Dec.  90. 

A.  S.  R.  485.  1.  Phinizy  v.  Guernsey,  111  Ga.  346, 

16.  Skinner,  etc.,  Ship-Bldg.,  etc.,  36  S.  E.  796,  78  A.  S.  R.  207,  50 
Co.  v.  Houghton,  92  Md.  68,  48  Atl.  L.R.A.  680.  As  to  which  party  must 
85,  84  A.  S.  R.  485.  bear  the  loss  where  buildings  on  the 

17.  Smith  v.  Phoenix  Ins.  Co.,  91  premises  are  accidentally  destroyed  be- 
Cal.  323,  27  Pac.  738,  25  A.  S.  R.  191,  fore  the  time  for  conveyance  arrives, 
13  L.R.A.  475;  Williams  v.  Lilley,  67  see  supra,,  par.  293  et  seq. 

Conn.  50,  34  Atl.  765,  37  L.R.A.  150.  2.  Robertson  v.  Read,  52  Ark.  381, 

Note:  9  Ann.  Cas.  1057.  14  S.  W.  387,  20  A.  S.  R.  188;  Midland 

18.  See  84  Am.  Dec.  429  note;  37  County  Sav.  Bank  v.  T.  C.  Prouty  Co., 
L.R.A.  150  note.  158  Mich.  656,  123  N.  W.  549,  133  A. 

19.  See  Davidson  v.  Hawkeye  Ins.  S.  R.  40L 
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abandoned  or  rescinded.1    If  the  vendor's  grantee  is  not  entitled  to 
protection  as  a  bona  fide  purchaser  for  value,  as  where  he  takes  with 
Notice  of  the  existing  contract,  he  will  take  subject  to  the  equitable 
rights  of  the  purchaser,  and  may  be  compelled,  at  the  suit  of  the 
Purchaser,  to  perform  the  agreement  by  conveying  the  land,  in  the 
8*me  manner  and  to  the  same  extent  as  the  vendor  would  have  been 
«abJe  to  do  had  he  not  transferred  the  legal  title.4    In  decreeing  spe- 
Cift?  performance  in  such  a  case  it  is  proper  to  direct  the  grantee  of 
*ne  vendor  in  whom  the  legal  title  is  vested  to  make  the  conveyance ;  6 
*pd  he  will  be  requif ed  to  execute  a  deed  with  special  warranty  against 
his  own  acts.6    It  has  been  held  that  a  grantee  with  notice  that  his 
grantor   has  agreed  to  convey  the  property  to  another  on  his  agree- 
ment to  furnish  him  with  a  home  for  life,  may  be  decreed  in  equity 
*°  hold   the  property  subject  to  the  rights  of  the  promisee  to  have  the 
property  conveyed  to  him  when  his  obligations  under  the  contract 
fcave  l>«cn  fully  performed.7    It  has  also  been  held  that  a  subsequent 
grantee  or  mortgagee  takes  subject  to  the  lien  of  the  purchaser  for  the 
P^hsxse  money  paid  on  rescission  for  the  default  of  the  vendor.8    As 


3-  Latum   v.   Armstrong,   95  Minn,  bold,  200  Pa.  St.  618,  50  Atl.  229,  86 

f3?,  lO^  n.  W.  304,  111  A.  S.  R.  479,  A.  S.  R.  735 ;  Dillinger  v.  Ogden,.  244 

5  Ann.     «^as#  418#  .  Pa.  St.  20,  90  Atl.  446,  Ann.  Cas.  1915C 

Not^  -    5  ^jjq    egg    419  533;  Bright  v.  James,  35  R.  I.  128, 

a  n   S^Mwdl  v."  Carrington,  9  Pet.  86,  *>  Atl.  545,  Ann.   Cas    1915B  1099; 

aiU*  .S  -      (L-  •*•>  » ;  Ross  v  Parks,  93  ™m  v.  Somerville,  80  Vt    48    66 

Ala.  153  8  So.  368,  30  A,  S.  R.  47, 11  f&ff*  g°  *'  S'  ■*•  90%  U  LR;^ 

L.R.-A.          iAQ.    xj^k^Uo^   ^    j)a*A    *9  (-N-S.)  1183;  Cummins  v.  Beavers,  103 

Ark      a  J4       J°w^87    90^    S    R  Va'  230>  4S  S-  E'  891> 106  A-  S*  R-  881> 

188;    Sw^    \      u       'iX  rli   Jt  X  Ann'  Cas-  9865  Bernard  v-  Benson' 

104    ^jf^™    rS?gx  ^?\  /vr  Sx    £:  58  Wash-  19*>  108  Pac.  439,  137  A.  S. 


Tata^I^c-  689'  28  L,R^A,(S;^)    °3   R-  1051;  Welch  Pub.  Co.  v.  Johnson 
20PuT~   Pensacola,  etc.,  Co.,  37  Fla.  439,  Reaity  Co>>  78  w.  Va.  350,  89  S.  E. 

cL;l?~    542'  53  A-  S*  R-  251"»  Cowart  v-  707,  L.R.A.1917A  200;  Frank  v.  Strat- 

T*l^*«7,  140  Ga.  435,  79  S.  E.  196,  ford-Hancock,   13  Wyo.   37,   77  Pac. 

*r*-  Gas.I915A1116,47L.R.A.(tt.S.)    134,  110  A.  S.  R.  963.  67  L.R.A.  571. 

~\»_  Northman  v.  Deters,  206  111.  159,       Notes:  28    L.R.A.(N.S.)     523;    43 

™  **-  E.  97,  99  A.  S.  R.  145;  Bartlett  L.R.A.(N.S.)  1150. 

*:^**Uth,  146  Mich.  188, 109  N.  W.  260,       5.  Frank  v.   Stratford-Hancock,  13 

S7   A.  S.  R.  625;  Filley  v.  Duncan,  1  Wyo.  37.  77  Pac.  134,  110  A.  S.  R. 

*r**>.  134,  93  Am.  Dec.  337;  Jasper  v.  963»  67  LRA.  571.     See  also  Forth- 

^W,  14  N.  M.  482,  94  Pac.  951,  23  *an  Y-  Detew,  206111.  159,  69  N.  E. 

^H.A.(N.S.)      982;      Champion      v.  9Vtxtiv i>  u  n         t  u         i>    u 
^Tnttm    /,  T^*,-   nu    f\r  v  f  50ft   in       ••  Welch  Pub.  Co.  v.  Johnson  Realty 

A*.  Dec.  343;  Van  Eps  v    Schema-  L.R.A1917A  200. 

r^y,oin  J^T   (5'  Y').436A17xwV       7.  Newman  v.  French,  138  la.  482, 
Dec.  330;  Falls  v.  Carpenter,  21  N.  0.  116  K  w#  468   128  a.  S.  R.  212,  18 

237,  28  Am.  Dec.  592;  Bryant  Timber  l.R.A.(N.S.)  218. 

Co.  v.  Wilson,  151  N.  C.  154,  65  S.  E.       g.  ihrke  v.  Continental  L.  Ins.,  etc., 

932, 134  A.  S,  R.  982;  Horgan  v.  Rus-  Co.,  91  Wash.  342, 157  Pac.  866,  L.R.A. 

sell,  24  N.  D.  490,  140  N.  W.  99,  43  1916F  430;  Wickman  v.  Robinson,  14 

L.R.A.(N.S.)  1150;  Brodhead  v.  Rein-  Wis.  493,  80  Am.  Dec  789.    See  infra, 
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the  transfer  of  the  fee  by  the  vendor  to  a  third  person  carries  the  right 
to  the  purchase  money,  it  would  seem  to  follow  that  a  tender  of  the 
unpaid  purchase  money  for  the  purpose  of  entitling  the  purchaser  to 
a  decree  for  specific  performance  should  be  made  to  the  vendor's 
grantee,  but  it  has  been  held,  in  case  of  an  option,  that  alter  the  ven- 
dor has  transferred  the  land  a  tender  to  the  vendor  for  the  purpose  of 
exercising  the  option  is  proper.9 

301.  Bona  Fide  Purchaser  from  Vendor;  Estoppel. — As  a  purchaser 
under  an  executory  contract  has  only  an  equitable  interest  in  the 
land,  a  subsequent  grantee  of  the  vendor  will  take  free  from  such 
equity  if  he  is  a  bona  fide  purchaser  for  value  without  notice,  actual 
or  constructive,  of  the  outstanding  contract  of  sale.10  And  it  has  been 
held  that  the  fact  that  the  grantee  is  told  by  the  vendor's  agent  that 
a  third  person  had  been  negotiating  for  the  purchase  of  the  land  but 
that  the  negotiations  had  fallen  through  is  not  sufficient  to  put  him 
on  inquiry  as  to  whether  the  negotiations  had  in  fact  resulted  in  a 
binding  contract,  so  as  to  charge  him  with  notice  thereof,  as  the. 
grantee  was  justified  without  further  inquiry  in  acting  on  the  infor- 
mation that  the  negotiations  had  fallen  through.11  The  purchaser 
may  by  his  conduct  and  laches  be  estopped  to  assert  rights  under  his 
contract  against  third  persons  dealing  with  the  vendor  in  the  belief 
that  the  contract  had  been  abandoned.12  And  it  is  held  that  where 
the  purchaser  consents  to  his  vendor's  executing  a  mortgage  or.  deed 
of  trust  on  the  land  to  secure  an  indebtedness  he  subordinates  thereto 
his  interest  under  the  contract.1*  Where  the  vendor  enters  into  suc- 
cessive contracts  for  the  sale  of  the  same  land,  neither  of  which  has 
been  carried  out  by  a  conveyance,  the  first  purchaser  will  be  given 
priority  of  right  over  the  later  purchaser,  though  the  latter  may  have 
had  no  notice  of  the  earlier  contract,  as  where  equities  are  equal  the 
first  in  time  will  prevail ; 14  and  the  second  purchaser  cannot  after 

par.  385,  as  to  the  lien  of  the  pur-  v.   Leiper,  2  Yerg.    (Term.)   193,  24 

chaser  for  purchase  money  paid.  Am.  Dec.  479;  Bernard  v.  Benson,  58 

9.  Frank  v,  Stratfcrd-Hancock,  13  Wash.  191, 108  Pac.  439, 137  A.  S.  R. 
Wyo.  37,  77  Pac.  134,  110  A.  S.  R.  1051;  Marshall  v.  McDermitt,  79  W. 
963,  67  L.R.A.  571.  As  to  options  Va.  245,  90  S.  B.  830,  L.R.A.1917C 
generally,  see  supra,  par.  31  et  seq.  883;  Hall  v.  Delaplaine,  5  Wis.  206. 

10.  Halsell  v.  Renfrow,  202  U.  S.  68  Am.  Dec.  57. 

287,  26  S.  Ct.  610,  50  U.  S.  (L.  ed.)  11.  Curtis  v.  Blair,  26  Miss.  309,  59 

1032,   6   Ann.   Cas.   189;   Sanford   v.  Am.  Dec.  257. 

Weeks,  38  Kan.  319,  16  Pac.  465,  5  12.  Preston   v.    Preston,   95   XJ.    S. 

A,  S.  R.  748;  Halley  v.  Oldham,  5  B.  200,  24  U.  S.  (L.  ed.)  494;  Herrick  v. 

Mon.    (Ky.)    233,  41  Am.  Dec.  262;  Sargent,  140  la.  590,  117  N.  W.  751, 

McEwen  v.  Keary,  178  Mich.  6,  144  132  A.  S.  R.  281;  Lowther  Oil  Co.  v. 

N.  W.  524,  L.R. A.1916B  1063 ;  Curtis  Miller  Sibley  Oil  Co.,  53  W.  Va.  501, 

v.  Blair,  26  Miss.  309,  59  Am.  Dec.  44  S.  E.  433,  97  A.  S.  R.  1027. 

257 ;  Filley  v.  Duncan,  1  Neb.  134,  93  13.  Preston  v.  Preston,  95  U.  S.  200, 

Am.   Dec.   337;   Blake  v.  Graham,   6  24  U.  S.  (L.  ed.)  494.    • 

Ohio  St.  580,  67  Am.  Dec  360;  Craier  14.  See  infra,  par.  452. 

562 


27  R.  C.  ^        VENDOR  AND  PURCHASER  §  302 

notice  of  the  prior  contract  acquire  any  additional  righte  by  acquiring 
a  conveyance  of  the  legal  title.15 

Assignment  or  Transfer  by  Purchaser 

302.  In  General. — It  is  generally  recognized  that  a  purchaser  of 
a  particular  tract  of  land,  prior  to  the  full  performance  on  his  part, 
has  by  virtue  of  his  contract  an  interest  in  the  land  which  he  may  as- 
sign and  his  assignee  will  be  entitled  on  the  payment  of  the  unpaid 
purchase  money  to  require  the  vendor  to  make  a  conveyance.1*    The 
assignment  or  transfer  of  the  purchaser's  interest  may  be  in  the  form 
of  an  ordinary  assignment  or  a  conveyance  of  the  land,  and  effect  will 
be  given  to  it  for  the  purpose  of  enabling  the  assignee  or  transferee  to 
enforce  the  contract.17    To  render  the  assignment  effectual  it  is  not 
necessary  that  it  be  signed  by  the  assignee  as  well  as  the  assignor.18 
The  purchaser  may  assign  the  contract  as  collateral  security  and 
thereby  create  an  equitable  mortgage  on  his  interest  under  the  con- 
tract, and  though  this  assignment  is  absolute  in  form  it  will  be  con- 
strued to  be  an  equitable  mortgage  if  such  was  the  intention  of  the 
parties,  and  if  the  assignee  acquires  from  the  vendor  a  deed  for  the 
land  he  holds  the  title  as  an'  equitable  mortgagee.19    The  purchaser's 
personal  liability  to  his  vendor  is  not  affected  by  the  assignment.20 
As  between  successive  assignees  of  the  purchaser's  interest  the  first  in 
time  has  priority,  the  equities  being  otherwise  equal,1  and  where,  after 
the  purchaser  had  entered  into  executory  contracts  with  third  persons, 
one  takes  an  assignment  from  him* of  the  original  contract  subject  to 
such  contracts  and  afterwards  acquires  the  legal  title  from  the  original 
vendor,  on  the  basis  of  the  original  contract  of  sale,  he  will  be  bound 
in  equity  to  perform  the  contracts  with  such  third  persons.2    To  avoid 
liability  at  law  on  a  bond  for  title,  conditioned  that  the  obligor  should 
convey  to  the  obligee,  under  a  plea  of  conditions  performed,  it  has  been 

15.  See  infra,  par.  469.  Cowart  v.  Singletary,  140  Ga.  435,  79 

16.  Lenman  v.  Jones,  222  U.  S.  51,  S.  E.  196,  Ann.  Cas.  1915A  1116,  47 
32  S.  Ct.  18,  56  U.  S.   (L.  ed.)   89;  L.R.A.(N.S.)  621. 

Simmons  v.  Zimmerman,  144  Cal.  256,  18.  Evans  v.  Stratton,  142  Ky.  615, 

79  Pac.  451,  1  Ann.  Cas.  850;  Robin-  134  S.  W.  1154,  34  L.R.A.(N.S.)  393. 

son  v.  Perry,  21  Ga.  183,  68  Am.  Dec.  19.  Note:  5  Ann.  Cas.  420-421. 

455;    Cowart  v.   Singletary,   140   Ga.  20.  Midland  County   Sav.  Bank  v. 

435,  79  S.  E.  196,  Ann.  Cas.  1915A  T.  C.  Prouty  Co.,  158  Mich.  656,  123 

1116,  47  L.R.A.(N.S.)  621;  Moore  v.  N.  W.  549,  133  A.  S.  R.  401. 

Gariglietti,  228  111.  143,  81  N.  E.  826,  1.  McGregor  v.  Putney,  75  N.  H. 

10  Ann.  Cas.  560;  Churchill  v.  Morse,  113,  71  Atl.  226,  Ann.  Cas.  1912 A  193; 

23  la.  229,  92  Am.  Dec.  422 ;  McGregor  Churchill  v.  Morse,  23  la.  229,  V2  Am. 

v.  Putney,  75  N.  H.  113,  71  Atl.  226,  Dec.  422.    See  infra,  par.  452. 

Ann.  Cas.  1912A  193.  2.  Converse  v.  Blumrich,  14  Mich. 

17.  Lenman  v.  Jones,  222  U.  S.  51,  109,  90  Am.  Dec.  230. 
32  S.  Ct.  18,  56  U.  S.   (L.  ed.)   89; 
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held  that  the  obligor  must  show  a  tender  of  a  deed  to  the  obligee,  even 
though  the  latter  had  assigned  the  bond.* 

303.  Implied  Restriction  on  Right  to  Assign. — It  has  been  held  that 
a  § contract  to  convey  to  a  person  one  of  several  pieces  of  land,  to  be 
selected  by  the  purchaser,  cannot  be  assigned  to  another  person  so  as 
to  entitle  the  latter  to  make  a  selection.4  And  it  has  been  held  that 
where  the  contract  provides  for  the  giving  by  the  purchaser  notes  un- 
secured by  a  mortgage,  for  deferred  payments,  his  personal  liability 
enters  as  a  controlling  element,  and  hence  the  offer  of  the  notes  of  the 
purchaser's  assignee  does  not  entitle  him  to  assert  a  right  to  specific 
performance.6  It  is  otherwise,  however,  where  the  contract  provides 
merely  that  the  deferred  payments  be  secured  by  a  purchase  m6ney 
mortgage,  especially  where  a  substantial  prior  payment  is  made  and 
the  contract  runs  to  the  purchaser  and  his -assignee,  as  in  such  a  case 
the  mortgage  is*  the  security  relied  on  and  not  the  personal  liability  of 
the  purchaser.6  It  has  also  been  held  that  a  provision  that  the  pur- 
chaser is  to  be  the  exclusive  judge  of  the  sufficiency  of  the  vendor^ 
title  does  not  render  the  contract  unassignable  as  a  whole  if  there  is 
nothing  else  to  justify  the  assumption  that  any  particular  trust  or  con- 
fidence was  reposed  in  the  purchaser,  ai>d  the  assignee  has  the  same 
right  as  the  purchaser  to  pass  on  the  title.7  Even  if  this  were  not  so, 
if  the  vendor  furnish  the  assignee  an  abstract  or  certificate  of  title  for 
inspection  he  would  be  estopped  to  deny  the  assignee's  right  to  pass  on 
the  title.* 

'  304.  Express  Restrictions  Generally. — The  authorities  are  not  en- 
tirely clear  as  to  the  effect  of  a  provision  in  the  contract  prohibiting 
its  assignment  by  the  purchaser.9  In  some  instances  statutes  prohibit 
restrictions  against  the  assignment  of  contracts  generally  and  this  in- 
cludes, it  has  been  held,  a  restriction  against  the  assignment  by  the 
purchaser  of  a  contract  for  the  sale  of  land.10  In  a  number  of  cases 
the  validity  of  a  general  restriction,  in  the  absence  of  statute,  is  recog- 
nized and  it  is  held  that  the  assignee  acquires  no  rights  which  he  can 
enforce  against  the  vendor,11  and  will  protect  the  vendor  from  the 

3.  Wallace    v.    Shaffer,    12    Leigh  title  is  to  be  satisfactory  to  the  pur- 
(Va.)  622,  37  Am.  Dec.  687.  chaser  or  his  attorney. 

4.  McQueen  v.  Choteau,  20  Mo.  8.  Simmons  v.  Zimmerman,  144  CaL 
222,  64  Am.  Dec.  178.  256,  79  Pac.  451, 1  Ann.*  Cas.  850. 

5.  Montgomery  v.  De  Picot,  153  CaJ.  9.  Note:  35  L.R.A.(N.S.)    1064. 
509,  96  Pac.  305,  126  A.  S.  R.  84.  10.  Thomassen  v.  De  Goery,  133  la. 

6.  Montgomery  v.  Dc  Picot,  153  Cal.  278,  110  N.  W.  581,  119  A.  S.  R.  605. 
509,  96  Pac.  305,  126  A.  S.  R.  84.  Note :  Ann.  €as.  1913A  230. 

See  supra,  par.  270.  11.  Lockerby  v.  Amon,  64  Wash.  24, 

7.  Simmons  v.  Zimmerman,  144  Cal.  116  Pac.  463,*  Ann.  Cas.  1913A  228,  35 
256,  79  Pac.  451,  1   Ann.  Cas.  850.  L.R.A.(N.S.)   1064. 

See  supra,  par.  204  et  seq.,  as  to  the       Notes:  35  L.R.A.(N.S.)  1064;  Ann. 
general  effect  of  a  provision  that  the  Cas.  1913A  228. 
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forced  acceptance  of  an  undesirable  assignee  as  purchaser.1*  As  be- 
tween the  parties  to  the  assignment,  it  will  be  specifically  enforced 
even  though  not  binding  on  the  vendor.18 

305.  Extent  of  Restriction. — A  general  restriction  will  not  pre- 
clude the  purchaser,  after  having  made  valuable  improvements  on  the 
land. or  having  paid  a  lapge  part  of  the  purchase  money,  from  using 
his  interest  and  investment  as  property  for  the  purpose  of  securing 
hia  outstanding  indebtedness,  and  an  assignment  as  collateral  security 
*s  not  a  violation  of  the  restriction.14    Nor  does  it  prevent  a  sale  by  the 
purchaser  of  an  undivided  interest  in  the  land.16     And  where  the 
rights  under  two  assignments  were  involved,  the  first  made  without  the 
consent  of  the  vendor  to  secure  a  claim  for  materials  used  in  the  im- 
provement of  the  property,  the  other  with  the  consent  of  the  vendor^ 
but  subject  to  the  satisfaction  of  the  claim  of  the  first  assignee,  it  was* 
held  that  the  first  assignment  should  be  given  priority  to  the  extent  of 
the  assignee's  claim.16    According  to  the  weight  of  authority,  where 
a  provision  against  the  assignability  of  th$  contract  without  the  con- 
sent of  the  vendor  is  not  followed  by  any  provision  for  the  forfeiture 
of  the    contract  if  it  is  assigned  in  violation  of  such  provision,  the 
f^gnrnent  of  the  contract  at  a  time  when  the  entire  purchase  price 
13  due,   and  is  tendered  by  the  assignee,  does  not  operate  to  forfeit  the 
contract,  and  is  not  a  valid  excuse  for  the  vendor's  refusal  to  carry 
it  out.  *  ?    On  the  other  hand  it  has  been  held  that  the  vendor  cannot 
be  compelled  at  the  suit  of  the  assignee  and  on  tender  of  the  whole  of 
the  ur^paid  purchase  money  when  due  to  convey  to  the  assignee.    The 
reason   given  for  this  is  that  the  restriction  is  not  to  be  considered  as  a 
reae:rv-^.tion  merely  of  a  security  for  the  purchase  money  which  has 
P61* oxrrned  its  function  where  the  money  is  due  and  tendered,  as  the 
vendor*  has  the  right  to  determine  to  whom  he  will  convey  and  to  re- 
h    e   himself  fr°m  dl  necessity  for  determining  any  question  as  to 
r1^  v€tlidity  of  an  assignment  or  the  rights  of  successive  assignees.18 
It  is  "held  that  a  transfer  of  the  equity  of  the  purchaser  where  made, 
lT\  d\ie  course  of  administration,  to  obtain  .money  to  pay  expenses  of 
k^airiistration,  is  not  such  an  assignment  as  will  affect  the  validity 
°*  the  contract,  although  it  contains  a  provision  that  an  assignment 
^^de  without  permission  will  be  construed  to  be  an  abandonment  of 

*2.  Badger  Lumber  Co.  v.  Parker,  85  Kan.  134,  116  Pac.  242,  35  L.R.A. 

*&  Kan.  134,  116  Pac.  242,  35  L.R.A.  (N.S.)  901. 

(N.S.)  901.  17.  Cowart  v.   Singletary,  140   Ga. 

13.  Note:  35  L.R.A.(N.S.)  1064.  435,  79  S.  E.  196,  Ann.  Cas.  1915A 

14.  Badger  Lumber  Co.  v.  Parker,  1116>  47  L.R.A.(N.S.)  621. 

85  Kan.  134,  116  Pac.  242,  35  L.R.A.       Notes:  35  L.R.A.(N.S.)  1064;  Ann. 
(N.S.)   90L  Cas.  1913A  230. 

Note:  Ann.  Cas.  1913A  230.  18.  Lockerby  v.  Amon,  64  Wash.  24, 

15.  Note:  Ann.  Cas.  1913 A  230.         116  Pac.  463,  Ann.  Cas.  1913A  228,  35 

16.  Badger  Lumber  Co.  v.  Parker,  L.R.A.(N.S.)  1064. 
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all  rights  thereunder.1*  A  restriction  against  the  assignment  of  the 
contract  does  not  preclude  the  purchaser,  after  exercising  his  right  to 
rescind  the  contract,  from  assigning  his  resulting  right  to  recover  the 
purchase  money  paid.80 

306.  Waiver  of  Restriction. — The  restriction  is  for  the  benefit  of 
the  vendor,  and  he  alone  can  insist  on  its  enforcement,1  and  may  waive 
its  benefit.8  An  oral  assent  to  an  assignment  is  a  waiver  of  a  provision 
prohibiting  an  assignment  without  the  vendor's  written  assent.*  The 
same  effect  is  given  to  the  acceptance  of  payment  from  the  assignee 
with  knowledge  of  the  assignment.^ 

307.  General  Rights  of  Assignee  against  Vendor. — In  addition  to 
the  right  of  the  purchaser's  assignee  to  compel  specific  performance, 

.the  assignment  confers  on  him  all  of  the  purchaser's  rights  with  re- 
spect* to  the  purchase  money  paid,  and  if  the  vendor  is  unable  to  con- 
vey the  assignee  may,  on  the  rescission  of  the  contract  for  such  reason, 
recover  not  only  what  he  himself  may  have  paid,  but  also  what  his 
assignor  has  paid.*  And  as  the  right  to  receive  a  conveyance  on  pay- 
ment of  the  purchase  money  passes  to  the  purchaser's  trustee  in  bank- 
ruptcy, on  the  refusal  of  the  vendor  to  execute  a  conveyance  to  him  he 
may  sue  for  the  part  of  the  purchase  money  paid.6  The  assignment 
does  not  give  to  the  assignee  the  right  to  complain  of  a  fraud  on  the 
part  of  the  vendor  whereby  the  purchaser  was  induced  to  enter  into 
the  contract.7  The  assignee  acquires  no  greater  rights  than  the  pur- 
chaser had.  He  takes  subject  to  all  of  the  rights  of  the  vendor  under 
the  contract,8  and  all  defenses  available  to  the  vendor  as  against  the 
purchaser,  irrespective  of  notice  and  though  the  assignment  is  for  a 
valuable  consideration.9  A  person  buying  a  part  of  the  land  from  the 
original  purchaser  cannot  require  the  vendor  tot  convey  to  him  unless 
the  purchase  money  for  the  whole  tract  is  paid ;  all  of  the  land  stands 

19.  Notes:  35  L.R.A.(N.S.)  1064;  Cas.  1917E  840.  See  also  Waibridge  v. 
Ann.  Cas.  1913A  230.  Day,  31  HI.  379,  83  Am.  Dec.  227; 

20.  Note :  Ann.  Cas.  1913A  230.  Puffer  v.  Welch,  144  Wis.  506, 129  N. 

1.  Note:  Ann.  Cas.  1913A  230.  ^V  525,  Ann.  Cas.  1912 A  1120. 

2.  Notes:    35    L.R.A.(N.S.)    1065;       Note.  Ann.  Ca8#  1912a  1124. 
Ann.  Cas.  1913A  23L  8<  Tomassen  v.  De  Goey,  133  la.  278, 

.  JvM^*V4o?°A  1o°>,^lC  *        '  HO  N.  W.  581, 119  A.  S.  R.  605;  Mur- 

125  N.  W.  13  136  A. .  S.  R.  441  v  Gouverneur,  2  Johns.  Cas.  (N. 

Notes:  35  L.R.A.(N.S.)  1065;  Ann.  y^  ^  ±  Am  Dec  m.  Champion  v. 

^No'tes:    35    L.R.A.(N.S.)    1065;  *"« ,6  Johns.  Ch.  (N.  Y.) I  W t» 

Ann.  Cas.  1913A  231.  £m.  Dec    343;   Cooper  v.  HiUsboro 

5.  Smith  v.  Brittain,  38  N.  C.  347,  garden  Tracts,  78  Ore.  74,  152  Pac. 
42  Am  Dec  175  488»  Ann*  Ca8,  1917E  8405  York  v* 

6.  Durham  v.  Wick,  210  Pa.  St.  128,  McNutt,  16  Tex.  13,  67  Am.  Dec  607; 
59  Atl.  824,  105  A.  S.  R.  789,  2  Ann.  Breen  v.  Morehead,  104  Tex.  254,  136 
Cas  929  S.  W.  1047,  Ann.  Cas.  1914A  1285. 

7."  Cooper  v.  Hillsboro  Garden  9.  York  v.  McNutt,  16  Tex.  13,  67 
Tracts,  78  Ore.  74,  152  Pac.  488,  Ann.   Am,  Dec.  607. 
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as  security  for  the  entire  amount  due  the  original  vendor,  and  he  can- 
not be  compelled  to  release  any  part  of  his  security  until  the  fentire 
purchase  money  is  paid.10    It  has  been  held  that  an  assignee  of  a  land 
contract  with  full  knowledge  that  his  assignor  surrendered  it  to  the 
original  vendor  for  the  purpose  of  negotiating  a  sale  of  the  property 
to  a  municipal  corporation  takes  subject  to  the  outcome  of  such  nego-    . 
Nations,  and  cannot  enforce  a  conveyance  of  the  property  until  the 
negotiations  with  this  municipality  prove  ineffectual.11 

308,  Personal  Liability  of  Assignee  to  Vendor. — The  purchaser's    ' 
contract  to  buy  is  a  personal  one  and  his  assignee  incurs  by  reason  of 
the  assignment  alone  no  personal  liability  to  the  vendor  for  the  pay- 
ment of  the  unpaid  purchase  money.18    While  the  assignee  cannot 
compel  the  vendor  to  convey  without  the  payment  of  the  purchase 
money  this  conditional  right  to  a  conveyance  is  quite  a  different  thing 
from  personal  liability  to  compulsory  payment  at  the  suit  of  the  ven- 
dor* ;  such  liability  can  only  result  from  some  express  or  implied  con- 
tract of  the  assignee  and  is  not  implied  from  the  mere  assignment  of 
toe_  original  contract  although  followed  by  the  possession  of  the  land.1* 
^is   is  true  though  the  contract  provides  that  it  shall  apply  to  and 
"^d    the  assignees  of  the  respective  parties.14    By  the  assignment  it 
^y   he  that  the  assignee  becomes  impliedly  bound  to  protect  his  as- 
affnor  against  the  demands  of  the  vendor.1*    This,  however,  is  no  con- 
<**T\  of  the  vendor;  such  an  obligation,  if  it  does  arise,  does  not  spring 
frorxx  a  contract  expressly  made  for  the  vendor's  benefit  and  he  cannot 
talve    advantage  of  it.1*    The  vendor  has  as  against  the  purchaser's 
ass*g»ee  a  remedy  quasi  in  rem,  rather  than  in  personam,  and  in  a 
co\xrt  of  equity  may  call  upon  him  to  pay  the  purchase  money  or  to 
surrender  the  land  or  to  have  it  sold  in  satisfaction  of  the  purchase 

^oney.1' 

309.  Rights  as  between  Purchaser  and  His  Assignee. — The  assign- 
ment of  the  contract  is  a  sufficient  consideration  for  the  assignee's 
promise  to  pay  the  agreed  consideration  for  the  assignment.18    A  per- 
son cannot  relieve  himself  from  his  undertaking  to  pay  a  certain  con- 
sideration for  the  assignment  to  him  of  a  land  contract  in  case  he 

10.  Hoover  v.  Baugh,  108  Va.  695,       Note:  133  A.  S.  R.  403. 

62  S.  E'.  968,  128  A.  S.  R.  985.  13.  Lisenby  v.  Newton,  120  Cal.  571, 

11.  Allen  v.  Detroit,  167  Mich.  464,  52  Pac.  813,  65  A.  S.  R.  203. 

133  N.  W.  317,  36  L.R.A.(N.S.)  890.  14.  Lisenby  v.  Newton,  120  Cal.  571, 

12.  Lisenby  v.  Newton,  120  Cal.  571,  52  Pac.  813,  65  A.  S.  R.  203. 
52  Pac.  813,  65  A.  S.  R.  203 ;  Midland  15.  See  following  paragraph. 
County  Sav.  Bank  v.  T.  C.  Prouty  Co.,  16.  Lisenby  v.  Newton,  120  Cal.  571, 
158  Mich.  656,  123  N.  W.  549,  133  A.  52  Pac.  813,  65  A.  S.  R.  203. 

S.   R.   401;    Champion   v.   Brown,    6  17.  Champion   v.   Brown,   6  Johns. 

Johns.  Ch.  (N.  Y.)  398,  10  Am.  Dec.  Ch.  (N.  Y.)  398, 10  Am.  Dec.  343. 

343.     See  also  Bruscheke  v.  Wright,  18.  Evans  v.  Stratton,  142  Ky.  615, 

166  111.  185,  46  N.  E.  813,  57  A.  S.  R.  134  S.  W.  1154,  34  L.R.A.(N.S.)  393. 

125. 
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completes  the  purchase  and  receives  title  to  the  land  by  fraudulently 
turning  the  contract  over  to  third  persons  and  permitting  them  to  pro- 
cure the  title  under  it,  especially  if  he  participates  in  the  benefits  so 
obtained ; 19  and  the  obligation  of  the  assignee  to  pay  is  enf orceable, 
though  he  loses  all  rights  under  the  contract  by  his  failure  to  make 
the  payments  called  for  by  the  contract.20  It  is  also  held  that  one  who 
obtains  a  valid  assignment  of  a  land  contract  cannot  excuse  himself 
from  paying  to  his  assignor  the  price  which  he  agreed  to  pay  him  for 
it  by  showing  that  the  latter  might  be  compelled  to  account  to  a  third 
person  for  the  proceeds.1  It  would  seem  under  the  principle  applied 
in  case  of  assignments  of  contracts  for  the  sale  of  chattels  that  by  the 
assignment  the  assignee  becomes  impliedly  bound  to  protect  his  as- 
signor against  the  demands  of  the  vendor.*  If  the  purchaser  after  an 
assignment  of  his  interest  receives  a  conveyance  from  the  vendor  he 
will  hold  the  legal  title  in  trust  for  his  assignee.8 

XI.  Implied  Lien  after  Conveyance 

General  Principles 

310.  General  Recognition  of  Lien. — The  rule  has  been  established 
in  England  from  an  early  date  that  ordinarily  a  court  of  equity  will 
raise  an  implied  lien  in  favor  of  a  vendor,  who  has  conveyed  the  legal 
title,  for  the  unpaid  purchase  money.  An  early  trace  of  such  a  lien 
is  found  in  the  case  of  Chapman  v.  Tanner  (1  Vern.  267)  decided  in 
1684.  This  case,  however,  has  sometimes  been  asserted  to  be  merely 
the  enforcement  of  an  equitable  mortgage  by  way  of  the  deposit  of 
title  deeds.  The  earliest  case  which  contains  a  full  discussion  of  the 
doctrine,  the  source  from  which  it  is  derived,  and  the  reasons  and 
authorities  by  which  it  is  supported,  is  Mackreth  v.  Symmons  (15 
Ves.  329)  decided  by  Lord  Eldon  in  1808.4  That  such  a  lien  exists 
is  also  the  view  taken  in  Canada,5  a,nd  in  many  jurisdictions  in  this 
country  where  no  statutory  prohibition  intervenes.*    The  question 

19.  Ferguson  v.  McBean,  91  Cal.  63,  4.  See  Ahrend  v.  Odiorne,  118  Mass. 
27  Pac.  518,  14  L.R.A.  65.  261, 19  Am.  Rep.  449;  Frame  v.  Sliter, 

20.  McClintock  v.  South  Penn  Oil  29  Ore.  121,  45  Pac  290,  54  A.  S.  R. 
Co.,  146  Pa.  St.  144,  23  AtL  211,  28  A.  781,  34  L.R.A.  690. 

S.  R.  785.  6.  Laidlaw    v.    Vaughan-Rhys,    44 

1.  Ferguson  v.  McBean,  91  Cal.  63,  Can.  Sup.  Ct.  458,  21  Ann.  Cas.  948. 
27  Pac.  518, 14  L.R.A.  65.  6.  Slide,  etc.,   Gold  Mines  v.  Sey- 

2.  Lisenby  v/Newton,  120  Cal.  571,  mour,  153  U.  S.  509,  3.4  S.  Ct.  842,  38 
52  Pac/ 813,  65  A.  S.  R.  203.  This  is  U.  S.  (L.  ed.)  802  (announcing  law  of 
the  effect  which  has  been  given  to  the  Colorado);  Hall  v.  Click,  5  41a.  363, 
assignment  of  a  contract  for  the  sale  39  Am.  Dec.  327;  Crampton  v.  Prince, 
of  personal  property.  See  Sales,  vol.  83  Ala.  246,  3  So.  519,  3  A.  S.  R.  718; 
23,  p.  1189.  Parrish  v.  Hastings,  102  Ala.  414,  14 

3.  Wolfe  v.  Childs,  42  Colo.  121,  94  So.  783,  48  A.  S.  R.  52;  Hood  v. 
Pac.  292, 126  A.  S.  R.  152.  Hammond,  128  Ala.  569,  30  So.  540,  86 
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whether  the  implied  lien  of  a  vendor  is  superior  to  the  purchaser's 
right  to  claim  a  homestead  in  the  land  is  discussed  elsewhere.7 

A  S.  R.  159 ;  Nance  v.  Gray,  143  Ala.  Dec.  627 ;  Tiernan  v.  Bean,  2  Ohio  383, 
234,  38  So.  916,  5  Ann.  Cas.  55;  Hecht  15  Am.  Dec.  557;  Boos  v.  Ewing,  17 
*•  Spears,  27  Ark.  229,  11  Am.  Rep.  Ohio  500,  49  Am.  Dec.  478;  Anketel  v. 
784;  Salmon  v.  Hoffman,  2  Cal.  138,  Converse,  17  Ohio  St.  11,  91  Am.  Dec 
56  Am.  Dec.  322;  Finnell  v.  Finnell,  115;  Kent  v.  Gerhard,  12  R.  I.  92,  34 
156  Cal.  589,  105  Pac.  740,  134  A.  S.  Am.  Rep.  612;  Marshall  v.  Christmas, 
&  143;  Roval  Consol.  Min.  Co.  v.  Roy-  3  Humph.  (Tenn.)  616,  39  Am.  Dec. 
•1  Consol.  Mines  Co.,  157  Cal.  737, 110  199;  Briscoe  v.  Bronaugh,  1  Tex.  326, 
Pac  123, 137  A.  S.  R.  165;  Shaylor  v.  46  Am.  Dec  108;  Yarborough  v.  Wood, 
Cloud,   63  Fla.  608,  57  So.  666,  Ann.  42  Tex.  91, 19  Am.  Rep.  44;  Manly  v. 
Cas.  1914A277,39L.R.A.(N.S.)  1171;  Slason,  21  Vt.  271,  52  Am.  Dec.  60 
Wellborn  v.  Williams,  9  Ga.  86,  52  Am.  (since  abolished  by  statute) ;  Duval  v. 
Dec  427;  Mims  v.  Lockett,  23  Ga.  237,  Bibb,  4  Hen.  &  M.  (Va.)  113,  4  Am. 
68  Am.  Dec.  521  (afterwards  abolished  Dec.  506;  Moore  v.  Holcombe,  3  Leigh 
by    statute);    Lagow    v.    Badollet,    1  (Va.)  597,  24  Am.  Dec.  683  (abolished 
Blackf.  (Md.)  416,  12  Am.  Dec.  258;  later  by  statute);  Madden  v.  Barnes, 
Aldridge  v.- Dunn,  7  Blackf.  (Ind.)  249,  45  Wis.  135,  30  Am.  Rep.  703;  Berger 
41  Am.  Dec.  224;  Kendrick  v.  Eggles-  v.  Berger,  104  Wis.  282,  80  N.  W.  585, 
ton,  56  ia.  128,  8  N.  W.  786,  41  Am.  76  A.  S.  R.  877. 
**eP.  90 ;  State  Bank  v.  Brown,  142  la.       Notes:  12  Am.  Dec.  262;  41  Am. 
™>  119  N.  W.  81,  134  A.  S.  R.  412  Dec.  575;  56  Am.  Dec.  326;  4  A.  S.  R. 
(*<*ognired  by  statute) ;  Johnston  v.  704;  14  A.  S.  R.  61;  22  A.  S.  R.  279; 
K^athmey,  4  Litt.  (Ky.)  317,  14  Am.  137  A.  S.  R.  187;  4  L.R.A.  247;  7 
*>ec.  135;  Honore  v.  Bakewell,  6  B.  L.R.A.  35;  13  L.R.A.  187. 
Mem.    (Ky.)    67,   43   Am.    Dec.   147;       A   Kentucky   statute  has   provided  • 
Blight  v.  Banks,  6  T.  B.  Mon.  (Ky.)  that  "when  any  real  estate  shall  be 
192, 17  Am.  Dec.  136;  Webster  v.  Cad-  hereafter  conveyed,  and  the  purchase- 
wallader,  133  Ky.  500,  118  S.  W.  327,  money,  or  any  part  thereof,  shall  re- 
134  A.  S.  R.  470;  Schnebly  v.  Ragan,  main  unpaid  at  the  time  of  the  convey- 
7  Gill.  &  J.  (Md.)  120,  28  Am.  Dec.  ance,  the  grantor  shall  not  thereby  have 
195;  Eyler  v.  Crabbs,  2  Md.  137,  56  a  lien  for  the  same  unless  it  be  express- 
Am.  Dec.  711 ;  Michigan  State  Bank  v.  ly  stated  in  the  deed  what  part  of  the 
Hastings,  1   Dougl.    (Mich.)    225,  41  consideration  remains  unpaid,"  and  the 
Am.  Dec.  549;  Zeigler  v.  Valley  Coal  same  provision  was  engrafted  in  the 
Co.,  150  Mich.  82,  113  N.  W.  775,  13  general  statutes.    The  effect  of  this,  as 
Ann.   Cas.   90;   Peters  v.   Tunell,   43  construed  by  the  court,  has  been  to 
Minn.  473,  45  N.  W.  867,  19  A.  S.  R.  change  the  existing  law  so  that  the 
252;  Briggs  v.  Hill,  6  How.   (Miss.)  vendor  is  held  to  waive  his  lien  as  to 
362,  38  Am.  Dec.  441 ;  Dunlap  v.  Bur-  creditors  and   subsequent  purchasers, 
nett,  5  Smedes  &  M.   (Miss.)  702,  45  ^i^  he  complies  with  the  statute  and 
Am.  Dec.  269;  Clower  v.  Rawlmff?'  9  expressly  states  in  the  deed  what  por- 
Smedes&M.  (Miss.)  122,  47  Am.  Dec.  tion  of  the  purchase-monev  remains 
108;  Walton  v  Hargroves,  42  Miss  18,  id     But  the  Uen  gtm  e^igt 

2?  £m'  R?'«f  V  S  £aD  VioQ  7 beU'  equitable  principles,  against  the  imme- 

71  wi  ,3f'£6  iE  ^?\Z%JJ*™    Sate  purchaser,  who  must  know  if  the 
v.  Wilslef,  36  Nev.  37,  13Z  rac.  lo,  \        .       \,         ,  .       , 

Ann.  Cas.  1914D  1220;  Lupin  v.  Marie,  f rice  *  °ot  Paid>  ™d  *****  volun- 

6  Wend.  (N.  Y.)  77,  21  Am.  Dec.  256;  *eera  under  him,  who  can  occupy  no 

Maroney  v.  Boyle,  141  N.  Y.  462,  36  N.  better  position  than  he  does  lnmself . 

R.  511,  38  A.  S.  R.  821;  Zeiser  v.  Cohn,  Tate  v.  Hawkins,  81  Ky.  5/7,  50  Am. 

207  N.  Y.  407, 101  N.  B.  184,  Ann.  Cas.  Rep.  181. 

1914C493,47L.R.A.(N.S.)  186;  Jack-       7.  See  Homestead,  vol.  13,  p.  603 

man  v.  Hallock,  1  Ohio  318,  13  Am  et  seq. 
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311.  Effect  of  Recording  Acts,  Statute  of  Frauds  and  Particular 
Circumstances. — It  is  generally  held  that  .the  existence  of  the  vendor's 
implied  lien  is  not  affected  by  the  recording  acts,  which  require  con- 
veyances and  mortgages  to  be  recorded,  as  such  acts  do  not  affect  many 
equities  not  evidenced  by  instruments  in  writing  .which  may  be  re- 
corded.8 Also  the  statute  of  frauds  affords  no  basis,  it  is  held,  for 
refusing  to  recognize  the  lien,  as  many  cases  coming  within  the  terms 
of  the  statute,  e.  g.,  contracts  that  have  been  partly  performed,  have 
been  saved  frpm  its  operation  by  courts  of  equity.9  Where  the  exist- 
ence of  the  lien  is  recognized  it  exists  where  land  is  conveyed  to  co- 
grantees  equally  as  where  it  is  conveyed  to  a  single  individual.10  As 
the  lien  is  upon  the  whole  and  every  part  of  the  land,  if  a  part  be  lost 
by  paramount  title,  so  as  to  entitle  the  purchaser  to  an  abatement  in 
the  price,  the  residue  of  the  land  is  liable  for  the  balance.11  The  faat 
that  the  grantee  is  a  married  woman  does  not  prevent  the  enforcement 
of  an  implied  lien  for  unpaid  purchase  money,  though  on  account  of 
her  disability  to  contract  she  could  not  bind  herself  personally  for 
the  payment  of  the  purchase  money.13  Her  disabilities  may  protect 
her  from  personal  liability,  but  they  can  never  authorize  her  to  take 
and  hold  the  lands  of  another  without  paying  for  them.18 

312.  View  Denying  Existence  of  Lien;  Abolition  by  Statute. — In 
a  number  of  jurisdictions  in  this  country  the  existence  of  an  implied 
lien  in  favor  of  a  vendor  who  has  parted  with  the  legal  title  is  denied.1* 

.  8.  Briscoe  v.  Bronaugh,  1  Tex.  326,  Chadwick,  10  Kan.  406,  15  Am.  Rep. 
46  Am.  Dec.  108 ;  Manly  v.  Slason,  21  340  (referring  to  earlier  case) ;  Ahrend 
Vt.  271,  52  Am.  Dec.  60.  v.   Odiorne,   118  Mass.   261,   19   Am. 

9.  Manly  v.  Slason,  21  Vt.  271,  52  Rep.  449 ;  Johnson  v.  Cawthorn,  21  N. 
Am.  Dec.  60.  .  C.  32,  27  Am.  Dec.  250   (explaining 

10.  Boos  v.  Ewing,  17  Ohio  500,  49  earlier  case  supposed  to  have  recog- 
Am.  Dec.  478.  nized  existence  of  lien  and  approving 

Note :  52  Am.  Dec.  66.  denial   of  its   existence  as   stated   in 

11.  Mims  v.  Lockett,  23  Ga.  237,  68  opinion  of  Hull,  J.,  in  that  case;  the 
Am.  Dec.  521.  later  North   Carolina  cases  have  ex- 

12.  Chilton  v.  Braiden,  2  Black  458,  pressly  repudiated  the  existence  of  the 
17  U.  S.  (L.  ed.)  304;  Plyant  v.  lien;  see  27  Am.  Dec.  253  note);  Hick- 
Reeves,  53  Ala.  132,  25  Am.  Rep.  605;  son  Lumber  Co.  v.  Gay  Lumber  Co., 
Crampton  v.  Prince,  83  Ala.  246,  3  So.  150  N.  C.  282,  63  S.  E.  1045,  21  L.R.A. 
519,  3  A.  S.  R,  718;  Perry  v.  Roberts,  (N.S.)  843;  Frame  v.  Sliter,  29  Ore. 
30  Ind.  244,  95  Am.  Dec.  689 ;  Cashman  121,  45  Pac.  290,  54  A.  S.  R.  781,  34 
v.  Henry,  75  N.  Y.  103,  31  Am.  Rep.  L.R.A.  690  (reviewing  earlier  cases 
437;  Kent  v.  Gerhard,  12  R.  I.  92,  34  and  disapproving  contrary  statement 
Am.  Rep.  612 ;  Jackson  v.  Rutledge,  3  by  Strahan,  J.,  in  Gee  v.  McMillan, 
Lea  (Tenn.)  626,  31  Am.  Rep.  655.  14  Ore.  268,  58  Am.  Rep.  315,  as  not 
See  Husband  and  Wife,  vol.  13,  pp.  being  the  decision  of  the  court  but 
1350-1351.  merely  the  individual  opinion  of  that 

13.  Pylant  v.  Reeves,  53  Ala.  32,  25  judge) ;  Kauffelt  v.  Bower,  7  Serg.  6 
Am.  Rep.  605.  R.  (Pa.)  64,  10  Am.  Dec.  428  (disap- 

14.  Baker  v.  Fleming,  6  Ariz.  418, 59  proving  as  dictum  contrary  statements 
Pac  101,  2  Ann.  Cas.  370;  Stevens  v  in  earlier  cases) ;  Heister  v.  Green,  48 
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The  chief  reason  for  denying  its  existence  seems  to  be  that  it  was 

evolved  by  the  English  courts  primarily  because  real  estate  was  not 

fully  subject  to  execution,  and  that  as  this  reason  does  not  exist  in  this 

country,  and  as  there  is  no  superior  equity  in  favor  of  a  claim  for  the 

purchase  money  of  land  over  any  other  indebtedness,  and  as  our 

statutes  evidence  an  abhorrence  of  secret  liens,  the  adoption  of  the 

English  principle  would  not  be  compatible  with  our  conditions.16 

it  is  of  course  within  the  power  of  the  legislature  to  abolish  or  limit 

the  extent  and  effect  of  a  vendor's  implied  lien.1€    And  in  a  number 

°f  states  statutes  have  been  enacted  expressly  abolishing  it,  and  a  lien 

can  there  exist  only  when  expressly  reserved  in  the  conveyance.17 

313.  Origin  and  Basis  of  Lien;  Intention  to  Claim  Lien. — There  has 

°eeii  much  discussion  and  confusion  in  the  cases  as  to  the  origin  of 

*&e  principle  giving  a  vendor,  who  has  conveyed  the  legal  title,  a  lien 

for  tlie  purchase  money.18    It  is  not  a  rule  of  the  common  law  but  is 

e^clviaively  a  doctrine  of  equity,19  adopted,  it  has  been  said,  from  the 

civil  law.80    This  rule  of  the  civil  law  applied  to  the  sale  of  both  real 

aa<i    personal  property,  and  courts  of  equity  while  adopting  it  as  to 

realty  have  not  done  so  as  to  personalty,  and  it  is  held  that  a  seller  of 

Pe:*'3onal  property  has  no  lien  for  the  price  after  the  delivery  of  posses- 

^ox*,*    The  lien  exists  independent  of  any  express  agreement  at  the 

*i*xx^  of  the  conveyance  or  intention  on  the  part  of  the  grantor  at  such 

k*^^  to  claim  it.2    If  this  were  not  so  there  would  be  few  cases  in  which 

?^r  St.  96,  86  Am.  Dec.  569;  Smith  v.  18.  Zeiser  v.  Cohn,  207  N.  Y.  407, 
a  *S**,  18  Wash.  1,  50  Pac.  783,  63  A.  101  N.  E.  184,  Ann.  Cas.  1914C  493, 
**    -^  *  864,  39  L.R.A.  82;  Ihrke  v.  Con-  47  L.R.A.(N.S.)  186. 


SS^^ital  L.  Ins.,  etc.,  Co.,  91  Wash.  19.  Wellborn  v.  Williams,  9  Ga.  86, 

e*^»     157  Pac.  866,  L.E.A.1916F  430.  52  Am.  Dec.  427;  Lupin  v.  Marie,  6 

T^    Snyder  v.  Martin,  17  W.  Va.  276,  Wend.  (N.  Y.)  77,  21  Am.  Dec.  256; 

^r-    -Am.  Rep.  670  (referring  to  juris-  Moore   v.   Holcombe   3   Leigh    (Va.) 


A     -*ons  in  which  existence  of  lien  is  597,  24  Am.  Dec.  683. 

a**Ued).  20.  Wellborn  v.  Williams,  9  Ga.  86, 

^**©tes:  10-  Am.  Dec  444;  12  Am.  52   Am.    Dec.    427;    Michigan    State 

**<**.  262;  52  Am.  Dec.  66;  17  A.  S.  R.  Bank  v.  Hastings,  1  Dougl.    (Mich.; 

2&2;  2  Ann.  Cas.  373.  225,  41  Am.  Dec.  549;  Lupin  v.  Marie, 

15.  Ahrend  v.  Odiorne,  118  Mass.  6  Wend.  (N.  Y.)  77,  21  Am.  Dec.  256. 

261,  19   Am.  Rep.  449;   Kauffelt  v.       lm  See  SALB8y  voL  24,  p.  127. 

Bower,  7  Serg.  &  R.  (Pa.)  64,10  Am.       2.  Fisher  v.  Shropshire,  147  U.  S. 

Dec.  428;  Smith ^  v  .Men, ,18  Wash.  1,  133   13  g    Ct  201,  37  U.  S.  (L.  ed.) 

50  Pac  783,  63  A.  S.  R.  864,  39  L.R.A.  ^  glide>  ^  ^  Wnm  \    Sey[ 

®\*   ^  t>  iAA  w;«   9A9  mour>  153  u-  s-  509, 14  s-  Ct.  842,  38 

on^  SS^%?€TO  S^iot  '  U.  S.  (L.  ed)  802;  Finnell  v.  Pinnell, 

",?•  t^a5^  76  w  Jl^vILnt  R  1*6  Cal.  589,  105  Pac  740,  134  A.  8 

17.  McAulay  v.  Western  Vermont  it.  •»--«»,.  ,'.        0.  ,    „  ',       „    x 

Co,  33  Vt  311, 78  Am.  Dec.  627;  Sny-  ?•  "3;  Mich^an  State  Bank  ^  Hast- 

der'v.  Martin,  17  W.  Va.  276,  41  Am.  ing8,l  Dougl.   (Mich.)   225,  41  Am. 

BeD  670:  Evans  v.  Johnson,  39  W.  Va.  Dec.  549;  Maroney  v.  Boyle,  141  N.  Y. 

K'S  S.  B.^23,  45  A.  S.'B.  912,  23  462   36  N   E.  511    88  A.  8.  E.  821; 

LJt  A.  737.  Manly  v.  Slason,  21  Vt  271,  52  Am. 

Note:  2  Ann.  Cas.  373.  Dec  60. 
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the  lien  would  exist,  for  if  the  vendor  supposed  that  there  would  be  any 
necessity  to  resort  to  such  a  lien  he  would  undoubtedly  take  a  formal 
mortgage,  and  furthermore  it  is  undoubtedly  true  that  many  grantors 
in  whose  favor  the  lien  is  claimed  were  at  the  time  of  the  conveyance 
totally  unaware  of  their  rights.8  The  real  basis  for  the  existence  of 
the  lien,  therefore,  seems  to  be  the  broad  equitable  principle  that  a 
person  having  gotten  the  estate  of  another  ought  not,  in  good  con- 
science as  between  themselves,  to  be  allowed  to  keep  it  and  not  pay  the 
consideration  money.4 

314.  Lien  as  between. Parties  Favored. — The  principle  recognizing 
the  vendor's  implied  lien,  especially  where  the  rights  of  third  persons 
are  not  involved,  has  been  referred  to  as  "a  highly  equitable  doctrine 
and  eminently  consistent  with  the  most  perfect  notions  of  moral  jus- 
tice;" *  "one  which  appeals  strongly  to  the  favorable  consideration 
of  a  court  of  equity,"  €  and  "eminently  promotive  of  justice  between 
man  and  man."  7  Regret,  however,  has  been  expressed  that  the  prin- 
ciple had  been  adopted  and  where  the  rights  of  third  persons  are  in- 
volved the  courts  do  not  look  on  it  with  favor  and  are  not  inclined  to 
extend  the  principle  beyond  its  recognized  limits.8 

315.  Nature  of  Interest  Sold;  Equitable  Interest. — It  has  been  held 
that  the  lien  is  not  restricted  to  one  who  conveys  land  in  fee,  but  may 
be  asserted  by  the  grantor  of  an  easement  such  as  a  railway  right  of 
way ;  •  and  a  sale  of  rights  under  licenses  to  cut  timber  on  Canadian 
provincial  crown  lands  has  been  held  a  sale  of  an  interest  in  land  giv- 
ing rise  to  the  vendor's  implied  lien  for  unpaid  purchase  money.10 
Where  land  is  sold  on  execution  for  more  than  sufficient  to  satisfy  the 
execution  and  with  the  consent  of  the  judgment  debtor  the  purchaser 
is  given  credit  for  the  excess,  and  the  sheriff's  deed  executed,  it  has 
been  held  that  this  is  in  effect  a  sale  by  the  judgment  debtor  through 
the  sheriff  as  his  agent,  and  the  judgment  debtor  is  therefore  entitled 

3.  Manly  v.  Slason,  21  Vt.  271,  52  42  Miss.  792,  2  Am.  Rep:  669. 

Am.  Dec.  60.  6.  Slide,  etc.,  Gold  Mines  v.   Sey- 

4.  Fisher  v.  Shropshire,  147  U.  S.  mour,  153  U.  S.  509,  14  S.  Ct.  842,  38 
133,  13  S.  Ct.  201,  37  U.  S.  (L.  ed.)    U.  S.  (L.  ed.)  802. 

109 ;  Slide,  etc.,  Gold  Mines  v.  Sey-  7.  Gee  v.  McMillan,  14  Ore.  268,  12 
mour,  153  U.  S.  509,  14  S.  Ct.  842,  38  Pac.  417,  58  Am.  Rep.  315. 
U.  S.  (L.  ed.)  802;  Hood  v.  Ham-  8.  Maroney  v.  Boyle,  141  N.  Y. 
mond,  128  Ala.  569,  30  So.  540,.  86  A.  462,  36  N.  E.  511,  38  A.  S.  R.  821. 
S.  R.  159 ;  Burt  v.  Wilson,  28  Cal.  632,  See  infra,  par.  332  et  seq.,  as  to  per- 
87  Am.  Dec.  142;  Martin  v.  Becker,  sons  against  whom  the  lien  is  enforce- 
169  Cal.  301,  146  Pac.  665,  Ann.  Cas.  able  generally. 

1916D  171 ;  Michigan  State  Bank  v.       9.  Howe  v.  Harding,  76  Tex.  17,  13 
Hastings,  1  Dougl.    (Mich.)    225,  41   S.  W.  41, 18  A.  S.  R.  17.    See  also  Mc- 
Am.  Dec.  549;  Yarborough  v.  Wood,  42  Aulay  v.  Western  Vermont  R.  Co.,  33 
Tex.  91,  19  Am.  Rep.  44;  Manly  v.  Vt.  311,  78  Am.  Dec.  627. 
Slason,  21  Vt.  271,  52  Am.  Dec.  60.  Note :  21  Ann.  Cas.  952. 

5.  Manly  v.  Slason,  21  Vt.  271,  52       10.  Laidlaw    v.    Vaughan-Rhys,    44 
Am.  Dec.  60.    See  also  Fonda  v.  Jones,  Can.  Sup.  Ct.  458,  21  Ann.-  Cas.  948. 
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to  a  vendor's  lien  for  the  unpaid  purchase  money.11  Considerable 
doubt  has  been  expressed  as  to  whether  the  lien  exists  in  favor  of  a 
•  vendor  who  has  only  an  equitable  interest  and  is  not  himself  the  grant- 
or of  the  legal  title.18  On  the  other  hand  it  has  been  expressly  held 
that,  where  a  vendor  has  the  entire  equitable  interest,  and  in  pursuance 
of  his  contract  to  sell  the  legal  title  is  conveyed  by  the  holder  thereof, 
he  may  assert  an  implied  lien  for  unpaid  purchase  money.18  Thus 
where  the  owner  of  land  made  a  parol  gift  of  it  to  his  daughter  and 
she  sold  the  land  to  another,  taking  his  notes  for  the  price,  and  the 
father  executed  the  conveyance  to  the  purchaser,  the  daughter  was 
permitted  f/>  enforce  a  lien  for  unpaid  purchase  money.14  And  though 
the  interest  sold  and  transferred  was  only  an  equitable  interest  it  has 
been  held  that  a  lien  on  such  interest  for  unpaid  purchase  money 
arises.16  It  has  also  been  held  that  where  a  settler  on  the  public  lands 
had  a  pre-emption  right  to  them  and  sold  them  to  a  person  who  again 
sold  them  to  a  third  party,  the  original  vendor  has  a  lien  upon  the 
land  for  the  balance  of  the  purchase  money  still  due,  and  can  enforce 
it  by  a  bill  in  chancery,  notwithstanding  the  purchaser  has  taken  out 
a  patent  in  his  own  name  under  a  subsequent  pre-emption  law.16  If 
the  sale  is  of  an  equitable  interest  only,  and  is  made  to  one  who  already 
has  the  legal  title,  the  lien  will  not  attach  to  the  legal  estate  in  fee,  but 
only  to  the  equitable  interest  or  estate  which  was  the  subject  of  the 
sale.17 

316.  Federal  Courts. — The  question  as  to  the  existence  and  en- 
forcement of  an  implied  vendor's  hen  is  a  matter  of  local  law,  and  the 
federal  courts  should  and  do  treat  this  question  as  a  matter  on  which 
the  statutes  and  decisions  of  the  highest  court  of  the  state  are  control- 
ling.18 Such  a  lien  is  therefore  recognized  where  controlling  decisions 
of  the  state  courts  do  the  same,10  but  will  not  be  recognized  in  the 

11.  Yarborough  v.  Wood,  42  Tex.  Southern  California  Real  Estate 
91,  19  Am.  Rep.  44.  Invest.  Co.,  159  Cal.  735, 115  Pac.  934, 

12.  See    Bayley    v.     Greenleaf,    7   35  L.R.A.(N.S.)  543. 

Wheat.    46,    5   U.    S.    (L.    ed.)    393  18.  DeCordova  v.  Hood,  17  Wall.  1, 

(quaere);  Follett  v.  Reese,   20   Ohio  21  U.  S.  (L.  ed.)  587;  Fisher  v.  Shrop- 

546,  55  Am.  Dec.  472.  shire,  147  U.  S.  133,  13  S.  Ct.  201,  37 

13.  Russell  v.  Watt,  41  Miss.  602,  93  U.  S.  (L.  ed.)  109;  Slide,  etc.,  Gold 
Am.  Dec.  270;  Jackson  v.  Rutledge,  3  Mines  v.  Seymour,  153  U.  S.  509,  14 
Lea   (Tenn.)   626,  31  Am.  Rep.  655.  S.   Ct.  842,  38  U.   S.   (L.   ed.)    802; 

14.  Russell  v.  Watt,  41  Miss.  602,  Whiteley  v.  Central  Trust  Co.,  76  Fed. 
I                       93  Am.  Dec.  270.  74,  43  U.  S.  App.  643,  22  C.  C.  A.  67, 
|                          15.  Rogers     Development     Co.     v.  34  L.R.A.  303.    See  also  Brown  v.  Gil- 
Southern  California  Real  Estate  In-  man,  4  Wheat.  255,  4  U.  S.  (L.  ed.) 
vest.  Co.,  159  Cal.  735,  115  Pac.  934,  564;    Ahrend  v.   Odiorne,   118  Mass. 

1  35  L.R.A.(N.S.)  543.  261,  19  Am.  Dec.  449. 

Note :  21  Ann.  Cas.  951.  Note :  2  Ann.  Cas.  372. 

i  16.  ThredgiU  v.  Pintard,  12  How.       19.  M'Learn  v.  Wallace,  10  Pet.  625, 

24,  13  U.  S.  (L.  ed.)  877.  9  U.  S.   (L.  ed.)  559;  DeCordova  v. 

17.  Rogers     Development     Co.     v.  Hood,  17  Wall.  1,  21  U.  S.  (L.  ed.) 
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federal  court  if  the  state  courts  have  denied  its  existence.10  In  a 
number  of  cases  in  the  federal  courts  where  there  have  been  no  deci- 
sions of  the  state  courts  recognizing  the  lien  the  federal  courts  have 
recognized  and  enforced  it.1  It  is  also  recognized  by  the  federal  court 
to  exist  in  the  District  of  Columbia,  the  doctrine  having  been  previous- 
ly  affirmed  in  the  states  of  Maryland  and  Virginia  out  of  which  the 
District  had  been  formed.*  The  subject  of  the  assignment  of  the 
vendor's  lien  as  well  as  its  existence  is  a  matter  of  local  law  and  the 
decisions  of  the  highest  court  of  the  state  should  be  followed  by  a  fed- 
eral court  in  which  the  lien  is  sought  to  be  enforced  by  an  assignee  of 
purchase  money  notes.8 

Waiver  of  Lien  at  Time  of  Conveyance 

m 

317.  In  General. — The  existence  of  the  implied  lien  is  presumed 
until  a  contrary  intention  on  the  part  of  the  parties  is  made  to  ap- 
pear.4 But  as  the  lien  is  raised  by  a  court  of  equity  on  the  theory  of 
the  implied  intention  of  the  parties  or  at  least  will  not  be  raised  con- 
trary to  the  intention  of  the  parties,  it  may  be  waived  by  the  vendor.6 
It  is  not  an  interest  in  land  so  as  to  require,  on  account  of  the  statute 
of  frauds,  a  written  waiver; 6  and  as  a  general  rule  it  may  be  waived 

587;  Fisher  v.  Shropshire,  147  U.  S.  Honore  v.  Bakeweil,  6  B.  Mon.  (Ky.) 

133,  13  S.  Ct.  201,  37  U.  S.  (L.  ed.)  67,   43   Am.   Dec.    147;    Schnebly   v. 

109;   Slide,  etc.,  Gold  Mines  v.  Sey-  Ragan,  7  Gill.  &  J.  (Md.)  120,  28  Am. 

mour,  153  U.  S.  509.  14  S.  Ct.  842,  38  Dec.  195 ;  Tiernan  v.  Beam,  2  Ohio 

U.  S*.  (L.  ed.)  802.  383, 15  Am.  Dec.  557;  Ellis  v.  Temple, 

20.  Note:  2  Ann.  Cas.  372.  4  Cold.  (Tenn.)  315,  94  Am.  Dec.  200; 

1.  Thredgill  v.  Pintard,  12  How.  Briscoe  v.  Bronaugh,  1  Tex.  326,  46 
24,  13  U.  S.  (L.  ed.)  877.  Am.  Dec.  108;  Manly  v.  Slason,  21  Vt. 

2.  Bayley  v.  Greenleaf ,  7  Wheat.  46,  271,  52  Am.  Dec.  60. 

5  U.  S.  (L.  ed.)  393;  Chilton  v.  Brai-  Notes:  4  A.  S.  R.  705;  14  A.  S.  R. 
den,  2  Black  458,'  17  U.  S.  (L.  ed.)  61;  86  A.  S.  R.  163;  137  A.  S.  R.  193. 
304;  Peters  v.  Bowman,  98  U.  S.  56,  5.  Brown  v.  Gilman,  4  Wheat.  255, 
25  U.  S.  (L.  ed.)  91.  4  U.  S.  (L.  ed.)  564;  Finnell  v.  Finnell, 

3.  De  Cordova  v.  Hood,  17  Wall.  1,  156  Cal.  589„  105  Pac.  740,  134  A.  S. 
21  U.  S.  (L.  ed.)  587.  As  to  whether  R.  143;  Royal  Consol.  Min.  Co.  v.  Roy- 
the  implied  lien  of  a  vendor  may  be  al  Consol.  Mines  Co.,  157  Cal.  737, 110 
assigned,  see  infra,  par.  329  et  seq.         Pac.  123,  137  A.  S.  R.  165;  Mims  v. 

4.  Crampton  v.  Prince,  83  Ala.  246,  Lockett,  23  Ga.  237,  68  Am.  Dec.  521 ; 
3  So.  519,  3  A.  S.  R.  718;  Hood  v.  Clower  v.  Rawlings,  9  Smedes  &  M. 
Hammond,  128  Ala.  569,  30  So.  540,   (Miss.)  122,  47  Am.  Dec.  108. 

86  A.  S.  R.  159 ;  Spears  v.  Taylor,  149  Note :  137  A.  S.  R.  189. 
Ala.  180,  42  So.  1016,  13  Ann.  Cas.  6.  Wilder  v.  Wilder,  89  Ala.  414,  7 
867;  Selna  v.  Selna,  125  Cal.  357,  58  So.  767, 18  A.  S.  R.  130,  9  L.R.A.  97; 
Pac.  16,  73  A.  S.  R.  47;  Finnell  v.  Finnell  v.  Finnell,  156  Cal.  589,  105 
Finnell,  156  Cal.  589,  105  Pac.  740,  Pac.  740, 134  A.  S.  R.  143 ;  Royal  Con- 
134  A.  S.  R.  143;  Royal  Consol.  Min.  sol.  Min.  Co.  v.  Royal  Consol.  Mines 
Co.  v.  Royal  Consol.  Mines  Co.,  157  Co.,  157  Cal.  737, 110  Pac.  123, 137  A. 
Cal.  737,  110  Pac.  123,  137  A.  S.  R.  S.  R.  165.  See  also  Allen  v.  Caylor, 
165;  Kendrick  v.  Eggleston,  56  la.  120  Ala.  251,  24  So.  512,  74  A.  S.  R. 
128,  8  N.  W.  786,  41  Am.  Rep.  90 :   31.    As  to  what  constitutes  an  interest 
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or  abandoned  by  any  suitable  act  or  oral  declaration  showing  an  inten- 
tion to  do  so  on  the  part  of  one  competent  to  contract.7  It  has  also 
been  held  that  a  delay  for  a  considerable  length  of  time  in  seeking  to 
enforce  the  lien  is  evidence  of  a  waiver.8  It  has  been  held  that  a 
married  woman  is  estopped  to  enforce  a  vendor's  lien  on  land  con- 
stituting her  separate  estate,  sold  and  conveyed  by  herself  and  hus- 
band by  joint  deed  in  due  form,  when  she  and  her  husband  were 
active  in  making  the  sale,  and  by  their  declarations  and  conduct  in- 
duced a  third  person  to  advance  to  the  purchaser  part  of  the  purchase 
money  on  a  first  mortgage  on  the  land  with  the  understanding  that 
her  lien  should  be  waived  in  favor  of  such  third  person.9  The  ques- 
tion whether  the  vendor  waived  his  lien  cannot,  it  has  been  held,  be 
raised  for  the  first  time  on  appeal  by  the  purchaser  from  the  decree 
or  judgment  foreclosing  the  lien.10 

318.  What  Constitutes  Waiver  Generally. — The  determination  of 
the  question  as  to  what  will  constitute  or  sufficiently  evidence  a  waiver 
has  caused  much  perplexity  and  has  resulted  in  a  great  conflict  in  the 
cases.  If  the  facts  alleged  to  constitute  a  waiver  axe  admitted,  whether 
they  have  such  effect  is  for  the  determination  of  the  court  as  a  matter 
of  law.11  A  specific  agreement  that  the  vendor  shall  retain  a  lien  to  a 
specified  extent  is  equivalent  to  a  waiver  of  the  lien  to  any  greater 
extent.12  Where  the  conveyance  is  made  for  the  purpose  of  enabling 
the  grantee  to  resell  or  to  mortgage  the  land  and  with  the  money  so 
acquired  to  pay  the  purchase  money,  this  is  held  wholly  inconsistent 
with  any  intention  to  retain  an  implied  vendor's  lien  and  therefore 
a  waiver  thereof; 18  for  had  he  designed  to  retain  the  equitable  lien, 
it  might  have  continued  such  an  incumbrance  upon  the  land  as  would 
have  defeated  the  effort  to  obtain  the  loan  to  be  secured  by  the  mort- 
gage.14 The  same  has  been  held  true  where  the  land  was  sold  for  the 
express  purpose  of  being  conveyed  free  from  incumbrances  to  a  cor- 
poration thereafter  to  be  formed,  by  which  the  property  was  to  be 
developed,  and  part  of  the  purchase  money  was  to  be  in  shares  of  the 
company  and  the  balance,  in  so  far  as  possible,  from  the  profits  of  the 

in  land  within  the  meaning  of  the  stat-  Husband  and  Wife,  vol.  13,  p.  1312. 

ute     of     frauds,     see     Statute     of  10.  State  Bank  v.  Brown,  142  la. 

Frauds,  vol.  25,  p.  535  et  seq.  190, 119  N.  W.  81, 134  A.  S.  R.  412. 

7.  Wilder  v.  Wilder,  89  Ala.  414,  7  11.  Mims  v.  Lockett,  23  Ga.  237,  68 
So.  767,  18  A.  S.  R.  130,  9  L.R.A.  97.  Am.  Dec.  521. 

8.  Conover   v.    Warren,    1    Oilman  12.  Brown  v.  Gilman,  4  Wheat.  255, 
(111.)  498,  41  Am.  Dec.  196.    See  also  4  U.  S.  (L.  ed.)  564. 

Richards  v.  Learning,  27  111.  431,  81  13.  Brown  v.  Gilman,  4  Wheat.  255, 

Am.  Dec.  239.  4  U.  S.  (L.  ed.)  564;  Glower  v.  Rawl- 

9.  Wilder  v.  Wilder,  89  Ala.  414,  ings,  9  Smedes  &  M.  (Miss.)  122,  47 
7  So.  767, 18  A.  S.  R.  130,  9  L.R.A.  97.  Am.  Dec.  108. 

As  to  estoppel  against  a  married  14.  Clower  v.  Rawlings,  9  Smedes  & 
woman,  see  Estoppel,  vol.  10,  p.  739:  M.  (Miss.)  122, 47  Am.  Dec.  108. 
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development.16  The  fact  that  the  purchase  money  is  made  payable 
in  instalments  does  not  affect  the  existence  of  the  lien ; ie  nor  does  the 
mere  fact  that  the  deed  expressly  acknowledges  the  receipt  of  pay- 
ment of  the  purchase  money,  which  in  fact  was  not  paid.17 

319.  Taking  Personal  Obligation  of  Purchaser. — The  lien  is  not 
waived  or  repelled  by  the  taking  of  the  purchaser's  independent  obli- 
gation or  promise  to  pay  the  purchase  money,  such  as  his  note,18  or 
even  his  personal  bond,19  as  these  are  regarded  as  mere  evidence  of  the 
indebtedness.20  And  though  the  vendor  may  rely  in  taking  such  an 
individual  obligation  on  the  solvency  and  findhcial  ability  of  the 
grantee,  and  may  not  know  that  he  has  any  lien  upon  the  land,  or 
actually  rely  on  any  lien,  and  may  not  have  in  contemplation  the  en- 
forcement of  the  lien  at  any  time,  yet,  unless  he  expressly  and  con- 
sciously waives  his  lien,  he  retains  it.1  The  same  is  true  as  to  the  tak- 
ing of  the  purchaser's  check  if  it  is  not  paid.2 

320.  Taking  Additional  Security  Generally. — As  a  general  rule  the 
taking  of  other  independent  security  for  the  purchase  money  is  an 
implied  waiver  of  the  lien,**  and  the  fact  that  such  security  proves 

15.  Royal  Consol.  Min.  Co.  v.  Royal  Madden  v.  Barnes,  45  Wis.  135,  30 
Consol.  Mines  Co.,  157  Cal.  737,  110   Am.  Rep.  703. 

Pac.  123,  137  A.  S.  R.  165.    But  see  Notes:  39  Am.  Dec  202;  47  Am. 

Slide,   etc.,   Gold   Mines   v.   Seymour,  Dec.  Ill;  38  A.  S.  R.  825;  86  A.  S.  R. 

153  U.  S.  509,  14  S.  Ct.  842,  38  U.  S.  1G3;  137  A.  S.  R.  200;  13  L.R.A.  187; 

(L.  ed.)  802.  35  L.R.A.(N.S.)  91. 

16.  Tiernan  v.  Beam,  2  Ohio  383, 15  19.  De  Cordova  v.  Hood,  17  Wall.  1, 
Am.  Dec.  557.  21  U.  S.  (L.  ed.)  587;  Blight  v.  Banks, 

17.  De  Cordova  v.  Hood,  17  Wall.  1,  6  T.  B.  Mon.  (Ky.)  192,  17  Am.  Dec. 
21  U.  S.  (L.  ed.)  587;  Walton  v.  Har-  136;  Maroney  v.  Boyle,  141  N.  Y.  462, 
groves,  42  Miss.  18,  97  Am.  Dec.  429;  36  N.  E.  511,  38  A.  S.  R.  821.  See 
Parker  v.  Foy,  43  Miss.  260,  5  Am.  also  Lagow  v.  Badollet,  1  Blackf. 
Rep.  484.     See  also  Manly  v.  Slason,  (Ind.)  416,  12  Am.  Dec.  258. 

21  Vt.  271,  52  Am.  Dec.  60  (referring  20.  Conover  v.  Warren,  1   Gilman 

to  English  authority).  (111.)  498,  41  Am.  Dec.  196. 

Notes:  4  A.  S.  R.  704;  137  A.  S.  R.  1.  Maroney  v.  Boyle,  141  N.  Y.  462, 

201.  36  N.  E.  511,  38  A.  S.  R.  821. 

18.  De  Cordova  v.  Hood,  17  Walt  2.  Madden  v.  Barnes,  45  Wis.  135, 
1,  21  U.  S.    (L.   ed.)    587;   Baum  v.  30  Am.  Rep.  703. 

Grigsby,  21  Cal.  172,  81  Am.  Dec.  153 ;  Note :  39  Am.  Dec.  202. 

Royal  Consol.  Min.  Co.  v.  Royal  Con-  3.  Brown  v.  Gilman,  4  Wheat.  255, 

sol.  Mines  Co.,  157  Cal.  737,  110  Pac.  4  U.  S.  (L.  ed.)  564;  Slide,  etc.,  Gold 

123, 137  A.  S.  R.  165;  Lagow  v.  Badol-  Mines  v.  Seymour,  153  U.  S.  509, 14  S. 

let,  1  Blackf.  (Ind.)  416,  12  Am.  Dec.  Ct.  842,  38  U.  S.  (L.  ed.)  802;  Baum 

258;    Aldridge    v.    Dunn,    7    Blackf.  v.  Grigsby,  21  Cal.  172,  81  Am.  Dec. 

(Ind.)  249,  41  Am.  Dec.  224;  Hooper  153;  Avery  v.  Clark,  87  Cal.  619,  25 

v.  Central  Trust  Co.,  81  Md.  559,  32  Pac.  919,  22  A.  S.  R.  272;  Richards  v. 

Atl.   505,   29   L.R.A.   262 ;    Fonda   v.  Learning,  27  111.  431,  81  Am.  Dec.  239 ; 

Jones,  42  Miss.  792,  2  Am.  Rep.  669;  Andrus  v.  Coleman,  82  111.  26,  25  Am. 

Maronev  v.  Boyle,  141  N.  Y.  462,  36  Rep.  289 ;  Lagow  v.  Badollet,  1  Blackf. 

N.  E.  511,  38  A.  S.  R.  821;  Manly -v.  (Ind.)  416,  12  Am.  Dec.  258;  Burnap 

Slason,  21  Vt.  271,  52  Am.  Dec.  60:  v.  Cook,  16  la.  149,  85  Am.  Dec.  507; 
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worthless  is  immaterial.4  This  is  generally  held*  true  where  the  per- 
sonal security  of  a  third  person  is  taken,6  as  where  the  vendor  accepts 
the  note  of  a  third  person  indorsed  by  the  purchaser.6  Other  cases, 
however,  do  not  give  this  effect  to  the  taking  of  additional  security,  as 
where  a  third  person  becomes  a  surety  on  the  purchase  money  note  or 
other  obligation,7  and  it  has  been  held  in  a  number  of  cases  that 
though  this  raises  a  presumption  of  a  waiver  of  the  lien,  still  that  pre- 
sumption may  be  rebutted  by  proof  that  the  vendor  relied  on  the  land 
as  well  as  on  security  given  for  the  payment  of  the  purchase  money.8 
This  has  also  been  held  true  though  the  surety  waived  his  right  to  the 
statutory  exemptions.0  It  has  been  held  that  a  recital  in  a  note,  stat- 
ing it  to  have  been  given  in  payment  for  certain  described  land,  indi- 
cates an  intention  not  to  abandon  or  waive  the  vendor's  lien,  and  re- 
buts the  presumption  of  an  intention  to  waive  arising  from  the  fact 
that  the  note  has  on  it  a  personal  surety.10  Where  a  vendor  who  had 
retained  the  title  as  security  for  unpaid  purchase  money  conveys  to  a 
third  person,  who  had  succeeded  to  the  rights  of  the  original  pur- 
chaser, on  the  receipt  of  the  notes  of  such  third  person,  made  payable 

Kendrick  v.  Eggleston,  56  la.  128,  8  192,  17  Am.  Dec  136;  Jensen  v.  Wils- 
N.  W.  786,  41  Am.  Dec.  90;  Blight  v.  lef,  36  Nev.  37, 132  Pac.  16,  Ann.  Cas. 
Banks,  6  T.  B.  Mon.  (Ky.)  192, 17  Am.  1914D  1220;  FoUett  v.  Reese,  20  Ohio 
Dec.  136 ;  Hooper  v.  Central  Trust  Co.,  546,  55  Am.  Dec.  472;  Marshall  v. 
81  Md.  559,  32  Atl.  505,  29  L.R.A.  Christmas,  3  Humph.  (Tenn.)  616,  39 
262;  Fonda  v.  Jones,  42  Miss.  792,  2  Am.  Dec.  199.  See  also  Clower  v. 
Am.  Rep.  669;  Jensen  v.  Wilslef,  36  Rawlings,  9  Smedes  &  M.  (Miss.)  122, 
Nev.  37, 132  Pac.  16,  Ann.  Cas.  1914D  47  Am.  Dec.  108;  Manly  v.  Slason,  21 
1220;  Maroney  v.  Boyle,  141 N.  Y.  462,  Vt.  271,  52  Am.  Dec.  60.  But  see  Tier- 
36  N.  E.  511,  38  A.  S.  R.  821;  Boos  nan  v.  Beam,  2  Ohio  383,  15  Am.  Dec. 
▼.  Ewing,  17  Ohio  600,  49  Am.  Dec.  557. 

478;  Follett  v.  Reese,  20  Ohio  546,  55       Notes:  47  Am.  Dec  111;  52  Am. 
Am.  Dec.  472;  White  v.  Dougherty,  1  Dec.  66;  22  A.  S.  R.  279;  137  A.  S.  R. 
Mart.  &  Y.  (Tenn.)  309,  17  Am.  Dec.  196;  35  L.R.A.(N.S.)  91;  13  Ann.  Cas. 
802;  Marshall  v.  Christmas,  3  Humph.  869;  Ann.  Cas.  1914D  1225. 
(Tenn.)  616,  39  Am.  Dec.  199.  6.  Conover    v.    Warren,    1    Gilman 

Notes:  39  Am.  Dec.  202;  41  Am.    (111.)  498,  41  Am.  Dec.  196. 
Dec.  198;  81  Am.  Dec.  156;  4  A.  S.  R.       7.  Note:  52  Am.  Dec.  66. 
705;  17  A.  S.  R.  232;  137  A.  S.  R.       8.  De  Cordova  v.  Hood,  17  Wall.  1, 
195,203.  21  U.   S.    (L.   ed.)    587;  Woodall  v. 

4.  Kendrick  v.  Eggleston,  56  la.  128,  Kelly,  85  Ala.  368,  5  So.  164,  7  A.  S.  R. 
8  N.  W.  786,  41  Am.  Rep.  90.  57;  Spears  v.  Taylor,  149  Ala.  180,  42 

5.  Brown  v.  Gilman,  4  Wheat.  255.  So.  1016,  13  Ann.  Cas.  867;  Fouch  v. 
4  U.  S.  (L.  ed.)  564;  Slide,  etc.,  Gold  Wilson,  60  Ind.  64,  28  Am.  Rep.  651; 
Mines  v.  Seymour,  153  U.  S.  509, 14  S.  Fonda  v.  Jones,  42  Miss.  792,  2  Am. 
Ct.  842,  38  U.  S.  (L.  ed.)  802;  Well-  Rep.  669;  Willis  v.  Gay,  48  Tex.  463, 
born  v.  Williams,  9  Ga.  86,  52  Am.  26  Am.  Rep.  328. 

Dec  427;  Conover  v.  Warren,  1  Gil-  Notes:  137  A.  S.  R.  197;  13  Ann. 

man  (111.)  408,  41  Am.  Dec.  196;  Dib-  Cas.  869. 

blee  v.  Mitchell,  15  Ind.  435,  77  Am.  9.  Woodall  v.  Kelly,  85  Ala.  368,  5 

Dec.  99 ;  Kendrick  v.  Eggleston,  56  la.  So.  164,  7  A.  S.  R.  57. 

128,  8  N.  W.  786,  41  Am.  Rep.  90;  10.  Spears  v.  Taylor,  149  Ala.  180, 

Blight  v.  Banks,  6  T.  B.  Mon.  (Ky.)  42  So.  1016, 13  Ann.  Cas.  867. 
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to  and  assigned  by  the  original  purchaser,  it  has  been  held  that  this 
did  not  constitute  a  waiver  of  his  lien.11  It  has  also  been,  held  that 
there  was  no  waiver  where  the  vendor  received  for  unpaid  purchase 
money  a  due  bill  signed  by  the  agent  of  the  purchaser  in  his  own  name 
with  an  affix  designating  his  agency,  it  appearing  that  there  was  no  in- 
tention of  the  parties  that  the  agent  should  assume  a  personal  liabil- 
ity.12 If  the  notes  of  a  third  person  are  taken  in  absolute  payment 
for  the  purchase  money  no  lien  is  created,  as  the  nonpayment  of  the 
purchase  money  is  an  essential  fact  to  the  existence  of  the  lien.11 
The  mere  agreement  of  the  grantee  to  give  security  for  the  unpaid 
purchase  money,  which  is  not  complied  with,  will  not  be  regarded  as 
a  waiver  of  the  lien.14 

321.  Requesting  or  Taking  Purchase  Money' Mortgage;  General 
Rule. — A  mere  request  for  and  the  refusal  of  the  purchaser  to  give  the 
vendor  a  mortgage  on  the  land  to  secure  the  unpaid  purchase  money 
does  not  show  a  waiver  by  the  vendor  of  his  implied  lien.  While  .this 
shows  a  desire  of  the  vendor  for  written  security,  it  cannot  be  construed 
as  a  waiver  of  the  implied  lien  given  by  law.16  It  is  generally  held 
that  the  taking  of  a  mortgage  for  a  part  of  the  unpaid  purchase  money 
is  a  waiver  of  a  lien  for  the  residue ; 1€  but  where  a  check  was  given  for 
the  amount  of  the  cash  payment  and  a  purchase  money  mortgage  for 
a  part  of  the  unpaid  purchase  money,  for  the  balance  of  which  secured 
notes  were  taken,  and  the  check  was  dishonored  on  presentation  for 
payment,  the  vendor  has  been  permitted  to  enforce  a  lien  for  the 
amount  of  the  check.17  Likewise  the  taking  of  a  mortgage  for  all  of 
the  unpaid  purchase  money  has  been  regarded  as  a  waiver  of  the  lien,18 
and  this  is  held  true  though  the  mortgage  expressly  recites  that  the 
debt  secured  is  the  unpaid  purchase  money,19  and  though  the  mort- 
gage covers  only  a  part  of  the  land.*0  By  reason  of  the  pre-existing 
equitable  lien  of  the  vendor  and  grantor,  which  continues  until  the 
substitution  for  it  of  the  legal  lien  of  the  mortgage  to  secure  the  un- 

11.. Ellis  ▼.  Temple,  4  Cold.  (Tenn.)  See  also  Brown  v.  Gilman,  4  Wheat. 
315,  94  Am.  Dec.  200.  265,  4  U.  S.  (L.  ed.)  564. 

12.  Burgess  v.  Fairbanks,  83  Cal.  17.  Madden  v.  Barnes,  45  Wis.  135, 
215,  23  Pac.  292,  17  A.  S.  R.  230.  30  Am.  Rep.  703. 

13.  Franco-Texan  Land  Co.  v.  Mc-  18.  Avery  v.  Clark,  87  Cal.  619,  25 
Cormick,  85  Tex.  416,  23  S.  W.  123,  34  Pac.  919,  22  A.  S.  R.  272;  Martin  v. 
A.  S.  R.  815.  Becker,  169  Cal.  301,  146  Pac.   665, 

14.  Dunlap  v.  Burnett,  5  Smedes  &  Ann.  Cas.  1916D  171;  Burnap  v.  Cook, 
M.  (Miss.)  702,  45  Am.  Dec.  269.  16  la.  149,  85  Am.  Dec.  507;  Manly  v. 

Note :  137  A.  S.  R.  197.  Slason,  21  Vt.  271,  52  Am.  Dec.  60. 

15.  Finnell  v.  Finnell,  156  Cal.  589,       Note:  137  A.  S.  R.  204. 

105  Pac.  740,  134  A.  S.  R.  143.  19.  Avery  v.  Clark,  87  Cal.  619,  25 

16.  Boos  v.  Ewing,  17  Ohio  500,  49  Pac.  919,  22  A.  S.  R.  272. 

Am.  Dec.  478.  See  Manly  v.  Slason,  20.  Jensen  v.  Wilslef,  36  Nev.  37, 
21  Vt.  271,  52  Am.  Dec.  60  (dictum).  132  Pac.  16,  Ann.  Cas.  1914D  1220. 
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paid  purchase  money,  the  mortgage  so  taken  by  him  has  priority  over 
that  of  a  third  person  taken  at  the  same  time  from  the  grantee.1 

322.  Exceptions  to  and  Qualification  of  General  Rule.— In  a  num- 
ber of  cases  it  is  held  that  the  lien  is  not  waived  by  taking  a  mortgage 
on  the  land  for  all  of  the  unpaid  purchase  money,  if  the  intention 
was  to  rely  on  the  land  solely  for  payment  and  the  existence  of  the 
lien  is  necessary  for  the  full  protection  of  the  vendor.2    And  it  has 
been  held  that  this  principle  is  not  varied  by  the  fact  that  several  tracts 
are  put  in  the  same  mortgage  and  deed,  and  that  the  purchase  money 
so  secured  is  the  aggregate  sum  of  separate  estimates  of  the  price  or 
value  of  each  lot,  the  transaction  being  a  single  sale,  notwithstanding 
such  a  mode  resorted  to  to  fix  the  amount  of  the  purchase  money.8 
Following  this  principle  it  has  been  held  that  though  a  purchase 
money  mortgage,  was  taken  but  not  duly  recorded,  the  implied  lien 
might  still  be  enforced  to  give  the  grantor  priority  over  the  lien  of 
judgment  creditors  whose  judgments  were  recovered  after  the  convey- 
ance and  before  the  recording  of  the  mortgage.4  It  has  also  been  held 
that  where  land  is  sold  to  a  married  woman  and  a  purchase  money 
mortgage  is  given  by  her,  the  lien  of  the  vendor  for  unpaid  purchase 
money  exists  though  the  mortgage  itself  may  be  unenforceable  on  ac- 
count of  her  coverture ;  5  and  if  a  purchase  is  made  through  an  agent, 
as  where  a"  husband  acts  as  agent  of  his  wife,  and  the  agent  gives  the 
vendor  a  mortgage  for  the  unpaid  purchase  money  which,  as  regards 
the  purchaser,  is  a  forgery,  the  lien  is  not  thereby  waived.6 

323.  Conveyance  to  Third  Person. — Where  the  purchase  is  made  by 
one  person  and  the  conveyance  is  made  at  his  direction  to  a  third 
person,  as  for  instance  where  the  purchase  is  made  by  a  husband  or 
parent  and  the  conveyance  is  made  to  or  in  trust  for  his  wife  or  child, 
the  vendor  does  not  thereby  waive  his  lien  for  unpaid  purchase 
money.7  In  such  a  case,  as  the  land  would  have  been  indisputably 
bound  for  the  purchase  money,  if  the  conveyance  had  been  made 

• 

1.  Boies  v.  Benham,  127  N.  Y.  620,  95  Am.  Dee.  689;  Kent  v.  Gerhard,  12 
28  N.  E.  667, 14  L.R.A.  55.    An  to  the   R.  I.  92,  34  Am.  Rep.  612. 

priority   between   a   purchase   money  6.  Fouch  v.  Wilson,  60  Ind.  64,  28 

mortgage  and  other  rights,  see  gener-  Am.  Rep.  651. 

ally  Mortgages,  vol.  19,  p.  416  et  seq.  7.  Pylant  v.  Reeves,  53  Ala.  132,  25 

2.  Anketel  v.  Converse,  17  Ohio  St.  Am.  Rep.  605;  Crampton  v.  Prince,  83 
11,  91  Am.  Dec  115;  Boos  v.  Ewing,  Ala.  246,  3  So.  519,  3  A.  S.  R.  718; 
17  Ohio  500,  49  Am.  Dec.  478  (follow-  Burgess  v.  Fairbanks,  83  Cal.  215,  23 
ing  English  and  expressly  disapprove  Pac.  292,  17  A.  S.  R.  230;  Gee  v.  Mc- 
ing  New  York  authority  to  the  con-  Millan,  14  Ore.  268,  12  Pac.  417,  58 
trary).  Am.  Rep.  315;  Jackson  v.  Rutledge.  3 

Note:  137  A.  S.  R,  204.  Lea  (Tenn.)   626,  31  Am.  Rep.  655; 

3.  Anketel  v.  Converse,  17  Ohio  St  Poindexter  v.  Rawlings,  106  Tenn.  97, 
11,  91  Am.  Dec.  115.  59  S.  W.  766,  82  A.  S.  R.  869. 

4.  Boos  v.  Ewing,  17  Ohio  500,  49  Notes:  17  A.  S.  R.  232;  137  A.  S. 
Am.  Dec.  478.  R.  199;  13  Ann.  Cas.  869, 

5.  Perry  v.  Roberts,  30  Ind.   244. 
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directly  to  the  husband,  and  he,  on  a  merely  good  consideratiot 
made  the  conveyance  to  a  tni3teB  for  the  use  of  the  wife,  it  is  .  ■ 
bound  under  the  conveyance  the  vendor  made  at  the  request 
husband.     The  trustee  and  wife  are  not  leas  volunteers  than 
claimed  directly  under  the  husband's  deed.8     A  wife  canm 
her  husband's  death,  defeat  the  lien  on  real  estate  conveyed 
by  entireties,  on  the  ground  that  she  did  not  participate  in  * 
chase  or  sign  the  purchase  money  note.'    If,  however,  thy 
is  made  by  a  wife,  through  her  husband  as  agent,  and  tl. 
accepts  the  note  of  the  husband  for  the  purchase  money, 
constitute  the  taking  of  additional  security  and  consequem 
the  prevailing  view,  a  waiver  of  the  lien.10 

Indebtedness  Covered  by  Lien 

324.  In  General,— According  to  the  view  taken  in  pit 
real  and  personal  property  are  sold  together  for  one  em 
distinct  price  being  set  on  the  realty,  no  lien  arises,  as  tl 
exists  for  the  purchase  price  of  land,  and  the  promise  t, 
have,  if  the  sum  to  be  paid  is  entire,  no  other  considers  ■ 
land,  otherwise  it  cannot  be  known  how  much  of  the  pr 
rests  on  the  land  for  its  consideration.11  But  the  lien  is  i 
because  the  obligation  taken  for  its  payment  includes  the 
sonal  property  sold  at  the  same  time,  when  the  amount  ■ 
the  land  can  be  ascertained  by  proof.18    In  some  c&- 
been  upheld  though  the  transaction  involved  a  sale  ay 
both  real  and  personal  property,1*  and  it  has  been  hoi 
may  be  enforced  against  real  property  for  the  entire  u 
ing  unpaid  on  a  sale  for  a  gross  consideration  of  sue' 
certain  personal  property,  there  being  no  apportionnir 
between  the  two  classes  of  property ;  **  and  where  boi ' 
sonal  property  were  included  in  a  sale  for  a  nomin;i' 
eration  and  the  further  agreement  of  the  purchase! 
debts  owing  by  the  vendor,  a  creditor  whose  debt  » 


8.  Pylant  v.  Beeves,  53  Ala.  132,  25 
Am.  Rep.  605.    Aa  to  the  enforcement 
of  the  lien  against  volunteers, 
par.  332. 

9.  Moore  v.  Cary,  138  Twin.  66V,  Vfl 
S.  W.  1093,  L.RA.1918D  963. 

10.  Aadnifl  v.  Coleman,  82  III.  2G, 
25  Am.  Rep.  289.  R?e  supra,  par.  320, 
as  to  the  effort  of  taking  nddiiional  se- 
curity. 

11.  Parriph  v.  Hastings.  102  Ala. 
414,  14  So.  7S3,  JS  A.  S.  R.  50;  Peters 


v.  Tunell,  43  Minn. 

19  A.  S.  R.  252. 
12.  Russell   v.    \ 

587,  6  Am.  Rep.  i 
'       13.  Doty    v.     i 

Ass'n,103Kv.  71" 
,   W.  433.  43  T..n   | 

207  N.  Y.  4(i;. 

1914C  493,    17   i 
14.  Dolv     v 

Ass'n.  103  Kv    " 

W.  433.4:?  I.' 


27  R.  C.  L.        VENDOR  AND  PURCHASER  §  325 

has  been  permitted  to  enforce  a  lien  on  the  land.11    Where  a  part  of 
tie  consideration  is  an  agreement  by  the  grantee  to  indemnify  the 
grantor  from  liability  on  certain  obligations,  no  implied  lien  exists 
which  can  be  enforced  against  the  land  until  at  least  the  grantor  has 
been  damnified,  as  equity  will  not  raise  a  debt  against  the  agreement 
of  the  parties  which  did  not  contemplate  a  debt  until  the  grantor  was 
damnified,  though  after  the  grantor  has  been  damnified  the  court  may 
direct  the  property  to  be  held  as  security.16    The  broad  rule  has  been 
Jaid  down  that  in  order  to  create  an  implied  lien  there  must  be  a  debt 
for  unpaid  purchase  money  to  a  fixed  amount  due  directly  to  the  ven- 
dor and  no  lien  exists  where  the  purchaser's  obligation  consists  of  an 
agreement  on  his  part  to  discharge  a  liability  of  a  third  person  for 
which   the  vendor  is  not  liable.17    The  amount  of  the  attorney  fees 
provided  for  in  the  purchase  money  note  in  case  legal  proceedings 
we  necessary  to  compel  payment  has  been  considered  a  part  of  the 
purchase  money  and  covered  by  the  lien.18 

325.  Uncertain  and  Unliquidated  Claim. — According  to  the  better 
v^,  to  entitle  the  vendor  to  an  implied  lien  the  consideration  for 
*kfc  conveyance  must  be  of  such  a  character  that  the  court  can  accu- 
rately ascertain  and  define  the  amount  of  the  charge  to  be  imposed 
011  the  land  and  enforced  out  of  it;  it  cannot  be  claimed  where  the 
consideration  is  an  agreement  to  perform  some  act  the  damages  for 
nonperformance  of  which  are  unliquidated.19    Thus  it  is  held  that 

15.  Zeiser  v.  Conn,  207  N.  Y.  407,  R.  835.  But  see  Webster  v.  Cadwallad- 
101 N.  E.  184,  Ann.  Cas.  1914C  493,  47  er,  133  Ky.  500, 118  S.  W.  327, 134  A. 
LR.A.(N.S.)  186.  S.  R.  470;  Zeiser  v.  Colin,  207  N.  Y. 

16.  Michigan  State  Bank  v.  Hast-  407,  101  N.  E.  184,  Ann.  Cas.  1914C 
ingB,  1  DougL   (Mich.)   225,  41  Am.  493*  47  LJLA.(N.S.)  186. 

Dec  549.  Note :  20  Ann.  Cas.  927. 

17.  Harvey  v.  Kelly,  41  Miss.  490,  In  Whiteley  v.  Central  Trust  Co.f  76 
93  Am.  Dec  267  (explaining  earlier  Fed.  74,43  U.  S.  App.  643,  22  C.  C.  A. 
case).  67,  34  L.R.A.  303,  a  case  involving  a 

18.  Moore  v.  Cary,  138  Tenn.  332,  claim  to  an  implied  lien  on  lands  in 
197  S.  W.  1093,  L.R.A.1918D  963.  Kentucky,  the  court  said  that  the  rule 

19.  Whiteley  v.  Central  Trust  Co.,  has  been  very  broadly  stated  by  most 
76  Fed.  74,  43  U.  S.  App.  643,  22  C.  American  courts  to  be  that  a  vendor's 
C.  A.  67,  34  L.R.A  303;  Parrish  v.  lien  will  not  arise  where  the  considera- 
HastingB,  102  Ala.  414, 14  So.  783,  48  tion  is  unliquidated,  and  ascertainable 
A.  S.  R.  50;  Burroughs  v.  Burroughs,  only  by  an  action  sounding  in  dam- 
164  Ala.  329,  50  So.  1025,  137  A.  S.  ages. 

R.  59,  20  Ann.  Cas.  926,  28  L.R.A.  A  contrary  view  has,  however,  been 
(N.S.)  607;  Cox  v.  Smith,  93  Ark.  371,  taken  by  the  later  Kentucky  cases 
125  S.  W.  437,  137  A.  S.  R.  89;  Gra-  where  the  right  of  the  vendor  and  pur- 
ham  v.  Moffett,  119  Mich.  303,  78  N.  chaser  only  were  involved.  .  Doty  v. 
W.  132,  75  A.  S.  R.  393;  Peters  v.  Deposit  Bldg.,  etc.,  Ass'n,  103  Ky.  710, 
Tunell,  43  Minn.  473,  45  N.  W.  867, 19  46  S.  W.  219,  47  S.  W.  433,  43  L.R.A. 
A.  S.  R.  252;  Lee  v.  McMorries,  107  551. 

Miss.  889,  66  So.  278,  L.R.A.1915B  Anrf  in  Webster  v.  Cadwallader,  133 
1069.  See  Scott  v.  Farmers',  etc.,  Nat.  Ky.  500,  118  8.  W.  327,  134  A.  S.  R, 
Bank,  97  Tex.  31/73  S.  W.  7, 104  A.  S    470,  an  implied  vendor's  lien  as  Becm> 
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no. lien  exists  where  the  consideration  of  the  conveyance  is  an  agree- 
ment to  deliver  to  the  grantor  specified  quantities  of  personal  prop- 
erty ; 20  and  it  is  also  held  that  a  vendor  is  not  entitled  to  a  lien  for 
damages  resulting  from  fraudulent  representations  as  to  the  value  of 
chattels  taken  by  him  in  payment  for  the  land  conveyed ; x  nor  does 
a  lien  exist  to  cover  the  unliquidated  damages  recoverable  for  a  breach 
by  the  grantee  of  his  agreement  to  build  fences,  maintain  stations  and 
the  like.2  If,  however,  the  amount  of  the  purchase  money  to  be  paid 
is  fixed,  and  the  purchaser  is  given  the  privilege  of  discharging  a 
certain  part  by  performing  some  act  other  than  the  payment,  a  lien 
may  be  claimed  for  such  part  on  the  failure  of  the  purchaser  to  per- 
form the  act;  5  as  when  the  land  is  sold  for  a  stated  price  which  the 
grantee  is  given  the  right  or  privilege  to  pay  or  discharge  by  the  de- 
livery of  specific  articles  or  chattels  at  a  certain  valuation,  since  the 
failure  to  discharge  the  indebtedness  in  accordance  with  the  privilege 
given  leaves  the  agreement  nothing  less  than  a  promise  to  pay  money.4 
.  326.  Future  Support  as  Consideration. — According  to  the  better 
view  no  lien  is  created  where  the  consideration  is  an  agreement  for 
the  future  support  of  the  grantor,6  but  if  an  amount  to  be  paid  in 
lieu  of  the  support  provided  for  is  fixed  or  the  agreement  is  to  pay  a 
certain  periodical  amount  a  lien  therefor  may  arise;  •  and  in  some 
instances  a  lien  has  been  held  to  arise  though  the  agreement  is  one 

ity  for  a  covenant  for  future  support  4.  Plowman  v.  Riddle,  14  Ala.  169, 

was  upheld.    This  latter  is,  as  is  shown  48  Am.  Dec.  92;  Russell  v.  MeConnick, 

later,  contrary  to  the  great  weight  of  45  Ala.  587,  6  Am.  Rep.  707;  Parrish 

authority.  v.  Hastings,  102  Ala.  414,  14  So.  783, 

20.  Bell  v.  Pelt,  51  Ark.  433,  11  S.  48  A.  S.  R.  50;  Laidlaw  v.  Vaughan- 

W.  684,  14  A.  S.  R.  57,  4  L.R.A.  247.  r^  44  Can.  Sup.  Ct.  458,  21  Ann. 

See  also  Graham  v.  Mofitett,  119  Mich.  q^.  948.     See  also  Harvey  v.  Kelly, 

303,  78  N.  W.  132,  75  AS.  R.  393.  4!  Miss  490>  93  ^  Dec.  267. 

^xr0^  i^V^a   I  t  ^  '       5-  Burroughs  v.  Burroughs,  164  Ala. 

o  Wl"-f  1  '      n    ii  1  t    ;  n     ™  329,  50  So.  11)25,  137  A.  S.  R.  59,  20 

67,  34  L.R.A.  303;  Parrish  V.  Hastings,  *^*  J™*  I  ^£?N  '  V** 
102  Ala.  414,  14  So.  783,  48  A.  S.  R.  J-  *?7>  ™J»J.'  B^2;  Lee  ▼•  *£ 
50  '  Momes,  107  Miss.  889,  66  So.  278, 

3.  Cox  v.  Smith,  93  Ark.  371,  125  L.R.A.1915B  1069.    See  also  Whiteley 

S.  W.  437,  137  A.  S.  R.  89,  holding  ▼.  Central  Trust  Co.,  76  Fed.  74,  43 

that  where  the  purchaser  pays  part  of  TJ.  S.  App.  643,  22  C.  C.  A.  67,  34 

the  consideration  in  cash,  and  agrees  to  L.R.A.  303 ;  Grant  v.  Swank;  74  W. 

pay  the  balance,  which  is  a  definite  Va.  93,  81  S.  E.  967,  Ann.  Cas.  1917C 

sum,  by  building  a  partition  wall,  but  286,  L.R.A.1915B  881.    But  see  Bruer 

in  case  of  his  failure  to  build  the  wall  v.  Bruer,  109  Minn.  260,  123  N.  W. 

h#  agrees  to  pay  such  sum  in  cash,  the  813,  28  L.R.A.(N.S.)  608. 
vendor  has  a  lien  for  the  unpaid  por-       Notes:    13    L.R.A.(N,S.)    725;    20 

tion  if  the  purchaser  fails  to  construct  Ann.  Cas.  927;  Ann.  Cas.  1917C  288. 
the  wall  6.  Note :  20  Ann.  Cas.  927. 
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merely  for  support  without  fixing  any  amount  in  lieu  thereof.7 
Though  a  court  of  equity  may  not  .enforce  an  implied  lien  in  this 
class  of  conveyances,  it  is  astute  to  afford  relief  when  possible,  and 
will,  according  to  many  decisions,  afford  relief  by  way  of  a  rescission 
or  annulment  of  the  conveyance.8 

In  Whose  Favor  Lien  Exists 

327.  In  General. — It  has  been  broadly  stated  that  the  implied  ven- 
dors lien  exists  only  in  favor  of  the  grantor ;  and  this  is  the  effect  of 
the  dictum  of  Lord  Hardwicke  in  the  case  of  Portexfen  v.  Moore  (3 
Atk.  272).  It  does  not  ordinarily  exist  in  favor  of  one  who  advances 
money  to  the  grantor  to  enable  him  to  make  the  purchase;  the  ad- 
vancement of  the  money  is  no  part  of  the  transaction  for  the  sale  of 
the  land,  and  does  not  constitute  "purchase  money,"  nor  is  he  who 
advances  privy  to  the  sale.9  It  is  also  held  that  no  lien  exists  in  favor 
of  one  who  becomes  surety  for  the  payment  of  the  purchase  money 
and  has  been  required  to  pay  the  same.10  It  has  been  held  that  where 
as  a  part  of  the  transaction,  one  having  a  prior  lien  on  the  land  sur- 
renders his  lien,  though  he  does  not  join  in  the  conveyance  as  a  grant- 
or, and  accepts  the  notes  of  the  grantee  for  the  amount  of  his. claim, 
he  is  virtually  and  to  all  practical  purposes  as  much  a  vendor  as  though 
he  had  joined  in  the  conveyance  and  is  entitled  to  a  lien  to  the  extent 
of  the  purchase  money  thus  made  payable  to  him.11  It  has  also  been 
held  that  where  two  purchase  land  jointly,  one  of  them  advancing 
most  of  the  purchase  money,  under  an  agreement  that  if  the  land  is 
sold  he  is  to  have  half  the  proceeds,  or  that  he  is  to  be  repaid  his 
advances  and  that  the  other  may  keep  the  land,  and  the  latter  takes 
the  title  in  his  own  name,  the  former  has  a  lien  on  the  land  for  his 
advances.1* 

328.  Third  Person  to  Whom  Purchase  Money  Is  Hade  Payable. — 
While  ordinarily  the  lien  is  restricted  to  the  grantor,  and  does  not 
arise  in  favor  of  third  persons  not  parties  to  the  transaction,  it  may 
arise  in  favor  of  a  third  person  who  may  be  said  to  be  practically 
though  not  actually  a  vendor.1*  Thus  where  by  agreement  between 
the  grantor  and  the  grantee  the  purchase  money  is  to  be  paid  to  a  third 
person,  according  to  the  general  view,  a  lien  may  arise  in  favor  of 

7.  Webster  v.  Cadwallader,  133  Ky.   C.  282,  63  S.  E.  1045,  21  L.B.A.(N.S.) 
500,  118  S.  W.  327,  134  A.  S.  R.  470.  843;  Schroeder  v.  Paterson,  4  R.  I. 516, 

Notes:    28   L.R.A.(N.S.)    607;    20  70  Am.  Dec.  163. 
Ann.  Cas.  927;  Ann.  Caa.  1917C  289.       10.  Note:  34  Am.  Dec.  414. 

8.  Abbott  v.   Sanders,  80  Vt.  179,       11.  Honore  v.  Bakewell,  6  B.  Mon. 
66  Atl.  1032, 130  A.  S.  R.  974, 12  Ann.    (Ky.)   67,  43  Am.  Dee.  147. 

Cas.   898,  13  L.R.A.(N.S.)    725  and  12.  Hays  v.  Wood,  4  Rand.  (Va.) 

note.    See  Deeds,  vol.  8,  p.  927.  272,  15  Am.  Dec.  754. 

9.  StanseU  v.  Roberts,  13  Ohio  148,  13.  Honore  v.  Bakewell,  6  B.  Mon. 
42  Am.  Dec.  193.     See  also  Hickson  (Ky.)  67,  43  Am.  Deo.  147. 
Lumber  Co.  v.  Gay  Lumber  Co.,  150  N. 
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such  third  person ; 14  and  while  the  mere  fact  that  one  is  a  creditor 
of  a  vendor  may  not  entitle  higi  to  enforce  the  vendor's  lien/6  it  is 
generally  held  that  if  a  part  of  the  consideration  is  the  assumption 
and  payment  by  the  purchaser  of  an  indebtedness  owing  by  the  ven- 
dor to  a  third  person,  the  latter  may  enforce  a  vendor's  lien  for  the 
amount  of  his  claim.16  Thus  where  the  purchaser  assumes  as  a  part 
of  the  consideration  the  payment  of  an  indebtedness  of  the  vendor 
to  a  third  person  and  executes  to  such  third  person  his  note,  the 
payee  has  been  permitted  to  enforce  the  lien ; 17  and  where  the  pur- 
chaser assumes  the  payment  of  the  real  estate  agent's  commission 
for  making  the  sale  the  latter  has  been  permitted  to  enforce  a  lien 
therefor.18  And  where  the  agreement  of  the  purchaser  is  to  assume 
and  pay  as  a  part  of  the  consideration  an  indebtedness  secured  by  a 
mortgage  on  the  land  or  a  part  of  the  land  conveyed,  the  mortgagee 
has  been  permitted  to  enforce  a  vendor's  lien  on  the  entire  tract  for 
the  amount  of  his  claim.19 

Assignment  of  Lien 

329.  View  that  Lien  Is  Assignable. — In  England  and  in  a  num- 
ber of  jurisdictions  in  this  country,  the  implied  lien  of  the  vendor  is 
not  regarded  as  purely  a  personal  privilege  but  may  be  assigned  by 
him ;  20  and  such  an  assignment  may  be  oral  as  the  lien  is  not  regard- 
ed as  an  interest  in  land  within  the  meaning  of  the  statute  of  frauds 
requiring  a  transfer  of  an  interest  in  land  to  be  evidenced  by  writing.1 
It  is  also  held  that  the  assignment  of  the  claim  for  the  purchase  money 
carries  with  it  as  an  incident  the  right  to  enforce  the  vendor's  lien.9 

14.  Woodall  v.  Kelly,  85  Ala.  368,  5       18.  Notes:    47    L.R.A.(N.S.)    190; 
So.  164,  7  A.  S.  R.  57 ;  Honore  v.  Bake-  Ann.  Cas.  1914C  500. 

well,  6  B.  Mon.  (Ky.)  67,  43  Am.  Dec.  19.  Notes:    47    L.R.A.(N.S.)     189; 

147;  Zeiser  v.  Cohn,  207  N.  Y.  407, 101  Ann.  Cas.  1914C  502. 

N.  E.  184,  Ann.  Cas.  1914C  493,  47  20.  Allen  v.  Caylor,  120  Ala.  251,  24 

L.R.A.(N.S.)  186;  Howe  v.  Harding,  So.  512,  74  A.  S.  R.  31;  Johnston  v. 

76  Tex.  17,  13  S.  W.  41,  18  A.  S.  R.  Gwathmey,  4  Litt.  (Ky.)  317,  14  Am. 

17.    See  also  Ahrens  v.  Jones,  169  N.  j)^  305 

Y.  565,  62  N.  E.  666,  88  AS.  R.  620.  Note :  13  L.B.A.  188. 

Note:  137  A    S.  E.  197  l.  Allen  v.  Caylor,  120  Ala.  251,  24 

15.  Notes :    47    L  R.A.(N.S.)    187;   go    512>  u  A    g    R    31      gee  ^ 

*ML  Z^ser9  v^cS  207  N.  Y.  407,  ™*  v.  Wilder  89  Ala   414   7  So. 

101  N.  E.  184,  Ann.  Cas.  1914C  493,  767' «  A"  B-  «■•  I30. 9  *t*-f>  »7- 

47  L.RJL(N.S.)  186.  A  2-  C,onn"  v"  £'*■'  18,  Ala'D42'  52 

Notes:  47  L.R.A.(N.S.)  187;  Ann.  ^v06?:; *f;  !*■*•  B*n*Z-  ,B™*n. 

Cas.  1914A  500.  142  la.  190, 119  N.  W.  81, 134  A.  S.  R. 

17.  Woodall  v.  Kelly,  85  Ala.  368,  5  412;  Johnston  v.  Gwathmey,  4  Litt. 

So.  164,  7  A.  S.  R.  57;  Perkins  v.  Gib-  (Ky.)  317, 14  Am.  Dec.  135.    See  also 

son,  51  Miss.  699,  24  Am.  Rep.  644.  Moore  v.  Holeombe,  3  Leigh.   (Va.) 

Notes:  47  L.R.A.(N.S.)  188;  Ann.  597,  24  Am.  Dec.  683. 
Cas.  1914C  501.  Note:  12  Am.  Dec.  263. 
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This  is  held  true  where  the  vendor  assigns  a  judgment  recovered  by 
him  against  the  purchaser  for  unpaid  purchase  money,*  or  the  pur- 
chase money  notes,4  and  .an  assignment  of  a  part  of  the  purchase 
money  notes  carries  with  it  an  assignment  of  the  lien  pro  tanto.*  This 
rule  is  not  affected,  it  has  been  held,  by  the  fact  that  the  purchaser  was 
a  married  woman,  and  far  such  reason  not  personally  liable  on  her 
note.6  It  has  also  been  held  where  the  land  is  reconveyed  by  the 
grantee  subject  to  the  lien  of  his  grantor,  and  the  second  purchaser  is 
given  the  privilege  of  paying  the  unpaid  consideration  for  the  second 
conveyance  directly  to  the  prior  grantor  to  the  extent  of  his  claim  for 
unpaid  purchase  money,  and  instead  of  making  actual  payment  he 
(the  second  grantee)  gives  his  notes  to  the  prior  grantor  and  the  latter 
discharges  his  grantee,  that  the  discharge  operates  to  extinguish  the 
prior  grantor's  lien ;  but  at  the  same  time  the  transaction  operates  as 
an  assignment  of  the  lien  of  the  intermediate  grantor.7 

330.  View  that  Lien  Is  Not  Assignable. — Opposed  to  the  doctrine 
stated  in  the  preceding  paragraph,  the  rule  is  laid  down  in  a  number 
of  jurisdictions  that  the  implied  lien  of  the  vendor  is  a  personal  priv- 
ilege merely  and  is  unassignable.8  And  assuming  that  it  is  assignable 
it  has  been  held  that  it  must  be  assigned  specially  and  therefore  the 
niere  assignment  or  transfer  of  a  purchase  money  note  does  not  carry 
the  lien  with  it ;  •  and  a  fortiori  the  assignment  of  the  purchase  money 

3.  Griffin  v.  Camack,  36  Ala.  695,  -    6.  Griffin  v.  Camack,  36  Ala.  695,  76 

7«  Am.  Dec.  344;  Johnston  v.  Gwath-  Am.  Dec.  344. 

^  4   Litt.  (Ky.)  317,  14  Am.  Dec  6.  Perry  v.  Roberts,  30  Ind.  244,  95 

^  Am.  Dec.  689. 

9i  tt         Cordova  v.  Hood,  17  Wall.  1,  7.  Honore  v.  Bakewell,  6  B.  Mon. 

*y  u-  s-    (Li.  ed.)  587  (announcing  law  (Ky.)  67,  43  Am.  Dec.  147. 

A!*   i  *%*)  5    Plowman   v.    Riddle,   14  8.  Hecht  v.    Spears,  27   Ark.   229, 

Bar*-     ?*  48  AjXL  Dec*  92;  Conner  v-  11  Am.  Rep.  784;  Baum  v.  Grigsby,  21 

GrifW    18   Ala-  42>  52  Am-  Dec*  2095  Cal.  172,  81  Am.  Dec  153:  Avery  v, 

dSTmI*   Camack,  36  Ala.  695  76  Am.  Clark,  87  Cal.  619,  25  Pac.  919,  22  a! 

569  3o%f  E5^  I^^Ai28/1*  s-  R-  2725  Gessner  v.  Palmateer,  89 

Dec.  3«ofHj*'  *  £2'  Vk  t  ^   LBA-  I87?  Richards  v.  Learning,  27 

244  95       ?     Perry  v'  Roberta>  30  Ind.   Tll    4qi    fflf  Am    Tw    9qQ.  MoJ^  v 


IF  ^Sn  Tol  I1L  431,  S1  Am.  Dec.  239;  Martin  v. 
Co. v.  OiS^iSnd&^  bW  Marti"'  164  m  m>  45  N.  E.  1007, 
Z»\%  ^  Si,  JoSl?  J'cfclS  ^A-  f  "J|  p»  t.  Bm  6  How. 
3£'  4-  ^itt.  (kJ.)  317,  14  Am.  Dec    <M*8->  362,  38  Am    Dec   Ml;  Jack- 

CamnK^7>    43  Am.  Dec.  147;  Sloan  v.  »**  ^27     See  also Wellborn  v.  Wil- 

4q\  PJ*:U»    71  Mo.  387,  36  Am.  Rep.  b™*>  9  <**•  «>■  52  Am.  Dec.  427;  Law 

493 iZexs^  v.  Cohnf  207  N.  Y.  407, 101  v.  Butler,  44  Minn.  482,  47  N.  W.  53, 

T  " R  a  /^*,  Ann.  Cas.  1914C  493,  47  9  L-R-A.  856. 

100^5 lT- 8.)    186;    Murray   v.   Able,      Notes:  12  Am.  Dec.  263;  13  Am.  Dec. 

W7*        ^*>  70  Am.  Dec.  330.  629 ;  81  Am.  Dec.  156 ;  22  A.  S.  R.  279 ; 

oon?  ^  -   38  Am.  Dec.  199 ;  70  Am.  Dec.  13  L.R.A.  188. 

oTj'    '-**     Ae  Dec.  363;  81  Am.  Dec.       9.  Wellborn  v.  Williams,  9  Ga.  86, 

^^  52  Am.  Dec.  427*    See  also  Briggs  v. 
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notes  will  not  carry  the  lien  if  the  lien  is  regarded  as  in  its  nature 
unassignable.10 

331.  Indorsement  without  Recourse;  Subrogation. — In  some  cases 
it  is  held  that  the  assignment  of  the  purchase  money  carries  the  ven- 
dor's lien  though  the  assignment  is  without  recourse.11  In  other  cases, 
however,  it  is  held  that  where  a  purchase  money  note  is  assigned  by 
the  vendor  without  recourse,  the  lien  will  not  pass  to  the  assignee,  as 
by  such  an  assignment  the  vendor  renounces  the  lien  to  which  he  was 
entitled,12  A  reason  given  for  this  is  that  in  so  far  as  the  vendor  is 
concerned,  it  amounts  to  a  payment  and  satisfaction  of  his  claim; 
furthermore  the  lien  being  intended  to  secure  the  payment  of  the  pur- 
chase money  to  the  vendor,  the  assignment  of  the  notes  without  re- 
sponsibility for  their  ultimate  payment,  it  is  to  be  presumed,  is  equally 
as  beneficial  to  him  as  if  he  had  received  the  amount  of  them  in 
money.18  If  the  lien  is  assignable  a  third  person  may  by  subrogation 
succeed  to  its  benefit  and  it  has  been  held  that  one  who  pays  the  un- 
paid purchase  money  at  the  request  of  the  purchaser,  on  an  agree- 
ment that  he  shall  have  a  lien  for  his  reimbursement,  is  subrogated  to 
the  rights  of  the  vendor  in  respect  of  the  lien,  though  the  agreement 
under  which  the  purchase  money  was  paid  rested  in  parol.14  On  the 
other  hand,  if  the  implied  lien  is  not  regarded  as  assignable  a  third 
person  cannot  by  way  of  subrogation  acquire  any  right  to  enforce  it 
through  his  payment  of  the  purchase  money.15 

Against  Whom  Lien  Enforced 

332.  In  General. — The  implied  vendor's  lien  is  regarded  in  some 
cases  as  an  equity  sui  generis;  and  for  the  reason  that  it  is  only  recog- 
nized under  the  broadest  of  equity  powers  and  for  the  purpose  of  pro- 
mpting equity  in  excess  of  legal  rights,  courts  will  not  enforce  it  to 
the  extent  of  doing  inequity  to  others,  nor  in  cases  where  the  conduct 
of  the  vendor  has  been  such  as  to  lead  others  to  adopt  a  position  upon 
the  assumed  absence  of  any  such  right  so  that  they  will  suffer  if  it  is 

Hill,  6  How.  (Miss.)  362,  38  Am.  Dec  11.  Note:  28  Am.  Dec.  199. 

441.  12.  Hall  v.  Click,  5  Ala.  363,  39  Am. 

Note :  52  Am.  Dec.  435.  Dec.  327 ;  Schnebly  v.  Ragan.  7  Gill  & 

10.  Bell  v.  Pelt,  51  Ark.  433,  11  S.  J.  (Md.)  120,  28  Am.  Dec.  195. 

W.  684,  14  A.  S.  R.  57,  4  L.R.A.  247;  18.  Schnebly  v.  Ragan,  7  Gill  &  J. 

Simpson  v.  Montgomery,  25  Ark.  365,  (Md.)  120,  28  Am.  Dec.  195. 

99  Am.  Dec.  228;  Baum  v.  Grigsby,  21  14.  Allen  v.  Caylor,  120  Ala.  251,  24 

Cal.  172,  81  Am.  Dec.  153;  Avery  v.  So.  512,  74  A.  S.  R.  31. 

Clark,  87  Cal.  619,  25  Pac.  919,  22  A.  15.  Martin  v.  Martin,  164  111.  640, 

S.  R.  272 ;  Richards  t.  Learning,  27  45  N.  E.  1007,  56  A.  S.  R.  219.    See 

111.  431,  81  Am.  Dec.  239;  Briggs  v.  also  Law  v.  Butler,  44  Minn.  482,  47 

Hill,  6  How.  (Miss.)  362,  38  Am.  Deo.  N,  W.  53,  9  L.R.A.  856.    See  the  fol- 

441.  lowing  paragraph  for  the  view  that 

Note :  81  Am,  Dec.  241.  the  lien  is  not  assignable. 
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asserted  and  sustained.1*    Many  courts  also  while  recognizing  the 
existence  of  the  lien  have  been  averse  to  extending  it  so  as  to  affect  the 
rights  of  third  persons  acquired  for  value  and  without  notice,17  and 
it  has  been  held  that  it  will  be  postponed  to  a  subsequent  equal  equity 
if  connected  with  a  legal  advantage.18    The  vendor  may  be  estopped 
by  his  representations  and  conduct  from  asserting  the  lien  to  the  det- 
riment of  third  persons.10    Persons  who  take  as  volunteers,  such  as  an 
heir,  a  devisee  or  a  grantee  in  a  voluntary  conveyance,  take  subject  to 
the  lien,10  and  it  will  be  given  preference  over  the  claim  of  the  widow 
of  the  grantee  to  dower.1    Where  several  parts  of  the  land  subject  to 
the  Ken  are  conveyed  by  the  grantee,  the  lands  remaining  in  his  hands 
are  first  to  be  subjected  to  the  payment  of  the  unpaid  purchase 
money ;  *  and  in  case  of  conveyance  of  several  parts  of  the  land  to 
different  persons  the  lien  is  to  be  enforced,  as  in  case  of  mortgages, 
a8*inst  the  several  parts  in  the  inverse  order  of  alienation.8    If,  how- 
ler, an  earlier  grantee  has  assumed  as  a  part  of  the  consideration  for  • 
his  grant  the  payment  of  the  unpaid  purchase  money  owing  under  a 
prior  conveyance,  he  thereby  makes  this  his  own  debt,  and  has  no 
right  to  require  that  other  parcels  of  the  land  subject  to  the  lien  and 
thereafter  alienated  be  first  subjected  to  sale  in  satisfaction  of  the 
lien.4   Where  the  purchase  is  made  by  one  person  and  the  conveyance 
is  made  by  his  direction  to  a  third  person,  the  vendor  does  not  neces- 
sarily waive  his  lien;  and  it  may  ordinarily  be  enforced  against  such 
third  person  unless  he  can  claim  protection  as  a  purchaser  for  value 
and  without  notice.6 

333.  Bona  Fide  Purchasers  for  Value  Generally. — It  is  well  settled 
that  the  vendor's  implied  lien  will  not  be  enforced  against  a  subse- 
quent bona  fide  grantee  or  incumbrancer  for  value,  as  the  latter  takes 
the  legal  title  free  from  secret  equities  of  which  he  has  no  notice,6 

16.  Larscheid  v.   Kittell,  142  Wis.  Rawlings,  106  TeniL  97,  69  S.  W.  766, 
172, 125  N.  W.  442,  20  Ann.  Cas.  576.  82  A.  S.  R.  869. 

17.  Kilpatrick    v.     Kilpatrick,    23       Note:  4  A.  S.  R.  705. 

Miss.  124,  55  Am.  Dee.  79.  1.  .  Walton  v.  Hargroves,  42  Miss.  18, 

18.  Bayley  v.  Greenleaf ,  7  Wheat  97  Am.  Dee.  429 ;  Kent  v.  Gerhard,  12 
46,  5  U.  8.  (L.  ed.)  393;  Moore  v.  Hoi-  R.  I.  92,  34  Am.  Rep.  612. 

combe,  3  Leigh  ( Va.)  597,  24  Am.  Dee.  2.  Blight  v.  Banks,  6  T.  B.  Mob. 

683.  (Ky.)  192,  17  Am.  Dec.  136. 

19.  Note:  20  Ann.  Cas.  578.  3.  Aderholt  v.  Henry,  87  Ala.  415,  6 

20.  Pylant  v.  Reeves,  53  Ala.  132,  25  So.  625,  6  L.R.A.  451.    See  Marshal 
Am.  Rep.  605 ;  Clower  v.  Rawlings,  9  ing  Assets,  vol.  18,  p.  468  et  seq. 
Smedes  &  M.  (Miss.)  122,  47  Am.  Dec.  4.  Aderholt  v.  Henry,  87  Ala.  415,  6 
108;  Walton  v.  Hargroves,  42  Miss.  18,  So.  625,  6  L.R.A.  451. 

97  Am.  Dec.  429;  Kent  v.  Gerhard,  12       5.  See  supra,  par.  323. 
R.  I.  92,  34  Am.  Rep.  612;  Fain  v.  In*       6.  Bayley  v.  Greenleaf,  7  Wheat,  46> 
man,  6  Heist.  (Tenn.)  5, 19  Am.  Rep.   5  U.  S.  (L.  ed.)  393;  Parrish  v.  Hast- 
577;  Ellis  v.  Temple,  4  Cold.  (Tenn.)    ings,  102  Ala.  414. 14  So.  783,  48  A.  S. 
315.  94  Am.  Dec  200;  Poindexter  v.  R.  50;  Nebb  v.  Elder,  84  Ark.  277, 
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and  this  includes  a  bona  fide  purchaser  at  a  sale  on  execution.7  It 
has  also  been  held  that  if,  on  a  reconveyance  of  the  land,  the  obliga* 
tions  taken  for  the  purchase  money  are  assigned  to  one  who  has  no 
notice  of  the  lien  of  a  prior  grantor  whose  deed  recites  that  the  pur- 
chase money  has  been  paid,  the  tatter's  lien  cannot  be  enforced  to  the 
prejudice  of  such  assignees,  though,  except  for  the  assignment,  the  lien 
could  have  been  enforced  against  the  land  in  the  hands  of  the  second 
purchaser  to  the  extent  that  the  purchase  money  he  had  agreed  to 
pay  was  unpaid.8  The  lien  is  limited  to  the  amount  expressed  in  the 
deed  as  against  a  second  purchaser  without  notice  that  the  true  con- 
sideration was  greater.9  One  who  takes  a  conveyance  of  the  land  in 
consideration  of  the  future  support  of  his  grantor  is  not  regarded  as 
such  a  bona  fide  purchaser  for  value  as  to  entitle  him  to  protection 
against  the  implied  lien  of  a  prior  grantor.10 

334.  Creditors  of  Vendor  Generally. — Where  the  vendor  encouraged 
third  persons  in  extending  credit  to  the  purchaser  on  the  faith  of  his 
ownership  of  the  land,  the  enforcement  of  the  lien  on  the  subsequent 
insolvency  of  the  purchaser  has  been  denied.11  And  though  ordina- 
rily the  lien  of  an  attachment  or  levying  creditor  is  subject  to  all  out- 
standing equities  in  favor  of  third  persons,18  it  has  been  held  that  the 
implied  vendor's  lien  is  inferior  to  the  right  of  such  creditors  whose 
lien  is  acquired  without  notice  of  the  vendor's  lien  or  the  rights  of  a 
purchaser  at  the  sale  in  enforcement  of  such  lien  who  succeeds  to  the 
rights  of  the  lien  creditors  though  he  may  have  had  notice  that  the 
purchase  money  was  unpaid.18    This  has  also  been  held  true  as  to  a 

105  S.  W.  260, 120  A.  S.  R.  67;  Beebe  forcement   of   secret  equities   against 

Stave  Co.  v.  Austin,  92  Ark.  248,  122  bona  fide  purchasers  generally. 

S.  W.  482, 135  A.  S.  R.  172;  Collier  v.       7.  Kilpatrick  v.  Kilpatrick,  23  Miss. 

Harkness,  26  Ga.   362,  71  Am.  Dec.   124,  55  Am.  Dec.  79.    As  to  when  a 

216;    Aldridge    v.    Dunn,    7    Blackf.  purchaser  at  an  execution  or  judicial 

(Ind.)  249,  41  Am.  Dec.  224;  Blight  sale  is  entitled  to  protection  as  a  bona 

v.  Banks,  6  T.  B.  Mon.  (Ky.)  192,  17  fide  purchaser,  see  infra,  par.  445. 

Am.  Dec.  136;  Dunlap  v.  Burnett,  5       8.  Moore    v.    Holoombe,    3    Leigh 

Smedes  &  M.  (Miss.)  702,  45  Am.  Dec.   <Va.)  597,  24  Am.- Dec.  683. 

269;  Kilpatrick  v.  Kilpatrick,  23  Miss.       9.  Kilpatrick  v.  Kilpatrick,  28  Miss. 

124,    55    Am.    Dec.    79 ;    Maroney   v.   124,  55  Am.  Dec.  79. 

Boyle,  141  N.  Y.  462,  36  N.  E.  511,  38       10.  Woodall  v.  Kelly,  86  Ala.  368,  5 

A.  S.  R.  821;  Anketel  v.  Converse,  17   So.  164,  7  A.  S.  R.  57. 

Ohio  St.  11,  91  Am.  Dec.  115;  Boos  v.       11.  Larscheid   v.   Kittell,   142  Wis. 

Ewing,  17  Ohio  500,  49  Am.  Dec.  478;  172,  125  N.  W.  442,  20  Ann.  Cas.  576. 

Kent  v.  Gerhard,  12  R.  I.  92,  34  Am.       12.  See  Attachment,  vol.  2,  p.  857; 

Rep.  612;  Lincoln  v.  Purcell,  2  Head:  Executions,  vol.  10,  p.  1278. 

(Tenn.)  143,  73  Am.  Dec.  196;  White       13.  Johnson  v.  Cawthorn,  21  N.  C. 

v.  Dougherty,  1  Mart.  &  Y.   (Tenn.)    32,  27  Am.  Dec.  250;  Ellis  v.  Temple, 

309, 17  Am.  Dec.  802;  Duval  v.  Bibb,  4  4  Cold.  (Tenn.)  315,  94  Am.  Dec.  200; 

Hen.  &  M.  (Va.)  113,  4  Am.  Dec.  506.  Hood  v.  Hogue,  131  Tenn.  421,  175  Js. 

Notes :  28  Am.  Dec.  199 ;  38  A.  S.  R.  W.  531,  Ann.  Cas.  1916D  383.     See 
825.  also  «Kent  v.  Gerhard,  12  R.  I.  92,  34 

See  infra,  par.  451,  as  to  the  en-  Am.  Rep.  612;  Lincoln  v.  Purcell,  2 
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creditor  for  whose  benefit  the  land  is  conveyed  in  trust  for  the  pay- 
ment of  his  debt,  especially  where  his  claim  arose  after  the  convey- 
ance to  the  debtor.14  This  protection  afforded  creditors  of  the 'grantee 
should  he  restricted,  it  seems,  to  those  whose  claims  arose  after  the  con- 
veyance  to  their  debtor;  u  and  to  entitle  levying  creditors  to  protection 
they  must  show  that  they  gave  credit  to  the  grantee  without  notice 
of  the  lien  of  the  vendor.1*  It  has  been  held,  however,  that  notice 
merely  of  the  right  of  the  vendor  to  enforce  a  lien  for  the  unpaid  pur- 
chase money  prior  to  the  levy  by  execution  or  attachment  creditors 
will  not  postpone  the  lien  so  acquired  to  that  of  the  vendor,  as  the  lien, 
though  it  relates  to  the  date  of  the  conveyance,  does  not  acquire  the 
character  or  effect  of  a  specific  lien  until  the  filing  of  a  bill  to  enforce 
it,  an<i  as  between  the  vendor  and  subsequent  lien  creditors  of  the 
purchaser,  it  becomes  a  question  of  priority  of  liens,  irrespective  of 
notice  and  all  other  considerations.17 

335.  View  Denying  Creditors  Protection. — Opposed  to  the  view 
announced  in  the  preceding  paragraph,  some  decisions  put  the  im- 
plied lien  of  the  vendor  on  the  same  footing  as  other  equities,  and  the 
lien  has  been  given  precedence  over  the  general  lien  of  a  judgment 
though   the  judgment  creditor  had  no  notice  of  the  lien,18  especially 
where    the  indebtedness  on  which  the  judgment  was  recovered  ante- 
dated  tlxe  conveyance  to  the  debtor.19    And  where  the  land  was  sold 
on  exeoution  against  the  purchaser  and  the  vendor  gave  notice  of  his 
lien  a,t  -the  time  of  the  sale,  he  has  been  permitted  to  enforce  the  hen 
against    the  purchaser  at  such  sale.20    It  has  also  been  held  that  a 
general    assignee  or  trustee  in  bankruptcy  or  insolvency  takes  the 
legal  title  subject  to  the  lien,1  and  also  a  receiver  appointed  for  the 

Pur<axaaer.* 

•»■■» 

Head.    (Tenn.)  143,  73  Am.  Dec.  196;  5,  19  Am.  Rep.  577. 

*ai11  v.  Inman,  6  Heisk.  (Tenn.)  5, 19  Note:  Ann.  Cas.  1916D  384. 

***:  -Rep.  577.  18.  Aldridge    v.    Dunn,    7    Blackf. 

Note;  Ann.  Cas.  1916D  385.  (Ind.)  249,  41  Am.  Dec  224;  Walton 

ft^4-  Bay  ley  v.  Greenleaf,  7  Wheat,  v.  Hargroves,  42  Miss.  18,  97  Am.  Dee. 

£»  5  U.  S.   (L.  ed.)   393;  Dunlap  v.  429;  Boos  v.  Ewing,  17  Ohio  500,  49 

Burnett,  5  Smedes  &  M.  (Miss.)  702,  Am.  Dec.  478. 

45  Am.  Dec  269;  Fain  v.  Inman,  6  Note:  Ann.  Cas.  1916D  387. 

Heisk.  (Tenn.)  5,  19  Am.  Rep.  577.  19.  Walton  v.  Hargroves,  42  Miss. 

See  also  Briscoe  v.  Bronaugh,  1  Tex.  18,  97  Am.  Dec.  429. 

326,  46  Am.  Dec.  108.  20.  Mims  v.  Lockett,  23  Ga.  237,  &8 

15.  Dunlap    v.   Burnett,   5   Smedes  Am.  Dec.  521. 

&  M.  (Miss.)  702,  45  Am.  Dec  269.       1.  Wellborn  v.  Williams,  9  Ga.  86, 

16.  Briscoe    v.    Bronaugh,    1    Tex.   52   Am.   Dec.   427;   Walton   v.   Har- 
326,  46  Am.  Dec  108.  groves,  42  Miss.  18,  97  Am.  Dec  429 ; 

Note:  Ann.  Cas.  1916D  385.  Perkins  v.  Gibson,  51  Miss.  699,  24 

17.  Ellis     v.      Temple,     4      Cold.   Am.  Rep.  644. 

(Tenn.)   315,  94  Am.  Dec.  200.     See       2.  Howe  v.  Harding,  76  Tex.  17,  13 
also  Fain  v.  Inman,  6  Heisk.  (TeiuO    S.  W.  41,  18  A.  S.  R.  17. 
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336.  Purchasers  with  Notice  Generally. — In  the  absence  of  a  statute 
restricting  the  scope  and  effect  of  the  lien,  it  is  the  general  rule  that 
the  vendor's  implied  lien  will  be  enforced  against  subsequent  pur- 
chasers who  take  a  conveyance  from  the  original  purchaser  with 
notice  of  thg  lien  before  he  has  himself  paid  his  purchase  money,  as 
a  purchaser  of  the  legal  title  takes  subject  to  outstanding  equities  un- 
less he  occupies  the  position  of  a  purchaser  for  value  and  without  no- 
tice.8 And  it  has  been  held  that  one  taking  a  quitclaim  is  by  reason 
of  the  form  of  the  conveyance  precluded  from  claiming  protection 
as  a  bona  fide  purchaser.4  If  a  subsequent  purchaser  knpws  that  a 
part  of  the  purchase  money  is  unpaid  he  is  put  on  inquiry  as  to  the 
existence  of  a  lien  therefor,  and  is  chargeable  with  notice  thereof ; 5 
and  where  the  deed  discloses  that  the  purchase  money  has  not  been 
paid  or  is  to  be  paid  at  a  future  time,  this  will  charge  a  subsequent 
purchaser  with  notice  of  the  lien,  as  he  is  bound  to  take  notice  of  the 
recitals  in  his  grantor's  chain  of  title  and  is  charged  with  notice  of 
what  a  proper  inquiry  in  view  of  such  recitals  would  have  dis- 
closed.6 It  is  also  held  that  the  fact  that  the  deed  recites  that  the 
consideration  was  "secured  to  be  paid"  does  not  justify  a  subsequent 
purchaser  in  acting  on  the  supposition  that  some  personal  or  other 

3.  Hail  v.  Click,  5  Ala.  363,  39  Am.  Duval  v.  Bibb,  4  Hen.  &  M.  (Va.)  113, 

Dec.  327;  Finnell  v.  Finnell,  156  Cal.  4  Am.  Dec.  506;  Moore  v.  Holcombe, 

589,  105  Pac.  740,  134  A.  S.  R.  143;  3  Leigh  (Va.)  597,  24  Am.  Dec.  683. 

Wellborn  v,  Williams,  9  Ga.  86,  52  Notes:  52  Am.  Dec  66;  4  A.  S.  R. 

Am.  Dec.  427;  Mims  v.  Lockett,  23  Ga.  705;  38  A.  S.  R.  826. 

237,  68  Am.  Dec.  521 ;  Johnston  v.  See  infra,  par.  466.    Under  the  Iowa 

Gwathmey,  4  Litt.  (Ky.)  317,  14  Am.  statute    the    lien    ceases    to    exist    if 

Dec.  135;  Zeigler  v.  Valley  Coal  Co.,  the  purchaser  has  reconveyed  the  land 

150  Mich.  82,  113  N.  W.  775,  13  Ann.  before  any  suit  to  enforce  the  lien  has 

Cas.  90 ;  Clower  v.  Rawlings,  9  Smedes  been  instituted,  though  the  second  pur- 

&  M.  (Miss.)  122,  47  Am.  Dec.  108;  chaser  may  have  had  notice  that  the 

Russell  v.  Watt,  41  Miss.  602,  93  Am.  purchase  money  had  not  been  paid. 

Dec.   270;   Walton  v.   Hargroves,  42  Fisher  v.  Shropshur,  147  U.  S.  133, 

Miss.  18,  97  Am.  Dec.  429;  Parker  v.  13  S.  Ct.  201,  37  U.  S.  (L.  ed.)  109. 

Foy,  43  Miss.  260,  5  Am.  Rep.  484;  4.  Zeigler  v.  Valley  Coal  Co.,  150 

Champion  v.  Brown,  6  Johns.  Ch.  (N.  Mich.  82,  113  N.  W.  775, 13  Ann.  Cas. 

Y.)  398,  10  Am.  Dec.  343;  Maroney  v.  90.     See  infra,  par.  497  et  seq.,  as  to 

Boyle,  141  N.  Y.  462,  36  N.  E.  511,  the  effect  of  a  quitclaim  deed  upon  the 

38  A.  S.  R.  821;  Kent  v.  Gerhard,  12  status  as  a  bona  fide  purchaser. 

R.  I.  92,  34  Am.  Rep.  612;  Ellis  v.  5.  Woodall  v.  Kelly,  85  Ala.  368,  5 

Temple,  4  Cold.  (Tenn.)  315,  94  Am.  So.  164,  7  A.  S.  R.  57. 

Dec.  200 ;  Lincoln  v.  Purcell,  2  Head.  6.  De  Cordova  v.  Hood,  17  Wall.  1, 

(Tenn.)   143.  73  Am.  Dec.  196;  Fain  21  U.  S.    (L.  ed.)   537;  Johnston  v. 

v.  Inman,  6  Heisk.  (Tenn.)  5,  19  Am.  Gwathmey,  4  Litt.  (Ky.)  317,  14  Am. 

Rep.    577;    Poindexter    v.    Rawlings,  Dec.  135;  Honore  v.  Bakewell,  6  B. 

106  Tenn.  97,  59  S.  W.  766,  82  A.  S.  Mon.    (Ky.)    67,   43   Am.   Dec.   147; 

R.  869;  Briscoe  v.  Bronaugh,  1  Tex.  Willis  v.  Gay,  48  Tex.  463,  26  Am. 

326,  46  Am.  Dec.  108;  Elliott  v.  Booth,  Rep.  328.     See  infra,  par,  481,  as  to 

44  Tex.  180,  23  Am.  Rep.  593;  Manly  the  effect  of  recitals  in  deeds  in  the 
v.  Slason,  21  Vt.  271,  52  Am.  Dec.  60 ;  chain  of  title  as  notice. 
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security  for  the  purchase  money  was  taken,  and  the  lien  thereby  re- 
moved or  waived,  as  the  words  properly  mean  merely  that  notes  or 
the  like  were  taken  for  the  purchase  money  rather  than  a  personal  or 
other  security.7 

337.  Payment  of  Value  and  Acquisition  of  Legal  Title. — If  the  sub- 
sequent purchaser  has  not  paid  his  purchase  money  in  full  prior  to 
notice  of  the  lien  of  a  prior  vendor,  it  may  be  enforced  against  him,* 
though,  such  a  purchaser  may  be  entitled  to  protection  to  the  extent 
that  lie  has  paid  the  purchase  money.9    It  has  been  held  that  the  lien 
m*y  be  enforced  against  persons  who  enter  into  an  executory  contract 
°f  purchase  with  the  grantee  and  pay  a  part  or  all  of  the  purchase 
money  before  they  have  notice  of  the  lien,  provided  they  have  not 
clothed  their  equity,  later  in  point  of  time,  with  the  legal  title.10 

Discharge  or  Extinguishment  of  Lien 

338.  In  General. — The  lien  being  intended  to  secure  the  payment 
°*  ^tlio  purchase  money  is  extinguished  when  the  purchase  money  is 
paacl,  xxo  matter  how  it  was  agreed  to  be  paid;  u  part  payments,  how- 
evW,  do  not  affect  the  continued  existence  of  the  lien  for  the  balance 
£*ipaid.ia    The  lien  is  a  personal  privilege  and  may  be  extinguished 
iT  ^=le  vendor  without  consideration  and  without  a  writing,18  and  if 
ttxe  vendor  does  any  act  clearly  manifesting  an  intention  i!o  longer 
*0  y^ly  on  the  lien  it  will  be  extinguished.14    When  once  extinguished 
**»  ia  as  a  general  rule  gone  forever,15  but  if  its  waiver  or  extinguish- 
ment is  procured  by  fraud,  this  will  not  prevent  the  subsequent  asser- 
^°xi  of  the  lien.    Thus  it  has  been  held  that  if  a  contract  obligates  the 
Purchaser  to  pay  a  given  sum  for  land,  and  the  vendor  is  subsequently 
Educed  by  fraud  to  accept  a  chattel  for  the  whole  or  a  definitely  fixed 
Portion  of  such  purchase  price,  the  vendor  may  tender  back  the  chattel 
and  enforce  a  lien  for  the  amount  represented  by  it,16  and  this  would 

7.  Johnston   v.   Gwathmey,   4  Litt.       11..  Wellborn  ▼.  Williams,  9  9a.  8b', 
(Ky.)  317,  14  Am.  Dec.  135.    See  also  62  Am.  Dec.  427. 

Willis  v.  Gay,  48  Tex.  463,  26  Am.       12.  Hays  v.  Horine  12  la.  61,  79 
Rep.  328.  Am.  Dec.  518.  . 

8.  Walton  v.  Hargroves,  42  Miss.  13.  Finnell  v.  Finnell,  156  Cal.  589, 
18,  97  Am.  Dec.  429 ;  Parker  v.  Foy,  105  Poc.  740, 134  A.  S.  R.  143 ;  Royal 
43  Miss.  260,  5  Am.  Rep.  484;  Ellis  v.  Consol.  Min.  Co.  v.  Royal  Consol. 
Temple,  4  Cold.  (Tenn.)  315,  94  Am.  Mines  Co.,  157  Cal.  737,  110  Pac.  123, 
Bee.  200.  137  .A.  S.  R.  165. 

Note:  43  Am.  Dec.  153.  14.  Finnell  v.  Finnell,  156  Cal.  589, 

9.  Parker  v.  Foy,  43  Miss.  260,  5  105  Pac.  740,  134  A.  S.  R.  143. 
Am.  Rep.  484.    See  infra,  par.  468.  15.  Finnell  v.  Finnell,  156  Cal.  580, 

10.  Anketel  v.  Converse,  17  Ohio  St.  105  Pac.  740,  134  A.  S.  R.  143. 

11.  91  Am.  Dec.  115.    See  also  Walton       16.  Graham   v.   Moffett,   119   Mich. 
▼.  Hargroves,  42  Miss.  18,  97  Am.  Dec.  303,  78  N.  W.  132,  75  A.  S.  R.  393 ; 
429.    As  to  the  general  effect  of  notice  Kent  v.  Gerhard,  12  R.  I.  92,  34  Am. 
of  outstanding  equity  before  le^al  title   Rep.  612. 
is  acquired,  see  infra,  par.  469.  Note:  137  A.  S.  R.  205. 
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be  true,  it  seems,  where  the  vendor  is  induced  by  the  purchaser's  fraud 
to  accept  as  a  part  of  the  cash  payment  the  worthless  note  of  a  third 
person ; 17  .and  it  has  been  held  that  a  mortgagee  will  not  be  permitted 
to  assert  his  mortgage  as  against  a  vendor's  lien  a  waiver  of  which  he 
procured  by  fraud.18  Prima  facie  the  lien  continues  until  payment  is 
made,  or  it  is  waived  or  abandoned  by  some  overt  act  on  the  claimant's 
part  indicating  an  intention  to  do  so.19  'The  burden  of  proving  its 
extinguishment  or  waiver  is  on  the  purchaser,*0  and  it  has  been  held 
that  clear  and  convincing  proof  of  its  abandonment  must  be  given.1 
To  enable  the  purchaser  to  take  advantage  of  a  vendor's  subsequent 
waiver  or  release  of  the  lien  he  must  plead  the  defense.2 

'339.  Matters  Constituting  Extinguishment  Generally. — The  lien 
is  not  discharged  or  extinguished  by  the  giving  of  further  credit  for 
the  payment  of  the  purchase  money,8  or  by  the  acceptance  of  renewal 
or  substitute  notes,4  or  by  the  acceptance  of  a  new  note  in  which  an 
additional  claim  owing  the  vendor  is  included.5  Npr  will  the  giving 
of  a  check  for  the  unpaid  purchase  money  have  such  effect  where  the 
check  is  not  paid  or  presented  for  payment  but  is  surrendered  to  the 
drawer.0  An  ineffectual  attempt  by  proceedings  at  law  to  enforce 
payment  is  not  a  waiver  of  the  lien,7  and  it  has  been  held  that  an  un- 
successful suit  by  the  vendor  to  have  his  conveyance  set  aside  for 
fraud  does  not,  by  reason  of  the  .inconsistency  of  the  remedies,  estop 
or  preclude  him  from  enforcing  his  lien  for  unpaid  purchase  money.8 
Where  the  rule  prevails  that  the  lien  does  not  pass  with  a  transfer  of 

17.  Shelton  v.  Tiffin,  6  How.  163,  443,  55  A.  S.  R.  181;  Honore  v.  Bake- 
12  U.  S.  (L.  ed.)  387.  well,  6  B.  Mon.  (Ky.)  67,  43  Am.  Dec. 

18.  Hooper  v.    Central    Trust   Co.,  147;  Moore  v.  Cary,  138  Tenn.  332, 
81  Md.  559,  32  Atl.  505,  29  L.R.A.  197  S.  W.  1093,  L.E.A.1918D  963. 
262.  Notes:  47  Am.  Dec.  Ill ;  14  A.  S.  K 

19.  Selna  v.  Selna,  125  Cal.  357,  58  61;  137  A.  S.  R  201;  35  L.R.A.(N.S.) 
Pac.  16,  73  A.  S.  R.  47;  Finnell  v.  91. 

Finnell,  156  Cal.  589,  105  Pac.  740,  5.  Mims  v.  Lockett,  23  Ga.  237,  68 

134  A.  S.  R.  143 ;  Hays  v.  Horine,  12  Am.  Dec.  54. 

la.  61,  79  Am.  Dec.  518;  Honore  v.  6.  Honore  v.  BakeweH,  6  B.  Mon. 

Bakewell,  6  B.  Mon.  (Ky.)  67,  43  Am.  (Ky.)  67,  43  Am.  Dec.  147. 

Dec.  147.  7.  Selna  v.  Seka,  125  Cal.  357,  58 

20.  Hays  v.  Horine,  12  la.  61,  79  Pac.  16,  73  A.  S.  R.  47;  Aldridge  v. 
Am.  Dec.  518.  Dunn,  7  Blackf.   (Ind.)   249,  41  Am. 

1.  Zeigler  v.  Vallev  Coal  Co.,  150  Dec.  224;  Elswick  v.  Matney,  132  Ky. 
Mich.  82, 113  N.  W.  775, 13  Ann.  Cas.  294,  116  S.  W.  718,  136  A.  S.  R.  180; 
90.  Zeigler  v.  Valley  Coal  Co.,  150  Mich. 

2.  Zeigler  v.  Vallev  Coal  Co.,  150  82,  113  N.  W.  775,  13  Ann.  Cas.  90. 
Mich.  82,  113  N.  W.  775, 13  Ann.  Cas.  Notes:  137  A.  S.  R.  207;  13  Ann. 
90.  Cas.  92. 

3.  Aldridge  v.  Dunn.  7  Blackf.  8.  McCoy  v.  McCoy,  32  Ind.  App. 
(Ind.)  249/41  Am.  Dec.  224.  38,  69  N.  E.  193,  102  A.  S.  R.  223. 

4.  De  Cordova  v.  Hood,  17  Wall.  1,  As  to  the  election  of  remedies  gener- 
al Q.  S.  (L.  ed.)  587;  Upland  Land  ally,  see  Election  of  Remedies,  vol. 

Co.  v.  Ginn,  144  Ind.  434,  43  N.  E.9,  p.  956  et  seq. 
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the  purchase  money  note,  such  transfer  does  not  necessarily  extin- 
guish, the  lien,  but  if  the  vendor  thereafter  takes  up  the  note  to  protect 
himself  or  is  held  liable  on  his  indorsement,  he  may  then  enforce  the 
lien;  •  and  this  is  especially  true  where  the  purchase  money  note  is 
assigned,  or  transferred  by  the  vendor  to  his  agent  for  the  purpose  of 
collection  and  is  thereafter  retransferred  to  the  vendor.10  The  dis- 
charge of  the  purchaser  in  bankruptcy,  though  it  discharges  him  from 
personal  liability  for  the  unpaid  purchase  money,  does  not  necessarily 
affect  tlie  right  of  the  vendor  to  enforce  his  implied  lien.11 

340.  Taking  Collateral  Security. — Similar  to  the  rule  prevailing 
where  additional  security  is  taken  at  the  time  of  the  conveyance,12  it 
has  been  held  that  the  subsequent  act  of  the  vendor  in  taking  security 
operates  prima  facie  as  a  waiver  or  relinquishment  of  the  lien.18  This, 
however,  does  not  operate  to  extinguish  the  lien  where  the  circum- 
^fices  clearly  showed  that  it  was  not  the  intention  of  the  parties  that 
rt  should  have  such  effect,14  and  where  the  original  conveyance  con- 
tained an  express  provision  as  to  the  manner  in  which  the  vendor 
should  release  or  waive  his  lien,  it  has  been  held  that  the  assignment 
*°  the  vendor  of  purchase  money  notes  received  by  the  grantee  on  a 
Reconveyance  of  a  part  of  the  land  as  collateral  security  for  the  orig- 
inal purchase  money  notes  does  not  extinguish  the  original  lien.15 

341.  Death  of  Vendor  or  Purchaser. — The  death  of  the  vendor 
does  not  affect  the  lien ;  it  passes  to  his  personal  representatives  or  spe- 
cific legatee  as  an  incident  of  the  debt,  as  a  person's  death  does  not 
impair  his  rights,  legal  or  equitable,  and  they  pass  to  his  representa- 
tives in  the  condition  in  which  they  were  at  the  time  of  his  death.16 
So  ordinarily  the  death  of  the  purchaser  in  no  way  affects  the  enforce- 
ment of  the  lien  by  the  vendor,17  and  it  may  be  enforced,  as  a  general 
rule,  against  the  heirs  of  the  purchaser  or  against  his  widow  claiming 
dower  in  the  land,18  It  is  not  waived  by  the  presentation  of  the  claim 
for  the  purchase  money  to  the  personal  representative  of  a  deceased 

9.  Wellborn  v.  Williams,  9  Ga.  86,  13.  Dibblee  v.  Mitchell,  15  Ind.  435, 
52  Am.  Dec.  427;  Moore  v.  Cary,  138   77  Am.  Dec.  99. 

Tenn.  332,  197   S.   W.   1093,  L.R.A.       Notes:  137  A.  S.  R.  195,  201,  203; 
1918D  963.  35  L.R.A.  (N.S.)  91. 

Notes:  137  A.  S.  R.  198;  13  L.R.A.  14.  Dickinson  v.  Duckworth,  74  Ark. 
187.  138,  85  S.  W.  82,  4  Ann.  Cas.  846. 

See  supra,  par.  330,  as  to  the  view       15.  Hood   v.    Hammond,   128    Ala. 
that  the  vendor's  implied  lien  is  not  569,  30  So.  540,  86  A.  S.  R.  159. 
assignable.  16.  Wellborn  v.  Williams,  9  Ga.  86, 

10.  Nolan  v.  Nolan,  155  Cal.  476,  52  Am.  Dec  427;  Tiernan  v.  Beam,  2 
101  Pac.  520, 132  A.  S.  R.  99, 17  Ann.  Ohio  383, 15  Am.  Dec.  557,  explaining 
Cas   1056.  and   distinguishing  Jackman   v.   Hal- 

11.  Elliott  v.  Booth,  44  Tex.   180,  lock,  1  Ohio  318,  13  Am.  Dec.  627. 

23  Am.  Rep.  593.  17.  Berger  v.  Berger,  104  Wis.  282, 

Note:  39  L.R.A.(N.S.)  1177.  80  N.  W.  585,  76  A.  S.  R.  877. 

12.  See  supra,  par.  320.  18.  See  supra,  par.  332. 
R.  C.  L.  Vol.  XXVIL— 38.  593 
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purchaser  as  a  general  claim  against  the  estate.10  A  statute  may,  how- 
ever, limit  the  right  to  enforce  the  lien  in  case  of  the  death  of  the 
purchaser;  and  it  has  been  held  that  a  statute  providing  that  if  the 
owner  of  a  homestead  shall  die  not  having  devised  it,  it  shall  descend 
"free  of  all  judgments  and  claims  against  such  deceased  owner  or  his 
estate,  except  mortgages  lawfully  executed  thereon  and  laborers'  and 
mechanics'  liens,"  limits  the  right  to  acquire  a  vendor's  lien  on  home- 
steads, and  the  right  to  enforce  such  lien  thereon  is  lost  by  the  death 
of  the  owner  of  the  homestead.20  Though  the  authorities  are  not  in 
entire  accord,1  it  has  been  held  that  the  failure  of  a  vendor  to  present 
his  claim  to  the  administrator  of  the  purchaser  within  the  time  re- 
quired by  the  statute  of  nonclaim  or  to  file  it  with  the  probate  court 
within  the  time  fixed  by  statute  after  the  declaration  of  the  insolvency 
of  the  estate,  cuts  off  merely  thfe  vendor's  rights  to  share  in  the  distri- 
bution of  assets  of  the  estate  and  does  not  affect  his  right  to  enforce 
his  lien.8 

Protection  and  Enforcement  of  Lien 

342.  In  General. — When  necessary  to  the  proper  protection  of  the 
grantor  a  court  of  equity  may  interfere  to  protect  his  implied  lien, 
though  the  purchase  money  has  not  become  due  and  payable,8  and  he 
has  been  held  entitled  to  an  injunction  to  prevent  the  cutting  of  tim- 
ber on  the  land  to  the  impairment  of  his  security  and  the  rendering 
of  it  insufficient.4  The  remedy  for  the  enforcement  of  the  lien  is  by 
a  bill  in  equity  for  the  sale  of  the  land,*  and  ordinarily  the  vendor's 
remedies  at  law  need  not  be  first  exhausted  before  a  bill  in  equity  may 
be  resorted  to ;  •  but  if  the  lien  is  sought  to  be  enforced  against  one  to 

19.  Selna  v.  Selna,  125  Cal.  357,  58  purchaser  in  possession  under  an  ex- 
Pac.  16,  73  A.  S.  R.  47;  Hays  v.  Hor-  ecutory  contract  of  purchase  from 
ine,  12  la.  61,  79  Am.  Dec.  518 ;  Ellis  committing  waste  generally,  see  supra, 
v.   Temple,  4  Cold.    (Tenn.)    315,  94  par.  289. 

Am.  Dec.  200.  5.  State  Bank  v.  Brown,  142  la.  190, 

20.  Berger  v.  Berger,  104  Wis.  282,  H9  N.  W.  81, 134  A.  S.  E.  412;  Zeiser 
80  N.  W.  585,  76  A.  S.  R.  877  (ex-  v.  Chon,  207  N.  Y.  407, 101  N.  E.  184, 
plaining  earlier  case  as  inadvertently  Ann.  Cas.  1914C  493,  47  L.R.A.(N.S.) 
decided).  See  Homestead,  vol.  13,  p.  186.  Manly  v  siason,  21  Vt.  271,  52 
603  et  seq.,  as  to  this  superiority  of  a  ^m  j^   ^q 

claim  to  homestead  over  a  claim  for       v0*e  •  7  L  R  A  35 

TNoLT^LSfN^rim.  ,  «•  *  Corjva  .  Hood,  17  Wall. 

2.  Hood  v.  Hammond,  128 'Ala.  569,  }'  21  _U-  S-  <£•  •£>  587  (announcing 

<in  <5n  <un  sfi  a    ST?   I'M  law  °"  Texas);  Fisher  v.  Shropshire, 

3   Boos  V    Ewing,  ?7  oL  500,  49  M7  U.  S.  133,  13  S.  Ct  201,  37  U.  S. 

Am.  Dec.  478.  (k-    ed.)     109    (announcing    law    of 

4.  Reynolds  v.  Lawrence,  147  Ala.  Iowa) ;  Burgess  v.  Fairbanks,  83  Cal. 

216,  40  So.  576,  117  A.  S.  R.  78.    As  215,  23  Pac.  292, 17  A.  S.  R.  230. 
to  the  right  of  n  vendor  to  enjoin  a       Note:  7  L.R.A.  35. 
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whom  the  land  has  been  conveyed  it  has  been  held  that  the  vendor 
may  be  required  first  to  exhaust  his  remedy  against  the  original  pur- 
chaser,7 and  in  such  a  case  it  has  been  held  error  to  order  a  sale  of 
the  land  where  no  showing  whatever  has  been  made  as  to  the  insol- 
vency of  the  original  purchaser.8    If  the  vendor  has  assigned  the  pur- 
chase money  notes,  even  as  collateral  security,  and  the  rule  prevails 
that  such  an  assignment  carries  the  lien  as  an  incident,9  both  the 
vendor  and  his  assignee  must  join,  it  has  been  held,  in  the  suit  to  en- 
force the  lien.10    It  has  been  held  that  a  court  of  equity  may  direct 
a  Marshaling  of  assets  when  necessary  to  protect  the  impliedjien  of  a 
vendor,  even  though  thereby  the  homestead  rights  of  the  purchaser 
or  his  wife,  in  other  lands  acquired  subsequently  to  the  lien,  are  de- 
feated or  impaired.11 

343.  Limitation  of  Actions  Generally. — The  enforcement  of  the 
vendor's  implied  lien  will  not  ordinarily  be  barred  by  limitations  or 
laclies  until  an  action  at  law  to  enforce  the  payment  of  the  purchase 
flioriey  is  itself  barred.12    The  authorities  are  not  in  accolrd  on  the 
question  whether  the  lien  may  be  enforced  in  equity  after  to  action 
to  recover  the  purchase  money  has  been  barred  by  the  statute  of  limi- 
tations.   In  some  cases  the  view  is  taken  that  the  lien  may  be  en- 
forced though  an  action  on  the  purchase  money  notes  is  barred  by  the 
statute  of  limitations.18    Other  cases,  however,  and  this  would  seem 
to  be  the  better  view,  hold  that  the  lien  cannot  be  enforced  after  an 
action  to  recover  the  purchase  money  is  barred,  as  the  lien  is  a  mere 
incident  or  security  for  the  debt,  giving  the  vendor  no  estate  in  the 
land,  and  must  coexist  with  the  claim  for  the  purchase  money  and 
cannot  survive  it,  and  is  extinguished  when  the  remedy  at  law  to  en- 
force payment  of  the  purchase  money  is  barred.1*    A  vendor  can 

7.  Eyler  v.  Crabby  2  Md.  137,  56  Ann.  Cas.  1914A  277,  39  L.R.A.(N.S.) 
Am.  Dec.  711.  See  also  Ellis  v.  Tern-  1171;  Cook  v.  Union  Trust  Co.,  106 
pie,  4  Cold.  (Tenn.)  315,  94  Am.  Dec.  Ky.  803,  51  S.  W.  600,  45  L.R.A.  212. 
200.  13.  Hood  v.  Hammond,  128  Ala.  569, 

8.  Eyler  v.  Crabbs,  2  Md.  137,  56  30  So.  540,  86  A.  S.  R.  159;  Bizzell  v. 
Am.  Dec.  711.  Nix,  60   Ala.   281,  31  Am.  Rep.   38 

9.  See  supra,  par.  329.  (in  this  case  earlier  cases  involving  the 

10.  Plowman  v.  Riddle,  14  Ala.  169,  lien  of  a  vendor  who  has  claimed  the 
48  Am.  Dec.  92.  legal  title  are  followed  as  analogous 

11.  Nolan  v.  Nolan,  155  Cal.  476, 101  and  contracting).  See  also  Relfe  v. 
Pac.  520, 132  A.  S.  R.  99, 17  Ann.  Cas.  Relfe,  34  Ala,  500,  73  Am.  Dec.  467 ; 
1056.  See  also  Newby  v.  Fox,  90  Kan.  Reynolds  v.  Lawrence  147  Ala.  216,  40 
317,  133  Pac.   890,  47  L.R.A.(N.S.)    So.  576,  119  A.  S.  R.  78. 

'  302.    As  to  a  claim  of  homestead  as  Notes:  22  A.  S.  R.  213;  13  L.R.A. 

affecting  the  marshaling  of  assets,  see  187;  39  L.R.A.(N.S-)  1172;  Ann.  Cas. 

MABSHALnsro  Assets,  vol.  18,  p.  463  1914A  279. 

et  seq  14.  Sbaylor  v.  Cloud,  63  Fla.  608, 

12.  Finnell  v.  Finnell,  156  Cal.  589,  57  So.  666,  Ann.  Cas.  1914A  277,  39 
105  Pac.  740, 134  A.  S.  R.  143;  Shav-  L.R.A.(N.S.)  1171;  Tate  v.  Hawkins, 
lor  v.  Cloud,  63  Fla.  608,  57  So.  666,  81  Ky.  577,  50  Am.  Rep.  181 ;  Cook  v. 
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ordinarily  have  no  greater  right  by  implication  of  law  than  he  has 
by  contract^  when  the  implied  right  is  an  incident  to  the  contract 
right.16  It  is  immaterial  in  this  connection  that  the  purchaser  may 
have  abandoned  the  possession  of  the  land,  as  this  alone  will  not  revest 
the  title  in  the  vendor  or  estop  the  purchaser  from  asserting  his  legal 
title.16  If  the  bill  clearly  shows  an  its  face  that  the  debt  for  the  pur- 
chase money  is  barred  by  the  statute  of  limitations,  the  bill,  it  has  been 
held,  is  subject  to  demurrer.17 

344.  Running  of  and  Tolling  Statute. — The  statute  of  limitations 
does  not  begin  to  run  against  the  enforcement  of  the  lien  until  the 
purchase  money  becomes  due  and  payable.18  If,  before  the  lien  is 
barred  by  limitations,  a  new  promise  is  made  to  pay  the  purchase 
money  debt,  this  will  toll  the  running  of  the  statute  against  the  en- 
forcement of  the  lien  as  against  the  purchaser  and  mark  a  new  start- 
ing point; 19  and  this  is  true  as  regards  one  to  whom  the  purchaser 
thereafter  conveys  the  land  though  he  may  have  had  no  notice  of 
such  payments.20  The  reason  given  for  this  is  that  the  purchaser's 
possession  is  presumably  in  subordination  to  the  vendor's  equity, 
whenever  liability  for  unpaid  purchase  money  is  so  acknowledged  and 
extended,  and,  as  a  consequence,  the  period  of  limitation  cannot  right- 
fully be  computed  back  at  that  time,  because  the  statute  never  runs 
in  favor  of  a  subordinate  holding.  The  continued  acknowledgment 
of  the  debt  by  formal  renewal  or  distinct  and  definite  promise  is  from 
its  nature,  unless  qualified,  likewise  a  continuing  recognition  of  the 
vendor's  equity.  It  is  a  matter  of  conscience  and  legal  duty  that  the 
purchaser  pay  for  the  land  he  buys ;  hence,  so  long  as  the  possession  is 
coupled  with  renewed  confessions  of  liability  for  purchase  money,  his 
holding  will  be  regarded  as  in  harmony  with  the  vendor's  equity,  and 
not  in  antagonism  to  it,  unless  he  make  some  affirmative  expression 
to  the  latter  effect.1  A  new  promise  by  the  purchaser  after  he  has 
conveyed  the  land  will  not  ordinarily  affect  the  running  of  the  stat- 
ute in  favor  of  his  grantee.2 

Union  Trust  Co.,  106  Ky.  803,  51  S.       Note:  Ann.  Cas.  1914A  279. 
W.  600,  45  L.R.A.  212;  Poindexter  v.       18.  Poindexter    v.     Rawlings,     106 
Rawlins?,  106  Tenn.  97,  59  S.  W.  766,  Term.  97,  59  S.  W.  766,  82  A.  S.  R. 
82  A.  S.  R.  869.     See  also  Bynum  v.   869. 

Preston,  69  Tex.  287,  6  S.  W.  428,  5       19.  Cook  v.  Union  Trust  Co.,  106 

A.  S.  R.  .49.  Ky.  803,  51  S.  W.  600,  45  L.R.A.  212 ; 

Notes:  31  Am.  Rep.  41;  39  L.R.A.   Poindexter  v.  Rawlings,  106  Tenn.  97, 

(N.S.)    1171;   Ann.   Cas.   1914A  278.   59  S.  W.  766,  82  A.  S.  R.  889.     See 

15.  Shaylor  v.  Cloud,  63  Fla.  608,  57   also  Tate  v.  Hawkins,  81  Ky.  577,  50 
So.    666,    Ann.    Cas.    1914A    277,    39   Am.  Rep.  181. 

L.R.A. (N.S.)  1171.  20.  Cook  v.  Union  Trust  Co.,  106 

16.  Bynum  v.  Preston,  69  Tex.  287,  Ky.  803,  51  S.  W.  600,  45  L.R.A.  212. 
6  S.  W.  428,  5  A.  S.  R.  49.  1.  Poindexter  v.  Rawlings,  106  Tenn. 

17.  Shavlor  v.  Cloud,  63  Fla.  608,  97,  59  S.  W.  766,  82  A.  S.  R.  869. 

57  So.  666,  Ann.  Cas.  1914A  277,  39       2.  Tate  v.  Hawkins,  81  Kv.  577,  50 
L.R.A. (N.S.)  1171.  Am.  Rep.  181;  Cook  v.  Union  Trust 
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345.  Deficiency  Decree. — Following  the  practice  that  in  the  ab- 
sence of  a  rjile  of  court  or  statute  a  court  of  equity  has  no  jurisdiction 
or  power  to  render  a  deficiency  decree  in  a  suit  to  enforce  a  lien  secur- 
ing a  liability  purely  legal,  jurisdiction  or  power  to  render  such  a 
decree  in  a  suit  to  enforce  an  implied  vendor's  lien  for  unpaid  pur- 
chase money  has  been  denied.*    And  it  has  held  that  a  statutory  pro- 
vision authorizing  deficiency  decrees  in  suits  to  foreclose  mortgages 
did  not  authorize  such  a  decree  in  a  suit  to  enforce  an  implied  ven- 
dor's lien.4    In  most  states,  however,  a  personal  decree  may  be  ren- 
dered against  the  purchaser,  and  if  such  decree  is  not  paid  according 
to  its  terms,  a  sale  of  the  property  may  be  had,  and  the  balance  re- 
maining unpaid,  after  applying  the  proceeds  of  the  sale  on  the  sum 
due  in  the  decree,  may  be  collected  by  execution.*    And  under  its 
general  statutory  jurisdiction  to  enter  deficiency  judgments  in  suits 
to  enforce  equitable  mortgages,  it  has  been  held  that  the  court  may 
enter  a  personal  judgment  for  a  deficiency  in  suits  to  enforce  a  ven- 
dor's implied  lien.6    There  being  no  personal  liability  on  the  part 
of  the  purchaser's  assignee  or  grantee,'  no  deficiency  decree  can  be 
rendered  against  him  in  the  enforcement  of  the  vendor's  lien.8 

XII.  Retention  of  Title;  Express  Reservation  of  Lien 

Title  Retained  as  Security 

34C,  In  General. — In  the  case  of  an  executory  contract  for  the  sale 
of  lan<3j  as  heretofore  shown,  the  vendor  is  treated  in  equity  as  holding 
the  legal  title  in  trust  for  the  purchaser  subject  to  the  payment  of 
the  purchase  money  in  accordance  with  the  terms  of  the  contract,* 
and  ^where  the  purchaser  is  to  have  immediate  possession  and  the 
vendor  to  retain  the  title  until  the  purchase  money  is  paid,  a  lien  on 
the  l^xid  is  created  in  favor  of  the  vendor.10    Its  existence  is  recognized 

*kj  ^06  Ky.  803,  51  S.  W.  600,  .45  7.  See  supra,  par.  308,  as  to  person- 

*™-A-.  212;  Poindexter  v.  Rawlings,  al  liability  of  assignee  of  purchaser  to 

1JR  Tenn.  97,  59  S,  W;  766,  82  A.  S.  the  vendor. 

*■  B69.  8.  Midland  County  Sav.  Bank  v.  T. 

Note:  Ann.  Cas.  1914A  279.  C.  Prouty  Co.,  158  Mich.  656,  123  N. 

3.  Johnson   v.   McKinnon,   54   Fla.  W.  549,  133  A.  S.  R.  401. 
221,  45  So.  23,  127  A.. S.  R.  135,  14  Note:  13  L.R.A.(N.S.)  875. 
Ann.  Cas.  180, 13  L.R.A.(N.S.)  874.  9.  See  supra,  par.  178. 

Note:  13  L.R.A.(N.S.)  874.  10.  Lewis  v.  Hawkins,  23  Wall.  119, 

4.  Johnson  v.  McKinnon,  54  Fla.  23  U.  S.  (L.  ed.)  113;  Chapman  v. 
221, 45  So.  23, 12  A.  S.  R.  135, 14  Ann.  Glassell,  13  Ala.  50,  48  Am.  Dee.  41 ; 
Cas.  180,  13  L.R.A.(N.S.)  874.  As  Conner  v.  Banks,  18  Ala.  42,  52  Am; 
to  deficiency  decrees  in  suits  to  enforce  Dec.  209 ;  Moore  v.  Anders,  14  Ark. 
mortgages,  see  Mortgages,  vol.  19,  p.  628,  60  Am.  Dec.  551 ;  Salmon  v.  Hon% 
667  et  seq.  man,  2  Cal.  138,  56  Am.  Dee.  322;  La* 

5.  Note:  13  L.R.A.(N.S.)  874.  gow  v.  BadoUet,  1  Blackf.  (Ind.)  416, 

6.  Merrell  v.  Witherby,  120  Ala.  418,  12  Am.  Dec  .258)  Stevens  v.  Chad- 
23  So.  9*4,  20  So.  974,  74  A.  S.  R.  39  wick,  10  Kan.  406,  15  Am.  Rep.  340; 
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though  the  existence  of  an  implied  lien  is  repudiated  or  abolished  by 
statute,11  and  it  has  been  held  to  exist  where  the  deed  purporting  to 
convey  the  land  was  void  for  defective  execution.1*    This  lien  is  a 
"lien"  within  the  meaning  of  a  statute  prohibiting  the  resort  to  at- 
tachment where  the  creditor's  claim  is  secured  by  a  mortgage   or 
lien.18    It  is  to  be  distinguished  in  many  of  its  characteristics  from 
the  implied  lien,  heretofore  discussed,  raised  by  equity  where  the 
conveyance  has  been  made,14  and  the  failure  to  do  so  has  been  often 
pointed  out  as  responsible  for  much  confusion  and  conflict  in  the 
cases.16    While  this  lien  is  said  to  be  in  the  nature  of  a  mortgage  16 
the  vendor  has  for  his  own  protection  something  better  than  a  lien, 
as  he  retains  the  legal  title  and  at  the  same  time  has  an  equity  to  have 
the  purchase  money  paid  before  the  purchaser  can  call  for  a  convey- 
ance.17   The  existence  of  such  a  lien  may,  however,  be  necessary  to 
afford  proper  relief  and  protection  to  an  assignee  of  the  vendor  who 
takes  an  assignment  of  the  vendor's  rights  under  the  executory  con- 
tract without  a  conveyance  of  the  legal  title.18    Where  a  person  hav- 
ing an  equitable  interest  in  land  sells  and  transfers  such  interest  with- 
out reserving  a  lien  for  unpaid  purchase  money,  and  subsequently 
the  legal  title  is  conveyed  to  him  in  trust,  his  transferee  being  one  of 
the  beneficiaries,  no  lien  attaches  in  his  favor  for  the  unpaid  purchase 
money  owing  on  the  sale  of  his  equitable  interest,  his  interest  being 
governed  solely  by  the  terms  of  the  deed  of  trust    This  is  especially 
true  where  his  transferee  has  reassigned  or  transferred  the  equitable 

Farmer  v.  Samuel,  4  Litt.  (Ky.)  187,  13.  Gessner  v.  Palmateer,  89  Cal.  89, 
14  Am-  Dec  106 ;  Champion  v.  Brown,  24  Pac.  608,  26  Pac.  789, 13  L.R. A.  187. 
6  Johns.  Ch.  (N.  Y.)  398, 10  Am.  Dec.  14.  Moore  v.  Anders,  14  Ark.  628, 
343 ;  Winborn  v.  Gqrrell,  38  N.  C.  117,  60  Am.  Dec.  551 ;  Baum  v.  Grigsby,  21 
40  Am.  Dec.  456;  Roby  v.  Bismarck  Cal.  172,  81  Am.  Dec.  153;  Gessner  v. 
Nat.  Bank,  4  N.  D.  156,  59  N.  W.  719,  palmateer,  89  Cal.  89,  24  Pac  608,  26 

il°t_^oR;o63A3;  Jjf^n  ▼.  Hallock,  1  Pae.  739,  13  L.R.A.  187;  Fain  v.  In- 
Ohio  318, 13  Am.  Dec.  627;  Tierman  v.  6  Heigk   (Tenn.)  5  19  j^.  r^. 

Beam,  2  Ohio  383,  15  Am   Dec.  557;  fi?7  '  fiut  ^  Em&  y  T       {     4  Co,d 

Fain  v.  Inman,  6  Heisk.  (Tenn.)  5,  19  rT        ,  315  94  a-   Dec  $00 

Am-  Rep.  577;   Clarke  v.  Curtis,  11  U*nn:J  *£'  *  *  £*%  ***:  m% 
Leigh    (Va.)   559,  37  Am.  Dec.  625;       ?,ot*;  ld'  A-  »j  f  •  ■»*• 

HannaV.  Wilson,  3  Grat.  (Va.)  243,  M^  j^.L^^' 5 ?R?' 

46  Am.  Dec.  190;  Evans  v.  Johnson,  ****£• .  608>  r2°  Pac"  ™9.'  *^  £KJV 

39  W.  Va.  299,  19  S.  E.  623,  45  A.  S.  1875  Fam  £  Im?*n>  6  Heisk-  (TeM«) 

R.  912,  23  L.R.A.  737;  Mansfield  v.  &>  19  Am.  Rep.  5/7. 

Dameron,  42  W.  Va.  794,  26  S.  E.  527,  16.  Chapman  v,  Glassell,  13  Ala.  50, 

57  A.  S.  R.  884.  48  Am.  Dec  4L 

Notes:  52  Am.  Dec  66;  7  L.R.A.  35.  17.  Kauffelt  v.  Bower,  7  Serg.  &  R. 

11.  Stevens  v.  Chadwick,  10  Kan.  (Pa.)  64, 10  Am.  Dec  428. 

406,  15  Am.  Rep.  340.  18.  Lagow    v.    Badollet,    1    Blackf. 

12.  Evans  v.  Johnson,  39  W.  Va,  (Ind.)  416, 12  Am.  Dec.  258;  Lamm  v. 
299,  19  S.  E.  623,  45  A.  S.  R.  912,  23  Armstrong,  95  Minn.  434,  104  N.  W. 
L.R.A.  737.  304,  111  A<  S.  R.  479, $  Ann.  Caa,  418, 

598 


27  R  C.  L        VENDOR  AND  PURCHASER  §  347 

interest1*  The  lien  of  a  vendor  who  has  retained  the  legal  title  does 
not  cover  personal  property  placed  on  the  land  by  the  purchaser, 
though  its  removal  may  be  a  breach  of  the  contract  of  sale;  *°  and  it 
can  only  be  asserted  for  unpaid  purchase  money,  and  not  additional 
and  other  indebtedness  owing  by  the  purchaser  to  the  vendor.1 

347.  Waiver  and  Discharge  of  Lien  Generally. — A  vendor  may  ex- 
pressly contract  to  sell  the  land  on  credit  or  part  credit  and  convey 
before  the  full  purchase  money  is  paid  and  in  such  a  case  he  waives 
the  right  which  otherwise  would  exist  to  retain  the  title  until  the 
purchase  money  is  paid ;  *  and  where  he  agrees  to  convey  the  title 
on  the  payment  of  a  certain  number  of  instalments  of  the  purchase 
money,  and  before  those  are  paid  other  instalments  become  due,  he 
may  retain  his  legal  title  as  security  for  the  full  amount  due.s    Where 
an  executory  contract  provides  that  the  vendor  shall  retain  the  title 
until  the  purchase  money  is  paid,  this  creates  an  express  lien  in  favor 
of  the  vendor  which  is  not  affected,  according  to  the  better  view,  by  a 
further  provision  for  or  the  taking  of  additional  security.4     And  it 
has  been  held  that  if  the  vendor  takes  the  note  of  a  third  person  for 
the  amount  of  the  purchase  price,  but  retains  the  legal  title,  such 
note  will  not  be  presumed  to  have  been  accepted  as  payment,  and 
*ill  not  deprive  the  vendor  of  the  right  to  hold  the  land  as  security 
for  the  payment  of  the  note.5    Extending  the  time  of  payment  of  a 
Purchase  money  note  by  taking  a  new  note  in  its  stead  does  not  destroy 
the  lien ;  •  nor  does  the  taking  of  an  order  on  a  third  person  for  the 
amount;  of  the  purchase  money,  if  the  order  is  not  accepted  by  the 
drawee.'    If  the  vendor  conveys  the  legal  title  before  all  of  the  pur- 
chase xxioney  is  paid  he  thereby  relinquishes  the  lien  he  had  by  virtue 
°f  his   ^retention  of  the  legal  title,8  and  any  further  lien  he  may  have 
depends  on  whether  he  falls  within  the  principle  giving  a  vendor  who 
has  coxiveyed  the  legal  title  a  hen  for  unpaid  purchase  money.9    A 

19.  IB^ollett  v.  Reese,  20  Ohio  546,  55  R.  884.    See  also  Tiernan  v.  Beam,  2 

oA  **  ^*  472-  0hio  383>  15  Am-  I)ec-  557-    But  see 

C  o    Ift**idland  County  Sav.  Bank  v.  T.   Dibble*  v.  Mitchell,  15  Ind.  435,  77 

ii;  Vl^^ty  Co.,  158  Mich.  656,  123  N.  Am.  Dec.  99. 

™.  ^^^  133  a.  S.  R.  401.  5.  Mansfield  v.  Dameron,  42  W.  Va. 

oq  '  l-^ev.  Stone,  5  Gill  &  J.  (Md.)  1,  794,  26  S.  E.  527,  57  A.  S.  R.  884. 

2    S1  ~  Dec.  589.  6.  Comer  v.  Banks,  18  Ala.  42,  52 

3*  ^^^e  suPra>  Par*  247  et  seq.  Am.  Dec.  209. 

*n?    ;?-*^iompson  v.  Carpenter,  4  Pa.  St.  7.  Knisely    v.    Williams,    3    Grat. 

1A  k*^*imsh  v.  Hastings,  102  Ala.  414,  8.  Clower  v.  Rawlings,  9  Smedes  & 
"a  Ji  ~  783,  48  A.  S.  R.  50;  Moore  v.  M.  (Miss.)  122,  47  Am.  Dec.  108.  But 
i  o***^*  14  Ark.  648,  60  Am.  Dec.  551;  see  Ellis  v.  Temple,  4  Cold.  (Tap.) 
416^^  v-  Badollet,  1  Blackf.    (Ind.)    315,  94  Am.  Dec.  200.  w 

VnoL      ^  Am-  ^ec-  ^58;  Clower  v.  Raw-       9.  See  supra,  par.  310  et  seq.,  as  to 
Km  "     ^  Smedes  &  M.  (Miss.)  122,  47  the  implied  lien  of  a  vendor  who  has 
*r0  ^.jCtec.  108;  Mansfield  v.  Dameron,  conveyed  the  legal  title. 
V  Ysr„  Va.  794,  26  S.  E.  527,  57  A.  S. 
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discharge  in  bankruptcy  relieving  the  purchaser  from  personal  lia- 
bility far  unpaid  purchase  money  does  not  affect  the  enforcement 
of  the  lien.10 

348.  Recovery  of  Judgment  and  Sale  of  Land  on  Execution. — The 

mere  recovery  of  a  judgment  in  an  action  at  law  for  the  unpaid  pur- 
chase money  is  not  a  waiver  of  the  lien,11  and  this  has  been  held  true 
though  the  purchaser's  equitable  interest  is  sold  on  execution,12  and 
the  vendor  may  still  enforce  his  lien  for  the  unpaid  purchase  money 
as  against  the  purchaser  at  the  execution  sale.18  This  is  similar  to  the 
rule  applied  in  some  jurisdictions  where  a  mortgagee  recovers  a  judg- 
ment at  law  for  the  debt  secured  by  the  mortgage  and  sells  the  equity 
of  redemption  on  execution.14  In  some  jurisdictions,  however,  the 
view  is  taken  that  if  the  vendor  recovers  a  judgment  for  the  purchase 
money  and  levies  upon  and  sells  the  land,  he  is  considered  as  selling 
the  legal  title  retained  by  him  as  well  as  the  equitable  interest  of  the 
purchaser,  and  the  purchaser  at  the  execution  sale  will  take  therefore 
free  from  the  vendor's  lien ; 16  and  for  this  r.eason  the  vendor  is  en- 
titled to  receive  the  proceeds  of  the  sale  to  the  extent  of  the  unpaid 
purchase  money  irrespective  of  prior  judgment  liens  of  other  credi- 
tors of  the  purchaser  binding  the  equitable  estate  of  the  purchaser.1* 
A  sal^  however,  of  the  purchaser's  interest  on  a  judgment  recovered 
by  other  creditors  does  not  in  any  way  affect  the  interest  of  the  ven- 
dor, and  consequently  he  has  no  right  to  the  proceeds  of  such  a  sale.17 

349.  Assignment  of  Lien  Generally. — The  lien  created  by  the  res- 
ervation of  the  title  until  the  purchase  money  is  paid  is  not  personal 
to  the  vendor  but  may  be  assigned  by  him  together  with  the  purchas- 
er's obligation  for  the  payment  of  the  purchase  money,  and  where  this 
is  done  without  a  transfer  or  conveyance  of  the  land  the  vendor  holds 
the  naked  legal  title  as  a  trustee  for  both  his  assignee  and  the  pur- 
chaser^8 The  lien  is  also  held  in  most  cases  to  be  in  principle  similar 
to  a  mortgage  and  in  equity  follows  the  debt,  on  its  assignment,  as  an 

10.  Lewis  v.  Hawkins,  23  Wall.  119,  105,  62  Am.  Dec.  365;  Graff  v."  Kelly, 
23  U.  S.  (L.  ed.)  113.  43   Pa.    St.    453,  82   Am.   Dec.   580; 

11.  Dibblee  v.  Mitchell,  15  Ind.  435,  Brown  v.  Canterbury,  101  Tex.  86, 104 
77  Am.  Dec.  99.  S.  W.  1055, 130  A.  6.  R.  824. 

12.  Rice  v.  Wilburn,  31  Ark.  108,  25  Notes :  82  Am.  Dec  583 ;  13  Ann. 
Am.  Rep.  549.  Cas.  93. 

Note :  13  Ann.  Cas.  93.  16.  Vierheller's  Appeal,  24  Pa.  St. 

13.  Rice  v.  Wilburn,  31  Ark.  108,  25  105,  62  Am.  Dec.  365  and  note. 

Am.  Rep.  549.  17.  Vierlieller's  Appeal,  24  Pa.  St 

14.  See  Mortgages,  vol.  19,  pp.  436-  105,  62  Am.  Dec.  365.  As  to  whether 
437^  And  see  Executions,  vol.  10,  pp.  the  interest  of  a  purchaser  holding  un- 
1329-1326,  as  to  when  a  purchaser  at  der  an  executory  contract  is  subject 
an  execution  sale  acquires  an  interest  to  sale  on  execution,  see  supra,  par. 
in  the  land  which  the  judgment  creditor  189. 

may  have  had.  18.  Lagow    v.    Badollet,    1    Blaclcf, 

15.  Vierheller's  Appeal,  24  Pa.  St.    (Ind.)  416,  12  Am.  Dec.  258. 
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incident  thereof ; M  and  the  assignment  of  a  part  of  the  purchase 
money  notes  will  operate,  at  least,  as  an  assignment  of  the  lien  pro 
fanto.20    It  is  also  held  that  where  a  surety  for  the  purchaser  is  com- 
pelled to  pay  it  he  will  ordinarily  he  subrogated  to  the  rights  of  the 
vendor,  and  be  entitled  to  have  the  land  charged  to  indemnify  him- 
self.1    After  the  assignment  of  the  purchase  money  notes,  the  pur- 
chaser, or  his  successor  in  interest  with  notice,  cannot,  by  acquiring 
a  conveyance  of  the  legal  title  by  the  vendor,  prevent  the  enforce- 
ment of  the  lien  by  the  assignee  of  the  notes.2    And  it  has  been  held 
that  if,  after  a  contract  has  been  made  for  the  purchase  and  sale  of 
land,  the  vendor  assigns  such  contract  as  security  for  an  indebtedness 
due  from  him  to  the  assignee,  the  assignment  amounts  to  a  transfer 
of  the  vendor's  lien,  and  cannot  be  impaired  by  the  subsequent  ter- 
mination of  the  contract  by  the  vendor  and  the  purchaser  without  the 
knowledge  or  consent  of  the  assignee.8    In  a  few  cases  it  is  held  that 
the  mere  assignment  of  purchase  money  notes  does  not  carry  with  it 
the  vendor's  lien.4    The  death  of  the  vendor  and  the  consequent  sep- 
aration of  the  right  to  the  purchase  money  and  the  legal  title  to  the 
land  do  not  affect  the  enforcement  of  the  lien  by  the  vendor's  per- 
sonal representative  or  for  the  benefit  of  the  legatee  to  whom  the 
claim  for  the  purchase  money  is  bequeathed.6 

350.  Priorities  Arising  Out  of  Partial  Assignment. — In  several 
cases  where  the  purchase  money  was  payable  in  instalments  for  which 
separate  notes  or  bonds  were  given  and  part  of  them  were  assigned, 
the  question  has  arisen  as  to  the  priority  of  lien  as  between  the  ones 

19.  Conner  v.  Banks,  18  Ala.  42,  Wise,  25  Grat.  (Va.)  448, 18  Am.  Rep. 

52  Am.  Dec.  209 ;  Moore  v.  Anders,  14  694 ;  National  Bank  of  Commerce  v. 

Ark.  628,  60  Am.  Dec.  551;  Hecht  v.  Lock,  17  Wash.  528,  50  Pac.  478,  61 

Spears,   27   Ark.   229,   11  Am.   Rep.  A.  S.  R.  923. 

784;  Senter  v.  Williams,  61  Ark.  189,  Notes:  4A.S.B.  705;  137  A.  S.  R. 

32  S.  W.  490,  54  A.  S.  R.  200 ;  Gess-  187. 

ner  v.  Palmateer,  89  Cal.  89,  24  Pac.  20.  Douglass  v.  Blount,  95  Tex.  369, 

608,  26  Pac.  789,  13  L.R.A.  187;  La-  67  S.  W.  484,  58  L.R.A.  690;  McCIin- 

gow    v.    Badollet,    1    Blackf.    (Ind.)  tic  v.  Wise,  25  Grat.   (Va.)   448,  18 

416,  12  Am.  Dec  258 ;  State  Bank  v.  Am.  Rep.  694. 

Brown,  142  la.  190, 119  N.  W.  81, 134  1.  Polk  v.  Gallant,  22  N.  C.  395,  34 

A.  S.  R.  412;  Stevens  v.  Chadwick,  10  Am.  Dec.  410  and  note.    See  Stjbroga- 

Kan.  406,  15  Am.  Rep.  340;  Robinson  raw,. vol.  25,  p.  1350 

v.  Harbour,  42  Miss.  795,  97  Am.  Dec.  2.  Stevens   v.    Chadwick,    10   Kan. 

501,  2  Am.  Rep.  671 ;  Winborn  v.  Gor-  406,  15  Am.  Rep.  340. 

rell,  38  N.  C.  117,  40  Am.  Dec.  456;  3.  Lamm  v.   Armstrong,   95  Minn. 

Roby  v.  Bismarck  Nat.  Bank,  4  N.  D.  434,  104  N.  W.  304,  111  A.  S.  R.  479, 

156.  59  N.  W.  719,  50  A.  S.  R.  633;  5  Ann.  Cas.  418. 

Grabam  v.  McCampbell,  Meigs  (Tenn.)  4.  Jackman  v.  Hallock,  1  Ohio  318, 

52,  33  Am.  Dec.  126  (overruling  ear-  13  Am.  Dec.  627. 

lier   case) ;    Douglass   v.    Blount,   95  6.  Tiernan  v.  Beam,  2  Ohio  383,  15 

Tex.  369,  67  S.  W.  484,  58  L.R.A.  Am.  Dec.  557,  explaining  and  distin- 

699:  Hanna  v.  Wilson.  3  Grat.  (Va.)  guishing  Jackman  v.  Hallock,  1  Ohio 
243,  46  Am.  Dec.  190;  McClintic  v.  318,  13  Am.  Dec  627. 
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so  assigned  and  those  retained  by  the  vendor  or  later  assigned.*  In 
such  cases  it  has  been  held  that  the  assignee  is  entitled  to  priority 
even  though  the  obligation  assigned  to  him  was  not  payable  until  a 
later  date  than  others  retained  by  the  vendor.  The  assignment 
carries  with  it  so  much  of  the  lien  as  is  necessary  to  pay  the  note  or 
bond  assigned.  If  the  vendor  means  to  restrict  or  qualify  the  effect 
of  the  assignment,  he  should  do  so  by  express  reservation.  In  the 
absence  of  such  reservation,  or  some  stipulation  qualifying  the  rights 
of  the  parties,  the  assignee  may  justly  regard  the  assignment  as  secur- 
ing to  him  the  benefit  of  the  lien,  so  far  as  it  is  necessary  to  his  pro- 
tection or  indemnity.7  It  has  also  been  held  that  the  assignee  prior 
in  time  would  be  entitled  to  priority  as  against  a  later  assignee  of  other 
notes.8 

351.  Against  Whom  Lien  Enforced. — Where  the  contract  is  execu- 
tory and  the  vendor  retains  the  legal  title  until  the  purchase  money  is 
paid,  the  purchaser  has  only  an  equitable  interest  and  a  subse- 
quent purchaser  or  incumbrancer  from  him  takes  subject  to  the  ven- 
dor's lien  or  right  to  the  payment  of  the  purchase  money.9  This 
right  of  the  vendor  is  also  superior  to  any  claim  for  a  mechanic's  lien 
for  an  improvement  erected  on  the  land  under  a  contract  therefor  with 
the  purchaser.10  Also  a  transferee  of  the  equitable  estate  of  the  pur- 
chaser will  take  subject  to  the  right  of  a  surety  of  the  purchaser  to 
charge  the  land  with  the  payment  of  the  purchase  money,  though 
such  transferee  may  have  been  ignorant  of  the  fact  that  the  purchase 
money  was  unpaid.11  Where  the  purchaser  assigns  the  contract,  and 
the  assignee  takes  possession  of  the  land,  the  vendor,  though  he  has 
no  right  of  action  against  the  assignee  for  the  purchase  money,  may, 
by  virtue  of  his  lien  on  the  land,  call  on  him  to  pay  the  money,  or  to 
surrender  the  land,  or  to  have  it  sold  in  satisfaction  of  the  lien.12  The 
lien  may  be  enforced  against  heirs  of  the  purchaser,  who  succeed  to 

6.  This  question  is  analogous  to  that  Rep.  549;  Armstrong  v.  Mudd,  10  B. 
which  arises  as  to  the  rights  as  between  Mon.  (Ky.)  144,  50  Am.  Dec.  545; 
the  assignor  and  several  assignees  of  Roby  v.  Bismarck  Nat.  Bank,  4  N.  D. 
notes  and  the  like  secured  by  a  mort-  156,  59  N.  W.  719,  50  A.  S.  R.  633; 
gage,  upon  which  the  authorities  are  in  Kauffelt  v.  Bower,  7  Serg.  &  R.  (Pa.) 
conflict.     See  Mortgages,  vol.  19,  p.  64.  10  Am.  Dec.  428. 

068  et  seq.  Note :  4  A.  S.  R.  705. 

7.  McClintic  v.  Wise,  25  Grat.  (Va.)        See  supra,  par.  452. 

448,  18  Am.  Rep.  694.  10.  Gillespie  v.  Bradford,  7  Yerg. 

8.  McClintic  v.  Wise,  25  Grat.  (Va.)  (Tenn.)  168,  27  Am.  Dec.  494.  See 
448,  18  Am.  Rep.  694  (referring  to  Mechanics'  Liens,  vol.  18,  pp.  898, 
other  cases).  959. 

9.  Chapman  v.  Glassell,  13  Ala.  50,  11.  Polk  v.  Gallant,  22  N.  C.  395,  34 
48  Am.  Dec.  41 ;  Conner  v.  Banks,  18  Am.  Dec.  410. 

Ala.  42,  52  Am.  Dec.  209;  Moore  v.       Note:  34  Am.  Dec.  413. 
Anders,  14  Ark.  628,  60  Am.  Dec.  551 ;       12.  Champion   v.   Brown,  6  Johns. 
Rice  v.  Wilburn,  31  Ark.  108,  25  Am.  Ch.  (N.  Y.)  398,  10  Am.  Dec.  343. 

602 


27  R.  C.  L  VENDOR  AND  PURCHASER  £§352,  363 

His  interest,  by  a  decree  for  the  sale  of  the  land1*  Neither  the  bank- 
ruptcy of  the  purchaser  nor  his  discharge  in  bankruptcy  itself  affect 
the  right  of  the  -vendor  to  enforce  the  lien.14 

352.  Protection  and  Enforcement  of  Lien  Generally.— The  usual 
remedy  to  enforce  a  lien  claimed  by  a  vendor  who  has  retained  the 
title  is  by  a  bill  in  equity  to  have  the  land  sold  in  satisfaction  of  the 
unpaid  purchase  money,15  the  vendor  having,  it  has  been  said,  the 
right  to  treat  the  transaction  as  a  mortgage  and  foreclose  the  same  in 
a  court  of  equity. 1§'  As  a  condition  to  bringing  such  a  suit  it  is  not 
necessary  that  the  vendor  first  recover  a  judgment  at  law  for  the  un- 
paid purchase  money.17    Where  the  rule  prevails  that  an  assignment 
°f  the  purchase  money  carries  as  an  incident  the  vendor's  lien,1*  such 
*&  assignee  may  maintain  a  bill,  to  which  the  vendor  and  the  puiv 

chaser  are  made  parties,  to  have  the  land  spld  in  satisfaction  of  the 
lien,  id 

353.  Strict  Foreclosure. — In  England  and  in  some  jurisdictions  in 
this  country  the  rights  of  the  vendor  where  the  contract  is  executory 
may  be  enforced  by  a  decree  in  the  nature  of  a  strict  foreclosure.  Such 
a  ^ecxree  has  sometimes  been  called  a  decree  for  cancellation  of  the  con- 
tact ;  time  is  given  and,  if  it  expires  without  the  money  being  paid, 
u     Contraet  is  canceled  by  the  decree  or  judgment  of  the  court,  and 
•^  vendor  becomes  again  the  owner  of  the  estate.20    And  it  has  been 
k^ld.  that  if  the  purchaser  does  not  offer  to  rescind  on  account  of  de- 
fects in  the  vendor's  title,  it  is  not  necessary  in  all  cases  that  the  ven- 
^o*  should  tender  a  deed  conveying  a  clear  title  before  such  a  suit 
^*H  be  maintained,  as  the  purchaser  should  not  be  permitted  to  hold 

13.  Wade    v.    Greenwood,    2    Rob.  Ill   C.   C.   A.  503,  36  L.R.A.(N.S.) 

(Va.)  474,  40  Am.  Dec.  759.  1067. 

11  Lewis  v.  Hawkins,  23  Wall.  119,  17.  Armstrong  v.  Mudd,  10  B.  Mon. 

23  U.  8.  (L.  ed.)  113.  (Ky.)  144,  50  Am.  Dec.  545. 

Note:  39  L.R.A.(N.S.)  1177.        .  *  18.  See  supra,  par.  349. 

15.  Nixon  v.  Marr,  190  Fed.  913,  111  19.  Hanna  v.  Wilson,  3  Qrat  (Va*) 
C.  C.  A.  503,  36  L.R.A.(N.S.)  1067;  243,  46  Am.  Dec  190. 

Bradbury  v.  Dumond,  80  Ark.  82,  96  20.  Hansbrough   v.    Peck,   5   Wall. 

S.  W.  390, 11  L.R.A.(N.S.)  772;  Atte-  497,  18  U.  S.  (L.  ed.)  520;  Giock  v. 

bery  v.  Blair,  244  111.  363,  91  N.  E.  Howard,  etc.,  Co.,  123  Cal.  1,  55  Pac. 

475,  135  A.  S.  R.  342;  Armstrong  v.  713,  69  A.  S.  R,  17,  43L.R.A.  199; 

Mudd,  10  B.  Mon.  (Ky.)  144,  50  Am.  Waite  v.  Stanley,  88  Vt  407,  92  Atl. 

Dec.  545;  Midland  County  Sav.  Bank  633,    L.R.A.1916C    886;    Mclndoe   v. 

v.  T.  C.  Prouty  Co.,  158  Mieb.  656,133  Morman,  26  Wis.  588,  7  Am.  Rep.  96; 

A.  S.  K  401 ;  Sievers  v.  Brown,  34  Dickson  v.  Loehr,  126  Wis.  641,  106  N. 

Ore.  454,  56  Pac.  171,  45  L.R.A.  642;  W.  793,  4  L.R.A.(N.S.)  986.    See  Sie- 

Hanna  v.  Wilson,  3  Grat.  (Va.)  243,  vers  v.  Brown,  34  Ore.  454,  56  Pac. 

46  Am.  Dec.  190;  Piedmont  Coal,  etc.,  171,  45  LJR.A.  642  (referring  to  Eng- 

Co.  v.  Green,  3  W.  Va.  54, 98  Am.  Dec.  lish  authority).    See  also  Rogers  De- 

799.  velopment  Co.  v.  Southern  Cal.  Real 

Note:  46  Am.  Dee.  192.  Estate  Invest.  Co.,  159  Cal.  735,  115 

16.  Nixon  v.  Marr,  190  Fed.  913,  Pac.  934,  35  L.R.A.(N.S.)  543. 
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the  benefits  of  his  contract  and  at  the  same  time  refuse  to  perform.1 
The  exercise  by  a  vendor  of  his  right  to  declare  a  forfeiture  of  the  pur- 
chaser's rights  under  the  contract  for  default  in  payments,  followed 
by  a  decree  of  strict  foreclosure,  precludes  his  recovery  of  overdue  in- 
stalments of  the  purchase  money.8  Where  a  vendor  has  secured  a 
decree  for  strict  foreclosure  wherein  the  purchaser  is  given  a  certain 
time  to  make  payment  and  receive  a  deed,  there  is,  it  has  been  held,  an 
implied  contractual  obligation  on  the  vendor's  part  not  wilfully  to 
evade  a  tender  by  the  purchaser,  and  if  he  does  so  he  may  incur  lia- 
bility ex  contractu  for  damages  which  the  purchaser  may  suffer  on 
account  of  such  evasion,  though  an  action  in  tort  will  not  lie.8 

354.  Limitation  of  Actjons. — The  enforcement  of  the  lien  is  not 
affected,  it  has  been  said,  by  the  lapse  of  time  short  of  that  requisite 
to  raise  the  presumption  of  payment;  4  and  even  a  presumption  of 
payment  arising  from  the  lapse  of  twenty  years  will  not  operate  as  a 
positive  bar,  as  this  presumption  may  be  repelled  by  proof  of  the  con- 
tinued existence  of  the  debt.6  That  an  action  for  the  recovery  of  the 
purchase  money  may  be  barred  will  not  itself  affect  the  right  to  en- 
force the  lien.6  This  is  similar  to  the  rule  announced  by  some  of  the 
authorities  in  the  case  of  an  ordinary  mortgage.7  It  is  also  held  that 
the  enforcement  of  the  lien  is  not  barred  on  the  ground  of  the  stale- 
ness  of  the  demand  and  laches,  short  of  twenty  years  after  the 
purchase  money  has  become  payable.8 

355.  Deficiency  Decsee. — Where  a  decree  is  made  for  the  sale  of  the 
land  at  the  suit  of  the  vendor  to  enforce  his  lien,  a  personal  decree 
against  the  purchaser  for  any  deficiency  may,  according  to  some  of  the 
authorities,  be  rendered.9  No  personal  decree,  however,  for  a  deficien- 
cy can  be  given  against  one  to  whom  the  purchaser  has  transferred  his 

1.  Mclndoe  v.  Morman,  26  Wis.  588,  Am.  Deo.  467 ;  Hanna  v.  Wilson,  3 
7  Am.  Rep,  96.  Grat.    (Va.)    243,  46  Am.  Dec.  190; 

2.  Waite  v.  Stanley,  88  Vt.  407,  92  P&xton  v.  Rich,  85  Va.  378,  7  S.  E. 
Atl.  633,  L.R.A.1916C  886.  531,  1  L.R.A.  639;  Evans  v.  Johnson, 

3.  Loehr  v.  DickBon,  141  Wis.  332,  39  W.  Va.  299,  19  S.  E.  623,  45  A.  S. 
124  N.  W.  293,  30  L.R.A.(N.S.)  495.  R.    912,    23    L.R.A.    737.      See   also 

4.  Hanna  v.  Wilson,  3  Grat  (Va.)  Stevens  v.  Cbadwick,  10  Kan.  406,  15 
243,  46  Am.  Dec.  190.  Am.  Rep.  348. 

5.  Evans  v.  Johnson,  39  W.  Va.  299,  Notes:  46  Am.  Dec.  192;  73  Am. 
19  S.  E.  623,  45  A.  S.  R.  912,  23  Dec.  469;  22  A.  S.  R.  213;  89  LJLA 
L.R.A.  737.    As  to  the  presumption  of    (N.S.)  1174. 

payment  from  lapse  of  time,  see  Pay-  7.  See  Mortgages,  voL  19,  pp.  459, 

jkestt,  vol.  21,  p.  128  et  seq.  460. 

6.  Lewis  v.  Hawkins,  23  Wall:  119,  8.  Relfe  v.  Relfe,  34  Ala.  500,  73 
23  U.  S.  (L.  ed.)  113;  Hardin  v.  Boyd,  Am.  Dec  467. 

113  U.  S.  756,  5  S.  Ct,  771,  28  U.  S.       Note:  73  Am.  Dec.  469. 
(L.    ed.)    1141    (announcing   law   in       9.  January  v.  January,  7  T;  B.  Mon. 
Arkansas  and  following  Arkansas  de-    (Ky.)  542,  18  Am.  Dec.  211. 
cision) ;  Relfe  v.  Relfe,  34  Ala.  500,  73       Note :  13  L.R.A.(N.S.)  874. 
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interest,10  or  against  the  heirs  of  the  purchaser  who  succeed  to  his 
equitable  interest11  In  some  cases,  following  the  early  equity  prac- 
tice in  suits  to  foreclose  a  mortgage,1*  the  jurisdiction  of  the  court  to 
render  a  deficiency  decree  has  been  denied.18 

356.  Redemption. — Where  it  is  sought  to  shut  out  the  rights  of  a 
purchaser  under  an  executory  contract  by  a  strict  foreclosure,  a  rea- 
sonable time  within  which  to  pay  the  overdue  purchase  money  should 
be  given  the  purchaser.14  Where  the  vendor's  lien  is  enforced  by  a 
sale  under  a  decree  the  purchaser  will  have  no  right  to  redeem  unless 
such  a  right  is  given  by  statute.  This  right,  however,  is  given  in  many 
jurisdictions  by  statute.15  If  subpurchasers,  the  original  vendor  hav- 
ing actual  or  constructive  notice  of  their  rights,  are  not  made  parties 
to  the  suit  to  foreclose  the  lien,  the  sale  under  the  decree  does  not  shut 
out  their  rights  and  they  may  claim  the  right  to  redeem.10 

Express  Reservation  of  Lien  on  Conveyance 

357.  In  General. — A  vendor  may  by  an  express  provision  in  the 

deed  conveying  the  land  reserve  a  lien  for  the  unpaid  purchase  money 

which  will  be  enforced  in* equity,17  and  this  is  true  in  jurisdictions 

which  deny  the  existence  of  an  implied  lien  where  the  title  has  been 

conveyed.18    It  may  be  reserved  by  a  separate  instrument  or  writing 

wWch  will  be  given  effect  as  in  the  nature  of  an  equitable  mortgage,19 

and  may  be  reserved  in  favor  of  a  third  person  to  whom  a  part  of  the 

purchase  money  is  to  be  paid.*0    This  character  of  lien  is  not,  in  all 

Aspects,  equivalent  to  a  mortgage,  because  the  legal  estate  passes  by 

the  conveyance  and  vests  in  the  purchaser,1  and  is  not  in  the  proper 

sense  a  mortgage  though  made  assignable  by  statute.*    It  is  also  of 

different  form,  and  possesses  greater  efficacy  than  the  implied  vendor's 

lien.   The  latter,  where  the  legal  estate  has  been  conveyed,  exists  only 

10.  Champion  v.   Brown,  6   Johns.   Green,  48  Pa.  St.  96,  86  Am.  Dec.  569. 
Ch.  (N.  Y.)  398, 10  Am.  Dec.  343.  Notes:  10  Am.  Dec.  444;  28  Am! 

Note:  13  L.R.A.(N.S.)  875.  Dec.  200;  86  Am.  Dec.  574;  17  A.  S.  R. 

11.  Wade    v.    Greenwood,    2    Rob.   232. 

(Va.)  474, 40  Am.  Dec  759.  18.  Hiester  v.  Green,  48  Pa.  St.  96, 

12.  See  Mortgages,  vol.  19,  p.  667  86  Am.  Dec.  569.  See  supra,  par.  310 
et  seq.  et  seq.,  as  to  the  implied  lien  of  a  ven- 

13.  Cobb  v.  Duke,  36  Miss.  60,  72  dor  after  conveyance. 

Am.  Dec.  157.  J9.  McLanahan  v.  Reeside,  9  Watts 

Note:  13  L.R.A.(N.S.)  874.  (Pa.)  508,  36  Am.  Dec.  136. 

14.  Dickson  v.  Loehr,  126  Wis.  641,  20.  Lincoln  v.  Purcell,  2  Head. 
106  N.  W.  793,  4  L.R.A.(N.S.)  986.  (Tenn.)  143,  73  Am.  Dec.  196. 

Note:  44  L.R.A.(N.S.)  286.  Notes :  4  A.  S.  R.  706;  4  L.R.A.  247. 

15.  Note:  44  L.R.A.(N.S.)   285.  1.  Lincoln     v.     Purcell,     2     Head. 

16.  Note:  44  L.R.A.(N.S.)  286.  (Tenn.)  143,  73  Am.  Dec.  196. 

17.  Plowman  v.  Riddle,  14  Ala.  169,  2.  Priddy  v.  Smith,  106  Ark.  79, 
48  Am.  Dec.  92;  Harvey  v.  Kelly,  41  152  S.  W.  1028,  44  L.R.A.(N.S.)  285. 
Miss.  490,  93  Am.  Dec  267;  Hiester  v. 
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by  implication  of  law,  and  is  the  mere  creature  of  a  court  of  equity. 
The  lien  reserved  an  the  face  of  the  conveyance  is  regarded  as  a  spe- 
cific lien,  forming  an  original  substantive  charge  on  the  estate  thii9 
conveyed,  and  as  affecting  all  persons  who  may  subsequently  come 
into  possession  of  the  estate  with  notice,  either  actual  or  constructive, 
of  its  existence.8  Where  an  express  lien  is  reserved,  the  law  does  not 
raise  an  implied  lien,  and  the  rights  of  the  parties  depend  on  their 
contract  and  not  on  the  mere  implication  of  law.4  It  may  be  made  to 
cover  the  liability  of  the  purchaser  to  pay  the  purchase  money  by  the 
delivery  of  specific  articles  of  personalty  at  a  certain  valuation,*  as 
well  as  the  obligation  of  the  purchaser  to  discharge  an  indebtedness 
owing  by  the  vendor  to  a  third  person.*  The  fact  that  the  purchaser 
is  a  married  woman  and  on  account  of  her  coverture  is  not  personally 
liable  for  the  unpaid  purchase  money  does  not  prevent  the  enforce- 
ment against  the  land  of  the  reserved  lien.7 

358.  Sufficiency  of  Reservation  of  Lien. — To  constitute  an  express 
reservation  of  a  lien,  the  terms  of  the  deed  must  show  an  intention  to 
charge  the  land,*  and  in  jurisdictions  in  which  the  existence  of  an 
implied  lien  is  denied,  a  recital  merely  on  the  face  of  the  deed  that 
the  purchase  money  is  unpaid  is  held  ineffectual  to  create  an  express 
lien ;  •  nor  is  a  recital  that  the  purchase  money  is  to  be  paid  annually 
in  the  nature  of  an  annuity.10  Though  the  courts  have  been  some- 
what astute  to  read  into  the  deed  the  reservation  of  a  lien  where  the 
consideration  is  an  agreement  for  support,11,  the  mere  fact  that  the 
consideration  is  of  such  a  character  will  not,  it  has  been  held,  be 
sufficient.12 

359.  Waiver  and  Discharge  of  Lien, — Though  the  taking  of  addi- 
tional security  is  regarded  as  a  waiver  or  discharge  of  the  implied 
lien,18  it  does  not  have  this  effect  where  a  lien  is  expressly  reserved.14 
Pursuit  by  the  vendor  of  his  legal  remedies  to  enforce  payment  of  the 

•  3.  Harvey  v.  Kelly,  41  Miss.  490,  93  Note :  86  Am.  Dec.  574. 

Am.  Dec.  267;  Lincoln  v.  Purcell,  2  9.  Hiester  v.  Green,  48  Pa.  St.  96, 

Head.  (Tenn.)  143,  73  Am.  Dec.  196.  86  Am.  Dec.  569. 

4.  Harvey  v.  Kelly,  41  Miss.  490,  93  10.    Hiester  v.  Green,  48  Pa.  St.  96, 
Am.  Dec.  267.  86  Am.  Dec.  569;  Borts  v.  Bortz,  48 

5.  Harvey  v.  Kelly,  41  Miss.  490,  93  Pa.  St.  382,  86  Am.  Dec.  603. 

Am.  Dec.  267.  11.  Note:   13  L.R.A.(N.S.)   726. 

6.  Harvey  v.  Kelly,  41  Miss.  490,  12.  Grant  v.  Swank,  74  W.  Va.  93, 
93  Am.  Dec.  267.  81  S.  E.  967,  Ann.  Cas.  1917C  286, 

7.  Bedford  v.  Burton,  106  U.  S.  338,  L.R.A.1915B  881. 

1  S.  Ct.  98,  27  U.  S.   (L.  ed.)   112;       Note:  13  L.R.A.(N.S.)  727. 

Jackson  v.  Rutledge,"  3  Lea   (Tenn.)       18.  See  supra,  par.  320. 

626,  31  Am.  Rep.  655.  14.  Dickinson  v.  Duckworth,  74  Ark. 

8.  Hiester  v.  Green,  48  Pa.  St  96,  138,  85  S.  W.  82,  4  Ann.  Cas.  846. 
86  Am.  Dec.  569.  Note:  4  A.  S.  R.  706. 
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purchase  money  does  not  impair  or  waive  his  lien,1*  nor  does  the  tak- 
ing of  a  renewal  note  or  new  bond.16 

360.  Assignment  of  Lien;  Subrogation*— A  lien  for  the  unpaid  pur- 
chase money  expressly  reserved  in  the  conveyance  is  in  the  nature  of 
a  mortgage  and  may  be  assigned  together  with  the  debt,  and  an  as- 
signment of  the  debt  merely  will,  as  in  cases  of  mortgages  proper, 
cany  with  it  the  lien  as  an  incident ; 17  and  where  one  of  several  pur- 
chase money  notes  is  assigned  this  will  carry  a  proportionate  part  of 
the  lien.18    As  between  the  several  assignees  of  purchase  money  notes 
secured  by  a  lien  expressly  reserved,  it  is  held  that  the  right  to  prior- 
ity in  sharing  in  the  benefit  of  the  hen  is  governed  by  the  same  rule 
as  in  case  of  notes  secured  by  mortgage.19    And  in  such  a  case  it  has 
been  held  that  the  assignees  share,  in  the  absence  of  any  contract  or 
intention  to  vary  the  rule,  pro  tan  to  in  the  benefit  of  the  lien,  irre- 
spective of  the  date  of  maturity  of  their  respective  notes  or  the  time 
of  their  assignment ;  this  being  the  rule  applied  in  the  jurisdiction  in 
the  case  of  mortgages.20   Applying  the  rule  adopted  in  most  juris- 
dictions with  regard  to  mortgages,1  it  has  been  held  that  where  a 
purchase  money  note  is  negotiable  and  recites  the  reservation  of  a  ven- 
dor's lien,  an  indorsee  of  the  note  for  yalue,  before  maturity  and  with- 
out notice,  will  not  only  take  the  note  as  the  personal  obligation  of 
the  maker  free  from  defenses  but  will  also  acquire  the  vendor's  lien 
free  from  equitable  defenses  which  could  have  been  asserted  by  the 
purchaser  against  the  vendor.*    The  right  to  enforce  the  hen  may 
pass  by  way  of  subrogation.8    And  it  has  been  held  that  where  two 
persons  purchase  land  jointly,  giving  their  joint  note  for  the  unpaid 
purchase  money,  secured  by  a  lien  reserved  in  the  deed,  and  one  of 
them,  to  protect  his  own  share,  is  compelled  to  pay  the  whole  amount 

15.  Dowdy  v.  Blake,  50  Ark.  205,  6  94  Tenn.  513,  29  S.  W.  903,  45  A.  S.  R. 
S.  W.  897,  7  A.  S.  R.  88;  Elswick  v.*  748,  27  L.R.A.  663;  Douglass  v. 
Matney,  132  Ky.  294,  116  S.  W.  718,  Blount,  95  Tex.  369,  67  S.  W.  484,  68 
136  A.  S.  R.  180.  L.R.A.  699. 

Note:  13  Ann.  Cas.  92.  19.  Nashville  Trust  Co.  v.  Smythe, 

16.  Hull  v.  Hull,  35  W.  Va.  155,  13  94  Tenn.  513,  29  S.1  W.  903,  45  A.  S.  R. 
8.  E.  49,  29  A.  S.  R.  800.  748,  27  L.R.A.  663.    See  Mortgages, 

17.  Plowman  v.  Riddle,  14  Ala.  169,  vol.  19,  p.  658  et  seq. 

48  Am.  Dec.  92;  Hecht  v.  Spears,  27  20.  Nashville  Trust  Co.  v.  Smythe, 
Ark.  229, 11  Am.  Rep.  784 ;  Duncan  v.  94  Tenm  513  29  S.  W.  903, 45  A.  S.  R. 
Louisville,  13  Bush  (Ky.)  378,  26  Am.  748   27  LR  A   6G3 

^•cn°A;  T£te  VVQiHavkiinS,-n81TKy;  *•  See  Mortgages,  vol.  19,  pp.  356- 
577,  50  Am.  Rep.  181 ;  Nashville  Trust  357  '  ** 

Co.  v.  Smythe,  94  Tean.  513, 29  S.  W.         *  r>  t     -    -n      io    d    l 

003,  45  ZVlt.  748,  27  L.R.A.  663;  *  *°2Z**'*» ^ \]3  »™h 
Muirav  v.  Able,  19  Tex.  213,  70  Am.  j*y.)  3/8    26  Am.  Rep    201;  Nash- 

Dec.  330;  Douglass  v.  Blount,  95  Tex.  ^  W  m'1^%  n"%k  £ 
369.  67  S.  W.  484,  58  L.R.A.  699.  29DS-  W.  903,  45  A.  S.  R.  748,  2< 

Notes :  28  Am.  Dee.  200 ;  4  A.  S.  R.  L-R-A.  663. 
703  3.  See  Subrogation,  voL  25,  p.  1349 

18.  Nashville  Trust  Co.  v.  Smytbe.  et  seq. 

607 


361,  362        VENDOR  AND  PURCHASER        27  R.  G.  L. 

of  the  note,  he  will  be  subrogated  to  the  vendor's  security,  and  may  en* 
force  his  right  to  reimbursement  against  his  copurchaser  or  the  tatter's 
vendee,  who,  after  partition,  buys  with  notice  of  the  incumbrance.4 

361.  Against  Whom  Lien  Enforced. — The  lien  will  be  enforced 
against  all  persons  having  either  actual  or  constructive  notice  of  its 
reservation,6  and  a  subsequent  purchaser  or  incumbrancer  necessarily 
takes  subject  to  a  lien  for  the  purchase  money  expressly  reserved  in 
the  deed  conveying  the  legal  title  to  his  grantor  or  remote  grantor,  as 
he  is  bound  to  take  notice  of  the  provisions  and  reservations  in  his 
immediate  grantor's  chain  of  title ; 6  and  it  is  immaterial  that  the 
deed  reserving  the  lien  is  not  recorded  if  the  persons  against  whom 
the  Hen  is  sought  to  be  enforced  must  claim  through  such  deed.7  A 
lien  reserved  in  a  grant  of  land  upon  the  lumber  which  the  grantee 
may  cut  thereon  has  been  held  inferior  to  the  lien  given  by  statute 
to  laborers  who  have  aided  him  in  getting  it  out.8  If  the  vendor  after 
the  agreement  to  sell  takes  a  judgment  against  the  purchaser  for  the 
unpaid  purchase  money  this  will  constitute  a  lien  on  the  equitable 
estate  of  the  purchaser,  and  also,  as  between  the  parties,  on  the  legal 
estate  when  conveyed  to  the  purchaser,9  but  it  has  been  held  that  if 
the  vendor  after  entry  of  his  judgment  conveys  the  legal  estate,  recit- 
ing in  the  deed  that  he  releases  all  his  "estate,  right,  title,  interest, 
claim,  and  demand  whatsoever,"  in  the  land,  he  is  estopped  to  assert 
the  lien  of  his  judgment  against  subsequent  creditors  of  the  purchaser 
having  no  notice  that  the  prior  judgment  was  unpaid.10 

362.  Enforcement  of  Lien  Generally. — The  usual  remedy  to  enforce 
the  lien  expressly  reserved  is,  as  in  case  of  the  other  kind  of  liens,  by 
way  of  a  suit  in  equity  for  a  sale  of  the  land  and  the  application  of 
its  proceeds  to  the  satisfaction  of  the  unpaid  purchase  money.11  In 
Texas  where  land  is  conveyed  and  an  express  lien  for  the  purchase 
money  reserved,  the  contract  is  regarded,  at  the  option  of  the  vendor, 
in  its  nature  executory,18  and  if  the  purchase  money  is  not  paid  the 
vendor  has  a  qualified  right  to  rescind  or  have  the  conveyance 

4.  Dowdy  v.  Blake,  50  Ark.  205,  6  Am.  Dee.  621.    See  Logs  and  Timber, 
S.  W.  897,  7  A.  S.  R.  88.  vol.  17,  p.  1115  et  seq. 

5.  Lincoln     v.     Purcell,     2     Head  9.  See  supra,  par.  189,  as  to  where  a 
(Tenn.)  143,  73  Am.  Dec.  196.  judgment  against  a  purchaser  holding 

6.  Gilbough  v.  Runge,  99  Tex.  539,  under  an  executory  contract  constitutes 
91  S.  W.  566, 122  A.  S.  R.  659 ;  Evans  a  lien  on  his  equitable  interest     And 
v.  Johnson,  39  W.  Va.  299,  19  S.  E.  see  Judgments,  vol.  15,  p.  802,  as  to 
623,  45  A.  S.  R.  912,  23  L.R.A.  737.  where  a  judgment  is  a  lien  on  after- 
Note  :  4  A.  S.  R.  706.  acquired  real  estate. 

See  infra,  par.  481,  as  to  the  general       10.  Waters'    Appeal,    35    Pa.    St. 
effect  of  recitals  in  deeds  in  the  chain  523,  78  Am.  Dec.  354. 
of  title  as  notice.  11.  Morris  v.  Baird,  72  W.  Va.  1,  78 

7.  Gilbough  v.  Runge,  99  Tex.  539,  S.  E.  371,  Ann.  Cas.  1915A  1273. 

91  S.  W.  566, 122  A.  S.  R.  659.  12.  Thompson  v.  Robinson,  93  Tex, 

8.  Spofford  v.  True,  33  Me.  283,  54  165,  54  S.  W.  243,  77  A.  S.  R.  843. 
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annulled.11  This  right  of  rescission  is  not,  however,  an  absolute  right 
and  does  not  exist  at  all  until  the  purchaser  has  failed  to  pay  the  pur- 
chase money  in  accordance  with  the  contract; u  and  one  to  whom 
the  purchaser  has  conveyed  is  entitled  to  all  the  rights  of  his  own 
grantor  which  cannot  be  affected  by  any  transaction  between  the  orig- 
inal vendor  and  his  grantee  after  the  latter  has  parted  with  his  in- 
terest in  the  land.15  The  vendor  may  still  in  this  state  resort  to  a 
suit  in  equity  to  enforce  the  lien,  and  if  he  does,  and  the  land  or  an 
interest  therein  is  sold  under  a  decree  of  foreclosure,  he  cannot  there- 
after disaffirm  the  sale.16  Where  the  land  is  conveyed  by  a  warranty 
deed  the  court  has  jurisdiction  to  award  relief  to  the  purchaser  by 
abating  from  the  unpaid  purchase  price  any  damage  resulting  from  a 
breach  of  the  vendor's  covenants,17  and  the  damages  may  be  ascer- 
tained either  by  directing  an  issue  quantum  damnificatus  to  be  tried 
by  a  jury  or  by  a  reference  to  a  commissioner.18 

363.  Limitation  of  Actions. — According  to  the  view  taken  in  some 
of  the  cases  the  fact  that  an  action  at  law  to  recover  unpaid  purchase 
money  is  barred  by  the  statute  of  limitations  does  not  prevent  the  en- 
forcement in  equity  of  the  lien  expressly  reserved  in  the  conveyance ; lf 
and  it  has  been  held  that  the  statute  will  not  commence  to  run  against 
the  Hen  until  the  purchaser  disclaims  the  lien,  and  assumes  to  hold 
adversely  to  it,  with  the  knowledge  of  the  party  having  such  lien.20 
This  is  somewhat  the  effect  of  the  decisions  in  Texas  where  the  trans- 
action is  regarded  as  in  its  nature  an  executory  contract,  the  superior 
title  remaining  in  the  vendor,  and  he  is  permitted  to  maintain  an 
action  for  possession  though  an  action  to  recover  the  purchase  money 
18  barred ; *  and  a  similar  effect  is  given  to  an  express  reservation  in 
the  purchase  money  notes  instead  of  in  the  conveyance.8    So,  if  the 
vendor  acquires  possession  after  the  purchaser  has  made  default,  he 
cannot  be  turned  out  by  an  action  of  trespass  to  try  title,  although  an 
action  for  the  purchase  money,  as  a  debt,  is  barred.9    In  other  cases 

18.  Thompson  v.  Robinson,  93  Tex.  19.  Paxton  v.  Rich,  85  Va.  378,  7  S. 
165,  54  S.  W.  243,  77  A.  S.  R.  843,  E.  531,  1  L.R.A.  639;  Hull  v.  Hull,  35 
See  also  Huffman  v.  Mulkey,  78  Tex.  W.  Va.  155,  13  S.  E.  49,  29  A.  S.  R. 
556, 14  S.  W.  1029,  22  A.  S.  R.  71.        800;  Evans  v.  Johnson,  39  W.  Va.  299, 

14.  Huffman  v.  Mulkey,  78  Tex.  556,  19  S.  E.  623,  45  A.S.R.  912,  23  L.R.A. 
14  S.  W.  1029,  22  A.  S.  R.  71.  737. 

16.  Huffman  v.  Mulkey,  78  Tex.  556,      Note:  2  A.  S.  R.  213. 
14  S.  W.  1029,  22  A.  S.  R.  71.  20.  Lincoln    v.     Purcell,    2    Head 

16.  Club  Land,  etc.,  Co.  v.  Wall,  99   (Tenn.)  143,  73  Am.  Dec.  196. 
Tex  591.  91  S.  W.  778,  122  A.  S.  R.       1.  Douglass  v.  Blount,  95  Tex.  369, 
606*        '  67  S.  W.  484,  58  L.R.A.  699. 

17   Smith  v.  Ward,  66  W.  Va.  190,       Note:  39  L.R.A.(N.S.)  1176. 
66  S.  E.  234,  33  L.R.A.(N.S.)  1030;       2.  Note:  39  L.R.A.(N.S.)  1176. 
Smith  ▼.  White,  71  W.  Va.  639,  78  S.       3.  Dunlap  v.  Wright,  11  Tex.  597, 
W.  378f  48  L.R.A.(N.S.)  623.  62  Am.  Dec.  506. 

18.  Smith  v.  White,  71  W.  Va.  639,       Note:  39  L.R.A.(N.S.)  1176. 
78  S.  E.  378,  48  A.  S.  R.  623. 
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the  view  is  taken,  similar  to  that  ia  case  of  the  implied  lien,4  that  the 
lien  reserved  on  the  face  of  the  deed  expires  or  is  extinguished  when 
the  purchase  money  debt  is  barred  by  limitation ;  ■  and  where  the  pur- 
chase money  is  payable  in  instalments  and  an  actio*  to  recover  some 
of  them  is  barred,  the  lien  has  been  held  enforceable  only  to  the  ex- 
tent of  those  not  barred.0    A  renewal  of  a  purchase  money  note,  or 
a  new  promise^  will  not  only  extend  the  purchaser's  legal  responsibil- 
ity for  the  debt,  but  also  prolong  the  life  of  the  vendor's  lien,  and  put 
the  statute  of  limitation  in  operation  against  it  only  from  the  matur- 
ity of  the  renewal,  or  from  the  date  of  the  new  promise.7    But  the 
original  purchaser  cannot,  as  a  general  rule,  after  he  has  conveyed 
the  land,  affect  the  running  of  the  statute  against  the  enforcement  of 
his  grantor's  lien  by  a  payment  on  or  a  new  promise  to  pay  his  debt 
for  the  original  purchase  money.8    On  the  other  hand  where  a  deed 
expressly  reserving  a  vendor's  lien  is  treated  as  in  its  nature  executory, 
it  has  been  held  that  the  vendor  has  the  right  to  presume  that  pur- 
chasers from  his  grantee  have  informed  themselves  of  the  nature  of 
their  grantor's  title  and  hold  subject  to  the  original  vendor's  right, 
and  that  therefore  their  possession  and  assumption  of  ownership  are 
not  a  repudiation  of  the  title  of  the  original  vendor,  and  they  cannot 
plead  the  statute  of  limitations  against  his  action  to  foreclose  the  lien 
so  long  as  the  original  purchaser  continues  to  recognize  his  liability 
for  the  purchase  money  and  make  payments  thereon.9 

364.  Redemption. — The  right  to  redeem  from  sales  under  an  order 
or  decree  of  a  court  of  chancery  does  not  exist  independently  of  stat- 
ute.10 Therefore  in  the  absence  of  a  statute  authorizing  redemption, 
it  is  held  that  there  is  no  right  to  redeem  from  a  sale  under  a  decree 
foreclosing  a  vendor's  lien  expressly  reserved  in  the  conveyance ; X1 
and  the  right  to  do  so  is  not  given,  it  has  been  held,  by  a  statute  per- 
mitting redemption  from  sales  under  orders  or  decrees  foreclosing, 
mortgages  or  deeds  of  trust.12    Other  cases,  however,  consider  such  a 

4.  See  supra,  par.  343.  8.  Tate  v.  Hawkins,  81  Ky.  577,  60 

5.  Dupree  v.  Manaur,  214  U.  S.  161,  Am.  Rep.  181. 

29  S.  Ct.  548,  53  U.  S.  (L.  ed.)  950;  Note:  39  L.B.A.(N.S.)  1177. 

Chase  v.  Cartright,  53  Ark.  358, 14  S.  9.  Gilbrough  v.  Rung*,  99  Tex.  539, 

W.  90,  22  A.  S.  n.  207;  Tate  v.  Haw-  91  S.  W.  566, 122  A.  S.  R.  659. 

kins,  81  Ky.  577,  50  Am.  Rep.  181;  Note:  39  L.R,A.(N.S.)  1177. 

Cook  v.  Union  Trust  Co.,  106  Ky.  803,  10.  See  Judicial  Sales,  yoI.  16,  pp. 

51  S.  W.  600,  45  L.R.A.  212.  141-142. 

Note:  39  L.R.A.(N.S.)  1175.  11.  Priddy  v.  Smith,  106  Ark.  79, 

6.  Washington  v.  Soria,  73  Miss.  152  S.  W.  1028,  44  L.R.A.(N.S.)  286w 
665, 19  So.  485,  55  A.  S.  R.  555.  12.  Priddy  v.  Smith,  106  Ark.  79, 

7.  Poindexter  v.  Rawiings,  106  152  S.  W.  1028,  44  L.R.A.(N.S.)  286. 
Tenn.  97,  59  S.  W.  766,  82  A.  S.  R.  As  to  redemption  from  sales  foredos- 
369.  ing  mortgages,  see  Mortgages,  vol.  19, 

Note:  39  L.R.A.(N.S.)  1177.  p.  638  et  seq. 
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lien  as  in  the  nature  of  a  mortgage  in  so  far  as  the  right  to  redeem  is 
concerned.18 

XIII.  Recovery  by  Vendor  of  Purchase  Money  or  Damages 

365.  In  General. — An  action  to  recover  unpaid  purchase  money 
due  under  an  absolute  conveyance  of  real  estate  is  transitory  and  not 
local.1*  The  oral  promise  of  the  purchaser  made  during  the  prelim- 
inary negotiations  is  merged,  it  has  been  held,  in  a  purchase  money 
note  given  at  the  time  of  the  consummation  of  the  contract,  and  the 
vendor  cannot  waive  it  and  sue  on  the  original  promise,16  and  if  there 
js  a  fraudulent  alteration  of  the  note  precluding  a  recovery,  the  vendor 
^  not  thereby  remitted  to  a  right  of  action  on  the  original  promise.1* 
According  to  the  view  taken  in  other  oases,  however,  the  vendor  may 
maintain  an  action  on  the  original  contract  of  purchase  and  is  not 
required  to  resort  to  an  action  on  the  purchase  money  notes.17  Where 
the  contract  is  executory  and  the  promise  of  the  purchaser  to  pay  the 
purchase  money  is  independent  of  the  vendor's  agreement  to  .con- 
vey,18 an  action  will  lie  for  the  unpaid  and  overdue  purchase  money 
though  there  has*  been  no  conveyance  or  offer  to  convey  on  the  pari 
of  the  vendor.19  It  is  otherwise,  however,  where  the  agreement  of 
the  vendor  to  convey  and  of  the  purchaser  to  pay  are  dependent;  *♦ 
and  it  is  the  gefieral  rule  that  where  the  purchase  money  is  payable 
in  instalments  the  conveyance  to  be  made  when  the  last  instalment  is 
paid,  and  the  vendor  allows  the.  whole  to  remain  unpaid  until  the  last 
instalment  becomes  due,  he  must  then,  if  he  desires  to  recover  the 
whole  purchase  money,  tender  a  conveyance  before  he  can  sue*1    He 

13.  Note:  44  L.R.A.(N.S.)   285.         (L.  ed.)  822;  Sayre  v.  Craig,  4  Art. 

14.  Smith  v.  Allen,  18  Wash.  1,  50  10,  37  Am.  Dec.  757;  Burrows  v. 
Pac.  783,  63  A.  S.  R.  864,  39  L.R.A.  Yount,  6  Blackf.  (Ind.)  458,  39  Am. 
82.  As  to  venue  generally,  see  Venue,  Dec.  439;  Hageman  v.  Sharkey,  1 
post.  How.   (Miss.)  277,  29  Am.  Dec.  627; 

15.  Wheel ock  v.  Freeman,  13  Pick.  Coleman  v.  Rowe,  5  How.  (Miss.)  460, 
(Mass.)  165, 23  Am.  Dec.  674.  37  Am.  Dec.  164;  Biddle  v.  Coryell,  18 

16.  Wheelock  v.  Freeman,  13  Pick.  N.  J.  L.  377,  38  Am.  Dec.  521. 
(Mass.)  165,  23  Am.  Dec.  674.     See      Note:  21  L.R.A.(N.S.)  382. 
Alteration  of  Instruments,  vol.  1,      20.  Smith  v.  Henry,  7  Ark.  207,  44 
pp.  1005-1006.  Am.  Dec.  540;  Naftzger  v.  Gregg,  99 

17.  Coaling  Coal,  etc.,  Co.  v.  How-  Cal.  83,  33  Pac.  757,  37  A.  S.  R.  23; 
ard,  130  Ga.  807,  61  S.  E.  987,  21  Biddle  v.  Coryell,  18  N.  J.  L.  377,  38 
L.R.A.(N.S.)  1051.  See  Payment,  Am.  Dec.  521;  Parker  v.  Parmele,  2a 
vol.  21,  p.  70  et  seq.,  as  to  when  the  ac-  Johns.  (N.  Y.)  130, 11  Am.  Dec.  253; 
ceptance  of  a  note  constitutes  payment  Ashley  v.  Dixon,  48  N.  Y.  430,  8  Am. 
and  prevents  resort  to  the  original  con-  Rep.  559 ;  Stillman  v.  Canales,  25  Tex. 
sideration.  313,  78  Am.  Dec.  530. 

18.  See  snpra,  par.  168  et  seq.  Note :  64  Am.  Dec.  537. 

19.  Loud  v.  Pomona  Land,  etc.,  Co.,  1.  Rankle  v*  Johnson,  30  HI.  328, 
153  U.  S.  564, 14  S.  Ct.  928,  38  U.  S.  83  Am.  Dec.  191;  Beecher  v.  Conradt* 
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has,  however,  been  permitted  to  sue  for  the  earlier  instalments  without 
such  a  tender  though  the  last  instalment  has  also  become  due.8  The 
question  has  sometimes  arisen  as  to  whether  the  vendor  may  bring 
his  action  for  damages  on  the  theory  of  an  anticipatory  breach  of 
contract  prior  to  the  time  for  performance  by  the  purchaser,  where 
the  latter  has  absolutely  refused  to  complete  the  purchase.  In  most 
jurisdictions  the  theory  of  anticipatory  breach  is  recognized.8  In 
some  jurisdictions  the  theory  is  repudiated,  and  an  action  by  the  ven- 
dor, before  the  time  for  performance  by  the  purchaser  has  arrived, 
is  held  not  to  be  maintainable.4  Where  the  purchaser  is  put  into  and 
enjoys  the  possession  of  the  land,  interest  should  be  allowed  on  the 
purchase  money  from  the  time  it  becomes  due  and  payable.5 

366,  Form  of  Remedy. — The  vendor  may  maintain  an  action  for 
damages  in  case  of  the  purchaser's  wrongful  refusal  to  complete  the 
contract.6  If  the  contract  has  been  executed  by  a  conveyance  he  may 
maintain  an  action  at  law  for  the  unpaid  purchase  money ; 7  and  in 
such  a  case  the  fact  that  the  purchaser  has  not  signed  the  deed  of  con- 
veyance or  any  written  memorandum  of  an  executory  contract  does 
not  enable  him  to  set  up  the  statute  of  frauds  in  defense.8  The  au- 
thorities are  conflicting  as  to  whether  an  action  of  -covenant  may  be 
maintained  by  the  vendor  where  the  purchaser  does  not  sign  the  deed. 
Some  courts  disregard  the  technical  rules  applicable  to  the  action  of 
covenant  and  permit  the  vendor  to  maintain  such  an  action.  Other 
cases,  however,  deny  that  the  agreements  in  the  deed  by  the  purchaser 
in  the  form  of  covenants  bind  him  as  such  if  he  does  not  sign  the 
deed,  and  deny  the  vendor  the  right  to  sue  in  covenant  for  a  breach.9 
According  to  the  weight  of  the  authorities  if  the  contract  is  executory 
and  the  agreements  to  convey  and  to  pay  the  purchase  money  are 
dependent,  the  vendor  cannot  maintain  an  action  for  the  purchase 

13  N.  7. 108,  64  Am.  Dec.  535;  Hogan  43  L.R.A.  109;  Old  Colony  R.  Corp.  v. 
v.  Kyle,  7  Wash.  595,  35  Pac.  399,  38  Evans,  6  Gray  (Mass.)  25,  66  Am.  Dec. 
A.  S.  R.  910.  394;  Alien  v.  Mohn,  86  Mich,  328,  49 

Note:  4  Ann.  Cas.  791.  N.  W.  52,  24  A.  S.  R.  126. 

2.  Biddle  v.  Coryell,  18  N.  J.  L.  377,  7^  Washington  v.  Soria,  73  Miss. 
38  Am.  Dec.  521.  665, 19  So.  485,  55  A.  S.  R.  555. 

3.  Baney  v.  Killmer,  1  Pa.  St.  30,  44  8  Da^g  v.  Butler,  45  Fed.  332, 10 
Am  Dec.  109. m  See  Contracts,  vol.  6.  LRA  469;  Linscott  v.  Mclntire,  15 
p.  1023  et  seq.;  Sales,  vol.  23,  p.  1408  Me^  m^  33  Am  Dec>  602.  Washin?ton 

et >?e<k     •  1        xr     *       ha  wOM  wn    v.  Soria,  73  Miss.  665,  19  So.  485,  55 
4   Daniels  v  Newton,  114  Mass.  530,  '  ^  ^  Qy  ^ 

19  Am.  Rep.  384.  :   „-        7ft7 

6.  Bailey  v.  James,  11  Grat.  <Va.)    V0J;  &>*•  '°7- 
468,  62  Am.  Dec.  659;  Garrard  v.  Dol-   p  9'  *™  *  S^J^~?  J 
lar,  49  N.  C.  175,  67  Am.  Dec.  271.         Co,  107  Md.  7Q,  «  AU.  301,  126  A,  S. 

Note :  67  Am.  Dec.  277.  See  supra,  R-  33 '  >  15  Ann.  Cas.  678,  14  L.K.A. 
P^.  271.  .       (N.S.)  80? 

6.  Glock  v.  Howard,  etc.  Colony  Co,  Note :  1  L.R.A.  381.  See  Covb- 
123  Cal.  1,  55  Pac.  713,  69  A.  S.  R.  17,  nants,  vol.  7,  pp.  1O88kL0B0. 
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money,  after  a  tender  of  the  conveyance,  but  can  only  recover  at  law 
damages  for  breach  of  the  contract.10  This  is  the  rule  laid  down  in 
the  leading  English  case  of  Laird  v.  Price  (7  Mees  &  W.  474)  decided 
in  1841, n  and  the  reason  given  is  that  the  title  to  land  can  only  pass 
by  deed  and  a  recovery  of  the  purchase  money  will  leave  the  title  in 
the  vendor.1*  In  other  jurisdictions  in  this  country  the  vendor,  if 
he  has  tendered  performance  on  his  part,  is  permitted  to  recover  the 
purchase  money.18  According  to  the  great-  weight  of  authority  the 
remedy  in  equity  by  way  of  specific  performance  is  mutual,  and  there- 
fore the  vendor  majr  sue  for  specific  performance,  though  he  also  has 
a  remedy  by  an  action  at  law  to  recover  the  purchase  money,  and  a 
fortiori  this  is  true  where  the  rule  prevails  that  in  an  action  at  law 
the  vendor  is  restricted  to  a  recovery  of  damages,  the  measure  of  which 
is  the  difference  between  the  contract  price  and  the  value  of  the  land, 
and  cannot  recover  the  entire  purchase  money.14  The  decree  for  spe- 
cific performance  in  such  a  case  may  be  enforced  by  attachment  for 
contempt.1* 

367.  Effect  of  Provision  for  Forfeiture  of  Payments  or  Deposit. — 
As  a  general  rule  provisions  in  effect  authorizing  a  forfeiture  of  the 
contract  for  default  of  the  purchaser  in  paying  instalments  of  tho 
purchase  money  confer  on  the  vendor  an  additional  remedy  which  it 
is  optional  with  him  to  take  advantage  of,  and  the  courts  are  not  in- 
clined to  permit  the  purchaser  to  take  advantage  of  his  own  default 
and  escape  further  liability  on  the  contract  unless  its  terms  clearly 
require  this  construction.16  And  a  provision  for  the  forfeiture  of  a 
deposit  or  payments  on  the  failure  of  the  purchaser  to  perform  will 
not  necessarily  deprive  the  vendor  of  his  right  to  have  specific  per- 

10.  Prichard  v.  Mulhali,  127  la.  545,  Note :  4  Ann.  Cas.  791. 

103  N.  W.  774,  4  Ann.  Gas.  789  (disap-  14.  Watts  v.  Waddle,  6  Pet.  389,  8 

proving  as  dictum  contrary  statement  U.  S.  (L.  ed.)  437;  Glook  v.  Howard, 

in  earlier  case) ;  Old  Colony  R.  Corp.  etc.,  Colony  Co.,  123  Cal.  1,  55  Pac. 

v.  Evans,  6  Gray  (Mass.)  25,  60  An*.  713,  69  A.  S.  R.  17,  43  L.R.A..  199; 

Dec  394;   Freeman  v.  Paulson,  107  Old  Colony  R.  Corp.  v.  Evans,  6  Gray 

Minn.  64, 119  N.  W.  651, 131  A.  S.  R.  (Mass.)  25,  66  Am*  Dec.  394;  Rees  v. 

438;  Hogan  v.  Kyle,  7  Wash.  595,  35  Smith,  1  Ohio  124,  13  Am.  Dec.  599. 

Pac.  399,  38  A.  8.  R.  910.  gee  Specific  Performance,  vol.  25, 

Notes:  66  Am.  Dec.  405;  67  Am.  pp   272-273 

Dec   275;  4  Ann.  Cas.  791.  f5>  Kennedy  v.  Gramling,  33  S.  C. 

If  the  agreements  are  independent  367  u  g  E  10gl  26  A  £'  R  m 
an  action  for  the  purchase  money  may       16   AU  M  ^ 

a  u^E^T^E  ffi         *r*»  * Ye^  (T<**->  43*>  »  *■• 

12.  Prichard  v.  Mulhali,  127  la.  545,  De«-  a125-  _    A        ^        Mn     T  ^  a 
103  N.  W.  774,  4  Ann.  Cas.  789.  No^L  7    Am'   Dec-    276;    LJiJL 

13.  Dunn  v.  Mills,  70  Kan.  656,  79  l916^  893. 

Pac.  146,  502,  3  Ann.  Cas.  363.  See  See  infra,  par.  406,  as  to  the  re- 
also  Garrard  v.  Dollar,  49  N.  C.  175,  67  covery  by  the  purchaser  of  payments 
Am.  Dec.  271.  or  deposits  generally. 
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formance  of  the  contract.17  The  express  terms  of  the  contract  may, 
however,  restrict  the  vendor  to  a  declaration  of  the  forfeiture  of  the 
purchaser's  rights,  thereby  in  effect  giving  the  purchaser  the  right 
to  terminate  his  own  liability  for  further  performance.16  The  amount 
of  the  deposit  or  payments  forfeited  is  to  be  deducted  from  the  general 
damages  recoverable.19 

368.  Defenses  Generally. — Asa  general  rule  the  exercise  by  the 
vendor  of  his  right  to  declare  a  forfeiture  of  the  contract  because  of 
the  purchaser's  default  in  payments  of  the  purchase  money  precludes 
a  recovery  by  the  vendor  of  overdue  instalments  of  the  purchase 
money.80  This  is  especially  true  where  the  rights  of  the  purchaser 
have  been  terminated  by  a  decree  of  strict  foreclosure.1  If  the  vendor 
has  recovered  a  judgment  for  the  whole  or  a  part  of  the  purchase 
money,  a  court  of  equity  will,  upon  his  subsequent  termination  of 
the  contract  for  the  default  of  the  purchaser,  relieve  the  latter  from 
liability  on  the  judgment.2  In  a  few  jurisdictions  it  id  held  that  where 
the  contract  is  executory  and  the  vendor  recovers  a  judgment  for  pur- 
chase money  and  sells  on  execution  the  interest  of  the  purchaser  in 
the  land,  he  is  regarded  as  selling  both  his  own  interest  by  virtue  of 
his  retention  of  the  title  as  well  as  the  interest  of  the  purchaser,8  and 
where  the  judgment  is  recovered  for  an  instalment  of  the  purchase 
money  and  the  vendor  becomes  the  purchaser  at  the  execution  sale,  it 
is  held  that  he  cannot  thereafter  recover  for  subsequent  instalments.4 

369.  Defects  in  Title;  Fraud. — If  the  deed  of  conveyance  contains 
no  covenants  of  title  the  rule  of  caveat  emptor  applies,  and  if  there  is 
no  fraud  on  the  part  of  the  vendor  neither  failure  of  nor  defects  in 
the  title  constitute  a  defense  to  an  action  for  the  agreed  price,5  and 
this  is  equally  true  of  an  executory  contract  to  convey  merely  whatever 
title  or  interest  the  vendor  may  have  in  the  land  as  distinguished 
from  an  agreement  to  convey  the  land,  as  in  such  a  case  no  agree- 

17.  Koch  v.  Streuter,  218  111.  546,  76  Atl.  633,  L.R.A.1916C  886. 
N.  E.  1049,  2  L.R.A.(N.S.)  210;  Pow-       2.  Note:  L.R.A.1916C  895. 
ell  v.  Dwyer,  149  Mich.  141, 112  N.  W.       3.  See  supra,  par.  192. 

499,  11  L.R.A.(N.S.)  978.  4.  Graff  v.  Kelly,  43  Pa.  St.  453,  82 

Note:  2  L.R.A.(N.S.)  210..  Am.  Dec.  580. 

See  Specific  Performance,  vol.  25,      Note:  L.R.A.1916C  897. 
pp.  230-231.  5.  Barkhamsted   v.    Case,  5    Conn. 

18.  K.  P.  Min.  Co.  v.  Jacobs  on,  30  528,  13  Am.  Dee.  92;  McDonough  v. 
Utah  115,  83  Pac.  728,  4  L.R.A.(N.S.)  Martin,  88  Giu  675,  16  S.  B.  59,  18 
755.  L.R.A.  343;  Abbott  v.  Allen,  2  Johns. 

Notes:  4  L.R.A.(N.S.)  755;  L.R.A.  Ch.  (N.  Y.)  519,  7  Am.  Dec.  554. 

1916C  893.  Notes :  13  Am.  Dee.  94 ;  5  L.R.A.  45 ; 

19.  Curtis  v.  Aspinwall,  114  Mass.  7  LJt.A.(N.S.)  458;  21  L.R.A.(N.S.) 
187,  19  Am.  Rep.  332.  385. 

Note:  67  Am.  Dec.  280.  As  to  when  covenants  of  title  will 

20.  Note:  L.R.A.1916C  893.  be  implied,  see  Covwants,  vol.  7,  p. 
1.  Waite  v.  Stanley,  88  Vt.  407,  92  1093  et  seq. 
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ment  for  a  godd  or  marketable  title  is  implied.0    It  is  also  the  general 
role  that  if  the  conveyance  contains  covenants  of  title  the  purchaser, 
if  there  has  been  no  eviction  or  fraud  or  breach  entitling  him  to  sub- 
stantial damages,  must  rely  on  the  covenants,  and  cannot  set  up  de- 
fects in  the  title  in  defense  of  an  action  for  the  purchase  money.7 
This  ia  also  generally  held  true  where  the  contract  is  executory  and 
the  purchaser  has  been  let  into  and  remains  in  the  undisturbed  pos- 
session of  the  land;  he  will  not  be  permitted  in  such  a  case,  if  his 
agreement  to  pay  is  independent  of  the  vendor's  agreement  to  convey, 
to  retain  the  possession  and  benefits  of  the  contract  in  so  far  as  exe- 
cuted and  at  the  same  time  deny  his  obligation  to  pay  the  purchase 
money.8    If  the  contract  is  executory  and  the  agreement  of  the  ven- 
dor to  convey  a  good  title  and  that  of  the  purchaser  to  pay  the  pur- 
chase money  are  dependent,  the  vendor  must  offer  and  be  able  to 
convey  such  a  title  to  enable  him  to  maintain  an  action  against  the 
purchaser  for  the  purchase  money,  and  consequently  the  latter  may  set 
up  defects  in  the  vendor's  title  in  defense  of  such  an  action.9    Fraud 
on  the  part  of  the  vendor  is  not  available  as  a  defense  in  bar  of  an 

6.  Herrod  v.  Blackburn,  56  Pa.  St.  Port  (Ala.)  434,  33  Am.  Dee.  324; 
103,  94  Am,  Dec.  49.  See  supra,  par.  Giles  v.  Williams,  3  Ala.  316,  37  Am. 
200.  Dee.   692;   Worley   v.   Nethercott,   91 

7.  Greenleaf  v.  Cook,  2  Wheat.  13,  Cal.  512,  27  Pac.  767,  25  A.  S.  R.  209 ; 
4  U.  S.  (L.  ed.)  172;  Union  Stave  Co.  Long  v.  Allen,  2  Fla.  403,  50  Am.  Dee. 
v.  Smith,  116  Ala.  416,  22  So.  275,  67  281;  Dunn  v.  Mills,  70  Kan.  656,  79 
A.  S.  R.  140 ;  Randall  v.  Bourgardez,  Pac.  146,  502,  3  Ann.  Cas.  363 ;  Cole- 
23  Fla.  264,  2  So.  310, 11  A.  S.  R.  379;  man  v.  Rowe,  5  How.  (Miss.)  460,  37 
Whisler  v.  Hicks,  5  Blackf.  (Ind.)  100,  Am.  Dec.  164;  Smith  v.  Busby,  15  Mo. 
33  Am.  Deo.  454;  Timms  v.  Shannon,  387,  57  Am.  Dec.  207;  Mclndoe  v. 
19  Md.  296,  81  Am.  Dec.  632;  Brown  v.  Morman,  26  Wis.  588,  7  Am.  Rep.  96. 
Manning,  3  Minn.  35, 74  Am.  Dec.  736;  But  see  Feemster  v.  May,  13  Smedes 
Coleman  v.  Rowe,  5  How.  (Miss.)  460,  &  M.  (Miss.)  275,  53  Am.  Dec.  83? 
37  Am.  Dec.  164;  Dennis  v.  Heath,  11  Cooper  v.  Singleton,  19  Tex.  260,  70 
Smedes  &  M.  (Miss.)  206,  49  Am.  Dec.  Am.  Dee.  833. 

51;  Guice  v.   Sellers,  43  Miss.  52,  5  Notes:  53  Am.  Dee.  84;  21  L.R.A. 

Am.  Rep.  476";  Morrison  v.  Edgar,  16  (N.S.)  363. 

Mo.  411,  57  Am.  Dec.  236 ;  Carter  v.  9.  Runkle  v.  Johnson,  30  HI.  328, 

Butler,  264  Mo.  306,  174  S*  W.  399,  83  Am.  Dec.  191 ;  Feemster  v.  May,  13 

Ann.  Cas.  1917 A  483;  Grant  v.  Tall-  Smedes  &  M.  (Miss.)  275,  53  Am.  Dec. 

man,  20  N.  Y.  191,  75  Am.  Dec.  384;  83  (overruled  in  later  case  on  the  ques- 

Munro  v.  Long,  35  S.  C.  354, 14  S,  E.  tion  as'  to  the  independency  of  the 

824,  28  A.  S.  R.  851;.  Lynch  v.  Baxter,  agreements, ,  see    53    Am.    Dec.    84 

4  Tex.  431,  51  Am.  Dec.  735.    See  also  note) ;  Howard  v.  Kimball,  65  N.  C. 

Woodall  v.  Kelly,  85  Ala.  368,  5  So.  175,  6  Am.  Rep.  739;  Negley  v.  Lind- 

164,  7  A.  S.  R.  57;  Sharpe  v.  Gibson,  1  say,  67  Pa.  St.  217,  5  Am.  Rep.  427. 

Har.  &  J.  (Md.)  447,  2  Am.  Dec.  529.  Note:  21  LiUL(N.S.)  380. 

But  see  Lafferty  v.  Evans,  17  Okla.  247,  See  supra,  par.  365;  and  see  supra,  » 

87  Pac.  304,  21  L.R.A.(N.S.)  363.  par.  168  et  seq.,  as  to  when  the  ven- 

Notes:  40  Am.  Dec.  334;  21  L.R.A.  dor's  agreement  to  convey  and  the  pur- 

(N.S.)  363;  3  Ann.  Cas.  365.  chaser's  agreement  to  pay  are  depend- 

8.  Larkin  v.  Montgomery  Bank,  9  ent  or  independent. 
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action  for  the  purchase  money  if  he  has  not  properly  exercided  his 
right  to  rescind  for  such  cause  by  a  return  or  reconveyance  of  the 
land.10 

370.  Equitable  Relief  Generally. — The  cases  are  not  in  accord  as  to 
when  equitable  relief  will  be  awarded  a  purchaser  on  account  of  de- 
fects in  the  vendor's  title.11  Relief  is  more  readily  awarded  where 
the  contract  is  executory  than  where  it  is  executed  by  a  conveyance. 
And  in  the  former  case,  though  the  agreement  of  the  vendor  to  convey 
and  of  the  purchaser  to  pay  are  independent,  a  court  of  equity  may 
nevertheless  enjoin  the  maintenance  of  an  action  for  the  purchase 
money,  on  the  ground  of  the  inability  of  the  vendor  to  convey  a 
good  title.12  It  has  been  held,  however,  that  this  relief  will  not  be 
granted  where  the  purchaser  is  in  the  undisturbed  possession  of  the 
land.13  As  has  been  said  in  regard  to  such  case,  if  the  purchaser 
chooses  not  to  rescind,  but  to  retain  possession  under  the  contract,  he 
can  do  so  only  on  condition  that  he  pays  the  purchase  money  and 
interest  according  to  the  contract.'  It  is  considered  that  he  is  willing 
to  receive  such  title  as  the  vendor  is  able  to  give,  and  content  with  the 
personal  responsibility  of  the  vendor  on  his  covenants  in  case  the  title 
actually  fails  and  he  is  afterward  dispossessed.14  Where  the  contract 
has  been  executed  by  a  conveyance  it  has  frequently  been  held  that 
if  the  purchaser  is  in  the  undisturbed  possession  of  the  land',  equitable 
relief  will  not  be  granted  against  the  enforcement  of  the  payment  of 
unpaid  purchase  money  where  there  has  been  no  fraud  on  the  part  of 
the  vendor  or  breach  of  covenant  entitling  the  purchaser  to  a  recovery 
of  substantial  danfages,  and  in  such  a  case  the  court  will  not  enjoin 
an  action  at  law  to  recover  the  purchase  money  or  grant  relief  against 
a  judgment  recovered  therefor.16  And  it  has  been  held  that  the  mere 
insolvency  of  the  purchaser  is  not  ground  for  such  equitable  relief.1* 
JS  there  has  been  a  breach  of  covenant  relief  may  be  awarded  by  way 

10.  Van.  Epps  v.  Harrison,  5  Hill  Am.  Dec.  136;  Coleman  v.  Rowe,  5 
(N.  Y.)  63,  40  Am.  Dec.  314.  How.  (Mass.)  460,  37  Am.  Dec  164; 

11.  Note:  7  L.R.A.(N.S.)  445  et  seq.  Vicke  v.  Percy,  7  Smedea  &  M.  (Miss.) 

12.  Galloway  v.  Finley,  12  Pet.  264,  266,  45  Am.  Dec.  303 ;  Abbott  v.  Allen, 
9  U.  S.  (L.  ed.)  1079.  2  Johns.  Ch.  (N.  Y.)  619,  7  Am.  Dec. 

Note:  7  L.R.A.(N.S.)  449.  554.  Woodruff  v.  Bunce,  9  Paige  (N. 

,ir      rTo,  !'     ^?weW    V??W*  Y.)  443,  38  Am.  Dec.  659;  Coleman  v. 
(Mass.)  460,  37  Am- Dec  164;  Mcln-  mittl     79  g    c    212   60  g    B   523 

doe  vMorman,  26  Wis.  588,  7  Am.   12g  A  SRm.  Elliott  v.  3^^, 

14   Mclndoe  v.   Morman,  26  Wis.  *  Humph.   (Tenn  )  99    40  Am.  De* 
588  7  Am   Rep,  96  "™*  Kansas  City  Land  Co.  v.  Hill,  87 

15.  Patton  v.  Taylor,  7  How.  132, 12  **»■  589,  11  S.  W.  797,  5  L.RJL  45. 
TJ.  S.  (L.  ed.)  637;  Noonan  v.  Lee,  2  Notes:  7  Am.  Dec.  558;  45  Am.  Dec 
Black  499,  17  U.  S.  (L.  ed.)  278;  305;  5  KR.A.  46;  7  L.R.A.(N.S.)  445, 
Randall  v.  Bourgardez,  23  Fla.  264,  2  455;  21  L.BLA.(N.S0  376. 
So.  310,  11  A.  S.  R.  379;  Morrison  v.  16.  Patton  v.  Taylor,  7  How.  132, 
Beckwith,  4  T.  B.  Mon.  (Ky.)  73,  10  12  U.  S.  (L.  ed.)  637* 
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of  an  equitable  set-off  of  the  damages  recoverable  against  the  unpaid 
purchase  money;  u  and  the  insolvency  or  nonresidency  of  the  vendor 
has  frequently  been  considered  a  substantial  ground  for  awarding 
equitable  relief.18  • 

371.  Qualifications  of  General  Rule. — Tn  a  well  considered  case  in 
a  federal  court  it  was  laid  d6wn  as  a  rule  that  a  court  of  equity  should 
issue  an  injunction  to  stay  an  action  at  law  for  the  recovery  of  the 
purchase  price  until  the  defense  of  reduction  arising  out  of  a  breach 
of  covenant  is  allowed,  whenever  the  remedy  at  law  is  less  certain, 
prompt  and  efficient  to  attain  the  ends  of  justice,  either  because  the 
interest  of  the  parties  require  that  the  title  to  the  land  should  be  per- 
fected, that  their  rights  should  be  adjudicated,  and  that  litigation 
over  it  should  be  closed,  or  because  it  entails  circuity  of  action,  or  be- 
cause there  is  a  serious  danger  of  unjustifiable  loss  or  injury  to  the 
purchaser  which  a  court  of  equity  may,  but  a  court  of  law  cannot, 
prevent.19    And  the  courts  in  quite  a  number  of  jurisdictions  have 
gone  much  further  than  the  courts  in  England  and  in  most  jurisdic- 
tions in  this  country,  in  awarding  equitable  relief  to  a  purchaser  by 
way  of  a  retention  of  unpaid  purchase  money  on  account  of  defects  in 
the  vendor's  title ;  and  hold,  though  the  purchaser  is  in  the  undis- 
turbed possession,  that  a  reasonable  probability  of  eviction  or  the  as- 
sertion of  a  superior  equity  may  constitute  ground  for  awarding  him 
relief.40    It  is  still  recognized,  however,  in  such  jurisdictions,  that  an 
alleged  probability  of  eviction  is  a  very  delicate  ground  on  which  to 
award  such  relief,  as  the  court  has  not  before  it  the  paramount  claim- 
ant on  whose  will  and  rights  the  liability  to  eviction  depends  and  it 
is  possible  that  he  may  never  attempt  to  assert  them,  and  the  court 
will  not  on  the  mere  ground  of  a  possibility  of  eviction  permit  a  pur- 

17.  Cullum  v.  Branch  Bank,  4  Ala.  87  Pae.  304,  21  L.R.A.(N.S.)  363; 
21,  37  Am.  Dec.  725;  Andrews  v.  Mc-  Beaupland  v.  McKeen,  28  Pa.  St.  124, 
Coy,  8  Ala.  920,  42  Am.  Dee.  669;  70  Am.  Dec.  116;  Wilson  v.  Ott,  173 
Woodruff  v.  Bunce,  9  Paige  (N.  Y.)  Pa.  St.  253,  34  Atl.  23,  51  A.  S.  R.  767; 
443,  38  Am.  Dec.  559;  Ingram  v.  Mor-  Cooper  v.  Singleton,  19  Tex.  260,  70 
gan,  4  Humph.  (Tenn.)  66,  40  Am.  Am.  Dec.  333;  Ralston  v.  Miller,  3 
Dec.  626;  Stockton  v.  Cook,  3  Mtmf.  Rand.  (Va.)  44,  15  Am.  Dec.  704; 
(Va.)  68,  5  Am.  Dec.  504.  Heavner  v.  Morgan,  30  W.  Va.  335,  4 

Note:  6  L.R.A.  46.  S.  E.  406,  8  A.  S.  R.  55;  Harvey  v. 

18.  Yonge  v.  McCormick,  6  Fla.  368,  Ryan,  59  W.  Va.  134,  53  S.  E.  7,  115 
63  Am.  Dec.  214;  Morrison  v.  Beck-  A.  S.  R.  897,  7  L.R.A.(N.S.)  445; 
with,  4  T.  B.  Mon.  (Ky.)  73,  16  Am.  Hart  v.  Larkin,  66  W.  Va.  227,  66  S. 
Dee.  136.  E.  331,  135  A.  S.  R.  1027.    See  also 

Note:  7  L.R.A.(N.S.)  451.  Gans  v.  Renshaw,  2  Pa.   St.   34,  44 

19.  Williams  v.  Neely,  134  Fed.  1,  Am.  Deo.  152;  Beck  v.  Ulrich,  13  Pa. 
67  C.  C.  A.  171,  69  L.R.A.  232  (this  St.  636,  53  Am.  Dec.  507;  Lloyd  v. 
ease  involved  annuities  charged  on  the  Farrell,  48  Pa.  St.  73,  86  Am.  Dec. 
land  and  established  by  a  decree  of  563. 

court).  Notes:  70  Am.  Dec.  340;  7  L.R.A. 

20.  Lafferty  v.  Evans.  17  Okla.  247,    (N.S.)  446;  21  L.R.A.(N.S.)  363. 
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chaser  whoee  possession  has  not  been  disturbed  or  title  questioned  to 
retain  the  possession  and  avoid  liability  for  the  purchase  money  on 
the  ground  of  alleged  defects  in  his  vendor's  title.1  And  if  at  the 
time  of  the  conveyance  the  purchaser  has  knowledge  of  a  defect  in  his 
vendor's  title  he  cannot  avail  himself  thereof  in  defense  to  an  action 
for  the  purchase  money  if  there  has  been  no  eviction  or  breach  of 
covenant,  but  must  rely  for  relief  on  the  covenants  in  his  deed  in  case 
of  a  subsequent  breach.2  Where  the  vendor  has  been  guilty  of  fraud, 
this  is  considered  a  special  ground  for  equitable  interference  for  the 
purpose  of  enabling  the  purchaser  to  exercise  his  right  of  rescission  ,* 
or  to  enable  him  to  secure  a  deduction  from  the  unpaid  purchase 
money  to  the  extent  of  his  damages.4 

372.  Set-off  and  Recoupment — It  is  held,  in  many  jurisdictions, 
that  if  there  has  been  a  breach  of  covenant  on  the  part  of  the  vendor, 
the  purchaser  may  set  off  or  recoup  the  damages  to  which  he  is  en- 
titled when  sued  at  law  for  the  purchase  money ;  *  and  it  is  held  imma- 
terial that  the  obligation  of  the  purchaser  to  pay  is  evidenced  by  a 
note  or  the  like  on  which  the  action  is  brought6  Where  the  vendor 
has  been  guilty  of  fraud  the  purchaser  may  likewise  recoup  such  dam- 
ages as  he  would  be  entitled  to  recover,7  and  a  fortiori  such  a  deduction 

1.  Beaupland  v.  McKeen,  28  Pa.  St.  384;  Cowdrey  v.  Coit,  44  N.  Y.  382,  4 
124,  70  Am.  Dec  115;  Ralston  v.  Am.  Rep.  690;  Brady  v.  Bank  of  Corn- 
Miller,  3  Rand.  (Va.)  44,  15  Am.  Dec.  merce,  41  Okla.  473,  138  Pac.  1020, 
704;  Harvey  v.  Ryan,  59  W.  Va.  134,  Ann.  Cas.  1915B  1019;  Share  v.  An- 
53  S.  E.  7, 115  A.  S.  R.  897,  7  L.R.A.  derson,  7  Serg.  &  R.  (Pa.)  43,  10  Am. 
(N.S.)  445.  See  also  Waddell  v.  Deo.  421;  Tod  v.  Gallagher,  16  Serg.  & 
Latham,  71  Miss.  351, 15  So.  32,  42  A.  R.  (Pa.)  261, 16  Am.  Dec.  571;  Lighty 
S.  R.  467;  Fuhrman  v.  Loudon,  13  v.  Shorb,  3  Pen.  &  W.  (Pa.)  447,  24 
Serg.  &  R.  (Pa.)  386,  15  Am.  Dec.  Am.  Dee.  334;  Wolbert  v.  Lucas,  10 
608;  Lighty  v.  Shorb,  3  Pen.  &  W.  Pa.  St.  73,  49  Am.  Dec.  578;  Wilson  v. 
(Pa.)  447,  24  Am.  Dec.  334.  Cochran,  48  Pa.  St.  107,  86  Am.  Dec 

Note:  70  Am.  Dec.  333.  574;  Weakland  v.  Hoffman,  50  Pa.  St 

2.  Lighty  v.  Shorb,  3  Pen.  &  W.  513,  88  Am.  Dec,  560;  Bond  v.  Quat- 
(Pa.)  447,  24  Am.  Dec  334;  Wilson  flebaum,  1  McCord  (S.  C.)  584, 10  Am. 
v.  Cochran,  48  Pa.  St.  107,  86  Am.  Dec  702;  Butcher  v.  Peterson,  26  W. 
Dec.  574;  Cooper  v.  Singleton,  19  Tex.  Va.  447,  53  Am.  Rep.  89;  Smith  v. 
260,  70  Am.  Dec.  333.  Ward,  66  W.  Va,  190,  66  S.  B.  234,  33 

Notes:    7    L.R.A.(N.S.)     460;    21  L.R.A.(N.S.)  1030.    But  see  Cullum  v. 

L.R.A.(N.S.)  385.  Branch  Bank,  4  Ala.  21,  37  Am.  Dec. 

3.  Boyce  v.  Grundy,  3  Pet.  210,  7  U.  725;  Lloyd  v.  Jewell,  1  Greenl.  (Me.) 
S.  (L.  ed.)  655;  Greenlee  v.  Gaines,  352, 10  Am.  Dec  73.  See  Covenants, 
13  Ala.  198,  48  Am.  Dec.  49 ;  Ingrain  vol.  7,  pp.  115-116. 

v.  Morgan.  4  Humph.  (Tenn.)  66,  40  6.  Williams  v.  Neely,  134  Fed.  1,  67 

Am.  Dec  626.  C.  C.  A.  171,  69  L.R.A.  232. 

Note:  7  L.R.A.(N.S.)  448.  7.  Farrar  v.  Churchill,  135  U.  S. fl09, 

4.  Note:  7  L.R.A.(N.S.)  448.  10  S.  Ct  771,  34  U.  S.  (L.  ed.)  246 

5.  Williams  v.  Neely,  134  Fed.  1,  67  (announcing  practice  in  Mississippi) ; 
C.  C.  A.  171,  69  L.R.A.  232  (citing  Mulford  v.  Shepard,  1  Scam.  (111.) 
cases  from  many  jurisdictions) ;  Grant  583,  33  Am.  Dec.  432;  Hammatt  v. 
v.  Tallman,  20  N.  Y.  191,  75  Am.  Dec  Emerson,  27  Me.  308,  46  Am.  Dec 
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will  be  allowed  where  the  vendor  sues  in  equity  to  recover  the  purchase 
money,8  as  where  the  vendor  sues  to  foreclose  a  purchase  money 

mortgage.9 

373.  Measure  of  Damages  Generally. — The  vendor  is  entitled  to 
recover  nominal  damages  for  breach  of  contract  by  the  purchaser 
without  regard  to  his  actual  or  substantial  damages.10   As  regards  the 
substantial  damages  recoverable  the  loss  in  the  bargain  constitutes  the 
measure,  and  that  is  the  difference  between  the  price  fixed  in  the  con- 
tract and  the  salable  value  of  the  land  at  the  time  the  contract  was  to 
be  executed,11  deducting  whatever  has  been  paid  towards  the  purchase 
money ; 18  and  such  a  deduction  should  be  made  though  the  terms  of 
the  sale  are  that  the  purchaser  on  failure  to  complete  the  purchase 
shall  forfeit  the  payments  made  without  releasing  him  from  liability 
to  take  the  property.18    In  some  cases  though  the  contract  is  executory 
the  purchaser  is  permitted  to  recover  as  damages  for  the  purchaser's 
breach,  provided  a  conveyance  has  been  tendered  and  the  tender  kept 
good,  the  whole  unpaid  purchase  money.14    This  latter  is  the  equiva- . 
lent  of  the  rule  prevailing  in  some  jurisdictions  under  which  the 
vendor  is  permitted  under  similar  circumstances  to  sue  directly  for 
the  unpaid  purchase  money.15    Regardless  of  any  defaults  of  the  pur- 
chaser, before  the  vendor  can  recover,  as  the  basjp  of  substantial  dam- 
age, he  must  show  an  ability  to. have  performed  the  contract  accord- 
ing to  its  terms.1*    The  parties  may  by  an  express  provision  stipulate 
that  a  certain  sum  shall  be  paid  by  the  purchaser  as  liquidated  dam- 
ages on  his  failure  to  perform,  and  such  a  provision  will*  be  given 

598;  Brewer  v.  Harris,  2  Smedes  &  Am.  Dec.  394;  Allen  v.  Mohn,  86  Mich. 

M.  (Miss.)  84,  41  Am.  Dec.  587;  Van  328,  49  N.  W.  52,  24  A.  S.  R.  126; 

Epps  v.  Harrison,  5  Hill  (N.  Y.)  63,  Barnard  v.  Duncan,  38  Mo.  170,  90 

40  Am.  Dec  314.  Am.  Dec.  416;  Griswold  v.  Sabin,  51 

Notes:  40  Am.  Dec.  334.  N.  H.  167,  12  Am.  Rep.  76;  Hogan  v. 

8.  Akerly  v.  Vilas,  23  Wis.  207,  99  Kyle,  7  Wash.  595,  35  Pac.  390,  38  A. 

Am.  Dec  165.  S.  R.  910. 

O.McMichael  v.  Webster,  57  N.  J.       Notes:  66  Am.  Dec  405;  67  Am. 

Eq.  295,  41  Atl.  714,  73  A.  S.  R.  630.  Dec.  275;  24  A.  S.  R.  128;  4  Ann.  Cas. 

10.  Cowdery  t.   Greenlee,  126  Ga.  791 .  j5  Ann>  q^  475. 

786,  55  S.  E.  918,  8  L.R.A.(N.S.)  137       12#  Curtis  v.  Aspinwall,  114  Mass. 
11    Pears  v.  Memll,  9  Ark.  559,  50  187>  1Q  Am  Rcp  332;  A1,en  v  MohDf 

£?"  S?*i>      'taS^oo^  a     «    b    w.   86  Mich-  328>  49  N-  W-  52»  24  A-  S-  B- 
443,  25  Pae.  749,  22  A.  S.  R.  257;   -26 

Glock  v.  Howard,  etc.,  Colony  Co.,  123        *    «    ,.  A  -    ...  „    . 

Cal.  1,  55  Pac  713,  69  A.  S.  R.  17,  43       *£"**■  A%™wbS1>  114  Masa 
L.R.A.  199}  Cowdery  v.  Greenlee,  126  187, 19  Am.  Rep.  332. 
Ga.  786,  55  8.  B.  918,  8  L.R.A.(N.S.)       14-  Garrard  v.  Dollar,  49  N.  C.  175> 
137;  Prichard  ▼.  Mulball,  127  la.  545,  67  Am.  Dec  271. 
103  N.  W.  774,  4  Ann.' Cas.  789;  Nor-       15.  See  supra,  par.  366. 
ton  v.  Hinecker,  137  la.  750, 115  N.  W.       16.  McVeety  v.  Harvey  Mercantile 
612, 15  Ann.  Cas.  474;  Old  Colony  R.   Co.,  24  N.  D.  245, 139  N.  W.  586,  ' 
Corp.  v.  Evans,  6  Gray  (Mass.)  25,  66  Cas.  1915B  1028.   • 
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effect,  unless  the  situation  of  the  parties  and  the  surrounding  circum- 
stances show  that,  notwithstanding  the  words  used,  a  penalty  was  in- 
tended.17 Where  the  vendor  to  the  knowledge  of  the  purchaser  had 
only  an  option  or  executory  contract  for  the  purchase  of  the  land  and 
the  purchaser  knew  that  it  was  necessary  to  enable  the  vendor  to  ac- 
quire title  that  he  himself  should  perform  his  contract  to  purchase, 
the  vendor  has  been  permitted  to  recover  as  damages  for.  the  pur- 
chaser's breach  the  profits  which  he  would  have  made  if  the  contract 
had  been  performed.18 

374.  Resale  at  Purchaser's  Risk. — In  the  sale  of  chattels  the  rule 
is  recognized  in  many  jurisdictions  that  the  seller  may  resell  the  prop- 
erty on  account  of  the  buyer  and  recover  the  difference  between  the 
price  received  on  the  resale  and  the  agreed  price.1*  And  ordinarily 
when  land  is  sold  at  a  judicial  or  quasi  judicial  sale  and  the  pur- 
chaser declines  to  comply  with  his  bid,  the  land  may  be  resold  at  his 
risk,  and  he  will  be  liable  for  any  deficiency  in  price  arising  from  his 
refusal  to  perform.80  This  is  also  the  general  rule  where  the  sale  is  at 
'  auction,1  and  this  is  especially  true  where*  the  terms  of  the  sale  ex- 
pressly provide  for  a  resale  at  the  purchaser's  risk  in  case  he  fails  to 
complete  the  purchase.*  The  resale,  however,  to  furnish  a  proper 
criterion  for  fixing  the  damages  must  be  properly  conducted  after  due 
notice.8  In  case  of  a  private  sale  of  land  the  right  of  the  vendor  to 
resell  on  account  of  the  purchaser  and  recover  any  deficiency  arising 
on  the  resale  is  generally  denied.4  If,  however,  the  resale  is  duly  con- 
ducted after  proper-  notice  to  the  purchaser  the  amount  is,  it  seems, 
evidence,  though  not  conclusive,  of  the  market  value  of  the  land  for 
the  purpose  of  fixing  the  damages;  6  and  in  some  cases  where  the  re- 
sale was  made  after  due  notice,  the  deficiency  arising  has  been  held 

17.  Scofield  v.  Tompkins,  95  111.  190,  See  Judicial  Sales,  vol.  16,  p.  167 
35  Am.  Rep.  160 ;  Selby  v.  Mateon,  137    et  seq. 

la.  97, 114  N.  W.  609, 14  L.R.A.(N.S.)  1.  GTeen  v.  Ansley,  92  Ga.  647,  19 

1210;  Morse  v.  Rathburn,  42  Mo.  594,  S.  E.  53,  44  A.  S.  R.  110;  Asheom  v. 

97  Am.  Dec.  359;  Baney  v.  Killmer,  1  Smith,  2  Pen.  &  W.  (Pa.)  211,  21  Am. 

Pa.  St.  30,  44  Am.  Dec.  109 ;  Madler  Dec.  437.    But  see  McGuinness  v.  Wha- 

v.  Silverstone,  55  Wash.  159,  104  Pac.  len,  16  R.  L  558, 18  Atl.  158,  27  A.  S. 

165,  34  L.R.A.(N.S.)  1.  R.  763.    See  Auctions,  vol.  2,  p.  1146. 

Note:  34  L.RA.(N.S.)  4.  2.  Webster  v.  Hoban,  7  Cranch.  399, 

As  to  the  distinction  between  penal-  3  U.  S.  (L.  ed.)  384. 

ties  and  liquidated  damages  generally,  3.  Barnard  v.  Duncan,  38  Mo.  170, 

see  Damages,  vol.  8,  p.  559  et  seq.  90  Am.  Dec.  416. 

18.  Roper  v.  Milbourn,  93  Neb.  809,  4.  Cowdery  v.  Greenlee,  126  Ga.  786, 
142  N.  W.  792,  Ann.  Cas.  1914B  1225.  55  S.  E.  918,  8  L.R.A.(N.S.)  137,  ex- 

19.  Griswold  v.  Sabin,  51  N.  H.  167,  plaining  Green  v.  Ansley,  92  Ga.  647, 
12  Am.  Rep.  76-  See  Sales,  vol.  24,  p.  17  S.  E.  53,  44  A.  S.  R.  110.  See  also 
108  et  seq.  Griswold  v.  Sabin,  51  N.  H.  167,  12 

20.  Cowdery  v.   Greenlee,  126  Ga.  Am.  Rep.  76. 

786,  65  S.  E.  918,  8  L.RA.(N.S.)  137.       Note:  8  f/.R.A.(N.S.)  137. 
Note:  8  L.R.A.(N.S.)  140.  6.  Note:  8  L.RJl.(N.S.)  138. 
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tie  proper  measure  of  damages.*  The  vendor  may  of  course  resell 
tte  property  on  his  own  account  without  affecting  his  right  to  sue 
for  damages  for  the  purchaser's  prior  breach  of  the  contract.7 

XIV.  Recovery  op  Possession  by  Vendor 

375.  In  General. — A  purchaser  let  into  possession  under  an  execu- 
tory contract  may  forfeit  his  right  to  possession  by  a  wrongful  act  such 
Qs  the  denial  of  his  vendor's  title,8  and  as  a  general  rule  if  the  pur- 
chaser defaults  in  making  the  stipulated  payments  the  vendor  may, 
instead  of  suing  for  the  recovery  of  the  purchase  money,  maintain  an 
action  for  the  recovery  of  the  possession  of  the  land ;  •  and  it  is  held 
that  the  right  of  the  vendor  to  maintain  such  an  action  is  not  affected 
by  the  pendency  of  a  suit  in  equity  to  sell  the  land  for  the  purchase 
money.1©  While  it  is  generally  true  that  the 'possession  of  a  purchaser 
w«o  enters  with  the  assent  of  the  vendor  is  lawful  and  cannot  be  dis- 
turbed so  long  as  he  performs  with  fidelity  the  obligations  and  stipu- 
lations of  the  contract,  arid  the  purchaser  will  be  protected  in  his 
possession  by  a  court  of  equity  if  the  defense  is  not  under  the  practice 

0t*ii^e  sta*e  ava^'a^e  *n  the  action  at  law  based  on  the  legal  title,11 

111  "the  character  of  the  possession  is  changed  and  becomes  tortious 

t     ***e  option  of  the  vendor,  when  the  purchaser  disaffirms  the  con- 

Q-  c*»>  disavows  the  title  under  which  he  has  entered  or  refuses  payment 

ti»        e  Purchase  money,  and  he  then  becomes  liable  to  eviction  as  a 

^sPasser.12     Though  the  title  of  the  vendor  may  be  defective  the 

^^haser  has  ordinarily  no  right  to  retain  the  possession  and  at  the 

.   ^e  time  refuse  to  pay  the  purchase  money.18    The  contract  may, 

^^ever,  be  such  in  terms  that  the  purchaser  is  given  the  right  to  poe- 

^^sion  until  the  vendor  is  able  to  perfect  his  title  and  his  right  to  pay- 

•.  Note:  8  L.R.A.(N.S.)  138.  Jensen,  28  Utah  290,  78  Pac.  674,  107 

1  7.  Griswold  v.  Sabin,  51  N.  H.  167,  A.  S.  R.  720. 

A<  Am.  Rep.  76.  Notes :  49  Am.  Dec.  763;  73  Am.  Dec. 

8.  Fears  v.  Merrill,  9  Ark.  559,  50  210,  107  A.  S.  R.  722. 

o'  S6*  226'  v      «.    i   i  w  11   o7A        10-  ChaPman  v-  GlasseU,  13  Ala.  50, 

9.  Gregg  v.  Von  Phul,  1  Wall.  274,  43  Am.  Dec.  41. 

^'^&^^^B^"^n  C^dr   1L  Harle  v-  McC°y' 7  J- J-  Marsh 

Well,  9  Wall.  290,  19  U.  S.  (L.  ed.)  /xrv  \  qiq  90  a«,  tvL,  a/v7.  t» 
712  Fears  v.  Merrill,  9  Ark.  559,  50  £*>  JJJ*  *£  **£  fj>  Br^n" 
Am.  Dec.  226;  Chapman  v.  Glassell,  13  **  *'£«?>  3  Tex'  4®?>  f9  Am'  D«f 
Ala.  50,  48  Am.  Dec.  41;  Seabnry  v.  ™'  See  fuPra;  Pf  •  285  *  8e*>  w  to 
Stewart,  22  Ala.  207,  58  Am.  Dec.  254;  the  Seneral  n£ht  °f  a  P^chaser  under 
Hicks  v.  Lovell,  64  Cal.  14,  27  Pac.  ^executory  contract  to  the  possession 
942,  49  Am.  Dec  679 ;  Worley  v.  Neth-  Pnor  to  the  completion  of  the  contract. 
ercott,  91  Cal.  512,  27  Pac.  767,  25  A.  ^  12-  Hicks  v.  Lovell,  64  Cal.  14,  27 
S.  R.  209;  Browning  v.  Estes,  3  Tex.  Pac-  942>  49  Am.  Dec.  679;  Browning 
462,  49  Am.  Dec.  760 ;  Estes  v.  Brown-  ▼.  Estes,  3  Tex.  462,  49  Am.  Dec. 
ing,  11  Tex.  237,  60  Am.  Dee.  238;   760. 

Walker  v.  Emerson,  20  Tex.  706,  73       13.  Worley  v.  Nethercott,  91  Cal. 
Am.  Dec  207.    But  see  Brixen  v.  Jor-  512,  27  Pac.  767,  25  A,  S,  R.  209. 
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ment  made  dependent  on  the  title  being  perfected,  and  in  sacb  a  case 
the  purchaser  cannot  be  put  out  of  the  possession  unless  the  vendor 
perfects  his  title  and  is  in  a  position  to  convey  a  good  title.14  The 
mere  failure  to  pay,  however,  does  not  of  itself  in  equity  necessarily 
terminate  the  contract,  as  time  is  not  in  equity  usually  considered  as 
of  its  essence,16  and  the  vendor  may  also,  instead  of  terminating  the 
contract  for  the  default  of  the  purchaser,  waive  the  right  and  let  the 
contract  stand,19  and  therefore  if  the  right  to  terminate  the  contract 
has  been  waived  or  time  is  not  regarded  as  of  the  essence  of  the  con- 
tract, the  purchaser  may  be  given  relief  by  way  of  an  independent 
£uit  in  equity  to  enjoin  the  prosecution  of  the  action  for  possession 
;and  for  the  specific  performance  of  the  contract,  or  under  the  code 
practice  blending  the  system  of  law  and  equity  such  relief  may  be 
;given  by  way  of  defense  to  the  action  for  possession,17  In  most  juris- 
•dictions  if  the  legal  title  is  conveyed,  though  a  lien  for  the  purchase 
money  is  expressly  reserved,  the  vendor  cannot  maintain  an  action 
(for  the  possession  of  the  land  on  the  default  of  the  purchaser  in  the 
payment  of  the  purchase  money.  In  Texas,  however,  where  a  lien 
for  the  purchase  money  is  expressly  reserved,  the  contract  is  regarded 
.as  in  its  nature  executory  and  the  vendor  as  retaining  the  superior 
•title  upon  which  he  may  maintain  an  action  for  possession  where  the 
purchaser  is  in  default.18  In  Pennsylvania  ejectment  by  the  vendor 
is  used  as  a  means  to  compel  specific  performance  of  the  contract  by 
the  purchaser.19 

376.  Limitation  of  Actions. — Ordinarily  the  possession  of  a  pur- 
chaser holding  under  an  executory  contract  is  not  adverse,  so  as  to 
start  running  the  statute  of  limitations  against  the  right  of  the  vendor 
to  maintain  an  action  for  possession  oa  the  default  of  the  purchaser 
in  making  the  stipulated  payments,80  and  the  fact  that  an  action  to 
recover  the  purchase  money  is  barred  by  the  statute  of  limitations  is 
not  itself  a  bar  to  the  vendor's  action  for  possession.1  Ordinarily  if 
in  an  action  to  recover  the  purchase  money  the  purchaser  should 

14.  Getty  v.  Peters,  82  Mich.  661, 46  20.  See  supra,  par.  282. 

N  W.  1036, 10  LJR.A.  465.  1.  Browning  v.  Estes,  3  Tex.  462,  49 

15  See  supra,  par.  157  et  seq.  Am.  Dec.  760 ;  Estes  v.  Browning,  11 

16  Walker  v.  Emerson,  20  Tex.  706,  Tex.  237,  60  Am.  Dec.  238 ;  Walker  v. 
73  Am.  Dec.  207.    See  supra,  par.  367.  Emerson,  20  Tex.  706,  73  Am.  Dec. 

17.  Hicks" v.  Lovell,  64  Cal.  14,  2r  207 ;  Duiriap  v.  Wright,  11  Tex.  597, 62 

Pac  942  49  Am.  Dec.  679;  Tibeau  v.  Am.  Dec.  506. 

Tibeau   19  Mo.  78,  59  Am.  Dec.  329;  Note:  107  A.  S.  R.  731. 

Browning  v.  Estes,  3  Tex.  462,  49  Am.  See  as  to  the  effect  of  the  bar  of  an 

Dec  760-  Walker  v.  Emerson,  20  Tex.  action  to  recover  the  purohase  money 

706  73  Am  Dec.  207.  upon  the  enforcement  of  the  implied 

Note-  lO^  A.  S.  R.  729.  Hen  of  the  vendor,  supra,  par.  343; 

18  Note :  107  A.  S.  R.  723.  the  lien  expressly  reserved,  supra,  par. 

19  See  Ejectment,  vol.  9,  p.  828 ;  363 ;  the  lien  resulting  from  the  reten- 
Specific  Performance,  vol.  25,  p.  204.  tion  of  the  title,  supra,  par.  354. 

622 


27  R.  G.  L.  VENDOR  AND  PURCHASER  i  377 

plead  the  statute  of  limitations,  he  will  thereby  forfeit  his  rights 
under  the  contract,  and  preclude  his  equitable  defense  to  a  subsequent 
action  by  the  vendor  for  the  possession.8 

XV.  Recovery  by  Purchase*  of  Payments  or  Deposits 

377.  In  General. — Where  an  executory  contract  is  .rescinded  the 
purchaser  is  entitled  as  a  general  rule  to  recover  any  payments  he  has 
made.1  If  the  vendor  is  unable  or  refuses  to  perform,  instead  of  bring- 
ing an  action  for  damages  for  breach  of  the  contract  the  purchaser 
may  disaffirm  it  and  recover  back  purchase  money  paid,  he  himself 
not  having  been  in  default.4  The  same  is  true  where  the  vendor  has 
been  guilty  of  fraud  and  the  purchaser  duly  elects  to  rescind  the  trans- 
action for  such  cause,6  and  where  the  contract  is  set  aside  for  the 

a  2.  Estes  v.  Browning,  11  Tex.  237,   111.  438,  29  Am.  Rep.  60 ;  Wilhelm  v. 

w  Am.  Dec.  238.  Fimple,  31  la.  131,  7  Am.  Rep.  117 ; 

3.  Castleberry  v.  Pierce,  5  Stew.  &   Goodspeed  v.  Fuller,  46  Me.  141,  71 

P.  (AJa.)  150,  24  Am.  Dec.  774;  Drew  Am.  Dec.  572;  Doherty  v.  Dolan,  6ft 

v.  Pedlar,  87  Cal.  443,  25  Pac.  749,  22  Me.  87,  20  Am.  Rep.  677;  Wright  v. 

£•  s-    B.  257,  explained  in  Glock  v.   Dickinson,  67  Mich.  580,  35  N.  W.  164, 

Howard,  etc,  Colony  Co.,  123  Cal.  1,  11  A.  S.  R.  602;  Bartlett  v.  Smith,  146 

™  p»e-  713,  69  A.  S.  R.  17,  43  L.R.A.  Mich.  188, 109  N.  W.  260, 117  A.  S.  R. 

iS'  fierce  v.  Staub,  78  Conn.  459,  62  625;  Vallentyne  v.  Immigration  Land 

fKTpQy  112  A.  S.  R.  163,  3  L.R.A.   Co.,  95  Minn.  195,  103  N.  W.  1028,  5 

o?i    «?    7855  Wheeler  v.  Mather,  56  111.   Ann.  Cas.  212;  Moulton  v.  Kolodzik, 

fk  8   Ajn.  Rep.  683;  Easton  v.  Clif-  97  Minn.  423,  107  N.  W.  154,  7  Ann. 

lord,  68  111.  67, 18  Am.  Rep.  547;  Gil-  Cas.  1090;  Larson  v.  O'Hara,  98  Minn. 

breth  v.  Grewell,  13  Ind.  484,  74  Am.  71,  107  N.  W.  821,  116  A.  S.  R.  342, 

Dec.  266;  Pedley  v.  Freemen,  132  la.  8  Ann.  Cas.  849;  Buswell  v.  O.  W. 

?l>  109  N.  W.  890, 119  A.  S.  R.  557;  Kerr  Co.,  112  Minn.  388,  128  N.  W. 

J9 toj* on  v.  Evans,  8  GUI.  (Md.)  155,  459,  21  Ann.  Cas.  837;  Justice  v.  But- 

°J  :«*.  Dec.  669 ;  Thiele  v.  Carey,  85  ton,  89  Neb.  367,  131  N.  W.  736,  38 

>eV  454^  123  n.  W.  442, 133  A.  S.  R.  L.R.A.(N.S.)  1;  Gillet  v.  Maynard,  5 

5V»  QiUet  v.  Maynard,  5  Johns.  (N.  Johns.  (N.  Y.)  85,  4  Am.  Dec.  329; 

\\  85,  4  Am.  Dec.  329;  Hurley  v.  Bush  v.  Cole,  28  N.  Y.  261, 84  Am.  Dec. 

picker,  51  Okla.  97,  151  Pac.  593,  343.  Moore  v.  Williams,  115  N.  Y. 

L-H  A.1918B  538.  586,  22  N.  E.  233,  12  A.  S.  R.  844,  5 

Notes:  35  L.R.A.(N.S.)  534;  L.R.A.  LgR.A.    654;   Durham  v.   Wick,   210 

1918B  547.  Pa.  St.  128,  59  Atl.  824,  105  A.  S.  R. 

4  Me  ropohs  Bank  ▼.  ^tMf,  789     2    Ann.    Cas.    929;    Pipkin    v. 

14  Pet.  19  10  IT.  S    (L.  ed)  335;  An-  Jftm      x  H       h  (TeM  }  325  34  ^ 

ttT£  W  /t8  2'  hif9  J510.  Dec-  ™m>  Stow  v.  Stevens,  7  Vt.  27,  29 
617,  37  U.  S.  (L.  ed.)  475;  Adams  v.    A      n    ' -q0 

Henderson,  168  U.  S.  573,  18  S.  Ct.       vm^  *n   a™    tw    fi7Q.  7Q   Am 
179,  42  U.  S.  (L.  ed.)  584;  Burks  y.   nNotQe*:  *>  *\  ^\T?'J?  A Am/ 
Davies,  85  Cal.  110,  24  Pac.  613,  20  A.  Dee-  f  ^  ££*£Jg*l  ™5  AA  S' 
S.  R.  213;  Melone  v.  Rufflno,  129  Cal.  £  7935  L.R.A.1918B  553;  2  Ann.  Cas. 
514, 62  Pac.  93, 79  A.  S.  R.  127;  Smith  Ml.  ^  ^a 

v.  Lamb,  26  111.  396,  79  Am.  Dec.  381;  &  Baston  v.  Clifford,  68  111.  67,  18 
Wheeler  v.  Mather,  56  111.  241,  8  Am.  Am.  Rep.  547;  Perkins  v.  Rice,  Iitt. 
Rep.  683;  Baston  v.  Clifford,  68  111.  67,  Sel.  Cas.  (Ky.)  218,  12  Am.  Dec.  298. 
18  Am.  Rep.  547;  Clark  v.  Weis,  87  As  to  what  constitutes  fraud  on  the 
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mutual  mistake  of  the  parties  as  to  the  identity  of  the  land  sold.4  The 
purchaser  may  be  expressly  given  the  privilege  or  option  to  rescind 
and  in  such  a  case  he  may  recover  payments  made.7  Where  the  execu- 
tory contract  is  still  subsisting  and  no  act  done  or  omitted  by  the  ven- 
dor which  will  authorize  the  purchaser  to  consider  it  rescinded,  the 
remedy  must  be  on  the  special  contract,  and  he  cannot  sue  to  recover 
purchase  monfey  paid.8  The  purchaser's  claim  to  recover  back  pur- 
chase iponey  paid  is  extinguished  by  his  acceptance  of  a  convey- 
ance after  the  bringing  of  an  action  therefor,  and  with  it  falls  his  right 
to  interest  on  the  money.9 

378.  Where  Vendor  Is  Not  in  Default. — If  the  vendor  is  not  in  de- 
fault and  is  willing  and  able  to  perform,  and  the  purchaser  refuses  to 
complete  the  transaction,  he  cannot  as  a  general  rule  recover  what  he 
may  have  paid  towards  the  purchase  money ; 10  and  this  according  to 
the  better  view  is  true  though  the  contract  of  sale  is  oral  and  for  such 
reason  cannot,  on  account  of  the  statute  of  frauds,  be  enforced  by  ac- 
tion against  the  purchaser.11  It  is  immaterial  that  the  vendor,  after 
the  purchaser  has  expressly  refused  to  complete  the  purchase  and  has 
renounced  the  contract,  resells  the  land,  as  to  say  that  the  subsequent 
sale  of  the  land  gives  a  right  to  the  purchaser  to  recover  back  the 
money  paid  on  the  contract  would,  in  effect,  be  saying  that  the  ven- 
dor could  never  sell  it  without  subjecting  himself  to  an  action  by  the 
purchaser ; 12  and  this  has  been  held  true  though  the  vendor  immedi- 

part  of  a  vendor,  see  supra,  par.  57  et  Clifford,  68  Itf.  67,  18  Am.  Rep.  547 ; 
seq.  Provident  Loan  Trust  Co.  v.  Mcintosh, 

6.  Wolfinger  v.  Thomas,  22  S.  D.  57,  68  Kan.  452,  75  Pac.  498,  1  Ann.  Cas. 
115  N.  W.  100,  133  A.  S.  R.  900;  Lee  906;  Donahue  v.  Parkman,  161  Mass. 
v.  Laprade,  106  Va.  594,  56  S.  E.  719,  412,  37  N.  E.  205,  42  A.  S.  R.  415; 
117  A.  S.  R.  1021,  10  Ann.  Cas.  303.  McKinney  v.  Harvie,  38  Minn.  18,  35 

7.  Baston  v.  Clifford,  68  111.  67,  18  N.  W.  668,  8  A.  S.  R.  640;  Ketchum  v. 
Am.  Rep.  547 ;  Johnson  v.  Evans,  8  Evertson,  13  Johns.  (N.  Y.)  359,  7  Am. 
Gill  (Md.)  155,  50  Am.  Dec  669.  Dec  384;  Hurley  v.  Anicker,  51  Okla. 

8.  Easton  v.  Montgomery,  90  Cal.  97,  151  Pac.  593,  L.R.A.1918B  538; 
307,  27  Pac.  280,  25  A.  S.  R.  123;  Sanders  v.  Brock,  230  Pa.  St.  609,  79 
Townsend  v.  Tuf ts,  95  Cal.  257,  30  Pac.  Atl.  772,  35  L.R.A.(N.S.)  532;  Estes 
528,  29  A.  S.  R.  107;  Fuller  v.  Hub-  v.  Browning,  11  Tex.  237,  60  Am.  Dec 
bard,  6  Cow.  (N.  Y.)  13,  16  Am.  Dec  238. 

423.  Notes :  50  Am.  Dec.  680 ;  42  A.  S.  R. 

9.  Warner     v.     Bacton,     8     Gray  417 ;  L.R. A.1918B  54L 

(Mass.)  397,  69  Am.  Dec.  253.  11.  McKinney  v.  Harvie,  38  Minn. 

10.  Hansbrough   v.    Peck,   5   Wall.  18,  35  N.  W.  668,  8  A.  S.  R.  640. 
497,  18  U.  S.  (L.  ed.)  520;  Townsend       Notes:  105  A.  S.  R.  793;  2  Ann.  Cas. 
v.  Tufts,  95  Cal.  257,  30  Pac.  528,  29  931. 

A.  S.  R.  107 ;  Bradford  v.  Parkhurst,  See  Statute  op  Frauds,  vol.  25,  pp. 
96  Cal.  102,  30  Pac.  1106,  31  A.  S.  R.  725-726. 

189;  Clock  v.  Howard,  etc.,  Colonv  Co.,  12.  Ketchum  v.  Evertson,  13  Johns. 
123  Cal.  1,  55  Pac.  713,  69  A.  S.  R.  17,  (N.  Y.)  359,  7  Am.  Dec.  384.  See  also 
43  L.R.A.  199;  Wheeler  v.  Mather,  56  McKinney  v.  Harvie,  38  Minn.  18,  35 
111.  241,  8  Am.  Rep.  683;  Baston  v    N.  W.  668,  8  A.  S.  R.  640;  Baney  v. 
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ately  after  the  renunciation  of  the  contract  by  the  purchaser  resold 
the  land  at  an  advanced  price.11 

379.  Termination  of  Contract  for  Default  of  Purchaser. — The  fact 
that  the  purchaser  is  in  default  in  making  the  payments  stipulated 
for  in  the  contract  does  not  itself,  it  has  been  held,  entitle  the  vendor 
to  put  an  end  to  the  contract  and  at  the  same  time  retain  the  payments 
made  by  the.  purchaser,14  and  this  has  been  held  true  though  the 
prompt  payment  of  the  stipulated  instalments  is  made  of  the  essence 
of  the  contract  in  so  far  as  the  right  of  the  purchaser  to  enforce  it  is 
concerned.15    It  has  also  been  held  that  a  provision  that  if  default 
should  be  made  in  fulfilling  any  part  of  the  contract  on  the  part  of  the 
purchaser,  the  vendor  might  regard  the  contract  as  forfeited,  will  not 
exempt  the  vendor,  if  he  enforce  the  forfeiture,  from  accounting  to 
the  purchaser  for  payments  made.16    In  most  jurisdictions,  however, 
the  view  is  taken  that  if  the  purchaser  makes  default  in  the  stipulated 
payments,  the  vendor  may  refuse  to  perform  further  on  his  part  with- 
out incurring  liability  at  law  to  refund  to  the  purchaser  any  part  of 
thd  purchase  money  theretofore  paid.17    This  is  especially  true  where 
the  terms  of  the  contract  authorize  the  vendor  to  declare  a  forfeiture 
°*  the  purchaser's  rights  on  the  latter's  default  in  payments,  and  the 
vencl0r  in  so  doing  acts  fairly  and  within  the  scope  of  the  power,18  or 
Provi<3e  that  the  vendor  may  retain  the  deposit  or  part  payment  as  a 
°rfelture  in  the  nature  of  liquidated  damages  for  the  failure  of  the 
Purchaser  to  complete  the  contract.1*    In  such  a  case  it  is  said  that  the 
e**dor  in  putting  an  end  to  the  contract  acts  in  its  affirmance  and  not 
^  Rescission  of  it,  by  enforcing  a  remedy  expressly  reserved.2*    And  it 

vi^Wr,  1  Pa.  St.  30,  44  Am.  Dec.  18.  Hansbrough  v.  Peck,  5  Wall.  497, 

«S5»  Sanders  v.  Brock,  230  Pa.   St.  18  U.  S.  (L.  ed.)  520;  Gioek  v.  How- 

*°9,79  Atl.  772,  35  L.R.A.(N.S.)  532.  ard,  etc.,  Colony  Co.,  123  Cal.  1,  55 

Kotes:  35  LJt.A.(N.S.)  532;  Lit.A.  Pac.  713,  69  A.  S.  R>  17,  43  L.B.A.  199, 

-**9l8B  546.  explaining  and  limiting  Drew  v.  Ped- 

13.  Sanders  v.  Brock,  230  Pa.  St.  lar,  87  Cal.  443,  25  Pac.  749,  22  A.  S. 
609,  79  Atl.  772,  35  L.R.A.(N.S.)  532.  R.  257;  Wheeler  v.  Mather,  56  HI.  241, 

14.  Gilbreth  v.  Grewell,  13  Ind.  484,  8  Am.  Rep.  683 ;  Reddish  v.  Smith,  10 

U  Am.  Dec.  266.  Waah.  178,  38  Pac.  1003,  45  A.  S.  R. 

15.  Gilbreth  v.  Grewell,  13  Ind.  484,  7gL 

74  Am.  Dec.  266.    As  to  where  time  is       Note:  L.R.A.1918B  545. 

of  the  essence  of  a  contract  for  the  sale       19   Thompson  v.  Kelly,  101  Masa 

°* }?*%•?*  I*1"*/,  par",i   7o6t  *f  qAQA    299>  3  Am.  Rep.  353;  Donahue  v.  Park- 

16.  Gilbreth i  v  Grewell,  13  Ind.  484,  m  Maga  412  3?  N  R  2Q5  42  A 

74  Am.  Dec.  266. 


It.  43  Li.it.il.  ±VV,  explaining  anu  iim-  ;   .  '  - 

itiig  Drew  v.  Pedlarf  87  Cal.  443,  25  gU«^  «d^taig  Diw  ▼.  Prflar, 

Pacf  749,  22  A.  S.  R,  257;  Sanders  v.  87  Cal.  443,  25  Pac.  749,  22  A.  S.  R. 

Brock,  230  Pa.  St.  609,  79  Atl.  772,  35  257 

I^R.A.(N.S.)  532.  20.  Hansbron?h   v.   Peck,   5   Wall. 

Note:  L.R.A.1918B  544.  497, 18  U.  S.  (L.  ed.)  520. 
B.  C.  L.  Vol.  XXVII.— 40.        625 
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has  been  further  said  that  when  a  purchaser  expressly  stipulates  that 
a  payment  on  account,  actually  made  by  him,  is  to  be  forfeited  if  by 
his  own  fault  the  purchase  shall  not  go  into  effect,  he  may  reasonably 
be  understood  to  mean  that  it  shall  not  be  reclaimed  in  whole  or  in 
part.  The  usual  distinction  between  a  penalty  and  liquidated  dam- 
ages does  not  apply  to  a  case  of  that  description.1 

380.  Offer  or  Ability  of  Vendor  to  Perform. — To  entitle  a  vendor  to 
declare  a  forfeiture  of  the  contract  and  retain  a  deposit  or  purchase 
money  paid,  there  must  have  been  an  offer  or  ability  on  his  part  to 
perform  dependent  on  concurrent  stipulations,*  and  where  a  further 
payment  by  the  purchaser  and  the  conveyance  by  the  vendor  are  made 
concurrent  stipulations  and  time  is  also  made  of  the  essence  of  the 
contract,  the  vendor  must  offer  to  convey  to  entitle  him  to  put  an  end 
to  the  contract  and  retain  a  deposit,  expressly  made  as  a  forfeit  on  the 
failure  of  the  purchaser  to -perform,  though  the  purchaser  has  made 
no  offer  or  tender  of  such  further  payment.*  It  has  also  been  held 
that  a  vendor  who,  jat  the  time  of  contracting  to  sell  land,  hag  not  per- 
fected his  title  to  it,  cannot  claim  a  forfeit  deposited  by  the  purchaser 
to  secure  performance  on  his  part  on  the  latter's  repudiation  of  the 
contract  before  the  time  for  performance  arrives,  unless  he  shows  that 
he  has  perfected  his  title  so  as  to  be  in  a  position  to  perform  his  own 
agreement.4  It  is  otherwise,  however,  where  the  purchaser's  agree- 
ment to  pay  the  purchase  money  in  instalments  is  independent  and  is 
to  be  performed  in  advance  of  the  vendor's  duty  to  convey.5 

381.  Contract  Executed  by  Conveyance. — As  a  general  rule  where 
the  contract  is  executed  by  a  conveyance,  the  rights  of  the  parties  in 

'  the  absence  of  fraud  or  mistake  are  regulated  by  the  deed,  and  as  a 
general  rule,  if  there  are  no  covenants  of  title  in  the  deed,  defect  in 
or  failure  of  title  gives  the  purchaser  no  right  to  recover  the  purchase 
money  paid.6  This  general  rule  does  not,  however,  apply  where  the 
title  fails  for  want  of  authority  in  the  vendor  to  act  in  the  capacity  in 
which  he  professes  to  act.7    The  grantee  may  also  recover  the  pur- 

1.  Donahue  v.  Parkham,  161  Mass.  ford,  6  Allen  (Mass.)  549,  83  Am.  Dec. 
412,  37  N.  E.  205,  42  A.  S.  R.  415.  651;  Wheeler  v.  State,  190  N.  Y.  406, 

2.  As  to  when  the  agreements  of  the  83  N.  E.  54,  123  A.  S.  R.  555;  Dorsey 
parties  are  dependent,  see  supra,  par.  v.  Jackman,  1  Serg.  (Pa.)  42,  7  Am. 
168  et  seq.  Dec.  611;  Evans  v.  Dendy,  2  Speers  L. 

3.  Cleary  v.  Folger,  84  Cal.  316,  24  (S.  C.)  9,42  Am.  Dec.  356;  Birkhauser 
Pac.  280,  18  A.  S.  R.  187.  v.  Schmitt,  45  Wis.  316,  30  Am.  Rep. 

4.  Wells  v.   Page,  48  Ore.  74,  82  740. 

Pac.  856f  3  L.R.A.(N.S.)  103  and  note.      Notes:  12  Am.  Dec.  191;  38  Am.  Dec. 

5.  Reddish  v.  Smith,  10  Wash.  178,  560;  105  A.  S.  R.  863. 

38  Pao.  1003,  45  A.  S.  R.  781.  See  supra,  par.  260  et  seq.,  as  to  the 

6.  Farnsworth  v.  Duffner,  142  U.  S.  general  effect  of  conveyance  on  the 
43, 12  S.  Ct.  164, 35  U.  S,  (L.  ed.)  931;   prior  contract  of  sale. 

Snyder  v.  Laframboise,  Breese  (111.)  7.  Earle  v.  Bickford,  6  Allen 
343,  12  Am.  Dec.  187:  Earle  v.  Bick-   (Mass.)  549,  83  Am.  Dec.  651. 
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chase  money  paid  where  a  conveyance  is  set  aside  for  a  mistake  in  re- 
gard to  the  subject  matter  of  the  conveyance.8  If  a  grantor  is  guilty 
of  fraud  this  may  entitle  his  grantee  to  rescind  and  recover  the  pur- 
chase money  paid ;  this  right,  however,  does  not  pass  to  one  to  whom 
the  grantee  conveys  the  land.9 

382.  Interest — Where  a  purchaser  recovers  the  purchase  money 
paid  from  a  vendor  who  fails  or  refuses  to  make  title  he  is  entitled  as 
a  general  rule  to  interest  on  the  money  paid  from  the  time  of  pay- 
ment.** The  purchaser  has  also  been  held  entitled  to  interest  where 
the  ground  of  recovery  is  based  on  a  rescission  for  the  mutual  mistake 
of  the  parties  as  to  the  land  sold,11  though  it  has  been  held  that  where 
no  improper  conduct  can  be  imputed  to  the  vendor  interest  will  only 
be  allowed  from  the  time  the  mistake  was  discovered  and  demand  for 
repayment  made.19  If  the  purchaser  has  been  let  into  and  remains 
in  possession,  he  is  not  entitled,  it  has  been  held,  to  interest  on  the 
purclaase  money  paid  when  he  seeks  to  rescind  the  contract  for  the 
vendor's  fraud.11  In  the  majority  of  the  cases  which  have  recognized 
the  vendee's  right  to  a  lien  for  the  purchase  money  which  he  has  paid 
under*  the  contract,  there  is  no  discussion  of  the  question  whether  he 
*k°  lias  a  lien  for  interest  on  his  deposit.  In  several  cases,  however, 
the  courts  have  passed  on  that  question,  and  in  those  cases  it  seems  to 
h*  viniformly  held  that  the  vendee's  lien  on  the  land  also  covers  the 
interest  on  his  deposits  or  payments.14 

383.  Remedy  for  Recovery  of  Payments  Generally. — An  action  by 
*  purchaser  to  recover  purchase  money  paid  on  a  contract  for  the  sale 
of  land,  whether  based  on  the  right  to  rescind  for  the  fraud  of  the  ven- 
dor or  his  refusal  to  convey,  is  a  transitory  and  not  a  local  action,  and 
*&ay  be  brought  in  a  court  having  jurisdiction  of  the  parties  irrespec- 
tive of  the  location  of  the  land.15  The  usual  remedy  of  the  purchaser 
is  an  action  of  assumpsit  for  money  had  and  received,16  or  where  the 
consideration  for  the  conveyance  is  personal  chattels,  assumpsit  for 
their  value.17    If  the  right  of  recovery  is  based  on  the  fraud  of  the 

8.  Lee  v.  Laprade,  106  Va.  594,  56  14.  Note:  8  Ann.  Cas.  060.  See 
S.  E.  719,  117  A.  S.  R.  1021,  10  Ann.  infra,  par.  385,  as  to  the  existence  of 
Cas.  303.  a  purchaser's  lien  for  purchase  money 

9.  Walbridge  v.  Day,  31  111.  379,  paid. 

83  Am.  Dec.  227.  15.  State  v.  District  Ct.,  94  Minn. 

10.  Davis  v.  Lee,  52  Wash.  330, 100  370,  102  N.  W.  869,  3  Ann.  Cas.  725 
Pac.  752,  132  A.  S.  R.  973.  and  note. 

11.  Wolfinger  v.  Thomas,  22  S.  D.  16.  Bank  of  Metropolis  v.  Guttsch- 
57,  115  N.  W.  100,  133  A.  S.  R.  900.   lick,  14  Pet.  19,  10  U.  S.  (L.  ed.)  335; 

12.  Lee  v.  Laprade.  106  Va.  594,  56  Ankeny  v.  Clark,  148  U.  S.  345,  13  S. 
S.  E.  719,  117  A.  S.  R.  1021,  10  Ann.  Ct.  617,  37  U.  S.  (L.  ed.)  475;  Thiele 
Cas.  303  and  note.  v.  Carey,  85  Neb.  454,  123  N.  W.  442, 

13.  Hall    v.    Catherine    Creek    De-   133  A.  S.  R.  679. 

velopment  Co..  78  Ore.  585,  153  Pac.       17.  Ankeny.  v.  Clark,  148  U.  S.  345, 
97,  L.R.A.1916C  996.  13  S.  Ct.  617,  37  U.  S.  (L.  ed.)  476. 

Note :  12  Am.  Dec.  313. 
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vendor  and  the  consequent  right  of  the  purchaser  to  rescind,  the 
element  of  fraud  confers  jurisdiction  on  a  court  of  equity  to  decree  a 
rescission  of  the  contract,  and  as  an  incident  of  such  relief  it  will  also 
decree  a  return  of  the  purchase  money  paid  in  order  to  afford  complete 
relief.18  It  has  been  held  that  a  counterclaim  for  the  return  of  ad- 
vance payments  cannot  be  set  up  by  cross  complaint  in  an  actioii  by 
the  vendor  to  cancel  the  contract  as  a  cloud  on  his  title.19 

384.  Limitation  of  Actions;  Set-Off  or  Recoupment  by  Vendor. — 
So  long  as  the  contract  of  purchase  is  treated  by  the  parties  as  in  force 
the  purchaser  cannot  maintain  an  action  to  recover  payments  made 
thereunder,  and  it  follows,  therefore,  as  against  a  general  rule  that  the 
statute  of  limitations  does  not  begin  to  run  against  an  action  for  money 
had  and  received,  when  brought  for  the  sole  purpose  of  recovering 
back  a  payment  made  under  a  contract  to  purchase  land,  until  the 
agreement  has  been  rescinded  or  otherwise  terminated,20  As  regards 
the  particular  statute  applicable  to  such  an  action  it  has  been  held 
that  it  is  governed  by  the  statute  applicable  to  implied  liability  arising 
out  of  a  written  agreement.1  The  vendor's  liability  to  account  for 
payments  made  by  the  purchaser  is  subject  to  a  deduction  of  the  dam- 
ages recoverable  by  him  for  the  purchaser's  breach  of  the  contract,8 
but  if  the  vendor  desires  to  recoup  such  damages  he  must  specially 
plead  them.8 

385.  Lien  of  Purchaser  Generally. — As  a  general  rule,  a  purchaser 
of  land  by  executory  contract  is  entitled  to  an  equitable  lien  thereon 
for  the  amount  paid  on  the  purchase  price,  where  the  contract  fails 
because  of  some  act  or  conduct  of  the  vendor  or  his  inability  to  perform 
it.  The  exact  nature  of  this  lien  is  not  clear.  The  doctrine  has  been 
quite  generally  applied  without  any  discussion  as  to  the  nature  of  the 
lien,  except,  perhaps,  the  statement  in  general  terms  that  it  was  an 
equitable  lien,  very  similar  to  that  of  a  vendor  for  unpaid  purchase 
money.4  Its  existence  was  upheld  in  England  in  1864  in  the  case  of 
Rose  v.  Walton  (10  H.  L.  672)  after  an  exhaustive  investigation  of  the 
subject;  and  the  same  doctrine  is  announced  in  many  jurisdictions  in 
this  country.*  Where  the  agreement  to  convey  is  in  consideration  of 

18.  Davis  v.  William  Rosenzweig  51  Okla.  97,  151  Pac  593,  L.R.A. 
Realty  Operating  Co.,  192  N.  Y.  128,  1918B  538. 

84  N.  E.  943,  127  A.  S.  R.  890,  20  3.  Cleary  v,  Folger,  84  Cal.  316,  24 

L.R.A.(N.S.)   175.  Pac.  280,  18  A.  S.  R.  187;  Drew  ▼. 

19.  Kane  •  v.  Borthwick,  50  Wash.  Pedlar,  87  Cal.  443,  25  Pac  749,  22 
8,  96  Pac.  516, 18  L.R.A.(N.S.)  486.  A.  S.  R.  257. 

20.  Thiele  v.  Carev,  85  Neb.  454, 123  4.  Notes:  127  A.  S.  R.  873;  20 
N.  W.  442,  133  A.  S.  R.  679.  L.R.A.(N.S.)  175;  8  Ann.  Cas.  958. 

1.  Ihrke  v.  Continental  L.  Ins.,  etc,  5.  Townsend  v.  Vanderwerker,  160 
Co.,  91  Wash.  342,  157  Pac.  866,  U.  S.  171,  16  S.  Ct.  258,  40  U.  S.  (L. 
L.R.A.1916F  430.  ed.)    383;   Everett  v.   Mansfield,  148 

2.  Gilbreth  v.  Grewell,  13  Tnd.  484,  Fed.  374,  78  C.  C.  A.  188,  8  Ann.  Cas. 
74  Am.  Dec.  266;  Hurley  v.  Anicker,   956;  Jones  v.  Gainer,  157  Ala.  218,  47 
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services  to  be  rendered  or  the  like,  instead  of  a  money  consideration*,  a 
Lien  for  their  value  has  been  upheld ;  *  and  though  the  contract  of 
sale  was  oral  and  for  such  reason  unenforceable  against  the  vendor,  the 
purchaser  has  been  held  entitled  to  a  lien  on  the  refusal  of  the  vendor 
to  perform.7  It  exists  independently  of  whether  the  purchaser  is  in 
or  has  been  let  into  possession,8  and  is  recognized  in  jurisdictions 
which  refuse  to  recognize  any  implied  lien  on  the  part  of  the  vendor, 
after  a  conveyance,  for  unpaid  purchase  money.9 

386.  Effect  of  Rescission;  Priorities. — It  has  been  held  that  the 
contract  is  an  essential  basis  of  the  lien  and  if  it  is  destroyed  the  lien 
is  also  lost;  and  that  therefore  if  the  purchaser  elects  to  rescind  the 
contract  for  the  fraud  of  the  vendor  he  thereby  destroys  his  lien  for 
payments  made  thereunder.10    In  other  cases,  however,  the  right  of 
the  purchaser  to  a  lien  has  been  upheld  where  the  purchaser's  right 
to  recover  payments  made  was  based  on  a  rescission  for  the  fraud  of 
the  vendor,  such  cases  being  considered  without  argument  as  governed 
by  the  same  principle  as  where  the  recovery  is  for  the  failure  or  re- 
fusal of  the  vendor  to  convey.11    The  lien  has  also  been  upheld  where 
the  pvu-chaser  withdrew  from  the  contract  under  a  stipulation  giving 
bun  svicli  right,  without  any  default  on  the  part  of  the  vendor.18    The 

So.  142^    13J  j^  s#  ]je  52  j  Stults  v.  or  his  lien  arising  from  the  retention 

wim^    H2  Ind>  370,  14  N.  E.  230,  2  of  the  title,  see  supra,  par.  310  et  seq. ; 

f;  S-  R-  190 ;  Griffith  v.  Depew,  3  A.  K.  par.  346  et  seq. 

*ars**-     (Ky.)  177,  13  Am.  Dec.  141;  6.  Gilbert  v.  Peteler,  38  N.  Y.  165, 

*  arm.  ex-    T.  Samuel,  4  Iitt.  (Ky.)  187,  97  Am.  Dee.  786;  Wiekman  v.  Robin- 

14  Axtx^    Dec  106;  Ewing  v.  Handley,  son,  14  Wis.  493,  80  Am.  Dee.  789. 
t*Lltt-    CKy.)  346,14  Am.  Dec.  140;  Ft.  Note:  127  A.  S.  R.  890. 
Jefferson  imp.  Co.  v.  Dupoyster,  108  7.  McCampbell    v.    McCampbell,   5 
#[■  T^^  51  S.  W.  810,  48  L.R.A.  537;  Litt.  (Ky.)  92,  15  Am.  Dec.  48. 
wbeirl;  ^  Peteler,  38  N.  Y.  165,  97  Am.  Notes :  127  A.  S.  R.  887 ;  8  Ann.  Cas. 
»**  785;  Elterman  v.  Hyman,  192  N.  960. 

* ;  "^^>   84  N.  B.  937, 127  A.  S.  R.  862,       See  Statute  of  Frauds,  vol.  25,  p. 

15  A^^    Cas#  819;  Davfc  Vm  William  725  et  seq. 

t  S^^^eig  Realty  Operating  Co.,  192       8.  Elterman  v.  Hyman,  192  N.  Y. 

<*  ^^  M  N-  E'  943»  127  A'  S'  R-    U3'  M  K  E-  937>  127  A'  S'  R"  862'  15 

W,    2o   LJi.A.(N.S.)   175;  Zeiser  v.  Ann.    Cas.    819     (overruling    earlier 

C0^,    307  N.  Y.  407,  101  N.  E.  184,  cases). 

M*.  Cas.  1914C  493,  47  L.R.A.(N.S.)       Note:  20  L.R.A.(N.S.)  182. 

186;   ^Bxyan  v.  Loftus,  1  Rob.   (Va.)       9.  Ihrke  v.  Continental  L.  Ins.,  etc., 

12,  39   Am.  Dec.  242;  Ihrke  v.  Conti-  Co.,    91    Wash.    342,   157    Pac.    866, 

mental  ;l#  Ins.,  etc.,  Co.,  91  Wash.  312,  L.R.A.1916F  430. 

157  Pac.  866,  L.R.A.1916F  430;  Wick-       10.  Davis    v.    William    Roseneweig 

man  v.  Robinson,  14. Wis.  493,  80  Am.   Realty  Operating  Co.,  192  N.  Y.  128, 

Dec.  789.  84  N.  E.  943,  127  A.  S.  R.  890,  20 

Notes:  12  Am.  Dec.  313;  105  A.  S.  L.R.A.(N.S.)   175  and  note. 
R.  797;  127  A.  8.  R.  873;  20  L.R.A.       Note:  15  Ann.  Cas.  825. 
(tf.S.)  175;  2  Ann.  Cas.  932;  8  Ann.       11.  Notes:  127  A.  9.  R.  884;  20  Ann. 
Cas.  958;  15  Ann.  Cas.  824.  Cas.  179. 

As  to  the  implied  lien  of  the  vendor       12.  Elterman  v.  Hyman,  192  N.  Y. 
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right  of  a  grantee  to  a  lien  for  purchase  money  paid  has  been  upheld 
where  a  conveyance  was  set  aside  for  a  mutual  mistake  of  the  parties 
as  to  the  identity  of  the  land  conveyed,1*  or  for  the  fraud  of  the 
grantor.14  The  purchaser's  lien  is  entitled  to  preference  over  the 
rights  of  a  subsequent  purchaser  or  to  a  mortgagee  of  the  vendor  who 
has  actual  or  constructive  notice  of  the  existing  contract  of  sale/5  and 
it  has  been  held  that  the  purchaser  does  not  waive  his  lien  by  a  failure 
to  assert  his  rights  prior  to  a  foreclosure  of  the  mortgage  or  in  the 
foreclosure  proceedings.16 

XVI.  Recovery  op  Damages  by  Purchaser  . 

387.  In  .General. — A  remedy  frequently  resorted  to  by  the  pur- 
chaser, where  without  default  on  his  part  the  vendor  refuses  or  is  un- 
able to  convey  in  accordance  with  the  terms  of  the  contract,  is  an  ac- 
tion for  damages.  And  the  fact  that  the  inability  of  the  vendor  to 
convey  is  owing  to  the  refusal  of  his  wife  to  join  in  the  conveyance 
so  as  to  bar  her  dower  does  not  prevent  the  vendor  from  being  liable 
in  such  an  action.17  While  a  court  of  equity  in  a  suit  by  the  purchaser 
for  specific  performance  may,  under  special  circumstances  where  such 
relief  cannot  be  granted,  retain  the  suit  for  the  purpose  of  awarding 
damages  to  the  purchaser  for  the  vendor's  breach  of  contract,18  it  will 
not,  it  has  been  held,  do  so  where  the  purchaser  at  the  time  of  the 
institution  of  his  suit  knew  of  the  inability  of  the  vendor  to  perform, 
but  will  leave  the  purchaser  to  his  remedy  at  law.19  To  entitle  the 
purchaser  to  maintain  an  action  for  damages  he  must  perform  or  offer 
to  perform  all  dependent  or  concurrent  agreements  on  his  part  to  be 
performed,30  and  if  by  his  own  act  he  puts  it  out  of  the  power  of  the 

113,  84  N.  E.  937, 127  A.  8.  R.  862, 15  See  supra,  par.  236,  as  to  the  effect  of 

Ann.  Gas.  819   (referring  to  English  the  refusal  of  the  vendor's  wife  to  join 

authority).  in  the  conveyance  upon  his  ability  to 

Notes :  127  A.  S.  B.  886 ;  20  L.R. A.  convey  a  marketable  title. 
(N.8.)  177.  18.  Rankin  v.  Maxwell,   2   A.   K. 

13.  Wolfinger  v.  Thomas,  22  8.  D.  Marsh.  (Ky.)  488,  12  Am.  Dec.  431; 
57, 115  N.  W.  100, 133  A.  S.  R.  900.  Bryant  Timber  Co.  v.  Wilson,  151  N. 

14.  Ft.  Jefferson  Imp.  Co.  v.  Dupoy-  C.  154,  65  S..  E.  932,  134  A.  S.  R. 
ster,  108  Ky.  792,  51  S.  W.  810,  48  982;  Phillips  v.  Herndon,  78  Tex.  378, 
L.R.A.  537.  14  S.  W.  857,  22  A.  S.  R.  69 ;  Hall  v. 

15.  Ihrke  v.  Continental  L.  Ins.,  etc.,  Delaplaine,  5  Wis.  206,  68  Ain.  Dec. 
Co.,  91  Wash.  342, 157  Pac.  866,  L.R.A.  57.  See  Spbcipio  Performance,  vol. 
1916F  430;  Wickman  v.  Robinson,  14  25,  p.  345  et  seq. 

Wis.  493,  80  Am.  Dec.  789.  19.  McQueen  x,  Chouteau,  20  Mo. 

Note:  8  Ann.  Cas.  959.  222,  64  Am.  Dec.  178. 

16.  Ihrke  v.  Continental  L.  Ins.,  etc.,  20.  Howe  v.  Mitchell,  17  Me.  85,  35 
Co.,  91  Wash.  342,  157  Pac  866,  Am.  Dec  231;  Rossbach  v.  Micks,  89 
L.R.A.19I6F  430.  Neb.  821,  132  N.  W.  526,  42  L.R.A. 

17.  Vaughan  v.  Butterfield,  85  Ark.  (N.S.)  444;  Raudabaugh  v.  Hart,  61 
289.  107  S.  W.  993,  122  A.  S.  R,  31.  Ohio  St  73,  55  N.  E.  214,  76  A.  S.  R. 
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vendor  to  perform  this  will  constitute  a  good  legal  excuse  for  non- 
performance by  the  vendor.1  Thus  where  the  agreement  is  to  convey 
land  in  accordance  with  the  description  contained  in  another  deed 
access  to  which  is  essential*  to  the  vendor  to  enable  him  to  prepare  the 
conveyance,  ,the  purchaser  cannot  recover  damages  for  the  vendor's 
failure  to  convey  when  by  his  own  acts  he  prevents  the  vendor  from 
having  access  to  the  prior  deed.'  If  the  purchaser  has  been  let  into 
possession,  the  surrender  of  possession  is  not  a  condition  precedent  to 
his  right  to  sue  for  the  vendor's  refusal  to  convey.* 

388.  Measure  of  Damages;  General  Rule.— Under  any  of  the  dif- 
ferent rules  of  damages  the  purchaser  is  entitled  at  least  to  recover 
nominal  damages  for  a  breach  by  the  vendor.4    The  rule  is  laid  down 
in  many  cases  that  the  purchaser  is  entitled,  as  general  damages  for 
t^fe  refusal  or  inability  of  the  vendor  to  convey,  to  recover  the  differ- 
6t*ce  between  the  actual  value  of  the  land  and  the  agreed  price,  to* 
Either  with  any  payments  he  may  have  made,  or  the  value  of  the  land 
deducting  the  amount  of  the  purchase  money  unpaid.    These  state- 
ments are  substantially  the  same  in  effect  and  result  in  giving  the  pur- 
chaser as  damages  the  benefit  of  his  bargain  in  case  the  land  is  worth 
more  than  the  price  agreed  upon.*  The  same  rule  in  effect  has  been 
announced  as  regards  contracts  for  the  exchange  of  land;  that  is,  the 
plaintiff  is  permitted  to  recover  the  difference  between  the  value  of  the 
land  which  he  was  to  convey  and  that  which  he  was  to  receive  where 
neither  party  has  conveyed,6  or  where  the  plaintiff  has  conveyed  the 
value  of  the  land  he  was  to  receive.7  This  is  very  generally  recognized 
where  the  vendor  cannot  be  said  to  have  acted  in  good  faith,9  as  where 

361.  As  to  when  stipulations  of  the  v.  Taylor,  2  Overt  (Tenn.)  49,  5  Am. 
parties  are  dependent  or  concurrent,  Dee.  650;  Shaw  v.  WiDrins,  8  Humph, 
see  supra,  par.  168  et  seq.  (Tenn,)  647,  49  Am.  Dec.  692;  John- 

1.  Gibson  v.  Dunnam,  1  Hill  (S.  C.)    son  v.  McMullin,  3  Wyo.  237,  21  Pac. 
289,  26  Am.  Dec.  180,  701,  4  L.R.A.  670. 

2.  Gibson  v.  Dunnam,  1  Hill  (S.  C.)       Notes:  65  Am.  Dec.  608;  106  A.  S. 
289,  26  Am.  Dec.  180.  R.  970;  16  L.R.A.(N.S.).  768;  2  Ann. 

3.  Shaw    v.    Wilkins,    8    Humph.   Gas.  635;  Ann.  Cas.  1917B  859. 
(Tenn.)  647,  49  Am.  Dec.  692.  6.  Plummer  v.  Rigdon,  78  HI.  222, 

4.  Doherty  v.  Dolan,  65  Me.  87,  20  20  Am.  Rep.  261.     See  also  Howe  v. 
Am.  Rep.  677.  Martin,  23  Okla.  561, 102  Pac.  128, 138 

5.  Hopkins  v.  Lee,  6  Wheat.  109,  5  A.  S.  R.  840. 

U.  S.  (L.  ed.)  218;  White  v.  Hermann,  Note:  15  Ann.  Cas.  476. 
51  111.  243,  39  Am.  Dec.  543;  Plum-  7.  Note:  15  Ann.  Cas.  476. 
mer  v.  Rigdon,  78  111.  222,  20  Am.  Rep.  8.  Foley  v.  McKeegan,  4  la.  1,  68 
261;  Dogherty  v.  Dolan,  65  Me.  87,  Am.  Deo.  107;  McConnell  v.  Dunlap, 
20  Am.  Rep.  677;  Woodbury  v.  Luddy,  Hard.  (Ky.)  41, 3  Am.  Dec.  723;  Ham- 
14  Allen  (Mass.)  1,  92  Am.  Dec.  731;  mond  v.  Hannin,  21  Mich.  374,  4  Am. 
Kirkpatrick  v.  Downing,  58  Mo.  32, 17  Rep.  490 ;  Kirkpatrick  v.  Downing,  .58 
Am.  Rep.  678 ;  Beck  v.  Staats,  80  Neb.  Mo.  32,  17  Am.  Rep.  678 ;  Baldwin  v. 
482,  114  N.  W.  633,  16  L.R.A.(N.S.)  Munn,  2  Wend.  (N.  Y.)  399,  20  Am. 
768;  LeRoy  v.  Jacobsky,  136  N.  C.  Dec  627;  Bush  v.  Cole,  28  N.  Y.  261, 
443,  48  S.  E.  796,  67  L.R.A.  977;  Cock  84  Am.  Dec.  343;  Pumpelly  v.  Phelps, 
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after  the  making  of  the  contract  he  disables  himself  by  his  own  act  or 
neglect  from  being  able  to  convey,9  or  where  haying  the  ability  to  do  so 
he  refuses  to  convey  because  of  an  advance  in  the  value  of  the  land  or 
otherwise,10  or  where  the  vendor  had  knowledge  of  his  want  of  or  de- 
fects in  his  title.11  Where  this  general  rule  of  damages  is  applied  it  is 
held  that,  if  the  land  is  in  fact  worthless  or  of  less  value  than  the  agreed 
price,  the  purchaser  in  an  action  for  damages  ia  not  entitled  to  recover 
the  purchase  money  paid,  but  only  the  actual  value  of  the  land  less 
the  amount  of  the  agreed  purchase  money  remaining  unpaid.12  In 
this  connection  it  is  to  be  borne  in  mind,  however,  that  the  purchaser 
may  always  elect  to  rescind  for  the  failure  or  refusal  of  the  vendor  to 
convey  and  may  sue  for  the  return  of  the  purchase  money  paid.1*  On 
the  other  hand  the  view  seems  to  have  been  taken  that  the  purchaser  ia, 
as  in  case  of  an  executed  conveyance  containing  a  covenant  of  war- 
ranty or  for  quiet  enjoyment,  limited  to  a  recovery  of  the  purchase 
money  paid,  with  interest,  though  the  vendor  may  not  have  acted  in 
good  faith  in  refusing  to  convey,  as  the  purchaser  has  his  remedy,  in 
case  the  land  has  advanced  in  value,  by  way  of  specific  performance 
if  the  title  of  the  vendor  is  good.14 

389.  Effect  of  Knowledge  of  Want  of  or  Defect  in  Title.— The 
rule  permitting  the  purchaser  to  recover  for  the  loss  of  his  bargain 
has  been  applied  where  the  vendor  entered  into  the  contract  knowing 
that  he  had  no  title  or  that  his  title  was  defective,1*  and  also  where  he 

40  N.  Y.  59,  100  Am.  Dec.  463 ;  Phil-  etc.,  R.  Co.,  46  Ore.  374,  80  Pac.  482,  7 
lips  v.  Herndon,  78  Tex.  378, 14  S.  W.  Ann.  Cas.  1036. 

857,  22  A.  S.  R.  59 ;  Hall  v.  Delaplaine,       11.  See    the    next    following    para- 
5  Wis.  206,  68  Am.  Dec.  57 ;  Poposkey  graph. 

v.  Munkwitz,  68  Wis.  322,  32  N.  E.       12.  Doherty  v.  Dolan,  65  Me.  87,  20 
35,  58  Am.  Rep.  608,  60  Am.  Rep.  858.  Am.  Rep.  677 ;  Kirkpatrick  v.  Down- 
Notes:   66  Am.  Dec.  116;  84  Am.  ing,  58  Mo.  32,  17  Am,  Rep.  678. 
Dec.  346;  100  Am.  Dec.  468;  106  A.  S.       Note:  106  A.  S.  R.  977. 
R.  967;  2  Ann.  Gas.  634;  Ann.  Cas.       13.  See  supra,  par.  377. 
1917B  860.  14.  Thompson  v.  Guthrie,  9  Leigh 

9.  Foley  v.  McKeegan,  4  Ia.  1,  66    (Va.)  101,  33  Am.  Dec.  225. 

Am.  Dec.  107;  Phillips  v.  Herndon,  78  15.  Plummer  v.  Rigdon,  78  DL  222, 
Tex.  378,  14  S.  W.  857,  22  A.  S.  R.  20  Am.  Rep.  261;  Foley  v.  McKee- 
59 ;  Hall  v.  Delaplaine,  5  Wis.  206,  68  gan,  4  Ia.  1,  66  Am.  Dec.  107 ;  McCon- 
Am.  Dec.  57;  Johnson  v.  McMullin,  3  nell  v.  DunLap,  Hard.  (Ky.)  41,  3  Am. 
Wvo.  237,  21  Pac.  701,  4  L.R.A.  670.  Dec.  723;  Baltimore,  etc,  Land  Soc.  v. 
Notes :  106  A.  S.  R.  973 ;  4  L.R.A.  Smith,  54  Md.  187,  39  Am.  Rep.  374 
670.  (referring  to  earlier  cases  with  appar- 

10.  Hopkins  v.  Lee,  6  Wheat.  109,  ent  approval) ;  Beck  v.  Staats,  80  Neb. 
5  U.  S.  (L.  ed.)  218;  Harten  v.  Loffler,  482,  114  N.  W.  633,  16  L.R>A.(N.S.) 
212  U.  S.  397,  29  S,  Ct.  351,  53  U.  b.  768;  Pumpelly  v.  Phelps,  40  N.  Y.  59, 
(K  ed.)  568;  Foley  v.  McKeegan,  4  Ia.  100  Am.  Dec.  463;  Arensten  v.  More- 
1,  66  Am.  Dec.  107 ;  Baldwin  v.  Mnnn,  land,  122  Wis.  167,  99  N.  W.  790, 106 
2  Wend.  (N.  Y.)  399,  20  Am.  Dec  A.  S.  R..  951,  2  Ann.  Cas.  628,  65 
627;  Pumpelly  v.  Phelps,  40  N.  Y.  59,  L.R.A.  973. 

100  Am.  Dec.  463:  Neppach  v.  Oregon,      Note:  2  Ann.  Gas.  635. 
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should  have  known  that  he  was  unable  to  perform,  as  where  he  had 
executed  a  lease  on  the  land  for  a  term  of  years  but  had  forgotten  such 
fact,  especially  when  he  could  have,  secured  a  surrender  of  the  term 
but  refused  to  do  so  on  account  of  the  price  demanded  by  the  lessee.10 
It  has  been  held  immaterial  that  the  vendor  may  have  in  good  faith 
believed  that  he  would  be  able  to  acquire  or  convey  a  good  title,17  as 
where  a.  trustee  agreed  unconditionally  to  convey  but  was  unable  to  do 
so  because  the  beneficiary  refused  to  give  his  consent,  such  consent 
being  essential  to  his  power  to  convey.18    It  has  been  held  otherwise, 
however,  where  the  vendor  held  an  executory  contract  to  purchase 
and  the  right  to  compel  its  execution,  but  was  unable  to  acquire  a 
good  title  because  his  vendor's  title  was  defective.19    In  a  recent  well 
considered  case  it  has  been  held  that  if  the  inability  to  convey  is  due 
to  defects  in  or  want  of  title  the  recovery  for  the  loss  of  the  bargain 
should  be  denied  irrespective  of' whether  the  vendor  at  the  time  of  the 
contract  was  aware  of  his  want  of  title,  as  the  motive  of  the  vendor  is 
immaterial  in  measuring  damages  for  breach  of  contract,  and  if  he 
has  been  guilty  of  fraud  the  purchaser  has  his  remedy  by  way  of  an 
action  for  the  deceit;20  and  where  the  purchaser  while  in  possession 
vitiderthe  executory  contract  erected  improvements  on  the  land,  with- 
out the  request  of  the  vendor,  he  was  denied  recovery  for  the  loss  re- 
scuing.1   It  has  been  held  that  if  a  person  contracts  to  sell  and  con- 
vey  land  to  which  both  he  and  the  purchaser  knew  he  had  no  title, 
the  latter  may,  nevertheless,  on  the  breach  of  the  contract,  recover  for 
the  loss  of  his  bargain.2    Other  cases,  however,  deny  a  recovery  for 
enhanced  value  of  the  land  where  both  parties  were  aware  of  the  fact 
that  the  vendor  did  not  at  the  time  of  entering  into  the  contract  have 
a  good  title  or  the  power  to  convey.* 

390.  Effect  of  Good  Faith;  General  Rule.— A  distinction  is  usually 
made  as  regards  the  general  damages  recoverable  between  cases 
where  the  vendor  acts  in  good  faith  in  entering  into  the  contract  and 
cases  where  good  faith  is  wanting.  In  the  former  case  it  is  held  that 
the  measure  of  damages  is  the  amount  of  the  purchase  money  paid 

16.  Cornell  v.  ftodabaugh,  117  la.  of  Abraham,  59  N.  J.  L.  160,  35  Atl. 
287,  90  N.  W.  599,  94  A.  S.  R.  298  (ex-  1121,  59  A.  S.  B.  578,  69  L.R.A.  764 
plaining  Foley  v.  McKeegan,  4  la.  1,  (overruling  earlier  case).  As  to  what 
66  Am.  Dec.  107).  constitutes  fraud  on  the  part  of  a  ven- 

17.  Pumpelly  v.  Phelps,  40  N.  Y.  59,  dor,  see  supra,  par.  57  et  seq. 

100  Am.  Dec.  463.     See  also  Beck  v.  1.  Gerbert  v.  Congregation  of  Sons 

Staats,  80  Neb.  482,  114  N.  W.  633,  of  Abraham,  59  N.  J.  L.  160,  35  Atl. 

16  L.R.A.(N.S.)  768.  1121,  59  A.  S.  R.  578,  69  L.R.A.  764. 

Note:  100  Am.  Dec.  468.  2.  Arentsen  v.  Moreland,  122  Wis. 

18.  Pumpelly  v.  Phelps,  40  N.  Y.  59,  167,  99  N.  W.  790, 106  A.  S.  R.  951,  2 
100  Am.  Dec.  463.  Ann.  Cas.  628,  65  L.R.A.  973. 

19.  Hammond  v.  Hannin,  21  Mich.  3.  Rohr  v.  Kinat,  3  Watts  &  S. 
374,  4  Am.  Rep.  490.  (Pa.)  563,  39  Am.  Dec.  53. 

20.  Gerbert  v.  Congregation  of  Sons  Note:  Ann.  Cas.  1917B  859. 
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with  interest,  thereby  denying  to  the  purchaser  any  recovery  for  the 
loss  of  his  bargain.  This  is  the  rule  laid  down  in  the  early  English 
case  of  Flurean  v.  Thornhill  (2  W.  Black.  1078)  decided  in  1775  and 
subsequently  followed  in  that  country,4  and  has  been  adopted  in  most 
jurisdictions  in  this  country,*  and  in  Canada.6  The  same  rule  is  ap- 
plied where  the  inability  of  the  vendor  to  perform  is  due  to  a  deficiency 
in  the  quantity  of  land  unknown  to  him  without  his  fault,  as  where 
it  proceeds  from  a  defect  in  or  want  of  title.'  The  reason  for  apply- 
ing this  rule  is  that  the  case  is  analogous  to  one  where  a  recovery  is 
sought  for  breach  of  a  covenant  for  quiet  enjoyment  or  warranty  in 
a  conveyance  and  should  be  governed  by  the  same  rule.8  Therefore 
where  the  vendor  acts  in  good  faith  if  no  part  of  the  purchase  money 
has  been  paid  only  nominal  damages  are  recoverable,9  and  if  the  pur- 
chaser before  the  time  for  the  completion  of  the  contract  arrives  erects 
improvements  on  the  land  no  recovery  for  the  expenditures  can  be 
had.10  -Where  the  inability  of  the  vendor  to -convey  is  owing  to  the 
fact  that  the  title  is  in  the  purchaser  as  heir,  the  parties  having  acted 
under  the  belief  that  the  vendor  was  in  fact  the  heir,  the  measure  of 
damages  is  the  consideration  paid  with  interest.11 

391.  View  that  Good  Faith  of  Vendor  is  Immaterial.— Opposed  to 
the  view  announced  in  the  preceding. paragraph  the  courts  in  some 

4.  Notes:  17  Am.  Rep.  688;  106  A.  105;  Thompson  v.  Guthrie,  9  Leigh 
S.  R.  965,  972;  16  L.R.A.(N.S.)  771;  (Va.)  101,  33  Am.  Dec.  225;  Morgan 
2  Ann.  Cas.  634.  v.  Bell,  3  Wash.  554,  28  Pac.  925,  16 

5.  Snodgrass  v.  Reynolds,  79  Ala.  L.R.A.  614;  Hall  v.  Delaplaine,  5  Wis. 
452,  58  Am.  Rep.  601;  Smith  v.  Bang-  206,  68  Am.  Dec.  57. 

ham,  156  Cal.  359,  104  Pac  689,  28  Notes:  20  Am.  Dec.  632;  66  Am.  Dec. 
L.R.A.(N.S.)  522  (statutory  provision  116;  84  Am.  Dec.  346;  100  Am.  Dec 
to  this  effect);  Foley  v.  McKeegan,  4  467;  4  L.R.A.  670;  16  L.R.A.(N.S.) 
la.  1,  66  Am.  Dec.  107;  Cox  v.  Strode,  771;  2  Ann.  Cas.  634;  Ann.  Cas.  1917B 
2  Bibb  (Ky.)   273,  5  Am.  Dec.  603;   860. 

Rankin  v.  Maxwell,  2  A.  K  Marsh.  6.  Ontario  Asphalt  Block  Co.  v. 
(Ky.)  488,  12  Am.  Dec.  431;  Lowe  v.  Montreuil,  52  Can.  Sup.  Ct.  541,  Ann. 
McDonald,  3  A.  K.  Marsh.  (Ky.)  354,  Cas.  1917B  852. 
13  Am.  Dec  181;  Baltimore,  etc,  7.  Baltimore,  etc,  Land  Soc  v. 
Land  Soc.  v.  Smith,  54  Md.  187,  39  Smith,  54  Md.  187, 39  Am.  Rep.  374. 
Am.  Rep.  374  (reviewing  and  explain-  8.  Hammond  v.  Hannin,  21  Mich, 
ing  earlier  cases) ;  Hammond  v.  Han-  374,  4  Am.  Rep.  490;  Baldwin  v. 
nin,  21  Mich.  374,  4  Am.  Rep.  490;  Munn,  2  Wend.  (N.  Y.)  399,  20  Am. 
Herndon  v.  Harrisson,  34  Miss.  486,  69  Dec  627. 

Am.  Dec  399 ;  Gerbert  v.  Congrega-  9.  Gerbert  v.  Congregation  of  Sons 
tion  of  Sons  of  Abraham,  59  N.  J.  L.  of  Abraham,  59  N.  J.  L.  160,  35  Atl. 
160,  35  Atl.  1121,  59  A.  S.  R.  578,  69  1121,  59  A.  S.  R.  578,  69  L.R.A.  764; 
L.R.A.  764;  Baldwin  v.  Munn,  2  Wend.  Baldwin  v.  Munn,  2  Wend.  (N.  Y.) 
(N.  Y.)  399,  20  Am.  Dec  627;  Pum-  399,  20  Am.  Dec.  627. 
pelly  v.  Phelps,  40  N.  Y.  59,  100  Am.  10.  Ontario  Asphalt  Block  Co.  v. 
•  Dec.  463;  Mack  v.  Patchin,  42  N.  Y.  Montreuil,  52  Can.  Sup.  Ct.  541,  Ann. 
167,  1  Am.  Rep.  506;  Burk's  Appeal,  Cas.  1917B  852. 
75  Pa.  St.  141, 15  Am.  Rep.  587;  Burk  11.  Kennedy  v.  Kennedy,  2  Bibb 
v.  Serrill,  80  Pa.  St.  413,  21  Am.  Rep.    (Ky.)  464, 5  Am.  Dec  629. 
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jurisdictions  refuse  to  make  any  distinction  between  cases  where  the 
vendor  acts  in  good  faith  and  where  he  does  not,  and  in  the  former 
case  permit  the  purchaser,  in  effect,  to  recover  for  the  enhanced  value 
of  the  land ; x%  and  this  is  especially  true  in  those  few  jurisdictions  in 
which  a  grantee  is  permitted  to  recover  as  damages  for  breach  of  a 
covenant  of  warranty  or  for  quiet  enjoyment  the  value  of  the  land  at 
the  time  of  eviction,  and  is  not  limited  to  the  recovery  of  the  consid- 
eration for  the  conveyance.1*  Cogent  reasons  for  this  view  are  that 
the  pecuniary  damages  are  the  same  to  the  purchaser,  whether  the 
motive  of  the  vendor  in  refusing  to  convey  is  good  or  bad.  It  is  a 
difficult  thing  to  ascertain  whether  or  not  a  vendor  is  actuated  by  good 
faith  in  his  refusal  to  convey.  There  can  easily  be  frauds  and  deceits 
about  it.  The  vendor  is  strongly  tempted  to  avoid  his  agreement, 
where  there  has  been  a  rise  in  the  value  of  the  property.  The  pur- 
chaser, by  making  the  contract,  may  lose  other  opportunities  of  mak- 
ing profitable  investments.  The  vendor  knows,  when  he  contracts,  his 
ability  to  convey  a  title,  and  the  purchaser  ordinarily  does  not.  The 
vendor  can  provide  in  his  contract  against  such  a  contingency  as  an 
unexpected  inability  to  convey.  He  can  also  liquidate  the  damages 
by  agreement.  The  measure  of  relief  afforded  by  this  rule  is  a  fixed 
and  definite  thing.  The  other  rule  is  not  easily  applied  to  all  cases, 
and  the  books  are  burdened  with  discussions  and  refinements  in  rela- 
tion to  the  modifications  and  restrictions  and  qualifications  which,  in 
different  jurisdictions,  have  been  annexed  to  it14 

392.  Consideration  Other  than  Money. — Ordinarily  it  seems  that 
where  the  agreement  to  convey  is  in  consideration  of  services  to  be 
rendered  or  the  performance  of  some  other  act  of  uncertain  value,  the 
measure  of  damages  in  case  the  services  have  been  rendered  or  other 
act  performed  is  the  value  of  the  land  to  be  conveyed,11  but  it  has  been 
held  that  where  the  vendor  before  performance  on  the  purchaser's 
part  gives  him  notice,  bona  fide,  that  he  cannot  convey  for  want  of 
title,  the  value  of  the  land  i$  not  the  measure  of  damages  rather  than 
the  injury  suffered  by  the  purchaser.16    Where  the  consideration  for 

12.  Doherty  v.  Doian,  06  Me.  87,  20  This  is  the  general  role  in  the  case  of 

Am.  Rep.  677;  Vallentyne  v.  Immigra-  contracts  for  the  sale  of  chattels,  see 

tion  Land  Co.,  95  Minn.  195. 103  N.  W.  Sales,  vol.  24,  p.  69. 

1028,  5  Ami  Cas.  212 ;  Beck  v.  Staats,  18.  Doherty  v.  Dolan,  65  Me.  87,  20 

80  Neb.  482, 114  N.  W.  633, 16  L.R.A.  Am.  Rep.  677.    Bee  Covenants,  vol.  7, 

(N.8.)  768  (reviewing  earlier  conflict-  p.  1168. 

ing   cases   and  overruling   those   an-  14.  Doherty  v.  Dolan,  65  Me.  87,  20 

nouneing  a  contrary  doctrine).     See  Am.  Rep.  677. 

also  Plnmmer  v.  Rigdon,  78  111.  222,  20  15.  Rohr  v.  Kindt,  3  Watts  6  S. 

Am.  Rep.  261.  (Pa.)  563,  39  Am.  Dec.  53. 

Notes:  106  A.  S.  R.  967;  16  L.R.A.  Notes:  39  Am.  Dec.  56;  106  A.  S.  R. 

N.S.)  772;  2  Ann.  Cas.  636;  Ann.  975. 

as.  1917B  859.  16.  Rohr  v.  Kindt,  3  Watts  6  $. 

635 


s 


§§  393,  394        VENDOR  AND  PURCHASES,        27  R.  C.  L. 

the  conveyance  was  services  to  be  rendered  by  the  purchaser,  he  has 
been  permitted  to  recover,  on  the  refusal  of  the  vendor  to  convey,  the 
reasonable  or  agreed  value  of  the  services  so  rendered.17 

393.  Partial  Failure  of  Title. — Where  there  is  a  partial  failure  of 
the  vendor's  title  and  the  purchaser  elects  to  have  specific  performance 
with  compensation,18  such  compensation  is  not  to  exceed  the  fair 
market  value  of  that  which  the  vendor  is  unable  to  convey,  and  is  not 
necessarily  the  amount  by  which  the  entire  interest  agreed  to  be  con- 
veyed is  depreciated  in  market  value.  By  making  the  election,  the 
purchaser  undertakes  to  receive  what  the  vendor  never  agreed  to  give ; 
namely,  a  partial  conveyance  of  the  estate ;  and  equity  will  only  allow 
this  on  the  condition  that  the  vendor  shall  not  thereby  be  subjected  to 
unreasonable  injury.  The  purchaser  in  effect  elects  to  take  satisfaction 
partly  in  land  and  partly  in  money ;  and  if  he  is  allowed  to  do  this,  he 
should  only  in  equity  be  allowed  to  receive  the  fair  money  value  of 
the  part  of  the  estate  which  is  not  conveyed  to  him.19  Where  the  in- 
ability of  the  vendor  to  perform  is  due  to  the  refusal  of  his  wife  to 
join  in  the  conveyance  and  thereby  release  her  dower,  and  the  vendor 
acted  throughout  the  transaction  in  perfect  good  faith,  only  compen- 
satory damages  can  be  recovered  by  the  purchaser.20  Where  there  is 
a  failure  of  title  to  a  part  of  a  lot  sold  because  of  an  honest  mistake  as 
to  the  true  boundary,  the  measure  of  damages  to  which  the  purchaser 
is  entitled,  when  sued  for  the  purchase  money,  is  the  relative  value 
that  the  part  to  which  he  fails  to  get  title  bears  to  the  whole  lot  as 
estimated  with  regard  to  the  price  agreed  upon  for  the  whole.  While 
the  peculiar  advantages  or  disadvantages  of  the  part  lost  with  reference 
to  the  whole  may  be  considered  as  at  the  time  of  the  purchase,  still 
the  additional  expense  of  erecting  improvements  on  an  adjoining  tract, 
incurred  by  reason  of  the  defect  in  the  title  in  order  to  have  the  rea- 
sonable and  proper  enjoyment  of  the  remaining  portion  of  the  land, 
must  not  be  considered  in  allowing  such  damages.1 

394.  Special  Damages. — In  addition  to  general  damages  the  pur- 
chaser may  be  entitled  to  recover  special  damages  where  they  are  the 
natural  and  proximate  cause  of  the  vendor's  breach  of  the  contract; 
and  where  the  breach  consists  in  the  failure  of  the  vendor  to  convey 
at  the  time  agreed  upon  and  his  continued  wrongful  detention  of  the 
possession  from  the  purchaser,  a  conveyance  having  been  afterward 
made  and  accepted,  rents  received  by  the  vendor  during  the  time  the 
control  of  the  property  was  so  detained  have  been  held  to  be  recover- 

(Pa.)  563,  39  Am.  Dec.  53  (consider-  19.  Woodbury  v.  Luddy,  14  Allen 

ation   of  agreement  to   convey  with-  (Mass.)  1,  92  Am.  Dec.  731. 

drawal  of  caveat  to  will).  20.  Burk  v.  Serrill,  80  Pa.  St.  413, 

17.  Sibley  v.  Spring,  12  Me.  460,  28  21  Am.  Rep.  105. 

Am.  Dec.  191.  1.  Tyson  v.  Eyrick,  141  Pa.  St  296, 

18.  See  supra,  par.  243.    '  21  Atl.  635,  23  A.  S.  R.  287. 
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able.9  To  be  recoverable,  however,  the  special  damages  must  be  a 
proximate  eause  of  the  vendor's  breach  of  his  contract.  Thus  expenses 
incurred  by  the  purchaser  in  preparing  to  build  on  other  lands  owned 
by  him  with  the  use  of  a  building  on  the  land  sold,  the  benefit  of 
which  is  lost  to  the  purchaser  by  reason  of  the  failure  of  the  vendor  to 
convey,  are  too  remote  to  be  recoverable.*  As  a  general  rule  damages 
arising  subsequent  to  action  brought,  or  even  to  the  date  of  verdict, 
may  be  taken  into  consideration  when  they  are  the  natural  and  neces- 
sary result  of  the  act  complained  of,  and  where  they  do  not  them- 
selves constitute  a  new  cause  of  action.  On  the  other  hand,  where  the 
damages  subsequent  to  the  commencement  of  the  action  are  not  the 
necessary  result  of  the  alleged  wrong,  or  where  they  might  be  the 
foundation  of  a  fresh  action,  they  cannot  be  included  in  the  verdict 
of  the  jury.4  This  rule  has  been  applied  in  actions  by  a  purchaser 
for  the  vendor's  breach  of  his  contract,  and  it  has  been  held  that  where 
after  the  institution  of  the  purchaser's  action  the  vendor  executed  a 
conveyance  which  was  accepted  by  the  purchaser,  the  damages  accru- 
ing from  the  vendor's  continued  withholding  of  the  possession  after 
the  institution  of  the  action  and  until  the  conveyance  were  not  recover- 
able.5 Where  the  damages  are  limited  on  account  of  the  vendor's  good 
faith  to  the  purchase  money  paid  without  compensation  for  any  en- 
hancement in  the  value  of  the  land  •  the  purchaser  may  also  in  some 
circumstances  be  entitled  to  recover  reasonable  expenditures  in  the 
investigation  of  the  title,7  and  his  reasonable  personal  expenditures  for 
travel,  etc.,  while  attending  to  the  execution  and  fulfilment  of  the 
contract.8  Special  damages  to  be  recoverable  by  the  purchaser  must 
be  pleaded  as  in  other  cases,  otherwise  the  vendor  may  be  taken  by 
surprise.9 

395.  Stipulation  as  to  Damages. — The  parties  may  by  an  express 
agreement  limit  the  damages  recoverable  in  case  of  the  vendor's 
breach  of  the  contract,  and  effect  will  ordinarily  be  given  to  it.10  And 
a  stipulation  liquidating  the  damages  recoverable  by  the  purchaser 
may  be  enforced  by  him  unless  the  court  .should  regard  it  as  a  penalty 
as  distinguished  from  liquidated  damages.11    Thus  it  has  been  held 

2.  Warner  v.  Bacon,  8  Gray  (Mass.)  Williams,  115  N.  Y.  586,  22  N.  E.  233, 
397,  69  Am.  Dec.  253.         *  12  A.  S.  B.  844,  5  L.R.A.  654. 

3.  Warner  v.  Bacon,  8  Gray  (Mass.)  8.  Baltimore  Permanent  Bldg.,  etc., 
397,  69  Am.  Dec.  253.  Soc.  v.  Smith,  54  Md.  187,  39  Am.  Rep. 

4.  See  Damages,  vol.  8,  p.  539  et  374. 

seq.  9.  Warner  v.  Bacon,  8  Gray  (Mass.) 

5.  Warner  v.  Bacon,  8  Gray  (Mass.)    397,  69  Am.  Dec  253. 

397,  69  Am.  Dec.  253.                      j  10.  Doherty  v.  Dolan,  65  Me.  87,  2Q 

6.  See  supra,  par.  390.                '  Am.  Rep.  677. 

7.  Baltimore  Permanent  Bldg.,  etc.,  11.  Morse  v.  Rathbum,  42  Mo.  594, 
Soc.  v.   Smith,  54  Md.  187,   39   Am.  97  Am.  Dec.  359. 

Rep.  374;   Hammond   v.   Hannin,  21       Note:  34  L.R.A.(N.S.)  4. 
Mich.  374,  4  Am.  Rep.  490;  Moore  v. 
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that  where  the  vendor  covenants  with  the  purchaser  that  if  any  of  the 
land  is  lost,  he  will  eonvey,  of  another  tract,  two  acres  for  every  one 
lost,  and  a  paramount  title  appears,  of  which  the  vendor  has  notice, 
and  subsequent  to  which  he  sells  the  land  out  of  which  the  indemnity 
was  to  be  made,  for  a  price  paid  per  acre  equal  to  that  he  received  for 
the  first  tract  sold,  he  will  be  accountable  to  the  first  purchaser  for  the 
proceeds  of  twice  as  many  acres  as  have  been  lost,  although  that 
amount  be  double  the  consideration  that  the  latter  paid  for  it18  And  a 
stipulation  in  a  contract  for  the  exchange  of  real  estate  for  the  payment 
of  a  certain  sum  as  liquidated  damages  in  case  of  breach  will  be  regard- 
ed as  a  provision  for  stipulated  damages,  and  not  for  a  penalty,  if  the 
sum  stipulated  is  not  so  disproportionate  to  the  probable  damages  suf- 
fered as  to  appear  unconscionable.1*  If,  however,  the  stipulation  as  to 
damages  is  to  be  regarded  as  a  penalty  and  not  liquidated  damages, 
the  sum  named  will  not  constitute  the  measure  of  damages,  and  the 
purchaser  may  be  entitled  to  recover,  according  to  the  circumstances 
of  the  case,  more  or  less  than  the  sum  stipulated.14  The  general  rules 
for  determining  whether  a  stipulation  is  one  for  liquidated  damages 
or  for  a  penalty  apply  to  such  a  stipulation  in  a  contract  for  the  sale 
•of  land.1* 

396.  Proof  of  Value  of  Land. — Where  the  value  of  the  land  is  taken 
as  the  criterion  of  damages  its  value  is  to  be  estimated  as  of  the  time 
fixed  for  conveyance,16  but  the  fee  simple  value  of  the  land  is  not  to 
be  considered  if  the  agreement  to  convey  would  be  satisfied  by  the 
conveyance  of  a  lesser  estate.17  Where  there  is  no  evidence  given 
showing  any  change  in  the  situation,  the  agreed  consideration  will  be 
taken  as  the  correct  value  of  the  land.18  Evidence  of  the  value  of  the 
land  shortly  after  it  should  have  been  conveyed  is  admissible  to  show 
what  its  value  was  at  that  time ; 19  evidence  has  also  been  held  admis- 
sible of  the  value  of  other  lands  of  a  similar  character  in  the  immediate 
vicinity,  and  even  of  lands  of  a  different  quality,  leaving  it  to  the 
jury  to  determine  the  difference  in  value.20 

12.  Butler  v.  Triplett,  1  Dana  (Ky.)  16.  Kirkpatrick  v.  Downing,  58  Mo. 
152,  25  Am.  Dec.  136.  32,  17  Am.  Rep.  678;  Cock  v.  Taylor, 

13.  Selby  v.  Matson,  137  la.  97,  114  2  Overt.  (Tenn.)  49,  5  Am.  Dec.  650.  . 
N.   W.   609,  14  L.R.A.(N.S.)    1210;  Note :  106  A.  S.  R.  977. 

Madler  v.  Silverstone,  55  Wash.  159,  17.  Rohr  v.  Kindt,  3  Watts  &  S. 

104  Pac.  165,  34  L.R.A.(N.S.)  1.  (Pa.)  563,  39  Am.  Dee.  53. 

14.  Foley  v.  McKeegan,  4  la.  1,  66  18.  Kirkpatrick  v.  Downing,  58  Mo. 
Am.  Dec.  107 ;  Dennis  v.  Cummins,  3  32,  17  Am.  Rep.  678. 

Johns.  Cas.  (N.  Y.)  297,  2  Am.  Dec.       19.  Abell  v.  Munson,  18  Mich.  306, 

160.     See  also  Lawrence  v.  Parker,  1   100  Am.  Dec.  165. 

Mass.  191,  2  Am.  Dec.  10.  20.  White  v.  Hermann,  51  111.  243, 

16.  Note:  34  L.R.A.(N.S.)  7  et  seq.   99  Am.  Dec.  543. 
See  Damages,  vol.  8.  p.  559  et  seq. 
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XVII.  Rescission 

General  Matters 

397.  Natural  Rescission  Generally. — A  contract  for  the  sale  of  land 
**iay  provide  that  the  obligation  of  the  vendor  to  convey  and  that  of 
the  purchaser  to  buy  shall  be  subject  to  the  happening  of  certain  con- 
tingencies and  that  if  {hey  do  not  happen  the  contract  shall  be  deemed 
rescinded.  In  such  a  case  if  the  contingencies  do  not  happen  there 
is  no  obligation  on  either  party  to  perform  and  the  contract  stands 
rescinded.1  As  in  case  of  other  contracts,  the  parties  may  rescind  or 
abrogate  a  contract  for  the  sale  of  land  by  mutual  agreement.  At 
common  law  a  written  executory  contract  may  be  abrogated  or  re- 
scinded by  the  oral  agreement  of  the  parties,8  and  ordinarily  the 
statute  of  frauds  ddes  not  affect  this  general  rule.1  Some  authorities 
therefore  hold  that  a  written  contract  for  the  sale  of  land  may  be  re- 
scinded by  an  oral  agreement,  especially  where  the  written  instru- 
ment itself  is  destroyed  pursuant  to  the  agreement,  or  the  possession 
returned  to  the  vendor.4  And  it  has  been  said  that  no  mode  of  ter- 
minating the  equitable  interest  of  the  purchaser  can  be  more  perfect 
than  a  voluntary  relinquishment  by  him  of  all  rights  under  the  con- 
tract, and  a  voluntary  surrender  of  the  possession  to  the  vendor.5 
Other  cases,  however,  regard  the  interest  of  the  purchaser  as  such  an 
interest  in  land  as  requires  its  surrender  to  be  in  writing.*  Proof  of 
the  rescission  or  abrogation  of  the  contract  by  an  oral  agreement  must, 
it  has  been  said,  be  clear,  positive  and  above  suspicion.7  The  failure 
of  both  parties  to  perform  or  offer  to  perform  the  contract  at  the  time 
fixed  does  not  itself  operate  as  a  mutual  rescission  of  the  contract.1 
Evidence  of  a  statement  by  the  purchaser  of  his  desire  to  surrender 
his  right  to  purchase  accompanied  by  acts  of  the  vendor  in  taking 
possession  and  improving  the  property  as  owner,  has  been  held  to 
show  a  consent  to  the  surrender.* 

398.  Failure  of  One  Party  to  Perform  Generally. — Although  one 
party  may  not  alone  rescind  a  contract,  he  may,  nevertheless,  by 

1.  Holt  v.  Rogers,  8  Pet.  420,  8  U.  S.   28  Am.  Dee.  592. 

(L.  ed.)  995.  8.  Townsend  v.  Tufts,  95  Cal.  257, 

2.  See  Contracts,  vol.  6,  p.  922.  30  Pac.  528,  29  A.  S.  R.  107  (showing 

3.  See  Statute  op  Frauds,  vol.  25,  that  Cleary  v.  Folger,  84  Cal.  316,  24 
p.  712  et  seq.  Pac.  280,  18  A.  S.  R.  187,  in  so  far  as 

4.  Lowther  Oil  Co.  v.  Miller-Sibley  it  may  announce  anything  to  the  eon-  ' 
Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433,  trary  has  been  overruled) ;  Bradford  v. 
97  A.  S.  R.  1027.  Parkhurst,  96  Cal.  102,  30  Pac.  1106, 

5.  Jennison  v.   Leonard,  21  Wall.   31  A.  S.  R.  189. 

302,  22  U.  S.  (L.  ed.)  539.  9.  K.  P.  Mining  Co.  v.  Jacobson,  30 

6.  See  Statute  of  Frauds,  vol  25,  Utah  115,  83  Pac.  728,  4  L.R.A.(N.S.) 
p.  579.  755. 

7.  Falls  v.  Carpenter,  21  N.  C.  237, 
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neglecting  or  refusing  to  perform  it  on  his  part,  place  it  in  the  power 
of  the  other  party,  where  he  is  not  also  derelict,  to  avoid  it,  or  not,  at 
his  pleasure.  The  breach  of  one  party  may,  in  such  case,  be  treated  by 
the  other  as  an  abandonment  of  the  contract,  authorizing  him,  if  he 
chooses  to  do  so,  to  disaffirm  it;  and  thus  the  assent  of  both  parties  to 
the  rescission  of  the  contract  is  sufficiently  manifested — that  of  the 
one  by  his  neglect  or  refusal  to  perform  his  patt,  and  of  the  other  by 
his  suing,  not  for  such  breach,  but  for  the  value  of  any  act  done  or 
payment  made  by  him  under  the  contract,  as  if  it  had  never  existed.10 
This  right  of  rescission  must  be  exercised  within  a  reasonable 
time  after  the  default  of  the  other  party.  Equity  will  not  permit  one 
party,  in  whose  favor  a  right  of  rescission  has  arisen,  to  delay  unrea- 
sonably the  exercise  of  the  right  and  thus  speculate  on  the  rise  or  fall 
in  the  value  of  the  land.11  As  a  general  rule,  a  party  who  asks  for  the 
rescission  must  himself  be  without  fault,12  and  when  the  payment  of 
the  purchase  money  and  the  making  or  tender  of  the  deed  are  to  occur 
simultaneously,  they  are  regarded  as  mutual  and  concurrent  acts.13 
which  disable  either  party  from  putting  an  end  to  the  contract  with- 
out performance  or  a  valid  offer  to  perform  on  his  part,  and,  so  far 
as  the  question  of  time  is  concerned,  both  parties,  after  the  day  pro- 
vided for  the  consummation,  may  be  considered  equally  in  default, 
and  neither  can  hold  himself  discharged  from  the  obligation  of  com- 
plete performance  until  he  has  tendered  performance  on  his  own  side 
and  demanded  it  on  the  other.14 

399.  Making  New  Contract. — As  a  general  rule  a  contract  for  the 
sale  of  land,  as  in  case  of  other  contracts,  will  be  considered  as  having 
been  rescinded  by  a  subsequent  and  inconsistent  contract  between  the 
same  parties  concerning  the  same  subject  matter,  where  it  can  be  gath- 
ered from  all  the  circumstances  that  the  parties  intended  that  the  two 
contracts  should  not  coexist  and  that  the  second  should  take  the  place 
of  the  first.16  Thus  a  contract  to  convey  the  fee  in  land  will  be  con- 
sidered as  having  been  rescinded  by  a  subsequent  contract  to  convey 
only  a  remainder  dependent  upon  a  life  estate  in  the  same  land  and 
in  other  land,  where  it  appears  that  the  grantee  took  a  deed  in  execu- 
tion of  the  second  contract,  entered  into  possession  of  the  land,  and 
conveyed  a  part  of  it,  as  the  two  transactions  are  wholly  irreconcil- 

10.  Baston  v.  Clifford,  68  111.  67, 18  14.  Townsend  v.  Tufts,  95  Cal.  257, 
Am.  Rep.  547.  See  infra,  par.  403  30  Pac.  528,  29  A.  S.  R.  107;  Baston 
et  seq.,  421  et  eeq.,  as  to  the  circum-  v.  Clifford,  68  111.  67,  18  Am.  Rep, 
stances  entitling  the  respective  parties  547;  Frink  v.  Thomas,  20  Ore.  265,  25 
to  rescind.  Pac.  717,  12  L.R.A.  239. 

11.  Note:  50  Am.  Dec.  675.  Note:  3  L.R.A.(N.S.)  103. 

12.  Frink  v.  Thomas,  20  Ore.  265,  25  16.  Redding  v.  Vogt,  140  N.  C.  562, 
Pac.  717,  12  L.R.A.  239.  53  S.  E.  337,  6  Ann.  Cas.  312. 

Note :  50  Am.  Dec.  672.  Note :  6  Ann.  Cas.  315. 

13.  See  supra,  par.  168  et  seq.  See  Contracts,  vol.  6,  p.  928. 
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able.16    The  taking  by  the  purchaser  of  a  lease  of  the  land  does  not 
necessarily  operate  as  a  rescission  of  a  prior  contract  for  its  sale.17 

400.  General  Effect  of  Mutual  Rescission.— If  there  is  a  mutual  re- 
scission of  the  contract,  the  purchaser  is  ordinarily  entitled  to  recover 
back  whatever  he  may  have  paid  on  the  purchase  price,18  even  though 
he  may  have  been  in  default  at  the  time  of  such  rescission,19  and  it  is 
held  immaterial  that  the  contract  provides  that  on  default  in  pay- 
ments he  shall  forfeit  his  rights  and  all  payments  theretofore  made.80 
If  afc  the  time  of  the  mutual  rescission  nothing  is  said  as  to  the  reim- 
bursement of  the  purchaser  for  improvements  placed  on  the  land,  the 
law  will  not  imply  an  obligation  on  the  part  of  the  vendor  to  pay  there- 
for. In  making  the  improvements  the  purchaser  at  the  time  acts  solely 
for  his  own  benefit,  and  if  he  voluntarily  abandons  his  contract  with- 
out any  stipulation  in  regard  thereto,  he  must  be  deemed  to  have 
waived  all  claim  to  any  compensation  for  them.1  An  agreement  by 
the  vendor  to  pay  the  purchaser  for  the  value  of  the  improvements, 
based  on  the  consideration  of  the  mutual  rescission  of  the  contract,  is 
enforceable,  and  is  not  in  any  way  affected  by  the  statute  of  frauds.2 

401.  Action  for  Rescission;  Parties. — The  rescission  of  the  contract 
by  the  purchaser  for  the  default  of  the  vendor  entitles  him  to  recover 
what  he  has  paid  towards  the  purchase  money,8  and  where  rescission 
is  sought  in  equity  the  court  will  as  a  part  of  the  relief  decree  repay- 
ment.4 On  the  theory  that  a  cause  of  action  for  fraud  is  not  assign- 
able,6 it  is  held  that  an  assignment  by  the  purchaser  does  not  carry 
with  it  the  right  to  sue  for  a  rescission  of  the  contract  for  the  fraud 
of  the  vendor,  especially  where  the  assignment  is  made  for  the  express 
purpose  of  suit  by  the  assignee.6  The  purchaser  may,  however,  it  has 
been  held,  after  exercising  his  election  to  rescind  for  the  fraud  of  the 

16.  Redding  v.  Vogt,  140  N.  C.  562,   the    purchaser    to    recover    payments 
53  S.  E.  337,  6  Ann.  Gas.  312.  made  on  the  purchase  money,  see  su- 

17.  Gutierrez  Del  Arroyo  v.  Graham,   pra,  par.  377  et  seq. 

227  U.  S.  181,  33  S.  Ct.  248,  57  U.  1.  Gillet  v.  Maynard,  5  Johns.   (N. 

S.  (L.  ed.)  472.  Y.)    85,  4  Am.  Dec.  329;  Patton  v. 

18.  Wheeler  v.  Mather,  56  111.  241,  8  Moore,  16  W.  Va.  428,  37  Am.  Rep. 
Am.  Rep.  683;  Pedley  v.  Freeman,  132  789. 

la.  356,  109  N.  W.  890,  119  A.  S.  R  2.  Houston  v.  Sledge,  101  N.  C.  640, 

557;  Gillet  v.  Maynard,  5  Johns.  (N.  8  S.  E.  145,  2  L.R.A.  487. 

Y.)   85,  4  Am.  Dec.  329;   Hurley  v.  3.  See  supra,  par.  377  et  seq.,  as  to 

Anicker,  51  Okla.  97,  151  Pac.  593,  the  right  of  the  purchaser  to  recover 

L.R.A.1918B  538.  payments  or  deposits  generally. 

19.  Hurlev  v.  Anicker,  51  Okla.  97,  4.  Perkins  v.  Rice,  Litt.  Sel.  Cas. 
151  Pac.  593,  L.R.A.1918B  538.  (Ky.)  218,  12  Am.  Dec  298. 

20.  Drew  v.  Pedlar,  87  Cal.  443,  25  5.  See  Assignments,  vol.  2,  p.  612. 
Pac.  749,  22  A.  S.  R.  257.  See  also  6.  Cooper  v.  Hillsboro  Garden 
Glock  v.  Howard,  etc.,  Colony  Co.,  123  Tracts,  78  Ore.  74, 152  Pac.  488,  Ann. 
Cal.  1,  55  Pac.  713,  69  A.  S.  R.  17,  43  Cas.  1917E  840. 

L.R.A.  199.    As  to  the  general  right  of       Note :  Ann.  Cas.  1917E  845. 

R.  C.  L.  Vol.  XXVIL— 41.        641 


402,  403  VENDOR  AND-  PURCHASER  27  R.  C.  L. 

vendor,  assign  his  right  to  recover  hack  the  purchase  money  paid.' 
Where  the  purchaser  has  given  his  notes  for  the  unpaid  purchase 
money,  and  a  rescission  is  sought  against  the  vendor  by  a  suit  insti- 
tuted by  the  purchaser's  heirs  after  the  purchaser's  death,  his  personal 
representative  is  a  necessary  party,  even  though  the  heirs  may  be 
entitled  to  the  purchase  money  paid,  because  being  liable  for  the  pay- 
ment of  the  notes  he  must  have  an  interest  in  any  suit  the  object  of 
which  is  to  obtain  a  cancellation  of  them,  and  a  fortiori  this  is  true 
where  the  cause  of  rescission  is  one  which  would  entitle  the  per- 
sonal representative  to  the  money  paid  as  against  the  heirs  of  the 
purchaser.8 

402.  Jurisdiction  of  Court. — An  action  by  the  purchaser  for  the 
purpose  of  rescission  and  the  recovery  of  the  purchase  money  paid  is 
a  transitory,  not  a  local,  action ; 9  and  the  fact  that  the  land  involved 
is  situated  in  a  foreign  jurisdiction  does  not  deprive  a  court  of  equity 
of  jurisdiction  to  award  such  relief  to  a  purchaser.10  This  is  somewhat 
analogous  to  the  principle  involved  in  the  cases  in  which  a  court  of 
equity  assumes  jurisdiction  to  compel  the  specific  performance  ef  con- 
tracts for  the  sale  of  land  though  the  land  is  situated  in  a  foreign 
jurisdiction.11  Where  the  contract  was  entered  into  in  the  state  of 
the  forum,  and  the  personal  property  parted  with  and  sought  to  be 
recovered  back  by  the  purchaser  is  within  the  state  and  is  taken  pos- 
session of  by  the  court,  it  may  acquire  jurisdiction  of  the  vendor,  a 
nonresident,  in  so  far  as  such  property  is  concerned,  through  service 
by  publication ; ia  and  in  such  a  case  the  court  may  appoint  a  receiver 
to  take  possession  of  the  property  in  order  to  preserve  it  and  retain  it 
within  the  jurisdiction  of  the  court  until  the  rights  of  the  parties  are 
adjudicated.1* 

Rescission  by  Pwrchaser 

403.  In  General. — So  long  as  there  has  been  no  default  on  the  part 
of  the  vendor,  the  purchaser  has  no  right  to  rescind  the  contract  so  as 
to  affect  in  any  way  his  liability  for  the  agreed  purchase  money ;  and 
where  earnest  money  or  a  partial  payment  is  made  the  purchaser  can- 
not by  a  forfeiture  of  the  money  paid  relieve  himself  from  further  ha- 

7.  Note :  Ann.  Cas.  1917E  846.  L.R.A.  376. 

8.  Rice  v.  Spotswood,  6  T.  B.  Mon.  11.  Ward  v.  Arredondo,  Hopk.  (N. 
(Ky.)  40, 17  Am.  Dec.  115.  As  to  the  Y.)  213,  14  Am.  Dec.  643.  See  also 
general  rights  as  between  the  heirs  and  Specific  Performance,  vol.  25,  p.  324. 
personal  representative  on  the  death  of  12.  Loaiza  v.  Superior  Ct.,  85  Cal. 
the  purchaser,  see  supra,  par.  186.  11,  24  Pac.  707,  20  A.  S.  R.  197,  9 

9.  State  v.  District  Ct.,  94  Minn.  370,  L.R.A.  376.     See  generally,  Process, 
,  102  N.  W.  869,  3  Ann.  Cas.  725.  vol.  21,  p.  1270. 

Note:  3  Ann.  Cas.  727.  13.  Loaiza  v.  Superior  Ct,  85  Cal. 

10.  Loaiza  v.  Superior  Ct.,  85  Cal.  11,  24  Pac.  707,  20  A.  S.  R.  197,  9 
11,  24  Pac.  707,  20  A.  S.  R.  197,  9  L.R.A.  376. 
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bility,  if  he  has  agreed  expressly  or  impliedly  to  make  the  purchase.14 
This  is  true  where  a  purchase  is  made  through  an  agent  without  dis- 
closing his  principal.15    In  case  of  a  purchase  of  land  from  a  married 
woman,  the  mere  fact  that  the  conveyance  is  defective  for  failure  to 
comply  with  the  statutory  requirements  does  not  entitle  the  purchaser, 
who  has  gone  into  possession,  to  rescind  if  the  vendor  promptly  tenders 
a  deed  in  due  form.1*    The  motive  of  the  purchaser  in  rescinding  is 
immaterial  if  there  has  been  a  breach  by  the  vendor  entitling  him  to 
do  so.17    If  the  vendor  is  a  nonresident  it  has  been  held  that  the  pur- 
chaser may  exercise  his  right  of  rescission  by  an  abandonment  of  the 
possession,  without  giving  the  vendor  notice.18    Where  ground  for  re- 
scission has  arisen  and  the  purchaser  has  exercised  his  election  to  do 
so,  this  puts  an  end  to  the  obligation  of  the  vendor  to  convey,  and  he 
is  at  liberty  to  sell  and  convey  the  land  to  a  third  person,  and  the 
purchaser  cannot  thereafter  sue  to  compel  specific  performance  by  the 
vendor.19    And  it  has  been  held  that  the  institution  by  the  purchaser 
of  an  action  at  law  to  recover  back  the  purchase  money  paid  is  such 
an  election.80 

404.  Partial  Rescission. — If  the  contract  is  entire,  rescission  by  the 

purchaser  must,  as  a  general  rule,  be  in  toto.1    Thus  where  a  contract 

for  the  sale  of  separate  interests  in  land  is  entire,  the  purchaser  cannot 

wscirid  as  to  a  part  and  affirm  the  contract  as  to  the  residue,8  nor 

where  the  sale  is  of  several  tracts  as  an  entire  piece  can  the  purchaser 

rescind  as  to  one  tract  and  affirm  the  contract  as  to  another.*    If,  how- 

ev^*,  the  contract  is  for  the  sale  of  separate  lots  and  parcels  of  land  for 

separate  prices  and  is  therefore  severable,  the  rescission  not  only  is  not 

f^quired  to  be  in  toto  in  case  of  a  failure  of  the  vendor's  title  to  one 

of  the  lots,4  but  the  purchaser  will  be  compelled  to  accept  a  conveyance 

11  Stewart  v.   Griffith,  217  U.   S.  gards  the  lien  of  the  purchaser  on  the 

323,  30  S.  Ct.  628,  54  U.  S.  (L.  ed.)  land,  see  supra,  par.  385. # 

782, 19  Ann.  Cas.  639 ;  Waddill  v.  Seb-  20.  Herrington  v.  Hubbard,  1  Seam. 

ree,  88  Va.  101%  14  S.  E.  849,  29  A.  (111.)  569,  33  Am.  Dee.  426. 

S.  R.  766.  1.  Morrow  v.  More,  98  Me.  373,  57 

15.  Waddill  v.  Sebree,  88  Va.  1012,  Atl.  81,  99  A.  S.  R.  410;  Fay  v.  Oliver, 

14  S.  E.  849,  29  A.  S.  R.  766.  20  Vt.  118,  49  Am.  Dec.  764;  Bailey  v. 

n.1!  l^^^f^i0^^-^63,  James>  U  Grat-   (Va-)   468>  62  Am. 

?    h^l  f'    n    i    qa  ni?  \*  076  Dec-  659'  J°Plin*  v-  Dooley' 1  Yer& 
ato  Richards  v  Doyle,  36  Ohio  St.  37,    (Tenn  }   2g9  ^  Am    Dec   45Q      g£ 

38  Am.  Rep.  550.    See  Husband  and    \      QS  Hulbert  102  Mass  24.  3 

Wife,  vol.  13,  p.  1307  as  to  transfers  J"  plass  7[  n™***  X[)'  Mass-  ^  * 

g^eraIl^eyallCeS   ^   *****  "^       N°te^  ^  CaS'  91L 

17.  Crim  v.  Umbsen,  155  Cal.  697,       *•  ***}**  7-  Jam.es>  U  Grat-   <Va-> 

103  Pac.  178, 132  A.  S.  R.  127.  468>  62  Am-  Dec-  659- 

18.  Taylor  v.  Porter,  1  Dana  (Ky.)  s-  Fay  v.  Oliver,  20  Vt.  118,  49  Am. 
421,  25  Am.  Dec.  155.  Dec.  764. 

19.  Herrington  v.  Hubbard,  1  Scam.  4.  Dorr  v.   Midelburg,   65  W.  Va. 
(111.)  569,  33  Am.  Dec.  426.    As  re-  778,  65  S.  E.  97,  23  UGLA.(N.S.)  987. 
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of  such  of  the  lots  or  parcels  as  to  which  the  vendor  is  able  to  make  a 
good  title.5 

405.  Option  Given  Purchaser  to  Rescind,— The  purchaser  may,  by 
an  express  provision  in  the  contract,  be  given  the  right,  at  his  option, 
to  rescind  and  receive  back  the  purchase  money  paid,  with  or  without 
interest.6  Such  a  stipulation  is  not  void  for  want  of  mutuality  and 
is  supported  by  payment  of  the  purchase  money  in  whole  or  in  part. 
In  effect  it  is  an  alternative  agreement,  either  to  sell  and  purchase 
land  or  to  borrow  and  lend  money,  according  as  the  purchaser  should 
decide  at  the  end  of  the  stated  period.  If  no  notice  of  rescission  is 
given  it  is  a  sale  and  purchase  of  land ;  if  notice  is  given  it  is  then,  in 
effect,  a  borrowing  and  lending  of  the  money  paid,  and  clearly  the 
lending  oi  the  money  is  a  sufficient  consideration  for  an  agreement  to 
repay  it  with  interest.7  The  purchaser  must  comply  with  all  condi- 
tions precedent  to  his  right  to  rescind  and  receive  back  the  purchase 
money  paid.8  Where  the  vendor  binds  himself  to  construct  a  street 
railway  affording  transportation  to  the  land  and  to  run  cars  thereon 
"as  often  as  once  in  every  half  hour  from  7  a.  m.  to  8  p.  m.  each  day, 
as  such  street  railroads  arc  usually  run,"  and  gives  the  purchaser  the 
right  to  rescind  the  sale  if  there  is  a  failure  to  perform  the  agreement, 
the  mere  failure  to  run  cars  every  half  hour  has  been  held  not  to  con- 
stitute a  breach  of  the  agreement  authorizing  the  purchaser  to  rescind, 
where  such  failure  was  due  to  unusual  weather  conditions  interrupting 
the  operation  of  other  similar  railroads,  as  the  provision  for  running 
cars  every  half  hour  was  qualified  by  the  language  that  followed.9  The 
right  given  a  purchaser  to  rescind  is  for  his  benefit  and  may  be  waived 
by  him,  and  if  he  does  so  it  affords  the  vendor  no  excuse  for  a  failure 
to  complete  the  contract  nor  any  defense  to  a  decree  against  him  for 
specific  performance.10 

406.  Forfeiture  Provision  for  Benefit  of  Vendor* — A  provision  is 
frequently*  made  in  executory  contracts  for  the  forfeiture  of  the  pur- 
chaser's right  under  the  contract  in  case  of  his  failure  duly  to  per- 
form the  contract.  If  the  provision  is  one  giving  in  express  terms  an 
option  to  the  vendor  to  declare  the  contract  at  an  end  on  the  pur- 
chaser's default  this  gives  no  corresponding  right  to  the  purchaser  to 
do  so  and  avoid  further  liability.11    The  general  doctrine  as  to  the 

5.  Van    Eps    v.     Schenectady,    12       9.  Buffalo,  etc.,  Land  Co.  v.  Belle- 
Johns.  (N.  Y.)  436,  7  Am.  Dec.  330.  vue  Land,  etc.,  Co.,  165  N.  Y.  247,  59 

6.  Baston  v.  Clifford,  68  111.  67,  18  N.  E„  5,  51  L.R.A.  951. 

Am.  Rep.  547;  Johnson  v.  Evans,  8       10.  Catholic   Foreign   Mission    Soc. 

Gill   '(Md.)    155,   50   Am.    Dec.    669;  of  America  v.  Oussani,  215  N.  Y.  1, 109 

Eno  v.  Woodworth,  4  N.  Y.  249,  53  N.  E.  80,  Ann.  Cas.  1917A  479. 
Am.  Dec.  370.  11.  Higinbotliam  v.  Frock,  48  Ore. 

Note:  L.R.A.1917C  763.  129,  83  Pac.  536,  120  A.  S.  R.  796. 

7.  Eno  v.  Woodworth,  4  N.  Y.  249,       Notes :   L.R.A.1916C  893 ;   19  Ann. 
53  Am.  Dec.  370.  Cas.  643. 

8.  Note:   L.R.A.1917C  764. 
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necessity  for  mutuality  in  contract  does  not  require  that  because  the 
vendor  has  the  right  to  treat  the  contract  as  void  on  the  default  of  the 
purchaser,  the  latter  should  also  have  the  same  privilege,11  and  as  a 
general  rule  provisions  of  this  character  are  construed  as  intended 
solely  for  the  benefit  of  the  vendor,  which  he  may  waive,  and  the  pur- 
chaser therefore  cannot  take  advantage  of  his  own  default  to  escape 
liability  on  the  contract  for  the  purchase  money.19    This  is  held  true 
though  it  is  provided  that  upon  default  on  the  part  of  the  purchaser 
the  contract  shall  be  "void"  or  "void  and  of  no  effect"  or  the  like.1* 
The  contract  may,  however,  if  it  clearly  so  provides,  limit  the  right  of 
the  vendor  in  case  of  the  purchaser's  default  to  a  termination  of  the 
contract  and  a  forfeiture  of  the  purchaser's  rights  thereunder,  which 
will  be  exclusive,  and  in  a  certain  sense  permit  a  defaulting  purchaser 
to  terminate  the  contract  by  his  own  default.1* 

407.  Mistake. — As  in  case  of  other  contracts  a  court  of  equity  will 
decree  a  rescission  of  a  contract  for  the  sale  of  land  on  the  ground  of 
a  material  mistake.16  This  relief  is  granted  where  there  was  a  mutual 
mistaie  as  to  the  identity  of  the  land  sold,17  and  as  to  the  quantity 
of  the  land  within  the  boundaries  given  if  the  deficiency  is  material/9 

12*    llason   v.    Caldwell,   5   Oilman  man    (111.)    196,   48   Am.   Dec.   330; 

(HI-)    196,  48  Am.  Dec.  330.  Lane   v.   Manning,   8   Yerg.    (Tenn.) 

*3.    Xoud  v.  Pomona  Land,  etc,  Co.,  435,  29  Am.  Dec.  125. 

p3  TT_  g.  564^  14  s.  Ct.  928,  38  U.  S.  Note :  19  Ann.  Cas.  641. 

(L.  e<i.)  822;  Stewart  v.  Griffith,  217  15.  K.  P.  Min.  Co.  v.  Jacobson,  30 

v-  S.    323,  30  S.  Ct.  528,  54  U.  S.  (L.  Utah  115,  83  Pae.  728,  4  L.R.A.(N.S.) 

ed-)    T82,  19  Ann.  Cas.  639;  Wilcox-  755. 

"n  v-  Stitt,  65  CaL  596,  4  Pac  629,  Notes:  4  L.R.A.(N.S.)  755;  UELA. 


,       1.  Rep.  310;  Bradford  v.  Park-  1916C  893. 

hurst,    96  Cal.  102,  30  Pac  1106,  31  16.  Alvarez  v.  Brannan,  7  Cal.  503, 

*•  s-   Ji.  189;  Mason  v.  Caldwell,  5  Gil-  68  Am.  Dec  274;  Green  v.  Stone,  54 

"•**   (111.)  196,  48  Am.  Dec.  330 j  N.  J.  Eq.  387,  34  Atl.  1099,  55  A.  S. 

ft1***    v.  Mohn,  86  Mich.  328,  49  N.  W.  R.  577;  Lee  v.  Laprade,  106  Vs.  594, 

®*   ^4  A.  S.  R.  126;  Fonts  v.  Foudray,  66  S.  B.  719,  117  A.  S.  R.  1021,  10 

JJ   °fca.  221,  120  Pac  960,  Ann.  Cas.  Ann.  Cas.  303. 

W13E    301,    38    L.R.A.(N.S.)     251  j  17.  Stille  v.  McDowell,  2  Kan.  374, 

.^e     v.   Manning,  8   Yerg.    (Tenn.)  85  Am.  Dec.  590;  Wolfinger  v.  Thorn- 

435>  29  Am.  Dec  125.    See  also  Moses  as,  22  S.  D.  57,  115  N.  W.  100,  133 

v;  Johnson,  88  Ala.  517,  7  So.  146,  16  A.  S.  R.  900. 

\S-   R.  58.  18-  Tolles  v.  Newton,  66  N.  H.  130, 

-Notes:   29  Am.  Dec,  125;  48  Am.  19  Atl.  1092,  49  A.  8.  R.  593,  9  L.R. A. 

Dec.     335 .  67  Am-  Dee.  276;  L.R.A.  50;  Belknap  v.  Sealey,  14  N.  Y.  143, 

W16C  893;  19  Ann.  Cas.  641.  67  Am.  Dec.  120;  Pringle  v.  Witten,  1 

r**is   is  the  same  view  taken  as  re-  Bay   (S.   C.)    256,  1  Am.   Dec  612; 

*****    a  provision  for  forfeiture  coo-  Glover  v.  Smith,  1  Desaus.  (S.  C.)  433, 

Jf^ed    in  leases.     See  Landlord  anj-  1  Am.  Dec.  687;  Bigham  v.  Madison, 

1e*^*tt,  vol.  16,  p.  1118.  103   Tenn.   358,  52  S.   W.  1074,  47 

QOi4-    Stewart  v.   Griffith,  217  U.   S.  L.R.A.  267. 

J-aS'    30  S.  Ct.  528,  54  U.  S.  (L.  ed.)  Note:  4  Ann.  Cas.  53. 

'°ft   19  Ann.  Cas.  639;  Wilcoxson  v.  As  regards  the  general  effeet  of  a 

£tltt>    65  Cal.  596,  4  Pac.  629,  52  Am.  mistake  as  to  quantity,  see  supra,  par* 

K*P-    310;  Mason  v.  Caldwell,  5  Gil-  54. 
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and  in  such  a  case  it  is  immaterial  that  the  statement  in  the  contract 
as  to  the  quantity  or  acreage  is  qualified  by  the  phrase  "more  or 
less/' l9  or  that  the  actual  quantity  was  worth  the  agreed  price.20  But* 
if  the  sale  is  in  gross,  it  has  been  held  that  a  mutual  and  innocent  mis- 
take as  to  the  quantity,  resulting  in  a  large  excess  or  deficiency,  no 
other  ground  for  relief  being  shown,  is  not  ground  for  rescission.1 
If  the  mistake  is  not  a  material  one  it  affords  no  ground  for  rescis- 
sion,* and  where  two  adjoining  lots  were  sold  together,  in  one  parcel, 
for  one  price,  and  on  one  of  the  lots  were  buildings  which  pro- 
jected two  feet  on  the  other  lot,  it  was  held  that  this  was  not  so  ma- 
terial a  defect  in  the  subject,  or  variation  from  the  terms  of  the 
description  at  the  sale,  as  would  entitle  the  purchaser  to  abandon  the 
contract.8  A  misrepresentation  as  to  the  quantity  or  acreage  may  con- 
stitute a  fraud  on  the  part  of  the  vendor  for  which  the  purchaser  may 
rescind.4  Instead  of  granting  relief  by  way  of  rescission  the  court 
may  and  frequently  does  grant  the  purchaser  an  abatement  from  the 
purchase  price  in  case  of  a  deficiency  in  quantity,1  and  the  purchaser 
has  been  restricted  to  this  form  of  relief  and  a  rescission  of  the 
transaction  denied  even  where  the  vendor  was  guilty  of  fraudulent 
misrepresentations  as  to  the  quantity.6 

408.  Breach  of  Covenant  or  Agreement  by  Vendor. — If  an  execu- 
tory contract  contains  an  agreement  on  the  part  of  the  vendor  to  make 
street  improvements  or  the  like,  and  such  agreement  is  independent 
of  the  agreement  of  the  purchaser  to  buy,  its  breach  will  not  entitle 
the  purchaser  to  rescind,  his  remedy  being  an  action  for  damages.7 
It  is  otherwise,  however,  where  the  contract  is  executory  and  the 
agreement  of  the  vendor  for  the  improvement  of  the  property  sold  is 
dependent,8  such  as  an  agreement  to  plant  and  care  for  fruit  trees  and 

19.  Belknap  v.  Sealey,  14  N.  Y.  purchaser  to  rescind  for  fraud,  see 
143,  67  Am.  Dee.  120.    As  to  the  gen-  infra,  par.  409. 

eral  significance  given  to  the  phrase  5.  See  supra,  par.  147  et  seq. 

"more  or  less"  see  supra,  par.  152.  6.  Finley  v.  Lynch,  2  Bibb   (Ky.) 

20.  Tolles  v.  Newton,  66  N.  H.  136,  566,  5  Am.  Dec.  635;  McConn  v.  De- 
19  AtL  1092,49  A.  S.  R.  593,  9  L.R.A.  lany,  3  Bibb  (Ky.)  46,  6  Am.  Dec 
50.  635. 

1.  Newman  v.  Kay,  57  W.  Va.  98,  7.  Crampton  v.  McLaughlin  Realty 
49  S.  E.  926,  4  Ann.  Cas.  39, 68  L.R.A.  ^  $  51  Wagh  52^  99  Pac.  686y  21 
908     (disapproving     and    overruling  l.R.A.(N.S.)  823 

earlier  cases  in  so  far  w  they  conflict) .       ^ .  21  L  R  A"  (N  g  j  ^3 

Note:  4  Ann.  Cas.  52.  8.  Ihrke  v.  Continental  L.  Ins.,  etc., 

2.  Durrett    v     S™!""*  ^ JT.    B;   c       gi    Wagh     U2    15?   pac     g66 

£*■  (K£l  a17,  a  £w  ™  %;  L.RJL19MF  430.  See  also  McMillan 
f^QfT'i^STiw   it  (       *■    American    Suburban    Corp.,    136 

Y  3.  ling  JtaStOB  Johns.  Ch.  Tenn  53, 188  S.  W.  615,  L.R.A.1917B 
(N.  Y.)  38,  10  Am.  Dec.  312.  401  MinS  ***  approving  cases  from 

4.  As  regards  misrepresentations  as  other  jurisdictions). 
to  quantity  as  a  fraud,  see  supra,  par.       Notes:  21  L.R.A(N.S.)  823;  L.R.A. 
74:  and  as  to  the  general  right  of  a   1917B  403. 
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turn  over  to  the  purchaser  a  bearing  orchard.    Here  the  covenants  are 
mutual  and  dependent.     The  very  contract  is  to  convey  a  tract  of 
land  with  a  bearing  orchard,  which  was  to  be  planted  and  matured 
before  the  last  payment  should  become  due.     There  was  no  separa- 
tion in  regard  to  the  consideration.    The  land  with  the  orchard  was 
to  be  conveyed  as  a  whole  for  the  one  price,  and  there  is  no  means  of  . 
determining  what  part  of  the  consideration  was  to  be  paid  for  the  land 
and  what  part  for  the  orchard.9    If  the  contract  has  been  carried  out 
by  the  execution  of  a  deed  the  agreement  of  the  vendor  to  make  street 
improvements  or  the  like  is  then  considered  as  independent,  a  breach 
of  which  will  not  entitle  the  purchaser  to  rescind,  though  it  would  have 
been    otherwise  if  the  contract  had  remained  executory.10     If  the 
fgreement  is  made  by  the  vendor  without  any  intention  of  performing 
it  this  may  constitute  a  fraud  and  as  such  authorize  the  purchaser  to 
rescind.11 

409.  Fraud  of  Vendor  Generally. — Fraud  or  misrepresentations,  on 
tke  part  of  the  vendor  whereby  the  purchaser  is  induced  to  enter  into 
tho  contract  will  constitute  as  a  general  rule  ground  for  its  rescission.12 
And  where  the  vendor  seeks  to  enforce  an  executory  contract  in  an 
action  at  law  the  defense  of  rescission  for  fraud  is  available  to  the  pur- 
chaser; he  is  not  required  to  go  into  a  court  of  equity  to  assert  his 
right  of  rescission.11    The  mere  fact  that  the  land  is  valueless  is  no 
Srcnind  for  rescission  by  the  purchaser,  as  there  is  no  implied  warranty 

9.  Ihrke  v.  Continental  L.  Ins.,  etc.,  W.  389,  47  A.  S.  R.  691;  Davis  v. 
Co.,  91  Wash.  342,  157  Pac.  866,  William  Rosenzweig  Realty  Operating 
LRJL.1916F  430.  Co.,  192  N.  Y.  128,  84  N.  E.  943, 127  A. 

10.  McMillan   v.   American   Subur-  S.    R.  .890,    20    L.R.A.(N.S.)     175; 

ban  Corp.,  136  Tenn.  53,  188  S.  W.  Schechinger  v.  Gault,  35  Okla.  416, 

615,  L.R.A.1917B  401.    See  infra,  par.  130  Pac.  305,  Ann.  Cas.  1914D  468; 

410,  as  to  the  rescission  of  executed  Cooper  v.  Hillsboro  Garden  Tracts,  78 

contracts  generally.  Ore,    74,    152    Pac.   488,    Ann.    Cas. 

11.  Roberts  v.  James,  83  N.  J.  L..1917E   840;    Sutton  v.   Morgan,   158 
492,  85  Atl.  244,  Ann.  Cas.  1914B  859.  Pa.  St.  204,  27  Atl.  894,  38  A.  S.  R. 

Note:  Ann.  Cas.  1914B  862.  841;  State  v.  Gaillard,  2  Bay  (S.  C.) 

See  supra,  par.  62,  as  to  when  a  11,   1   Am.   Dec    628;    Huguenin   v. 

charge  of  fraud  may  be  based  on  a  Courtnay,  21  S.  C.  403,  53  Am.  Rep. 

vendor's  promissory  representations.  688. 

12.  Bryant  v.  Boothe,  30  Ala.  311,  Notes:  38  A.  S.  R.  845;  38  L.R.A. 
68  Am.  Dec.  117;  Alvarez  v.  Brannan,  (N.S.)  303. 

7  Cal.  503,  68  Am.  Dec.  274 ;  Loaiza  v.  As  to  what  constitutes  fraud  on  the 
Superior  Ct.,  85  Cal.  11,  24  Pac  707,  part  of  a  vendor,  see  supra,  par.  57  et 
20  A.  S.  R.  197,  9  L.R.A.  376 ;  Perkins  seq. 

v.  Rice,  Litt.  Sel.  Cas.  (Ky.)  218,  12  13.  Anderson  v.  Hill,  12  Smedes  & 
Am.  Dec  298;  Anderson  v.  Hill,  12  M.  (Miss.)  679,  51  Am.  Dec.  130; 
Smedes  &  M.  (Miss.)  679,  51  Am.  State  v.  Gaillard,  2  Bay  (S.  C.)  11,  1 
Dec  130;  Cressler  v.  Rees,  27  Neb.  Am.  Dec.  628.  See  Fraud  awd  Db- 
515,  43  N.  W.  363,  20  A.  S.  R.  691;  ceit,  vol.  12,  p.  408,  as  to  the  defense 
Hoock  v.  Bowman.  42  Neb.  80,  60  N.  of  fraud  generally. 
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or  representation  by  a  vendor  as  to  the  quality  of  the  land.14  Though 
a  fraud  has  been  committed  in  the  procurement  of  the  sale,  yet  if  be- 
fore its  discovery  by  the  purchaser  full  reparation  of  all  injury  has 
been  made  or  the  probable  consequential  injury  or  prejudice  to  the 
rights  of  the  purchaser  has  been  fully  arrested,  the  purchaser's  right 
to  rescind  for  such  fraud  is  gone.  This  rule  has  been  applied  as  to  a 
misrepresentation  by  the  vendor  of  the  existence  of  a  lien  on  the  land, 
and  before  any  attempt  by  the  purchaser  to  rescind  the  vendor  secured 
the  discharge  of  the  lien.16  But  it  has  been  held  that  where  the  right 
of  rescission  is  based  on  fraudulent  representations  as  to  the  vendor's 
title,  the  purchaser  will  not  be  compelled  by  the  court  to  take  an  after 
acquired  title,  and  therefore  a  tender  of  a  deed  conveying  such  a  title 
is  no  defense  to  the  awarding  of  relief  to  the  purchaser,16  The  rule 
which  permits  a  bona  fide  vendor  to  perfect  his  title  and  requires  the 
purchaser  to  accept  the  title  when  so  perfected  does  not  apply  to  such 
a  case,  and  if  the  rule  were  otherwise  it  would  offer  a  reward  for  in- 
justice. A  party  knowing  he  had  no  title  could  sell,  and  if  the  prop- 
erty declined  in  price  he  could  purchase  the  outstanding  title  for 
less  than  he  received  and  tender  it  to  the  purchaser;  and  if  the  proper- 
ty advanced,  all  he  would  be  required  to  do  would  be  to  refund  the 
purchase  money  with  legal  interest.  All  the  wrongs  would  be  on  his 
side,  and  yet  he  would  enjoy  all  the  advantages  of  the  market.  The 
risk  of  loss  would  be  entirely  thrown  upon  the  innocent,  while  all  the 
chance  of  gain  would  be  on  the  side  of  the  guilty  party.17  Also  a  ven- 
dor cannot  deprive  the  purchaser  of  the  right  to  rescind  because  of 
fraudulent  representations  of  the  quantity  or  acreage  by  afterwards 
purchasing  and  offering  to  convey  to  the  purchaser  an  adjoining  tract 
sufficient  to  make  up  the  deficiency.18  Where  the  fraud  consists  of 
misrepresentations  as  to  the  title  and  results  in  the  loss  of  the  land, 
the  personal  representative  of  the  purchaser  is  the  proper  party  to  sue 
for  relief  by  way  of  rescission,  as  the  purchaser  has  in  such  a  case  no 
interest  in  the  land  which  can  descend  to  his  heirs.19 

410.  Want  of  Title  Generally. — As  a  general  rule  the  default  of 
the  vendor  in  the  performance  of  his  agreement  to  convey,  the  pur- 
chaser not  being  in  default,  is  ground  for  the  rescission  of  the  contract 
by  the  purchaser;  so  this* includes  cases  in  which  the  vendor  is  unable 

14.  Pollard     v.     Lyman,     1     Day       17.  Alvarez  v.  Brannan,  7  Cal.  503, 
(Conn.)  156,  2  Am.  Dee.  63.  68  Am.  Dec.  274. 

15.  Hill  v.  Hoeldtke,  104  Tex.  594,       18.  Yost  v.  Shaffer,  3  Ind.  331,  56 
142  S.  W.  871,  40  L.R.A.(N.S.)  672. .  Am.  Dec.  509. 

16.  Alvarez  v.  Brannan,  7  Cal.  503,       19.  Bryant  v.  Bootbe,  30  Ala.  311, 
68  Am.  Dec.  274 ;  Woods  v.  North,  6  68  Am.  Dec.  117. 

Humph.  (Tenn.)  309,  44  Am.  Dec.  312  20.  Ankeny  V.  Clark,  148  U.  S.  345, 
and  note.  See  also  Meeks  v.  Garner,  13  S.  Ct.  617,  37  U.  S.  (L.  ed.)  475; 
93  Ala   17,  8  So.  378,  11  L.R.A.  196.  Cooper  v.  Tyler,  46  111.  462,  95  Am. 
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to  convey  the  character  of  title  called  for  by  his  contract,1  and  in  case 
of  an  option  where  the  vendor  fails  to  acquire  or  perfect  his  title  with- 
in the  time  specified  or  fixed  for  the  conveyance.8   Where  the  trans- 
fiction  is  an  assignment  of  the  right  under  on  executory  contract  of 
purchase,  it  is  held  that  the  assignor  impliedly  warrants  that  the  con- 
tract of  sale  is  not  rendered  unenforceable  by  reason  of  any  incapacity 
on  the  part  of  the  vendor  to  contract,  and  if  such  an  incapacity  exists 
thia  will  afford  ground  for  the  rescission  of  the  assignment  by  the 
assignee.8    If  the  contract  is  for  the  sale  of  a  tract  of  land  as  a  whole, 
the  failure  of  the  vendor's  title  to  a  part  will  ordinarily  entitle  the 
purchaser  to  rescind,4  and  the  same  is  true  where  the  contract  is  for 
the  sale  of  several  tracts  of  land  and  is  entire,  and  the  vendor  is  unable 
to  convey  on  account  of  his  want  of  title  to  one  of  the  tracts;  6  but  in 
the  latter  case  if  the  contract  is  severable,  the  purchaser  may  be  com- 
pelled, to  take  a  conveyance  of  the  tracts  or  parcels  to  which  the  vendor 
is  able  to  make  a  good  title  and  cannot  rescind  in  toto.6    If  the  defect 
]a  the  vendor's  title  consist  of  an  imperfection  discovered  during  the 
investigation  of  the  title,  which  may  readily  be  removed  and  is  not 
an.  incurable  defect,  the  vendor  may  be  entitled  to  a  reasonable  time 
to  xeraove  it,  and  if  he  does  so  its  existence  will  not  furnish  a  ground 
for  rescission  by  the  purchaser ; 7  but  if  the  purchaser  has  made  even- 
T^asoxiable  effort  to  have  the  vendor  comply  with  his  contract  and  has 

B*c.  442 .  Eveleth  v.  Scribner,  12  Me.   Brittain,  38  N.  C.  347,  42  Am.  Dec. 
^>  28  Am.  Dec.  147.  175;  Cross  v.  Buskirk-Rutledge  Lum- 

n  1.  Ankeny  v.  Clark,  148  U.  S.  345,  ber  Co.,  139  Tenn.  79,  201  S.  W.  141, 
W  S.  Ct.  617,  37  U.  S.  (L.  ed.)  475;   Ann.  Cas.  1918D  983;  Bryan  v.  Loff- 
■Burks  v.  Davies,  85  Cal.  110,  24  Pac.  tus,  1  Rob.  (Va.)  12,  39  Am.  Dec.  242. 
613,  20  A.   S.   R.  213;  Newmyer  v.       Note:  79  Am.  Dec.  383. 
Roush,  21  Idaho  106,  120  Pac.  464,       2.  Burks  v.  Davies,  85  Cal.  110,  24 
Ann.  Cas.  1913D  433;  Smith  v.  Lamb,  Pac.  613,  20  A.  S.  R.  213. 
26  III.  396,  79  Am.  Dec.  381;  Clark  v.       3.  Bailey  v.  James,  11  Grat.  (Va.) 
Weis,  87  111.  438,  29  Am.  Rep.  60;   468,  62  Am.  Dec.  659. 
Humble  v.  Hinkson,  3fA.  K.  Marsh.       4.  Burks  v.  Davies,  85  Cal.  110,  24 
(Ky.)  468,  13  Am.  Dec    195;  Taylor  pac.  613>  20  A.  S.  R.  213;  Carneal  v. 
v.  Porter,  1  Dana  (Ky.)  421,  25  Am.   May>  2  A.  K.  Marsh.   (Ky.)  587,  12 
Dec.  155;  Durrettv.  Simpson  sRepre-   Am    Dec,  453.  Kares  y    Covel,?  180 

sentatives,  3  T.  B.  Mon.  (Ky.)  517,  16  Masg   206   62  N   E   ^   91  A    g    R 

Am.  Dec.  115;  Dougherty  v.  Dolan,  00  <yi\ 

Me.  87,  20  Am.  Rep.  677;  Wright  v.  ft*    *.      „  „   riovlr    1AQ  ^    Q    QAft 

Dickinson,  67  Mich.  580,  35  N.  W.  164,  Ja^IJ'^^r  V'Jt  gf 

11  A.  S.  R.  602;  Vallentyne  v.  Immi-  13R\Ct  *17'  37QU/  S'  <L:  «*.)  4^r 

gration  Land  Co.,  95  Minn.  195,  103  £  V*n__EPs  ^'^tTf     ^^ 

N.  W.  1028,  5  Ann.  Cas.  212;  Moul-  JoJjns-  (N-  Y-)  *>6,  7  Am.  Dec.  330. 

ton  v.  Kolodzik,  97  Minn.  423,  107  N.  7-  Easton  v.   Montgomery,  90   Cal. 

W.  154,  7  Ann.  Cas.  1090 ;  Justice  v.  307,  27  Pac.  280,  25  A.   S.   R.  123. 

Button,  89  Neb.  367,  131  N.  W.  736,  See  also  Holmes  v.  Holmes,  107  Ky. 

38  L.R.A.(N.S.)   1;  Judson  v.  Wass,  163,  53  S.  W.  29,  92  A.  S.  R.  342.    See 

11  Johns.    (N.  Y.)   525,  6  Am.  Dec.  supra,  par.  245,  as  to  time  afforded 

392;  Tucker  v.  Woods,  12  Johns.  (N.  a  vendor  to  perfect  his  title  generally. 
Y.)    190,  7  Am.  Dec.  305;  Smith  v. 
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filed  his  bill  for  a  rescission  he  cannot  theil  be  compelled  to  accept  the 
title.8  The  vendor  is  entitled  to  perfect  his  title  at  any  time  before  the 
time  for  conveyance  arrives,  and  before  such  time  cannot  be  deemed 
in  default  by  reason  of  his  want  of  title.  The  purchaser,  therefore,  has 
no  right  to  tender  the  purchase  money  before  it  becomes  due  for  the 
purpose  of  laying  the  foundation  for  a  rescission  because  the  vendor 
has  not  perfected  his  title.*  Where  the  vendor  is  required  by  the  con- 
tract to  show  a  good  title  of  record,  it  has  been  held  that  if  the  public 
records  are  accidentally  destroyed  and  the  vendor  is  in  consequence 
unable  to  show  the  required  title,  this  wiH  entitle  the  purchaser  to 
rescind.10 

411.  Executed  Contracts. — Where  the  application  to  a  court  of 
equity  is  to  rescind  an  executed  contract,  it  is  laid  down  as  a  general 
rule  admitting  of  few  exceptions  that  to  justify  such  a  decree  fraud 
must  appear,  and  this  fraud  must  be  distinctly  put  in  issue  by  the 
pleadings.11  If  the  charge  be  mere  failure  of  consideration  arising 
from  the  sale  of  a  defective  legal  title,  unmingled  with  fraud  or  mala 
fides  of  any  kind,  it  is  generally  laid  down  that  the  purchaser  will  be 
left  to  the  covenants  in  his  deed.12  This  is  ordinarily  true  where  the 
vendor  commits  a  breach  of  executory  collateral  covenants  or  agree- 
ments, as,  for  instance,  where  he  fails  to  carry  out  his  agreement  to 
make  improvements  upon  other  lands  retained  by  him  which  if  made 
will  materially  enhance  the  value  of  the  land  sold  and  conveyed.  Thus 
it  has  been  held  that  one  who  has  paid  the  purchase  price  and  taken 
possession  under  a  conveyance  cannot,  in  the  absence  of  fraud,  mis- 
take, or  insolvency  of  the  vendor,  rescind  the  contract  for  the  vendor's 
breach  of  his  agreement  to  lay  water  mains  to  the  property,  but  must 

8.  Taylor  v.  Porter,  1  Dana  (Ky.)  443,  38  Am.  Deo.  559;  Morris  v. 
421,  25  Am.  Dec.  155.  Phelps,  5  Johns.  (N.  Y.)  49,  4  Am. 

9.  Hanson  v.  Fox,  155  Cal.  106,  99  Dec.  323;  Abbott  v.  Allen,  2  Johns. 
Pac.  489,  132  A.  S.  R.  72,  20  L.R.A.  Ch.  (N.  Y.)  '519,  7  Am.  Dec.  554; 
(N.S.)  338.  Bradfeldt  v.  Cooke,  27  Ore.  194,  40 

10.  Crim  v.  Umbsen,  155  Cal.  697,  Pac.  1,  50  A.  S.  R.  701;  Monro  v. 
103  Pac.  178,  132  A.  S.  R.  127.  Long,  35  S.  C.  354, 14  S.  B.  824,  28  A. 

11.  Thompson  v.  Jackson,  3  Rand.  S.  R.  851;  Kansas  City  Land  Co.  v. 
(Va.)  504,  15  Am.  Dec.  721.  Hill,  87  Tenn.  589,  11  S.  W.  797,  5 

12.  Redfield  v.  Woodfolk,  22  How.  L.R.A.  45;  Cross  v.  Buskirk-Rutledge 
318,  16  U.  S.  (L.  ed.)  370;  Kimball  v.  Lnmber  Co.,  139  Tenn.  79,  201  S.  W. 
West,  15  Wall.  377,  21  U.  S.  (L.  ed.)  141,  Ann.  Cas.  1918D  983;  Thompson 
95;  Cullum  v.  Mobile  Branch  Bank,  4  v.  Jackson,  3  Rand.  (Va.)  504,  16 
Ala.  21,  37  Am.  Dec.  725;  Field  v.  Am.  Dec.  721;  Decker  v.  Schulze,  11 
Clayton,  117  Ala.  538,  23  So.  530,  Wash.  47,  39  Pac.  261, 48  A.  S.  R.  858, 
67  A.  S.  R.  189;  Finley  v.  Lynch,  2  27  L.R.A.  335  (disapproving  as  die- 
Bibb  (Ky.)  566,  5  Am.  Dec.  635;  turn  statement  to  the  contrary  in  an 
Breckenridge  v.  Waters,  5  T.  B.  Mon.  earlier  case).  But  see  Parkham  v. 
(Ky.)  150,  17  Am.  Dec.  46;  Wallis  v.  Randolph,  4  How.  (Miss.)  435,  35 
Wallis,  4  Mass.  135,  3  Am.  Dec.  210;  Am.  Dec.  403. 

Woodruff  v.  Bunce,  9  Paige  (N.  Y.)       Notes:  99  Am.  Dec.  80;  5  L.R.A.  47. 
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rely  on  his  legal  remedies.19    The  fact  that  the  contract  has  been  exe- 
cuted by  a  conveyance  does  not  affect  the  right  of  the  purchaser  to 
rescind  for  the  fraud  of  the  vendor;  u  and  the  purchaser  will  ordi- 
narily be  entitled  to  this  relief  where  the  vendor  with  the  fraudulent 
intent  of  not  performing  agrees  to  make  certain  improvements  on  land 
retained  by  him  which  will  materially  enhance  the  value  of  the  land 
sold  and  conveyed.1*   Also  if  the  vendor  has  been  guilty  of  fraudulent 
misrepresentations  as  to  his  title,  this  will  afford  ground  for  rescission, 
though  the  purchaser  has  taken  a  covenant  from  his  vendor  which 
covers  the  defect  involved.16    And  it  has  been  held  that  a  purchaser 
from   an  executor  selling  without  authority  may  have  the  sale  re- 
scinded in  a  court  of  equity ;  for  the  offer  of  the  property  is  a  repre- 
sentation that  he  has  a  right  to  sell,  and  whether  he  intends  to  defraud 
the  purchaser  or  not,  the  effect  is  the  same.17 

412.  Destruction  of  Buildings  or  Other  Improvements. — It  some- 
tomes  happens  that  after  a  contract  for  the  sale  of  improved  real  estate 
is  entered  into  and  before  the  time  for  its  completion  by  conveyance, 
the  buildings  or  other  improvements  on  the  land  are  destroyed  with- 
out the  fault  of  either  party.    While  the  authorities  are  not  in  accord 
as  to  which  party  must  bear  the  loss,  the  better  view  seems  to  be  that 
lf  the  vendor's  title  was  good,  the  loss  in  equity  must  be  borne  by  the 
purchaser,  as  he  is  regarded  as  the  beneficial  owner  of  the  land  and 
I3^ay  fully  protect  himself  from  loss  by  insurance ; 18  and  where  this 
^^v  ia  taken  the  accidental  destruction  of  buildings  or  the  like  will 
^°t  Entitle  the  purchaser  to  rescind  the  contract  nor  afford  him  a  de- 
^ae  to  its  specific  performance  at  the  suit  of  the  vendor.    This  is  the 
vifcvv  taken  in  England  at  quite  an  early  day  by  Lord  Eldon  in  the 
***ss  of  Paine  v.  Miller  (6  Ves.  349)  and  in  many  jurisdictions  in  this 
Country ; 19  for,  as  has  been  said,  if  the  buildings  are  damaged  with- 
out the  fault  of  the  vendor  to  a  slight  extent,  so  that  he  could  not  have 
delivered  the  premises  to  the  purchaser  in  the  same  condition  they 

13.  McMillan  v.   American   Subur-  Parkham  v.  Randolph,  4  How.  (Miss.) 

ban  Corp.,  136  Tenn.  63,  188  S.  W.  435,  35  Am.  Dec.  403 ;  Fischer  v.  Hill- 

615,  L.R.A.1917B  401.  man,  68  Wash.  222,  122  Pa©.  1016,  39 

i                       14.  Wilson   v.    Carpenter,  91   Va.  L.R.A.(N.S.)   1140. 

r                   183,  21  S.  E.  243,  50  A.  S.  R.  824.  17.  Woods    v.    North,    6    Humph. 

/                        15.  Delano  v.  Jacoby,  96  Cal.  275,  (Tenn.)  309,  44  Am.  Dec.  312. 

31  Pac  290,  31  A.  S.  R,  201.    As  to  18.  See  supra,  par.  293  et  seq. 

when    the    making    of    an    executive  19.  Brewer  v.  Herbert,  30  Md.  301, 

promise   with   no   intent   to   perforin  96  Am.  Dec.  582;  Bautz  v.  Kuhworth, 

constitutes  fraud,  see  supra,  par.  62.  1  Mont.  133,  25  Am.  Rep.  737;  Sewell 

16.  Cullum  v.  Mobile  Branch  Bank,  v.  Underhill,  197  N.  Y.  168,  90  N.  B. 

4  Ala.  21,  37  Am.  Dec.  725;  Greenlee  430,  134  A.  S.  R,  863,  18  Ann.  Cas. 

v.  Gaines,  13  Ala.  198,  48  Am.  Dec.  795,  27  L.R.A-(N.S.)   233.     See  also 

49;  Perry  v.  Boyd,  126  Ala.  162,  28  Taylor  v.  Porter,  1  Dana  (Ky.)  421, 

So.  711,  85  A.  S.  R.  17;  Alvarez  v.  25  Am.  Dec.  155. 

Brannan,  7  Cal.  503,  68  Am.  Dee.  274;  Note:  9  Ann.  Cas.  1055. 
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were  at  the  date  of  the  agreement,  in  principle  the  same  reasons  would 
exist  for  rescinding  the  agreement  as  exist  in  case  the  buildings  are 
entirely  destroyed;  and. if  any  other  rule  prevailed,  the  right  to  rescind 
an  agreement  would  depend  upon  the  amount  of  damage  done  the 
premises  bargained  for,  and  it  would  devolve  upon  the  court  to  decide 
when  a  sufficient  amount  of  damage  had  been  done  to  warrant  a 
contracting  party  to  rescind  the  agreement.20  Other  cases,  however, 
take  the  view  that  there  is  an  implied  stipulation  that  the  premises 
shall  remain  substantially  in  the  same  condition  in  which  they  were 
at  the  time  the  executory  contract  was  made  and  that  the  accidental 
destruction  of  the  improvements  will  entitle  the  purchaser  to  with- 
draw from  or  rescind  the  sale,1  especially  where  the  right  to  possession 
prior  to  the  completion  of  the  contract  was  not  given  the  purchaser 
by 'the  terms  of  the  contract  aiid  he  did  not  take  possession  under  the 
contract*  This  has  been  held  true  where  the  contract  was  for  the  sale 
of  a  leasehold  estate  and  prior  to  the  time  for  the  completion  of  the 
contract  a  large  part  of  the  land  was  washed  away  by  an  ocean  storm, 
rendering  the  balance  wholly  unsuitable  for  the  purpose  for  which  the 
purchase  was  made,  and  specific  performance  at  the  suit  of  the  ven- 
dor has  been  denied ;  8  and  to  a  case  where  the  contract  was  contained 
in  a  lease  and  required  the  purchaser  at  the  end  of  the  term  to  pur- 
chase the  premises,  and  the  buildingg  thereon  were,  during  the  term, 
accidentally  destroyed  by  fire.4 

413.  Performance  or  Offer  by  Purchaser  to  Perform. — As  a  general 
rule  if  the  purchaser  is  himself  in  default  he  is  not  entitled  to  re- 
scind ;  6  the  right  to  rescind  a  contract  cannot  be  allowed  to  a  party  in 
default,  and  therefore,  when  the  purchaser  fails  to  make  his  payments 
as  stipulated  in  the  contract,  he  is  not  entitled  to  rescind  it;  6  and,  as 
a  general  rule,  he  must,  as  a  condition  precedent  to  rescission,  offer 
or  tender  performance  where  performance  on  his  part  is  also  due,7 
even  though  the  vendor  is  in  default  and  performance  by  the  pur- 
chaser is  not  in  the  strict  sense  a  condition  precedent  to  his  right 

20.  Bantz   v.    Kuhworth,    1   Mont.       4.  Smith  ▼.  Phoenix  Ins.  Co.,  91  Cal.    ' 
133,  25  Am.  Rep.  737.  ,     323,  27  Pac.  738,  26  A.  S.  R.  191,  13 

1.  Smith  v.  Phoenix  Ins.  Co.,  91  Cal.  L.R.A.  475 

323,  27  Pac.  738,  25  A.  S.  R.  191,  13       6.  Duncan  v.  Jeter>  5  Ala>  604   39 

™Mv4I5;  ^^oXv3^^'  70  £?   Am-  Dec-  342;  Salmon  v.  Hoffman,  2 

288'  ^/S-  e£if  o;  Ye\*'  C£~  CaL  138>  56  *»•  Dec-  322J  Townsend 
nan,  107  Mass.  514,  9  Am.  Rep.  6o.  v   Tufts   95  Cal   257  3()  p&c  52g   2g 

See  also  Harkes  v.  Kehoe,  193  Mass.  A  Q  w  in7.  t*  .\  .  T  m  * 
419,  79  N.  B.  766,  9  Ann.  Cas.  1053,  fc  *'  Jr. 107',  **"* ^  k^fS* 
10  L.R.A.(N.S.)  125.  pQ°-  v'  Mcintosh,  68  Kan.  452,  75  Pac 

Note:  9  Ann.  Cas.  1055.  49*'  i^,0"*90*     ,A  m    .    _Q 

2.  Smith  v.  Phoenix  Ins.  Co.,  91  Cal.  •".*?£  v'  Sim*>  10  Wash-  17S> 
323,  27  Pac.  738,  25  A.  S.  R.  191,  13  38  Pae-  1003,  45  A.  S.  R.  781. 
LJt.A.  475.  7-  Duncan  v.  Jeter,  5  Ala.  604,  39 

8.  Huguenin  v.  Courtenay,  21  S.  C.  Am.  Dec.  342;  Wilhelm  v.  Pimple,  31 
403,  53  Am.  Rep.  68a  la,  131,  7  Am.  Dec.  117. 
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to  demand  performance  by  the  vendor.8  If  the  vendor's  want  of 
title  and  consequent  inability  to  convey  are  admitted  this  will  dis- 
pense with  the  necessity  for  an  actual  tender  by  the  purchaser  of  the 
unpaid  purchase  money ;  •  and  if  the  vendor  has  placed  it  out  of  his 
power  to  perform  when  the  time  arrives,  the  purchaser  may  cease  per- 
formance on  his  part  without  affecting  his  right  to  rescind.10  This  is 
true  where  the  vendor  by  his  own  act  or  omission  to  act  has  placed  it 
out  of  his  power  to  convey,11  as  where  he  has  permitted  the  title  to 
pass  from  him  by  the  foreclosure  of  a  mortgage  executed  by  him  and 
existing  at  the  time  of  the  sale.12  The  vendor  may  also  by  his  conduct 
and  his  refusal  to  convey  waive  an  objection  to  the  character  of  the 
tender  of  performance  by  the  purchaser.11  Where  the  purchaser  as- 
sumes the  payment  of  an  existing  mortgage  on  the  land  and  expressly 
agrees  to  pay  the  same,  he  is  not  required,  as  a  condition  to  his  right  to 
rescind  on  account  of  the  want  of  title  in  the  vendor,  to  pay  or  offer  to 
pay  such  mortgage.14 

414.  Restoration  by  Purchaser  of  Status  Quo  Generally. — As  in 
other  cases  of  rescission  the  purchaser  is  ordinarily  required  to  restore 
the  status  quo,  in  so  far  as  he  has  received  any  benefit,  as  a  condition 
to  his  right  to  rescind;  u  but  he  is  not  required  to  put  the  other  party 
in  the  same  situation  in  which  he  was  before  the  contract  where  the 
latter  has  rendered  it  impossible  by  the  nature  of  his  fraud,16  or  where 
from  the  nature  of  the  land  and  the  purpose  for  which  it  was  pur- 
chased it  is  impossible  to  restore  the  status  quo,  as  where  the  purchase 
was  of  timber  land  and  the  purchaser  had  cut  timber  thereon ;  in  such 
a  case  all  that  the  purchaser  can  be  required  to  do  is  to  reimburse  the 
vendor  for  the  value  of  the  timber  removed.17  Also  where  the  rescis- 
sion is  for  the  inability  of  the  vendor  to  convey,  he  must  take  back  the 
property  without  compensation  for  casual  destruction,  decay,  or  dilapi- 
dation of  buildings,  or  other  improvements  not  caused  by  any  negli- 
gent act  or  omission  of  the  vendee,  as  to  allow  the  vendor  to  recover  for 
improvements  thus  destroyed,  after  he  was  in  default  to  such  an  extent 

8.  Duncan  v.  Jeter,  5  Ala.  604,  39  12.  Wilhelm  v.  Fimple,  31  la.  131, 
Am.  Dec.  342.  ?  Am.  Rep.  117. 

9.  Smith  v.  Lamb,  26  111.  396,  79  IS.  Moulton  v.  Kolodzik,  97  Minn. 
Am.  Dec.  381;  Clark  v.  Weis,  87  111.  423,  107  N.  W.  154,  7  Am.  Cas.  1090. 
438,  29  Am.  Rep.  60 ;  Wright  v.  Dick-  14.  Ankeny  v.  Clark,  148  U.  S.  345, 
inson,  67  Mich.  580,  35  N.  W.  164,  11  13  S.  Ct.  617,  37  U.  S.  (L.  ed.)  475. 
A.  S.  R.  602.  See  also  Runkle  v.  15.  Durrett  v.  Simpson,  3  T.  B. 
Johnson,  30  111.  328,  83  Am.  Dec.  191.  Mon.    (Ky.)   517,  16  Am.  Dec.   115; 

10.  Ihrke  v.  Continental  L.  Ins.,  etc,  Wright  v.  Dickinson,  67  Mich.  580,  33 
Co.,    91    Wash.    342,    157    Pac.    866,  N.  W.  164,  11  A.  S.  R.  602. 
L.R.A.1916F  430.  16.  Masson  v.  Bovet,  1  Denio  (N. 

11.  Baston  v.  Clifford,  68  111.  67,  18  Y.)  69,  43  Am.  Dec.  651. 

Am.  Rep.  547;  Wilhelm  v.  Fimple,  31       17.  Wright  v.  Dickinson,  67  Mich, 
la.  131,  7  Am.  Rep.  117.  580,  35  N.  W.  164,  11  A.  S.  R.  602. 
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as  justified  the  rescission  of  the  contract,  would  be  to  reward  his 
wrong.18 

415.  Surrender  of  Possession  and  Reconveyance. — While  the  fact 
that  the  purchaser  has  held  possession  of  the  land  does  not  itself  de- 
prive him  of  the  right  to  rescind,19  he  must,  as  a  general  rule,  surren- 
der or  offer  to  surrender  the  possession  as  a  condition  precedent  to  his 
right  to  rescind  and  avoid  liability  for  the  unpaid  purchase  money 
and  recover  back  what  he  has  paid.20  But  where  the  vendor  is  insol- 
vent and  payments  have  been  made  by  the  purchaser,  which  he  is 
entitled  to  recover  back,  he  has  been  permitted,  in  equity,  to  retain  the 
possession  as  security  for  the  repayment  of  the  balance  which  may  be 
found  due  him.1  If  the  transaction  has  been  consummated  by  the 
execution  of  a  conveyance  the  purchaser  in  addition  to  a  surrender  of 
possession  must  ordinarily  tender  a  reconveyance  or  offer  to  reconvey,2 
and  as  the  return  of  the  deed  will  not  divest  the  purchaser  of  the  title 
and  revest  it  in  the  vendor,  an  offer  to  return  it  is  not  a  sufficient  offer 
to  reconvey.*  The  necessity  for  a  formal  or  actual  tender  of  a  recon- 
veyance may  be  dispensed  with  by  the  acts  or  conduct  of  the  vendor,4 
and  this  effect  has  been  given  to  the  vendor's  refusal  of  a  demand  for 
rescission.6 

416.  Liability  of  Purchaser  for  Rents  and  Profits. — Where  a  pur- 
chaser is  let  into  possession  prior  to  the  time  for  the  completion  of  the 

18.  Taylor  v.  Porter,  1  Dana  (Ky.)  Tenn.  153,  38  S.  W.  1073,  69  L.R.A. 
421,  25  Am.  Dee.  155.    See  also  Veazie   760. 

v.  Williams,  8  How.  134,  12  U.  S.  (L.       1.  Duncan  v.  Jeter,  5  Ala.  604,  39 
ed.)  1018.  Am.  Dec  342;  Greenlee  v.  Gaines,  13 

19.  Newmeyer  v.  Roush,  21  Idaho  Ala.  198,  48  Am.  Dec.  49 ;  Perry  v. 
106,  120  Pac.  464,  Ann.  Cas.  1913D  Boyd,  126  Ala.  162,  28  So.  711,  85 
433;  Rackman  v.  Riverbank  Imp.  Co.,  A.  S.  R.  17;  Griffith  v.  Depew,  3  A. 
167  Mass.  1,  44  N.  E.  990,  57  A.  S.  R.  K.  Marsh.  (Ky.)  177,  13  Am.  Dec. 
427.  141;  Bryan  v.  Lofftus,  1  Rob.  (Va.) 

20.  Parks  v.  Turner,  12  How.  24,  13  12,  39  Am.  Dec.  242.  See  also  Gilbert 
U.  S.  (L.  ed.)  883;  Larkin  v.  Mont-  v.  Peteler,  38  N.  Y.  165,  97  Am.  Dec. 
gomery  Bank,  9  Port.  (Ala.)  434,  33  785.  As  to  the  lien  of  the  purchaser 
Am.  Dec.  324;  Duncan  v.  Jeter,  5  on  the  land  for  payments  made,  see 
Ala.  604,  39  Am.  Dec.  342;  Ansley  v.  supra,  par.  385. 

Piedmont,   113  Ala.  467,  21   So.   59,  2.  Wilbur  v.  Flood,  16  Mich.  40,  93 

59  A.  S.  R.  122;  Humble  v.  Hinkson,  Am.  Dec.  203;  Van  Epps  v.  Harrison, 

3  A.  K.  Marsh.   (Ky.)   468,  13  Am.  5  Hill  (N.  Y.)  63,  40  Am.  Dec.  314; 

Dec.    195;    Gale    v.    Green,    Walker  Mecklem  v.  Blake,  22  Wis.  495,  99 

(Miss.)  159,  12  Am.  Dec.  548;  Cole-  Am.  Dec.  68.     See  also  Babcock  v. 

man  v.  Rowe,  5  How.    (Miss.)   460,  uase,  61  Pa.  St.  427, 100  Am.  Dec  654 

37  Am.  Dec.  164;  Smith  v.  Busby,  15  8.  Howe  v.  Martin,  23  Okla.  561, 

Mo.   388,  57  Am.  Dec.   207 ;   Carter  102  Pac.  128,  138  A.  S.  R.  840. 

v.  Butler,  264  Mo.  306,  174  S.  W.  4.  Perry  v.  Boyd,  126  Ala.  162,  28 

399,    Ann.    Cas.    1917 A    483;    Kent  So.  711,  85  A.  S.  R.  17;  Stille  v.  Mc- 

v.  St.  Michael  Church,  136  N.  Y.  10,  Dowell,  2  Kan.  374,  85  Am.  Dec.  590. 

32  N.  E.  704,  32  A.  S.  R.  693,  18  5.  Perry  v.  Boyd,  126  Ala.  162,  23 

L.R.A.   331;    Curtis  v.   Brannon,   98  So.  711,  85  A.  S.  R.  17, 
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contract  and  thereafter  rescinds  for  the  vendor's  default  in  making  a 
conveyance,  the  view  is  taken  in  some  cases  that  he  is  not  liable  in  an 
*ction  at  law  for  the  reasonable  value  of  the  use  of  the  land  while  in 
Possession.6    The  reason  given  for  this  is  that  as  the  relation  between 
*ie  parties  during  the  possession  of  the  purchaser  is  not  that  of  land- 
lord and  tenant,  the  law  will  not  imply  an  obligation  on  the  pur- 
laser's  part  to  pay  rent  where  the  failure  Incomplete  the  contract  is 
due  to  the  default  of  the  vendor.'    The  right  of  the  vendor  to  main- 
tain an  action  against  the  purchaser  for  use  and  occupation  has  also 
'teen  denied  where  the  failure  to  complete  the  contract  was  due  to  the 
ftult  <xf  the  purchaser.8    Other  cases,  however,  take  the  view  that  if 
the  failure  to  complete  the  purchase  is  due  to  the  fault  of  the  pur- 
chaser-,   "he  is  liable  for  the  reasonable  rental  value  during  the  time  of 
his  possession  which  may  be  recovered  in  an  action  for  use  and  occu- 
pation .  •    Where  the  purchaser  resorts  to  a  court  of  equity  to  enforce 
h^3  riglrt  to  rescind,  the  courts,  applying  the  general  rule  that  a  party 
who  se^ks  to  rescind  a  contract  must  restore  what  benefit  he  has  re- 
ceivecL    under  the  contract,10  require  him  to  account  for  the  rents  and 
profits    of  the  land  during  the  time  he  was  in  possession,  if  there  is  no 
liability  on  his  part  to  account  to  a  third  person  therefor,  and  the  pur- 
c£?sexr   has  been  allowed  interest  on  the  money  paid.11    And  a  fortiori 
this  is   true  where  the  rescission  is  owing  to  an  accidental  cause,  such 
a&  tki^  accidental  destruction  of  the  buildings  by  fire  or  the  like  before 
"^  tiixne  for  conveyance  arrives.12    The  purchaser  is  entitled,  however, 
to  ofif Set  agajngt  his  liability  for  the  rents  and  profits  the  value  of  per- 
^a.Tkent  improvements  which  he  may  have  put  on  the  land.11    And 
yb^re  the  purchaser  had  paid  all  of  the  purchase  money  the  accounts 
*****  been  adjusted *by  denying  the  purchaser  interest  on  the  purchase 

n  &.  Ankeny  v.  Clark,  148  U.  S.  345,  141;  Craig  v.  Martin,  3  J.  J.  Marsh. 

ls  S.  Ct.  617,  37  U.  S,  (L.  ed.)  475;    (Ky.)  50, 19  Am.  Dec.  157;  Taylor  v. 

Little  v.  Pearson,  7  Pick.  (Mass.)  301,  Porter,  1  Dana   (Ky.)    421,  25  Am. 

19  Am.  Dec.  289.  Dec.   155;    Richardson  v.   McKinson, 

7.  Ankeny  v.  Clark,  148  TL  S.  345,  Litt.  Sel.  Cas.  (Ky.)  320, 12  Am.  Dec. 
13  S.  Ct.  617,  37  U.  S.  (L.  ed.)  475.   308;  Bryan  v.  Lofftus,  1  Rob.   (Va.) 

8.  Smith  v.  Stewart,  6  Johns.   (N.   12,  39  Am.  Dec.  242;  Curtis  v.  Bran- 
Y.)  46,  5  Am.  Dec.  186.  nan,  98  Tenn.  153,  38  S.  W.  1073,  69 

9.  Seabury  v.  Doe,  22  Ala.  207,  58  L.R.A.  760.    See  Webb  v.  Conn,  1  Litt. 
Am.  Dec.  254;   Dwight  v.   Cutler,  3    (Ky.)  82,  13  Am.  Dec.  225. 

Mich.  566,  64  Am.  Dec.  105;  Wood-  12.  Gould  v.  Murch,  70  Me.  288,  35 

bury  v.  Woodbury,  47  N.  H.  11,  90  Am.  Rep.  325.     The  authorities  are 

Am.   Dec.   555.     See  Landlord  and  not  in  accord  as  to  whether  the  acci- 

Tenant,  vol.  16,  pp.  546-547.  dental    destruction    of    buildings    en- 

10.  See  Contracts,  vol  6,  p.  936  et  titles  the  purchaser  to  rescind.  See 
seq.  supra,  par.  412. 

11.  Bryant  v.  Boothe,  30  Ala.  311,  13.  See  infra,  par.  417,  as  to  the 
68  Am.  Dec.  117;  Griffith  v.  Depew,  3  reimbursement  of  the  purchaser  for 
A.  K-  Marsh.  (Ky.)  177,  13  Am.  Dec.  improvements. 

655 


§§  417,  418        VENDOR  AND  PURCHASER        27  R.  C.  L. 

money  and  the  vendor  any  claim  for  the  rents  and  profits,  the  claims 
being  considered  as  balancing  each  other.14 

417.  Compensation  of  Purchaser  for  Improvements. — Where  the 
purchaser  is  in  default  and  the  contract  is  terminated  for  such  reason 
by  the  vendor,  the  former  is  not  as  a  general  rule  entitled  to  compen- 
sation for  improvements  made  by  him  during  his  possession.15  Where, 
however,  the  purchaser  seeks  a  rescission  for  the  default  of  the  vendor, 
he  is  entitled  undoubtedly  to  have  offset  against  his  liability  to  ac- 
count for  the  rents  and  profits  of  the  land  while  in  possession  the  rea- 
sonable value  of  permanent  improvements  made  by  him ; 16  and  the 
broad  view  has  been  taken  in  a  number  of  cases  that  if  the  failure  to 
complete  the  purchase  is  duo  to  the  fault  of  the  vendor  the  purchaser 
will,  as  a  general  rule,  be  allowed  compensation  for  his  improve- 
ments.17 This  is  especially  true  where  the  contract  expressly  requires 
the  improvements  to  be  made  by  the  purchaser  and  the  title  of  the 
vendor  proves  defective.18  It  is  also  the  rule  where  the  contract  is  oral 
and  for  such  reason  within  the  operation  of  the  statute  of  frauds  and 
the  defense  of  the  statute  is  taken  advantage  of  by  the  vendor.19  The 
purchaser  will  also  be  allowed  compensation  for  his  improvements 
where  the  rescission  is  because  of  fraudulent  misrepresentation  by  the 
vendor  as  to  his  title.20  If  the  purchaser  so  desires  he  may,  upon  a 
rescission  of  the  contract  for  the  fraud  of  the  vendor,  remove  improve- 
ments he  has  erected  if  this  can  be  done  without  material  injury  to 
the  freehold.1 

418.  Waiver  of  Purchaser's  Right  to  Rescind  Generally. — The 
fraud  of  the  vendor  renders  the  transaction  voidable  merely  at  the 
election  of  the  purchaser  and  he  may  waive  his  right  to  rescind  there- 
for by  acquiescence  in  the  sale  with  knowledge  of  the  fraud ;  *  and  as 
a  general  rule  he  must  exercise  his  election  to  rescind  for  such  cause 
promptly  after  knowledge  of  the  fraud  whether  the  transaction  is  an 

14.  Note:  12  Am.  Dec.  313.  Thompson,  9  Pet.  204,  9  U.  S.  (L.  ed.) 

15.  See  infra,  par.  428.  102. 

16.  Bryan  v.  Lofftus,  1  Rob.  (Va.)       Note:  12  Am.  Dec.  314. 

12.  39  Am.  Dec.  242.  18.  Gibert  v.  Peteler,  38  N.  Y.  165, 

17.  Chabot  v.  Winter  Park  Co.,  34  97  Am.  Dec.  785. 

Fla.  258,  15  So.  756,  43  A.  S.  R.  192;  19.  See  Statute  of  Frauds,  vol.  25, 

Martin  v.  Atkinson,  7  Ga.  228,  50  Am.  pp.  727-728. 

Dec.  403;  Ewing  v.  Handley,  4  Litt.  20.  Bryant  v.  Boothe,  30  Ala.  311, 

(Ky.)  346,  14  Am.  Dec.  140;  Richard-  68  Am.  Dec.  117. 

son  v.  McKinson,  Litt.  Sel.  Cas.  (Ky.)  1.  Cutter  v.  Wait,  131  Mich.  508,  91 

320,   12    Am.    Dec.    308;    Durrett   v.  N.  W.  753,  100  A.  S.  R.  619. 

Simpson,  3  T.  B.  Mon.  (Ky.)  517,  16  2.  Christian  v.  Scott,  1  Stew.  (Ala.) 

Am.  Dec.  115;  Griffith  v.  Depew,  3  A.  490,  18  Am.  Dec.  68;  Negley  v.  Lind- 

K.  Marsh.    (Ky.)    177,  13  Am.   Dec.  say,  67  Pa.  St.  217,  5  Am.  Rep.  427 

141;  Craig  v.  Martin,  3  J.  J.  Marsh,  (reviewing    authorities    and    showing 

(Ky.)  50,  19  Am.  Dec.  157;  Curtis  v.  that  earlier  inconsistent  cases  have  been 

Brannon,  98  Tenn.  153,  38  S.  W.  1073,  overruled). 
69    L.R.A.    760.      See   also    King   v. 
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executed  or  an  executory  one.8  The  purchaser  is  not  to  be  charged 
with  an  unreasonable  delay  unless  he  has  knowledge  of  the  vendor's 
fraud  or  by  exercise  of  reasonable  diligence  should  have  acquired 
such  knowledge,4  and  mere  suspicion  is  not  the  equivalent  of  knowl- 
edge.5 But  the  purchaser  will  be  charged  with  knowledge  of  the  fraud 
if  by  the  exercise  of  due  diligence  he  would  have  obtained  such  knowl- 
edge ; 6  and  where  in  the  sale  of  an  orchard  the  fraud  consisted  in  a 
misrepresentation  of  its  prior  profits,  a  delay  of,  over  two  years  to 
seek  a  rescission  has  been  held  unreasonable,  as  the  exercise  of  due 
diligence  would  have  disclosed  the  fraud  during  the  first  year.7  The 
same  has  been  held  true  where  the  misrepresentation  was  as  to  •  the 
rental  value  of  the  land  and  the  purchaser  delayed  for  several  years  to 
seek  a  rescission.8  If  the  contract  is  wholly  executory  on  the  part  of 
the  vendor,  and  the  purchaser  has  received  no  benefit  thereunder,  he 
is  not  under  the  same  obligation  to  take  active  steps  to  disaffirm  the 
contract  as  where  he  has  received  benefits;  and  unless  his  silence  or 
delay  has  operated  to  the  prejudice  of  the  vendor  he  may  ordinarily, 
when  he  does  nothing  towards  carrying  out  the  contract,  assert  his 
right  to  rescind  for  the  fraud  of  the  vendor  when  the  latter  attempts 
to  enforce  his  claim  under  the  contract.9  Where  the  purchaser  after 
knowledge  of  the  fraud  promptly  disaffirms  the  contract  and  refuses 
further  compliance  therewith,  his  mere  failure  for  some  time  to 
demand  a  return  of  the  money  paid  thereon  and  to  offer  to  return 
Ihe  contract  will  not  deprive  him  of  the  right  to  rescind,  especially 

3.  Boyce  v.  Grundy,  3  Pet.  210,  7   1915D  257;  Cooper  v.  Hillsboro  Gar- 
U.  S.  (L.  ed.)  655;  Grymes  v.  Sanders,   den  Tracts,  78  Ore.  74,  152  Pac.  488, 
93  U.  S.  55,  23  U.  S.   (L.  ed.)   798;   Ann.  Cas.  1917E  840. 
Shappiro  v.  Goldberg,  192  U.  S.  232,       Notes:  30  L.R.A.(N.S.)  872;  1  Ann. 
24  S.  Ct.  259,  48  U.  S.  (L.  ed.)  419;    Cas.  910. 

Cullum  v.  Mobile  Branch  Bank,  4  Ala.       4.  Veazie  v.  Williams,  8  How.  134, 
21,  37  Am.  Dec.  725;  Ansley  v.  Pied-  12  U.  S.  (L.  ed.)  1018;  Hall  v.  Cather- 
mont  Bank,  113  Ala.  467,  21  So.  59,  59   ine  Creek  Development  Co.,  78  Ore. 
A.  S.  R.  122;  Blen  v.  Bear  River,  etc.,  585,  153  Pac.  97,  L.R.A.1916C  996. 
Min.   Co.,  20  Cal.  602,  81  Am.  Dec.       6.  Hall  v.  Catherine  Creek  Devetop- 
132;  Delano  v.  Jacoby,  96  Cal.  275,  31  ment  Co.,  78  Ore.  585,  153  Pac.  97, 
Pac.  290,  31  A.  S.  R.  201 ;  State  Bank  L.R.A.1916C  996. 
v.  Brown,  142  la.  190,  119  N.  W.  81,       6.  Provident  Loan  Trust  Co.  v.  Mc- 
134  A.  S.  R.  412;  Wicks  v.  Smith,  21  Intosh,  68  Kan.  452,  75  Pac.  498,  1 
Kan.  412,  30  Am.  Rep.  433;  Provident  Ann.  Cas.  906;  Whitney  v.  Bissell,  75 
Loan,  etc.,  Co.  v.  Mcintosh,  68  Kan.   Ore.   28,  146  Pac.  141, .  L.R.A.1915D 
452.  75  Pac.  498,  1  Ann.  Cas.  906;   257. 
Wilbur  v.  Flood,  16  Mich.  40,  93  Am.       Note :  1  Ann.  Cas.  911. 
Dec.  203;  Dennis  v.  Jones,  44  N.  J.       7.  Whitney  v.  Bissell,  75  Ore.  28, 
Eq.    513,    14   Atl.    913,    6   A.    S.   R.  146  Pac.  141,  L.R.A.1915D  257. 
899;  Faulkner  v.  Wassmer,  77  N.  J.       8.  Provident  Loan  Trust  Co.  v.  Mc- 
Eq.*537,  77  Atl.  341,  30  L.R.A.(N.S.)    Intosh,  68  Kan.  452,  75  Pac.  498,  1 
872;.Masson  v.  Bovet,  IDenio  (N.  Y.)    Ann.  Cas.  906. 

69,  43  Am.  Dec.  651 ;  Whitney  v.  Bis-       9.  Roberts  v.  James,  83  N.  J.  L.  492, 
sell,  75  Ore.  28,  146  Pac.  141,  L.R.A.  85  Atl.  244,  Ann.  Cas.  1914B  859. 
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where  the  vendor  was  at  the  same  time  claiming  a  forfeiture  by  the 
purchaser  of  the  latter's  rights  under  the  contract.10 

419.  Continuing  Cause  for  Rescission. — The  purchaser  is  not  bound 
to  rescind  as  soon  as  an  occasion  arises  if  his  right  to  do  so  depends 
upon  a  continuing  default  upon  the  part  of  his  vendor,  as  upon  an 
inability  of  the  latter  to  mate  the  title  for  which  he  has  covenanted, 
but  may  in  such  a  case  for  a  time  waive  his  right,  and  afterwards, 
while  the  default  ytet  continues,  may  assert  it.11  So  where  the  vendor 
agrees  to  institute  proceedings  to  remedy  a  defect  in  the  title,  the  con- 
tinuance of  possession  by  the  purchaser  for  a  reasonable  time  in  re- 
liance on  such  promise  is  not  a  waiver.18  But  if  the  purchaser  remains 
in  possession  until  the  vendor  perfects  his  title  and  tenders  a  convey- 
ance he  cannot  then  rescind  for  the  prior  default  of  the  vendor,18  and 
his  acquiescence  in  the  contract  for  a  considerable  time  after  he  is 
acquainted  with  the  nature  of  the  vendor's  title,  which  was  defective 
on  account  of  an  outstanding  incumbrance,  may  constitute  a  waiver 
of  any  right  to  rescind,  especially  where  his  promise  to  pay  and  that 
of  the  vendor  to  convey  are  independent.14 

420.  Particular  Acts  Constituting  Waiver. — Effect  as  a  waiver  of 
the  right  to  rescind  has  been  given  to  the  act  of  the  purchaser  in  en* 
tering  into  and  remaining  in  possession  with  knowledge  of  the  falsity 
of  the  vendor's  representation  that  his  title  was  free  from  incumbran- 
ces,16 to  the  retention  of  possession  and  the  payment  of  instalments  of 
the  purchase  money  after  such  knowledge,16  and  to  the  leasing  of  the 
property.17  So  if  the  purchaser  after  knowledge  of  the  fraud  assigns 
the  contract  this  is  a  recognition  of  its  continued  validity  and  conse- 
quently a  waiver  of  the  right  to  rescind.18  As  a  claim,  based  on  the 
fraud  of  the  vendor,  in  recoupment  or  setoff  against  the  purchase 
money  is  based  on  the  continued  existence  of  the  contract,  its  inter- 
position may  constitute  a  waiver  of  the  right  to  rescind.19  Likewise 
the  acceptance  of  a  conveyance  after  knowledge  of  the  vendor's  fraud 
is  a  waiver  of  the  right  to  rescind  therefor.80 

10.  Ballard  v.  Lyons,  114  Minn.  264,  16.  Dennis  v.  Jones,  44  N.  J.  Eq. 
131  N.  W.  320,  38  L.R.A.(N.S.)  301.  513,  14  Atl.  913,  6  A.  S.  R.  899. 

11.  Bryan  v.  Lofftus,  1  Rob.  (Va.)  17.  Shappirio  v.  Goldberg,  192  U.  S. 
12,  39  Am.  Dec.  242.  232,  24  S.  Ct.  259,  48  U.  S.  (L.  ed.) 

12.  Read  v.  Lof tus,  82  Kan.  485, 108  419 ;     Cooper    v.    Hillsboro    Garden 
Pac.  850,  31  L.R.A.(N.S.)  457.  Tracts,  78  Ore.  74, 152  Pac.  488,  Ann. 

13.  Kent  v.  St.  Michael  Church,  136  Cas.  1917E  840. 

N.  Y.  10,  32  N.  E.  704,  32  A.  S.  R.  693,  Note:  30  L.R.A.(N.S.)  878. 

18  L.R.A.  331.    See  also  Gale  v.  Green,  18.  Cooper    v.     Hillsboro     Garden 

Walk.   (Miss.)  159,  12  Am.  Dec.  548.  Tracts,  78  Ore.  74, 152  Pac.  488,  Ann. 

14.  Roach  v.  Rutherford,  4  Desaus.  Cas.  1917E  840. 

(S.  C.)  126,  6  Am.  Dec.  606.  19.  Ansley  v.  Piedmont  Bank,  113 

15.  Christian     v.     Scott,    1     Stew.  Ala,  467,  21  So.  59,  59  A.  S.  R.  122. 
(Ala.)  490,  18  Am.  Dec.  68.  20.  McMichael  v.  Webster,  57  N.  J. 
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Rescission  by  Vendor 

421,  Default  of  Purchaser  Generally. — The  default  of  the*  pur- 
chaser in  the  payment  of  the  purchase  money  according  to  the  terms 
of  the  contract  does  not  necessarily  entitle  the  vendor  to  have  a  rescis- 
sion if  time  is  not  expressly  made  of  the  essence  of  the  contract  and 
no  provision  inserted  in  the  contract  authorizing  its  rescission  for  such 
cause.  The  mere  failure  to  pay  the  purchase  money  according  to  the 
terms  of  the  agreement  will  not  be  held  a  repudiation  of  the  contract 
so  as  to  authorize  a  suit  by  the  vendor  to  have  it  rescinded.1  And 
where  there  was  a  bona  fide  and  reasonable  dispute  as  to  whether  the 
title  of  the  vendor  was  an  unincumbered  title  as  called  for  by  the  con- 
tract, the  refusal  of  the  purchaser  to  make  the  final  payment  until  the 
question  was  determined  by  the  courts  has  been  held  not  to  entitle 
the  vendor  to  declare  a  forfeiture  of  the  right  of  purchase  for  failure 
to  pay  according  to  the  terms  of  the  contract*  The  purchaser  may, 
however,  be  guilty  of  such  laches  as  to  deprive  him  of  any  right  to 
have  the  contract  specifically  performed,  and  where  such  is  the  case 
the  court  will  ordinarily  decree  a  rescission  in  favor  of  the  vendor.8 
Also  where  a  purchaser  sets  up  the  statute  of  limitations  in  defense  of 
his  liability  for  the  purchase  money  the  vendor,  who  has  retained  the 
legal  title,  is  generally  permitted  to  rescind  the  sale  and  recover  the 
possession  of  the  land.4  Where  the  purchaser  repudiates  the  contract 
or  refuses  without  excuse  to  perform,  the  court  may  order  its  cancella- 
tion as  a  cloud  on  the  vendor's  title.6  Relief  by  way  of  rescission  has 
been,  granted  a  vendor  though  he  had  recovered  a  judgment  for  the 
purchase  money  which  remained  wholly  unsatisfied  and  which  he 
offered  to  cancel  or  discharge.6  A  provision  is  frequently  inserted  in 
the  contract  authorizing  the  vendor  to  terminate  it  on  the  failure  of 
the  purchaser  to  make  the  stipulated  payments ; 7  and  if  payment  is 
to  be  made  in  instalments,  default  in  the  payment  of  any  instalment 
is  a  distinct  breach  and  gives  the  vendor  the  right  to  declare  a  for- 

Eq.  295,  41  Atl.  714,  73  A.  S.  R.  630.  Tex.  165, 54  S.  W.  243,  77  A.  S.  R.  843. 

See  also  Morrow  v.  Moore,  98  Me.  373,  4.  Douglass  v.  Blount,  95  Tex.  369, 

57  Atl.  81,  99  A.  S.  R.  410.  67  S.  W.  484,  58  L.R.A.  699. 

Note:  30  L.R.A.(N.S.)  879.  5.  Kane  v.  Borthwick,  50  Wash.  8, 

1.  Maday  v.  Roth,  160  Mich.  289, 125  96  Pac.  516,  18  L.R.A.(N.S.)  486. 

N.  W.  13,  136  A.  S.  R.  441 ;  Frink  v.  6.  Hendry  v.  Benlisa,  37  Fla.  609,  20 

Thomas.  20  Ore,  265,  25  Pac.  717,  12  So.  800,  34  L.R.A.  283. 

L.R.A.  239.  7.  Wheeler  v.  Mather,  56  111.  241,  8 

2.  Schurger  v.  Mooreman,  20  Idaho  Am.  Rep.  683;  Turn  Verein  Eiche  v. 
97,  117  Pac.  122,  Ann.  Cas.  1912D  Kionka,  255  111.  392,  99  N.  E.  684,  43 
1114,  36  L.R.A.(N.S.)  313.  L.R.A.(N.S.)  44;  Suburban  Homes  Co. 

3.  Hendrv  v.  Benlisa,  37  Fla.  609,  20  v.  North,  50  Mont.  108,  145  Pac.  2, 
So.  800,  34'L.R.A.  283;  Kirby  v.  Har-  Ann.  Cas.  1917C  81;  Reddish  v.  Smith, 
rison,  2  Ohio  St.  326,  59  Am.  Dec.  677.  10  Wash.  178,  38  Pac.  1003, 45  A.  S.  R. 
See  also  Thompson  v.  Robinson,  93  781. 
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feiture  therefor.8  Under  such  a  general  provision,  however,  mere 
default  on  the  part  of  the  purchaser  does  not  itself  operate  to  put  an 
end  to  the  contract;  it  must  be  followed  by  some  act  of  the  vendor  in- 
dicating his  election  to  consider  the  contract  at  an  end*  In  some 
jurisdictions  the  statutes  provide  for  the  strict  foreclosure  or  forfeiture 
of  the  rights  of  a  purchaser  who  is  in  default  in  the  payment  of  the 
purchase  money  in  accordance  with  the  terms  of  the  contract  and  who 
fails,  after  a  specified  notice  is  given,  to  mate  the  payments  due  and 
demanded.10  In  such  a  case  the  requirements  of  the  statute  must  be 
complied  with,  and  where  the  statute  requires  notice  to  be  given  the 
purchaser  and  his  "assigns,"  the  term  "assigns"  has  been  held  to  in- 
clude one  who  succeeded  to  the  rights  of  the  purchaser  under  a  second 
executory  contract  of  purchase  without  an  assignment  of  the  original 
contract  which  itself  prohibited  any  assignment  by  the  purchaser.11 
422.  Breach  of  Covenant  or  Agreement  by  Grantee. — Where  an 
executory  agreement  or  covenant  by  the  purchaser  goes  to  the  whole 
or  a  part  of  the  consideration,  but  its  performance  is  not  made  a  con- 
dition subsequent,19  its  breach  will  not  as  a  general  rule  Entitle  the 
vendor  to  rescind  the  transaction  if  it  has  been  carried  out  by  a  con- 
veyance, but  the  vendor  will  be  left  to  his  remedy  at  law  by  way  of  an 
action  for  damages.18  A  conveyance  of  real  estate,  fully  executed  on 
the  part  of  the  grantor,  cannot  be  set  aside  for  a  failure  of  considera- 
tion, on  the  sole  ground  that  the  promises  and  agreements  which  in- 
duced its  execution,  and  which  by  the  terms  of  the  contract  under 
which  the  deed  is  made  were  not  to  be  performed  until  after  its  execu- 
tion, have  not  been  performed.14  Thus  it  has  been  held  where  a  rail- 
way company,  at  the  time  of  receiving  an  absolute  conveyance  of  a 
right  of  way,  in  good  faith  promised  to  locate  and  maintain  a  depot 
on  the  land  granted  as  part  of  the  consideration  for  the  deed,  but  sub- 
sequently changed  its  intention  and  failed  or  refused  to  perform,  that 
this  will  justify  the  rescission  of  the  contract  and  the  cancellation  of 
* 

8.  Suburban  Homes  Co.  v.  North,  50  Clain,  135  Ala.  452,  33  So.  185,  93  A. 
Mont.  108, 145  Pac.  2,  Ann.  Cas.  1917C   S.  R.  35. 

81.     See  also   Reddish  v.   Smith,   10      12.  See  Covenants,  vol.  7,  pp.  1086- 
Wash.  178,  38  Pac.  1003,  45  A.  S.  R.  1087 ;  Deeds,  vol.  8,  pp.  1100-1101. 
781.  13.  American      Emigrant      Co.     v. 

9.  Converse  v.  Blumrich,  14  Mich.  Adams  County,  100  U.  S.  61,  25  U.  S. 
109,  90  Am.  Dec.  230.  (L.  ed.)  563;  Lawrence  v.  Gavetty,  78 

10.  Williams  v.  Corey,  21  N.  D.  509,  Cal.  126,  20  Pac.  382,  12  A.  S.  R.  29; 
131  N.  W.  457,  Ann.  Cas.  1913B  731.  Woodruff  v.  Woodruff,  44  N.  J.  Eq. 
See  also  Golden  Valley  Land,  etc.,  Co.  349, 16  Atl.  4, 1  L.R.A.  380;  Braddy  v. 
v.  Johnstone,  21  N.  D.  101,  128  N.  W.  Elliott,  146  N.  C.  578,  60  S.  E.  507, 125 
691,  Ann.  Cas..  1913 B  631.  A.  S.  R.  523,  16  L.R.A.(N.S.)  1121; 

11.  Williams  v.  Corey,  21  N.  D.  Chicago,  etc.,  R.  Co.  v.  Titterington,  84 
509,  131  N.  W.  457,  Ann.  Cas.  1913B  Tex.  218,  19  S.  W.  472,  31  A.  S.  R.  39. 
731  (see  note  as  to  the  general  meaning  Note:  1  L.R.A.  380. 

of  the  term  "assigns"  or  "assignees").       14.  Lawrence   v.    Gavetty,   78   CaL 
See  also  Pratt  Land,  etc.,  Co.  v.  Mc-  126,  20  Pac  382, 12  A.  S.  R.  29. 
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the  deed.15  This  is  also  held  true  where  the  conveyance  is  of  a  part 
interest  in  land  and  the  covenant  of  the  purchaser  is  to  make  improve- 
ments upon  the  property  for  the  purpose  of  developing  it;  as  where  the 
grantee  of  a  part  interest  in  a  mine  agreed  to  make  improvements  and 
expend  money  in  the  development  of  the  mine ; 16  and  where  a  county 
conveyed  lands  to  an  emigrant  company  which  agreed  as  a  part  of 
the  consideration  to  drain  the  lands  and  bring  in  settlers.17  Courts  of 
equity,  however,  as  a  general  rule  place  conveyances  the  considera- 
tion of  which  is  the  grantee's  agreement  to  support  the  grantor  in  a 
class  by  themselves,  and,  though  the  agreement  of  the  grantee  is  in 
the  nature  of  a  covenant  as  distinguished  from  a  condition  subsequent, 
award  relief  to  the  grantor  by  way  of  rescission  upon  the  failure  of  the 
grantee  to  perform  his  agreement.18  Other  cases,  however,  deny  relief 
by  way  of  rescission  on  the  mere  failure  of  the  grantee  to  furnish  the 
support,  regarding  the  remedy  by  the  grantor  for  the  value  of  the 
support  as  adequate  and  require  at  least  the  insolvency  of  the  grantee 
or  other  special  facts  to  make  this  the  appropriate  relief.1*  Where  the 
grantor  had  subdivided  a  tract  of  land  with  a  view  to  selling  the  lots 
for  residential  purposes,  and  in  order  that  the  locality  might  be  more 
attractive  to  white  persons,  and  as  a  consequence  the  lots  be  sold  at  a 
better  advantage,  had  inserted  in  a  deed  for  one  of  the  lots  a  "covenant" 
by  the  grantee  not  to  resell  to  a  negro,  it  has  been  held  that  this  con- 
stituted a  real  obligation  on  the  part  of  the  purchaser  resolutory  in  its 
character,  and  not  a  mere  personal  obligation,  and  that  therefore  its 
breach  by  a  resale  to  a  negro  entitled  the  grantor  to  rescind,  on  the 
failure  of  the  purchaser  to  secure  a  dissolution  of  his  resale  for  the 
accomplishment  of  which  time  may  be  granted.20 

423.  Waiver  of  Vendor's  Right  to  Rescind. — The  vendor  may  waive 
his  right  to  terminate  the  contract  for  the  default  of  the  purchaser  in 

15.  Chicago,  etc.,  R<  Co.  v.  Titter-  ried  into  execution  soon  after  its  incep- 
ington,  84  Tex.  218,  19  S.  W.  472,  31  tion.  The  engagements  of  the  appelr- 
A.  S.  R.  39.  lants  to  introduce  settlers  and  the  like 

16.  Lawrence  v.  Gayetty,  78  Cat  were  to  be  performed  in  the  future; 
126,  20  Pac.  382, 12  A.  S.  R.  29.  and  their  performance  was  not  a  con- 

17.  American     Emigrant     Co.     v.  dition,  but,  as  before  stated,  rested  in 
Adams  County,  100  U.  S.  61,  25  U.  S.  covenant.     In  case  of  a  breach,  they  . 
(L.  ed.)  563.     In  this  case  frhe  court  would  lay  the  foundation  of  an  action, 
said:    "The  allegations  of  the  bill,  to  buj;  nothing  more." 

the  effect  that  the  emigrant  company  18.  See  Cancellation  of  Instrc- 

has  not  fulfilled  its  engagements  with  ments,  vol.  4,  p.  509  et  seq. 

respect  to  the  drainage  and  settlement  19.  McCardle  v.   Kennedy,   92  Ga. 

of  the  land,  rest  in  covenant  merely,  198,  17  S.  E.  1001,  44  A.  S.  R.  85. 

and  afford  no  ground  for  avoiding  the  20.  Queensborough  Land  Co.  v.  Ca- 

contract.    Where  covenants  are  mutual  zeaux,  136  La.  724,  67  So.  641,  Ann. 

and  dependent,  the  failure  of  one  party  Cas.  1916D  1248,  L.R.A.1916B  1201. 

to  perform  absolves  the  other  and  au-  As  to  restrictions  and  restrictive  agree- 

thorizes  him  to  rescind  the  contract,  ments  in  sales  of  land  generally,  see 

But  here  the  contract  was  largely  car-  :nfra,  par.  505  et  seq. 
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making  payments,1  and  the  receipt  of  payments  on  the  purchase 
money  is  a  waiver  of  his  right  to  rescind  for  a  prior  default  in  pay- 
ment* It  also  seems  that  the  vendor  must  exercise  the  right  to  rescind 
promptly  on  the  default  of  the  purchaser,  as  it  would  be  inequitable 
to  allow  him  to  wait  until  long  after  the  time  fixed  for  payment  has 
elapsed  and  then  make  his  election  to  terminate  the  contract  or  not 
as  the  land  should  increase  or  decrease  in  value.*  Though  the  vendor 
is  given  the  right  to  declare  a  forfeiture  of  the  purchaser's  rights  un- 
der the  contract  for  default  in  payments,  he  may  after  a  default  waive 
his  right  to  do  so  and  bind  himself  by  an  agreement  to  purchase  the 
interest  of  the  purchaser.4  The  assignment  by  a  vendor  who  has  re- 
tained the  title  to  secure  payment  of  the  purchase  money  notes,  of  one 
of  the  notes,  suspends  his  right  to  rescind  for  nonperformance  of  the 
contract  until  he  has  regained  title  to  it;  •  but  upon  the  legal  title  and 
all  of  the  purchase  money  notes  being  again  united  in  the  same 
person,  the  right  of  rescission  will  be  revived.* 

424.  Fraud  of  Purchaser. — Fraud  on  the  part  of  the  purchaser 
whereby  the  vendor  is  induced  to  enter  into  the  contract  will  ordina- 
rily give  the  vendor  the  right  to  rescind ; 7  but  in  such  a  case  he  must 
act  promptly  on  the  discovery  of  the  fraud,  and  if  he  thereafter  takes 
any  benefit  under  the  contract,  as  by  receiving  payments  on  the  pur- 
chase money,  or  does  any  other  act  which  implies  an  intention  to  abide 
by  the  contract,  he  loses  his  right  to  rescind.  When  the  fraud  is  a 
mere  incident  of  the  contract,  equity  gives  a  right  of  rescission  of 
which  the  party  must  avail  himself  promptly.8  On  the  other  hand, 
the  want  of  any  consideration  or  advantage  inuring  to  the  vendor  is 
a  circumstance  arguing  strongly  against  the  view  of  a  fast  and  loose 
policy  on  his  part ;  and  in  such  cas3,  if  the  rights  of  no  third  parties 
have  intervened,  and  the  lapse  of  time  has  been  comparatively  short, 

1.  Maday  v.  Roth,  160  Mich.  289, 125  6.  Douglass  v.  Blount,  95  Tex.  369, 
N.  W.  13,  136  A.  S.  R.  441;  Suburban  67  S.  W.  484>  58  L.R.A.  699. 
Homes  Co.  v.  North,  50  Mont.  108, 145  6.  Douglass  v.  Blount,  95  Tex.  369, 
Pac.  2,  Ann.  Cas.  1917C  81;  Falls  v.  67  S.  W.  484,  58  L.R.A.  699. 
Carpenter,  21  N.  C.  237,  28  Am.  Dec.  7.  Hale  v.  Hale,  62  W.  Va,  609,  59 
592;  Weaver  v.  Griffith,  210  Pa.  St.  13,  g.  e.  1056,  14  L.R.A.(N.S.)  221; 
59  Atl.  315, 105  A.  S.  R.  783.  .French  v.  McMillion,  79  W.  Va.  639, 

2.  Suburban  Homes  Co.  v.  North,  50  gl  g#  e.538,  L.R.A.1917D  228.  As  to 
Mont.  108, 145  Pac.  2,  Ann  Cas.  1917C  what  constitutes  fraud  on  the  part  of  a 
?i;oPwli2l/'o?eArI1t0ni   ko               '  purchaser,  see  supra,  par.  90  et  seq. 

1  Wt  *f '  ~  A'  SV^  59v  ^  *n       «.  JohnWon  v    Standard  Min.   Co. 

Mont\^  y*  Sf»^^fML?-« 

Sn  HaU  v  Delaplaine,  5  Wis.  206,  68  ^^^Tm\  TO.  t 

4."  Rogers  Development  Co.  v.  South-  886;  Le  Vine  v.  Whitehouse  37  Utah 

ern  California  Real  Estate  Invest.  Co.,  260,  109  Pac.  2,  Ann. ^Cas.  1912C  407  j 

159  Cal.  735,  115  Pac.  934,  35  L.R.A.  Hale  v.  Hale,  62  W.  Va.  609,  59  S.  E. 

(N.S.)  543  and  note,  .  1056, 14L.R.A.(N.S.)  221. 
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and  the  defendant  has  not  been  put  at  any  serious  disadvantage  in 

respect  to  his  evidence,  the  element  of  estoppel  does  not  enter  into  the 

case,   and  it  becomes  largely  a  question  whether  the  complainant 

intended  to  abandon  his  right  and  led  the  defendant  to  believe  he  had 

done  so.*    The  vendor  must  also,  as  a  general  rule,  repay  or  offer  to 

repay  whatever  he  has  received  of  the  purchase  money.10 

425.  Conditions  Precedent  to  Rescission  by  Vendor  Generally. — To 
entitle  the  vendor  to  have  a  rescission,  he  must  not  himself  have  been 
in  any  way  in  default  and  must  ordinarily  show  an  ability  and  will- 
ingness to  convey  the  estate  called  for  by  the  terms  of  the  contract 
and  an  offer  or  tender  of  a  conveyance.11    But  if  the  contract  requires 
the  purchase  price  to  be  paid  in  instalments,  it  is  not  necessary  that 
a  tender  of  a  conveyance  precede  the  exercise  of  the  right  to  declare 
a  forfeiture,  if  the  purchaser  would  not  then  be  entitled  to  such  con- 
veyance, even  if  he  paid  the  amount  then  due  under  the  contract.1* 
Also  the  repudiation  of  the  contract  by  the  purchaser  or  his  refusal  to 
perform,  except  upon  the  performance  by  the  vendor  of  conditions 
^*tuch  the  purchaser  had  no  right  to  require,  will  excuse  an  actual 
tender  of  a  deed  by  the  vendor.11    Where  the  vendor  desires  to  exer- 
cise his  right  to  rescind  without  the  institution  of  a  suit  for  a  decree 
°f  rescission  the  law  requires  some  positive  act  manifesting  his  inten- 
tion to  do  so  and  putting  the  purchaser  on  his  guard  as  to  the  effect 
of  his  failure  to  comply  with  his  contract  within  a  reasonable  time, 
but  the  filing  of  a  bill  for  rescission  itself  manifests  his  intention  to 
rescind  and  if  the  purchaser  has  a  right  to  pay  and  avoid  the  rescis- 
sion he  should  make  a  tender  within  a  reasonable  time  after  the  bill 
was  filed.14 

426.  Return  of  Purchase  Honey  Generally. — In  accordance  with 
the  general  rule  that  to  entitle  one  party  to  rescind  a  contract  he  must 

9.  Hale  v.  Hale,  62  W.  Va.  609,  59  11.  Wheeler  v.  Mather,  56  111.  241, 
S.  E.  1056,  14  L.R.A.(N.S.)  221.  As  8  Am.  Rep.  683;  Converse  v.  Blumrich, 
to  laches  generally,  see  Equity,  vol.  10,  14  Mich.  109, 90  Am.  Dec.  230;  Bartlett 
p.  395  et  seq.  v.  Smith,  146  Mich.  188, 109  N.  W.  260, 

10.  Hammond  v.  Wallace,  85  Cal.  117  A.  S.  R.  625;  Johnson  v.  Jackson, 
522,  24  Pac.  837,  20  A.  S.  R.  239;  27  Miss.  498,  61  Am.  Dec.  522;  Frink 
Dunbar  v.  American  Telephone,  etc.,  v.  Thomas,  20  Ore.  265,  25  Pac.  717, 12 
Co.,  224  111.  9,  79  N.  E.  423, 115  A.  S.  L.R.  A.  239 ;  Wells  v.  Page,  48  Ore.  74, 
R.  132,  8  Ann.  Cas.  57;  Swayne  v.  82  Pac.  856,  3  L.R.A.(N.S:)  103. 
Waldo,  73  la.  749,  33  N.  W.  78,  5  A.       Note:  3  L.R.A.(N.S.)  103. 

S.  R.  712;  Bartlett  v.  Drake,  100  Mass.  12  Reddish  v.  Smith,  10  Wash.  178, 

174,  97  Am.  Dec.  92, 1  Am.  Rep.  101;  38  Pac.  1003,  45  A.  S.  R.  781. 

Babcock  v.  Case,  61  Pa.  St.  427,  100  13.  Citizens'  Nat.  Bank  v.  Davisson, 

Am.  Dec.  654;  Hunt  v.  Turner,  9  Tex.  229  U.  S.  212,  33  S.  Ct.  625,  57  U.  S. 

385,  60  Am.  Dec.  167.    See  infra,  par.  (L.  ed.)  1153,  Ann.. Cas.  1915 A  272; 

426,  as  to  the  general  duty  of  a  vendor  Kane  v.  Borthwick,  50  Wash.  8,  96 

to  return  purchase  money  paid  as  a  Pac.  516,  18  L.R.A.(N.S.)  486. 

condition  to  the  exercise  of  his  right  14.  Kirby  v.  Harrison,  2  Ohio  St. 

to  rescind.  326,  59  Am.  Dec  677. 
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place  the  other  party  in  statu  quo  in  so  far  as  lies  in  his  power,15  the 
vendor,  as  a  general  rule,  in  case  he  has  received  a  part  of  the  purchase 
money,  must  return  or  offer  to  return  it,16  and  also  notes  or  other  obli- 
gations given  by  the  purchaser  for  unpaid  purchase  money.17  Though 
it  is  the  general  rule,  where  the  parties  have  not  themselves  prescribed 
the  right  of  rescission  and  the  circumstances  under  which  it  may  be 
exercised,  that  restoration  must  be  made,  yet  where  they  agree,  in  un- 
ambiguous language,  that  in  case  of  a  failure  of  the  purchaser  to  make 
his  payments  at  the  specified  time,  the  vendor  may  declare  the  con- 
tract forfeited,  the  courts  cannot  superadd  a  condition  which  the  par- 
ties* themselves  did  not  see  fit  to  impose,  and  require  restoration  as  a 
condition  to  the  exercise  of  the  right.18  A  distinction  is  also  made  be- 
tween an  action  by  the  vendor  for  the  rescission  of  the  contract  and 
one  for  a  decree  declaring  the  contract  terminated  and  its  removal  as 
a  cloud  on  his  title,  he  having  exercised  a  right  conferred  on  him  by 
the  contract  to  declare  it  no  longer  binding  because  of  a  breach  of  it 
by  the  purchaser.  In  the  latter  case  the  complaint  of  the  vendor  need 
contain  no  allegation  on  the  subject  of  restoration.19  Where  the  sale 
is  made  by  the  agent  of  the  vendor  and  such  agent  is  guilty  of  a  fraud 
on  his  principal,  and  the  purchaser  is  cognizant  thereof,  the  vendor 
need  only  return  the  part  of  the  purchase  money  received  by  him  and 
not  that  received  and  retained  by  the  agent,  who  was  under  the  terms 
of  his  employment  to  receive  as  his  compensation  the  excess  over  a 
certain  price.20  For  the  purpose  of  determining  the  amount  to  be  re- 
turned on  a  rescission  by  the  vendor  the  recital  in  the  deed  of  the  con- 
sideration paid  is  not  conclusive,  but  may  be  shown  by  oral  evidence 
to  be  less  than  that  stated.1 

15.  See  Contracts,  vol.  6,  p.  936  Pac.  717,  12  L.R.A.  239;  Babcock  v. 
et  seq.  Case,  61  Pa.  St.  427, 100  Am.  Dec.  654; 

16.  Castleberry  v.  Pierce,  5  Stew.  &  Hunt  v.  Turner,  9  Tex.  385,  60  Am. 
P.  (Ala.)  150,  24  Am.  Dec.  774;  Ham-  Dec.  167. 

mond  v.  Wallace,  85  Cal.  522,  24  Pac.  Notes:  50  Am.  Dec.  674;  1  Ann.  Cas. 

837,  20  A.  S.  B.  239;  Drew  v.  Pedlar,  911. 

87  Cal.  443,  25  Pac.  749,  22  A.  S.  R.  17.  Johnson  v.  McMullin,  3   Wyo. 

257;  Henry  v.  Phillips,  163  Cal.  135,  237,  21  Pac.  701,  4  L.R.A.  670. 

124  Pac.  837,  Ann.  Cas.  1914A  39;  18.  Wheeler  v.  Mather,  56  111.  241,  8 

Dunbar  v.  American  Telephone,  etc.,  Am.  Rep.  683;  Reddish  v.  Smith,  10 

Co.,  224  111.  9,  79  N.  E.  423,  115  A.  S.  Wash.  178,  38  Pac.  1003,  45  A.  S;  R. 

R.  132,  8  Ann.  Cas.' 57;  Gilbreth  v.  781.  See  also  Donahue  v.  Parkman,  161 

Grewell,  13  Ind.  484,  74  Am.  Dec.  266 ;  Mass.  412,  37  N.  E.  205,  42  A.  S.  R. 

Westuafer  v.  Patterson,  120  Ind.  459,  415.    See  supra,  par.  377  et  seq.,  as  to 

22  N.  E.  414, 16  A.  S.  R.  330;  Swayne  the  general  right  of  a  defaulting  pur- 

v.  Waldo,  73  la.  749,  33  N.  W.  78.  5  A.  chaser  to  recover  partial  payments. 

S.  R.  712 ;  Pedley  v.  Freemen,  132  la.  19.  Suburban  Homes  Co.  v.  North, 

356,  109  N.  W.  890,  119  A.  S.  R.  557 ;  50  Mont.  108,  145  Pac,  2,  Ann.  Cas. 

Bartlett  v.  Drake,  100  Mass.  174,  97  1917C  81. 

Am.  Dec.  92, 1  Am.  Rep.  101;  Johnson  20.  Hegenmyer  v.  Marks,  37  Minn.  6, 

v.  Jackson,  27  Miss.  498,  61  Am.  Dec.  32  N.  W.  785,  5A.S.R.  808. 

522;  Frink  v.  Thomas,  20  Ore.  265,  25  1.  Queensborough  Land  Co.  v.  Ca- 
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427.  Exceptions  to  General  Rule;  Vendor  Non  Sui  Juris. — If  the 
vendor  was  an  infant  at  the  time  of  the  execution  of  the  contract  and 
the  right  of  rescission  is  based  on  this  ground,  he  is  not  required  ac- 
cording to  the  better  view  to  return  the  part  of  the  purchase  money 
received  by  him  provided  he  has  squandered  or  lost  it;  E  and  for  the 
reason  that  a  contract  by  an  Indian  for  the  sale  of  land  which  the 
federal  government  holds  in  trust  for  him  is  absolutely  void  under  the 
federal  statutes,  he  need  not  return  the  consideration  received  by  him, 
to  entitle  him,  after  securing  his  final  patent,  to  have  the  contract 
tecreed  to  be  invalid.1    This  is  also  the  general  rule  where  the  vendor 
^  a  married  woman  and  the  conveyance  is  not  in  accordance  with 
the  statutory  requirements  for  the  conveyance  of  land  by  married 
women,4  and  where  the  vendor  was  insane  and  the  purchaser  knew 
such  fact ;  *  but  it  is  otherwise  according  to  the  better  view  if  the 
sale  was  made  before  an  inquisition  and  finding  of  lunacy  and  the 
purchaser  was  unaware  of  the  vendor's  mental  condition  and  the 
transaction  was  otherwise  fair.6 

428.  Reimbursement  of  Purchaser  for  Improvements. — Where  the 
purchaser  is  in  default  and  the  vendor  exercises  his  right  to  terminate 
the  contract  and  retake  possession  he  does  not  thereby,  as  a  general 
rule,  incur  any  liability  to  reimburse  the  purchaser  on  account  of  im- 
provements erected.7  Where  the  purchaser  is  in  default,  without  fault 
on  the  part  of  the  vendor,  the  making  of  valuable  improvements  un- 
aided by  some  other  equity  will  not  entitle  him  to  compensation; 
when  the  vendor  has  neither  waived  his  legal  rights  nor  committed 
any  default  he  cannot  be  involuntarily  taxed  with  improvements  made 
without  his  consent.8    This  is  especially  true  where  the  contract  of 

• 

zeaux,  136  La.  724,  67  So.  641,  Ann.  consideration  is  not  a  condition  prec- 

Cas.  1916D  1248,  L.R.A.  1916B  1201.  edent  to  the  avoidance  of  the  deed  wd 

2.  Eureka  Co.  v.  Edwards,  71  Ala.  the  recovery  of  the  land  in  an  action  at 
248,  46  Am.  Rep.  314;  Bullock  v.  law,  leaving  undecided  the  right  of  the 
Sprowls,  93  Tex.  188,  54  S.  W.  661,  77  grantor  to  proceed  in  equity  for  reim- 
A.  S.  R.  849,  47  L.R.A.  326.    See  In-  bursement). 

pants,  vol.  14,  p.  238  et  seq.  6.  Gribben  v.  Maxwell,  34  Kan.  8,  7 

3.  Colombe  v.  Wilson,  29  S.  D.  49,  Pac.  584,  55  Am.  Rep.  233.  See  In- 
135  N.  W.  668,  Ann.  Cas.  1914C  894  sanity,  vol.  14,  pp.  594^595. 

and  note.    See  Indians,  vol.  14,  p.  123  7.  Bedford  v.  Burton,  106  U.  S.  338, 

et  seq.,  as  to  Indian  lands  generally.  1  S.  Ct.  98,  27  U.  S.  (L.  ed.)  112;  Sea- 

4.  Scott  v.  Battle,  85  N.  C.  184,  39  bury  v.  Doe,  22  Ala.  207,  58  Am.  Dec. 
Am.  Rep.  694;  Daniel  v.  Mason,  90  254;  Chabot  v.  Winter  Park  Co.,  34 
Tex.  240,  38  S.  W.  161,  59  A.  S.  R.  815.  Fla.  258,  15  So.  756,  43  A.  S.  R.  192 ; 
See  Husband  and  Wipe,  vol.  13,  p.  Suburban  Homes  Co.  v.  North,  50 
1307  et  seq.,  as  to  conveyance  by  mar-  Mont.  108, 145  Pac.  2,  Ann.  Cas.  1917C 
ried  women  generally.  81. 

5.  Crawford  v.  Scovell,  94  Pa.  St.  Note:  Ann.  Cas.  1917C  85. 

48,  39  Am.  Rep.  766.  See  also  Gibson  8.  Suburban  Homes  Co.  v.  North, 
v.  Soper,  6  Gray  (Mass.)  279,  66  Am.  50  Mont.  108,  145  Pac.  2,  Ann.  Cas. 
Dec.  414  (holding  that  the  action  of  the  1917C  81. 
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sale  expressly  provides  that  the  land  and  all  improvements  erected 
thereon  shall  revert  to  the  vendor  on  the  purchaser's  default.9  The 
view  has  been  taken,  however,  that  if  the  vendor  desires  to  rescind  the 
contract  for  the  default  of  the  purchaser,  he  is  under  an  obligation  to 
make  compensation  for  the  reasonable  value  of  the  improvements ; 10 
and  in  a  number  of  cases  the  courts  while  recognizing  that  a  default- 
ing purchaser  has,  as  a  general  rule,  no  right  to  compensation  for  im- 
provements, also  state  that  the  circumstances  may  give  rise  to  equities 
in  the  proper  administration  of  which  he  will  be  allowed  such  compen- 
sation.11 Also  a  court  of  equity,  as  a  condition  precedent  to  lending 
its  aid  to  vacate  or  set  aside  a  conveyance  of  property,  the  right  to 
relief  being  based  on  a  constructive  fraud,  will  ordinarily,  if  there  was 
no  fraud  in  fact  imputable  to  the  holder  of  the  legal  title,  require  that 
the  latter  be  reimbursed  for  permanent  improvements.12 

429.  Effect  of  Rescission  on  Further  Liability  of  Purchaser. — If 
the  vendor  exercises  his  option  to  declare  the  contract  at  an  end,  he 
cannot  change  his  position  and  thereafter  hold  the  purchaser  liable 
to  complete  the  purchase  or  pay  any  part  of  the  unpaid  purchase 
money.  The  remedy  of  the  vendor  by  way  of  a  cancellation  of  the 
contract  and  the  continued  liability  of  the  purchaser  for  the  purchase 
money  are  totally  inconsistent,  and  the  exercise  of  the  former  termi- 
nates any  further  liability  of  the  purchaser  for  the  purchase  money.1* 
This  is  true  as  regards  the  liability  of  the  purchaser  for  unpaid  instal- 
ments of  the  purchase  money  overdue  at  the  time  of  the  vendor's  elec- 
tion to  terminate  the  contract ; l4  and  even  though  a  judgment  has 
been  recovered  against  the  purchaser  for  overdue  unpaid  purchase 
money,  the  subsequent  termination  of  the  contract  by  the  vendor  will 
relieve  the  purchaser  from  liability  on  the  judgment.1*  If  the  notice 
of  forfeiture  is  acquiesced  in  by  the  purchaser  a  statement  in  the  notice 
that  the  vendor  will  not  insist  on  the  forfeiture  if  .payment  is  prompt- 
ly made  will  not  entitle  the  vendor  to  continue  to  hold  the  purchaser 
liable ; ie  a  letter,  however,  intended  merely  to  urge  the  completion 
of  the  contract,  though  it  stated  that  if  the  purchaser  did  not  pay  in- 
stalments of  the  purchase  money  then  in  arrears  by  a  certain  day  he 
must  consider  the  matter  ended,  has  been  held  not  to  be  itself  an  irrev- 
ocable exercise  of  the  vendor's  right  to  declare  a  forfeiture  of  the  pur- 

9.  Note :  Ann.  Cas.  1917C  90.  Stanley,  88  Vt.  407,  92  Atl.  633,  L.R. A. 

10.  Note:  Ann.  Cas.  1917C  87.  1916C  886;  Croup  v.  Humbolt  Quartz, 

11.  Note:  Ann.  Cas.  1917C  88.  etc.,  Min.  Co.,  87  Wash.  248, 151  Pac. 

12.  Smith  v.  Townsend,  27  Md.  368,  493,  L.R.A.1918A  537. 

92  Am.  Dec.  637 ;  Thomas  v.  Evans,  105       Note :  L.R.A.1916C  893. 

N.  Y.  601,  12  N.  E.  571,  59  Am.  Rep.       14.  Waite  v.  Stanley,  88  Vt  407,  92 

519.   See  Improvements,  vol.  14,  p.  18.  Atl.  633,  L.R.A.  1916C  886.   * 

13.  Stewart  v.  Griffith,  217  U.   S.       15.  Note:  L.R.A.1916C  895. 

323,  30  S.  Ct.  528,  19  Ann.  Cas.  639,       16.  Croup  v.  Humbolt  Quartz,  etc., 
54  U.  S.  (L.  ed.)  782;  Davis  v.  Smith,  Min.  Co.,  87  Wash.  248, 151  Pac  493, 
5  Ga.  274,  48  Am.  Dec.  279;  Wajte  V.L.R.A.1918A  537. 
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chaser's  rights  ancl  preclude  him  from  compelling  the  purchaser  to 
complete.17  If  by  the  terms  of  the  contract  the  purchaser  is  given  the  • 
right  to  possession,  subject  to  the  right  of  the  vendor  to  terminate  the 
contract  on  the  default  of  the  purchaser,  the  recovery  or  retaJdng  of 
possession  by  the  vendor  is  an  election  on  his  part  to  terminate  the 
contract  precluding  him  from  thereafter  holding  the  purchaser  lia- 
ble ; 18  it  would  be  otherwise,  however,  if  under  the  terms  of  the  con- 
tract no  right  of  possession  was  given  the  purchaser  prior  to  his  com- 
pletion of  the  contract,  and  in  such  a  case  the  vendor  may  retake  the 
possession  and  still  hold  the  purchaser  liable  for  the  unpaid  purchase 
money.19  Where  the  contract  expressly  gives  the  vendor  the  right  to 
terminate  the  contract  on  the  default  of  the  purchaser  and  retain  the 
instalments  of  the  purchase  money  paid,  and  the  purchaser  did  not 
enter  into  possession  or  assume  any  control  of  the  property,  it  has  been 
held  that  a  considerable  delay  on  the  part  of  the  vendor  in  seeking  to 
enforce  the  liability  of  the  purchaser  after  a  default  in  payment 
would  evidence  an  election  on  his  part  to  assert  his  right  to  terminate 
the  contract  and  preclude  him  from  thereafter  holding  the  purchaser 
liable  for  the  unpaid  part  of  the  purchase  money.20 

430.  Equitable  Relief  from  Forfeiture. — Where  the  contract  gives 
the  vendor  the  right  to  terminate  the  contract  on  the  failure  of  the 
purchaser  to  make  the  stipulated  payments,  it  has  been  held  that  a 
court  of  equity,  under  its  general  jurisdiction  to  relieve  against  for- 
feitures,1 may  relieve  the  purchaser  from  a  forfeiture  so  incurred, 
though  he  has  been  guilty  of  a  technical  default ;  *  as  in  a  case  where 
he  had  paid  a  large  portion  of  the  purchase  money,  made  valuable 
improvements  upon  the  property,  and  his  default  was  the  result  of 
fraud,  accident  or  mistake,  or  if  the  vendor  should  attempt  to  exercise 
the  power  of  forfeiture  in  a  case  not  fairly  within  its  scope,  or  unfairly 
and  oppressively,  with  the  view  of  taking  an  undue  advantage  of  the 
vendee  by  a  forfeiture  of  payments  and  improvements ; s  and  relief 
has  been  granted  where  the  purchaser,  without  any  unreasonable  de- 
lay after  notice  of  the  vendor's  intention  to  terminate  the  contract) 
tendered  the  unpaid  purchase  money  with  interest.4  # 

17.  Stewart  v.   Griffith,  217  U.   S.  Pac.  399,  38  A.  S.  R.  910. 

323,  30  S.  Ct.  528,  54  U.  S.  (L.  ed.)  1.  See  Equity,  voL  10,  p.  328  et 

782,  19  Ann.  Cas.  639.  seq. 

18.  Note :  L.R.A.1916C  895.  2.  Hall  v.  Delaplaine,  5  Wis.  206, 

19.  Batson  v.  Johnson,  162  Ala.  411,  68  Am.  Dec.  57. 

50  So.  348, 136  A.  S.  R.  50.  3.  Wheeler  v.  Mather,  56  111.  241,  8 

Note:  L.R.A.1916C  896.  Am.  Rep.  683. 

As  to  the  right  of  the  purchaser  to  4.  Hall  v.  Delaplaine,  5  Wis.  206,  68 

possession,  see  supra,  par.  285.  Am.  Dec.  57. 

20.  Hogan  v.  Kyle,  7  Wash.  595,  35 
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» 
XVIII.  Bona  Fide  Purchasers 

General  Principles 

■ 

431.  Rule  of  Caveat  Emptor  Generally. — At  common  law  in  the  sale 
and  transfer  of  land  the  general  rule  is  that  of  caveat  emptor.  A  ven- 
dor can,  as  against  third  persons  having  a  superior  legal  title,  convey 
only  such  rights  as  he  in  fact  has,  and  the  purchaser  takes  subject  to 
the  rights  of  such  third  persons.6  He  who  has  no  title  can  convey 
none,  and  a  bad  title  is  not  made  good  by  the  ignorance  of  the  pur- 
chaser of  its  defects,  or  his  want  of  knowledge  of  the  better  title ;  e  and 
where  a  conveyance  is  subject  to  forfeiture  for  breach  of  conditions 
subsequent,  a  remote  purchaser  takes  subject  to  such  condition.7  It 
is  also  held  that  as  a  sale  of  land  on  execution  is  void  and  not  merelv 
voidable  where  the  purchaser  is  guilty  of  fraud  in  stifling  competi- 
tion,8 therefore  a  grantee  of  such  a  purchaser  acquires  no  title  though 
he  purchases  for  value  and  without  notice  of  the  fraud  defeating  the 
sale.9  A  bona  fide  purchaser  at  an  administrator's  or  executor's  sale 
acquires  no  title  where  in  fact  the  vendor  had  no  power  to  sell,10  and 
in  case  of  a  sale  by  a  trustee  under  a  deed  of  trust  the  purchaser  must 
see  that  all  conditions  precedent  to  the  trustee's  power  to  sell  are  com- 
plied with ;  without  this  he  cannot  assert  any  right  to  protection  as  a 
bona  fide  purchaser.11  Where  a  will  is  revoked  by  implication  of  law 
by  the  birth  of  issue,12  one  claiming  under  a  devisee,  though  his  pwr- 
chase  is  in  good  faith  and  for  value,  is  not  entitled  to  protection  as 
against  the  legal  title  of  an  heir.ls  All  persons  interested  as  heirs  or 
devisees  of  a  decedent  must  be  made  parties  to  a  decree  for  the  distribu- 
tion of  the  estate,  otherwise  the  decree  is  void  as  to  them,  and  where 
the  legal  title  was  in  the  decedent  a  subsequent  purchaser  from  .one 
to  whom  land  is  awarded  by  such  a  decree  must  at  his  peril  take 
notice  of  interest  of  heirs  and  devisees  not  made  parties  to  the 

5.  Williamson  v.  Williamson,  3  8.  See  Executions,  vol.  10,  p.  1305. 
Smedes  &  M.  (Miss.)  715,  41  Am.  D*c.  9.  Barnes  v.  Meeds,  30  N.  C.  292,  49 
636;  Seibel  v.  Higham,  216  Mo.  121,   Am.  Dee.  390. 

115  S.  W.  987,  129  A.  S.  R.  502;  10.  Williamson  v.  Williamson,  3 
Barnes  v.  Meeds,  30  N.  C.  292,  49  Am.  Smedes  &  M.  (Miss.)  715,  41  Am.  Dec.. 
Dec.  390 ;  Walker  v.  Quigg,  6  Watts  636.  See  Executors  and  Administra- 
(Pa.)  87,  31  Am.  Dec.  452;  Horton  v.  tors,  vol.  11,  p.  317  et  seq.,  as  to  sales 
Barto,  57  Wash.  477,  107  Pac.  191,  of  a  decedent's  real  estate  generally. 
135  A.  S.  R.  999.  This  is  the  rule  ap-  11.  Cassell  v.  Ross,  33  111.  244,  85 
plied  in  the  sale  of  chattels,  see  Sales,  Am.  Dec.  270.  See  Trusts,  vol.  26,  p. 
vol.  24,  p.  373  et  seq.  1290. 

6.  Barnes  v.  Meeds,  30  N.  C.  292,  49  12.  Fallon  v.  Chidester,  46  la.  588, 
Am.  Dec.  390.  26  Am.  Rep.  164.     See  Wills,  as  to 

7.  Ruddick  v.  St.  Louis,  etc.,  R.  Co.,  when  birth  of  issue  is  a  revocation  of 

116  Mo.  25,  22  S.  W.  499,  38  A.  S.  R.  a  will. 

570.  See  Deeds,  vol.  8,  p.  1097  et  seq.,       13.  Fallon  v.  Chidester,  46  la.  588, 
as  to  deeds  on  condition  generally.        26  Am.  Rep.  164. 
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proceeding.14  Courts  of  equity  at  an  early  date  adopted  a  rule  giv- 
ing, under  certain  conditions,  bona  fide  purchasers  an  equitable  claim 
for  improvements  erected  on  the  land;  and  this  equitable  principle 
is  the  foundation  of  more  recent  legislation  commonly  known  as  the 
"betterment  acts."  u  Since  the  deed  of  a  married  woman  not  properly 
acknowledged  as  required  by  statute  is  wholly  ineffectual  to  bind  her, 
a  second  purchaser  from  her  will  take,  irrespective  of  notice  of  the 
earlier  deed,  free  from  any  rights  of  the  prior  purchaser.16  It  has 
been  held  that  where  a  person  has  been  in  the  apparent  adverse  posses- 
sion for  a  sufficient  length  of  time  to  give  him  title,  provided  his 
possession  was  in  fact  adverse,  a  purchaser  from  him,  who  purchases  on 
the  faith  of  the  title  having  been  so  acquired,  may  occupy  the  position 
of  a  bona  fide  purchaser  and  take  free  from  rights  created  by  an  un- 
recorded deed  under  which  the  possessor  acquired  a  life  estate  only  and' 
which  therefore  prevented  his  possession  from  being  in  fact  adverse 
to  the  remaindermen.17 

432.  Successive  Conveyances  by  Common  Grantor;  Recording  Acts. 
— At  common  law  in  case  of  successive  conveyances  by  a  common 
grantor  the  one  which  is  prior  in  time  is  prior  in  right  irrespective  of 
the  bona  fide  character  of  the  second  purchase.18  From  an  early  date, 
however,  statutes  have  been  enacted  which  require  a  conveyance  or 
mortgage  to  be  recorded  to  render  it  valid  as  against  a  subsequent  pur- 
chaser,19 and  in  Texas  the  statutes  require  the  title  of  persons  claim- 
ing under  a  Mexican  grant  to  be  recorded  in  the  archives  of  the  gen- 
eral land  office  or  in  the  proper  county,  to  render  the  title  good  as 
against  bona  fide  purchasers  claiming  under  a  junior  Mexican  grant 
duly  recorded  or  a  grant  from  the  state.20  Statutes  of  this  class  fre- 
quently provide  that  the  purchaser,  to  be  entitled  to  protection  against 
the  unrecorded  deed,  shall  be  a  bona  fide  purchaser,  and,  even  where 
the  statute  does  not  contain  such  a  limitation,  courts  of  equity  engraft 
it  on  the  statute  and  deny  its  protection  to  purchasers  who  were  not 
purchasers  for  value  and  without  notice,  placing  the  grantee  under 
an  unrecorded  deed  in  the  same  position  as  the  holder  of  an  outstand- 
ing equity.1    Under  some  statutes,  however,  the  unrecorded  convey- 

14.  Horton  v.  Barto,  57  Wash.  477,  17.  Southern  Ry.  v.  Carroll,  86  S. 

107  Pac.  191,  135  A.  S.  R.  999.  C.  56,  67  S.  E.  4,  138  A.  S.  R.  1017. 

16.  Williamson  v.  Jones,  43  W.  Va.  18.  Wiggins  v.  Pender,  132  N.  C. . 

562,  27  S.  E.  411,  64  A.  S.  R.  891,  38  628,  44  S.  E.  362,  61  L.R.A.  772. 

L.R.A.  694.     See  Improvements,  vol.  Note:  Ann.  Cas.  1912A  195. 

14,  p.  17  et  seq.  19.  See  Records,  vol.  23,  p.  170  et 

16.  Central  Land  Co.  v.  Laidley,  32  seq. 

W.  Va.  134,  9  S.  E.  61,  25  A.  S.  R.  20.  Airhart  v.  Massieu,  98  U.  S.  491, 

797,  3  L.RwA.  826.    See  Husband  and  25  U.  S.  (L.  ed.)  213. 

Wipe,  vol.  13,  p.  1312  et  seq.,  as  to  1.  Scotch  Lumber  Co.  v.  Sage,  132 

the  general  effect  of  a  conveyance  by  a  Ala.  598,  32  So.  607,  90  A.  S.  R.  932; 

married  wpman   not  executed  as  re-  Hunter  v.  Watson,  12  Cal.  363,  73  Am. 

quired  by  statute.  Bee    543;    Galland   v.   Jackman.   26 
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ance  or  mortgage  is  held  ^invalid  even  as  against  a  subsequent  pur- 
chaser with  notice.2  As  a  general  rule  whatever  will  in  equity  charge 
one  with  notice  of  prior  equitable  rights  of  another,  so  as  to  render  him 
not  a  bona  fide  purchaser,  will  be  sufficient  at  law  to  give  notice  of 
legal  rights  acquired  under  an  unregistered  deed,  to  a  subsequent  pur- 
chaser first  recording  his  conveyance.1  The  recording  acts  do  not 
ordinarily  affect  the  enforcement  of  equities  not  evidenced  by  writings 
which  can  be  admitted  to  record.  The  enforcement  of  such  equities 
is  left  to  the  general  principles  of  equity.4  In  case  of  two  conveyances 
by  a  landowner,  one  made  during  infancy  but  ratified  after  majority, 
no  instrument  of  ratification  being  recorded,  and  the  other  made 
after  majority,  it  has  been  held  that  the  latter  will  prevail  if  the  second 
grantee  is  a  purchaser  for  value  and  had  no  notice  of  the  ratification 
of  the  deed  made  during  minority,  though  he  may  Have  had  notice 
that  the  earlier  deed  had  in  fact  been  made,  as  a  person  has  as  perfect 
a  legal  right  to  purchase  land  that  his  grantor  had  sold  during  minor- 
ity as  he  would  have  to  purchase  land  that  had  never  been  conveyed 

Cal.  79,  85  Am.  Dec.  172;  Doe  v.  Reed,  135  N.  Y.  40,  31  N.  E.  994,  31  A.  S.  R. 

4  Scam.  (111.)  117,  38  Am.  Dec.  124;  809;  Doran  v.  Dazey,  5  N.  D.  167,  64 

Morrison  v.  Kelly,  22  111.  609,  74  Am.  N.  W.  1023,  57  A.  S.  R.  550 ;  Vallely 

Dec.  169;  Noyes  v.  Crowford,  118  la.  v.  Grafton  First  Nat.  Bank,  14  N.  D. 

15,  pi  N.  W.  799,  96  A.  S.  R.  363;  580,  106  N.  W.  127, 116  A.  S.  R.  700, 

Mitchell  v.  Aten,  37  Kan.  33,  14  Pac.  5  L.R.A.(N.S.)  387;  Simpson  v.  Hil- 

497, 1  A.  S.  R.  231;  Talbott  v.  Bell,  5  lis,  30  Okla.  561,  120  Pac.  572,  Ann. 

B,  Mon.  (Ky.)  320,  43  Am.  Dec  126;  Cas.  1913C  227;  McGhee  v.  Wells,  57 

In  re  Leiman,  32  Md.  225,  3  Am.  Rep.  S.  C.  280,  35  S.  E.  529,  76  A.  S.  R. 

132;  Priest  v.  Rice,  1  Pick.   (Mass.)  567;  Morris  v.  Gill,  N.  Chip.  (Vt.)  63, 

164,  11  Am.  Dec.  156;  McMechan  v.  1  Am.  Dec.  694;  Newman  v.  Chapman, 

Griffing,  3  Pick.  (Mass.)  149,  15  Am.  2  Rand.  (Va.)  93,  14  Am.  Dec.  766; 

Dec.  198;  Adams  v.  Cuddy,  13  Pick.  Bugg  v.  Seay,  107  Va.  648,  60  S.  E. 

(Mass.)  460,  25  Am.  Dec.  330;  Farns-  89,  122  A.  S.  R.  877;  Agra  Bank  v. 

worth  v.  Childs,  4  Mass.  637,  3  Am.  Barry,  L.  R.  7  H.  L.  135,  21  Eng.  Rul. 

Dec.  249;  Trull  v.  Bigelow,  16  Mass.  Cas.  784;  Le  Neve  v.  Le  Neve,  Ambi. 

406,  8  Am.  Dec.  144;  Morse  v.  Curtis,  436,  21  Eng.  Rul.  Cas.  774. 
140  Mass.  112,  2  N.  E.  929,  54  Am.       Notes:  24  Am.  Dec.  235;  25  Am. 

Rep.  456;  Draper  v.  Bryson,  17  Mo.  Dec.  334;  38  Am.  Dec.  130;  21  Eng. 

71,  57  Am.  Dec.  257;  Dundee  Realty  Ru]   Cas  806 

™0^V'o^4V,l^^  2."  Ridings  v.   Johnson,   128  U.   S. 

1057,30L.RA.(KS.)  389;  Jackson  v.  212,  9  S.  Ct.  72,  32  U.  S.  (L.  ed.) 
Sharp,  9  Johns    (N.  Y.)  163,  6  Am    401     (foUowing    LoUisiana    decisions 

?w  ?£  vf  A°7n  a\  BUrf  \1°  under  the  law  of  1855  as  controlling 
Johns.  (N.  Y.)  457,  6  Am.  Dec.  349;    .    +>     «  *      ,  A .  N  6 

Dunham  v.  Dey,  15  Johns.  (N.  Y.)  ^  *?+1  T^'  a  w  a  n* 
555,  8  Am.  Dec.  282;  Tuttle  v.  Jack-  *  buttle  v  Jackson,  6  Wend  (N. 
son,  6  Wend.  (N.  Y.)  213,  21  Am.  Dec.  Y-)  213,  21  Am.  Dec.  306;  Gnmstone 
306;  Van  Rensselaer  v.  Clark,  17  v.  Carter,  3  Paige  (N.  Y.)  421,  24  Am. 
Wend.  (N.  Y.)  25,  31  Am.  Dec.  280;  Dec-  230.  As  to  want  of  notice  as  an 
Grimstone  v.  Carter,  3  Paige  (N.  Y.)  essential  element  of  bona  fides,  see 
421,  24  Am.  Dec.  230 ;  Dickerson  v.  infra,  par.  466  et  seq. 
Tillinghast,  4  Paige  (N.  Y.)  215,  25  4.  Snyder  v.  Martin,  17  W.  Va.  276, 
Am.  Dec.  528;  Ten  Eyck  v.  Witbeck.  41  Am.  Rep.  670. 
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fct  all,  and,  as  the  law  gives  the  infant  the  absolute  right  to  disaffirm 
the  second  purchaser,  in  the  absence  of  notice  of  a  ratification,  he  may 
presume  that  his  grantor  in  making  the  second  conveyance  is  exercis- 
ing his  right  of  disaffirmance.6  If,  however,  the  first  purchaser  is  in 
possession  at  the  time  of  the  second  conveyance,  his  possession  will  be 
notice  to  the  second  purchaser  of  his  rights  by  reason  of  the  ratifica- 
tion of  the  first  deed.6 

433.  Estoppel  and  Laches  Generally. — The  holder  of  an  equity  may 
be  precluded  by  estoppel  in  pais  or  laches  from  asserting  it  as  against 
a  junior  equity  or  die  legal  title,7  and  according  to  the  better  view 
such  an  estoppel  may  be  asserted  to  preclude  the  assertion  of  a  legal 
title.8    Thus  where  one  having  an  equitable  interest  in  one-half  of  a 
lot  is  present  when  the  lot  is  offered  for  sale  at  auction,  but  gives  no 
notice  of  his  claim  and  enters  the  list  of  bidders,  he  is  estopped  from 
afterward  asserting  his  interest  against  the  purchaser.9     And  it  has 
been  held  that  a  person  actively  encouraging  another  to  purchase  land 
will  be  estopped  from  claiming  the  land,  even  though  ignorant  of  his 
rights  until  after  the  purchase  is  consummated,  if  the  other  party  is 
thus  induced  to  purchase  in  full  belief  that  he  is  getting  the  title  to 
the  land,  and  especially  would  this  be  true  where  the  former  has  re- 
ceived a  portion  of  the  proceeds  of  the  sale.10    Also  where  a  grantor 
executed  a  deed  which  recited  the  receipt  of  a  valuable  consideration, 
but  which  was  in  fact  voluntary,  and  which  by  reason  of  a  misdescrip- 
tion was  insufficient  to  convey  the  land  intended,  it  has  been  held  that, 
as  against  a  bona  fide  purchaser  from  the  grantee,  the  grantor  was 
estopped  to  deny  that  the  deed  was  not  for  a  valuable  consideration, 
so  as  to  defeat  the  right  of  such  purchaser  to  demand  a  reformation  of 
the  deed  in  the  matter  of  description.11    To  establish  an  estoppel  to 
assert  the  legal  title  or  an  equity  superior  in  point  of  time,  knowledge 
of  his  right  on  the  part  of  the  person  against  whom  the  estoppel  is 

6.  Black  v.  Hills,  36  111.  376,  87  Am.  36  Me.  176,  58  Am.  Dec.  740;  Stinch- 
Dec.  224.  But  see  Lomax  v.  Picker-  field  v.  Emerson,  52  Me.  465,  83  Am. 
ing,  173  U.  S.  26, 19  S.  Ct.  416,  43  U.  Dec.  524;  Pellow  v.  Arctic  Iron  Co., 
S.  (L.  ed.)  601.  164  Mich.  87,  128  N.  W.  918,  Ann. 

6.  Black  v.  Hills,  36  111.  376,  87  Am.  Cas.  1912B  827,  47  L.R.A.(N.S.)  573; 
Dec.  224.  See  infra,  par.  484  et  seq.,  Rice  v.  Bunce,  49  Mo.  231,  8  Am.  Rep. 
as  to  notice  given  by  possession.  129 ;  Maple  v.  Kussart,  53  Pa.  St.  348, 

7.  Booker  v.  Booker,  208  111.  529,  70  91  Am.  Dec.  214;  Fisher  v.  Beckwith, 
N.  E.  709,  100  A.  S.  R.  250;  Lowther  30  Wis.  55,  11  Am.  Rep.  546. 

Oil  Co.  v.  Miller-Sibley  .Oil   Co.,  53  Note:  83  Am.  Dec.  526. 

W.  Va.  501,  44  S.  E.  433,  97  A.  S.  R.  See  Estoppel,  vol.  10,  p.  779  et  seq. 

1027.  9.  Rice  v.  Bunce,  49  Mo.  231,  8  Am. 

8.  Dickerson  v.  Colgrove,  100  U.  S.  Rep.  129. 

578,  25  U.  S.  (L.  ed.)  618;  Bryan  v.       10.  Maple  v.  Kussart,  53  Pa.   St. 
Ramirez,  8  Cal.  461,  68  Am.  Dec.  340;  348,  91  Am.  Dec.  214. 
Anderson  v.  Hubble,  93  Ind.  570,  47       11.  German  Mut.  Ins.  Co.  v.  Grim, 
Am.  Rep.  394;  Stevens  v.  McNamara.  32  Ixid.  249,  2  Am.  Rep.  34L 
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sought  to  be  asserted  must,  as  a  general  rule,  have  existed.1*  Where 
a  deed  purporting  to  be  executed  in  pursuance  of  a  power  of  sale  con- 
tained in  a  deed  of  trust  to  secure  an  indebtedness  is  void,  the  land- 
owner is  not  estopped,  by  permitting  the  deed  to  remain  of  record  with- 
out taking  steps  to  have  it  declared  invalid,  from  asserting  his  title 
as  against  a  purchaser  from  the  grantee  in  such  void  deed,  irrespective 
of  the  good  faith  of  the  purchaser.1* 

434.  Attestation  of  Deed  or  the  Like. — It  has  been  held  in  a  num- 
ber of  cases  that  the  true  owner  of  land,  by  attesting  a  deed  the  con- 
tents of  which  he  knows,  will  be  estopped  from  asserting  his  title 
against  the  grantee  and  his  privies.14  The  same  has.  been  held  true 
where  one  takes  the  acknowledgment  of  a  deed  without  disclosing  his 
claim  or  title.16  The  grantee  or  one  in  privity  to  him,  in  order  to 
assert  this  estoppel,  must  occupy  the  position  of  a  bona  fide  purchaser 
for  value  and  without  notice  of  the  outstanding  title;  or  equity,16  and 
it  has  been  held  that  where  a  mortgage  has  been  duly  registered  the 
mortgagee  is  not  estopped  from  asserting  it  against  a  subsequent  en- 
cumbrancer by  the  fact  that  he  witnessed  the  subsequent  mortgage, 
since  such  subsequent  mortgagee  is  chargeable  with  notice.17  Also  to 
found  the  basis  of  such  an  estoppel  the  person  attesting  the  deed  must 
have  had  notice  of  its  contents,  and  the  estoppel  cannot  operate  to  pre- 
clude the  assertion  of  a  superior  title  thereafter  acquired.18  As  a  per- 
son witnessing  a  conveyance  is  not  supposed  to  know  the  contents  of 
the  instrument,  the  mere  fact  that  one  is  a  subscribing  witness  to  a 
conveyance  docs  not  charge  him  with  notice  that  it  was  a  conveyance 
or  affected  land  which  he  afterwards  purchased.19  The  estoppel  will 
not  bind  an  existing  creditor  of  the  attesting  witness;  and  where  such 
creditor  subsequently  reduces  his  debt  to  judgment,  the  lien  thereof 
is  superior  to  the  equity  of  the  grantee  notwithstanding  the  owner  is 
estopped  from  asserting  his  title  because  of  having  witnessed  a  deed 
to  such  third  person.20 

435.  Claimant  under  Undelivered  Deed. — The  fact  that  the  appar- 
ent legal  title  is  in  a  grantor  does  not  entitle  a  purchaser  from  him 
for  value  and  without  notice  to  protection  as  against  the  owner  of  the 

12.  Shoufe    v.    Griffiths,    4    Wash.  494,  25  U.  S.  (L.  ed.)  1065. 
161,   30   Pac.   93,   31  A.    S.   R.   910.       Note:  3  L.R.A.(N.S.)  880. 

See  Estoppel,  vol.  10,  p.  892  et  seq.  16.  Note:   3  L.R.A.(N.S.)    880. 

13.  Cobe  v.  Lovan,  193  Mo.  235,  92  17.  Brinckerhoff  v.  Lansing,  4 
S.  W.  93,  112  A.  S.  R.  480,  4  L.R.A.  Johns.  Ch.  (N.  Y.)  65,  8  Am.  Dec. 
(N.S.)   439.  538. 

14.  Georgia  Pac.  R.  Co.  v.  Strick-  18.  Note:   3  L.R.A.(N.S.)    880. 
land,  80  Ga.  776,  6  S.  E.  27,  12  A.  S.  19.  Vest  v.  Michie,  31  Grat.  (Va.) 
R.  282;  Equitable  L.,  etc.,  Co.  v.  Lew-  149,  31  Am.  Rep.  722. 

man,  124  Ga.  190,  52  S.  E.  599,  3  Note:  23  Am.  Dec.  50. 
L.R.A.lN.S.)  879.  20.  Equitable  L.,  etc.,  Co.  ▼.  Lev- 
Note:  3  L.R.A.(N.S.)  879.  man,  124  Ga.  190,  52  S.  E.  699,  3 

15.  Baker  v.  Humphrey,  101  U.  S.  L.R.A.(N.S.)  879. 
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paramount  legal  title.  Thus  the  delivery  of  a  deed  is  essential  to  ren- 
der it  operative  to  convey  the  legal  title,1  and  a  bona  fide  purchaser 
claiming  under  a  grantee  in  a  deed  which  was  never  delivered  but 
which  otherwise  came  into  the  hands  of  the  grantee,  as  where  it  was 
surreptitiously  taken  from  the  possession  of  the  grantor,  is  not  en- 
titled to  protection  as  against  the  superior  legal  title  of  the  grantor  or 
his  heirs.8  And,  though  the  authorities  are  not  in  entire  accord,  it  is 
generally  held  that  the  fraudulent  procurement  of  a  deed,  deposited 
as  an  escrow,  from  the  depository  by  the  grantee  named  therein,  will 
not  operate  to  pass  the  title,  and  a  subsequent  purchaser  of  such  gran- 
tee, for  a  valuable  consideration  without  notice,  derives  no  title  there- 
by and  will  not  be  protected.*  It  seems  that  if  the  grantor  in  an  un- 
delivered deed  is  guilty  of  negligence  in  having  executed  it  and  in 
suffering  it  to  be  kept  or  deposited  in  some  place  where  he  knew  the 
party  named  as  grantee  might,  if  so  disposed,  readily  and  without 
trouble  obtain  its  wrongful  possession  and  so  be  enabled  to  deceive  and 
defraud  innocent  third  persons,  he  will  be  estopped  from  setting  up 
his  title  as  against  a  bona  fide  purchaser.4 

436.  Claimant  under  Conveyance  by  Agent. — Where  a  conveyance 
in  the  chain  of  title  purports  to  be  made  by  an  agent,  all  persons  claim- 
ing under  such  a  deed  must  take  notice  of  the  authority  of  the  agent 
to  make  the  conveyance,  and  where  no  actual  or  ostensible  authority 
existed,  they  cannot  claim  protection  against  the  rights  of  the  prin- 
cipal on  the  ground  that  they  are  bona  fide  purchasers.*  It  is  gen- 
erally recognized,  where  a  deed  is  executed  in  blank  and  delivered  by 
the  grantor  to  an  agent  with  special  authority  to  fill  up  the  blank  and 
deliver  the  deed,  who  in  violation  of  his  duty  inserts  the  name  of  an- 
other than  the  intended  grantee,  that  a  bona  fide  purchaser  claiming 
under  such  deed  may  be  entitled  to  protection.6    On  the  other  hand 

1.  See  Deeds,  vol.  8,  p.  973  et  seq.  vol.  10,  p.  637. 

2.  Gulf  Coal,  etc.,  Co.  v.  Alabama       4.  Tisher  v.  Beckwith,  30  Wis.  55, 
Coal,  etc.,  Co.,  145  Ala.  228,  40  So.  397,  11  Am.  Rep.  546.     See  also  Merck  v. 
7  L.R.A.(N.S.)  712;  Stone  v.  French,  Merck,  83  S.  C.  329,  65  S.  E.  347,  137 
37  Kan.  145,  15  Pac.  530,  1  A.  S.  R.  a.  S.  R.  815. 
237;.VanAmringev.  Morton,  4  Whart.       5,  Franco-Texan  Land  Co.  v.  Mc- 

M.ti^'^P^Q33^  t1*  *w\w  Cormick'  85  Tex-  m>  W  S-  W-  123>  34 
Merck,  83  S   C.  329,  65  S  E  347  137  A    ^  R   815     See  98  et 

Note*  1  A    S    R    243  erally. 

3.  Harkrea'der'  v.'  Clayton,  56  Miss.  6'  £°nMln  v-  Benson,  159  Cal.  785, 
383,  31  Am.  Rep.  369;  Everts  v.  *16  Pac  34,  36  L,R.A.(N.S.)  537; 
Agnes,  4  Wis.  343,  65  Am.  Dec.  314;  0wen  v-  Pen7»  25  Ia-  ^  96  &**• 
Tisher  v.  Beckwith,  30  Wis.   55,   11  Dec.  49. 

Am.  Rep.  546.     See  also  Chipman  v.       Note:  Ann.  Cas.  1912A  539. 
Tucker,  38  Wis.  43,  20  Am.  Rep.  1.       See  Alteration  of  Instruments, 
But  see  Blight  v.  Scheneck,  10  Pa.  St.  vol.  1,  p.  1022  et  seq. ;  Deeds,  vol.  8, 
285,  51  Am.  Dec.  478.     See  Esqrow,  p.  56. 
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persons  not  parties  to  the  suit  on  the  theory  of  a  bona  fide  purchase 
for  value.20  And  according  to  the  better  view,  unless  it-  is  otherwise 
provided  by  statute,  one  holding  a  prior  unrecorded  deed  from  the 
defendant  in  a  suit  is  not  regarded  as  a  purchaser  pendente  lite  so  as 
to  be  bound  by  the  result  of  the  litigation.1  Some  cases,  however, 
take  the  view  that  one  holding  under  an  unrecorded  deed  is  to  be 
deemed  a  purchaser  pendente  lite,2  and  some  statutes  expressly  so  pro- 
vide ; s  and  one  whose  deed  was  reformed  by  a  decree,  duly  recorded, 
so  as  to  include  land  omitted  therefrom  by  mistake,  has  been  given 
preference  over  a  prior  unrecorded  deed,  such  a  deed  in  connection 
with  the  decree  of  reformation  being  considered  a  conveyance  within 
the  meaning  of  the  recording  acts.4  It  has  also  been  held  that  the 
reconveyance  of  land  to  the  grantor  under  a  decree  annulling  a  con- 
veyance for  fraud  makes  him  a  bona  fide  purchaser  of  the  property 
for  value  with  respect  to  the  liens  of  third  persons  claiming  under  the 
grantee,  of  which  the  grantor  did  not  have  either  actual  or  construc- 
tive notice.* 

440.  Remote  Purchaser  from  Person  Non  Sui  Juris. — In  case  of  con- 
veyances by  persons  non  sui  juris  which  may  be  avoided  as  between 
the  parties,  the  question  has  arisen  in  a  number  of  cases  as  to  whether 
this  right  of  avoidance  ceases  when  the  title  has  passed  into  the  hands 
of  third  persons  in  good  faith  for  an  adequate  consideration  and  ignor- 
ant of  any  facts  tending  to  impeach  such  tide.  On  this  question  the 
authorities  are  not  in  entire  accord.  If  the  conveyance  is  to  be  deemed 
absolutely  void  and  therefore  insufficient  to  divest  the  grantor  of  the 
legal  title,  it  would  seem  to  follow  that  a  bona  fide  purchaser  from  the 
grantee  can  secure  no  rights  to  protection.6  And  according  to  the 
setter  view,  which  has  the  approval  of  Mr.  Bishop  (Bishop  on  Con- 
tracts, §  297),  even  though  the  conveyance  is  not  to  be  considered  void 
but  merely  voidable,  a  bona  fide  purchaser  takes  subject  to  the  right  of 

20.  Warnock  v.  Harlow,  96  Cal.  29b,  79  Neb.  764,  113  N.  W.  214, 126  A.  S. 

31  Pac.  166,  31  A.  S.  R.  209.    See  also  R.  688;  Wilson  v.  Robinson,  21  N.  M. 

Baker  v.  Bartlett,  18  Mont.  446,  45  422, 155  Pac.  732,  Ann.  Cas.  1918C  49. 

Pac.  1084,  56  A.  S.  R.  594.  Note:  Ann.  Cas.  1918C  73. 

1.  Satterfield    v.    Malone,    35    Fed.  3.  Knrsheedt  v.   Union   Dime   Sav. 

^V,Lo^Ao35iW^2cko7•?aoloW,  Inst->  118  N-  Y-  358>  23  N-  E.  473,  7 
H!LCvt  298'  3iPac;  j  ;,qt  «  ?V  L-R-A-  22»;  Cutler  v.  James,  64  Wis. 
2°%?:-  ?Tfp°1AI\5'  91  173,  24  N.  W.  874,  54  Am.  Rep.  603. 

£  7a  •£'<?-  t      *J?sE^tow       Note:  Ann.  Cas.  1918C  75.  P 
Kolodzik,  9/   Minn.  423,  107  N.  W.       Q     T  TQ  p^^       ,  17  ^  1AQa_ 

154,  7  Am.  Cas.  1090;  Baker  ▼.  Bart-  in^ee  Lis  Pbnden*,  v°1-  *7>  PP- 1°3°- 

lett,  18  Mont.  446,  45  Pac.  1084,  56  A.  1{J6A1'  0, 

g  j£  5Q4  '  4.  Cutler  v.  James,  64  Wis.  173,  24 

'Note:  Ann.  Cas.  1918C  73,  74.  N.  W.  874,  54  Am.  Rep.  603. 

2.  Lynch  v.  Murphy,  161  U.  S.  247,  5.  Lynch  v.  Murphy,  161  U.  S.  247, 
16  S.  Ct.  523,  40  XL  S.  (L.  ed.)  688;  16  S.  Ct.  523,  40  U.  S.  (L.  ed.)  688. 
Smith  v.  Worster,  59  Kan.  640,  54  Pac.  6.  Harrod  v.   Myers,  21  Ark.  592, 
676,  68  A.  S.  R.  385;  Munger  v.  Beard.  76  Am.  Dec.  409. 
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avoidance.7  In  this  respect  the  rule  differs,  and  properly  so,  from 
that  prevailing  where  the  conveyance  is  voidable  for  a  fraud  perpetra- 
ted upon  the  grantor,  as  in  the  latter  case  there  is  the  assent  of  com- 
petent parties  induced  merely  by  fraud  and  the  capacity  in  fact  to  con- 
vey an  indefeasible  title  which  does  not  exist  in  the  case  of  persons 
non  sui  juris.8  Also  in  the  case  of  a  conveyance  by  a  person  non  sui 
juris,  incapacity  of  the  grantor  to  convey  is  not,  like  fraud,  a  circum- 
stance wholly  extraneous  from  the  title.  The  deed  shows  who  the 
grantor  is,  and  all  persons  claiming  thereunder  are  bound  to  know  the 
identity  of  such  grantor  and  it  is  not  unreasonable  to  demand  that  he 
also  take  notice  of  the  want  of  capacity  to  convey  anything  more  than 
a  defeasible  title.9  Furthermore,  the  protection  extended  to  innocent 
purchasers  of  real  estate  rests  upon  the  doctrine  of  estoppel.  The 
theory  is  that  the  grantor  has  done  something,  or  omitted  to  do  some- 
thing, which  has  induced  a  third  person  to  act  upon  the  appearance 
of  things,  and  to  invest  his  money  in  the  land.  In  other  words,  some 
act  must  be  done,  or  there  must  be  some  omission  which  would  render 
the  avoidance  of  the  conveyance  a  fraud  upon  the  person  who  invest- 
ed his  money,  relying  upon  the  act  done,  or  the  appearance  of  things 
caused  by  such  omission.  And  it  is  the  general  rule  that  a  person  non 
sui  juris,  especially  in  case  of  an  insane  person,  cannot  be  subject  to 
such  an  estoppel.10  A  contrary  doctrine  would  also  practically  destroy 
a  salutary  rule  established  to  protect  infants  and  the  like  against  the 
consequences  of  improvident  conveyances.11 

441.  Application  of  Rule. — The  rule  denying  protection  to  remote 
bona  fide  purchasers  in  case  of  conveyances  by  persons  non  sui  juris 
has  been  applied  in  the  case  of  a  conveyance  by  an  infant,12  by  an 
insane  person  even  though  he  had  not  been  adjudged  insane,18  and 

7.  Hull  v.  Louth,  109  Ind.  315,  10  western  Mut.  F.  Ins.  Co.  v.  Blanken- 
N.  E.  270,  68  Am.  IJep.  405;  Hovey  v.  ship,  94  Ind.  535,  48  Am.  Rep.  185 
Hobson,  53  Me.  451,  89  Am.  Deo.  705.  (approving    earlier    case) ;    Hull    v. 

8.  Hull  v.  Louth,  109  Ind.  315,  10  Louth,  109  Ind.  315,  10  N.  E.  270,  58 
N.  E.  270,  58  Am.  Rep;  405;  Hovey  v.  Am.  Rep.  405  (approving  earlier 
Hobson,  53  Me.  451,  89  Am.  Dec.  705.  cases) .  Hovey  v.  Hobson,  53  Me.  451, 
See  infra,  par.  457,  as  to  the  rights  of  go  AjnLm  Dec#  705  (citing  with  approval 
bona  fide  purchaser  from  a  fraudulent  caseg      from      otber      jurisdictions) ; 

gfSn^?'  nu        kq  vr     a*i   »*   Searcy  v-  Hunter,  81  Tex.  644,  17  S. 

9.  Hovey  v.  Hobson,  53  Me.  451,  8*  w  3?2  26  A .  g  R  g37 

in  n  11  u  *  ino  ™  <n*  in  I*-  Hull  v.  Louth,  109  Ind.  315,  10 
A  5?  A  Sttiffi1  &ff  *  *  27°>  5?  *%  **■  405  (following 

toppel,  voL  10,  p.  752  et  seq.  Z?h%f*2i)  \       ^  1*?°}?*' 

11.  Searcy  v.  Hunter,  81  Tex.  644,  Me.  461, ,89  Ahl  Dec u  7^  Dewey  v. 
17  S.  W.  372,  26  A.  S.  R.  837.  Allgire,  37  Neb.  6,  55  N.  W.  276,  40  A. 

12.  Harrod  v.  Myers,  21  Ark.  592,  S.  R.  468.  See  also  Northwestern  Mut. 
76  Am.  Dec.  409;  Richardson  v.  Pate,  F.  Ins.  Co.  v.  Blankenship,  94  Ind.  535, 
93  Ind.  423,  47  Am.  Rep.  374;  North-  48  Am.  Rep.  185. 

677 


§  442  VENDOR  AND  PURCHASER        27  R  C.  L 

by  a  married  woman.14  So  where  the  charter  of  a  corporation  does 
not  authorize  its  lands  to  be  sold  in  exchange  for  personal  property, 
one  claiming  under  a  deed  from  the  corporation  purporting  to  be 
made  for  such  a  consideration  cannot  claim  protection  as  a  bona  fide 
purchaser.16  In  some  cases  the  view  has  been  taken  that  as  a  convey- 
ance by  an  insane  person,  not  under  guardianship,  is  voidable  merely 
a  remote  bona  fide  purchaser  is  entitled  to  protection  against  the 
equitable  right  of  the  grantor  or  his  heirs  to  set  it  aside,16  and  this  is 
the  rule  in  equity  announced  in  the  leading  English  case  of  Green- 
slade  v.  Dare  (20  Beav.  284). 17  The  right  to  avoid  the  conveyance 
would  of  course  be  no  greater  as  against  the  remote  bona  fide  purchaser 
than  as  against  the  immediate  grantee  of  the  person  non  sui  juris,18 
and  if  the  cause  for  setting  aside  a  conveyance  is  merely  a  fraud  prac- 
ticed on  a  person  of  weak  mind,  but  not  in  the  legal  sense  non  compos 
mentis,  a  bona  fide  purchaser  will  be  protected.19 

442.  Trustee  and  Beneficiary. — A  trustee  in  a  deed  of  trust  and  the 
beneficiary  may  be  entitled  to  protection  as  bona  fide  purchasers,  and 
in  case  of  a  conveyance  to  a  trustee  for  the  benefit  of  a  third  person, 
if  the  conveyance  is  based  on  a  valuable  consideration  and  is  taken 
without  notice,  on  the  part  of  either  the  trustee  or  the  beneficiary  of 
an  outstanding  equity,  it  will  prevail  against  such  equity.80  As  a  gen- 
eral rule  an  assignee  or  trustee  for  the  benefit  of  creditors  is  not  re- 
garded as  a  purchaser  for  value  and  therefore  takes  subject  to  outstand- 
ing equities,1  and  a  fortiori  if  a  trustee  to  whom  land  is  conveyed  for 
the  benefit  of  creditors  has  notice  of  an  outstanding  equity  he  takes 
subject  thereto,2  and  where  the  conveyance  is  to  joint  trustees  notice 
to  one  is  as  effectual  as  notice  to  both.8  In  some  jurisdictions  a  grantee 
in  trust  for  the  benefit  of  creditors  is  entitled  to  the  protection  given 
by  the  recording  acts  against  a  prior  unrecorded  deed.4 

14.  Daniel  v.  Mason,  90  Tex.  240,  38  20.  Kesner  v.  Trigg,  98  U.  S.  50,  25 
S.  W.  161,  59  A.  S.  R.  815.  U.  S.  (L.  ed.)  83;  piock,  etc.,  Iron  Co. 

15.  Franco-Texan  Land  Co.  v.  Mc-  v.  Holcomb  Brown-Iron  Co.,  105  la. 
Cormick,  85  Tex.  416,  23  S.  W.  123,  34  624,  75  N.  W.  499,  67  A.  S.  R.  319 ; 
A.  S.  R.  815.  Chapman  v.  Chapman,  91  Va.  397,  21 

16.  Odom  v.  Riddick,  104  N.  C.  515,  S.  E.  813,  50  A.  S.  R.  846.  See  also 
10  S.  E.  609,  17  A.  S.  R.  686,  7  L.R.A.  Willis  v.  Henderson,  4  Scam.  (111.)  13, 
118.  38  Am.  Dec  120. 

17.  See  Odom  v.  Riddick,  104  N.  C.  1.  Wallis  v.  Henderson,  4  Scam. 
515,  10  S.  E.  609,  17  A.  S.  R.  686,  7  (111.)  13,  38  Am.  Dec.  120;  Clark  v. 
L.R.A.  118.  Flint,  22  Pick.  (Mass.)   231,  33  Am. 

18.  See  Odom  v.  Riddick,  104  N.  C.  Dec.  733;  Twelves  v.  Williams,  3 
515,  10  S.  E.  609,  17  A.  S.  R.  686,  7  Whart.  (Pa.)  485,  31  Am.  Dec.  542. 
L.R.A.  118.  See  Infants,  vol.  14,  p.  2.  Chapman  v.  Chapman,  91  Va. 
238  et  seq. ;  Insanity,  vol.  14,  p.  594,  397,  21  S.  E.  813,  50  A.  S.  R>  846. 

as  to  the  conditions  on  which  an  infant  3.  Chapman    v.    Chapman,   91    Va. 

or  insane  person  may  avoid  his  deed.  397,  21  S.  E.  813,  50  A.  S.  R.  846. 

19.  Somes  v.  Brewer,  2  Pick.  4.  Marshall  v.  McDermitt,  79  W.  Va. 
(Mass.)  184,  13  Am.  Dec.  406.  245,  90  S.  E.  830,  L.R.A.1917C  883. 
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443.  Mortgagee;  Lessee. — A  mortgagee,  irrespective  of  the  view 
taken  as  to  the  nature  of  his  estate,5  is  regarded  as  a  purchaser  of  the 
legal  title,  and  if  the  mortgage  is  taken  in  good  faith,  for  value  and 
without  notice  of  an  outstanding  equity,  he  is  entitled  to  protection 
to  the  extent  of  his  claim,6  and  the  same  is  true  in  case  of  a  deed  of 
trust  to  secure  an  indebtedness  executed  at  the  time  the  indebtedness 
is  incurred.'    The  equities  of  a  grantor  in  an  absolute  deed,  who  re- 
tains an  unrecorded  defeasance,  are  postponed  only  to  the  lien  of  the 
subsequent  mortgages  of  his  grantee  without  notice,  and  cannot  be 
extinguished  or  foreclosed  by  a  suit  to  which  he  is  not  a  party.    He 
ttay  therefore  redeem  from  the  purchaser  under  foreclosure,  especially 
when  he  gives  notice  of  his  equities  at  the  foreclosure  sale,  and  prior 
thereto  records  his  defeasance.8    According  to  the  view  taken  in  some 
<*ses  protection  is  accorded  a  bona  fide  assignee  or  transferee  of  a  mort- 
gage even  in  cases  where  the  mortgagee  was  not  entitled  to  protec- 
tion,0 and  where  notes  secured  by  a  purchase  money  mortgage  were 
given   a  vendor,  in  whose  hands  the  land  was  bound  by  an  outstand- 
ing equity,  and  such  notes  and  mortgage  were  transferred  to  a  bona 
We  purchaser,  he  has  been  held  entitled  to  protection  against  the  un- 
known equity.10    The  question  as  to  the  rights  as  between  an  assignee 
of  a  mortgage  an^  the  indebtedness  secured  thereby  and  the  mortgagor 
is  disciigged  elsewhere.11    A  lessee  may,  to  the  extent  of  the  interest 
acquired  under  the  lease,  claim  protection  as  a  bona  fide  purchaser  as 
against,  a  prior  unrecorded  conveyance.19 

44-4-.  Purchaser  from  Heir,  Devisee,  Executor  or  Administrator. — 
Though  an  heir,  being  a  volunteer,  takes  the  legal  title  subject  to  out- 
8tatl<iing  equities,  a  purchaser  from  him  for  value  and  without  notice 

See   generally  Assignments  fob  the  U.  S.  (L.  ed.)  83. 

«SKiH«lT  0P  Creditors,  vol.  2,  p.  51  8.  Turman  v.  Bell,  64  Ark.  273,  15 

et  *?<*!-»   cls  to  the  general  rights  of  such  S.  W.  886,  26  A.  S.  R.  35.      . 

^g^e^s.  9.  Davis  v.  Ward,  109  Cal.  186,  41 

5-  See  Mortgages,  vol.  19,  p.  309  et  Pac.  1010,  50  A.  S.  R.  29;  Morse  v. 

**!->    **&     to  the  divergent  views  as  to  Curtis,  140  Mass.  112,  2  N.  E.  929,  54 

«  Ua,txxTe  of  a  mortgagee's  estate.  Am.  Rep/  456  (recording  acts) ;  Lan- 

fl  e-  T*imian  v.  Bell,  54  Ark.  273,  15  digan  v.  Mayer,  32  Ore.  245,  51  Pac. 

*  W\    S36>  26  A.  S.  R.  35;  Swasey  v.  649,  67  A.  S.  R.  521.    See  generally, 

person  168  Mass.  118,  46  N.  E.  426,  Mortgages,  vol.  19,  p.  360  et  seq. ; 

w  A.    s.  R.  368;  Dickerson  v.  Tilling-  Records,  vol.  23,  pp.  176-177.     But 

hast,     ^     paige   (N    Y.)   215,  25  Am.  see  Warner  v.  Whittaker,  6  Mich.  133, 

Uec.   52«,  Constant  v.  Rochester  Uni-  72  Am.  Dec.  65. 

versity ,    m  N.  Y.  604, 19  N.  E.  631,  7  10.  Davis  v.  Ward,  109  Cal.  186,  41 

tr  S-   Xfc.  769,  2  L.R.A.  734;  Oviatt  v.  Pac.  1010,  50  A.  S.  R.  29. 

*>rowi^   14  Ohio  285,  45  Am.  Dec.  539;  11.  See  Mortgages,  vol.  19,  p.  353  et 

r^^&ia.n  v.  Mayer,  32  Ore.  245,  51  seq. 

Fac.    fc-io    67  A.  S.  R.  521 ;  Hood  v.  12.  Washeky  v.  Chambers,  224  U.  S. 

yahnesrtock,  1  Pa.  St.  470,  44  Am.  Dec.  564,  32  S.  Ct.  597,  Ann.  Cas.  1913D 

1*7 ;  tlxival  v.  Bibb,  4  Hen.  &  M.  (Va.)  998,  reversing  172  Fed.  73,  18  Ann. 

1W«  4  Am.  Dec.  506.  Cas.  1096,  24  L.R.A.(N.S.)   879   (re- 

'•  Kesner  v.  Trigg,  98  U.  S.  50,  2*  sorted  sub  nom.  Eadie  v.  Champers). 
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may  occupy  the  position  of  a  bona  fide  purchaser  and  as  such  is  en- 
titled to  protection ; 18  and,  according  to  the  better  view,  this  is  true 
as  to  the  protection  afforded  by  the  recording  acts  to  bona  fide  pur- 
chasers as  against  unrecorded  deeds  and  the  like.14  A  fortiori  a  pur- 
chaser at  an  executor's  or  administrator's  sale  under  an  order  of  court 
may  be  entitled  to  protection,15  and  it  has  been  held  that  one  claiming 
under  a  devisee  may  be  entitled  to  protection  as  a  bona  fide  purchaser, 
as  against  an  outstanding  equity  or  an  unrecorded  deed  binding  the 
land  in  the  hands  of  the  testator.16  In  some  cases,  however,  the  view 
is  taken  that  as  the  heir  takes  only  such  title  as  his  ancestor  had  and 
nothing  if  his  ancestor  had  no  title,  his  grantee  cannot  claim  protection 
as  a  bona  fide  purchaser  as  against  unknown  equities 17  nor  as  against 
one  claiming  under  an  unrecorded  deed.18  Under  a  statute  providing 
for  the  attestation  and  acknowledgment  of  deeds  and  that  an  unac- 
knowledged and  unattested  deed  "shall  not  take  effect  as  against  a  pur- 
chaser or  incumbrancer  until  so  acknowledged,"  it  has  been  held  that 
the  heirs  of  a  grantor  whose  deed  was  unacknowledged  can  convey 
no  title  to  a  bona  fide  purchaser,  as  such  heir  is  not  himself  a  "pur- 
chaser" within  the  meaning  of  the  statute,  and  the  deed  being  effectual 
as  to  the  grantor  the  heir  took  no  title  whatsoever.1* 

445.  Purchaser  at  Execution  or  Judicial  Sale  Generally. — Where 
land  is  sold  at  an  execution  or  judicial  sale  and  the  judgment  debtor 
has  no  title  to  the  land,  legal  or  equitable,  the  purchaser  at  such  a  sale 
can  acquire  none  as  against  the  true  owner,  though  he  purchases  for 
value  and  without  notice  of  the  want  of  title  in  the  judgment  debtor.20 
Such  a  purchaser  also  takes  subject  to  outstanding  inchoate  or  con- 
tingent legal  estates  such  as  dower  or  the  like,1  and  subject  to  outstand- 
ing equities  of  which  he  has  notice,2  and  in  case  of  the  sale  of  an 
equitable  title  or  interest  he  takes  subject  to  outstanding  prior  equi- 
ties.8   But  if  the  legal  or  record  title  is  in  the  judgment  debtor  or  per- 

• 

13.  Youngblood  v.  Vastine,  46  Mo.  not  overruled  in  Taylor  v.  Harrison, 
239,  2  Am.  Rep.  609  (overruling  ear-  47  Tex.  454,  26  Am.  Rep.  304). 

lier  case  in  so  far  as  Inconsistent).  18.  Note:    Ann.    Cas.   1912B   1292. 

14.  Hallett  v.  Alexander,  50   Colo.  19.  Strough  v.  Wilder,  119  N.   Y. 
37,  114  Pac.  490,  Ann.   Cas.   1912B  530,  23  N.  E.  1057,  7  L.R.A.  555. 
1277,  34  L.R.A.(N.S.)  328;  Taylor  v.  20.  See    Executions,    vol.    10,    p. 
Harrison,  47  Tex.  454,  26  Am.  Rep.  1324;  Judicial  Sales,  vol.  16,  p.  136. 
304.  1.  Butler  v.  Fitzgerald,  43  Neb.  192, 

Note:  Ann.  Cas.  1912B  1289.  61  N.  W.  640,  47  A.  S.  R.  741,  27 

See  Records,  vol.  23,  p.  249  et  seq.  L.R.A.  252. 

15.  Tucker  v.  Harris,  13  Ga.  1,  58  2.  Luke  v.  Smith,  227  U.  S.  379,  33 
Am.  Dec.  488.  S.  Ct.  356,  57  U.  S.  (L.  ed.)  558  (fol- 

■  16.  Equitable  Loan,  etc.,  Co.  v.  Lew-  lowing  a  decision  of  the  supreme  court 

man,  124  Ga.   190,  52  S.  E.   599,  3  of  the  territory  of  Arizona) ;  Halley 

L.R.A.(N.S.)  879.  v.  Oldham,  5  B.  Mon.   (Ky.)  233,  41 

17.  Rodgers  v.   Burchard,   34  Tex.  Am.  D*»r.  262. 
441,  7  Am.   Rap.  283    (distinguished       3.  Wallace  v.  Bartle,  21  la.  346,  89 

and  at  the  same  time  disapproved  but  Am.  Dec.  584;  Churchill  v.  Morse.  23 
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son  against  whom  the  decree  is  made,  a  booa  fide  purchaser  is,  accord- 
ing to  the  better  view,  entitled  to  protection  to  the  same  extent  as  a 
purchaser  at  a  private  sale  and  will  take  the  legal  title  free  from  un- 
known  outstanding  equities  binding  the  land  in  the  hands  of  the  judg- 
ment debtor.4    Protection  is  also  afforded  by  the  recording  acts  to  a 
purchaser  at  an  execution  or  judicial  sale.*    Other  cases,  however,  take 
tie  view  that  though  the  legal  title  is  the  subject  of  an  execution  sale, 
a  purchaser  thereat  only  succeeds  to  the  rights  of  the  defendant  in  the 
execution  and  takes  subject  to  outstanding  equities  unknown  as  well 
as  known.6  Ordinarily  a  party  to  a  suit,  in  which  an  adjudication  of 
the  rights  in  land  is  sought  and  an  order  for  its  sale  and  the  disposi- 
tion of  the  proceeds,  must  assert  therein  any  equity  or  title  which  he 
may  ti  arve  though  it  is  not  directly  involved,  and  if  he  fails  to  do  so  a 
purchaser  will  take  free  therefrom.7 

44-C  Particular  Matters  Affecting  Right  to  Protection. — The  inade- 
quacy <>f  the  consideration  does  not  itself  affect  the  right  of  the  pur- 
chaser -to  protection.8  If  the  judgment  creditor  by  virtue  of  his  lien 
or  levy  is  entitled  to  protection  as  against  outstanding  equities  or  an 
unreoox-ded  deed,  the  purchaser  at  the  execution  sale  will  succeed  to 
"®  ri&k*ts  and  take  free  of  prior  equities,  even  though  he  had  notice 

Ia-229,    92  Am.  Dec.  422.    See  Execu-  Notes:   86  Am.  Dec.  637;   89  Am. 

tions,    Vcj.  io,  p.  1336.  Dec.  517;  21  L.R.A.  33. 

4*  ^ioiett  v.  Foster,  149  U.  S.  505,  See  Executions,  vol.  10,  p.  1336; 

n   j     Ct-  998>  37  u-  9-  (L-  **•)  s29>  Judicial  Salbs,  vol.  16,  p.  139. 

SiS1*    ^-  Lane»  48  Ark-  216>  2  S-  W-  6*  Allison  v.  Thomas,  72  Cal.  562, 

'*>  ^L-A..  S.  R.  228;  Johnson  v.  Equit-  14  Pac.  309,  1  A.  S.  R.  89;  Koch  v. 

v  ~0Securities  Co.,  114  Ga.  604,  40  S.  West,  118  la.  468,  92  N.  W.  663,  96  A. 

JL;787,  56  L.R.A.  933;  Equitable  Loan,  S.  R.  394;  Roberts  v.  Bourne,  23  Me. 

c  "t%Co-  v-  Lehman,  124  Ga.  190,  52  165,  39  Am.  Dec.  614;  Heister  v.  Fort- 

.  f-  E.    599,  3  L.R,A.(N.S.)  879;  Cho-  ner,  2  Bin.  (Pa.)  40,  4  Am.  Dec.  417. 

^£?  v-  Jones>  n  T1L  300>  50  Am-  Dec-       6-  Polk  v-  Gallant,  22  N.  C.  395,  34 

m   V  I*ugh  v-  Hfehley,  152  Ind.  252,  Am.  Dec.  410.    See  also  Bliss  v.  Tid- 

f  N.    E.  171,  71  A.  S.  R.  327,  44  rick,  25  S.  D.  533, 127  N.  W.  852,  Ann. 

^•A.  392;  Wallace  v.  Bartle,  21  la.   Cas.  1912C  671,  32  L.R.A.(N.S.)  854. 

**?>  89  Am.  Dec.  584;  Merrill  v.  Hut-       Note:  34  Am.  Dec.  413. 

d^son,  45  Kan.  59,  25  Pac.  215,  23  A.       7.  Poweshiek   County  v.   Dennison, 

•}•  H.  713;  Draper  v.  Bryson,  26  Mo.   36  la.  244, 14  Am.  Rep.  521;  Ferguson 

■WB,    69    Am.    Dec.    483    (unrecorded  v.  Cloon,  89  Kan.  202,  131  Pac.  144, 

d<*d);  Maroney  v.  Boyle,  141  N.  Y.  Ann.  Cas.  1914D  281;  Marshall  v.  Mc- 

*62,  36  N.  E.  511,  38  A.  S.  R.  821;   Dermitt,  79  W.  Va.  245,  90  S.  E.  830, 

Oviatt  v.  Brown,  14  Ohio  285,  45  Am.  L.R. A.1917C  883 ;  Ames  v.  Storer,  98 

Dec.  539;  Billington  v.  Welsh,  5  Bin.  Wis.  372,  74  N.  W.  101,  67  A.  S.  R. 

(Pa.)  129,  6  Am.  Dec.  406;  Ayres  v.  813. 

Duprey,  27  Tex.  593,  86  Am.  Dec.  657;  Notes:  L.R.A.1917C  888;  Ann.  Cas. 
Taylor  v.  Harrison,  47  Tex.  454,  26  1914D  282. 

Am.  Rep.  304;  Barnett  v.  Squyres,  93  8.  Koch  v,  West,  118  la,  468,  92  N. 
Tex.  193,  54  S.  W.  241,  77  A.  S.  R.  W.  663,  96  A.  S.  R.  394.  See  infra, 
854.  See  also  Millsaps  v.  Estes,  137  par.  459,  477,  as  to  the  general  effect 
N.  C.  535,  50  S.  E.  227,  107  A.  S.  R.  of  inadequacy  of  consideration  as  af- 
406.  70  L.R.A.  170.  fecting  bona  fides  of  purchase. 
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thereof  at  the  time  of  the  sale.9  If  the  judgment  or  decree  under 
which  the  sale  is  made  is  void  for  want  of  jurisdiction,  neither  the 
purchaser  thereat  nor  one  claiming  under  him,  irrespective  of  the  bona 
fides  of  the  purchase,  is  entitled  to  protection ; 10  and  this  has  been 
held  true  where  there  was  no  jurisdiction  acquired  over  the  defendant 
though  an  appearance  was  entered  by  an  attorney  without  authority.11 
If  the  purchaser  at  an  execution  or  judicial  sale  has  not  received  his 
deed,  yet  if  he  has  paid  the  purchase  money  he  may,  according  to  the 
view  taken  in  some  cases,  claim  protection  as  against  outstanding 
equities  binding  the  land  in  the  hands  of  the  judgment  debtor  though 
he  receives  notice  of  such  equity  before  the  conveyance  is  made  to 
him.18  His  assignee  of  the  certificate  of  purchase  will  stand  in  his 
shoes  and  be  entitled  to  the  same  protection,  and  it  has  been  held  that 
a  third  person  redeeming  from  an  execution  or  mortgage  sale  is  en- 
titled to  protection  as  a  bona  fide  purchaser  as  to  whatever  interest  he 
acquires  by  the  redemption,  as  fully  as  if  he  had  purchased  the  cer- 
tificate of  sale  from  the  purchaser  at  such  sale.18  A  certificate  of  pur- 
chase at  a  judicial  sale  does  not  vest  the  legal  title  in  the  purchaser, 
and  if  he  assigns  the  certificate  his  assignee  is  regarded  as  the  pur- 
chaser of  an  equity  and  takes  therefore  subject  to  superior  equities 
binding  the  land  in  the  hands  of  the  original  purchaser.14  And 
where  a  judgment  creditor  is  the  purchaser  his  assignee  of  the  certifi- 
cate of  purchase  to  whom  the  deed  is  thereafter  executed  stands  only 
in  the  shoes  of  the  judgment  debtor  and  is  not  necessarily  entitled  to 
the  protection  afforded  third  persons  who  purchase  in  good  faith ;  such 
a  person  is  therefore  charged  with  notice  of  irregularities  in  the  pro- 
ceedings  to  the  same  extent  as  the  judgment  creditor  would  have  been 
charged.15 

447,  Purchase  by  Judgment  Creditor. — General  creditors  are  not  in 
the  proper  sense  purchasers  so  as  to  claim  protection  afforded  by  gen- 
eral principles  of  equity  against  outstanding  equities  or  by  the  record- 

9.  Equitable  Loan,  etc.,  Co.  v.  Lew-  20  Pac.  771, 13  A.  S.  R.  204.  But  see 
man,  124  Ga.  190,  52  S.  E.  599,  3  Marshall  v.  McDermitt,  79  W.  Va.  245, 
L.R.A.(N.S.)  879;  Halley  v.  Oldham,  90  S.  E.  830,  L.R.A.1917C  883. 

5  B.  Mon.  (Ky.)  233,  41  Am.  Dec.  262.  Note:  75  Am.  Dec.  150. 

See   also   Western    Tie,   etc.,    Co.    v.  See  Appearances,  vol.  2,  p.  326,  327, 

Campbell,  113  Ark.  570, 169  S.  W.  253,  as  to  the  general  effect  of  an  unauthor- 

Ann.  Cas.  1916C  943.  ized  appearance  by  attorney. 

10.  Great  West  Min.  Co.  v.  Wood-  12.  See  infra,  par.  466  et  seq.,  as 
mas  of  Alston  Min.  Co.,  12  Colo.  46,  to  general  effect  of  notice  before  ac- 
20  Pac.  771, 13  A.  S.  R.  204;  Two  Riv-  quisition  of  legal  title. 

ers  Mfg.  Co.  v.  Beyer,  74  Wis.  210,  42  IS.  Ahern  v.  Freeman,  46  Minn.  156, 

N.  W.  232,  17  A.  S.  R.  168,  5  L.R.A.  48  N.  W.  677,  24  A.  S.  R.  206. 

533.  14.  Bruschke  v.  Wright,  166  111.  183, 

Note:  17  A.  S.  R.  143.  46  N.  E.  813,  57  A.  S.  R.  125. 

11.  Great  West  Min.  Co.  v.  Wood-  15.  Smith  v.  Huntoon,  134  I1L  24, 
mas  of  Alston  Min.  Co.,  12  Colo.  46,  24  N.  E.  971,  23  A.  S.  R.  646. 
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ing  acts  against  unrecorded  deeds,16  and  as  a  general  rule  the  lien  of 
an  attachment  or  judgment  creditor  is  inferior  to  outstanding  equities 
and  unrecorded  conveyances.17    If  the  complainant  or  execution  cred- 
itor is  the  purchaser  at  the  execution  or  judicial  sale,  the  authorities 
are  conflicting  as  to  whether  he  may  then  claim  protection  as  a  bona 
fide  purchaser.18    According  to  the  view  taken  in  most  jurisdictions 
a  creditor  or  complainant  at  whose  suit  the  sale  is  ordered,  who  pur- 
chases at  the  sale  and  as  the  effect  thereof  satisfies  his  judgment  or 
decree  in  whole  or  in  part,  is  a  purchaser  for  value  and  entitled  to  pro- 
tection against  unknown  outstanding  equities  and  unrecorded  con- 
veyances.10   Other  cases,  however,  deny  that  the  judgment  creditor  is 
a  bona  fide  purchaser  for  value  and  as  such  entitled  to  protection  as 
against  unknown  equities  80  or  to  the  protection  given  by  the  record- 
ing acts  to  bona  fide  purchasers  for  value  against  unrecorded  deeds 
and  the  like.1     In  some  instances  the  recording  acts  are  sufficiently 
broad  to  afford  protection  to  a  judgment  or  levying  creditor,  and  his 
right  to  protection  as  such  will  not  be  affected  by  his  purchase  at  the 
execution  sale,  nor  can  the  right  of  a  third  person  purchasing  at  such 
sal©  who  succeeds  to  the  levying  creditor's  rights  be  affected  by  notice 
at  the  time  of  his  purchase.8    The  refusal  to  give  protection  to  a  judg- 

16.  Luke  v.  Smith,  227  U.  S.  379,  33  Am.  Dec.  62;  Williams  v.  Johnson, 
».  Ct.  356,  57  U.  S.  (L.  ed.)  558  (fol-  112  N.  C.  424,  17  S.  E.  496,  34  A.  S. 
lowing  construction  placed  on  the  stat-  R.  513,  21  L.R.A.  848. 

ttt*  of  Arizona  territory  by  the  su-  Notes:  16  A.  S.  R.  387;  21  L.R.A. 

preme  court  of  the  territory) ;  Vallely  33. 

▼•  Grafton  First  Nat.  Bank,  14  N.  D.  20.  Walton  v.  Hargroves,  42  Miss. 

580, 106  N.  W.  127, 116  A.  S.  R.  700,  5  18,  97  Am.  Dec.  429 ;  Williams  v.  Hol- 

LRA.(N.S.)  387.    See  Records,  vol.  lingsworth,  1  Strob.  Eq.  (S.  C.)  103, 

23,  pp.  250-251.  47  Am.  Dec.  527 ;  Ayres  v.  Duprey,  27 

17.  See    Attachment,    vol.    2,    p.  Tex.  593,  86  Am.  Dec.  657  and  note. 
857;    Judgments,    voL    15,    p.    799;  Notes:  16  A.  S.  R.  387;  30  A.  S.  R. 
Records,  vol.  23,  pp.  251-253.  246;  21  L.R.A.  33. 

18.  Note :  21  L.R. A.  33.  See  Executions,  vol.  10,  p.  1339. 

.  19.  Hunter  v.  Watson,  12  Cal.  363,  .  1.  Shirk  v.  Thomas,  121  Ind.  147,  22 
73  Am.  Dec.  543;  Riley  v.  Martinelli,  N.  E.  976, 16  A.  S.  R.  381  (overruling 
97  CaL  575,  32  Pac.  579,  33  A.  S.  R.  earlier  cases) ;  Huston  v.  Fortner,  2 
209,  21  L.R.A.  33;  Lusk  v.  Reel,  36  Bin.  (Pa.)  40,  4  Am.  Dec.  417. 
Fla.  418,  18  So.  582,  51  A.  S.  R.  32;  2.  Shepherd  v.  Burkhalter,  13  Ga. 
Pugh  v.  Highley,  152  Ind.  252,  53  N.  443,  58  Am.  Dec.  523;  Smith  v.  Wil- 
E.  171,  71  A.  S.  R.  327,  44  L.R.A.  392  lard,  174  111.  538,  51  N.  E.  835,  66  A. 
(disapproving  statements  in  earlier  S.  R.  313;  Ayres  v.  Duprey,  27  Tex. 
cases  to  the  contrary  and  overruling  593,  86  Am.  Dec.  657.  See  also  Hal- 
them  in  so  far  as  inconsistent,  includ-  lett  v.  Alexander,  50  Colo.  37, 114  Pac 
ing  Shirk  v.  Thomas,  121  Ind.  147,  22  490,  Ann.  Cas.  1912B  1277,  34  L.R.A. 
N.  E.  973,  16  A.  S.  R.  381,  and  in  ef-  (N.S.)  328;  Doyle  v.  Wade,  23  Fla.  90, 
feet  Boos  v.  Morgan,  130  Ind.  305.  30  1  So.  516,  11  A.  S.  R.  334;  Lusk  v. 
N.  E.  141,  30  A.  S.  R,  237) ;  Halloway  Reel,  36  Fla.  418,  18  So.  582,  51  A.  S. 
v.  Platner,  20  la.  121,  89  Am.  Dec.  R.  32;  Feinberg  v.  Stearns,  56  Fla.  279, 
517;  Wood  v.  Chapin,  13  N.  Y.  509,  67  47  So,  797, 131  A.  S.  R.  119;  Taylor  v. 
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ment  creditor  who  purchases  at  the  execution  sale  is  generally  based 
on  the  rule  prevailing  in  many  jurisdictions  that  a  pre-existing  in- 
debtedness is  not  such  a  valuable  consideration  as  will  entitle  the  pur- 
chaser to  protection.3  This,  however,  overlooks  the  fact  that  by  vir- 
tue of  his  purchase  the  judgment  is  itself  discharged  in  whole  or  in 
part,  and  that  a  part  of  the  purchase  money  is  applied  to  the  satisfac- 
tion of  the  expenses  of  the  sale.4 

448.  Reversal  or  Vacation  of  Judgment  or  Decree. — In  case  of  a  sale 
under  execution  or  by  decree  of  court,  if  the  judgment  creditor  or  the 
complainant  or  his  attorney  is  the  purchaser,  he  acquires  only  a  de- 
feasible title  which  on  the  reversal  of  the  judgment  or  decree  will  be 
defeated ;  5  and  the  same  is  true  as  regards  a  subsequent  grantee  who 
does  not  occupy  the  position  of  a  bona  fide  purchaser  for  value.6  But 
it  is  held  otherwise  in  some  cases,  though  the  authorities  are  not  in 
accord,  where  the  reversal  is  not  had  until  the  purchaser  has  recon- 
veyed  to  a  bona  fide  purchaser ;  in  the  hands  of  such  a  purchaser  the 
title  becomes  indefeasible  to  the  same  extent  as  where  a  stranger  is  a 
purchaser  at  the  judicial  or  execution  sale.7  So  where  a  will  is  ad- 
mitted to  probate  this  is  an  adjudication  that  it  was  executed  with  the 
requisite  formalities,  and  a  bona  fide  purchaser  from  a  devisee  therein 
will  be  protected  in  his  title  on  the  subsequent  vacation  of  the  decree 
of  probate,8  but  the  decree  of  probate  is  not  an  adjudication  as  to  the 
effect  of  the  will,  admitting  its  due  execution,  and  if  in  fact  it  was 
revoked  by  implication  of  law  by  the  birth  of  issue  a  bona  fide  pur- 
chaser from  a  devisee  is  not  protected  as  against  the  legal  title  of  the 
heir.9 

449.  Purchase  with  Notice  from  Purchaser  without  Notice. — As  a 
general  rule  if  one  is  entitled  to  protection  as  a  bona  fide  purchaser, 
he  may  convey  a  good  title  to  a  subsequent  purchaser  irrespective  of 
notice  on  the  part  of  the  latter  of  defects  in  the  title ;  in  other  words 
a  purchaser  with  notice  from  a  bona  fide  purchaser  without  notice 
succeeds  to  the  rights  of  the  latter  and  occupies  the  position  of  a  bona 

• 

Harrison,  47  Tex.  454,  26  Am.  Rep.   See  Appeal  and  Error,  vol.  2,  p.  273, 

304.  et  seq.,  as  to  the  general  effect  of  a  re- 

Note:  5  L.R.A.(N.S.)  387.  versal  to  defeat  title  acquired  by  third 

See  Records,  vol.  23,  p.  252-253.        person. 
8.  Shirk  v.  Thomas,  121  Ind.  147,       6.  Turner  v.  Edmewiston,  210   Mo. 

22  N.  E.  976, 16  A.  S.  R.  381;  Williams  411,  109  S.  W.  33,  124  A.  S.  R.  739. 

v.  Hollingsworth,  1  Strob.  Eq.  (S.  C.)       7.  McAusland  v.  Pundt,  1  Neb.  211, 

103,  47  Am.  Dec.  527.    See  infra,  par.  93  Am.  Dec.  358. 

461.  8.  Foulke  v.  Zimmerman,  14  WalL 

4.  Pugh  v.  Highley.  152  Ind.  252,  53  113,  20  U.  S.  (L.  ed.)  785. 

N.  E.  171,  71  A.  S.  R.  327,  44  L.R. A.  9.  Fallon  v.  Chidester,  46  la.  588, 

392.  26  Am.  Rep.  164.     See  Wills,  as  to 

5.  Johnson   v.   McKinnon,  54  Fla.  the  general  effect  of  the  probate  of  a 
221,  45  So.  23,  127  A.  S.  R.  135,  14  will. 

Ann.  Cas.  180,  13  L.RJL(N.S.)   874. 
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fide  purchaser.10  The  reason  for  this  is  to  prevent  a  stagnation  of 
property,  and  because  the  first  purchaser,  being  entitled  to  hold  and 
enjoy,  must  be  equally  entitled  to  sell.11  And  it  has  been  held  that 
a  cross  complaint  which  seeks  to  avoid  a  conveyance  on  the  ground 
that  tjbo  purchaser  had  notice  of  the  equitable  title  of  the  cross  com- 
plainant; is  insufficient  as  against  a  general  demurrer,  where  it  fails 
to  allege  that  the  purchase  was  from  the  fraudulent  grantor  or  from 
a  subsequent  grantee  charged  with  notice,  because  if  the  purchaser 
took  title  from  a  grantee  who  was  an  innocent  purchaser,  such  title 
would  l>e  unaffected  by  any  notice  which  the  last  purchaser  might 
have.**  The  rule,  however,  is  subject  to  qualifications.  Thus  it  is 
held  tlxat  though  a  bona  fide  purchaser  of  land  has  taken  it  free  from 
unkno^vn  equities,  still  if  the  prior  grantor  in  whose  hands  the  land 
was  chaiged  with  an  equity,  and  through  whose  conveyance  to  a  bona 
fide  piax-chaser  it  was  discharged,  reacquires  title  from  or  under  such 
bona  fide  purchaser,  the  equity  will  reattach  to  the  land  in  his  hands.18  • 
And  on  a  resale  of  the  land  by  such  grantor  his  grantee  will  take  sub- 
ject to  -fche  reattached  equities  unless  he  himself  occupies  the  position 
of  a  bona  fide  purchaser.14  Where  one  purchases  with  notice  of  an 
outstaxi  cling  equity  or  an  unrecorded  deed  and  claims  protection  on 
™e  gro  vind-  that  his  grantor  occupied  the  position  of  a  bona  fide  pur- 

*0.  Boone  v.  Chiles,  10  Pet.  177,  9  S.  R.  848;  Williams  v.  Hollingsworth, 
£  »•  (L.  ed.)  388;  Mills  v.  Smith,  8  1  Strob.  Eq.  (S.  C.)  103,  47  Am.  Dec 
wall.   ^-r3  19  u  s^  (L#  e<L)  346.  Stan-_  527;  Southern  R.  Co.  v.  Carroll,  86  S. 

rf  Zl?  S«3hwalby,  I62  U.  S.  255,  16  S.  C.  56,  67  S.  E.  4,  138  A.  S.  R.  1017; 

•  a!?**    40  U-  S-  (l-  ed-)  960J  Moore  Parrish  v.  Mahany,  10  S.  D.  276,  73 

*■  AUeu,  26  Colo.  197,  57  Pac.  698,  77  N.  W.  97,  66  A.  S.  R.  715;  Rorer  Iron 

t  \    I*  -  255 ;  Doyle  v.  Wade,  23  Fla.  Co.  v.  Trout,  83  Va.  397,  2  S.  E.  713,  5 

2J-    So.  516,  11  A.  S.  R.  334;  Fein-  A.  S.  R.  285;  Hawkes  v.  Hoffman,  56 

Sf  v>.    Steams,  56  Fla.  279, 47  So.  797,  Wash.  120,  105  Pac.  156,  24  L.R.A. 

Tni     ^      S-  R-  119i  Buck  v-  Foster,  147  (N.S.)   1038;  Bernard  v.  Benson,  58 

427-    T^°'  *6  N*  E'  920'  62  A*  S*  R*  WasL  191'  108  Pac*  439'  137  A-  S'  R- 
WR '  c*5?  ^  ^ckman  v.  Henderson,  116  la.  1051. 

,T\*    ^.  W-  655,  56  L.R.A.  902;  Rich       Notes:  17  Am.  Dec.  524;  63  A.  S.  R. 

LRa      ^  81  Kan-  ^  105  pac-  9>  25  469"'   13   L.R.A.fN.S.)    73;    21   Eng. 

8Pi  *LT  ^^-S.)  1035;  Boynton  v.  Rees,  Rnl.  Cas.  725. 

r -ap151-      <Mass.)  329, 19  Am.  Dec.  326;       11.  Hawkes  v.  Hoffman,  56  Wash. 

Am  ^*^jr-  Zimmerman,  87  Mo.  475,  56  120,   105  Pac.   156,  24  L.R.A.(N.S.) 

g  \S^X>.  466;  Bell  v.  Twilight,  18  N.  1038. 

MoOv?     »    45  Am-  Dec-  367 ;  Jackson  v.       12.  Moore  v.  Allen,  26  Colo.  197,  57 

^^ney,  7  Cow.   (N.  Y.)   360,  17  Pac.  698,  77  A.  S.  R.  255. 

iw  '     :ijr<2.  521;  Sweet  v.  Green,  1  Paige      13.  Simpson  v.  Montgomery,  25  Ark. 

wA^*      -)     473»    19    Am-    Dec-    M2»  365>  "  Am-  Dec-  228;  Clark  v.  Mc- 

TW     «»^-  Chapin,  13  N.  Y.  509,  67  Am.  Neal,  114  N.  Y.  287,  21  N.  E.  405,  11 

oak'    ^^ ;  Landigan  v.  Mayer,  32  Ore.  A.  S.  R.  638. 

j3    5^    Pac.  649,  67  A.   S.  R,  521 ;  Notes :  63  A.  S.  R.  469 ;  21  Eng.  Rul. 

if}0?!!****!  v.  Christie,  138  Pa.  St.  230,  Cas.  726. 

to  n     '  934, 11L.R.A.  236;  Babcock  v.  14.  Simpson     v.    Montgomery,     25 

/*  ^s,  25  R.  I.  23,  54  Atl.  596,  105  A.  Ark.  365,  99  Am.  Dec  228. 
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chaser  it  would  seem  that  the  burden  is  upon  him  to  establish  the  bona 
fides  of  his  grantor's  purchase.16 

450.  Burden  of  Proof  Generally. — The  authorities  are  not  in  accord 
as  to  the  burden  of  proof  where  a  bona  fide  purchase  for  value  and 
without  notice  is  asserted  in  defense  of  a  prior  equity.16  The  broad 
rule  is  laid  down  in  some  cases  that  where  the  complainant  has  estab- 
lished his  equity,  the  defense  that  the  defendant  is  a  bona  fide  pur- 
chaser for  value  and  without  notice  is  an  affirmative  defense  which 
must  be  proved  by  him  and  the  court  will  not  act  on  his  allegation  in 
the  answer  that  he  is  such  a  purchaser.17  It  is  setting  up  matter  not 
in  the  bill ;  a  new  case  is  presented  not  responsive  to  the  bill,  but  one 
founded  on  a  right  and  title,  operating,  if  madfc  out,  to  bar  and  avoid 
the  plaintiffs  equity,  which  must  otherwise  prevail.  The  answer  setting 
it  up  is  no  evidence  against  the  plaintiff,  who  is  not  bound  to  contra- 
dict or  rebut  it,  and  it  must  be  established  affirmatively  and  independ- 
ent of  the  sworn  answer.18  On  the  other  hand  it  has  been  held  that 
if  it  is  directly  alleged  in  the  bill  that  the  defendant  was  not  a  pur- 
chaser for  value,  and  the  answer  in  denial  is  directly  responsive  to 
such  allegation,  such  denial  in  the  absence  of  testimony  will  be  taken 
as  true.19  And  in  some  instances  it  has  even  been  held  that,  though 
the  answer  is  not  responsive  to  allegations  or  interrogatories  in  the 
bill,  yet  if  it  contains  a  sufficiently  full  and  precise  averment  that  the 
respondent  is  a  bona  fide  purchaser,  without  notice,  the  burden  of 
proof  is  upon  the  complainant  to  impeach  the  integrity  of  respondents' 
title.80 

Protection  against  Unknown  Equities  Generally 

451.  In  General. — A  purchaser  of  the  legal  title,  unless  he  can 
claim  protection  as  a  bona  fide  purchaser,  that  is,  as  a  purchaser  for 
value  and  without  notice  of  outstanding  equities  binding  the  land  in 
the  hands  of  the  grantor,  takes  subject  to  such  equities  and  they  will ' 
be  enforced  against  him  to  the  same  extent  as  against  his  grantor.1 

15.  Blackman  v.  Henderson,  116  la.  19.  Jones  v.  Berkshire,  15  la.  248,  83 
578,  87  N.  W.  655,  56  L.R.A.  902.    But  Am.  Dec.  412. 

see  Parrish  v.  Mahany,  10  S.  D.  276,  73  20.  See  Jones  v.  Berkshire,  15  la. 

N.  W.  97,  66  A.  S.  R.  715.  248,  83  Am.  Dec  412.     . 

16.  See  infra,  par.  464,  as  to  proof  1.  Moore  v.  Crawford,  130  U.  S.  122, 
of  consideration;  and  infra,  par.  483,  9  S.  Ct.  447,  32  U.  S.  (L.  ed.)  878; 
as  to  proof  of  notice.  Horbach  v.  Porter,  154  U.  S.  549, 14  S. 

17.  Boone  v.  Chiles,  10  Pet.  177,  9  U.  Ct.  1160,  18  U.  S.  (L.  ed.)  30;  Simp- 
S.  (L.  ed.)  388;  Brown  v.  Welch,  18  son  v.  Montgomery,  25  Ark.  365,  99 
111.  343,  68  Am.  Dec.  549;  Block,  etc.,  Am.  Dec.  228;  Wolfe  v.  Childs,  42 
Iron  Co.  v.  Holcomb-Brown  Iron  Co.,  Colo.  121,  94  Pac.  292>  126  A.  S.  R. 
105  la.  624,  75  N.  W.  499,  67  A.  S.  R.  152;  Brown  v.  Welch,  18  111.  343,  68 
319.  Am.  Dec.  549 ;  Blue  v.  Blue,  38  111.  9, 

18.  Boone  v.  Chiles,  10  Pet.  177,  9  87  Am.  Dec.  267;  Norris  v.  Tayloe,  49 
U.  S.  (L.  ed.)  388.  111.  17,  95  Am.  Dec.  568:  Lagow  v. 
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On  the  other  hand,  as  a  general  rule,  a  bona  fide  purchaser  acquiring 
^6  legal  title  to  land  for  value  and  without  notice  actual  or  construc- 
tive of  -outstanding  equities  takes  the  land  free  from  such  equities. 
Such  a  purchaser  has  an  equity  equal  to  that  of  any  one,  and  his 
equity  being  fortified  by  the  legal  title,  the  law  will  prevail  and  a  court 
of  equity  will  not  compel  him  to  surrender  the  legal  advantage.2    If  a 

Sadollet,  1  Blackf.  (Ind.)  416, 12  Am.   933;  Kerr  v.  Russell,  69  111.  666,  18 

-Dec.   258;  Snowden  v.  Wilas,  19  Ind.  Am.  Rep.  634;  Smith  v.  Willard,  174 

ift  81  Am.  Dec.  370;  Fallon  v.  Chides-  111.  538,  51  N.  E.  835,  66  A.  $.  R.  313; 

ter,  43  la.  588,  26  Am.  Rep.  164;  Pugh  Home  Sav.,  etc.,  Bank  v.  Peoria  Agri- 

v.  BelJ,    2  T.  B.  Mon.   (Ky.)  125,  15  cultural,  etc.,  Soc,  206  111.  9,  69  N.  E. 

4m.    Dec  142;  Talbott  v.  Bell,  5  B.   17,  99  A.  S.  R.  132;  Buck  v.  Foster, 

tfon.      (Ky.)   320,  43  Am.  Dec.  126;   147  Ind.  530,  46  N.  E.  920,  62  A.  S.  R. 

StJ-ncluaeld  v.  Emerson,  52  Me.  465,  83  427;  Fallon  v.  Chidester,  46  la.  588,  26 
im.  JDec.  524;  Price  v.  McDonald,  1  Am.  Rep.  164;  Block,  etc.,  Iron  Co.  v. 
m.  403,  54  Am.  Dec.  657;  Wait  v.  Holcomb-Brown  Iron  Co.,  105  la.  624, 
Bald  wixx,  60  Mich.  622,  27  N.  W.  697,  75  N.  W.  499,  67  A.  8.  R.  319 ;  Lewis  v. 
1  A^-  S.  R.  551;  Tapley  v.  Tapley,  10  Kirk,  28  Kan.  497,  42  Am.  Rep.  173; 
Hinxi.  448,  88  Am.  Dec.  76;  Ahern  v.  Patrick  v.  Marshall,  2  Bibb  (Ky.)  40, 
freeman,  46  Minn.  156,  48  N.  W.  677,  4  Am.  Dec.  670;  Blight  v.  Banks,  6  T. 
24  A.  S.  R.  206;  Priest  v.  Chouteau,  85  B.  Mon.  (Ky.)  192, 17  Am.  Dec.  136; 
Mo.  398,  55  Am.  Rep.  373;  Dickerson  Dusom  v.  Roos,  123  La.  835,  49  So,  590, 
J.  Tilli aghast,  4  Paige  (N.  Y.)  215,  131  A.  S.  R.  375;  Knight  v.  Dyer,  57 
»  Am.  Dec.  528;  Polk  v.  Gallant,  22  Me.  174,  99  Am.  Dec.  765;  Knapp  v. 
*Lp-  3S5,  34  Am.  Dec.  410;  Green  v.  Bailey,  79  Me.  195,  9  Atl.  122, 1  A.  S. 
f  iler*  ^61  N.  C.  24,  76  S.  E.  505,  44  R.  295;  Batt  v.  Mallon,  151  Mass.  477, 
£*- A_  <  XS.)  231;  Vallely  v.  Grafton  25  N.  E.  17,  7  L.R.A.  840;  Swasey  v. 
first  2ST»t.  Bank,  14  N.  D.  580,  106  N.  Emerson,  168  Mass.  118,  46  N.  E.  426, 
it  o-2'7*'  116  A.  S.  R.  700,  5  L.R.A.  60  A.  S.  R.  368;  Harper  v.  Bibb,  34 
J*:**-  )  387;  Beck  v.  Uhrich,  13  Pa.  St.  Miss.  472,  69  Am.  Dec.  397;  Thompson 
5*'  S3,  Am.  Dec.  507;  Sraitheal  v.  v.  Lyon,  20  Mo.  155,  61  Am.  Dec.  599; 
^a5%  IX.  Humph.  (Tenn.)  491,  34  Am.  Houx  v.  Seat,  26  Mo.  178,  72  Am.  Dec. 
gc.   €5«^.  Briscoe  v.  Bronaugh,  1  Tex.  202;  Climer  v.  Wallace,  28  Mo.  556, 


32fi 

a  iu  ^^     Am.  Dec.  108;  Murrell  v.  Man-  75  Am.  Dec.  135;  Hogan  v.  Jaques,  19 

rttUnci» 85  Tex-  22» ia  s-  w-  880>  34  N-  J-  Ec*- 123> 97  Am-  Dec-  644'»  Haves 

v.*    V^*^  7775  Scott  v-  Farmers,  etc.,  v.  Nourse,  114  N.  Y.  595,  22  N.  E.  40, 

Mt.   -&^*nk,  97  Tex.  31,  75  S.  W.  7, 104  11  A.  S.  R.  700;  Sweetland  v.  Buell, 


w  ^     **•  8355  Dietrich,  v.  Hutchinson,  164  N.  Y.  541,  58  N.  E.  663,  79  A.  S. 

gjj8;  *jr       134,  50  Atl.  810,  87  A.  S.  R.  R.676;  Jones  v.  Zollicoffer,  4  N.  C.  645, 

P    '     -*^-«^mchburg  Perpetual  Bldg.,  etc.,  7  Am.  Dec.  708;  Anketel  v.  Converse, 

5^:  Xv^    Fellers,  96  Va,  337,  31  S.  E.  17  Ohio  St.  11,  91  Am.  Dec.  115 ;  Noe 


u  ^^  —    A.  S.  R.  851;  Cutler  v.  James,  v.  Smith,  (Okla.)  169  Pac.  1108,  L.R.A. 

SL       i,s*-  173,  24  N.  W.  874,  54.  Am.  1918C  435;  Heister  v.  Portner,  2  Bin. 

2     -rQ*>3.  (Pa.)  40, 4  Am.  Dec.  417;  Billington  v. 

01  V^A-— «a  v.  Polk  County  Copper  Co.,  Welsh,  5  Bin.  (Pa.)  129,  6  Am.  Dec. 

w;i      ^^  493,  16  U.  S.  (L.  ed.)  203;  406;  Price  v.  Junkin,  4  Watts  (Pa.) 

Jluao:r^   v  Wftll?  6  Wall   33^  18  jj   s  g^  28  Am.  Dec.  685;  Blight  v.  Schenck, 

IT^.  )  727;  Townsend  v.  Little,  109  10  Pa.  St.  285,  51  Am.  Dec  478;  Per- 

":5*-     S04,  3  S.  Ct.  357,  27  U.  S.  (L.  kins  v.  Hays,  Cooke   (Tenn.)   163,  5 

yr'        i€12;    Robinson    ▼.    Clapp,    65  Am.  Dec.  680;  White  v.  Dougherty,  1 

um>r_    3^  32  Ati.  939,  29  L.R.A.  582;  Mart.  &  Y.  (Tenn.)  309,  17  Am.  Dec. 

iu   SP*  v-  Equitable  Securities  Co.,  802;  Sydnor  v.  Roberts,  13  Tex.  598, 

114  ^*a  604,  40  S.  E.  787,  56  L.R.A.  65  Am.  Dec.  84;  Rorer  Iron  Co.  v. 
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grantee  takes  his  conveyance  with  notice  of  an  outstanding  equity  or 
an  unrecorded  deed,  a  bona  fide  purchaser  from  him  without  notice 
is  entitled  to  protection.8  One  holding  the  legal  title  under  a  patent 
from  the  government  may  confer  a  good  title  by  a  conveyance  to  a 
bona  fide  purchaser  though  the  land  was  charged  in  the  hands  of  the 
patentee  with  equities  in  favor  of  third  persons,4  and  a  bona  fide 
purchaser  may  acquire  a  good  title  as  against  the  rights  of  the  govern- 
ment to  have  the  patent  set  aside  for  fraud  or  the  like.5  This  princi- 
ple affording  protection  against  secret  equities  falls  within  the  maxim 
that  "where  equities  are  equal  the  law  will  prevail."  6 

452.  Purchaser  of  Equity  Generally.— The  protection  afforded  a 
bona  fide  purchaser  by  a  court  of  equity  extends,  as  a  general  rule, 
only  to  persons  purchasing  and  acquiring  the  legal  title,  and  not  to 
the  purchaser  of  an  equitable  title.  Where  the  purchase  is  only  of 
the  equitable  title,  it  is  taken  with  all  its  imperfections  and  equities, 
notwithstanding  a  valuable  consideration  may  have  been  given,  and 
there  may  have  been  no  notice  of  the  equity  or  defense  against  the 
title.7  Such  a  purchaser  knowing  that  the  legal  title  is  outstanding 
cannot  claim  protection  like  one  getting  the  legal  title.  The  fact 
that  the  legal  title  is  not  in  his  vendor  is  notice  of  the  risk  he  assumes 
in  buying  a  mere  equity,  and  he  takes  only  what  his  vendor  can  con- 
vey, or  that  which  his  vendor  can  call  upon  a  court  of  equity  to  re- 

Trout,  83  Va.  397,  2  S.  E.  713,  5  A.  S.  4.  Wilson  v.  Wall,  6  Wall.  83,  18  U. 

R.  285;  Snyder  v.  Grandstaff,  96  Va.  S.    (L.  ed.)    727;   Hennessy  v.  Blair, 

473,  31  S.  E.  647,  70  A.  S.  R.  863;  Hail  107  Tex.  39,  173  S.  W.  871,  Ann.  Cas,. 

v.  Delaplaine,  5  Wis.  206,  68  Am.  Dec.  1918C  474;  Schnee  v.  Schnee,  23  Wis. 

57 ;  Bassett  v.  Nosworth y,  Finch.  102,  377,  99  Am.  Dec.  183. 

2  White  &  T.  Lead.  Cas.  7th  ed.  130,  21  5.  United  States  v.  Burlington,  etc., 

Eng.   Rul.    Cas.   702;   Agra  Bank  v.  R.  Co.,  98  U.  S.  334,  25  U.  S.  (L,  ed.) 

Barry,  L.  R.  7  H.  L.  135,  21  Eng.  Rul.  198 ;     Colorado     Coal,     etc.,    Co.     v. 

Cas.  784;  Pilcher  v.  Rawlins,  L.  R.  7  United  States,  123  U.  S.  307,  8  S.  Ct. 

Ch.  259,  41  L.  J.  Ch.  485,  25  L.  T.  N.  131,  31  U.   S:    (L.  ed.)    182;  United 

S.  921,  20  West.  Rep.  281,  21  Eng.  states  v.  California,  etc.,  Land  Co.,  148 

Rul.  Cas.  729.  tj.  S.  31,  13  S.  Ct.  458,  37  U.  S.  (L. 

Note:  21  Eng.  Rul.  Cas.  717.  ed>)  354.  United  States  v#  Detroit  Tim_ 

255,  16  S.  Ct.  754  40  US    (L   ed.)    282  50  tj.  g    (L  ed  }  499 

De^  ^^y^jS^hP^  a*  Shann°n  V'  Ha"'  ?2  ^  354'  22 
406,' 8  Am.  Dec.  144;  Morse  v.  Curtis;  ^V Re1pQ-  ^  Bernard  v  Benson,  58 

140  Mass.  112,  2  N.  E.  929,  54  Am.  Ztt'  l91'  i?8  Pa*  **?>  £7  A"  I?' 
Rep.  456 ;  Mullins  v.  Butte  Hardware  I™1'  See  E<Jurrr'  voL  10>  PP-  385~ 
Co.,  25  Mont.  525,  65  Pac.  1004,  87  A.  38J>*  ^ 

S.  R.  430;  Jackson  v.  Given.  6  Johns.  7-  Bruschke  v.  Wright,  166  111.  183, 
(N.  Y.)  137,  5  Am.  Dec.  328;  Wood  46  N-  E.  813,  57  A.  S.  R.  125;  York  v. 
v.  Chapin,  13  N.  Y-.  509,  67  Am.  Dec.  McNutt,  16  Tex.  13,  67  Am.  Dec.  607 ; 
62:  Coombs  v.  Aborn,  29  R.  I.  40,  68  Shoufe  v.  Griffiths,  4  Wash.  161,  30 
Atl.  817,  14  L.R.A.(N.S.)  1248;  Lon-  Pac.  93,  31  A.  S.  R.  910;  Lowther  Oil 
don  v.  Youmans,  31  S.  C.  147,  9  S.  E.  Co.  v.  Miller-Sibley  Oil  Co.,  53  W.  Va. 
775,  17  A.  S.  R.  17.  501,  44  S.  E.  433,  97  A.  S.  R.  1027. 
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quire  the  holder  of  the  legal  title  to  convey  to  him.8    He  also  takes  as 
«  general  rule  subject  to  equities  in  favor  of  third  persons  prior  in 
point  of  time,  as  where  equities  are  otherwise  equal  the  older  in  point 
of  timo  prevails.9  The  equities  being  otherwise  equal  nothing  but  the 
tegal  title  will  give  priority  to  the  equity  junior  in  point  of  time.10 
The  fact  that  the  vendor  holds  under  a  deed  which  purports  to  convey 
to  him    the  legal  title  is  not  sufficient  if  in  fact  the  legal  title  is  out- 
standing,11 and  if  a  person  relies  on  the  records  to  establish  his  title 
to  realty  and  to  relieve  him  of  knowledge  of  secret  liens  known  to  his 
grantor,  the  record  itself  must  show  a  chain  of  conveyances  which 
disci  oses  a  perfect  title  in  the  grantor.12    One  therefore  taking  a  deed 
correctly  describing  a  parcel  of  real  estate  is  not  entitled  to  protection 

8.    JL.o~wther  Oil  Co.  v.  Miller-Sibley  Am.  Dec.  472;  Anketel  v.  Converse,  17 

Oil  Co.,   53  W.  Va.  501,  44  S.  E.  433,  Ohio  St.  11,  91  Am.  Dec.  115;  Bush  v. 

97  A.     & .  R.  1027.  Bush,  3  Strob.  Eq.  (S.  C.)  131,  51  Am. 

9-     S  lairras  v.  Caig,  7  Cranch  34,  3  U.  Dec.    675 ;    Perkins   v.    Hays,    Cooke 

f  (!-•    «d.)  260;  Sampeyreae  v.  United  (Tenn.)  163,  5  Am.  Dec.  680;  Craig  v. 

^es,       7  Pet.  222,  8  U.  S.   (L.  ed.)  Leiper,  2  Yerg.  (Tenn.)  193,  24  Am. 

065  ;    "V^attier  v.  Hinde,  7  Pet.  252,  8  U.  Dee.  479 ;  Smitheal  v.  Gray,  1  Humph. 

£•(*!■_       ed.)   675;  Boone  v.  Chiles,  10  (Tenn.)   491,  34  Am.   Dec.   664;   In- 

pet-         H-*77,    9    U.    S.    L.    ed.)     388;  gram  v.  Morgan,  4  Humph.   (Tenn.) 

it  ^    °-tx:non  v-  Upshaw,  1  How.  56,  11  66,  40  Am.  Dec.  626;  Williams  v.  Love, 

Vt  *>-     <  X,.  ed.)  46;  Lea  v.  Polk  Co.  Cop-  2  Head  (Tenn.)  80,  73  Am.  Dec.  191; 

p*rN  ^oxanty,  21  How.  493, 16  U.  S.  (L.  York  v.  McNutt,  16  Tex.  13,  67  Am. 

%•>     SO 3;  Hawley  v.  Diller,  178  U.  S.  Dec.  607;  Daniel  v.  Mason, 90  Tex.  240, 

ii&  S°  S-  Ct-  986>  M  u-  s-  (L-  ^  38  S-  W-  161>  59  A-  S;  R- 815;  Hen- 

i£V>.  "X»  obey  v.Kilbourne,  222  Fed.  760,  nessy  v.  Blair,  107  Tex.  39,  173  S.  W. 
y*  *-*-     <3.  A.  308,  Ann.  Cas.  1918C  470;  871,  Ann.  Cas.  1918C  474;  Doswell  v. 


13   ^ —      ^r.  Holly  Mfg.  Co.,  100  Ala.  326,  Buchanan,  3  Leigh  (Va.)  365,  23  Am. 

liYvJ^*-  948>  46  A-  s-  R-  56J  Bvers  v*  Dec-  280»  Wasserman  v.  Metzger,  105 
P^V^^  12  Ark.  218,  54  Am.  Dec.  271;  Va.  744,  54  S.  E.  893,  7  L.R.A.(N.S.) 
p*^*  _2^-  McPherrin,  48  Colo.  522,  111  1019;  Shoufe  v.  Griffiths,  4  Wash.  161, 
H^Sr  ^a>  21  ***-  Ca&  46°  *  Bruschke  v.  30  Pac.  93,  31  A.  S.  R.  910 ;  Thomas  v. 
A  <^**^t  166  111.  183,  46  N.  E.  813,  57  Scougale,  90  Wash.  162,  155  Pac.  847, 
B1*J^~  ^  125'>  GaUion  v-  McCaslin,  1  Ann.  Cas.  1918C  452;  Lowther  Oil  Co. 
F&fi      ^-  O^-)  91>  12  Am-  Dec-  208"'  v.  Miller  Sibley  Oil  Co.,  53  W.  Va,  501, 

Dec      ^^S*  v-  Barde>  21  Ia"  346»  89  Am'  **  S-  E-  433»  97  A-  S-  R-  1027- 

229  ~   -^^^i  Churchill  v.  Morse,  23  Ia.       Noteg:  34  Am.  Dec.  413;  31  A.  S.  R. 

21  p<r     S  Am-  Dec'  422^WlckiU-  S^lth'  9*4;  Ann.  Cas.  1918C  456. 

*•  *S^^?  412'  3P^*  Srep*  f£'  f  S?       See  Equity,  vol.  10,  pp.  386-387. 

18  A^llSson,lT•  £'  Mon*J (    yJ      •  *       10.  Anketel  v.  Converse,  17  Ohio  St. 

5  (*tV^\?*c\  21£>  **ynAard£  N°5f7S'  U,   91    Am.    Dec.    115;    Roret    Iron 

Wal^?:  (M<y  468,  i^u  'iftQ7  Co.  v.  Trout,  83  Va.  397,  2  S.  E.  713, 
A**       .^^^a  7.  Hargroves,  42  Miss.  18,  9/    -  .    Q  „  0A-  ' 

NnvT    -*-->ec.  429;  Johnson  v.  Hayward,  / 4  n„~„  «  t.*;™».  o  v^o.  /t0««  ^ 

2^-  =157,  103  N.  W.  1058,  12  Ann.  1QJH^  TfJ?$S  2  Tw*  (Tan"-) 
£*-       *=S00,  5  L.B.A.(N.S.)  112;  Grim-  193>  «■ A""-  D«\ *™- 

x    ^-**».  Dec.  230;  Polk  v.  Gallant,  24  363, 119  N.  W.  381,  124  A.  S.  R.  855, 
»•  _0.     395  34  Am.  Dec.  410;  Winborn  13  L.R.A.(N.S-)  430.    See  also  Steele 

\ ^«=fc-»rell,  38  N.  C.  117,  40  Am.  Dec.  v.  Spencer,  1  Pet.  552,  7  U.  S.  (L.  ed.) 
%S*e  _     poUett  v  ReesCi  20  ohio  546!  55259, 
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as  a  bona  fide  purchaser  if  his  grantor  had  secured  no  tide  because 
the  description  in  the  deed  to  him  did  not  cover  the  property  sought 
to  be  conveyed.18  Where  one  has  acquired  an  equitable  interest  in 
land  he  may  thereafter  acquire  in  good  faith  the  legal  title  in  support 
of  his  equity,  and  claim,  by  reason  of  his  acquisition  of  the  legal  title, 
protection  as  a  bona  fide  purchaser.14  And  where  one  holds  the  legal 
title  subject  to  an  outstanding  equity,  he  may,  it  seems,  buy  in,  in 
feood  faith  and  for  value,  such  equity  from  the  ostensible  owner  and 
claim  protection  as  against  a  third  person  to  whom  the  equity  so  pur- 
chased had  been  assigned.15 

453.  Where  Subsequent  Equity  the  Better. — The  holder  of  a  prior 
equity  may  be  estopped  by  his  conduct  and  laches  from  asserting  it 
against  a  bona  fide  purchaser  of  a  later  equity; 16  and  an  equity  junior 
in  point  of  time  may  under  some  circumstances  constitute  a  better 
equity  than  one  prior  in  point  of  time  and  as  such  entitled  to  prefer- 
ence,17 as  where  two  equities  are  derived  from  a  common  source  and 
the  junior  equity  is  founded  on  a  bona  fide  purchase  for  value  and  the 
older  equity  on  a  voluntary  transaction.  This  is  exemplified  in  a  well 
considered  case,  decided  however  by  a  divided  court,  in  which  it 
appeared  that  a  father  intended  by  a  voluntary  conveyance,  which 
recited  a  valuable  consideration,  to  convey  land  to  his  daughter,  but 
by  mistake  the  husband  was  named  as  the  grantee  and  also  the  land 
intended  to  be  conveyed  was  misdescribed.  The  land  passed  from 
the  husband*  into  the  hands  of  a  bona  fide  purchaser  who  brought 
suit  to  correct  the  mistake  in  the  description,  and  the  wife  filed  a  cross 
bill  to  correct  the  mistake  in  naming  the  grantee  and  to  perfect  her 
equity.  It  was  held  that  even  though  the  wife  had  an  equity  enforce- 
able against  the  father,  the  equity  of  the  bona  fide  purchaser  was 
superior,  though  junior  in  point  of  time.18 

454.  Particular  Equities  Generally. — The  doctrine  that  courts  of 
equity  will  not  grant  relief  against  bona  fide  purchasers  without  notice 
has  always  been  adhered  to  as  an  indispensable  muniment  of  title.  It 
is  wholly  immaterial  of  what  nature  the  equity  is,  whether  it  is  found- 
ed on  a  lien  or  incumbrance,  or  trust,  or  a  fraud,  or  any  other  claim.19 

•  Thus  a  resulting  trust  arising  from  the  payment  of  the  consideration 
for  a  conveyance  of  land  will  hot  be  enforced  against  a  bona  fide  pur- 

13.  Hess  v.  Hodges,  (Ala.)  78  So.  17.  German  Mut.  Ins.  Co.  v.  Grim, 
85,  L.R.A.1918D  858.  32  Ind.  249,  2  Am.  Rep.  341;  Moore  v. 

14.  United  States  v.  Detroit  Timber,  Holcombe,  3  Leigh  (Va.)  597,  24  Am. 
etc.,  Co.,  200  U.  S.  321,  26  S.  Ct.  282,  Dec.  683.  See  also  Wasserman  v. 
50  U.  S.  (L.  ed.)  499.  Metzger,  105  Va.  744,  54  S.  E.  893,  7 

15.  Hockenhull  v.  Oliver,  80  Ga.  89,  L.R.A.(N.S-)  1019. 

4  S.  E.  323,  12  A.  S.  R.  235.  18.  German  Mut.  Ins.  Co.  v.  Grim, 

16.  Springle    v.    Morrison,    3    Litt.  32  Ind.  249,  2  Am.  Rep.  341. 

(Ky  )  52,  14  Am.  Dec.  41;  Follett  v.  19.  Snyder  v.  Grandstaff,  96  Va.  473, 
Reese,  20  Ohio  546,  55  Am.  Dec.  472.      31  S.  E.  647,  70  A.  S.  R.  863. 
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chaser  for  value;  80  nor  the  equity  of  one  who  has  given  an  absolute 
deed  which  in  equity  is  considered  as  a  mortgage  because  given  as 
security ; 1  and  as  the  interest  of  one  who  has  an  executory  contract  for 
the  purchase  of  land  is  equitable  merely,  a  subsequent  bona  fide  pur- 
chaser from  the  vendor  takes  the  legal  title  free  from  such  equity.2 
A  docree  in  equity  which  requires  a  person  to  convey  the  legal  title 
by  executing  a  deed  does  not  itself  convey  the  legal  title ;  until  such 
conveyance  the  legal  title  remains  in  the  person  against  whom  the 
decree  is  directed.    A  purchaser  of  the  interest  of  the  party  in  whose 
favor  tdae  decree  is  rendered  takes  only  an  equitable  title  and  therefore 
subject  to  prior  equities.8    A  right  of  subrogation  will  not  be  enforced 
where    -the  right  of  a  bona  fide  purchaser  has  intervened.4    Where  a 
persoxx    having  no  title  to  land  executes  a  warranty  deed  therefor  and 
subsequently  acquires  the  title,  such  after  acquired  title  will  inure  by 
w*y    of  estoppel  to  the  benefit  of  the  grantee  as  against  the  grantor 
and    s-uxbsequent  purchasers  from  the  grantor  with  notice,  actual  or 
eonst-xrxnctive,  of  the  prior  conveyance,5  but  it  has  been  held  otherwise 
as  to  a.    subsequent  purchaser  for  value  and  without  notice  of  the  prior 
^toV'oy^ance,*  and  in  this  connection  it  has  been  held  that  the  record 
?*  the     prior  conveyance  before  the  grantor  therein  acquired  the  title 
1?5>**     constructive  notice  to  the  second  purchaser  of  the  existence  of 
sncli    jr»xior  deed,  as  a  purchaser  is  not  required  to  search  the  records 
for    conveyances  made  by  his  grantor  prior  to  the  time  the  records 
snow    *:!at  the  title  vested  in  his  grantor.7    In  case  of  land  constituting 
in  ^^Ivxity  partnership  assets,  a  bona  fide  purchaser  may  be  entitled  to 
p  °*^citaon  against  the  equity  of  partnership  or  firm  creditors  to  have 
1    ail>t>lied  in  discharge  of  the  firm  debts.8    One  purchasing,  without 
0   fctci^^  property  on  which  stands  a  party  wall,  takes  his  property  free 
*  0tx*    -the  obligation  to  contribute  to  the  cost  upon  making  use  of  the 

lln»f    ^^  v-  Smith'  (0kla-)  169  Pac-  5-  Not«:  41  A.  S.  R.  722.    See  Es- 

•^S»    X.R. A.1918C .  436.    As  to  result-  toppel,  vol.  10,  pp.  678,  679,  as  to  the 

tYul.  t:rxist  arising  from  the  payment  of  estoppel  of  the  grantor  in  a  warranty 

o    ^p*sideration,  see  Trusts,  vol.  26,  deed  to  assert  an  after  acquired  title.  * 

1    i9    _. ,,    ™ ,      o.  -c  ^  AA*     6-  Ford  v-  Unity  Chureh  Soe->  120 

1  V   Satterfield  v.  MaJone,  35  Fed.  445,  Mo  498j  25  s  w  394>  ^  A  g  R  m 
3    i^i5^?0?*1  T;  J*CW?*>  A9- N*   23  L.R.A.  561. 
sWq'  12n'  F  £"£  -DeCVT^4  FS?"       7-  Ford  v-  Unitv  Church  Soc,  120 

fe\Cart^  3  ll'fZ  JL  \i  JS1  Mo-  498>  25  S-  W-  394,  41  A.  S.  K  711, 
-*  Am.  Dec.  230.    As  to  when  an  abso-  90  t  p  a  k*i 

lute  deed  intended  as  a  security  will  be  ■   ^  t     oqt  p  a   k*k 

deemed  a  mortgage,  see  Mortgages,      «  aj  l.ka  m  . 

vol  19  t>  244  etseli  See  Reoords,  vol.  23,  pp.  209,  210. 

i  Black  v.  Hills,  36  111.  376,  87  Am.  A  *  Cundy  v  Hall,  208  Pa.  St.  335,  57 

Dec.  224.    See  supra,  par.  301.  AtL  761>  101  A-  S.  R.  938;  Spencer  v. 

S.  Winborn  v.  Gorrell,  38  N.  C.  117,  Jones,  92  Tex.  516,  50  S.  W.  118,  71  A. 

40  Am.  Dec.  456.  S.  R.  870.    See  Partnership,  vol.  20, 

4.  Ahern  v.  Freeman,  46  Minn.  156,  p.  850  et  seq.,  as  to  when  land  consti- 

48  N.  W.  677,  24  A.  S.  R.  206.  *ntes  partnership  assets,  etc. 
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wall.9  A  conveyance  the  execution  of  which  has  been  coerced  by 
duress  per  minas  is  voidable  merely  and  the  right  of  the  grantor  to 
have  it  set  aside  is  in  the  nature  of  an  equity  which  will  not  be  en- 
forced after  the  land  has  been  teconveyed  and  has  passed  into  the 
hands  of  a  bona  fide  purchaser.10 

455.  Right  to  Remove  Fixtures. — A  chattel  may  be  so  annexed  to 
the  freehold  as  to  become  under  ordinary  circumstances  a  part  of 
the  realty  and  yet  the  right  to  remove  it  be  retained  by  the  party  an- 
nexing it.  This  right  of  removal,  however,  according  to  the  better 
view,  is  in  the  nature  of  an  equitable  right  and  cannot  be  enforced 
against  a  bona  fide  purchaser  of  the  land  without  actual  or  construc- 
tive notice  of  the  right.11  Thus  where  a  fence  is  erected  by  adjoining 
landowners  entirely  upon  the  land  of  one,  under  an  oral  agreement 
that  each  party  should  own  and  be  entitled  to  remove  the  portion  of 
the  fence  erected  by  him,  it  nevertheless  becomes  a  part  of  the  free- 
hold and  passes  to  a  bona  fide  purchaser  of  the  land  on  which  it  was 
erected,  the  right  of  removal  by  the  other  landowner  being  in  the 
nature  of  an  equity.12 

456.  Reformation  of  Instruments. — A  bona  fide  purchaser  will  take 
free  from  the  equitable  right  of  a  prior  grantee  or  mortgagee  to  have 
his  deed  or  mortgage  reformed,  as  where  it  is  sought  to  have  it  re- 
formed so  as  to  include  land  omitted  or  misdescribed  or  the  like.13 
Nor  can  a  mortgage  be  reformed  as  against  such  a  purchaser  so  as  to 
make  the  terms  more  onerous.14  The  same  principle  is  applied  as 
regards  the  equitable  right  of  a  grantor  to  have  the  deed  reformed  so 
as  to  limit  it  in  its  operation.16    Reformation  may  be  decreed  against 

9.  Hawkes  v.  Hoffman,  56  Wash.  264,  6  Pac.  255,  52  Am.  Rep.  629; 
120,  105  Pac.  156,  24  L.R.A.(N.S.)  C\ imer  v.  Wallace,  28  Mo.  556,  75  Jim. 
1038.  Dec.  135.    As  to  when  fences  are  to  he 

10.  Somes  v.  Brewer,  2  Pick,  regarded  as  fixtures,  see  Fixtures,  vol. 
(Mass.)   184,  13  Am.  Dec.  406.     See  11,  p.  1075. 

Duress,  vol.  9,  p.  724.  13.  Moelle  v.  Sherwood,  148  U.  S. 

11.  Hopewell  Mills  v.  Taunton  Sav.  21,  13  S.  Ct;  426,  37  U.  S.  (L.  ed.) 
Bank,  150  Mass.  519,  23  N.  E.  327,  15  350 ;  Davis  v.  Ward,  109  Cal.  186,  41 
A.  S.  R.  235,  6  L.R.A.  249;  Union  Cent.  Pac.  1010,  50  A.  S.  R.  29;  Carter  v. 
L.  Ins.  Co.  v.  Tillery,  152  Mo.  421,  54  Champion,  8  Conn.  549,  21  Am.  Dec. 
S.  W.  220,  75  A.  S.  R.  480  and  note;  695;  Halloway  v.  Platner,  20  la.  121, 
Tibbetts  v.  Home,  65  N.  H.  242,  23  Atl.  89  Am.  Dec.  517;  Hanold  v.  Kay,  64 
145,  23  A,  S.  R.  31, 15  L.R.A.  56;  Muir  Mich.  439,  31  N.  W.  420,  8  A.  S.  R. 
v.  Jones,  23  Ore.  332,  31  Pac.  646,  19  835;.  Wilcox  v.  Leominster,  43  Minn. 
L.R.A.   441 ;   Landigan   v.   Mayer,  32  541,  45  N.  W.  1136,  19  A.  S.  R.  259 ; 

'Ore.  245,  51  Pac.  649,  67  A.  S.  R.  521.  Baker  v.  Bartlett,  18  Mont  446,  45 
But  see  Russell  v.  Richards,  10  Me.  429,  Pac.  1084,  56  A.  S.  R.  594;  Melms  v 
25  Am.  Dec.  254.  Pabst  Brewing  Co.,  93  Wis.  153,  66  N. 

Notes :  15  L.R.A.  56 ;  19  L.R.A.  443.  W.  518,  57  A.  S.  R.  899. 

See  Fixtures,  vol.  11,  p.   1057  et       14.  Stewart  v.  Walker,  80  Neb.  68, 
seq.,  as  to  what  constitutes  fixtures  gen-  113  N.  W.  814, 127  A.  S.  R.  747. 
erally.  15.  Snyder   v.    Grandstaff,   96   Va. 

12.  Rowand  v.  Anderson,  33  Kan.^^3,  31  S.  E.  647,  70  A.  S.  R.  86a 
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oae  if  he  does  not  occupy  the  position  of  a  bona  fide  purchaser,  as 
where  he  purchases  with  notice  of  the  mistake  in  a  prior  deed  or 
Mortgage.16 

457.  Fraud  Generally. — Where  a  conveyance  is  procured  by  the 

fraud,  of  the  grantee  and  for  such  reason  is  voidable  at  the  suit  of  tho 

grantor,  his  right  to  have  it  set  aside  is  a  mere  equity  which,  cannot 

**  enforced  against  a  subsequent  bona  fide  purchaser  taking  under  a 

conveyance  from  such  grantee.17    And  it  has  been  held,  where  a  pur- 

ciasojr    secured  by  fraud  an  executory  contract  for  the  sale  of  land 

tfhicl*  he  assigned  to  a  bona  fide  purchaser  to  whom  by  the  agreement 

of  tfcx^    parties  the  conveyance  was  made,  that  such  grantee  is  entitled 

to  pa^o-fcection  to  the  same  extent  as  though  the  grantor  had  conveyed 

^  #>e    original  purchaser  and  the  latter  had  conveyed  to  the  grantee.18 

ftit    i-fc    is  held  that  an  execution  sale  is  void  and  not  merely  voidable 

whex-Q     the  purchaser  is  guilty  of  fraud  stifling  competition,10  and 


tiler^*Tore  the  grantee  of  such  a  purchaser  acquires  no  title  though  his 
P^ctxase  is  for  value  and  without  notice  of  the  fraud  rendering  the 
exeo v*  ^ion  sale  void.2a  Where  a  conveyance  is  made  by  a  debtor  with 
1K*feX:*^"  to  defraud  I113  creditor,  his  grantee,  if  he  is  a  bona  fide  pur- 
cuas^^  for  value,  takes  free  from  the  claims  of  creditors  of  the  grant- 
or »  ^  protection  is  also  given  to  a  bona  fide  purchaser  from  a  grantee 
^  ^vxcli  a  deed  who  was  cognizant  of  or  a  participant  in  the  fraud  and 
vCnxVxi  not  therefore  himself  claim  protection.* 


v^      Rbtormation   o*   Instruments,  760, 138  C.  C.  A.  308,  Ann.  Cas.  1918C 

V     23,  pp.  340-341.  470. 

f^*-*i.  Willis  v.   Henderson,  4   Scam.  19.  See    Executions,    vol.    10,    p. 

^V-i  13,  38  Am.  Dec.  120.  1305. 

^   **7.  Fletcher  v.  Peck,  6  Craneh  87,  20.  Barnes  v.  Meeds,  30  N.  C.  292, 

?   Tl.  S.  (L.  ed.)  162;  Tobey  v.  Kil-  40  Am.  Dec.  390. 

:**>Xime,  222  Fed.  760,  138  C.  C.  A.  1.  Astor  v.  Wells,  4  Wheat.  466,  4 

5^8,  Ann.  Cas.  1918C  470;  Henry  v.  U.  S.  (L.  ed.)  616;  Choteau  v.  Jones, 

fillips,  163  Cal.  135,  124  Pac.  837,  11  111.  300,  50  Am.  Dec*  460 ;  Craig  v. 

^Jin.  Cas.  1914A  39;  Somes  v.  Brew-  Zimmerman,  87  Mo.  475,  56  Am.  Rep. 

^*,  2  Pick.  (Mass.)  184,  13  Am.  Dec.  466;  Anderson  v.  Roberts,  18  Johns. 

^06;  Hafter  v.  Strange,  65  Miss.  323,  (N.  Y.)  515,  9  Am.  Dec.  235;  Fluegel 

5  So.  190,  7  A.  S.  R.  659 ;  Younger  v.  v.  Henschel,  7  N.  D.  276,  74  N.  W. 

35oge,  211  Mo.  444,  111  S.  W.  20,  18  996,  66  A.  S.  R.  642 ;  Garland  v.  Rives, 

Xj.R.A.(N.S.)     94;    American    Sugar  4*  Rand.  (Va.)  282,  15  Am.  Dec.  756. 

defining  Co.  v.  Fancher,  145  N.  Y.  Note:  9  L.R.A.  415. 

552,  40  N.  E.  206,  27  L.R.A.  757;  Fet-  See  Fraudulent  Conveyances,  vol. 

terman   v.    Murphy,   4   Watts    (Pa.)  12,  p.  533. 

424,  28  Am.  Dec.  729;  Merck  v.  Merck,  2.  McKee  v.  West,  141  Ala.  531,  37 

83  S.  C.  329,  65  S.  E.  347, 137  A.  S.'R.  So.  740,  109  A.  S.  R.  54;  Choteau  v. 

815;  Snyder  v.  Martin,  17  W.  Va.  276,  Jones,  11  111.  300,  50  Am.  Dec.  460; 

41  Am.  Rep.  670;  Everts  v.  Agnes,  4  Dugan  v.   Vattier,   3  Blackf.    (Ind.) 

Wis.  343,  65  Am.  Dec.  314.  245,  25  Am.  Dec.  105;  Wineland  v. 

Notes:  13  Am.  Dec.  420;  28  Am.  Coonce,  5  Mo.  296,  32  Am.  Dec.  320; 

Dec.  689.  Anderson  v.  Roberts,  18  Johns.    (N. 

18.  Tobey  v.  Kilbourne,  222  Fed.  Y.)   515,  9  Am.  Dec,  235;  Parks  v. 
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458,  Breaches  of  Trust. — Where  land  is  held  in  trust  a  purchaser 
from  the  trustee  takes  subject  to  the  equities  of  the  beneficiary  bind- 
ing the  land  in  the  hands  of  the  trustee,  if  he  does  not  occupy  the 
position  of  a  purchaser  for  value  or  if  he  takes  with  notice  that  the 
sale  is  in  violation  of  the  rights  of  the  beneficiary ; s  but  where  land 
is  sold. by  a  trustee  or  quasi  trustee  under  a  general  power  of  sale,  the 
purchaser  may  claim  protection  as  a  bona  fide  purchaser  for  value  as 
against  the  right  of  the  beneficiary  to  have  the  sale  set  aside  as  in  fraud 
of  the  trust.4  Where  a  general  power  of  sale  is  given  a  trustee  in  a 
deed  of  trust  to  secure  an  indebtedness,  a  bona  fide  purchaser  is  not 
affected  by  secret  restrictions  on  the  power  to  sell ;  *  and  to  entitle  a 
purchaser  from  a  trustee,  having  general  power  to  sell  for  reinvest- 
ment or  the  like,  to  claim  protection  as  a  bona  fide  purchaser  no  duty 
rests  upon  the  purchaser  to  see  to  the  due  application  of  the  purchase 
money  by  the  trustee.6  Likewise  a  conveyance  by  a  trustee 
which  is  voidable  at  the  suit  of  the  beneficiaries  as  in  fraud  of  the 
trust,  the  grantee  being  a  participant  in  or  cognizant  of  the  fraud, 
cannot  be  set  aside  after  the  land  has  passed  into  the  hands  of  a  bona 
fide  purchaser.7  Where  a  trustee  or  quasi  trustee  has  general  authority 
to  release  a  mortgage  on  payment  of  the  indebtedness  secured,  and 
after  maturity  of  the  mortgage  a  release  is  given  without  actual  pay- 
ment, a  bona  fide  purchaser  of  the  land  on  the  faith  of  such  release  is 
entitled  to  protection  as  against  the  equitable  right  of  the  beneficiary 
to  have  the  release  set  aside ;  8  and  it  has  been  held  that  the  fact  that 
a  trust  deed  is  released  of  record  priorto  the  date  "on  or  before"  which 
the  note  secured  thereby  was  payable  is  not  a  circumstance  to  excite 
inquiry  by  an  intending  purchaser,  and  he  acquires  title  paramount 

Jackson,  11  Wend.   (N.  Y.)   442,  25  421,  5  U.S.  (L.  ed.)  661;  Whitfield  v. 

Am.  Dec.  656;  Ledyard  v.  Butler,  9  Burke,  86  Miss.  435,  38  So.  550,  109 

Paige  (N.  Y.)  132,  37  Am.  Dec.  379;  A.  S.  R.  714,  4  Ann.  Cas.  370.     As 

Newlin  y.  Osborne,  51  N.  C.  128,  72  to  the  general  duty  of  a  purchaser 

Am.  Dec.  566;  Van  Axnringe  v.  Mor-  from  a  trustee  to  see  to  the  applica- 

ton,  4  Whart.  (Pa.)  382,  34  Am.  Dec.  tion    of    the    purchase    money,    see 

517;  Coombs  v.  Aborn,  29  R.  I.  40,  68  Trusts,  vol.  25,  p.  1294. 

Atl.  817,  14  L.R.A.(N.S.)  1248;  Syd-  7.  Babcock  v.  Collins,  60  Minn;  73, 

nor  v.  Roberts,  13  Tex.  598,  65  Am.  61  N.  W.  1020,  51  A.  S.  R,  503;  An- 

Dec.  84;  White  v.  McGregor,  92  Tex.  derson  v.  Blood,  152  N.  Y.  285,  46  N. 

556,  50  S.  W.  564,  71  A.  S.  R.  875.  E.  493,  57  A.  S.  R.  515;  Price  v.  Jun- 

See  Fraudulent   Conveyances,  vol.  kin,  4  Watts  (Pa.)  85,  28  Am.  Dec. 

12,  p.  607.  685;    Van    Amringe    v.    Morton,    4 

3.  Note:  63  A.  S.  R.  467.  Whart.  (Pa.)  382,  34  Am.  Dec.  517. 

4.  Smith  v.  Willard,  174  111.  538,  51  Note:  63  A.  S.  R.  469. 


N.  E.  835,  66  A.  S.  R.  313. 
Note:  63  A.  S.  R.  468. 
See  Trusts,  vol.  26,  p.  1296. 


8.  Lennartz  v.  Quilty,  191  HI.  174, 
60  N.  E.  913,  85  A.  S.  R.  260 ;  Day  v. 
Brenton,  102  la.  482,  71  N.  W.  538,  63 


5.  Beatie  v.  Butler,  21  Mo.  313,  64  A.  S.  R.  460;  Bristow  v.  Thackston, 
Am.  Dec.  234.  187  Mo.  332,  86  S.  W.  94,  106  A.  S. 

6.  Wormley  v.  Wormley,  8  Wheat.  R.  472. 
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to  such  released  trust  deed  though  the  note  remained  unpaid.*    A 
purchaser  or  mortgagee  of  land  may  rely  on  the  discharge  of  a  prior 
mortgage  by  the  mortgagee  of  record,  even  though  it  may  have  been 
assigned,  if  the  assignment  has  not  been  recorded.10    On  the  other 
hand  that  a  satisfaction  of  a  mortgage  made  by  a  trustee  was  in  contra- 
vention of  his  trust  may  be  a  fact  of  which  a  purchaser  must  take 
notice,11  as  where  it  appears  by  the  record  that  such  mortgage  was 
received  by  the  mortgagee  as  trustee,  that  he  afterwards  became  the 
owner  of  the  property  subject  to  the  mortgage,  and  thereafter  satisfied 
it^  before  it  was  due,  and  while  his  interests  were  adverse  to  those  of 
his  beneficiaries.18 

Consideration 

459.  -  In  General. — To  entitle  one  to  protection  as  a  bona  fide  pur- 
chaser  bis  purchase  must  have  been  for  a  valuable  consideration,18  and 
the  f>«tyment  of  a  mere  nominal  consideration,  such  as  one  dollar  or 
the  li  Jc^,  is  not  considered  a  valuable  consideration  within  the  meaning 
°*  *bo  t^rm  as  so  used.14  The  mere  fact,  however,  that  the  considera- 
tion i^.  inadequate,  that  is,  that  it  is  less  than  the  market  value,  does 
not  necessarily  prevent  the  purchaser  from  occupying  the  position  of 
a  Pux-d^aser  for  value,1*  still  the  fact  that  a  person  offers  his  land  for 
^e  ^*     a  grossly  inadequate  price  may  be  a  suspicious  circumstance 


tartz  v.  Quilty,  191  111.  174,  Lynch,  28  Pa.  St  419,  70  Am  Dec. 
!.  913,  85- A.  S.  R.  260.  137. 

jiend  v.  Yahr,  126  Wis.  291,       Notes:  1  L.R.A.  797;  21  Eng.  RuL 
W.  997,  110  A.  S.  R.  924,  1  Cas.  727. 
£jlv*f^-  ( IS.)     891;     City     Bank    v.       14.  Morris  v.  Wicks,  81  Kan.  790, 
Sr^*       ^^  Wis.  653,  124  N.  W.  1000,  106  Pac.  1048,  19  Ann.  Cas.  319,  26 

S.  R.  62,  18  Ann.  Cas.  869.  Lii.A.(N.S.)  681;  Tinnin  v.  Brown, 
jirsch  v.  Tozier,  143  N.  Y.  390,  98  Miss.  378,  53  So.  780,  Ann.  Cas. 
!.  375,  42  A.  S.  R.  729 ;  Tweed-  1913A  1081;  Ten  Eyck  v.  Witbeck, 
Tweeddale,  116  Wis.  517,  93  N.  135  N.  Y.  40,  31  N.  E.  994,  31  A.  S.  R. 
,  96  A.  S.  R.  1003,  61  LJLA.  809  (overruling  earlier  cases  in  so  far 

as    inconsistent) ;     Wisconsin     Riiver 

v.  Tozier,  143  N.  Y.  390,  Land  Co.  v.  Selover,  135  Wis.  594, 116 

J.  375,  42  A.  S.  R.  729.  N.  W.  265,  16  L.R.A.(N.S.)  1073. 

"^Villis   v.   Henderson,  4   Scam.       Notes:    16   LJl.A.(N.S.)    1073;   19 

.3,  38  Am.  Dec.  120;  Brown  v.  Ann.  Cas.  321. 

18  111.  343,  68  Am.  Dec.  549;       15.  Beebe  Stave  Co.  v.  Austin,  92 

,  Blue,  38  111.  9,  87  Am.  Dec.  Ark.  248, 122  S.  W.  482, 135  A.  S.  R. 

Vestern  Grocer  Co.  v.  Alleman,  172 ;  Booker  v.  Booker,  208  111.  529,  70 

543,  106  Pac.  460,  135  A.  S.  N.  E.  709,  100  A.  S.  R.  250;  Koch  v. 

,  27  L.R.A.(N.S.)  620;  Blancb-  West,  118  la.  468,  92  N.  W.  663,  96 

cVt  TLr     "lyler,  12  Micb.  339,  86  Am.  Dec.  A.  S.  R.  394;  Ennis  v.  Tucker,  78  Kan. 

a  '    ^V^min  v.  Brown,  98  Miss.  378,  53  55,  96  Pac.  140,  130  A.  S.  R.   352; 

°\'^D,  Ann.  Cas.  1913 A  1081;  Rice  Slrong  v.  Whybark,  204  Mo.  341,  102 

T^^^^xce,  49  Mo.  231,  8  Am.  Rep.  129;   S.  W.  968, 120  A.  S.  R.  710, 12  L.R.A. 

v\^^on  v.  Tillinphast,  4  Paipe  (N.    (N.S.)   240;  Eastham  v.  Hunter,  102 

'*      ^15,  25  Am.  Dec.  52§;  Lloyd  v.  Tex.  145,  114  S.  W.  97,  132  A.  S.  R. 
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putting  the  purchaser  on  inquiry.16  The  consideration  to  be  valuable 
in  this  sense  may  be  other  than  the  payment  of  money,17  as  where  a 
conveyance  is  made  by  a  city  to  the  federal  government  in  considera- 
tion of  the  benefits  resulting  to  it  from  the  establishment  of  military 
quarters  on  the  land  and  the  making  of  valuable  improvements.18 
The  consideration  of  marriage  is  a  valuable  consideration  as  much  as 
money  paid,  and  is  frequently  spoken  of  by  the  courts  as  a  considera- 
tion of  the  highest  value.  It  is  therefore  well  settled  that  where  land 
is  conveyed  to  or  for  the  benefit  of  a  woman  nn  consideration  of  her 
contemplated  marriage,  which  is  in  fact  entered  into,  it  is  based  on 
such  a  valuable  consideration  as  to  entitle  her  to  protection  as  a  bona 
fide  purchaser  for  value,  the  transaction  being  otherwise  bona  fide.19 
The  title  to  money  deposited  in  bank  by  a  purchaser  with  directions 
to  turn  it  over  to  the  vendor  upon  his  depositing  a  deed,  passes  upon 
deposit  of  the  deed  and  the  crediting  of  the  money  to  the  account  of 
the  vendor,  notwithstanding  a  notice  by  the  broker  through  whom 
the  sale  was  made  that  the  deed  shall  not  be  delivered  until  his  com- 
mission is  paid,  so  that  the  bona  fides  of  the  transaction  will  not  be 
affected  by  notice  of  a  suit  concerning  the  title,  received  after  that 
time.20  A  conveyance  m  consideration  of  the  future  support  of  the 
grantor  for  life,  though  a  valuable  consideration  in  the  ordinary  sense, 
is  not  such  a  valuable  consideration  as  will  entitle  the  grantee  to  pro- 
tection as  against  secret  equities  binding  the  land  in  the  hands  of  the 
grantor.1  The  same  is  true  as  regards  the  agreement  of  the  purchaser 
to  account  or  pay  to  the  grantor  or  third  persons,  for  a  stated  period, 
the  whole  or  a  certain  proportion  of  the  net  profits  of  the  land 
conveved.* 

460.  Assumption  of  Indebtedness  to  Third  Person;  Giving  Negoti- 
able Paper. — Whether  the  assumption  by  the  purchaser  of  real  estate 
of  a  debt  of  his  vendor  due  to  a  third  person  is  a  sufficient  considera- 
tion to  make  him  a  bona  fide  purchaser,  in  the  absence  of  all  the  other 
elements  that  might  deprive  him  of  that  character,  depends  upon 
whether  or  not,  by  the  assumption  of  such  debt,  he  has  placed  himself 

854;  Bassett  v.  Nosworthy,  Finch  102,  255,  16  S.  Ct.  754,  40  U.  S.  (L.  ed.) 
2  White  &  T.  Lead.  Cas.  (7th  ed.)  130,  960. 

21  Eng.  Rul.  Cas.  702.  See  also  19.  Snyder  v.  Grandstaff,  96  Va. 
Morris  v.  Wicks,  81  Kan.  790, 106  Pac.  473,  31  S.  E.  647,  70  A.  S.  R.  863. 
1048,   19   Ann.   Cas.   319,   26   L.R.A.   See  Deeds,  vol.  8,  pp.  965-966;  Hus- 

(N.S.)    681.  BAND    AND    WllTE,    Vol.    13,    pp.    1015- 

Notes:    16  L.R.A.(N.S.)    1075;   21  1016. 
Eng.  Rul.  Cas.  717.  20.  Sparks  v.  Taylor,  99  Tex.  411, 

16.  See  infra,  par.  477.  90  S.  W.  485,  6  L.R.A.(N.S.)  381. 

17.  Stanley  v.  Schwalby,  162  U.  S.       1.  Dow  v.  Jewell,  18  N.  H.  840,  45 
255,  16  S.  Ct.  754,  40  U.  S.  (L.  ed.)    Am.  Dec.  371. 

960 ;  Snyder  v.  Grandstaff,  96  Va.  473,  2.  Ten  Eyck  v.  Witbeek,  135  N.  Y. 
31  S.  E.  647,  70  A.  S.  R.  863.  40,  31  N.  E.  994,  31  A.  S.  R.  809. 

18.  Stanley  v.  Schwalby,  162  U.  P 
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Jfi  a  worse  position  than  if  he  had  not  assumed  it ;  that  is,  whether  he 

has  so  obligated  himself  that,  even  if  he  should  lose  the  property  in 

question,  he  would  still  be  called  upon  to  discharge  the  obligation  he 

has  assumed.    If  he  has  placed  himself  in  such  position,  he  will  be 

protected*    On  the  other  hand  if  the  purchaser  receives  notice  of  out- 

'  tending  equities  before  paying  the  obligation  he  has  assumed,  and  is 

'a  such  position  that  he  can  be  relieved  from  his  promise  to  pay  the 

^ane,  he  will  not,  even  if  he  thereafter  pays  such  obligation,  be  deemed 

a  bona  fide  purchaser.4    If  the  purchaser  has  given  his  negotiable  note 

for  the  purchase  money  and  it  has  been  transferred  and  is  enforceable 

gainst  him  in  the  hands  of  a  bona  fide  purchaser,  this  is  equivalent 

^  Payment  in  so  far  as  his  protection  as  a  bona  fide  purchaser  is  con- 

^inecl,  and  his  rights  cannot  be  affected  by  notice  thereafter  received 

aixd  V>ef  ore  the  note  is  actually  paid.5    It  is  otherwise,  however,  if  the 

ote  remains  in  the  hands  of  the  grantor  and  the  purchaser  is  able  to 

P^oteet  himself  against  its  enforcement.6 

,.  ^*>1.  Pre-existing  Indebtedness  Generally. — The  authorities  are  in 
-  ^^^t  conflict  on  the  question  whether  one  who  purchases  in  sat- 
J^^etion  of  a  pre-existing  indebtedness  is  entitled  to  protection  as  a 
°*ia.  fide  purchaser.'  According  to  the  view  taken  in  many  jurisdic- 
x^>tis  it  is  held  that  as  such  a  purchaser  parts  with  nothing  at  the  time 
^ 'His  purchase,  he  is  not  in  the  proper  sense  a  purchaser  for  value  and 
lHerefore  is  not  entitled  to  protection.8    The  ground  on  which  this  is 

&.  Note:  7  L.R.A.(N.S.)  1020.  the  contrary  without  discussion  in  Far- 

1  Wasserman  v.  Metzger,  105  Va.  lin  v.  Sook,  30  Kan.  401, 1  Pac.  123,  46 

744, 54  S.  E.  893,  7  L.R.A.(N.S.)  1019.  Am.  Rep.  100) ;  Clark  v.  Flint,  22  Pick. 

See  infra,  par.  468,  as  to  the  neces-  (Mass.)  231,  33  Am.  Dec.  733;  Brooke 

sity  for  paying  the  consideration  before  v.  Struthers,  110  Mich.  562,  68  N.  W. 

notice  of  outstanding  equity.  272,  35  L.R.  A.  536 ;  Schloss  v.  Feltus, 

5.  Beebe  Steve  Co.  v.  Austin,  92  103  Mich.  525,  61 N.  W.  797,  36  L.R.A. 
Ark.  248,  122  S.  W.  482,  135  A.  S.  R.  161  (explaining  Hanold  v.  Kays,  64 
172;  Davis  v.  Ward,  109  Cal.  186,  41  Mich.  439,  31  N.  W.  420,  8  A.  S.  R. 
Pac.  1010,  50  A.  S.  R.  29 ;  Newlin  v.  835) ;  Dickerson  v.  Tillinghast,  4  Paige 
Osborne,  51  N.  C.  128,  72  Am.  Dec.  (N.  Y.)  215,  25  Am.  Dec.  528;  Pad- 
566;  Tillman  v.  Heller,  78  Tex.  597,  gett  v.  Lawrence,  10  Paige  (N.  Y.) 
14  S.  W.  700,  22  A.  S.  R.  77, 11  L.R.A.  170,  40  Am.  Dec.  232;  Wood  v.  Chapin, 
628.  See  also  Thorn  v.  Newson,  64  13  N.  Y.  509,  67  Am.  Dec.  62;  Ten 
Tex.  161,  53  Am.  Rep.  747.  Eyck  v.  Witbeck,  135  N.  Y.  40,  31  N.    . 

6.  Fluegel  v.  Henschel,  7  N.  D.  276,  E.  994,  31  A.  S.  R.  809;  Union  Nat. 
74  N.  W.  996,  66  A.  S.  R.  642.  Bank  v.  Oium,  3  N.  D.  193,  54  N.  W. 

I  7.  This  same  conflict  exists  in  the  1034,  44  A.  S.  R.  533;  Williams  v.  Hol- 

/  case  of  the  transfer  of  negotiable  pa-  lingsworth,  1  Strob.  Eq.  (S.  C.)  103, 

per,  see  Bills  and  Notes,  vol.  3,  p.  47  Am.  Dec.  527 ;  Ayres  v.  Duprey,  27 

1057;  and  in  the  sale  of  chattels,  see  Tex.  693,  86  Am.  Dec.  657;  Bonner  v. 

Sales,  vol.  24,  p.  318-320.  Grigsby,  84  Tex.  330,  19  S.  W.  511,  31 

8.  Western  Grocer  Co.  v.  AUeman,   A.  S.  R.  48.    See  also  Bagley  v.  Green- 

81  Kan.  534, 106  Pac.  460, 135  A.  S.  R.   leaf,  7  Wheat.  46,  5  U.  S.   (L.  ed.) 

398,  27  L.R.A.(N,S.)   620   (following  393. 

later  case  and  overruling  assumption  to       Notes:  25  Am.  Dee.  532;  40  Am. 
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placed  is  that  the  creditor  does  not  pay  anything,  or  actually  or  irrev- 
ocably lose  anything  except  his  bargain ;  and  that,  if  he  is  compelled 
to  surrender  the  property,  the  debt  will  revive,  and  he  will  still  have 
his  claim,  and  will  be  in  no  worse  condition  than  he  was  before.9  In 
other  jurisdictions  the  view  is  taken  that  if  a  conveyance  is  in 
discharge  and  payment  of  a  pre-existing  debt,  the  purchase  is  to  be 
regarded  as  one  for  value  entitling  the  purchaser  to  protection  if  his 
purchase  is  otherwise  bona  fide.10  One  reason  given  for  this  latter 
view  is  that  where  land  is  conveyed  by  the  owner  to  another  in  pay- 
ment and  satisfaction  of  a  debt  due  from  the  owner  to  that  other  who 
is  ignorant  of  an  equity  in  the  land  in  favor  of  a  third  person,  the 
enforcement  of  that  equity  against  the  land  does  not  revive  the  indebtr 
edness  for  the  payment  and  satisfaction  of  which  the  land  was  con- 
veyed ;  and  therefore,  a  purchaser  of  land  in  consideration  of  the  pay- 
ment and  satisfaction  of  a  debt  due  him  is  as  much  a  bona  fide  pur- 
chaser for  value  as  if  he  had  paid  cash.11  The  fact  that  a  part  of  the 
consideration  is  the  discharge  of  a  pre-existing  debt,  the  balance  being 
paid  in  cash,  does  not,  it  has  been  held,  preclude  the  purchaser  from 
being  entitled  to  protection ; 12  in  other  cases,  however,  it  has  been  held 
that  the  purchaser  is  entitled  to  protection  only  to  the  extent  of  the 
new  consideration,  that  is,  the  amount  paid.18 

462.  Mortgage  to  Secure  Pre-existing  Debt. — If  the  rule  prevails 
that  one  who  takes  a  conveyance  in  payment  and  satisfaction  of  a  pre- 
existing debt  is  not  entitled  to  protection,  naturally  one  who  takes  a 
mortgage  as  security  for  a  pre-existing  debt  is  not  to  be  deemed  a  pur- 
chaser for  value  and  as  such  Entitled  to  the  protection  given  bona  fide 
purchasers  for  value.14    It  is  also  held  that,  though  one  who  takes  a 

Dec.  240;  8  A.  S.  R.  841;  27  L.R.A.  cases  to  the  contrary,  including  Shirk 

(N.S.)  621;  L.R.A.1918C  438;  L.R.A.  v.  Thomas,  121  Ind.  147,  22  N.  E.  976, 

1918D  568;  Ann.  Cas.  1918A  114.  16  A.  S.  R.  381,  and  Tarkington  v. 

9.  Dickerson  v.  Tillinghast,  4  Paige  Purvis,  128  Ind.  182,  25  N.  E.  879,  9 
(N.  Y.)  215,  25  Am.  Dec.  528;  Pad-  L.R.A.  607);  Noe  v.  Smith  (Okla.) 
gett  v.  Lawrence;  10  Paige  (N.  Y.)  170,  169  Pac.  1108,  L.R.A.1918C  435.  See 
40  Am.  Dec.  232.  Tax  v.  Hall,  74  Mo.  315,  41  Am.  Rep. 

Note :  Ann.  Cas.  1918A  115.  316. 

10.  Hallett  v.  Alexander,  50  Colo.  37,  Notes:  27  L.R.A.(N.S.)  621,  622; 
114  Pac.  490,  Ann.  Cas.  1912B  1277,  Ann.  Cas.  1918A  112. 

34  L.R.A.(N.S.)  328;  Sutton  v.  Ford,  11.  Adams  v.  Vanderbeck,  148  Ind. 

144  Ga.  587,  87  S.  E.  799,  Ann.  Cas.  92,  45  N.  E.  645,  47  N.  E.  24,  62  A.  S. 

1918 A  106,  L.R.A.1918D  561  (follow-  R.  497. 

ing  earlier  case);  McMahan  v.  Morri-  Note:  Ann.  Cas.  1918 A  112. 

son,  16  Ind.  172,  79  Am.  Dec.  418  and  12.  Noe  v.  Smith,  (Okla.)  169  Pac 

note  (reviewing  earlier  Indiana  cases) ;  1108,  L.R.A.1918C  435. 

Adams  v.  Vanderbeck,  148  Ind.  92,  45  Note :  Ann.  Cas.  1918A  115. 

N.  E.  645,  47  N.  E.  24,  62  A.  S.  R.  497;  13.  Bonner  v.  Grigsby,  84  Tex.  330, 

Pugh  v.  Highley,  152  Ind.  252,  53  N.  19  S.  W.  511,  31  A.  S.  R.  48. 

E.  171,  71  A.  S.  R.  327,  44  L.R.A.  392  Note:  Ann.  Cas.  1918A  115. 

(disapproving    statements    in    earlier  14.  Dickerson  v.  Tillinghast,  4  Paige 
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conveyance  in  satisfaction  of  a  pre-existing  debt  may  be  entitled  to 

protection  as  a  purchaser  for  value,  a  distinction  is  to  be  made  as  to 

one   who  takes  a  mortgage  as  security  therefor  without  otherwise 

changing  his  position  and  he  is,  as  a  general  rule,  denied  protection ; 16 

and  this  is  true  though  the  conveyance  is  an  absolute  deed  in  form, 

if  in  fact  it  is  merely  a  security  for  the  pre-existing  debt.16 

463.  Surrender  of  Security;  Extension  of  Time  of  Payment;  Bar  of 

Indebtedness  by  Limitation. — If  in  addition  to  the  pre-existing  debt 

the  purchaser  surrenders  security  which  he  held  therefor,  and  cannot 

be  placed  in  statu  quo,  this  may  render  him  a  purchaser  for  value.17 

ft  is  also  held  that  the  rule  that  one  taking  a  conveyance  in  discharge 

°f  a  pre-existing  debt  is  not  a  bona  fide  purchaser  for  value  does  not 

aPply    to  the  grantee  in  a  deed  the  consideration  for  which  was  the 

surrender  and  cancellation  of  a  pre-existing  indebtedness,  where  he 

*d  not  obtain  knowledge  of  the  outstanding  equity  or  title  under  an 

unrecorded  conveyance  until  after  all  action  upon  the  notes  he  had 

surrendered  was  barred  by  the  statute  of  limitations.    In  such  case  the 

•  grantor  ^rill  be  held  to  have  parted  with  something  of  value,  and  hence 

to*T  oocupy  the  position  of  a  bona  fide  purchaser  for  value.18    And 

rt  «as    l>^en  held  that  if  in  consideration  of  the  giving  of  a  mortgage 

10  secixr^  a  pre-existing  debt  the  creditor  agrees  to  extend  the  time  of 

^ent,  this  will  constitute  value  and  enable  him  to  claim  protection 

a  "°ria  fide  purchaser  for  value.1*    The  surrender  of  a  past  due  un- 

m'&ci    iiote  to  the  grantor,  its  maker,  is  not  such  a  surrender  of  secur- 

y  ^  ~fco  render  the  purchase  one  for  value,  where  the  maker  is  a  party 

(N  v    v 

vftI  *^~  >       215,  25  Am.  Deo.  528 ;  Union       16.  Adams  v.  Vanderbeck,  148  Ind. 

W  i  ^f^***^  v.  Oium,  3  N.  D.  193,  54  N.  92,  45  N.  E.  645,  47  N.  E.  24,  62  A.  S. 

W      ^~  44  A.  S.  R.  533.  R.  497. 

25  ^^J=       62  A.  S.  E.  503.  17.  McCleery  v.  Wakefield,  76  la. 

S  e'  ^^^fctton  v.  Ford,  144  Ga.  587,  87  529,   41   N.   W.   210,  2  Lit. A.   529; 

lfll8T>    °S» Ann-  Cas-  ^18A  106,  L.R.A.  Grand  Rapids  Nat.  Bank  v.  Ford,  143 

Gflehx-*   ^^  (explain*  earlier  cases);  Mich.  402, 107  N.  W.  76,  114  A.  S.  R. 

Rep.  ^2^fc  v-  Gong*,  63  Ind.  576,  30  Am.  668,  8  Ann.  Cas.  102;  Padgett  v.  Law- 

case^i^^  (reYiewing  earlier  conflicting  rence,  10  Paige  (N.  Y.)  170,  40  Am. 

02, 4S   %^^ams  v.  Vanderbeck,  148  Ind.  pec  232;  Constant  v.  Rochester  Uni- 

R  49T  :5S*lE-  **&>*??!'  E-  ^V62,A*ff§-  versity,  111  N.  Y.  604,  19  N.  E.  631, 

53  W-  :fe?      ^ghJ'  ?l§hl£y'J£2Jr$- o5?'  7A.S.R.  769,  2  L.R.A.  734;  Ely  v. 

392  5  S^  17h  n  A'  £  R'  S?7'  ^  h'?t  Wilcox,  20  Wis.  523,  91  Am.  Dec.  436. 

?'  C-      ^2"??  aV"  C<$e     *™    ^  Notes :  27  L.R.A. (N.S.)  622 ;  L.R.A. 

?Eitl*:*        *nli  \  ^fa  Sf  ££  ?w  AV*  1918D  568;  Ann.  Cas.  1918 A  116. 

J1^  ^^L^^^; ^£i  18.  Notes:  27  L.R.A.(N.S.)  622; 
64M-S  ^^^35.  See  also  Hanold  v.  .Kays,  T  ->  .  1MO/1  ^  A  *„  -m-io* 
S^J^** .439,  31  N .W .420,  8  A .  S.  r!  L.R.A.1918C  438;   Ann.   Cas.  1918A 

<ase*\  :*r^&ferring  to  earlier  inconsistent  u*    ailnh™.*  „  a^ah   m  t*a   wa 

Sta^V  *         But  see  Dunlap  v.  Burnett,  5  *••  Glichna*  I*  %???'  63  ™'  °7 6' 

fltt       ^^    &  M.  (Miss.)  702,  45  Am.  Dec  30  Am.  Rep.  250;  O'Brien  v.  Flecken- 

*ji  stein,  180  N.  Y.  350,  73  N.  E.  30,  105 

L.R  a^«:  27  L.R.A.(N.S.)   621,  622;  A.  S.  R.  768. 

'^-X918D  568.  Note:  27  L.R.A.(N.S.)  622. 
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to  the  action  in  which  his  deed  is  held  to  pass  no  title  as  against  his 
prior  unrecorded  deed.*0 

464.  Proof  of  Consideration  Generally. — According  to  the  general 
view  one  claiming  protection  as  a  hona  fide  purchaser  for  value  must 
show  by  affirmative  proof  that  he  has  in  fact  paid  such  a  considerar 
tion.1  Payment  is  an  affirmative  fact  peculiarly  within  the  knowledge 
of  the  party  making  it  or  claiming  advantage  from  it.  It  is  therefore 
easy  for  him  to  prove  it  On  the  other  hand,  the  opposite  party , 
who  is  a  stranger  to  the  transaction,  might  have  insuperable  difficul- 
ties in  proving  a  negative.  It  is  against  all  the  reason  and  life  of  the 
law  that  such  a  burden  should  be  imposed  upon  him.2  In  some  cases, 
however,  the  broad  rule  is  announced  that  the  purchase  is  presumed 
to  be  bona  fide  and  the  burden  of  proving  want  of  consideration  is 
upon  the  holder  of  an  unrecorded  deed  who  seeks  to  have  it  prevail 
as  against  a  purchaser  of  the  legal  title  of  record  who  claims  protection 
as  a  bona  fide  purchaser  for  value ; 8  and  this  is  said  to  be  especially 
true,  where  the  title  which  is  asserted  as  against  an  unrecorded  deed 
or,  it  would  seem,  an  outstanding  equity  is  not  attacked  until  a  long 
time  after  the  purchase,  when  proof  of  the  consideration  and  its  pay- 
ment may  have  been  rendered  difficult  by  the  lapse  of  time,  death  of 
witnesses,  etc.4  The  plaintiff  may  by  an  admission  in  his  pleadings 
relieve  the  purchaser  from  the  necessity  of  proving  payment,5  and  it 
has  been  held  that  an  averment  in  a  petition  to  set  aside  an  execution 
sale  of  land,  that  the  defendant  purchased  the  property  at  the  sale, 
and  obtained  a  deed  to  it,  with  actual  and  constructive  notice  at  the 
time  of  the  plaintiff's  rights,  is  equivalent  to  an  averment  that  he  had 
paid  the  amount  of  his  bid,  and  raises  no  issue  as  to  whether  the  pur- 
chase was  for  a  valuable  consideration.6 

20.  Western  Grocer  Co.  v.  Alleman,  Trout,  83  Va.  397,  2  S.  E.  713,  5  A. 

81  Kan.  543, 106  Pac.  460, 135  A.  S.  R.  S.  R.  285 ;  Laidlaw  v.  Vaughan-Rhya, 

398,  27  L.R.A.(N.S.)  620.  44  Can.  Sup.  Ct  458,  21  Ann.  Cas. 

1.  Tobey  v.  Kilboume,  222  Fed.  760,  948. 

138  C.  C.  A.  308,  Ann.  Cas.  1918C  470;  Note:  36  L.R.A.(N.S.)  1125. 

Ddvis  v.  Ward,  109  Cal.  186,  41  Pac.  2.  Lloyd  v.  Lynch,  28  Pa.  St.  419, 

1010,  50  A.  S.  R.  29 ;  Bell  v.  Pleasant,  70  Am.  Dec.  137. 

145  Cal.  410,  78  Pac.  957,  104  A.  S.  R.  3.  Anthony  v.  Wheeler,  130  111.  128, 

61;  Lake  v.  Hancock,  38  Fla.  53,  20  22  N.  E.  494, 17  A.  S.  R.  281. 

So.  811,  56  A.   S.  R.  159;  Kruse  v.  Note:  36  L.R.A.(N.S.)  1127. 

Conklin.  82  Kan.  358, 108  Pac.  856,  36  4.  Gratz  v.  Land,  etc.,  Co.,  82  Fed. 

L.R.A.(N.S.)    1124;   Weber  v.    Roth-  381,  53  U.  S.  App.  499,  27  C.  C.  A.  305, 

child,  15  Ore.  385,  15  Pac.  650,  3  A.  40  L.R.A.  393. 

S.  R.  162;  Union  Canal  Co.  v.  Young,  5.  May  v.  Sturdivant,  75  la.  116,  39 

1  Whart.  (Pa.)  410,  30  Am.  Dec.  212;  N.  W.  221,  9  A.  S.  R.  463.     See  also 

Lloyd  v.  Lynch,  28  Pa.   St.  419,  70  Jones  v.  Berkshire,  15  la.  248,  83  Am, 

Am.  Dec.  137;  Tillman  v.  Heller,  78  Dec.  412. 

Tex.  597,  14  S.  W.  700,  22  A.  S.  R.  6.  May  v.  Sturdivant,  75  la.  116,  39 

77,  11  L.R.A.  628:  Rorer  Iron  Co.  v.  N.  W.  221,  9  A.  S.  R.  463. 
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465.  Recital  in  Deed  of  Receipt  of  Consideration. — As  a  general  rule 

the  purchaser  cannot  rely  merely  on  the  acknowledgment  in  his  deed 

of  the  receipt  by  the  grantor  of  the  valuable  consideration  recited  as 

proof  that  he  is  a  purchaser  for  value.7    Such  an  acknowledgment  or 

receipt  is  only  evidence  of  payment  as  between  the  parties  to  the  deed 

and  not  as  against  strangers.8    In  other  cases,  however,  the  recital  of 

the  receipt  of  a  stated  moneyed  consideration  is  regarded  as  prima 

facie  evidence  that  the  purchase  .was  for  value.9    If  the  form  of  the 

pleadings  does  not  in  any  way  bring  in  direct  issue  the  question  as  to 

whether  the  party  claiming  protection  was  in  fact  a  purchaser  for 

value,  it  seems  that  he  may  rely  on  the  recitals  in  his  deed  as  sufficient 

proof  oi  the  payment  of  a  valuable  consideration.    This  has  been  held 

true  where,  in  a  suit  to  foreclose  a  mortgage  as  against  a  subsequent 

purchaser  which  was  so  defectivelv  executed  as  not  to* be  entitled  to 

record,  the  purchaser  claimed  protection  as  a  bona  fide  purchaser  for 

value  and  the  plaintiff  relied  solely  on  the  due  recording  of  the  mort- 

&gQ   and  notice  to  the  purchaser  without  in  any  way  contesting  his 

claim,  that  he  was  a  purchaser  for  a  valuable  consideration.10 

Notice  Generally 

,  **><>.  in  General. — To  entitle  one  to  protection  as  a  bona  fide  pur- 
eraser-  ^g  against  outstanding  equities  or  an  unrecorded  deed  his  pur- 
C-Dase  xx* ust  have  been  made  without  notice,  actual  or  constructive,  of 
Ae  eq^x^  j^.y  or  t^e  unrecorded  deed.11    Notice  to  one  of  two  trustees,  of 


0/:  ****!! *md  v.  Jackman,  26  CaL  79,  Mont.  525,  65  Pac.  1004,  87  A.  S.  R. 

Sk5*r     XDec.  172;  Lake  v.  Hancock,  38  430. 

W  3»     20  So-  8n>  56  A-  S-  B-  159>  Note:  17  Am-  Dec-  523   (reviewing 

fET 2"      "^-  Welch,  1$  111.  343,  68  Am.  conflicting  New  York  cases). 

m    V^^  ;  Kruse  v.  Conklin,  82  Kan.  10.  Jones  v.  Berkshire,  15  la.  248, 83 

1124-     °S    Pac'  856»  36  L.R.A.(N.S.)  Am.  Dec.  412. 

wimi*-  ^^»ion  Canal  Co.  v.  Young,  1  11.  San  Pedro,  etc.,  Co.  v.  United 

ti«S    ^       <Pa«)  410»  30  ***-  Dec-  2125  States>  146  U-  S-  120>  13  s-  ct-  94>  3fi 

tw    i  ^~    Ly116*1'  28  Pa-  St-  419'  70  Am-  U-  S*  (L-  ed-)  9125  0sby  v-  Reynolds, 

Vo   ^?^  ;  Rorer  Iron  Co.  v.  Trout,  83  260  111.  576,  103  N.  E.  556,  Ann.  Cas. 

i,*        "**»    2  S.  E.  713,  5  A.  S.  R.  285;  1914D  387;  Lewis  v.  Phillips,  17  Ind. 

v»    *  "**-    Seay^ 107  Va-  648»  60  S-  E-  89>  108>  79  Am-  Dec-  457J  Blanchard  v. 

WT~    S.  R.  877.                    '  Tyler,  12  Mich.  339,  86  Am.  Dec.  57; 

^ot^^  r  70  Am.  Dec.  141;  17  A.  S.  R.  Lang  Syne  Gold  Min.  Co.  v.  Ross,  20 

^T   ,_  Nev.  127, 18  Pac.  358, 19  A.  S.  R.  337 ; 

iftft  ^Jr^use  v.  Conklin,  82  Kan.  358,  Van  Rensselaer  v.  Clark,  17  Wend.  (N. 

VV    ?a«-  856,  36  L.R.A.(N.S.)  1124;  Y.)   25,  31  Am.  Dec.  280;  Maples  v. 

U&^a  ^,  Lynch,  28  Pa.  St.  419,  70  Am.  Medlin,  5  N.  C.  219,  3.  Am/  Dec.  687; 

v*n.   137.     See  Deeds,  vol.  8,  p.  968.  Bavington   v.   Clarke,   2   Pen.   &   W. 

••  Jackson   v.   McChesney,   7   Cow.  (Pa.)  115,  21  Am.  Dec.  432;  Murrell  v. 

0*."Y^  360, 17  Am.  Dec.  521;  Wood  v.  Mandelbaum,  85  Tex.  22, 19  S.  W.  880t 

C^apin,  13  N.  Y.  509,  67  Am.  Dec.  62;  34  A.  S.  R.  777;  Roberts  v.  Stanton,  2 

Smetland  v.  Buell,  164  N.  Y.  541,  58  Munf.  (Va.)  129,  5  Am.  Dec.  463. 

"8.  "E.  663,  79  A.  S.  R.  676.    See  also  Notes:  1  L.R.A.  797;  19  Ann.  Cas. 

Itullms  v.   Butte   Hardware   Co.,   25  320. 
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an  equitable  title  held  by  a  third  person  to  lands  conveyed  to  them 
for  the  benefit  of  creditors,  is  notice  to  both ; 12  and  it  has  been  held 
that  when  persons  are  jointly  pursuing  the  common  purpose  of  acquir- 
ing title  to  land  by  purchase  as  tenants  in  common,  notice  to  one  con- 
cerning the  condition  of  the  title  is  notice  to  all.1*  But  it  has  been 
held  that  notice  to  one  of  two  or  more  comortgagees  or  cograntees  that 
the  title  of  the  mortgagor  or  grantor  is  subject  to  an  outstanding  equity 
is  not  necessarily  notice  to  the  other  or  others  so  as  to  deprive  the 
latter  of  the  right  to  set  up  the  defense  of  bona  fide  purchase  to  the 
extent  of  their  separate  interests.14  To  charge  a  purchaser  with  notice 
of  an  outstanding  equitable  title  it  is  not  necessary  that  he  have  notice 
of  the  identity  of  the  equitable  owner;  it  is  sufficient  if  he  has  notice 
that  the  person  from  whom  he  buys  is  but  a  naked  trustee ;  he  is  then 
bound  to  inquire  and  find  out  the  beneficiary.15-  Thus  while  the  fact 
that  a  grantee  in  a  deed  is  described  as  "trustee' '  gives  no  notice  of 
the  name  of  the  beneficiary  or  of  the  character  of  the  trust,  yet  it  does 
give  notice  of  a  trust  of  some  description  and  imposes  on  a  subsequent 
purchaser  the  duty  of  inquiry  as  to  its  character  and  limitations.16 
Where  the  deed  expressly  names  the  beneficiary,  a  purchaser  is  not 
put  on  inquiry  as  to  any  further  trust  for  third  persons,  and  will  take 
free  therefrom  if  any  such  trust  should  in  fact  exist.17  An  officer  tak- 
ing the  acknowledgment  of  a  deed  is  not  necessarily  charged  with 
notice  that  it  conveys  particular  land  so  as  to  prevent  him  from  claim- 
ing the  protection  of  the  recording  acts  as  a  bona  fide  purchaser,  in 
case  he  thereafter  takes  a  conveyance  of  the  same  land  from  the 
grantor.18 

467.  Time  of  .Notice  Generally. — To  deprive  one  of  the  protection 
afforded  a  bona  fide  purchaser,  on  account  of  notice  of  an  outstanding 
equity  or  a  prior  unrecorded  deed,  it  seems  that  the  notice  must  exist 
at  the  time  the  purchase  is  made;  the  fact  that  at  some  time  anterior 
to  his  purchase  he  may  have  had  such  knowledge  will  not  be  sufficient 
if  at  the  time  of  his  purchase,  made  sometime  thereafter,  he  had  for- 

12.  Chapman  v.  Chapman,  91  Va.  Atl.  648,  20  A.  S.  R.  467;  Mercantile 
397.  21  S.  E.  813,  50  A.  S.  R.  846.  Nat.  Bank  v.  Parsons,  54  Minn.  56,  55 

13.  Neff  v.  Elder,  84  Ark.  277,  105  N.  W.  825,  40  A.  S.  R.  299;  Shaw  v. 
S.  W.  260,  120  A.  S.  R.  67.  Spencer,  100  Mass.  382,  97  Am.  Dec. 

14.  Babcock  v.  Wells,  25  R.  I.  23,  107, 1  Am.  Rep.  115 ;  Snyder  v.  Collier, 
54  Atl.  596, 105  A.  S.  R.  848.  See  also  85  Neb.  552, 123  N.  W.  1023, 133  A.  S. 
Parker  v.  Kane,  4  Wis.  1,  65  Am.  Dec.  R.  682. 

283.  17.  Batt  v.  Mallon,  151  Mass.  477, 

15.  Maples  v.  Medlin,  5  N.  C.  219,  3  25  N.  E.  17,  7  L.R.A.  840. 

Am.  Dec.  687.  18.  Farnsworth  v.   Childs,  4  Mass. 

16.  Union  Pac.  R.  Co.  v.  Durant,  95  637,  3  Am.  Dec.  249.    See  supra,  par. 
U.  S.  576,  24  U.  S.  (L.  ed.)  391;  Gey-  434,  as  to  the  general  effect  of  the  at- 
ser-Marion  Gold-Min.  Co.  v.  Stark,  106  testation  of  a  deed  or  the  like  to  pre- 
Fed.  558,  45  C.  C.  A.  467,  53  L.R.A.  vent  the  assertion  of  one's  own  title. 
684;  Marbury  v.  Ehlen,  72  Md.  206, 19 
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gotten  the  fact.1*    Thus  where  the  second  purchaser  had  read  a  prior 

deed  for  the  purpose  of  passing  on  its  legal  sufficiency,  but  the  grantee 

therein  had  neglected  for  two  years  to  record  it,  and  had  permitted 

the  grantor  to  remain  in  the  open  possession  and  occupation  of  the 

knd,   £he  second  purchaser  was  held  entitled  to  protection  as  a  bona 

We  purchaser.20    So  where  the  defendant  drew  a  deed  and  as  notary 

Public   took  the  acknowledgment  of  its  execution,  and  also  drew  notes, 

exeeut&<H  by  the  grantee  for  the  unpaid  purchase  money,  and  at  a 

bine   when  the  notes  were  long  past  due  bought  the  premises,  it  was 


held 

dor's  1± 
prive 
tion  i 

some 

chasexr     -5 


grants 

tice; 
tectio 


he  was  not  chargeable  by  these  facts  with  notice  of  the  ven- 
for  unpaid  purchase  money.1    Notice  to  be  effective  to  de- 
purchaser  of  protection  must  be  acquired  before  the  transac- 
pleted.8    If,  however,  the  notice  is  acquired  before  the  con- 
is  paid  it  is  sufficient,8  and  the  same  is  true,  according  to 
thorities,  if  the  notice  is  required  at  any  time  before  the  pur- 
clothed  with  the  legal  title*4 
Notice  before  Payment  of  Purchase  Money. — To  entitle   a 
to  protection  as  a  bona  fide  purchaser  he  must  have  paid  the 
^  money  as  well  as  have  acquired  the  legal  title  without  no- 
tice before  payment  is  effectual  to  deprive  him  of  such  pro- 
though  he  may  at  the  time  have  acquired  the  legal  title ;  * 


Trite  v.  Fisher,  77  Ind.  66,  40  Ind.  108,  79  Am.  Dec.  457;  Nantz  v. 

287.  McPherson,  7  T.  B.  Mon.  (Ky.)  597, 

^^wrnsworth  v.  Childs,  4  Mass.  18  Am.  Dec.  216  j  Price  v.  McDonald, 

Dec.  249.  1  Md.  403,  54  Am.  Dec.  657 ;  Warner  v. 

ite  v.  Fisher,  77  Ind.  65,  40  Whittaker,  6  Mich.  133,  72  Am.  Dec. 

287.  65;  Blanchard  v.  Tyler,  12  Mich.  339, 

-lms  v.  Pabst  Brewing  Co.,  93  86  Am.  Dec.  57;  Walton  v.  Hargrove, 

,  66  N.  W.  518,  57  A.  S.  R.  42  Miss.  18,  97  Am.  Dec.  429 ;  Gross  v. 

e  also  Carte*  v.  Champion,  8  Watts,  206  Mo.  373,  104  S.  W.  30, 121 

-49,  21  Am.  Dec.  695.  A.   S.   R.   662;   Jewett  v.  Palmer,  7 

the  following  paragraph.  •  Johns.  Ch.   (N.  Y.)  65,  11  Am.  Dec. 

infra,  par.  469.  401 ;  Jackson  v.  McChesney,  7  Cow. 

^Drmley  v.  Wormlev,  8  Wheat.  (N.  Y.)  360, 17  Am.  Dec.  521;  Dicker- 

.  S.  (L.  ed.)  651;  McDonald  v.  son  v.   Tillinghast,  4  Paige   (N.  Y.) 

,  145  U.  S.  492,  12  S.  Ct.  892,  215,  25  Am.  Dec.  528;  Doran  v.  Dazey, 

^  (L.  ed.)  788;  Fisher  v.  Shrop-  5  N.  D.  167,  64  N.  W.  1023,  57  A.  S.  R. 

-47  U.  S.  133,  13  S.  Ct.  201,  37  550;   Union   Canal   Co.  v.   Younpr,   1 

^L.  ed.)  109;  Trice  v.  Comstock,  Whart.  (Pa.)  410,  30  Am.  Dec.  212; 

d.  620,  57  C.  C.  A.   646,  61  Beck  v,  Uhrich,  13  Pa.  St.  636;  53  Am. 

176;    Williamson    v.    Branch  Dec.  507;  Bush  v.  Bush,  3  Strob.  Eq. 

•7  Ala.  906,  42  Am.  Dec.  617;  (S.  C.)  131,  51  Am.  Dec.  675;  Peay  v. 

.  Ward,  109  Cal.  186,  41  Pac.  Seigler,  48  S.  C.  496,  26  S.  E.  885,  59 

O  A.  S.  R.  29;  Henry  v.  Phillips,  A.  S.  R.  731;  Ellis  v.  Temple,  4  Cold. 

1.  135,  124  Pac.  837,  Ann.  Cas.  (Tenn.)  315,  94  Am.  Dec.  200;  Evans 

39;  Brown  v.  Welch,  18  111.  343,  v.  Templeton,  69  Tex.  375,  6  S.  W.  843, 

.  Dec.  549;  Gallion  v.  McCaslin,  5  A.  S.  R.  71;  Tillman  v.  Heller,  78 

.  (Ind.)  91,  12  Am.  Dec.  208;  Tex.  597, 14  S.  W.  700,  22  A.  S.  R.  77, 

v.  Vattier,  3  Blackf.  (Ind.)  245,  11  L.R.A.  628;  Doswell  v.  Buchanan,  3 

.  Dec.  105;  Lewis  v.  Phillips,  17  Leigh.   (Va.)  365,  23  Am.  Dec.  280; 
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and  it  is  not  sufficient  that  the  purchaser  may  have  secured  the  pay- 
ment of  the  purchase  money,6  or  may  have  paid  a  part  of  it; 7  but 
if  a  part  of  the  purchase  money  is  paid  before  notice,  the  purchaser, 
according  to  the  better  view,  may  be  entitled  to  protection  to  the  extent 
of  such  payment,8  and  the  court  in  its  awarding  relief  against  such  a 
purchaser  should  make  a  provision  in  its  decree  either  making  a  re- 
turn of  the  money  paid  a  condition  precedent  to  any  relief  at  all  or 
declare  a  lien  therefor  on  the  land.*  It  has  been  held  that  the  pur- 
chaser to  entitle  him  to  indemnity  on  account  of  a  part  payment  must 
claim  such  indemnity  and  not  base  his  defense  on  the  ground  that  the 
part  payment  entitled  him  to  full  protection  as  a  bona  fide  purchaser 
and  an  indefeasible  title  to  the  land.10 

469.  Notice  before  Acquisition  of  Legal  Title. — The  holder  of  the 
equity  prior  in  point  of  time  may  take  a  conveyance  of  the  legal  title 
and  thus  fortify  his  equity,  and  no  claim  that  such  conveyance  is 
fraudulent  can  be  sustained,  though  the  purchaser  at  the  time  of  tak- 
ing the  conveyance  had  notice  of  the  later  equity.11  On  the  other 
hand,  in  case  of  private  sales,  it  is  held  in  many  jurisdictions  in  this 
country  that  though  the  purchaser  may  have  made  his  contract  to 
purchase  and  paid  the  purchase  money  before  he  has  notice  of  the 
outstanding  equity,  yet  if  he  receives  notice  before  his  own  equity  is 

Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  2  Johns.  Ch.  (N.  Y.)  65,  11  Am.  Dec. 

S.  E.  713,  5  A.  S.  R.  285;  Bugg  v.  401. 

Seay,  107  Va.  648,  60  S.  E.  89, 122  A.  Note:  Ann.  Cas.  1914A  44. 

S.  R.  877;  Tibbs  v.  Zirkle,  55  W.  Va.  8.  Fisher  v.  Shropshire,  147  U.  S. 

49,  46  S.  E.  701,  104  A.  S.  R.  977,  2  133,  13  S.  Ct.  201,  37  U.  S.  (L.  ed.) 

Ann.  Cas.  421;  Everts  v.  Agnes,  4  Wis.  109;  Davis  v.  Ward,  109  Cal.  186,  41 

343,  65  Am.  Dec.  314.  Pac.  1010,  50  A.  S.  R.  29;  Henry  v. 

Notes:   11  Am.  Dec.  403;  12  Am.  Phillips,  i63  Cal.  135,  124  Pac.  837, 

Dec.  212;  42  Am.  Dec.  627;  79  Am.  Ann.  Cas.  1914A  39;  Lewis  v.  Phillips, 

Dec.  4G3;  83  Am.  Dec.  435;  21  Eng.  17  Ind.  108,  79  Am.  Dec.  457;  War- 

Rul.  Cas.  726.  ner'v.  Whittaker,  6  Mich.  133,  72  Am. 

6.  Davis  v.  Ward,  109  Cal.  186,  41  Vec.  65;  Union  Canal  Co.  v.  Young, 
Pac.  1010,  50  A.  S.  R.  29;  Brown  v.  1  Whart.  (Pa.)  410,  30  Am.  Dec.  212; 
Welch,  18  111.  343,  68  Am.  Dec.  549;  geck  v-  Uh™*,  13  Pa.  St.  636,  53  Am. 
Lewis  v.  Phillips,  17  Ind.  108,  79  Am.  £<*.  5OT;  Trilman  v    Heller   78  Tex. 

Dec.  457;  Jewett  v.  Palmer,  7  Johns.  »£  A14  *  Wi7°2f  ^  \  S'  ^TU1 
Ch.    (N.  Y.)    65,   11  Am.  Dec.  401;   *£•*.  «28 ;  ^ertsv.  Agnes,  4  Wis. 

Jackson  v.  McChesney,  7  Cow.  (N.  Y.)  M^.A^  Tm  Dec  212-  86  Am 
360,  17  Am.  Dec.  521;  Union  Canal  ^J/a  Am  (2^4^ k2  cZ' 
Co.  v  Youn*,  1  Whart  (Pa.)  410,  30  1914A  44;  21  Eng   ru1    ^   ^ 

Am.  Dec.  212.                   .,*«.„,,««  «•  Henry  v.  Phillips,  163  Cal.  135, 

7.  Henry  v.  Phillips,  163  Cal.  135,  124  Pac.  837,  Ann.  Cas.  1914A  39. 
124  Pac.  837,  Ann.  Cas.  1914A  39;  10.  Lewis  v.  Phillips,  17  Ind.  108, 
Dugan  v.  Vattier,  3  Blackf.  (Ind.)  245,  79  Am.  Dec.  457. 

25  Am.  Dec.  105;  Lewis  v.  Phillips,  17  n.  Gilpin  v.  Davis,  2  Bibb.  (Ky.) 
Ind.  108,  79  Am.  Dec.  457;  Nantz  v.  416,  5  Am.  Dec.  622;  Anketel  v.  Con- 
McPherson,  7  T.  B.  Mon.  (Ky.)  597,18  verse,  17  Ohio  St.  11,  91  Anx  Dec. 
Am.  Dec.  216;  Jewett  v.  Palmer,  7   115. 
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clothed  with  the  legal  title,  he  takes  subject  to  the  prior  equity.1?  This 
has  been  held  applicable  where  the  purchaser  had  the  title  at  the  time 
of  payment  conveyed  to  a  third  person  to  hold  for  him,  and  received 
notice  of  an  unrecorded  deed  before  the  second  conveyance  was  made 
by  such  third  person  to  him.11  A  distinction,  however,  has  been  made 
between  private  and  execution  sales,  and  it  has  been  held  that  a  pur- 
chaser at  an  execution  sale  who  has  paid  the  purchase  money,  without 
notice  of  an  outstanding  equity,  is  not,  before  he  receives  the  sheriff's 
deed,  the  holder  of  a  mere  equitable  estate,  but  of  an  inchoate  legal 
title,  and  is  not  effected  by  notice,  subsequently  acquired,  of  an  out- 
standing equity.14  Also  in  some  cases  in  this  country  the  view  is 
taken  that  if  a  purchaser  has  in  good  faith  agreed  to  purchase  and  has 
paid  the  purchase  money  before  he  has  notice  of  an  outstanding  equity 
or  unrecorded  deed,  he  may  complete  the  transaction  and  acquire  the 
title  and  claim  protection  as  a  bona  fide  purchaser ; lb  and  this  is  the 
view  generally  taken  in  the  English  cases.16  It  has  also  been  held 
that  where  the  purchaser  has  paid  only  a  part  of  the  purchase  money 
before  notice  of  the  outstanding  equity  or  the  like,  he  may  thereafter 
acquire  the  legal  title  and  claim  protection  to  the  extent  of  the  amount 
paid  at  the  time  he  received  notice.17 

470.  Records  Generally. — Provision  is  very  generally  made  by  stat- 
ute for  the  docketing  or  recording  of  judgments,  conveyances,  and  the 
like,  and  the  record  is  made  constructive  and  conclusive  notice  of  their 
existence  to  a  purchaser  of  land  affected  thereby.18    To  constitute  con- 

12.  Paul    ▼.    McPherrin,    48    Colo.   Ill  Pac.  59,  21  Ann.  Cas.  460. 

522,  111  Pac  59,  21  Ann.  Cas.  460;  14.  Halley  v.   Oldham,  5  B.   Mon. 

Gallion  v.  McCaslin,  1  Blackf.  (Ind.)  (Ky.)   233,  41  Am.  Dec.  262;  Oviatt 

91,  12  Am.  Dec.  208;  Halley  v.  Old-  v.  Brown,  14  Ohio  285,  45  Am.  Dec. 

ham,  5  B.  Mon.   (Ky.)   233,  41  Am.  539.     See  also  Maroney  v.  Boyle,  141 

Dec.  262;  Blight  v.  Banks,  6  T.  B.  N.  Y.  462,  36  N.  E.  511,  38  A.  S.  R. 

Mon.    (Ky.)    192,  17  Am.   Dec.   136;  821.     As  to  protection  afforded  pur- 

Nantz  v.  McPherson,  7  T.  B.  Mon.  chasers   at  execution   sales  generally, 

(Ky.)   597,  18  Am.  Dec.  216;  Grim-  see  supra,  par.  445. 

stone  v.  Carter,  3  Paige  (N.  Y.)  421,  15.  Lea  v.  Polk  County  Copper  Co., 

24  Am.  Dee.'  230;  Dickerson  v.  Tilling-  21  How.  493,  16  U.  S.  (L.  ed.)  203; 

hast,  4  Paige   (N.  Y.)   215,  25  Am.  Barney  v.  McCarty,  15  la.  510,  83  Am. 

Dec.  528;  Bush  v.  Bush,  3  Strob.  Eq.  Dec.  427. 

(S.  C.)  131,  51  Am.  Dec.  675;  Peay  Notes:  21  Ann.  Cas.  464;  21  Eng. 

v.  Seigler,  48  S.  C.  496,  26  S.  E.  885,  Rul.  Cas.  749. 

59  A.  S.  R.  731 ;  Doswell  v.  Buchanan,  16.  Bassett    v.    Nosworthy,    Finch 

3  Leigh  (Va.)  365,  23  Am.  Dec.  280;  102,  2  White   &  T.   Lead.   Cas.   7th 

Wasserman  v.  Metzger,  105  Va.  744,  ed.  130,  21  Eng.  Rul.  Cas.  702;  Pilcher 

54  S.   E.  893,  7  L.R.A.(N.S.)    1019  v.  Rawlins,  L.  R.  7  Ch.  259,  41  L.  J. 

(explaining  erroneous  report  of  earlier  Ch.  485,  25  L.  T.  N.  S.  921,  20  West, 

case).  Rep.  281,  21  Eng.  Rul.  Cas.  729. 

Notes:  41  Am.  Dec.  268;  57  A.  S.  Notes:    Ann.    Cas.   1918C   459;   21 

R.  134;  21  Ann.  Cas.  463;  21  Eng.  Eng.  Rul.  Cas.  723,  743. 

Rul.  Cas.  749.  17.  Note:  21  Ann.  Cas.  464. 

13.  Paul  v.  McPherrin,  48  Colo.  522,  18.  Seilert  v.  McAnally,  223  Mo.  505, 
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structive  notice,  however,  the  record  must  be  properly  made.  It  must 
give  the  true  name  of  the  owner  of  land  so  as  to  enable  a  subsequent 
purchaser  to  acquire,  from  the  examination  of  the  records,  knowledge 
of  the  condition  of  the  title ;  M  and  though  the  authorities  are  not  in 
accord,  it  has  been  held  that  the  record  of  a  judgment  which  omits  the 
middle  initial  of  the  landowner's  name  under  which  the  title  was  held 
is  defective  and  not  constructive  notice  to  a  subsequent  bona  fide  pur- 
chaser of  the  existence  of  the  judgment.80  So  the  recorded  instrument 
must  properly  describe  the  land  with  respect  to  which  it  is  alleged  to 
constitute  constructive  notice ;  if  by  mistake  it  describes  olher  lands, 
it  is  inoperative  as  constructive  notice  where  the  land  intended  to  be 
conveyed  is  involved,1  as  where  a  recorded  deed  or  mortgage  misde- 
scribes  the  land  intended  to  be  conveyed  and  its  reformation  is  sought 
to  be  enforced  against  a  subsequent  bona  fide  purchaser  of  the  land.2 
The  effect  of  recording  deeds  as  notice  is  not  to  be  extended  beyond 
the  terms  of  the  statute.8  Records  are  only  constructive  notice  of  such 
instruments  or  entries  as  the  law  authorizes  or  requires  to  be  re- 
corded or  made,4  and  it  is  held  that  the  record  of  a  deed  executed  by 
the  holder  of  the  equitable  title  is  not  constructive  notice  of  the  exist- 
ence of  the  equitable  estate  as  against  one  who  takes  a  conveyance  of 
the  legal  title.6 

47L  Lis  Pendens. — A  purchaser  lis  pendens  has  from  an  early 
date  been  held  chargeable  with  constructive  notice  of  the  pending 
action,  with  the  result  therefore  that  he  takes  subject  to  outstanding 
rights  and  equities  established  in  such  action.6  The  modern  statutes, 
however,  frequently  require  a  special  notice  of  the  pendency  of  the 
action  to  be  filed,  thereby  limiting  the  effect  given  under  the  early 

122  S.  W.  1064,  135  A.  S.  R.  522;  Bartlett,  18  Mont.  446,  45  Pac.  1084, 

Bernard  v.  Benson,  58  Wash.  191,  108  56  A.  S.  R.  594..  See  also  Chamberlain 

Pac.  439,  137  A.   S.   R.   1051.     See  v.  Bell,  7  CaL  292,  68  Am.  Dec.  260. 

Judgments,  vol.  15,  p.  586  et  seq.;  3.  Doswell   v.    Buchanan,   3   Leigh 

Records,  vol.  23,  p.  170  et  seq.  (Va.)  365,  23  Am.  Dec.  280. 

19.  Haines  v.  West,  101  Tex.  226,  4.  Ahern  v.  Freeman,  46  Minn.  156, 
105  S.  W.  1118,  130  A.  S.  R.  839.  48  N.  W.  677,  24  A.  S.  R.  206.    See 

20.  Crouse  v.  Murphy,  140  Pa.  St.  Records,  vol.  23,  p.  204. 

335,  21  Atl.  358,  23  A.  S.  R.  232,  12  5.  Doswell  v.  Buchanan,  3  Leigh 
L.R.A.  58  (reviewing  cases  and  over-  (Va.)  365,  23  Am.  Dec.  280. 
ruling  case  to  the  contrary) ;  Davis  v.  6.  Luke  v.  Smith,  227  U.  S.  379,  33 
Steeps,  87  Wis.  472,  5b  N.  W.  769,  41  S.  Ct.  356,  57  U.  S.  (L.  ed.)  558; 
A.  S.  R.  51,  23  L.R.A.  818  (statute  re-  Neff  v.  Elder,  84  Ark.  277,  105  S.  W. 
quiring  the  entry  of  the  name  at  260,  120  A.  S.  R.  67;  Bridger  v.  Ex- 
length  of  each  judgment  debtor).  See  change  Bank,  126  Ga.  821,  56  S.  E. 
Records,  vol.  23,  p.  202  et  seq.,  as  to  97,  115  A.  S.  R.  118,  8  L.R.A.(N.S.) 
the  general  effect  of  a  variation  in  463;  Henderson  v.  Pickett,  4  T.  B. 
name  upon  the  record  as  constructive  Mon.  (Ky.)  54,  16  Am.  Dec.  130; 
notice.  Turner  v.   Edmonston,   210  Mo.  411, 

1.  See  Records,  vol.  23,  p.  210.  109   S.   W.   33,  124  A.    S.   R.   739; 

2.  Davis  v.  Ward,  109  Cal.  186,  41  Briscoe  v.  Bronaugh,  1  Tex.  326,  46 
Pac.  1010,  50  A.  S.  R.  29 ;  Baker  v.  Am.  Dec.  108 ;  Newman  v.  Chapman,  2 
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practice  to  the  mere  institution  of  the  action.7  The  doctrine  of  lis 
pendens  is  not  an  arbitrary  one  and  should  not  be  applied  where  the 
reasons  for  its  original  adoption  do  not  exist.8  So  if  one  is  in  posses- 
sion under  an  executory  contract  of  nnrohase  from  a  grantee  in  a  deed 
fraudulent  as  to  the  grantor's  creditors  or  otherwise  subject  to  an 
equity  in  favor  of  a  third  person,  he  should  be  made  a  party  to  a  suit 
to  assert  such  equity,  and  its  pendency  is  not  constructive  notice  of  the 
defect  in  his  vendor's  title,  so  as  to  preclude  him  from  completing  the 
purchase  and  claiming  protection  as  a  bona  fide  purchaser.9  A  lis 
pendens  affects  not  only  a  purchaser  from  one  of  the  parties  to  the 
suit,  but  also  those  who  hold  by  conveyances  under  him.10 

472.  Notice  to  Agent  Generally. — A  purchaser  of  land  under  the 
general  principles  of  agency,11  in  so  fax  as  the  rights  of  third  persons 
are  concerned,  is  charged  with  notice  acquired  by  his  agent  while  act- 
ing within  the  scope  of  the  agency.12  This  includes  notice  acquired  by 
his  attorney,18  and  the  latter  may  be  compelled  to  disclose  whether 

Rand.    (Va.)   93,  14  Am.  Dec.  766;  Coal  Co.  v.  Doran,  142  U.  S.  417,  12 

Garland  v.  Rives,  4  Rand.  (Va.)  282,  S.  Ct.  239,  35  U.  S.   (L.  ed.)   1063; 

15  Am.  Dec.  756 ;  Young  v.  Davis,  50  Armstrong  v.  Ashley,  204  U.  S.  272, 

Wash.  504,  97  Pac.  506,  126  A.  S.  R.  27  S.  Ct.  270,  51  U.  S.  (L.  ed.)  482; 

910.  Hunter  v.  Watson,  12  Cal.   363,  73 

Notes:  124  A.  S.  R.  749;  Ann.  Cas.  Am.  Dee.  543;  Strickland  y.  Vance,  99 

1918C  53.  Ga.  531,  27  S.  E.  152,  59  A.  S.  R.  241 ; 

See  Lis  Pendens,  vol.  17,  p.  1009  Sutton  v.  Ford,  144  Ga.  587,  87  S.  E. 

et  seq.  799,    Ann.    Cas.    1918A   106,   L.R.A. 

7.  Warnock  v.  Harlow,  96  Cal.  298,  1918D  561 ;  Zeigler  v.  Valley  Coal  Co., 
31  Pac.  166,  31  A.  S.  R.  209;  Moul-  150  Mich.  82,  113  N.  W.  775,  13  Ann. 
ton  y.  Kolodzik,  97  Minn.  423,  107  N.  Cas.  90 ;  Ross  v.  Houston,  25  Miss.  591, 
W.  154,  7  Ann.  Cas.  1090;  Wood  v.  59  Am.  Dec.  231;  Jackson  v.  Sharp,  9 

.    Price,  79  N.  J.  Eq.  620,  81  Atl.  983,  Johns.  (N.  Y.)  163,  6  Am.  Dec.  267; 

Ann.    Cas.    1913A    1210,    38   L.R.A.  Pennoyer  v.  Willis,  26  Ore.  1,  36  Pac. 

(N.S.)  772.  568,  46  A.  S.  R.  594;  Thompson  v. 

8.  Parks  v.  Jackson,  11  Wend.  (N.  Christie,  138  Pa.  St.  230,  20  Atl.  934, 
Y.)  442,  25  Am.  Dec.  656.  11   L.R.A.   236;   Hicks  v.   American 

9.  Parks  v.  Jackson,  11  Wend.  (N.  Natural  Qas  Co.,  207  Pa.  St.  570,  57 
Y.)  442,  25  Am.  Dec.  656;  Trimble  v.  Atl.  55,  65  L.R.A.  209;  Bates  v.  Ameri- 
Boothby,  14  Ohio  109,  45  Am.  Dec.  can  Mortg.  Co.,  37  S.  C.  88,  16  S.  E. 
526.  See  also  Moulton  v.  Kolodzik,  883,  21  L.R.A.  340;  Southern  Ry.  v. 
97  Minn.  423,  107  N.  W.  154,  7  Ann.  Carroll,  86  S.  C.  56,  67  S.  E.  4, 138  A. 
Cas.  1090.  S.   R.  1017;   Woodfolk  v.  Blount,  3 

Notes:  56  A.  S.  R.  870;  7  Ann.  Cas.  Hayw.  (Tenn.)  147,  9  Am.  Dec.  736; 
1092.  Briscoe  v.  Bronaugh,  1  Tex.  326,  46 

10.  Bridger  v.  Exchange  Bank,  126  Am.  Dec.  108. 

Ga.  821,  56  S.  E.  97, 115  A.  S.  R.  118,  Notes:  24  A.  S.  R.  228;  21  L.R.A. 
8  L.R.A.(N.S.)  463.  340;  21  Eng.  Rul.  Cas.  842. 

11.  See  Principal  and  Agent,  vol.  13.  Hunter  v.  Watson,  12  Cal.  363, 
21,  p.  838  et  seq.  73   Am.   Dec.   543 ;   Melms   v.   Pabst 

12.  Astor  v.  Wells,  4  Wheat.  466,  4  Brewing  Co.,  93  Wis.  153,  66  N.  W. 
U.  S.  (L.  ed.)   616;  Simmons  Creek  518,  57  A.  S.  R.  899;  Kennedy  v. 
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he  in  fact  acquired  notice  of  the  outstanding  equity  in  the  due  course 
of  his  investigation ;  information  so  acquired  is  not  in  any  way  in  the 
nature  of  confidental  communications  from  his  client,  and  an  attorney 
is  not  protected  from  disclosing  information  he  acquires  apart  from 
such  communications.14  Sometimes  the  purchaser  employs  the  same 
attorney  as  that  employed  by  the  vendor  and  where  such  is  the  case  it 
is  held  that  the  purchaser  will  be  affected  with  notice  of  whatever 
such  attorney  acquired  knowledge,  in  his  capacity  of  attorney  for 
either  the  vendor  or  purchaser,  in  tjie  transaction  in  which  he  was  so 
employed.16  Where  a  married  woman"  claims  protection  as  a  bona 
fide  purchaser,  knowledge  on  the  part  of  her  husband  is  not  necessarily 
to  be  imputed  to  her.16 

473.  General  Qualifications  of  Rale  Imputing  Notice. — The  rule 
of  imputing  the  agent's  notice  to  his  principal  is  based  on  the  theory 
that  it  is  his  duty  to  disclose  the  same  to  his  principal  and  that  he  will 
do  so,17  and  it  is  therefore  held,  where  an  agent  while  engaged  in 
another  transaction  in  which  he  was  guilty  of  perpetrating  a  fraud  ac- 
quired information  the  disclosure  of  which  would  also  disclose  the 
fraud,  that  the  principal  will  not  be  charged  with  such  notice,  as  it  is 
certain  the  agent  would  not  make  disclosure  to  his  principal.18  The 
same  has  been  held  true  where  the  agent  was,  without  the  knowledge 
of  the  purchaser,  in  fact  interested  in  the  sale  as  a  quasi  vendor,19 
and  where  he  was  as  the  agent  of  the  vendor  personally  interested  to 
the  extent  of  his  commissions  in  completing  the  sale,  and  naturally, 
therefore,  being  a  quasi  co-conspirator  with  the  vendor  in  the  perpe- 
tration of  a  fraud  on  the  purchaser,  would  not  disclose  to  the  purchaser 
defects  in  the  vendor's  title.90  On  the  other  hand  it  is  held  that  the 
fraud  of  the  agent  cannot  affect  the  legal  effect  of  his  knowledge  as 
regards  third  persons  who  had  no  connection  whatever  with  him  in 
relation  to  the  perpetration  of  the  fraud  and  no  knowledge  that  it  had 

Green,  3  Myl.  &  K.  699,  41  Rev.  Rep.       16.  Booker  v*  Booker,  208  111.  529, 
176,  21  Eng.  Rul.  Cas.  820. .  70  N.  B.  709,  100  A.  S.  R.  250.    See 

Notes:  57  A.  S.  R.  914;  21  Eng.  Husband  and  Wife,  vol.  13,  pp.  1176- 
Rul.  Cas.  835.  1177. 

See  Attorneys  at  Law,  vol.  2,  p.       17.  Frenkel  v.  Hudson,  82  Ala.  158, 
962  et  seq.  2  So.  758,  60  Am.  Dec.  736. 

141  Hunter  v.  Watson,  12  Cal.  363,       Note:  24  A.  S.  R.  232. 
73  Am.  Dec.  543.    See  Witnesses,  as       18.  Booker  v.  Booker,  208  111.  529, 
to  privileged  communications  between  70  N.  E.  709, 100  A.  S.  R.  250 ;  Melms 
attorney  and  client.  v.  Pabst  Brewing  Co.,  93  Wis.  153,  66 

15.  Melms  v.  Pabst  Brewing  Co.,  93  N.  W.  518,  57  A.  S.  R.  899. 
Wis.  153,  66  N.  W.  518,  57  A.  S.  R.  19.  Scotch  Lumber  Co.  v.  Sage,  132 
899;  Le  Neve  v.  Le  Neve,  Ambl.  436,  Ala.  598,  32  So.  607,  90  A.  S.  R.  932. 
21  Eng.  Rul.  Cas.  774;  Kennedy  v.  20.  Hickman  v.  Green,  123  Mo.  105, 
Green,  3  Myl.  &  K.  699,  41  Rev.  Rep.  22  S.  W.  455,  27  S.  W.  440,  29  L.R.A. 
176,  21  Eng.  Rul.  Cas.  820.  39. 
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been    perpetrated.1    It  is  also  held  that  where  an  attorney  while  en- 
gager!   in  another  transaction  acquired  information  which  it  would  be 
a  brefiLoli  of  professional  confidence  to  disclose,  a  purchaser  will  not  be 
charge<51  with  notice  thereof  in  case  the  attorney  acts  for  him  in  a 
subso<3^"»^ent  transaction.8    Likewise  where  an  agent  or  officer  of  a  coi> 
porafcioxi  sells  land  to  it,  his  knowledge  of  an  outstanding  equity  is 
Dot  ox-<flinarily  chargeable  to  the  corporation.    His  adversary  charac- 
ter an  <fl  antagonistic  interests  take  him  out  of  the  operation  of  the  gen- 
eral  ar-uxle,  for  two  reasons:  first,  that  he  will  very  likely  in  such  case 
act   for    himself  rather  than  for  his  principal,  and  secondly,  he  will 
wot  t>^     likely  to  communicate  to  the  principal  a  fact  which  he  is  inter- 
ested    i  ^3  concealing.8    It  is  otherwise,  however,  where  the  grantor  or 
gran  t^>:K?3  own  all  the  stock  of  the  corporation  and  the  transaction  is 
.    «*  ^  <^t  a  transfer  to  themselves.4    Ordinarily  the  doctrine  of  imput- 
*nff  t*o>      -the  purchaser  information  acquired  by  his  agent  applies  only 
^J^^^s  in  which  the  interest  of  a  third  person  is  concerned,  and  can- 
J+w*^^     asserted  for  the  purpose  of  affecting  the  liability  of  the  vendor 
'     A\^^      purchaser.* 
t+^^^^~~  Scope  of  Agency;  Information  Acquired  in  Other  Transactions, 
^-^a.  firmly  settled  that  notice  to  the  agent  to  bind  the  principal 
.,    ®  **    ^>e  within  the  scope  of  the  agent's  employment.6    As  it  is  the  rule 
"^^lether  the  principal  is  bound  by  contracts  entered  into  by  the 
*%  x=^^fc     depends  upon  the  nature  and  extent  of  the  agency,  so  does  the 
6  tw^%^    "*ipon  the  principal  of  notice  to  the  agent  depend  upon  the  same 
^°    *^i^ions.7    It  has  been  held  therefore  that  one  who  employs  an  at- 
ZL*^^^"  for  the  special  purpose  of  examining  an  abstract  of  title  to  prop- 
e  e  ^  *    «tnd  giving  an  opinion  thereon,  is  not  chargeable  with  knowledge 
0     ***^.^  attorney,  acquired  in  another  transaction,  of  the  pendency  of 
*  ^^vt  which  may  affect  the  title  to  such  property ; 8  and  one  who  has 
^!^I>ared  an  abstract  of  title  furnished  by  and  on  behalf  of  the  vendor 
°*  *«uid  is  in  no  sense  to  be  regarded  as  the  agent  of  the  purchaser,  so 

_  J'*  Armstrong  v.  Ashley,  204  U.  S.  as  to  when  notice  to  an  officer  or  agent 
^2,  27  S.  Ct  270,  51  U.  S.  (L.  ed.)  of  a  corporation  will  be  imputed  to  it. 
^«2.  5.  Champlin   v.   Laytin,  18   Wend. 

2.  Melms  v.  Pabst  Brewing  Co.,  93    (N.  Y.)  407,  31  Am.  Dec.  382. 

^Wis.  153,  66  N.  W.  518,  57  A.  S.  R.  6.  Trentor  v.  Pothen,  46  Minn.  298, 
899.  See  also  Trentor  v.  Pothen,  46  49  N.  W.  129,  24  A.  S.  E.  225 ;  Hick- 
Minn.  298,  49  N.  W.  129,  24  A.  S.  B.  man  v.  Green,  123  Mo.  165,  22  S.  W. 
225.  455,  27  S.  W.  440,  29  L.R.A.  39;  Pen- 

3.  Frenkel  v.  Hudson,  82  Ala.  158,  noyer  v.  Willis,  26  Ore.  1,  36  Pac.  568, 
2  So.  758,  60  Am.  Rep.  736.    See  also  46  A.  S.  R.  594. 

Wickersham  v.  Chicago  Zinc  Co.,  18  7.  Trentor  v.  Pothen,  46  Minn.  298, 

Kan.  481,  26  Am.  Rep.  784.  49  N.  W.  129,  24  A.  S.  R.  225.     See 

4.  Finnell  v.  Finnell,  156  Cal.  589,  Principal   and   Agent,   vol.    21,    p. 
105  Pac.  7"40, 134  A.  S.  R.  143 ;  Frank-  841. 

Jin  Min.  Co.  v.  O'Brien,  22  Colo.  129,       8.  Trentor  v.  Pothen,  46  Minn.  298, 
43  Pac.  1016,  55  A.  S.  R.  118.     See  49  N.  W.  129,  24  A.  S.  R.  225. 
Corporations,  vol.  7,  p.  653  et  seq., 
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as  to  charge  the  latter  with  actual  notice  of  facts  learned  while  en- 
gaged in  preparing  such  abstract,9  and  this  is  held  true  though  the 
purchaser  agreed  to  rely  on  the  abstract  so  prepaxed.10  If  information 
is  acquired  by  the  agent  while  acting  in  another  transaction  for  a 
third  person  the  purchaser  is  not  necessarily  charged  therewith.11  It 
must  at  least  be  shown  in  such  a  case  that  the  knowledge  was  present 
in  the  mind  of  the  agent  at  the  time  of  the  later  transaction.12  If, 
however,  the  information  acquired  in  the  earlier  transaction  was  in 
fact  present  in  the  agent's  mind,  while  afterwards  acting  for  the  pur- 
chaser, the  principal,  according  to  the  better  view,  will  be  charged 
therewith.18 

475.  Facts  Putting  on  Inquiry  Generally.— It  is  the  well  settled 
general  rule,  in  determining  whether  a. purchaser  had  notice  of  out- 
standing equities  so  as  to  preclude  him  from  being  entitled  to  protec- 
tion as  a  bona  fide  purchaser,  that  if  there  be  circumstances  which,  in 
the  exercise  of  common  reason  and  prudence,  ought  to  put  a  man  upon 
particular  inquiry,  he  will  be  presumed  to  have  made  that  inquiry, 
and  will  be  charged  with  notice  of  every  fact  which  that  inquiry 
would  give  him.14  The*  reason  on  which  this  rule  is  based  is  that  notice 

9.  Davis  v.  Steeps,  87  Wis.  472,  58  Fresno  Canal,  etc.,  Co.  v.  Rowell,  80 
N.  W.  769,  41  A.  S.  R.  51,  23  L.R.A.  Cal.  114*  22  Pac.  53,  13  A.  S.  R.  112; 
818.  Booth  v.  Barnum,  9  Conn.  286,  23  Am. 

10.  Boyd  v.  Boyd,  128  la.  699,  104  Dec.  339;  Morrison  v.  Kelly,  22  111. 
N.  W.  798,  111  A.  S.  R.  215.  609,   74  Am.   Dec.   169;   Anthony  v. 

11.  Scotch  Lumber  Co.  v.  Sage,  132  Wheeler,  130  111.  128,  22  N.  E.  494, 17 
Ala.  598,  32  So.  607,  90  A.  S.  B.  932;  A.  S.  R.  281;  Knapp  v.  Bailey,  79  Me. 
Booker  v.  Booker,  208  111.  529,  70  N.  195,  9  Atl.  122,  1  A.  S.  R.  295;  Bay- 
E.  709,  100  A.  S.  R.  250.  nard  v.  Norris,  5  GUI  (Md.)  468,  46 

Note:  21  Eng.  Rul.  Cas.  842.  Am.  Dec.  647;  Price  v.  McDonald,  1 

12.  Constant  v.  Rochester  Univer-'Md.  403,  54  Am.  Dec.  657;  Peters  v. 
sity,  111  N.  Y.  604,  19  N.  E.  631,  7  Cartier,  80  Mich.  124,  45  N.  W.  73, 
A.  S.  R.  769,  2  L.R.A.  734.  20  A.  S.  R.  508;  Mercantile  Nat.  Bank 

Note:  21  Eng.  Rul.  Cas.  843.  v.  Parsons,  54  Minn.  56,  55  N.  W.  825, 

13.  Trentor  v.  Pothen,  46  Minn.  298,  40  A.  S.  R.  299 ;  Jennings  v.  Todd,  118 
49  N.  W.  129,  24  A.  S.  R.  225;  Pen-  Mo.  296,  24  S.  W.  148,  40  A.  S.  R. 
noyer  v.  Willis,  26  Ore.  1,  36  Pac.  568,  373;  Gross  v.  Watts,  206  Mo.  373,  104 
46  A.  S.  R.  594  and  note;  Melms  v.  S.  W.  30,  121  A.  S.  R.  662;  Turner  v. 
Pabst  Brewing  Co.,  93  Wis.  153,  66  N.  Edmonston,  210  Mo.  411,  109  S.  W. 
W.  518,  57  A.  S.  R.  899.  But  see  Sat-  33,  124  A.  S.  R.  739;  Tuttle  v.  Jack- 
terfleld  v.  Malone,  35  Fed.  445,  1  son,  6  Wend.  (N.  Y.)  213,  21  Am. 
L.R. A.  35  (announcing  rule  in  Penn-  Dec.  306 ;  Swarthout  v.  Curtis,  5  N.  Y. 
sylvania).  301,  55  Am.  Dec.  345;  Kirsch  v.  To- 

Notes:  24  A.  S.  R.  230;  21  Eng.  zier,  143  N.  Y.  390,  38  N.  E.  375,  42 
Rul.  Cas.  843.  A.  S.  R.  729 ;  Anderson  v.  Blood,  152 

14.  Vattier  v.  Hinde,  7  Pet.  252,  8  N.  Y.  285,  46  N.  E.  493,  57  A.  S.  R. 
U.  S.  (L.  ed.)  675;  Cordova  v.  Hood,  515;  Doran  v.  Dazey,  5  N.  D.  167,  64 
17  Wall.  1,  21  U.  S.  (L.  ed.)  587;  Gal-  N.  W.  1023,  57  A.  S.  R.  550;  Pluf^el 
land  v.  Jackman,  26  CaL  79,  85  Am.  v.  Henschel,  7  N.  D.  276,  74  N.  W.  996, 
Dec.  172;  Montgomery  v.  Keppel,  75  66  A.  S.  R.  642;  Cooper  v.  Flesner,  24 
Cal.  128,  19  Pac.  178,  7  A.  S.  R.  125;   Okla.  47,  103  Pac.  1016,  20  Ann.  Cas. 
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Js  impxited  because  of  the  negligence  of  the  purchaser  in  making  the 
Jflquiry  _    Therefore  to  charge  a  purchaser  with  constructive  notice 
the  circumstances  relied  on  as  putting  him  on  inquiry  must  be  such 
as  woxjtXd  naturally  raise  a  suspicion  in  the  mind  of  a  reasonably  or 
ordina.xrily  prudent  man  and  necessitate  an  inquiry,  or  such  that  a 
charge    of  negligence  or  neglect  of  duty  in  failing  to  make  inquiry  may 
Teasomcx aJbly  be  based; 15  and  it  has  been  said  that  mere  want  of  caution 
on  th  ^     part  of  the  purchaser  in  making  inquiry  as  distinguished  from 
frauclxilent  or  wilful  blindness  is  not  sufficient  to  charge  him  with  con- 
structive  notice; 16  and  the  purchaser  is  only  to  be  charged  with  con- 
strue ti-ve  notice  of  what  an  inquiry  would  naturally  lead  to,  not  of 
such     f  «*cts  as  it  might  possibly  lead  to  if  it  had  been  made.17    A  pur- 
chaser xr      is  not  affected  with  constructive  notice  of  a  prior  unrecorded 
con\r^-y-ance  by  ^e  mere  fact  that  he  was  one  of  the  subscribing  wit- 
n1fSSGS     thereto,  as  such  a  witness  is  not  presumed  to  have  knowledge  of 
v     ^^^ stents  of  the  instrument; 18  and  it  has  been  held  that  the  fact 
that    ^^,     grantee  whose  deed  was  unrecorded  wrpte  abetter  to  the  subse- 
°^ei^^*    ^purchaser  notifying  him  of  his  title  does  not  necessarily  charge 
tu^  Xa."t/ter  with  notice  thereof,  if  in  fact  the  letter,  though  received,  was 
not.  *r^^<i#i»    Where  a  purchaser  has  actual  khowledge  that  a  mortgage 
ufca  \>^cn  given  by  a  third  person  whose  title  does  not  appear  of  record, 
\\  i»  tx^ld  that  this  is  sufficient  to  put  him  on  inquiry  as  to  the  title  of 

W  >^B   L.R.A.(N.S.)  1180;  Musgrove  Wall.  27, 19  U.  S.  (L.  ed.)  346;  Stan- 

*• ^onser,  6  Ore.  313,  20  Am.  Rep.  ley  v.  Schwalby,  162  U.  S.  255,  16  S.  ■ 

**M  Lodge  v.  Simonton,  2  Pen.  &  W.  Ct  754,  40  U.  S.  (L.  ed.)  960;  United 

vra.)    439,  23  Am.  Dec.  36;  Gibson  States  v.  Detroit  Timber,  etc.,  Co.,  200 

*;  "Winslow,  46  Pa.  St.  380,  84  Am.  U.  S.  321,  26  S.  Ct.  282,  50  U.  S.  (L. 

Dee.  552;  Hicks  v.  American  Natural  ed.)    499;    Tobey   v.    Kilbourne,   222 

Gas  Co.,  207  Pa.  St.  570,  57  Atl.  55,  65  Fed.  760,  138  C.  C.  A.  308,  Ann.  Cas. 

L.R.A.  209;   Woodfolk  v.  Blount,  3  1918C  470;  Acer  v.  Westcott,  46  N.  Y. 

Hayw.  (Tenn.)  147,  9  Am.  Dec.  736;  384,  7  Am.   Rep.   355;   Anderson   v. 

Briscoe  v.  Bronaugh,  1  Tex.  326,  46  Blood,  152  N.  Y.  285,  46  N.  E.  493,  57 

Am.  Dee.  108;   Ross  t.  Morrow,  85  A.  S.  R.  515;  Wilson  v.  McCullouffh, 

Tex.  172,  19  8.  W.  1090,  16  L.R.A.  23   Pa.    St.   440,   62   Am.   Dec.    347; 

%l'}fn  ¥**?'  AWhit?!10U^1o^I?^h  Melm8  v-  Pab8t  Brewing  Co.,  93  Wis. 
260  109  Pac  2,  Ann.  Cas  1912C  407;  153>  66  N#  w.  518>  „\  £  R   g99; 

SfT  V*  ^f™^  iRandV  (Va%  195'  Agra  Bank  v.  Barry,  LR.7H.  L.  135, 
16  Am.  Dee.  741;  Rorer  Iron  Co.  v.  o-,  ^       R  *   r      «Jm  ' 

Trout,  83  Va.  397,  2  S.  E.  713,  5  A.     \£?£\  £o  V    q    p    ^.ttpa 
8.   R.   285;    Wetter   v.   Nichols,    53      *ote8:  63  A'  S'  R'  470'  7  LJlJL 
Wash.  285,  101  Pac.  867, 132  A.  S.  R.  ~*      ...  —.     .        ,9n   TI1 

1075;  Parker  v.  Kane,  4  Wis.  1,  65       ***f°%   *    ^S    R    281* 
Am.  Dec.  283.  12%  "  E-  49*>  }7  A-  f ;. R-  281. 

Notes:  23  Am.  Dec.  47;  38  Am.  Dec.       ";  Wilkins  v.  Bevier,  43  Minn.  213, 
130;  54  Am.  Dec.  667;  45  Am.  Rep.  45  N-  W.  157,  19  A.  S.,  R.  238. 
184;  34  A.  S.  R.  783;  8  L.R.A.  211;  21       **•  Vest  ▼.  Michie,  31  Grat.   (Va.) 
Eng.  Rnl.  Cas.  759,  772.  149,  31  Am.  Rep.  722. 

15.  Wilson  v.  Wall,  6  Wall.  83,  18       19.  Bova  v.  Morigian,  28  R.  I.  319, 
U.  S.  (L.  ed.)  727;  Mills  v.  Smith,  *  67  Atl.  326,  125  A.  S.  R.  741. 
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such  person,  who  in  fact  held  title  under  an  unrecorded  deed,  and  if 
he  fails  to  make  proper  inquiry  he  cannot  claim  protection  against 
the  unrecorded  deed.20  In  England  it  seems  that  the  nonproduction 
by  a  mortgagor  of  his  title  deeds  would  be  sufficient  to  put  the  mort- 
gagee on  inquiry  and  thereby  give  him  constructive  notice  of  a  prior 
equitable  mortgage  by  way  of  the  deposit  of  the  title  deeds,  but  it 
has  been  held  otherwise  where  a  system  of  registration  or  recording 
titles,  similar  to  our  system,  prevailed.1 

476.  Effect  and  Sufficiency  of  Inquiry. — All  that  is  required  of  a 
party  who  is  put  upon  inquiry  is  good  faith  and  reasonable  care  in 
following  up  the  inquiry  which  the  notice  given  him  suggests.  If 
due  find  diligent  inquiry  is  made  and  notwithstanding  it  no  knowledge 
of  the  outstanding  equity  is  acquired,  the  purchaser  will  have  per- 
formed his  full  duty  and  will  not  be  charged  with  further  notice.* 
But  the  inquiry  in  such  a  case  must  be  made  at  a  reliable  source  from 
which  the  true  state  of  facts  will  be  naturally  disclosed;  it  is  not  suffi- 
cient that  the  pupchaser  make  an  inquiry  of  a  person  when  he  knows 
that  it  is  to  such  person's  interest  to  misrepresent  or  conceal  the  exist- 
ence of  the  outstanding,  equity,  and  that  such  person  does  deny  its 
existence.1  It  has  been  held  that  a  purchaser  is  not  to  be  deemed  to 
have  notice  of  an  outstanding  equity  though  he  was  informed  that  it 
once  existed,  if  at  the  same  time  he  is  told  by  the  informant  that  the 
equity  has  been  discharged.4  As  a  general  rule  a  purchaser  of  land 
must  take  notice  of  such  a  fact  as  a  dedication  to  the  public  in  like 
manner  as  he  must  take  notice  of  a  title  obtained  by  adverse  posses- 
sion ;  and  if  the  purchaser  is  fully  put  on  inquiry  as  to  the  fact  of  the 
dedication  the  fact  that  he  made  an  elaborate  investigation  of  the  cir- 
cumstances and  came  to  the  conclusion  that  there  had  been  no  such 
dedication  does  not  prevent  him  from  being  considered  a  purchaser 
with  notice.5 

477.  Inadequacy  of  Consideration. — While  the  mere  inadequacy  of 
the  consideration  may  not  be  sufficient  to  deprive  one  of  his  position 
as  a  purchaser  for  value,6  an  offer  by  a  vendor  to  sell  for  a  grossly  in- 
adequate price  is  a  circumstance  which  should  place  the  purchaser  on 
his  guard  and  may  be  such  as  to  require  that  he  make  a  reasonable 

20.  Clark  v.  Holland,  72  la.  34,  33  64  Minn.  56,  65  N.  W.  825,  40  A.  S.  R. 

N.  W.  350,  2  A.  S.  R.  230;  Pleasants  v.  299. 

Biodgett,  39  Neb.  741,  58  N.  W.  423,  Note:  7  L.R.A.  841. 

42  A.  S.  R.  624;  Doran  v.  Dazey,  5  N.  3.  Price  v.  McDonald,  1  Md.  403,  54 

D.  167,  64  N.  W.  1023,  57  A.  S.  R.  550.  Am.  Dec.  657. 

1.  Agra  Bank  v.  Barry,  L.  R.  7  H.  4.  Rogers  v.  Wiley,  14  111.  65,  66 
L.  135,  21  Eng.  Rnl.  Cas.  784.    As  to  Am.  Dec.  491. 

mortgages  by  deposit  of  title  deeds,  see       5.  Atty.-Gen.  v.  Abbott,  154  Mass. 
Mortgages,  vol.  19,  p.  277  et  seq.  323,  28  N.  E.  346. 13  L.R.A.  251. 

2.  Mercantile  Nat.  Bank  v.  Parsons,       6.  See  supra,  par.  459. 
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inquiry  as  to  the  title  of  the  vendor  not  disclosed  by  the  records.7  As 
has  been  said  in  this  connection,  if"  the  sum  which  the  vendor  is  will- 
ing to  take  is  grossly  disproportionate  to  the  value  of  the  thing  which 
;s  the  subject  of  the  negotiation,  it  is  strong  proof  of  a  defective  title, 
and  sufficient  to  put  a  prudent  man  upon  inquiry,  and  if  the  pur- 
chaser neglects  to  prosecute  such  inquiry  diligently,  he  may  not  be 
awarded  the  standing  of  a  bona  fide  purchaser.8  But  the  inadequacy 
of  the  consideration  of  a  previous  sale,  which  was  voidable  for  fraud, 
cannot  affect  the  title  of  a  subsequent  bona  fide  purchaser  without 
notice  of  such  fraud.0  And  the  mere  fact  that  a  purchaser  from  the 
holder  of  a  title  founded  upon  a  good  as  distinguished  from  a  valuable 
consideration  has  notice  that  it  was  not  founded  upon  a  pecuniary 
consideration  is  not  sufficient  to  make  it  his  duty,  at  his  peril,  to  in- 
quire whether  the  title  of  his  grantor  was  not  fraudulent,  but  he  has 
a  right  to  act  on  the  legal  presumption  that  such  voluntary  convey- 
ance was  honestly  made  until  some  other  fact  is  brought  to  his  knowl- 
edge to  raise  a  suspicion  in  his  mind  that  such  conveyance  is  fraudu- 
lent:10 That  the  price  at  which  land  is  offered  for  sale  is  considerably 
below  its  actual  value  is  not  itself  sufficient  to  put  the  purchaser  on 
inquiry,  as  one  is  not  precluded  from  acquiring  what  may  be  termed 
a  bargain  under  the  penalty  of  being  deprived  of  the  status  of  a  bona 
fide  purchaser.11 

478.  Failure  of  Vendor  to  Record  Deed. — The  mere  fact  that  a  ven- 
dor has  not  recorded  the  deed  under  which  he  holds  is  not  necessarily 
a  suspicious  circumstance  putting  a  purchaser  from  him  on  inquiry, 
because  many  good  and  honest  men  do  not  promptly  put  their  deeds 
on  record.12  Therefore  all  conveyances  in  the  chain  of  title  from  a 
former  owner  need  not  be  recorded  in  order  to  protect  a  bona  fide 
purchaser  whose  deed  is  first  recorded  against  a  prior  unrecorded  con- 
veyance from  such  owner.1*    The  failure  of  a  grantee  to  record  his 

7.  Knapp  v.  Bailey,  79  Me.  195,  9  10.  McKee  v.  West,  141  Ala.  531, . 
Atl.  122, 1  A.  S.  R.  295;  Atty.-Gen.  v.  37  So.  740,  109  A.  S.  R.  54. 
Abbott,  154  Mass.  tt3,  28  N.  E.  346,  11.  Beebe  Stave  Co.  v.  Austin,  92 
13  L.RA.  251 ;  Ten  Eyck  v.  Witbeck,  Ark.  248, 122  S.  W.  482,  135  A.  S.  R. 
135  N.  Y.  40,  31  N.  E.  994,  31  A.  S.  K.  172  (sale  of  standing  timber  at  one 
809;  Weber  v.  Rothchild,  15  Ore.  half  the  value  at  which  it  was  after- 
385, 15  Pac.  650,  3  A.  S.  R.  162;  Wis-  wards  appraised) ;  Eastham  v.  Hunter, 
consin  River  Land  Co.  v.  Selover,  135  102  Tex.  145, 114  S.  W.  97,  132  A.  S. 
Wis.  594,  116  N.  W.  265,  16  L.R.A.  R.  854.  See  also  Noe  v.  Smith, 
(N.S.)  1073.  (Okla.)   169  Pac.  1108,  L.R.A.1918C 

Notes:  23  Am.  Dee.  52;  16  L.R.A.  435. 

(N.S.)  1074.  12.  Beebe  Stave  Co.  v.  Austin,  92 

8.  Ten  Eyck  v.  Witbeck,  135  N.  Y.  Ark.  248,  122  S.  W.  482, 135  A.  S.  R. 
40,  31  N.  E.  994,  31  A.  S.  R.  809.  172. 

9.  Two  Rivers  Mfg.  Co.  v.  Beyer,  13.  Wood  v.  Chapin,  13  N.  Y.  509, 
74  Wis.  210,  42  N.  W.  232, 17  A.  S.  R.  67  Am.  Dec.  62. 
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deed,  which  recites  that  the  consideration  is  paid  when  in  fact  it  is 
not,  is  not  a  circumstance  to  arouse  the  suspicion  of  a  person  to  whom 
he  shows  the  deed  and  sells  the  timber  on  the  land  and  prevent  him 
from  claiming  as  against  the  lien  of  his  vendor's  grantor  the  protec- 
tion afforded  a  bona  fide  purchaser.14 

479.  Source  of  Information;  Rumor. — While  there  is  authority  for 
the  position  that  a  warning  of  an  outstanding  equity  or  an  unrecorded 
deed  may  be  disregarded  by  the  purchaser  if  it  comes  from  an  entire 
stranger,  as  such  a  person  has  not  an  interest  which  entitles  his  warn- 
ing to  respect,16  information  leading  to  the  necessity  for  inquiry  need 
not  come  from  the  person  in  whose  favor  the  equity  is  sought  to  be 
enforced ;  it  is  sufficient  if  it  comes  from  what  may  be  termed  a  reliable 
source,16  as,  for  instance,  where  the  legal  title  was  in  the  name  of  a 
widow,  subject  to  an  equity  in  favor  of  her  children,  and  notice  there- 
of was  given  the  purchaser  by  their  grandfather,17  or  where  the  in- 
formation of  the  outstanding  equity  is  given  by  a  tenant  of  the  bene- 
ficiary.18 Mere  rumor  as  to  defects  in  title,  where  no  specific  defect 
is  referred  to  or  tangible  clue  disclosed  on  which  an  inquiry  may  be 
prosecuted,  cannot  be  relied  on  as  giving  notice  or  as  laying  the  foun- 
dation for  an  inquiry.19  This  has  been  held  true  as  to  a  mere  rumor 
as  to  the  existence  of  a  prior  unrecorded  deed,20  where  after  a  reason- 
able investigation  of  such  rumor  the  purchaser  or  his  agent  reached 
the  bona  fide  conviction  or  conclusion  that  no  such  deed  had  been 
delivered.1 

480.  Existence  of  Confidential  or  Family  Relations. — The  mere  ex- 
istence of  a  confidential  or  family  relation  between  a  grantor  and  his 
grantee  will  not  itself  charge  the  grantee  with  notice  of  an  outstanding 
equity  or  unrecorded  deed  binding  the  land  in  the  hands  of  the  gran- 
tor, so  as  to  deprive  the  grantee  of  the  protection  afforded  bona  fide 
purchasers ; a  as  where  a  conveyance  is  made  by  a  man  to  his  intended 
spouse.*   And  it  has  been  held  that  the  fact  that  one  purchased  a  farm 

.  14.  Beebe  Stave  Co.  v.  Austin,  92  19.  Stanley  v.  Schwalby,  162  U.  S. 
Ark.  248,  122  S.  W.  482, 135  A.  S.  R.  255,  16  S.  Ct.  75^  40  U.  S.  (L.  ed.j 
172.  As  to  the  implied  lien  of  a  ven-  960;  Satterfield  v.  malone,  35  Fed.  445, 
dor  who  has  conveyed,  see  supra,  par.  1  L.R.A.  35;  Wilson  v.  McCullough, 
310  et  seq.  23   Pa.    St.   440,   62   Am.   Dec.   347 ; 

16.  Satterfield  v.   Malone,   35   Fed.   Parker  v.  Kane,  4  Wis.  1,  65  Am.  Dec. 
445,  1  L.R.A.  35;  Woods  v.  Farmere,  283. 

7  Watts  (Pa.)  382,  32  Am.  Dec.  772;       Notes:  23  Am.  Dec.  52;  7  L.R.A. 
Wilson  v.  McCullough,  23  Pa.  St.  440,  841 ;  21  Eng.  Rul.  Cas.  772. 
G2  Am.  Dec.  347.  20.  Wilson  v.  McCullough,  23  Pa. 

16.  Butcher  v.  Yocum,  61  Pa.   St.   St.  440,  62  Am.  Dec.  347. 

168,  100  Am.  Dec.  625.  1.  Stanley  v.  Schwalby,  162  U.  S. 

Note:  23  Am.  Dec.  51.  255,  16  S.  Ct.  754,  40  U.  S.  (L.  ed.) 

17.  Butcher  v.  Yocum,  61  Pa.   St.  960. 

168,  100  Am.  Dec.  625.  2.  Snyder  v.  Grandstaff,  96  Va.  473, 

18.  Gallion  v.  McCaslin,  1  Blackf.   31  S.  B.  647,  70  A.  S.  R.  863. 
(Ind.)  91,  12  Am.  Dec.  208.  3.  Herring   v.   Wickham,   29   Grat. 
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from  his  brother-in-law  without  a  personal  inspection  is  not  sufficient 
to  charge  him  with  notice  of  a  fraud  perpetrated  by  his  vendor  in  the 
acquisition  of  the  farm.4    So  where  an  officer  or  agent  of  a  corporation 
sella  property  to  it  his  knowledge  of  an  outstanding  equity  is  not 
ciargeable  to  the  corporation.5 
I  481.  Disclosures  in  Chain  of  Title  Generally. — A  purchaser  is  as  a 

general  rule  charged  with  notice  of  what  appears  in  the  deeds  or  muni- 
ffl&xits  in  his  grantor's  chain  of  title,6  and  he  will  be  charged  with  con- 
structive notice  of  the  facts  which  such  deeds  disclose,  and  if  the  facts 
so  disclosed'  are  sufficient  to  put  the  purchaser  on  inquiry  he  will  be 
charged  with  notice  of  what  a  proper  inquiry  would  have  disclosed.7 


(yi*->     628,  26  Am.  Rep.  405;  Snyder  Ch.  (N.  Y.)  52,  49  Am.  Dec.  164;  Rus- 

▼.  <*r*uadstaff,  96  Va.  473,  31  S.  E.  647,  sell  v.  Pistor,  7  N.  Y.  171,  57  Am.  Dec. 

70 a     •   S-  B-  863«  509'  H<>ward  Ins.  Co.  v.  Halsey,  8  N. 

*-    Younger  v.  *Hoge,  211  Mo.  444,  Y.   271,   59  Am.   Dec.   478;   Acer  v. 

^r  ^l  ^-  20f  18  L.R.A.(N.S.)  94.  Westcott,  46  N:  Y.  384,  7  Am.  Rep. 

*•    *Venkel  ▼.  Hudson,  82  Ala.  158,  355;  McPherson  v.  Rollins,  107  N.  Y. 

K    °-  7-58,  60  Am.  Rep.  736;  Wicker-  316,  14  N.  E.  411,  1  A.  S.  R.  826; 

S)^u    v-   Chicago  Zinc  Co.,  18  Kan.  Kirsch  v.  Tozier,  143  N.  Y.  390,  38  N. 

**^»    26  Am.  Dec.  784.     As  to  when  E.  375,  42  A.  S.  R.  729;  In  re  Mulhol- 

^tiCe  t0  m  officer  or  agent  0f  a  wr.  lan^^  224  Pa.  St.  536,  73  Atl.  932,  132 

?<*ation  is  notice  to  it,  see  Corpora-  A.  S.  R.  791;  Willis  v.  Gay,  48  Tex. 

^SS,  vol.  7,  p.  653  et  seq.  463,   26   Am.   Rep.  328;    Spencer  v. 

ft.  Simmons  Creek  Coal  Co.  v.  Dor-  Jones,  92  Tex.  516,  50  S.  W.  118,  71  A. 

*a>  142  U.  S.  417, 12  S.  Ct.  239,  35  U.  S.  R.  870;  Gilbough  v.  Runge,  99  Tex. 

S.  (L.  ed.)   1063;  Ochoa  v.  Hernan-  539,  91  S.  W.  566,  122  A.  S.  R.  669; 

dez  y  Morales,  230  U.  S.  139,  33  S.  Ct.  Pillow  v.  Southwestern  Virginia  Imp. 

1033,  57  U.  S.  (L.  ed.)  1427;  Equi-  Co.,  92  Va.  144,  23  S.  E.  32,  53  A.  S. 

table  Loan,  etc.,  Co.  v.  Lewman,  124  R.  804;  Norfolk,  etc.,  Traction  Co.  v. 

6a.  190,  52  S.  E.  599,  3  L.R.A.(N.S.)  White,  113  Va.   102,  73   S.  E.  467, 

879;  Smith  v.  Huntoon,  134  111.  24,  24  Ann.  Cas.  1913E  655;  Patman  v.  Har- 

N.  E.  971,  23  A.   S.  R.  646;  Truth  land,  17  Ch.  D.  353,  50  L.  J.  Ch.  642, 

Lodge  No.  213,  etc.  v.  Barton,  119  la.  44  L.  T.  N.  S.  728,  29  West.  Rep.  707, 

230,  93  N.  W.  106,  97  A.  S.  R.  303 ;  21  Eng.  Rul.  Cas.  752. 

Frazier  v.  Jeakins,  64  Kan.  615,  68  Notes:  23  Am.  Dec.  48;  14  A.  S.  R. 

Pac.  24,  57  L.R.A.  576;  Johnston  v.  539;  42  A.  S.  R.  733;  69  A.  S.  R.  798; 

Gwathmey,  4  Litt  (Ky.)  317,  14  Am.  7  L.R.A.  840;  21  Eng.  Rul.  Cas.  759, 

Dee.  135;  Wait  v.  Baldwin,  60  Mich.  769. 

622,  27  N.  W.  697,  1  A.  S.  R.  551;  7.  Galland  v.  Jackman,  26  Cal.  79, 

McKay  v.  Williams,  67  Mich;  547,  35  85  Am.  Dec.  172;  Honore  v.  Blakewell, 

N.  W.  159,  11  A.  S.  R.  597;  Kettle  6  B.  Mon.  (Ky.)  67,  43  Am.  Dec.  147; 

River  R.  Co.  ▼.  Eastern  R.  Co.,  41  Cabe  v.  Lovan,  193  Mo.  235,  92  S.  W. 

Minn.  461, 43  N.W.  469,6  L.R.A.  111;  93,  112  A.  S.  R.  480,  4  L.R.A.(N.S.) 

Sioux  City,  etc.,  R.  Co.  v.  Singer,  49  439 ;  Turner  v.  Edmonston;  210  Mo. 

Minn.  301,  51  N.  W.  905,  32  A.  S.  411,  109  S.  W.  33,  124  A.  S.  R.  739; 

R.    554,   15  L.R. A.   751 ;    Stewart  v.  Gibert  v.  Peteler,  38  N.  Y.  165,  97  Am. 

Matheny ,  66  Miss.  21,  5  So.  387, 14  A.  Dec.  785 ;  McPherson  v.  Rollins,  107 

S.  R.  538;  Cobe  v.  Lovan,  193  Mo.  N.  Y.  316,  14  N.  E.  411,  1  A.  S.  R. 

235,  92  S.  W.  93,  112  A.  S.  R.  480,  4  826;  Reeder  v.  Barr,  4  Ohio  446,  22 

L.R.A.(N.S.)  439;  Mitchell  v.  D'Olier,  Am.  Dec.  762;  Gibson  v.  Winslow,  46 

68   N.    J.   L.  -  375,   53   Atl.    467,   59  Pa.  St.  380,  84  Am.  Dec.  552, 

L.R.A.  949;  ChUds  v.  Clark,  3  Barb.  Note:  23  Am.  Dec.  48. 
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Thus,  where  a  purchaser  is  informed  by  any  preceding  conveyance 
in  his  chain  of  title  that  the  land  has  been  sold  on  credit,  he  is  bound 
to  inform  himself  as  to  whether  the  purchase  money  has  been  paid 
since  the  execution  of  the  deed,  and  if  it  has  not  been  paid  he  is 
charged  with  notice  of  the  vendor's  implied  lien ; 8  and  a  fortiori  a 
purchaser  from  a  grantee  in  possession  under  an  unrecorded  deed  is 
charged  with  notice  of  the  express  reservation  of  a  vendor's  lien  in  the 
unrecorded  deed.*  Where  a  conveyance  in  the  chain  of  title  shows 
that  it  was  executed  by  an  agent  of  a  prior  grantor  and  is  to  the  agent's 
wife,  a  subsequent  purchaser  is  charged  with  notice  of  the  want  of 
authority  on  the  part  of  the  agent  to  make  such  a  conveyance  and 
thereby  profit  by  the  exercise  of  the  power  given  him.10  Likewise  a 
deed  which  recites  that  the  grantors  are  husband  and  wife,  the  names 
of  which  grantors  are  identical  with  those  of  the  grantor  and  grantee 
in  a  recent  guardian's  deed  of  the  same  land,  imparts  notice  to  the 
purchaser  that  his  grantors  were  also  husband  and  wife  at  the  date 
of  the  former  deed  and  the  consequent  invalidity  of  the  conveyance.11 
It  has  also  been  held  that  where  the  deeds  in  the  chain  of  title  show  a 
conveyance  by  an  agent  to  a  third  person,  and  a  reconveyance  of  the 
same  by  the  grantee  to  the  agent,  a  subsequent  purchaser  is  chargeable 
with  notice  of  the  fraud  which  appears  on  the  face  of  the  deeds.12 

482.  Qualification  of  Rule  as  to  Disclosures  in  Chain  of  Title. — The 
principle  that  a  man  is  held  to  knowledge  of  those  things  which  he 
would  have  learned  had  the  inquiry  suggested  by  recitals  in  the  title 
deeds  been  made,  is  subject  to  qualification  and  should  not  be  carried 
further  than  the  reason  on  which  it  is  founded.  Therefore  it  is  sub- 
ject to  the  qualification  that  the  recitals  ought  to  be  so  far  correct  and 
intelligible  as  to  lead,  on  inquiry,  to  an  acquaintance  with  the  facts 
with  which  the  party  is  sought  to  be  charged.13  And  it  has  been  held 
that  the  recital  of  a  nominal  consideration  in  an  executor's  deed,  duly 
recorded,  and  unquestioned  for  a  long  period  of  time,  during  which 
the  property  has  been  conveyed  many  times  in  reliance  upon  the  deed, 
is  not  sufficient  to  put  a  purchaser  upon  inquiry  as  to  the  considera- 
tion ;  and  therefore  want  of  a  sufficient  consideration  does  not  defeat 
the  title  of  such  purchaser  without  notice,  as  against  devisees  not  dis- 

8.  Johnston  v.  Gwathmey,  4  Litt.  10.  Green  v.  Hugo,  81  Tex.  452,  17 
(Ky.)  317,  14  Am.  Dec.  135;  Honore  S.  W.  79,  26  A.  S.  R.  824.  See  supra, 
v.  Bakewell,  6  B.  Mon.  (Ky.)  67,  43  par.  131,  as  to  the  agent's  power  to 
Am.  Dec.  147;  Willis  ▼.  Gay,  48  Tex.  convey  directly  or  indirectly  for  his 
463,  26  Am.  Rep.  328.  own  benefit 

Note:  23  Am.  Dec.  50.  11.  Frazier  v.  Jeakins,  64  Kan.  615, 

As  to  the  vendor's  Implied  lien  gen-  68  Pac.  24,  57  Lifc.A.  575. 
erally  and  against  whom  enforced,  see       12.  McKay  v.   Williams,  67  Mich* 
infra,  par.  310  et  seq.,  332  et  seq.  547,  35  N.  W.  159, 11  A.  S.  R.  597. 

9.  Gilbough  v.  Runge,  99  Tex.  539,       13.  Note:  23  Am.  Dec  50. 
91  S.  W.  566,  122  A.  S.  R.  659. 
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covering  the  fraud  of  the  executor  until  shortly  before  such  purchase.14 
To  require  a  purchaser  to  take  notice  of  a  prior  deed  or  recitals  therein 
the  deed  must  lie  in  the  chain  of  title ;  that  is,  it  must  be  such  that  if 
the  title  deeds  to  support  the  grantor's  title  were  produced  it  would 
disclose  the  deed  in  question ; lfi  and  the  deed  must  lie  in  the  chain  of 
title  to  the  particular  land  which  the  purchaser  buys.16  Where  a  pur- 
chaser takes  subject  to  a  recorded  mortgage  which  recites  that  it  is 
given  as  security 'for  a  penal  bond  conditioned  for  the  payment  of  a 
certain  amount  of  money,  the  bond  itself  not  being  recorded,  he  is 
not  to  be  charged  with  notice  of  further  obligations  contained  in  the 
bond.  In  such  a  case  the  purchaser  is  entitled  to  rely  on  the  record 
as  truly  stating  the  obligations  of  the  bond.11  It  is  also  held  that  a 
purchaser  is  not  bound  to  examine  the  record  as  regards  discharged 
mortgages  and  therefore  he  is  not  chargeable  with  knowledge  of  reci- 
tals therein.18  The  inspection  of  a  deed  charges  the  party  with  notice 
of  those  facts  alone  which  its  contents  reasonably  import; 19  and  where 
the  doctrine  of  community  property  exists  20  it  has  been  held  that  the 
fact  that  a  conveyance  expressing  a  valuable  consideration  is  taken  in 
the  name  of  a  wife  imposes  no  tturden  upon  a  purchaser  from  the  hus- 
band of  inquiring  as  to  the  equities  of  the  husband  and  wife  in  respect 
to  the  property;  but  he  is  justified  in  presuming  that  the  land 'is  com- 
munity property  and  subject  to  disposal  by  the  husband  alone.1  Sdme 
courts,  however,  take  the  view  that  the  fact  of  the  conveyance  to  the 
wife  is  notice  to  a  purchaser  from  the  husband  that  the  land  may  be 
the  wife's  separate  property  and  is  sufficient  to  put  him  on  inquiry.4 
The  fact  that  a  deed  made  directly  to  the  assignee  of  an  executory  con- 
tract of  purchase  recites  that  it  is  made  to  fulfil  such  contract,  does  not 
require  that  a  subsequent  purchaser  inquire  as  to  the  terms  of  the  as- 
signment, so  as  to  charge  him  with  notice  of  equities  in  favor  of  the 
assignor.* 

14.  Babcock  v.  Collins,  60  Minn.  73,       18.  Pyles  v.  Brown,  189  Pa.  St.  164. 
61  N.  W.  1020,  51  A.  S.  R.  503.  42  Atl.  11,  69  A.  S.  R.  794. 

15.  Satterfield  v.  Malone,  35  Fed.       19.  Cooke  v.  Bremond,  27  Tex.  457, 
445,  1  L.B.A.  35;  Gross  v.  Watts,  206  86  Am.  Dec.  626. 

Mo.  373,  104  S.  W.  30,  121  A.  S.  R.  Note:  7  L.R.A.  841. 

662 ;  Blake  v.  Graham,  6  Ohio  St.  580,  20.  As  to  community  property  gen- 

67  Am.  Dec.  360 ;  Patman  v.  Harland,  erally,  see  Community  Property,  vol. 

17  Ch.  D.  353,  50  L.  J.  Ch.  642,  44  L.  5,  p.  823  et  seq. 

T.  N.  S.  728,  29  West.  Rep.  707,  21  1.  Cooke  v.  Bremond,  27  Tex.  457, 

Eng.  Rul.  Cas.  752.  86  Am.  Dec.  626. 

Note:  21  Eng.  Rul.  Cas.  759,  770.  Note:  86  Am.  Dec.  638. 

16.  Champlin  v.  Laytin,  18  Wend.  2.  -Ramsdell  v.  Fuller,  28  Cal.  37,  87 
(N.  Y.)  407,  31  Am.  Dec.  382.  Am.  Dec.  103. 

Note:  23  Am.  Dec.  50.  Notes:   86  Am.  Dec.  639;  96  Am. 

17.  Equitable  Bldg.,  etc.,   Ass'n   v.  Dec.  423. 

Corley,  72  S.  C.  404,  52  S.  E.  48,  110       See  Community  Property,  vol.  5, 
A.  S.  R.  615.     See  also   Stewart  v.  pp.  847-848.   . 

Walker,  80  Neb.  68,  113  N.  W.  814,       3.  Acer  v.  Westcott,  46  N.  Y.  384,  7 
127  A.  S.  R.  747.  Am.  Rep.  355. 
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483.  Proof  of  Notice. — The  authorities  are  not  in  accord  upon  the 
question  as  to  the  burden  of  proving  notice.  In  some  cases  the  view 
is  taken  that  as  the  want  of  notice  is  essential  to  the  status  of  a  bona 
fide  purchaser  one  claiming  protection  as  such  must  show  that  his 
purchase  was  without  notice  of  an  outstanding  equity  or  an  unrecord- 
ed deed.4  Other  cases  take  the  broad  view  that  the  purchase  is  pre- 
sumed to  be  bona  fide  and  thp  burden  of  proving  notice  of  an  out- 
standing equity  or  unrecorded  deed  is  upon  the  party  attacking  its 
bona  fides.6  According  to  the  general  view  where  one  claiming  pro- 
tection as  a  bona  fide  purchaser  has  proven  his  purchase  and  payment 
of  value,  the  burden  is  upon  the  other  party  asserting  that  the  pur- 
chase was  made  with  notice  of  his  claim  to  prove  such  notice.*  This 
has  been  held  especially  true  where  the  claim  under  an  unrecorded 
deed  is  not  set  up  until  after  a  great  lapse  of  time.7  The  answer  of 
one  of  two  trustees  who  are  charged  with  having  notice  of  an  outstand- 
ing equitable  title  at  the  time  they  received  a  conveyance  of  the  prop- 
erty, when  he  does  not  claim  to  have  any  personal  knowledge  respect- 
ing the  notice  to  his  cotrustee,  merely  presents  an  issue  throwing  the 
burden  of  proof  upon  the  complainant,  but  does  not  require  him  to 

4.  Bell  v.  Pleasant,  145  Cal.  410,  78  N.  W.  798,  111  A.  S.  R.  215 ;  Kruse 
Pac.  957,  104  A.  S.  R.  61 ;  Hibernia  v.  Conklin,  82  Kan.  358, 108  Pac.  856, 
Sav.,  etc.,  Soc.  v.  Farnham,  153  Cal.  36  L.R.A.(N.S.)  1124;  Livingstone  v. 
578,  96  Pac.  9,  126  A.  S.  R.  129 ;  Er-  Murphy,  187  Mass.  315,  72  N.  E.  1012, 
rett  v.  Wheeler,  109  Minn.  157, 123  N.  105  A.  S.  R.  400;  Hanold  v.  Kays,  64 
W.  414,  26  L.R.A.(N.S.)  816;  Dun-  Mich.  439,  31  N.  W.  420,  8  A.  S.  R. 
dee  Realty  Co.  v.  Leavitt,  87  Neb.  711,  835;  Mulling  v.  Butte  Hardware  Co., 
127  N.  W.  1057,  30  L.R.A.(N.S.)  389;  25  Mont  525,  65  Pac  1004,  87  A.  S. 
Weber  v.  Jtothchild,  15  Ore.  385,  15  R.  430 ;  Sheldon  v.  Powell,  31  Mont. 
Pac.  650,  3  A.  S.  R.  162;  Laidlaw  v.  249,  78  Pac.  491,  107  A.  S.  R.  429; 
Vaughan-Rhys,  .44  Can.  Sup.  Ct.  458,  Wood  v#  Chapin,  13  N.  Y.  509,  67  Am. 
21  Ann.  Cas.  948.                  0*  t  r>  *  Dec-  625  Sweetland  v.  Buell,  164  N.  Y. 

/xro^-iik  '  541»  58  N-  E-  663>  79  A-  S-  R- 676; 

(  r    a  It  m    i      iqh  in   19*    Billington  v.  Welsh,  5  Bin.  (Pa.)  129, 

5.  Anthony  v.  Wheeler,  130  111.  128,  g        *  D       4Q6.  £      et  v    Sauvres 

99  Ttf   F    4Q4   17  A    ft    R    9ft1       ftp*  nUa         Am#  '    -Darnel,   v.    oquyrea., 

&&  ss.  Hi.  *&%  ±i  A.  o.  rv.  ^01.    oee  aiso   q«  m       -mo   ^c   m   04.1    77  A    R   R 

Brown  v.  Welch,  18  111.  343,  68  Am.  «^     Tr    *   '^r'u-  *  01   a [    i     rv    < 

Dec  549  >            v*  ^lcnie>  *1  Grat.   ( va.) 

6.*  Pickett  v.  Foster,  149  U.  S.  505,  149  »  *£  Rep  722 ;  Borer  Iron  Co. 

13  S.  Ct.  998,  37  U.  S.  (L.  ed.)  829;  ▼■  T™U*>J3  J*  f97'  2  S-  E'71V 5  £ 

Gratz  v.  Land,  etc.,  Imp.  Co.,  82  Fed.  S.  R.  285;  Snyder  v.  Grandstaff,  96 

381,  53  U.  S.  App.  499,  27  C.  C.  A.  Va.  473,  31  S.  E.  647,  70  A.  S.  R.  863; 

305,  40  L.R.A.   393;   Scotch  Lumber  Marshall  v.  McDernutt,  79  W.  Va.  245, 

Co.  v.  Sage,  132  Ala.  598,  32  So.  607,  90  S.  E.  830,  L.R.A.1917C  883 ;  Cutler 

90  A.  S.  R.  932;  Lake  v.  Hancock,  38  v.  James,  64  Wis.  173,  24  N.  W.  874, 

Fla.  53,  20  So.  811,  56  A.  S.  R.  159 ;  54  Am.  Rep.  603. 

Feinberg  v.  Stearns,  56  Fla.  279,  47  Notes:  17  A.  S.  R.  288;  36  L.R.A. 

So.  797,  131  A.  S.  R.  119;  Block,  etc.,  (N.S.)  1129. 

Iron  Co.  v.  Holcomb-Brown  Iron  Co,,  7.  Gratz  ▼.  Land,  etc.,  Imp.  Co.,  82 

105  la.  624,  75  N.  W.  499,  67  A.  S.  R.  Fed.  381,  53  U.  S.  App.  499,  27  C.  C. 

319;  Boyd  v.  Boyd,  128  la.  699,  104  A.  305,  40  L.R.A.  393. 
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overcome  the  denial  of  the  answer  by  the  testimony  of  two  witnesses, 
or  by  one  witness  accompanied  by  strong  corroborating  circum- 
stances.8 

Possession  as  Notice 

484.  In  General. — The  undisturbed  possession  of  land  is  generally 
considered  as  constructive  notice  of  the  rights  of  the  possessor,  because 
the  fact  of  possession  being  notorious,  it  is  sufficient  to  put  the  pur- 
chaser on  his  guard,  and  to  induce  him  to  inquire  into  the  title  of 
the  possessor.  This  principle  prevails  where  the  possession  is  sought 
to  be  used  for  the  purpose  of  charging  a  purchaser  with  notice  of  an 
outstanding  equity  or  other  interest  in  land,  as  well  as  where  it  is 
sought  to  charge  a  subsequent  purchaser  or  incumbrancer  with  notice 
of  an  unrecorded  deed  and  thereby  defeat  his  right  to  protection  under 
the  recording  acts.9   It  is  not  to  be  supposed  that  any  man  who  wishes 

8.  Chapman  ▼.    Chapman,   91   Va.  Emigh,  15  Colo.  184,  25  Pac.  83,  10 
397,  21  S.  E.  813,  50  A.  S.  R.  846.  L.R.A.  125;  Tate  v.  Pensacola,  etc., 

9.  Landes  v.  Brant,  10  How.  348, 13  Co.,  37  Pla.  439,  20  So.  542,  53  A.  S. 
U.  S.  (L.  ed.)  449;  Lea  v.  Polk  County  R.  251;  Wyatt  v.  Elam,  23  Ga.  201,  68 
Copper  Co.,  21  How.  493, 16  U.  S.  (L.  Am.  Dec.  518;  Bridger  v.  Exchange 
ed.)  203;  Crews  v.  Burcham,  1  Black  Bank,  126  Ga.  821,  56  S.  E.  97,  115 
352,  17  U.  S.  (L.  ed.)  91;. Hughes  v.  A.  S.  R.  118,  8  L.R.A.(N.S.)  463; 
United  States,  4  Wall.  232,  18  U.  S.  Garbutt  v.  Mayo,  128  Ga.  269,  57  S. 
(L.  ed.)  303;  Noyes  v.  Hall,  97  U.  S.  E.  495,  13  L.R.A.(N.S.)  58;  McCon- 
34,  24  U.  S.  (L.  ed.)  909;  Dickerson  v.  nel  v.  Reed,  4  Scam.  (111.)  117,  38  Am. 
Colgrove,  100  U.  S.  578,  25  U.  S.  (L.  Dec.  124;  Morrison  v.  Kelly,  22  111. 
ed.)  618;  McLean  v.  Clapp,  141  U.  S.  609,  74  Am.  Dec.  169;  Black  ▼.  Hills, 
429,  12  S.  Ct.  29,  35  U.  S.  (L.  ed.)  36  I1L  376,  87  Am.  Dec.  224;  Thomas  v. 
804;  Simmons  Creek  Coal  Co.  v.  Dor-  Burnett,  128  HI.  37,  21  N.  E.  352,  4 
an,  142  U.  S.  417, 12  S.  Ct.  239,  35  U.  L.R.A.  222 ;  Springfield  Homestead 
S.  (L.  ed.)  1063;  Horbach  v.  Porter,  Ass'n  ▼.  Roll,  137  111.  205,  27  N.  E. 
154  U.  S.  549,  14  S.  Ct.  1160,  18  U.  184,  31  A.  S.  R.  358;  Rock  Island,  etc., 
8.  (L.  ed.)  30;  Kirby  v.  Tallmadge,  R.  Co.  v.  Dimick,  144  111.  628,  32  N. 
160  U.  S.  379,  16  S.  Ct.  349,  40  U.  S.  E.  291,  19  L it. A.  105 ;  Carr  v.  Bren- 
(L.  ed.)  463;  Morgan  v.  Morgan,  3  nan,  166  111.  108,  47  N.  E.  721.  57  A. 
Stew.   (Ala.)   383,  21  Am.  Dec.  638;  S.  R.  119;  Mathias  v.  Pulton,  241  III. 

-  McCarthy  v.  Nicrosi,  72  Ala.  332,  47  598,  89  N.  E.  697,  132  A.  S.  R.  245; 
Am.  Rep.  418;  Howser  v.  Cruikshank,  Johnston  v.  Glancy,  4  Blackf.  (Ind.) 
122  Ala.  256,  25  So.  206,  82  A.  S.  R.  94,  28  Am.  Dec.  45 ;  Snowden  v.  Wilas, 
76;  Turman  v.  Bell,  54  Ark.  273,  15  19  Md.  }0,  81  Am.  Dec.  370;  Sutton 
S.  W.  886,  26  A.  S.  R.  35;  Bryan  v.  v.  Jervis,  31  Ind.  265,  99  Am.  Dec. 
Ramirez,  8  Cal.  461,  68  Am.  Dec.  340;  631;  Lowe  v.  Turpin.  147  Ind.  652.  44 
Hunter  v.  Watson,  12  Cal.  363,  73  Am.  N.  E.  25,  47  N.  E.  150,  37  L.R.A.  233; 
Dec.  543;  Morrison  v.  Wilson,  13  Cal.  Switzer  v.  Knapps,  10  la.  72,  74  Am. 
494,  73  Am.  Dec.  593 ;  Dutton  v.  War-  Dec.  375 ;  May  v.  Sturdivant,  75  la. 
schauer,  21  Cal.  609,  82  Am.  Dec.  765 ;  116,  39  N.  W.  221,  9  A.  S.  R.  463 ; 
Smith  v.  Yule,  31  Cal.  180,  89  Am.  Everts  v.  District  Tp.,  77  la.  37,  41  N. 
Dec.  167;  Mendocia  Bank  v.  Baker,  W.  478,  14  A.  S.  R.  264;  Bowman  v. 
82  Cal.  114,  22  Pac.  1037,  6  L.R.A.  Anderson,  82  la.  210,  47  N.  W.  1087, 
833;  Cady  v.  Purser.  131  Cal.  552,  63  31  A.  S.  R.  473;  Truth  Lodge  No.  213, 
Pac.  844,  82  A.  S.  R.  391;  Coffee  v.  *tc  v  Bar*"-,  110  Ta.  230,  Q3  N.  W. 
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to  purchase  land  honestly  will  buy  it  without  knowing  what  are  the 
claims  of  a  person  who  is  in  the  open  possession  of  it,  and  it  is  reason- 
able, if  men  will  buy  in  such  cases  without  inquiry,  that  they  should 
be  presumed  to  have  known  everything  which  they  night  have  learned 

•  * 

106,  97  A.  S.  R.  303;  Crooks  v.  Jen-  W.  714,17  L.R. A. (N.S.)  1135;  Dundee 
kins,  124  la.  317, 100  N.  W.  82, 104  A.  Realty  Co.  v.  Leavitt,  87  Neb.  711,^127 
S.  R.  326;  Sanford  v.  Weeks,  38  Kan.  N.  W.  1057,  30  L.R.A.(N.S.)  389; 
319, 16  Pac.  465,  5  A.  S.  R.  748;  Knox  Pritchard  v.  Brown,  4  N.  H.  397,  17 
v.  Thompson,  1  Litt.  (Ky.)  350,  13  Am.  Dec.  431 ;  Hadduck  v.  Wilmarth,  5 
Am.  Dec.  246;  Simpson  v.  Loving,  3  N.  H.  181,  20  Am.  Dec.  570;  Wood  v. 
Bush  (Ky.)  458,  96  Am.  Dec.  252;  Price,  79  N.  J.  Eq.  620,  81  Atl.  983, 
East  Jellico  Coal  Co.  v.  Hays,  133  Ky.  Ann.  Cas.  1913A  1210,  38  L.R.A.  • 
4,  117  S.  W.  307,  134  A.  S.  R.  436;  (N.S.)  772;  James  v.  Morey,  2  Cow. 
McLaughlin  v.  Shepherd,  32  Me.  143,  (N.  Y.)  246,  14  Am.  Dec.  475;  Grim- 
52  Am.  Dec.  646;  Knapp  v.  Bailey,  79  stone  v.  Carter,  3  Paige  (N.  Y.)  421, 
Me.  195,  9  Atl.  122,  1  A.  S.  R. .  295 ;  24  Am.  Dec.  230 ;  Tuttle  v.  Jackson,  6 
Baynard  v.  Norris,  5  Gill  (Md.)  468,  Wend.  (N.  Y.)  213,  21  Am.  Dec.  306; 
46  Am.  Dec.  647;  Hardy  v.  Summers,  Parks  v.  Jackson,  11  Wend.  (N.  Y.) 
10  Gill  &  J.  (Md.)  316,  32  Am.  Dec.  442,  25  Am.  Dec.  656;  Phelan  v.  Brady, 
167;  Farnsworth  v.  Childs,  4  Mass.  119  N.  Y.  587,  23  N.  E.  1109,  8 
637,  3  Am.  Dec.  249 ;  Davis  v.  Blunt,  6  L.R.A.  211 ;  Kollock  v.  Bennett,  53 
Mass.  487,  4  Am.  Dec.  168 ;  Boynton  v.  Ore.  395,  100  Pac.  940,  133  A.  S.  R. 
Rees,  8  Pick.  (Mass.)  329, 19  Am.  Dec.  840;  Billington  v.  Welsh,  5  Bin.  (Pa.) 
326 ;  McKee  v.  Wilcox,  11  Mich.  358,  129,  6  Am.  Dec.  406 ;  Van  Amringe  v. 
83  Am.  Dec.  743;  McGinn  v.  Tobev,  Morton,  4  Whart.  (Pa.)  382,  34  Am. 
62  Mich.  252,  28  N.  W.  818,  4  A.  S.  R.  Dec.  517;  Kerr  v.  Day,  14  Pa.  St.  112, 
848;  Corey  v.  Smalley,  106  Mich.  257,  53  Am.  Dec.  526;  Anderson  ▼.  Brin- 
64  N.  W.  13,  58  A.  S.  R.  474;  Bart-  ser,  129  Pa.  St.  376,  11  Atl.  809,  18 
lett  v.  Smith,  146  Mich.  188,  109  N.  Atl.  520,  6  L.R.A.  205;  Lance  v.  Gor- 
W.  260,  117  A.  S.  R.  625;  Pellar  v.  man,  136  Pa.  St.  200,  20  Atl.  792,  20 
Arctic  Iron  Co.,  164  Mich.  87,  128  N.  A.  S.  R.  914;  Barnett  v.  Vincent,  69 
W.  918,  Ann.  Cas.  1912B  827,  47  Tex.  685,  7  S.  W.  525,  5  A.  S.  R.  98; 
L.R.A.(N.S.)  573;  Wilkins  v.  Bevier,  Rorer  Iron  Co.  v.  Trout,  83  Va.  397, 
43  Minn.  213,  45  N.  »W.  157,  19  A.  S.  2  S.  E.  713,  5  A.  S.  R.  285;  Chapman 
R.  238;  Groff  v.  State  Bank,  50  Minn.  v.  Chapman,  91  Va.  397,  21  S.  E.  813, 
234,  52  N.  W.  651,  36  A.  S.  R.  640;  50  A.  S.  R.  846;  Frame  v.  Frame,  32 
Bolland  v.  O'Neal,  81  Minn.  15,  83  N.  W.  Va.  463,  9  S.  E.  901,  ff  L.R.A.  323; 
W.  471,  83  A.  S.  R.  362;  Niles  v.  Lowther  Oil  Co.  v.  Miller-Sibley  Oil 
Cooper,  98  Minn.  39, 107  N.  W.  744, 13  Co.,  53  W.  Va.  501,  44  S.  E.  433,  97  m  • 
L.R.A.  (N.S.)    49;    Sassen   v.   Haegle,  A.   S.  R.   1027;  Welch  Pub.   Co.  v. 

125  Minn.  441,  147  N.  W.  445,  52  Johnson  Realty  Co.,  78  W.  Va.  350,  89 
L.R.A.(N.S.)    1176;   Pabst  v.   Ferch,  S.  E.  707,  L.R.A.1917A  200;  Wicke  v. 

126  Minn.  58,  147  N.  W.  714,  L.R.A.  Lake,  21  Wis.  410,  94  Am.  Dec.  552; 
1915E  822;  Hafter  v.  Strange,  65  Honzik  v.  Delaglise,  65  Wis.  494,  27 
Miss.  323,  3  So.  190,  7  A.  S.  R.  659;  N.  W.  171,  56  Am.  Rep.  634.  But  see 
Mullins  v.  Butte  Hardware  Co.,  25  Scott  v.  Gallagher,  14  Serg.  &  R.  (Pa.) 
Mont.  525,  65  Pac.  1004,  87  A.  S.  R.  333,  16  Am.  Dec.  508. 

430;  Filley  v.  Duncan,  1  Neb.  134,  93  Notes:  13  Ann.  Dec.  250;  38  Am. 
Am,  Dec.  337;  Friedlander  v.  Ryder,  Dec.  131;  73  Am.  Dec.  543;  74  Am. 
30  Neb.  783,  47  N.  W.  83,  9  L.R.A.  Dec.  178;  82  Am.  Dec.  776;  17  A.  S.  R. 
700 ;  Pleasants  v.  Blodgett,  39  Neb.  289 ;  104  A.  S.  R.  332 ;  4  L.R. A.  222 ; 
741,  58  N.  W.  423,  42  A.  S.  R.  624;  8  L.R.A.  212;  13  L.R.A.  (N.S.)  51;  21 
Ogden  v.  Garrison,  82  Neb.  302, 117  Y    Vng.  Rul.  Cas.  768,  773. 
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upon  due  inquiry.10  According  to  the  general  view  actual  knowledge 
of  the  third  person's  possession  on  the  part  of  those  sought  to  be 
charged  with  notice  on  account  of  such  possession  is  not  necessary. 
Notice  in  such  cases  is  a  legal  deduction  from  the  fact  of  possession.11 
For  as  has  been  poetically  said:  "The  earth  has  been  described  as  that 
universal  manuscript  open  to  the  eyes  of  all.  When  a  man  proposes 
to  buy  or  deal  with  realty  his  first  duty  is  to  read  this  public  manu- 
script, that  is,  to  look  and  see  who  is  there  upon  it,  and  what  are  his 
rights."  12  Where  a  grantee  of  an  infant  is  in  possession  a  subsequent 
grantee  is  charged  with  notice  of  the  first  grantee's  rights  arising  from 
acts  of  the  infant,  after  majority,  ratifying  the  first  deed,18  and  the 
possession  of  a  mortgagor's  grantee  of  a  part  of  the  mortgaged  lands 
is  notice  of  his  right  to  have  the  balance  of  the  land  first  sold  in  exon- 
eration of  the  part  conveyed  to  him.14  It  has  been  specially  provided, 
however,  that  possession  of  one  claiming  under  an  unrecorded  deed 
or  the  like  shall  not  be  notice  of  the  possessor's  rights  to  subsequent 
purchasers; 16  and  under  some  statutes  actual  notice  of  the  unrecorded 
deed  is  required  to  deprive  a  subsequent  purchaser  of  the  protection 
of  the  statute  which  has  been  held  to  exclude  notice  which  will  ordi- 
narily be  implied  or  imputed  from  the  possession  of  the  grantee  in 
the  unrecorded  deed.16 

485.  Sufficiency  and  Proof  of  Possession  Generally. — In  order  that 
possession  may  constitute  notice  of  the  right  of  the  party  in  possession 
it  must  be  a  clear,  unequivocal  and  unambiguous  possession.17    And 

10.  Pritchard  v.  Brown,  4  N.  H.  397,  mortgagor,  see  Marshaling  Assets, 
17  Am.  Dee.  431.    See  also  Chapman  vol.  18,  p.  468  et  seq. 

v.  Chapman,  91  Va.  397,  21  S.  E.  813,       15.  Norfolk,   etc.,   Traction    Co.   v. 

50  A.  S.  R.  846.  White,  113  Va.  102,  73  S.  E.  467,  Ann. 

Note:  13  L.R.A.(N.S.)  55.  Cas.  1913E   655   (changing  effect  of 

11.  Tate  v.  Pensacola,  etc.,  Co.,  37  earlier  statute). 

Fla.  439,  20  So.  542,  53  A.  S.  R.  251;  Note:  13  L.R.A.(N.S.)  62. 

Hood  v.  Fahnestock,  1  Pa.  St.  470,  44  16.  Knapp  v.  Bailey,  79  Me.  195,  9 

Am.  Dec.  147;  Chapman  v.  Chapman,  Atl.  122,  1  A.  S.  R.  295;  McMechan  v. 

91  Va.  397,  21  S.  E.  813,  50  A.  S.  R.  Griffing,  3  Pick.  (Mass.)  149,  15  Am. 

846.    But  see  Beatie  v.  Butler,  21  Mo.  Dec.  198;  Beatie  v.  Butler,  21  Mo.  313, 

313,  64  Am.  Dec.  234.  64  Am.  Dec.  234;  Vaughan  v.  Tracy, 

Notes :  104  A.  S.  R.  336 ;  13  L.R.A.  25  Mo.  318,  69  Am.  Dec.  471. 

(N.S.)  58,  64,  65.  Note:  13  L.R,A.(N.S.)   62,  71,  75, 

12.  Frame   v.    Frame,   32   W.    Va.  112. 

463,  9  S.  E.  901,  5  L.R.A.  323.     See  17.  Townsend  v.  Little,  109  U.   S. 

also  Lowther  Oil  Co.  v.  Miller-Sibley  504,  3  S.  Ct.  357,  27  U.  S.  (L.  ed.) 

Oil  Co.,  53  W.  Va,  501,  44  S.  E.  433,  1012;  Scotch  Lumber  Co.  v.  Sage,  132 

97  A.  S.  R.  1027.  Ala.  598,  32  So.  607,  90  A.  S.  R.  932 ; 

13.  Black  v.  Hills,  36  111.  376,  87  Tate  v.  Pensacola  Gulf,  etc.,  Co.,  37 
Am  Dec.  224.  Fla.  439,  20  So.  542,  53  A.  S.  R.  251 ; 

14.  Howser  v.  Cruikshank,  122  Ala.  Elliott  v.  Lane,  82  la.  484,  48  N.  W. 
256,  25  So.  206,  82  A.  S.  R.  76.  As  to  720,  31  A.  S.  R.  504 ;  Sanf ord  v. 
the  order  of  sale  of  mortgaged  lands  Weeks,  38  Kan.  319,  16  Pac.  465,  5 
in  inverse  order  of  alienation  by  the  A.  S.  R.  748;  McMechan  v.  Griffing,  3 
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where  a  landowner  under  a  verbal  agreement  for  its  removal  erected 
a  fence  on  the  adjoining  land  near  the  division  line  to  protect  a  hedge 
planted  on  the  dividing  line,  it  has  been  held  that  the  circumstances 
were  not  sufficient  to  charge  a  bona  fide  purchaser  of  the  land  on  which 
the  fence  was  erected  with  constructive  notice  of  the  right  to  remove 
the  fence.18  An  open  and  visible  possession,  however,  may  be  shown 
by  any  use  of  the  land  that  indicates  an  intention  to  appropriate  it 
for  the  benefit  of  the  possessor.  Such  use  may  be  any  to  which  the 
land  is  adapted,  and  is  calculated  to  apprise  the  world  that  the  property 
is  occupied.18  And  where  the  lessee  under  an  oil  and  gas  lease  had 
erected  extensive  buildings  and  machinery  for  the  boring  for  and  the 
production  of  oil  .and  gas  on  farming  land,  though  he  was  not  in  the 
present  actual  possession,  one  purchasing  the  land  from  the  owner, 
an  ordinary  farmer,  without  asking  as  to  the  reason  for  the  buildings, 
etc.,  was  held  chargeable  with  constructive  notice  of  the  lessee's 
rights.*0  The  burden  of  proof  of  the  open,  notorious,  and  exclusive 
possession  which  is  equivalent  to  notice  of  the  rights  of  the  possessor 
rests  with  the  person  asserting  it.21 

486.  Time  and  Extent  of  Possession. — The  possession  must  as  a 
general  rule  exist  at  the  time  the  purchase  is  made ;  a  possession  prior 
thereto  or  one  taken  after  the  purchase  is  not  effectual  to  charge  the 
purchaser  with  notice  of  the  rights  of  the  possessor ;  *  temporary  ab- 
sence from  the  land  will  not,  however,  render  the  possession  ineffective 
as  notice  if  indicia  of  the  possession  remain.8  The  fact  that  a  person 
was,  prior -to  his  purchase,  in  possession  as  a  tenant  or  the  like  does 
not,  according  to  the  better  view,  prevent  his  continued  possession 
from  being  notice  of  his  rights.*    Possession  of  a  part  of  a  tract  ur 

Pick.   (Mass.)  149,  15  Am.  Dec.  198;  251;  Bolland  v.  O'Neal,  81  Minn.  15, 

Sheldon  v.  Powell,  31  Mont.  249,  78  83  N.  W.  471,  83  A.  55.  R.  362. 

Pac.  491,  107  A.  S.  R.  429;  Rankin  v.  Motes:  104  A.  S.  R.  337;  13  L.R.A. 

Coar,  46  N.  J.  Eq.  566,  22  Atl.  177,  11  (N.S.)  90. 

L.R.A.   661;    Billington   v.   Wslsh,   5  20.  Hicks  v.  American  Natural  Gas 

Bin.  (Pa.)  129,  6  Am.  Dec.  406;  Boyce  Co.,  207  Pa.  St.  570,  57  Atl.  55,  65 

v.   McCulloch,   3   Watts   &   S.    (Pa.)  L.R.A.  209. 

429,  39  Am.  Dec.  35;  Martin  v.  Jack-  21.  Note:  13  L.R.A.(N.S.)  54. 

son,  27  Pa.  St.  504,  67  Am.  Dec.  489 ;  1.  Hunter  v.  Watson,  12  Cal.  363,  73 

Blankenship  v.  Douglas,  26  Tex.  225,  Am.  Dec.  543;  Lusk  v.  Reel,  36  Fla. 

82  Am.  Dec.  608;  Bernard  v.  Benson,  418,  18  So.  582,  51  A.  S.  R.  32;  San- 

58  Wash.  191,  108  Pac.  439,  137  A.  S.  ford  v.  Weeks,  38  Kan.  319,  16  Pac. 

R.  1051;  Ely  v.. Wilcox,  20  Wis.  523,  465,  5  A.  S.  R.  748. 

91  Am.  Dec.  436.  Notes :  104  A.  S.  R.  339 ;  13  L.R.A. 

Notes:  6  Am.  Dec.  411;  104  A.  S.  R.  (N.S.)   83. 

337;  11  L.R.A.  661;  13  L.R.A.(N.S.)  2.  Thomas  v.  Burnett,  128  III.  37, 

78,  88.  21  N.  E.  352,  4  L.R.A.  222;  Chapman 

18.  Rowand  v.  Anderson,  33  Kan.  v.  Chapman,  91  Va.  397,  21  S.  E.  813, 
264,  6  Pac.  255,  52  Am.  Rep.  529.  50  A.  S.  R.  846. 

19.  Tate  v.  Pensacola  Gulf,  etc.,  Co.,  Note:  13  L.R.A. (N.S.)  84. 

37  Fla.  439,  20  So.  542,  53  A.  S.  R.       3.  Carr  v.  Brennan,  166  111.  108,  47 
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piece  of  land  may  be  sufficient  to  constitute  notice  of  the  possessor's 
rights  in  the  whole  tract ; 4  and  this  general  rule  is  not  changed  by 
the  fact  that  the  property  consists  of  an  apartment  house  the  apart- 
ments of  which  are  occupied  by  numerous  persons,  however  incon- 
venient and  difficult  it  might  be  for  a  purchaser  of  such  property  to 
ascertain  the  rights  or  interests  that  are  claimed  by  any  or  all  of 
them.* 

487.  Possession  Consistent  •  with  Record  Title. — As  a  general  rule 
where  a  person  occupies  premises,  and  the  record  shows  a  conveyance 
under  which  he  would  be  entitled  to  the  possession,  his  possession 
will  be  referred  to  the  record  title,  and  a  subsequent  purchaser 
will  not  be  charged  by  it  with  notice  of  any  other  undisclosed  title 
or  equity  which  the  occupant  may  have.  The  possession  is  a 
matter  tending  to  excite  inquiry,  but  the  fact  that  the  occupant  has 
placed  upon  the  public  records  written  evidence  of  his  right,  with 
'Jie  terms. of  which  his  possession  is  consistent,  arrests  inquiry  at  that 
point,  and  reasonably  informs  the  purchaser  that  he  may  rest  upon 
the  knowledge  thus  obtained.6  And  though  there  are  authorities  to 
the  contrary,7  it  generally  is  held  that  where  the  record  title  is  in  co- 
tenants,  the  possession  of  one  cotenant  is  referable  to  his  title  as  co- 
tenant  and  is  not  notice  of  additional  rights.8  Thus  it  has  been  held 
that  where  a  tenant  in  common  of  land,  who  is  in  possession,  purchases 
the  interest  of  his  cotenant,  who  is  not  in  possession,  and  fails  to  have 
his  deed  recorded,  and  there  is  no  visible  change  in  the  possession  of 

N.  E.  721,  57  A.  S.  R.  119;  Crooks  v.  Am.  Dec.  167;  May  v.  Sturdivant,  75 
Jenkins,  124  la.  317, 100  N.  W.  82, 104  la.  116,  39  N.  W.  221,  9  A.  S.  R.  463 ; 
A  S.  R.  326 ;  Phelan  v.  Brady,  119  N.  Crooks  v.  Jenkins,  124  la.  317, 100  N. 
y!  587,  23  N.  E.  1109,  8  L.R.A.  211.  W.  82, 104  A.  S.  R.  326;  McMechan  v. 
But  see  Bell  v.  Twilight,  18  N.  H.  159,  Griffing,  3  Pick.  (Mass.)- 149,  15  Am. 
45  Am.  Dec.  367.  Dec.  198;  Niles  v.  Cooper,  98  Minn. 

Notes:  104  A.  S.  R.  338;  13  L.R.A.  39,  107  N.  W.  744,  13  L.R.A.(N.S.) 
(N  S  )   87.  .    49 ;  Haf  ter  v.  Strange,  65  Miss.  323, 

4.  Plume  v.  Seward,  4  Cal.  94,  60  3  So.  190,  7  A.  S.  R.  659 ;  Mullins  v. 
Am.  Dec.  599;  Boyer  v.  Chandler,  160  Butte  Hardware  Co.,  25  Mont.  525,  65 
111.  394,  43  N.  E.  803,  32  L.R.A.  113;  Pac.  1004,  87  A.  S.  R.  430;  Woods  v. 
Bolland  v.  O'Neal,  81  Minn.  15,  83  N.  Farmere,  7  Watts  (Pa.)  382,  32  Am. 
W.  471,  83  A.  S.  R.  362.  Dec.  772;  Lance  v.  Gorman,  136  Pa. 

Notes :  104  A.  S.  R.  339 ;  8  L.R. A.  St.  W0,  20  Atl.  792,  20  A.  S.  R.  914. 
212;  13  L.R.A.(N.S.)   84.  But  see  Hadduck  v.  Wilmarth,  5  N.  H. 

5.  Phelan  v.  Brady,  119  N.  Y.  587,  181,  20  Am.  Dec.  570. 

23  N.  E.  1109,  8  L.R.A.  211.    See  also  Notes:  104  A.  S.  R.  337;  13  L.R.A. 

Boyer  v.  Chandler,  160  111.  394,  43  N.  (N.S.)  68,  76. 

E.  803,  32  L.R.A.  113.  7.  Note:  13  L.R.A.(N.S.)  124. 

Note:  104  A.  S.  R.  341.  8.  May  v.  Sturdivant,  75  la.  116,  39 

As  to  the  effect  of  possession  by  a  N.  W.  221,  9  A.  S.  R.  463;  Mullins  ▼. 

tenant  generally,  see  infra,  par.  490.  Butte  Hardware  Co.,  25  Mont.  525, 

6   Kirby  v.   Tallmadge,  160  U.   S.  65  Pac.  1004,  87  A.  S.  R.  430. 

379,  16  S.  Ct.  349,  40  U.  S.  (L.  ed.)  Notes:  104  A.  S.  R.  348;  13  LJLA. 

463;  Smith  v.  Yule,  31  Cal.  180,  89  (N.S.)  75,124. 
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the  land,  though  some  improvements  are  made  thereon,  and  subse- 
quently the  interest  of  the  cotenant  who  has  conveyed  is  sold  on  execu- 
tion, the  purchaser  of  such  interest,  who  had  no  actual  knowledge  of 
the  prior  conveyance,  and  did  not  know  that  the  improvements  were 
made  exclusively  by  the  purchasing  cotenant,  is  not  chargeable  with 
notice  of  such  cotenant's  rights  under  his  unrecorded  deed.*  It  has 
also  been  held  that  if,  according  to  their  title  as  shown  by  record,  cer- 
tain persons  axe  tenants  in  common  of  a  mining  claim,  the  occupancy 
by  each  of  a  separate  portion  of  the  surface,  with  the  payment  of  taxes 
and  the  making  of  improvements,  imparts  no  notice  to  subsequent 
purchasers  or  incumbrancers  that  he  claims  a  surface  interest  in 
severalty.10  The  registration  of  a  will  by  the  executor  therein  named, 
to  whom  the  land  is  devised,  has  been  held  not  to  restrict  the  generality 
of  notice  of  his  rights  afforded  by  his  possession.11  The  fact  that  the 
possessor  holds  under  a  recorded  deed,  the  grantor  in  which  appears 
from  the  records  to  have  no  title,  does  not  restrict  the  possession  to 
notice  of  a  title  under  such  deed  and  prevent  the  possession  from  being 
notice  of  any  other  title  which  he  may  in  fact  have  had,  such  as  an 
unrecorded  deed  from  another  grantor.11  In  some  jurisdictions  the 
courts  do  not  restrict  the  effect  of  possession  as  notice  to  a  particular 
title  which  itself  would  have  justified  the  possession ; lt  and  it  has 
been  held  that  where  a  husband,  entitled  to  curtesy  or  so-called  dower 
in  his  wife's  land,  remains  in  possession  after  her  death,  this  is  notice 
of  his  title  under  an  unrecorded  deed  from  the  wife.14 

488.  Joint  Possession  Generally. — In  case  of  a  joint  possession  the 
law  will  ordinarily  infer  that  possession  is  in  the  one  who  has  the  legal 
title  and  apparent  right  to  possession ;  and  therefore  where  the  vendor 
is  in  the  apparent  possession,  the  purchaser  finding  the  title  of  pecord 
in  the  vendor  is  put  upon  no  further  inquiry  because  the  possession 
appears  to  be  according  to  the  title,  and  if  at  the  same  time  another 
person  is  also  in  possession,  there  is  no  presumption  of  title  in  him  in- 
consistent with  that  found  in  the  vendor  and  his  possession  is  not  con- 
structive notice  of  his  rights.15    Thus  it  has  been  held  that  where  the 

• 

9.  May  v.  Sturdivant,  75  la  116,  13.  Carr  v.  Brennan,  166  111.  108,  47 
39  N.  W.  221,  9  A.  S.  R.  463.    Bit  see  N.  E.  721,  57  A.  S.  R.  119. 

Carr  v.  Brennan,  166  111.  108,  47  N.  E.  Note :  104  A.  S.  R.  338. 

721,  57  A.  S.  R.  119  (referring  to  and  14.  Carr  v.  Brennan,  166  111.  108,  47 

applying  earlier  case).  N.  E.  721,  57  A.  S.  R.  119. 

10.  Mullins  v.  Butte  Hardware  Co.,  15.  Townsend  v.  Little,  109  U.  S. 
25  Mont.  525,  65  Pac.  1004,  87  A.  S.  504,  3  S.  Ct.  357,  27  U.  S.  (L.,ed.) 
R.  430.  1012;  McCarthy  v.  Nicrossi,  72  Ala. 

11.  Woods  v.  Farmere,  7  Watts  332,  47  Am.  Rep.  418;  Smith  v.  Yule, 
(Pa.)  382,  32  Am.  Dec.  772.  31  Cal.  180,  89  Am.  Dec.  167;  Elliot  v. 

Note:  13  L.R.A.(N.S.)   77.  Lane,  82  la.  484,  48  Nl  W.  720,  31  A. 

12.  Mendocia  Bank  v.  Baker.  82  Cal.  S.  R.  504;  Rankin  v.  Coar,  46  N.  J.  Eq. 
114,  22  Pac.  1037,  6  L.R.A.  833.  566,  22  AtL  177,  11  L.R.A.  661;  Bell 
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owner  of  a  lot  in  a  city  occupies  .part  of  a  house  on  the  lot,  and  an* 
other  person  occupies  the  remainder  of  the  house,  and  while  this. occu- 
pation of  both  continues  the  owner  conveys  to  such  other  person, 
whose  deed  is  not  recorded,  and  afterwards  conveys  to  a  third  person, 
whose  deed  is  first  recorded,  the  possession  of  the  one  having  the  unre- 
corded deed  is  insufficient  to  give  notice  to  the  subsequent  purchaser.16 
It  has  likewise  been  held  that  when  a  house  is  not  so  constructed  as  to 
indicate  its  use  in  separate  apartments,  the  fact  that  a  mother  occupied 
a  part,  while  her  son  (who  appeared  by  the  record  to  be  the  owner) 
and  his  family  occupied  the  same  house,  is  not  sufficient  to  put 
an  intending  mortgagee  on  inquiry  as  to  the  mother's  right,  as  he  may 
well  assume  that  she  was  a  guest  or  member  of  her  son's  family.17 

489.  Possession  by  Husband  and  Wife  or  Parent  and  Child. — The 
better  view  seems  to  be  that  where  the  legal  title  is  in  one  spouse,  their 
joint  possession,  or  a  possession  which  is  ostensibly  as  much  that  of 
the  one  as  the  other,  will  be  referred  to  the  legal  title  and  is  not  con- 
structive notice  of  the  equitable  rights  of  the  other  spouse.18  In  such 
a  case  if  the  legal  title  is  in  the  husband  third  persons  could  as  well, 
and  indeed  more  reasonably,  presume  that  the  possession  is  in  accord- 
ance  with  the  legal  title,  and  it  would  be  carrying  the  doctrine  of  notice 
from  possession  to  an  unreasonable  extent  to  hold  that  persons  dealing 
with  the  husband  on  the  faith  of  his  record  title  are  to  be  charged  with 
notice  that  the  possession  is  that  of  the  wife.19  And  it  has  been  held 
that  a  polygamous  wife  occupying  premises  with  her  so-called  hus- 
band, the  apparent  owner,  and  his  lawful  wife,  does  not  have  such 
possession  of  the  property  as  to  give  constructive  notice  to  a  bona  fide 
purchaser  of  any  claim  she  may  have  thereto  by  virtue  of  a  secret 
agreement  with  the  owner.80  The  same  principle  would  naturally 
apply  where  the  legal  title  of  record  is  in  a  parent  subject  to  equities 
in  favor  of  minor  chilfPfen  and  they  are  in  the  possession  as  a  family.1 
On  the  other  hand  possession  of  land  by  a  husband  and  his  wife  will 
impart  notice  of  the  wife's  rights  as  against  purchasers  from  persons 
other  than  her  husband,  their  possession  being  regarded  as  joint  by 
reason  of  the  family  relation;  a  and  where  the  possession  is  the  joint 

v.  Twilight,  18  N.  H.  159,  45  Am.  Dec.  463 ;  Thomas  v.  Kennedy,  24  la.  397, 

367;    Billington    v.    Welsh,    5    Binn.  95  Am.  Dec.  740. 

(Pa.)  129,  6  Am.  Dec.  406.  Notes:  95  Am.  Dec.  748;  104  A.  S.  B. 

Notes:  13  Am.  Dec.  350;  104  A.  S.  350;  13  L.B.A.(N.S.)  127. 
R.   339;   11   L.R.A.   661;   13   L.R.A.       19.  Thomas  v.  Kennedy,  24  la.  397, 
(N.S.)  78,  87,  88, 114.  95  Am.  Dec.  740. 

16.  Smith  v.  Yule,  31  Cal.  180,  89       20.  Townsend  v.  Little,  109  U.   S. 
Am.  Dec.  167.  504,  3  S.  Ct.  357,  27  U.  S,  (L.  ed.) 

17.  Rankin  v.  Coar,  46  N.  J.  Eq.  566,  1012. 

22  Atl.  177, 11  L.R.A.  661.  1.  Notes:    104   A.    S.   R.   351;   13 

18.  Kirby  v.  Tallmadge,  160  U.  S.  L.R.A.(N.S.)  131. 

379,  16  S.  Ct.  349,  40  U.  S.  (L.  ed.)       2.  Kirby  v.  Tallmadge,  160  U,  S. 
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possession  of  a  father  and  his  minor  children  this  will  as  a  general  rule 
be  regarded,  if  the  title  is  in  the  children,  as  their  possession,  for  the 
purpose  of  notice  to  third  persons  of  the  rights  of  the  children.1 

490.  Possession  by  Tenant. — Possession  by  a  tenant  is  constructive 
notice  of  any  rights  the  tenant  may  have.4  Where  land  is  in  posses- 
sion of  a  tenant  and  the  purchaser  fails  to  make  any  inquiry  of  the 
tenant  as  to  the  source  of  his  title,  the  latter's  possession  is,  in  this 
country,  according  to  the  general  view,  constructive  notice  of  the  land- 
lord's rights,  as  if  such  inquiry  had  been  made  the  tenant  would  nat- 
urally have  referred  the  purchaser  to  his  landlord  from  whom  the 
purchaser  could  have  learned  the  nature  and  character  of  the  land- 
lord's rights.5  In  England  and  in  some  jurisdictions  in  this  country 
it  is  held  that  a  tenant's  possession  is  not  itself  constructive  notice  of 
the  rights  of  the  landlord  so  as  to  charge  a  purchaser  with  notice  of 
the"  latter's  rights,  as  the  doctrine  of  constructive  notice  should  not  be 
pushed  to  the  extent  of  requiring  a  purchaser  to  know,  not  only  the 
title  of  the  party  in  possession,  but  all  its  derivative  sources.6    Where 

379,  16  S.  Ct.  349,  40  U.  S.  (L.  ed.)  See  Landlohd  and  Tenant,  vol.  16, 
463;  Sutton  v.  J.ervis,  31  Ind.  265,  99   p.  538  et  seq. 

Am.  Dec.  631.  6.  Dutton   v.   Warschauer,   21   Cal. 

Notes :  104  A.  S.  R.  351 ;  13  L.R.A.   609,  82  Am.  Dec.  765  (overruling  ear- 

(N.S.)  126.  lier  case) ;  Morrison  v.  Kelly,  22  111. 

3.  Wyatt  v.  Elam,  23  Ga,  201,  68  609,  74  Am.  Dec.  169;  Thomas  v.  Bur- 
Am.  Dec.  518.  nett,  128  111.  37,  21  N.  E.  352,  4  L.R.A. 

4.  Crooks  v.  Jenkins,  124  la.  317,  222;  Bowman  v.  Anderson,  82  la.  210, 
100  N.  W.  82,  104  A.  S.  R.  326;  Mc-  47  N.  W.  1087,  31  A.  S.  R.  473;  Wil- 
Kee  v.  Wilcox,  11  Mich.  358,  83  Am.  kins  v.  Bevier,  43  Minn.  213,  45  N.  W. 
Dec.  743;  Pabst  v.  Ferch,  126  Minn.  58,  157, 19  A.  S.  R.  238  (characterizing  as 
147  N.  W.  714,  L.R.A.1915E  822;  dictum  statements  to  the  contrary  in 
Ogden  v.  Garrison,  82  Neb.  302, 117  N.  earlier  cases) ;  Wood  v.  Price,  79  N.  J. 
W.  714,  17  L.R.A.(N.S.)  1135;  Wood  Eq.  620,  81  Atl.  983,  Ann.  Cas.  1913A 
v.  Price,  79  N.  J.  Eq.  620,  81  Atl.  1210,  38  L%MN.S.)  772;  Lance  v. 
583,  Ann.  Cas.  1913A  1210,  38  L.R.A.  Gorman,  136  Ta.  St.  200,  20  Atl.  792, 
(N.S.)  772;  James  v.  Morey,  2  Cow.  20  A.  S.  R.  914.  See  also  McGinn  v. 
(N.  Y.)  246, 14  Am.  Dec.  475;  Chester-  Tobey,  62  Mich.  252,  28  N.  W.  818,  4 
man  v.  Gardner,  5  Johns.  Ch.  (N.  Y.)    A.  S.  R.  848. 

29,  9  Am.  Dec.  265;  Woods  v.  Farmere,  Notes:  82  Am.  Dec.  776;  19  A.  S.  R. 

7  Watts  (Pa.)  382,  32  Am.  Dec.  772;  243;  104  A.  S.  R,  349;  8  L.R.A.  212; 

Hood  v.  Fahnestock,  1  Pa.  St.  470,  44  13  L.R.A.(N.S.)  100;  Ann.  Cas.  1913A 

Am.  Dec.  147 ;  Kerr  v.  Day,  14  Pa.  St.  1216. 

112,   53   Am.   Dec.   526;   Lafferty   v.  In   the   earlier   Missouri   cases   the 

Schuylkill  River  East  Side  R.  Co.,  124  view  was  taken  that  the  tenant's  pos- 

Pa.  St.  297,  16  Atl.  869,  10  A.  S.  R,  session  was  not  notice  of  the  landlord's 

587,  3  L.R.A.  124;  Anderson  v.  Brin-  rights.    Beatie  v.  Butler,  21  Mo.  313, 

ser,  129  Pa.  St.  376,  11  Atl.  809,  18  64  Am.  Dec.  234;  Vaughn  v.  Tracy,  25 

Atl.  520,  6  L.R. A.  205 ;  Field  v.  Cop-  Mo.  318,  69  Am.  Dec.  471.    This  view, 

ping,  65  Wash.  359,  118  Pac  329,  36  however,  has  been  overruled  in  rare 

L.R.A.(N.S.)  488.  cases.    See  Ann.  Cas.  1913A  1216  note. 

Notes:  104  A.  S.  R.  348;  13  L.R.A.  6.  Notes:  73  Am.  Dec.  549;  104  A.  S. 

(N.S.)    96;    L.R.A.1915E   822;   Ann.  R.  349;  13  L.R.A. (N.S.)  99. 100;  Ann. 

Cas.  1913A  1214.  Cas.  1913A  1215. 
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the  lessor  conveys  the  reversion  and  the  deed  is  not  recorded,  it  has 
been  held  that  the  possession  of  the  tenant,  though  he  has  been  noti- 
fied of  the  transfer,  is  not  notice  to  third  persons  of  the  unrecorded 
deed  if  the  tenant  has  not  recognized  or  attorned  to  such  transferee  as 
his  landlord.7  And  the  broad  view  has  been  taken  that  if  a  lessor 
conveys  his  reversion  and  the  deed  is  not  recorded  the  attornment  of 
the  tenant  to  the  purchaser  will  not  render  the  tenant's  possession  no- 
tice of  the  unrecorded  deed.8  Other  cases,  however,  apply  the  rule 
that  the  possession  of  a  tenant  is  notice  of  his  landlord's  rights  to  cases 
in  which  a  tenant  has  attorned  to  the  grantee  of  the  reversion.9 

491.  Continued  Possession  by  Grantor;  Possession  Considered  No- 
tice.— The  authorities  are  not  in  accord  as  to  the  effect  of  the  continued 
possession  by  a  grantor  as  notice  of  rights  inconsistent  with  his  grant. 
A  number  of  the  authorities  apply  in  such  a  case  the  general  rule 
that  possession  is  notice  of  all  the  equitable  and  other  rights  of  the 
possessor.10  The  authorities  sustaining  this  view  say  that,  by  the 
terms  of  the  deed,  the  grantor  has  not  the  right  of  possession,  and  that 
his  continuing  possession  gives  notice  that  he  has  rights  reserved  not 
expressed  in  the  deed ;  that  inasmuch  as  the  records  disclose  no  right 
of  possession,  it  is  but  reasonable  to  conclude  that  the  continuing  pos- 
session rests  upon  some  right  not  disclosed  by  the  records,  and  that  the 
reasonableness  of  such  conclusion  imposes  upon  persons  about  to  deal 
with  the  land  the  duty  to  make  inquiry.11  There  is  no  good  reason, 
it  has  been  said,  for  making  a  distinction  between  possession  by  a 
stranger  to  the  record  title  and  possession  by  the  grantor  after  delivery 
of  his  deed.  In  either  case  the  possession  is  a  fact  inconsistent  with 
the  record  title,  and  if  possessor  by  the  stranger  is  sufficient  to  make 
it  obligatory  upon  a  purchaser  to  ascertain  his  right,  possession  by 
the  grantor  is  a  circumstance  entitled  to  equal  consideration.  An  ab- 
solute deed  divests  the  grantor  of  the  right  of  possession  as  well  as  of 
tho  legal  title,  and  when  he  is  found  in  possession  after  delivery  of 
his  deed  it  is  a  fact  inconsistent  with  the  legal  effect  of  the  deed,  and 
is  suggestive  that  he  still  retains  some  interest  in  the  premises.  Under 
such  circumstances,  a  purchaser  has  no  right  "to  give  controlling 

7.  Wilkins  v.  Bevier,  43  Minn.  213,  Bank,  50  Minn.  234,  52  N.  W.  651,  36 
45  N.  W.  157, 19  A.  S.  R.  238  (in  this  A.  S.  R.  640.  See  also  MeLaughlin  v. 
case  the  tenant  had  paid  the  entire  Shepherd,  32  Me.  143,  52  Am.  Dec. 
rent  in  advance).  646?  Bell  v.  Twilight,  18  N.  H.  159, 

Note:  104  A.  S.  R.  350.  45  Am.  Dec.  367;  Grimstone  v.  Carter, 

8.  Feinberg  v.  Stearns,  56  Fla.  279,  3  Paige  (N.  Y.)  421,  24  Am.  Dec.  230. 
47  So.  797, 131  A.  S.  R.  119.  Notes:  104  A.  S.  R.  345;  13  L.R.A. 

Notes:  104  A.  S.  R.  350;  13  L.R.A.   (N.S.)  82, 115. 
(N  S  )  86  .11.  Turman  v.  Bell,  54  Ark.  273, 15 

9.  Note:  104  A.  S.  R.  350.  S.  W.  886,  26  A.  S.  R.  35  (giving  rea- 

10.  Bridger  v.  Exchange  Bank,  126  soning  on  which  the  divergent  rules 
Ga.  821,  56  S.  E.  97, 115  A.  S.  R.  118,  are  generally  based). 

8   L.R.A.(N.S.)    463;   Groff  v.   State 
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prominence  to  the  legal  effect  of  the  deed,"  in  disregard  of  the  other 
"notorious  antagonistic  fact"  that  the  grantor  remains  in  possession 
just  as  if  he  had  not  conveyed.  To  say  that  the  grantor  is  estopped 
by  his  deed  is  begging  the  question ;  for,  if  his  possession  is  notice  to 
third  parties  of  his  rights,  there  is  no  principle  of  estoppel  that  would 
prevent  him  from  asserting  against  purchasers  or  creditors  any  claim 
to  the  premises  which  he  might  assert  against  his  grantee.13  This  is 
especially  true  where  the  grantor's  possession  has  continued  for  a  con- 
siderable length  of  time  after  his  conveyance  and  is  accompanied  with 
the  usual  acts  of  ownership.18  Thus  it  has  been  held  that  where  a 
grantor  who  has  given  a  warranty  deed  continues  in  open  and  notori- 
ous possession  of  agricultural  land  at  the  time  of  the  grant,  and  for  a 
considerable  time  thereafter  during  the  cropping  season,  subsequent 
purchasers  are  put  on  notice  and  under  obligation  to  make  inquiries  as 
to  his  rights  and  equities  in  the  land,  unless  he  has,  either  expressly 
or  by  a  recognized  course  of  dealing,  held  out  his  grantee  as  authorized 
to  convey.14  In  pursuance  of  the  above  view  it  is  held  that  where  an 
absolute  deed  intended  as  security  is  given  or  where  a  separate  instru- 
ment of  defeasance  is  taken  and  not  recorded,  the  continued  posses- 
sion of  the  grantor  is  constructive  notice  of  the  true  character  of  his 
conveyance  and  his  consequent  equity  of  redemption.15 

492.  Continued  Possession  by  Grantor  as  Notice  Denied. — Opposed 
to  the  view  announced  in  the  preceding  paragraph,  other  cases  take 
the  view  that  a  purchaser  is  justified  in  relying  on  the  ostensible  title 
conferred  by  the  deed,  and  the  inference  that  the  grantor's  possession 
is  merely  permissive  and  not  in  antagonism  to  his  grant,  and  there- 
fore that  his  continued  possession  is  not  notice  of  other  rights.1*  For 
as  has  been  said,  a  solemn  deed  is  the  equivalent  of  an  assertion  by 
the  party  grantor  that  the  title  is  in  the  grantee ;  its  purpose  is  to  con- 
vey and  show  title,  and  he  who  thereby  invests  another  with  this  uni- 
versally recognized  evidence  of  right  ought  not,  as  against  one  who 
deals  with  that  other  upon  the  faith  of  such  evidence,  to  be  permitted 
to  aver  to  the  contrary  to  his  injury.17    This,  has  been  held  true  where 

12.  Groff  v.  State  Bank,  50  Minn.  A.  S.  R.  326 ;  Bloomer  v.  Henderson,  8 
234,  52  N.  W.  651,  36  A.  S.  R.  640.  Mich.  395,  77  Am.  Dec.  453;  McEwen 

13.  Turman  v.  Bell,  54  Ark.  273, 15  v.  Geary,  178  Mich.  6, 144  N.  W.  524, 
S.  W.  886,  26  A.  S.  R.  35.  L.R.A.1916B  1063;  Hafter  v.  Strange, 

14.  Turman  v.  Bell,  54  Ark.  273,  15  65  Miss.  323,  3  So.  190, 7  A.  S.  R.  659 ; 
S.  W.  886,  26  A.  S.  R,  35.  Rankin  v.  Coar,  46  N.  J.  Eq.  566,  22 

15.  Turman  v.  Bell,  54  Ark.  273,  15  Atl.  177, 11  L.R.A.  661.  See  also  Bell 
S.  W.  886,  26  A.  S.  R.  35 ;  Bridger  v.  v.  Twilight,  18  N.  H.  159,  45  Am.  Dec. 
Exchange  Bank,  126  Ga.  821,  56  S.  E.  367. 

97,  115  A.  S.  R.  lltf,  8  L.R.A.(N.S.)  Notes:  104  A.  S.  R.  346;  13  L.R.A. 

463.  (N.S.)  69,  83,  86,  117. 

16.  May  v.  Sturdivant,  75  la.  116,  17.  Hafter  v.  Strange,  65  Miss.  323, 
39  N.  W.  221,  9  A.  S.  R.  463;  Crooks  v.  3  So.  190,  7  A.  S.  R.  659. 
Jenkins,  124  la.  317, 100  N.  W.  82, 104 
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the  grantor  remaining  in  possession  acquired  his  rights  through  a 
transaction  not  contemporaneous  with  but  subsequent  to  his  convey- 
ance.18 In  these  jurisdictions,  however,  it  seems  that  if  the  grantor's 
possession  is  continued  for  a  considerable  length  of  time  it  may  then 
be  such  as  to  impart  notice  of  rights  inconsistent  with  his  conveyance.19 

493.  Physical  Conditions  Giving  Notice  of  Easement  Generally. — 
The  open  use  and  enjoyment  of  an  easement  over  land  is  constructive 
notice  to  a  purchaser  of  the  land,  subject  to  the  easement,  of  its  exist- 
ence and  the  rights  of  the  owner  of  such  easement  where  an  inspection 
of  the  premises  would  readily  reveal  such  physical  facts  as  to  put  the 
purchaser  on  inquiry.20    Thus  one  who  purchases  land  over  which  an 
irrigation  ditch  or  canal  is  in  operation  takes  subject  to  the  rights  of 
the  owner  of  the  ditch  or  canal ; l  and  where  a  private  right  of  way 
over  and  across  the  land  purchased  is  open  and  visible  and  in  use  at 
the  time  of  the  purchase,  this  fact  constitutes  sufficient  notice  to  the 
purchaser  of  the  existence  of  the  easement,2  as  in  case  of  a  railway  in 
actual  operation.*    It  has  also  been  held  that  where  a  permanent  build- 
ing was  erected  on  one  lot,  the  upper  stories  of  which  could  be  reached 
only  by  stairs  wholly  on  an  adjoining  lot,  the  purchaser  of  the  latter 
lot,  being  bound  to  use  his  eyes,  is  affected  with  notice  of  the  evident 
servitude  existing  over  the  one  lot  in  favor  of  the  other,  and  aris- 
ing out  of  the  permanent  form  in  which  the  building  had  been 
constructed.4 

494.  Limitation  of  General  Rule. — If  the  existence  of  the  easement 
is  not  discoverable  by  an  ordinary  inspection  of  the  land,  the  pur- 
chaser will  not  be  charged  with  notice  thereof,6  as  where  it  is  sought 
to  charge  a  purchaser  with  notice  of  an  easement  for  an  irrigation  or 

18.  Rankin  v.  Coar,  46  N.  J.  Bq.  666,  ick,  144  I1L  628,  32  N.  E.  291,  19 
22  Atl.  177, 11  L.R.A.  661.  L.R.A.  105  (right  of  way  under  rail- 

19.  Note:  13  L.R.A.(KS.)  118.  way  tracts) ;  Ellis  v.  Bassett,  128  Ind. 

20.  Crescent  Canal  Co.  v.  Montgom-  ugf  27  N.  E.  344,  25  A.  S.  R.  421 ; 
ery,  143  Cal.  248,  76  Pac.  1032,  65  Schever  v.  Martin,  (Ky.)  97  S.  W.  12, 
L.R.A.  940;  Snowden  v.  Wilas,  19  Ind.  7  L.R.A.(N.S.)  614. 

10,  81  Am.  Dec.  370;  Carroliton  Tele-       Notes:  104  A#  S.  R.  334.  8  L.RJL 

phone  Exch.  Co.  v.  Spicer,  177  Ky.    /v  g  \  413 

340, 197  S.  W  827,  LR.A.1918A  950;      3  £ota-;   104  A.   S.   R.   334;   13 

£"?!.  V«o  "Wfe  ?*  £o    -IS  189'  L.R-A.  (N.S.)  95. 

19  Atl    352,  7  LJR.A    752;  Holm  ^      fc  p^  £  Cldand  133  pa  g    m 

LRA  (N  SM»  19  AtL  aBa>  7  L'RA-  752< 

Notes:  104  A."  S.  B.  333;  8  L.R.A.  p5'  »!*?  **?%  f.  ™°-  f6'..*6 

(N.S.)  418;  13  L.R.A.(N.S.)  95,  132.  Pac-  ™°»  *Hr     (£:rL  ™  '     »™£ 

1.  Crescent  Canal  Co.  v.  Mont-  J-  Jutt e,  75 ^Kaa .351 ,89  Pac.  699,  9 
eomery,  143  Cal.  248.  76  Pac.  1032,  65  L.R.A.(N.S.)  960;  Bntterworth  v. 
L.R.A.  940;  Case  v.  Hoffman,  100  Wis.  Crawford,  46  N.  Y.  349,  7  Am.  Rep. 
314.  72  N.  W.  390,  74  N.  W.  220,  75  352. 

N.  W.  945,  44  L.R.A.  728.  Notes:    8    L.R.A. (N.S.)    419;    13 

2.  Rock  Island,  etc.,  R.  Co.  v.  Dim-  L.R.A. (N.S.)  90, 132. 
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drainage  ditch,  and  at  the  time  of  the  purchase  all  traces  of  the  ditch 
had  been  obliterated.6  And  it  has  been  held  that  the  mere  existence 
at  the  time  one  purchases  a  lot  of  a  party  wall  resting  partly  thereon 
and  in  use  by  the  owner  of  the  adjoining  lot  is  not  notice  of  an  obliga- 
tion to  contribute  to  its  cost  upon  making  use  of  it.7  As  has  been  well 
said  in  this  connection,  thp  fact  that  the  party  wall  was  erected  on 
the  dividing  line  of  the  lots,  and  that  the  owner  of  the  abutting  prop- 
erty was  making  use  of  the  wall  to  support  a  building  upon  his  prop- 
erty, is  undoubtedly  notice  that  the  wall  might  be  there  of  right,  and 
that  the  purchaser  would  have  no  legal  warrant  to  require  the  removal 
of  the  wall  as  an  unwarranted  trespass  upon  the  property ;  but  it  would 
be  going  too  far  to  say  that  it  was  notice  of  anything  more.  While  it 
is  a  general  rule  that  one  who  has  notice  of  facts  sufficient  to  put  him 
upon  inquiry  is  deemed  to  have  notice  of  all  facts  which  reasonable 
inquiry  would  disclose,  the  rule  does  not  impute  notice  of  every  con- 
ceivable fact,  however  remote,  that  could  be  learned  from  inquiry.  It 
imputes  notice  only  of  those  facts  that  are  naturally  and  reasonably 
connected  with  the  fact  known,  and  of  which  the  known  fact  can  be 
said  to  furnish  a  clue.8  Some  authorities,  however,  take  the  view  that 
the  existence  of  the  party  wall  and  its  use  are  not  only  notice  of  the 
easement  for  its  maintenance,  but  also  of  the  obligation  of  the  vendor 
to  contribute  towards  its  cost  if  he  desires  to  use  it.9  The  exercise  of  a 
right  of  easement  is  not  constructive  notice  of  additional  rights  other 
than  those  evidenced  by  the  use.10  Thus  the  mere  use  and  occupation 
of  a  right  of  way  across  lands  by  a  railroad  company  is  not  construc- 
tive notice  of  an  agreement  between  the  landowner  and  the  company 
requiring  the  former  to  fence.11 

495.  Extent  of  Notice. — Actual  possession  is  not  only  notice  of  the 
rights  of  the  possessor  but  also  of  all  facts  connected  therewith  which 
a  reasonable  inquiry  would  have  disclosed.18  The  rule  in  this  respect 
differs  from  the  rule  of  constructive  notice,  arising  from  the  record  of 
instruments  affecting  the  title  to  land ;  for  there  the  record  is  notice 
only  of  what  appears  upon  its  face,  and  such  additional  facta  as  its 
language  directs  attention  to.  In  such  cases  the  purchaser  may  rely 
upon  the  state  of  the  title  as  shown  by  the  record,  without  further 
search  or  inquiry.18    Its  greatest  effect,  however,  is  to  visit  the  pur- 

6.  Blake  v.  Boye,  38  Colo.  55,  88  10.  Note:  13  L.R.A.(N.S.)  76. 
Pac.  470,  8  L.R.A.(N.S.)  418.  11.  Pittsburg,  etc.,  R.  Co.  v.  Bos- 

7.  Hawkes  v.   Hoffman,   56  Wash,  worth,  46  Ohio  St.  81,  18  N.  E.  533,  2 
120,  105  Pac.   156,  24  L.R.A.(N.S.)  L.R.A.  199. 

1038.     See  also  Sharp  v.  Cheatham,       12.  Crooks  v.  Jenkins,  124  la.  317, 

88  Mo.  498,  57  Am.  Rep.  433.     See  100  N.  W.  82,  104  A.  S.  R.  326;  Nilea 

Party  Walls,  vol.  20,  pp.  1103-1104.  v.  Cooper,  98  Minn.  39, 107  N.  W.  744* 

8.  Hawkes  v.   Hoffman,  56  Wash.  13  L.R.A.(N.S.)   49. 

120,  105  Pac.   156,   24  L.R.A.(N.S.)       Note:  13  L.R.A.(N.S.)  73. 

1038.  13.  Niles  v.  Cooper,  98  Minn.  39. 

9.  Note:  24  L.R.A,(N.S.)  -1038.         107  N.  W.  744,  13  L.R.A.(N.S.)  49; 
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chaser  with  notice  of  what  he  might  have  learned  by  making  inquiry 
of  the  possessor.14    Thus  the  continued  possession  by  a  grantor  is  not 
constructive  notice  to  a  subsequent  purchaser  or  incumbrancer  that  the 
conveyance  by  such  grantor  was  procured  by  the  fraud  of  his  grantee, 
where  at  the  time  of  the  second  conveyance  the  first  grantor  was  not 
himself  aware  of  the  fraud  entitling  him  to  have  his  conveyance  set 
aside,15    It  is  also  only  notice  as  a  general  rule  of  the  character  of  the 
claim  of  the  possessor  at  the  time,  and  not  a  claim  not  asserted  or  one 
which  may  subsequently  accrue,16  or  notice  of  the  title  of  a  third  per- 
son adverse  to  or  disconnected  with  that  under  which  the  possessor 
Aolds.*7    Possession  by  one  cotenant  is  not  notice  of  the  rights  under 
a*i  unrecorded  deed  of  a  grantee  of  another  cotenant.18 

4S>6.  Effect  and  Sufficiency  of  Inquiry. — If  proper  inquiry  be  made, 
ax^d  information  concerning  the  rights  of  the  possessor  be  withheld 
°*  concealed,  possession  will  be  notice  only  of  the  fact  of  possession 
and  xiot  of  the  rights  of  the  possessor  so  concealed.19  The  inquiry, 
however,  should  be  made  directly  of  the  person  in  possession,  as  he  is 
tta  one  interested  and  from  whom  the  proper  information  will  be 
wjuijed.  It  is  manifestly  insufficient  to  rpake  the  inquiry  as  to  the 
possessor's  right  from  the  vendor  whose  interest  it  is  to  conceal  the 
true  state  of  facts,  and  it  is  likewise  insufficient  to  inquire  merely  of 
Pep8ous  living  in  the  neighborhood.20    Also  the  purpose  of  the  inquiry 

8"°^^X^  be  disclosed  to  the  occupant  so  as  to  put  him  on  his  guard  and 

all 


him  to  understand  the  necessity  for  disclosing  his  rights.1 
^•t^^xre  a  husband  and  wife  are  in  possession  inquiry  should  be  made 
°'  *-*>^  husband  to  be  effectual  to  prevent  the  assertion  of  his  equities.2 

Claimant  under  Quitclaim  Deed  or  Deed  vrithout  Warranty 


r.  View  Protecting  Claimant. — The  authorities  are  not  in  accord 
°.a  t;iie  question  whether  one  claiming  under  a  quitclaim  deed  is  en- 
titl^<^  to  protection  as  a  bona  fide  purchaser.  In  many  cases  the  view 
&  "fc*3Cken  that  he  is  not  precluded  on  account  of  the  form  of  his  con- 
vfey*^;nce  from  claiming  protection  if  there  are  no  suspicious  circum- 

^^:^Uieimer  v.  Thomas,  168  Pa.  St.  168,  43  Minn.  541,  46  N.  W.  1136, 1»  A.  S. 

•ST    «A.tL  1096,  47  A.  S.  R.  882.     See  R.  259. 

tf-*CoBDS,  vol.  23,  p.  216  et  seq.  o  1*  Tiumaii  t.  Bdl,  54  £*.  273, 15 

**.  Note:  13  KRJMN.S.)  75?  %  W.  886   26  A    S.  R .86 ; Riley -j. 

,  IB.  Notes:  8  L.R.A.  212;  13  L.R.A.  g?*1^  *°  IU-  3H  ^.  Axn.  Dec.  516 ; 

CN  <*  ^  vk  Niles  v.  Cooper,  98  Minn.  39,  107  N. 

ia'Jnt  w  u  a  m    ™  To    W.  744,  13  L.R.A.(N.S.)  49. 

16.  McCleery  v.  Wakefield,  76  la.       N      \  1Q4  A  s)  R  3'       13  LR  A 

529,  41 N.  W.  210,  2  L.R.A.  529.  (N  S.)  67,  135T 
Note:  13  L.R.A.(N.S.)  75,  80.  20.' Notes:  104  A.  S.  R.  335;  13 

17.  Notes:  104  A.   S.  R.  335;  13  L.R.A.(N.S.)   66. 
Ut.A.(N.S.)  75,  80,  86.  1.  Note:  13  L.R.A.(N.S.)  67. 

18.  Wilcox  v.  Leominster  Nat.  Bank,      2.  Note:  13  L.R.A.(N.S.)  126. 
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stances  attending  the  purchase  and  an  adequate  consideration  was 
paid.*  This  rule  has  been  generally  announced  where  protection  is 
claimed  under  the  recording  acts  by  a  snbsequent  purchaser  as  against 
a  prior  unrecorded  deed.4  A  quitclaim  deed  it  has  been  said  in  thia 
connection  is  a  primary  conveyance,  vesting  in  the  releasee  all  the  in- 
terest, even  in  fee,  which  the  releasor  has  so  conveyed.  As  a  convey- 
ance, it  is  of  as  much  force  as  a  warranty  deed,  differing  from  it  chiefly 
in  the  superadded  covenants,  which  may  operate  by  way  of  estoppel 
upon  a  future  acquired  interest,  or  may  secure  the  covenantee  against 
a  bad  or  defective  title.5  And  in  answer  to  the  objection  that  a  quit- 
claim deed  carries  upon  its  face  notice  of  a  doubtful  title  it  has  been 
said  that  the  inference,  if  notice  is  to  depend  upon  the  form  of  the 
deed,  would  seem  to  be  more  favorable  to  the  purchaser's  belief  of  a 
good  title  in  the  case  of  a  quitclaim  deed  than  in  the  case  of  a  warranty 
deed ;  for  in  the  former  case  he  is  willing  to  take  the  grantor's  interest 
as  it  stands,  thereby  implying  satisfaction  with  it,  while  in  the  latter 
case  the  purchaser  requires  a  warranty,  implying  a  need  of  security 

3.  McDonald  v.  Belding,  145  U.  S.  (explaining  Johnson  v.  Williams,  37 
492,  12  S.  Ct.  892,  36  U.  S.  (L.  ed.)  Kan.  179, 14  Pac.  537, 1  A.  S.  R.  243) ; 
788  (announcing  law  under  Arkansas  Eyer  v.  Brown,  77  Kan.  510,  94  Pac. 
statute) ;  Robinson  v.  Clapp,  65  Conn.  803,  15  L.R.A.(N.S.)  459;  Ennis  v. 
365,  32  Atl.  939, 29  L.R.A.  582;  Brown  Tucker,  78  Kan.  55,  96  Pac.  140,  130 
v.  Banner  Coal,  etc.,  Co.,  97  I1L  214,  A.  S.  R.  352 ;  Rich  v.  Downs,  81  Kan. 
37  Am.  Rep.  105  and  note;  Eger  v.  43,  105  Pac.  9,  25  L.R.A.(N.S.)  1035; 
Brown,  77  Kan.  510,  94  Pac.  803,  15  Schott  v.  Dosh,  49  Neb.  187,  68  N.  W. 
L.R.A.(N.S.)  459  (disapproving  state-  346,  59  A.  S.  R.  531  (overruling  earlier 
ment  to  the  contrary  in  earlier  case) ;  eases  in  so  far  as  to  the  contrary,  in- 
Ennis  v.  Tucker,  78  Kan.  55,  96  Pac.  eluding  dictum  in  Pleasant  v.  Blodgett, 
140,  130  A.  S.  R.  352 ;  Livingstone  v.  39  Neb.  741,  58  N.  W.  423,  42  A.  S.  R. 
Murphy,  187  Mass.  315,  72  N.  E.  1012,  624) ;  Bannard  v.  Duncan,  79  Neb. 
105  A.  S.  R.  400;  Babcock  v.  Wells,  25  189,  112  N.  W.  353, 126  A.  S.  R.  661; 
R.  I.  23,  54  Atl.  596, 105  A.  S.  R.  848 ;  Hilligas  v.  Kuns,  86  Neb.  68,  124  N. 
Coombs  v.  Aborn,  29  R.  I.  40,  68  Atl.  W.  925,  20  Ann.  Cas.  1124,  26  L.R.A. 
817,  14  L.R.A.(N.S.)  1248.  See  also  (N.S.)  284;  Wilhelm  v.  Wilke*,  149 
Southern  Ry.  v.  Carroll,  86  S.  C.  56,  n.  Y.  447,  44  N.  E.  82,  52  A.  S.  R.  743, 
67  S.  E.  4,  138  A.  S.  R.  1017  (disap-  32  L.R.A.  370;  McDougall  v.  Murray, 
proving  earlier  case).  57  Wasn.  76>  m  Pac#  490>  26  L.R.A. 

Notes^  Am.  Dec.  164;  12  A.  S.  (NJS#)  169.  Cutler  v  Jame^  64  Wis 

R.  238;  29  L.R.A.  34.  173   24  N.  W.  874,  54  Am.  Rep.  603. 

4.  Mansfield   v.    Excelsior   Refining  Notes-  25  Am  Dec  164-  1  A   S   R 
Co.,  135  US   326   10  S.  Ct  825, ,34  24?  5g  £  g  R/539  i05  £  s>  &  g6o| 

Thomas,  72  Cal.  562,  14  Pac.  309,  1  **   ■ L.R A  ( N.S.)    159;   8   Ann.    Cas. 
A.    S.   R.   89;   McConnel  v.   Reed,  4  1096;  19  Ann.  Cas.  320. 

Scam.    (111.)    117,  38  Am.  Dec.  124;     o5-  ^°S2f^VV  »  ?P,«S     «   '  3^' 

Brown  v.  Banner  Coal,  etc.,  Co.,  97  32  Atl.  939,  29  L.R.A.  582.     See  also 

111.  214,  37  Am.  Rep.  105  (following  Brown  v.  Banner  Coal,  etc.,  Co.,  97 

earlier  cases  as  establishing  a  rule  of  HI-  214,  37  Am.  Rep.  105;  Schott  v. 

property) ;  Merrill  v.  Hutchinson,  45  Dosh,  49  Neb.  187,  68  N.  W.  346,  50 

Kan.  59,  25  Pac.  215,  23  A.  S.  R.  713  A.  S.  R.  53L 
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to  fall  back  upon  as  though  he  had  some  doubt  of  the  sufficiency  of 
the  title.9    It  has  furthermore  been  stated  that  it. might  even  be  said 
that  there  is  more  reason  why  a  releasee  in  a  quitclaim  deed  should  be 
protected  from  the  operation  of  secret,  unrecorded  incumbrances  on 
the  property,  where  he  purchases  in  good  faith  and  for  full  consider- 
ation, than  such  a  purchaser  whose  title  comes  to  him  accompanied 
with  covenants  for  his  protection.7    If  it  appears  that  the  quitclaim 
was  only  intended  to  convey  such  interest  as  the  grantor  might  have  in 
the  tract  of  land  involved,  taking  into  consideration  any  prior  con- 
veyance which  might  have  been  made,  whether  recorded  or  unrecord- 
ed, the  grantee  of  course  cannot  claim  protection  against  a  prior 
unrecorded  conveyance.8 

498.  View  Denying  Protection. — The  broad  view  is  taken  in  a  num- 
ber of  cases  that  as  a  quitclaim  deed  purports  to  convey  only  such 
right,  title  or  interest  as  the  grantor  has  at  the  time  the  deed  is  made 
and  not  an  absolute  title,  one  claiming  under  such  a  deed  cannot  claim 
protection  as  a  bona  fide  purchaser  of  any  greater  interest  than  his 
grantor  in  fact  then  had,  and  therefore  takes  subject  to  outstanding 
equities  and  prior  unrecorded  deeds.9  This  is  held  true  where  protec- 
tion as  a  bona  fide  purchaser  is  sought  by  one  holding  under  a  quit- 
claim deed  against  a  prior  unrecorded  deed.10    A  distinction  has  been 

A  *.   Babcock  v.  Wells,  25  R.  I.  23,  64  Notes:  8  A.  S.  R.  841;  18  A.  S.  R. 

*£  596,  105  A,  S.  R.  848.  377;  23  A.  S.  R.  718;  69  A.  S.  R.  540; 

'.   Kobinson  v.  Clapp,  65  Conn.  365,  105  A.  S.  R.  858;  1  LJLA.  797;  29 

*  Atl.   939,  29  L.R.A.  582.  L.R.A.  33. 

«-   Bro^n  v.  Jackson,  3  Wheat.  449,  10.  Snow  v.  Lake,  20  Fla.  -656,  51 

p  V'    S.    (L.  ed.)   432;  McCoomel  v.  Am.  Rep.  625;  Steele  v.  Sioux  Val. 

m    '  4  ScanL  (m-)  u7>  38  Am-  Dec-  Bank>  79  Ia-  339>  M  N-  w-  664» 18  A- 
vL      See  also  Adams  v.  Cuddy,  13   S.  R.  370,  7  L.R.A.  524  (overruling 

^   (Mass.)  460,  25  Am.  Dee.  330.        earlier  case) ;   Peters  v.   Cartier,   80 

Jr    Wood  v.  Holly  Mfg.  Co.,  100  Ala,  Mich.  124,  45  N.  W.  73,  20  A.  S.  R. 

j9  f3  So.  948,  46  A.  S.  R.  56;  Snow  508;   Marshall  v.   Roberts,  18  Minn. 


•w  r%     .  »?.     vvrXf    ao     a.     hj.    jm.    <j iv,     i  «mu«*u\m«u  ov  «*o  ov  cuiviu  |;iuucvuvu  i>u  a 

19A    JiT  ^25;  Peters  v.  Cartier,  80  Mich,  claimant    under    a    quitclaim    deed); 

£-Y45    N.  W.  73,  20  A.  S.  R.  508;  Parker  v.  Randolph,  5  S.  D.  549,  59  N. 

j^eler   v   valley  Coal  Co.,  150  Mich.  W.  722,  29  L.R.A.  33;  Fowler  v.  Will, 

pin1-*3   N.  W.  775,  13  Ann.  Cas.  90;  19  S.  D.  131,  102  N.  W.  598,  117  A. 

wavF  v-  Artic  Iron  Co> 164  Mich-  87>  S*  ^  938>  8  Ann-  Cas-  10935  Rogers 

47  t  VC   ^-  918>  Ann-  Cas-  1912B  827>  v-  Burchard,  34  Tex.  441,  7  Am.  Rep. 

'  ^-**-A.(N.S.)  573;  Marshall  v.  Rab-  283;  Taylor  v.  Harrison,  47  Tex.  454, 

P«  L lB   Minn.  405,  10  Am.  Rep.  20\;  26  Am.  Rep.  304;  Thorn  v.  Newsom,  64 

K    *£r   v.  Randolph,  5  S.  D.  549,  59  Tex.  161,  53  Am.  Rep.  747;  Garrett  v. 

W-ii     •    722>  29  L.R.A.  33;  Fowler  v.  Christopher,  74  Tex.  453, 12  S.  W.  67, 

A  ui?  1©  S.  D.  131, 102  N.  W.  598.  117  15  A.  S.  R.  850. 
£*>•  It.  938,  8  Ann.  Cas.  1093;  Rod-       Notes:  59  A.  S.  R.  540;  105  A.  S.  R. 

gers  v     Burchard,  34  Tex.  441,  7  Am.  858;  29  L.R.A.  41;  12  L.R.A.(N.S-) 

J?P-  283;  Taylor  v.  Harrison,  47  Tex.  242;  26  L.R.A. (N.S.)  160;  8  Ann.  Cas. 

****  2G   Am.  Rep.  304,  1095;  19  Ann.  Cas.  320. 
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made  between  the  status  of  one  holding  under  a  quitclaim  deed  where 
protection  is  sought -against  an  unrecorded  deed  and  where  the  protec- 
tion is  sought  against  ah  outstanding  equity  evidence  of  the  existence 
of  which  cannot  be  made  to  appear  of  record.  And  it  has  been  held 
that  while  a  purchaser  by  quitclaim  deed  for  value  will  acquire  the 
title  as  against  a  prior  unrecorded  deed,  and  every  instrument  in  writ- 
ing which  may  be  recorded  whereby  the  real  estate  conveyed  may  be 
affected  in  law  or  equity,11  still  equities  which  arise  from  transac- 
tions or  a  state  of  facts  which  may  not  be  required  to  be  in  writing 
or  recorded,  if  in  writing,  are  not  to  be  cut  off  b£  a  quitclaim  deed. 
As  to  them  it  has  an  operation,  coextensive  with  its  terms,  of  releas- 
ing only  such  rights  and  interests  as  the  grantor  has  at  the  time  of  the 
conveyance,  and  the  land  in  the  hands  of  the  purchaser  remains  sub- 
ject to  such  equities.12  On  the  other  hand  it  hjLs  been  denied  that  any 
such  distinction  can  be  made.11 

499.  Qualification  of  Rule  Denying  Protection. — The  rule  that  one 
claiming  under  a  quitclaim  deed  is  not  entitled  to  protection  as  a  bona 
fide  purchaser  has  been  limited  in  its  application  to  a  quitclaim  deed 
in  the  strict  sense  of  that  species  of  conveyance.14  If  the  deed  on  its 
face  contains  evidence  that  the  absolute  right  to  the  land  and  not  the 
title  or  chance  of  title  is  sought  to  be  sold,  or  if  this  fact  appears  from 
the  adequacy  of  the  consideration,  then  the  purchaser  may  be  a  bona 
fide  purchaser,  notwithstanding  the  deed  may  have  in  form  some  of 
the  qualities  of  a  quitclaim  deed.1*  The  u$e  of  the  word  quitclaim 
does  not  restrict  the  conveyance  if  other  language  employed  indicates 
the  intention  to  convey  the  land  itself.16  This  qualification  has  been 
stated  by  the  federal  supreme  court  after  a  careful  consideration  of  the 

11.  Fax  v.  Hall,  74  Mo.  315,  41  Am.  Notes:  29  L.R.A.  33;  19  Ann.  Cas. 

Rep.  316  j  Hope  v.  Blair,  105  Mo.  85,  320. 

16  S.  W.  595,  24  A.  S.  R.  366 ;  Eaff  v.  13.  Steele  v.  Sioux  Val.  Bank,  79 

Irvine,  108  Mo.  378,  18  S.  W.  907,  32  Ia.  339,  44  N.  W.  564, 18  A.  S.  R.  370, 

A.  S.  R.  609 ;  Hickman  v.  Green,  123  7  L.R. A.  524. 

Mo.  165,  22  S.  W.  455,  27  S.  W.  440,  14.  Garrett  v.  Christopher,  74  Tex. 

29  L.R.A.  39;  Strong  v.  Whybark,  204  453  12  S.  W.  67,  15  A.  S.  R.  850. 

Mo.  341,  102  S.  W.  968,  120  A.  S.  R.  Note:  8  Ann.  Cas.  1095. 

^k1^  L,R' «*?•§;?  J40oic   „,   a  15-  Moelle  v.  Sherwood,  148  U.  S. 

r>  12'  E?  £  Han'  7£P°'  ?n*'£  A£-  21,  13  S.  Ct.  426,  37  U.  S.  (L.  ed.) 

?APQ  M^;  ^  12.  ™ft  ^J  Taylor  v'  Harrison,  47  Tex.  454, 

16  S.  W.  805,  24  A   S  R  3$'£f  £  26  Am.  Rep.  304;  Eastham  v.  Hunter, 

Irvme,  108  Mo.  378,  18  S.  W.  907,  32  1A0  Pp       ifc  iuc  wot  no  a    o 

A.  S.  R.  609;  Cobe  v.  Lovan,  193  Mo.  *^j[f '  ^  ^  ^W:n97'  "?  A\ 

235,  92  S.  W.  93,  112  A.  S.  R.  480,  4  R-  **■    See  also  Merrill  v   Hutchm- 

L.R.A.(N.S.)  439.    See  also  Allison  v.  ?°n;^  Kan-  59>  25  Pac.  215,  23  A.  S. 

Thomas,  72  Cal.  562, 14  Pac.  309, 1  A.  RJ13-                           ^ 

S.  R.  89 ;  Johnson  v.  Williams,  37  Kan.  Notes:    29    L.R.A.   37;    12    L.R.A. 

179, 14  Pac.  537,  1  A.  S.  R.  243;  Tur-  (N.S.)  242. 

ner  v.  Edmonston,  210  Mo.  411,  109  S.  16.  Garrett  v.  Christopher,  74  Tex. 

W.  33, 124  A.  S.  R.  739.  453,  12  S.  W.  67, 15  A.  S.  R.  860. 
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subject  in  effect  as  follows :  Whether  the  grantee  is  to  be  treated  as  tak- 
ing a  mere  speculative  chance  in  the  property  or  a  clear  title  must 
depend  upon  the  character  of  the  title  of  the  grantor  when  he  mrfde  the 
conveyance;  and  the  opportunities  afforded  the  grantee  of  ascertaining 
this  fact,  and  the  diligence  with  which  he  has  prosecuted  them,  will, 
besides  the  payment  of  a  reasonable  consideration,  determine  the  bona 
fide  nature  of  the  transaction  on  his  part.    If  the  grantee  takes  the 
deed  without  notice  of  an  outstanding  conveyance  or  obligation  re- 
specting the  property,  or  notice  of  facts  which,  if  followed  up,  would 
lead   to  a  knowledge  of  such  outstanding,  conveyance  or  equity,  he 
is  entitled  to  protection  as  a  bona  fide  purchaser  upon  showing  that 
the  consideration  stipulated  has  been  paid,  and  that  such  consideration 
*as  a  fair  price.17    And  a  fortiori  the  fact  that  a  deed  does  not  con- 
tain   covenants  of  warranty  of  title  does  not  prevent  one  claiming 
thereunder  from  claiming  the  protection  given  to  bona  fide  purchasers 
even  though  one  claiming  under  a  quitclaim  is  not  entitled  to  such 
Protection.18    It  has  also  been  held  that  the  rule  that  a  purchaser  hold- 
lnS  under  a  quitclaim  deed  cannot  be  a  bona  fide  purchaser  does  not 
apply  to  a  case  in  which  a  quitclaim  was  only  a  prior  conveyance  in 
w&  chain  of  title,  and  the  immediate  deed  to  the  purchaser  is  not  a 
quitclaim,  but  is  a  deed  of  bargain  and  sale.19    Other  courts  refuse  to 
^ognize  this  distinction  and  deny  protection  to  subsequent  pur- 
c^asoirs  claiming  under  a  grantee  in  a  previous  quitclaim  deed  to  the 
?ana^   extent  as  though  the  purchaser  had  himself  takeii  a  quitclaim 


>•  Duty  as  to  Inquiry. — The  refusal  of  a  vendor  to  make  a  full 
°*  ^xxlinary  assurance  of  title  has  been  said  to  be  sufficient  to  excite 
vsI>ioion  for  the  purpose  of  inquiry ; *  and  though  the  fact  that  a  pur- 
**~  claims  under  a  quitclaim  deed  may  not  preclude  him  from  pro- 


2i      ^-     ^fc^oelle  v.  Sherwood,  148  U.  S.  Rich  v.  Downs,  81  Kan.  43,  105  Pac. 

35J*  ~^3      S.  Ct.  426,  37  U.  S.  (L.  ed.)  9,  25  L.R.A.(N.S.)  1035;  Coombs  v. 

nia"       S^e  also  United  States  v.  Califor-  Aborn,  29  R.  I.  40,  68  Atl.  817,  14 

Ct\^L?r->  L^d  Co.,  148  U.  S.  31, 13  S.  L.R.A.(N.S.)  1248. 

io0^ 37  U.  S.  (L.  ed.)  354.  Notes:  105  A.  S.  R.  862;  29  L.R.A. 

26    ^A-rJ^W10*  v-  Harris<m>  47  Tex.  454,  44>  47.  25  L.R.A.(N.S.)  1035. 

R*r/V**  V,  ReP-  32i  Q  S*e  *]s°  S£u1£ern  20.  Parker  v.  Randolph,  5  S.  D.  549, 

13a     >v        o"??"^8'  £\    '  6I  .,'  59  N.  W.  722,  29  L.R.A.  33;  Garrett 

X?**^    n    w?01i'«iBi5-  S^qMq'w  v-  Christopher,  74  Tex.  453,  12  S.  W. 

W.   ^    Coal  Co.,  150  Mich.  82,  113  N.  6?>  1§  A  g  R;  850 

1,52;    ^iS^B^^^r^  etc.,  N«   L-R-^   «*    2*   L^' 

3T^?     CJo.,  148  U.  S.  31,  13  S.  Ct.  458,  <N;S-)  10|J- ,          ol       A     0    _ 

wai?-     S.  (L.  ed?)  354;  Stanley  v.  Sch-  /mL  ^°^J°*  /•   J10™*'    3   Hayw. 

U     ^^»   162  U.  S.  255, 16  S.  Ct.  754,  40  (Tenn.)  147,  9  Am.  Dec.  /36.    See  also 

SB  ^A    C  X.  ed.)  960;  Sherwood  v.  Moelle,  Peters  v.  Cartier,  80  Mich.  124,  45  N. 

anea/^-  478,  1  L.R.A.  797,  affirmed  on  W.  73,  20  A.  S,  R.  508. 

4aS  ^?JT  ground  148  U.  S.  21, 13  S.  Ct.  Notes:  23  Am.  Dec.  53;  105  A.  S. 

U.  S.  (L.  ed.)  350.    See  also  R.  859. 
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tection  as  a  bona  fide  purchaser,*  it  is  a  circumstance  entitled  to  con- 
sideration in  determining  whether  his  purchase  was  in  good  faith  and 
without  notice  or  not,*  and,  it  has  been  held,  requires  that  he  be  more 
diligent  in  making  inquiry  than  where  he  takes  a  general  warranty 
deed.4  The  rule  on  this  subject  is  well  stated  in  a  leading  Kansas  case 
as  follows:  Where  a  purchaser  takes  a  quitclaim  deed,  he  must  be  pre* 
sumed  to  take  it  with  notice  of  all  outstanding  equities  and  interests 
of  which  he  could,  by  the  exercise  of  any  reasonable  diligence,  obtain 
notice  from  an  examination  of  all  the  records  affecting  the  title  to  the 
property,  and  from  all  inquiries  which  he  might  make  of  persons  in 
the  possession  of  the  property,  or  of  persons  paying  taxes  thereon,  or 
of  any  person  who  might,  from  any  record,  or  from  any  knowledge 
which  the  purchaser  might  have,  seemingly  have  some  interest  in  the 
property.  In  nearly  all  cases  between  individuals,  where  land  is  sold 
or  conveyed,  and  where  there  is  no  doubt  about  the  title,  a  general 
warranty  deed  is  given,  and  it  is  only  in  cases  where  there  is  a  doubt 
concerning  the  title  that  a  quitclaim  deed  is  given  or  received; 
hence,  when  a  party  takes  a  quitclaim  deed,  he  knows  he  is  taking  a 
doubtful  title,  and  is  put  upon  inquiry  as  to  the  title.  The  very  form 
of  the  deed  indicates  to  him  that  the  grantor  has  doubts  concerning 
the  title ;  and  the  deed  itself  is  notice  to  him  that  he  is  getting  only  a 
doubtful  title.6  This,  however,  does  not  require  that  the  purchaser 
should  catechise  his  vendor  to  discover  the  possible  existence  of  any 
prior  unrecorded  deed ; 6  and  the  fact  that  there  is  a  quitclaim  deed  in 
the  vendor's  chain  of  title,  who  himself  gives  a  warranty  deed,  does 
not  require  the  sarrife  investigation  and  inquiry  as  where  the  purchaser 
himself  takes  a  quitclaim  deed.7 

501.  Federal  Courts. — The  federal  supreme  court,  in  a  number  of 
.  the  earlier  cases,  has  taken  the  view  that  a  grantee  in  a  quitclaim  deed 
is  not  entitled  to  protection  as  a  bona  fide  purchaser ;  8  this  view,  how- 
ever, has  not  met  the  entire  approval  of  the  court  in  later  cases.9    In 

2.  See  supra,  par.  497.  7.  Rich  v.  Downs,  81  J£an.  43,  103 

3.  Knapp  v.  Bailey,  79  Me.  195,  9   Pac.  9,  25  L.R.A.(N.S.J  1035. 

Atl.  122,  1  A.  S.  R.  295.  8.  Oliver  v.  Piatt,  3  How.  333, 11  U. 

4.  Johnson  v.  Williams,  37  Kan.  179,  S.  (L.  ed.)  622;  Van  Rensselaer  v. 
14  Pac.  537,  1  A.  S.  R.  243;  Merrill  v.  Kearney,  11  How.  297,  13  U.  S.  (L. 
Hutchinson,  45  Kan.  59,  25  Pac.  215,  ed.)  703;  May  v.  Le  Claire,  11  Wall. 
23  A.  S.  R.  713;  Ennis  v.  Tucker,  78  217,  20  U.  S.  (L.  ed.)  50;  Villa  v. 
Kan.  55,  96  Pac.  140, 130  A.  S.  R.  352;  Rodriquez,  12  Wall.  323,  20  U.  S.  (L. 
Knox  v.  Doty,  81  Kan.  138,  105  Pac.  ed.)  406;  Dickerson  v.  Colgrove,  100 
437,  135  A.  S.  R.  351.  U.  S.  578,  25  U.  S.  (L.  ed.)  618;  Baker 

Note :  29  L.R. A.  46.  v.  Humphrey,  101  U.  S.  494,  25  U.  S. 

5.  Johnson  v.  Williams,  37  Kan.  179,  (L.  ed.)  1065;  Hanrick  v.  Patrick,  119 
14  Pac.  537,  1  A.  S.  R.  243.  See  also  U.  S.  156,  7  S.  Ct.  147,  30  U.  S.  (L. 
Sherwood  v.  Moelle,  36  Fed.  478,  1  ed.)  396. 

L.R.A.  797.  Notes:  53  Am.  Rep.  751;  29  L.R. A*. 

6.  Eger  v.  Brown.  77  Kan.  510,  94  38. 

Pac.  803,  15  L.R.A.(N.S.)  459.  9.  Moelle  v.  Sherwood,  148  U.  S.  21, 
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giving  effect  to  state  recording  acts  it  would  seem  that  the  decision  of 

the  highest  court  of  the  state  construing  a  domestic  statute  and  detcr- 

-toixaixxg  whether  one  claiming  under  a  quitclaim  deed  can  be  entitled 

to  the  protection  of  the  statute,  is  controlling  upon  the  federal  courts ; 10 

and  ox-dinarily  where  the  case  is  heard  in  the  federal  supreme  court 

on  writ  of  error  to  a  state  court,  the  question  whether  the  grantee  in  a 

quitclaim  deed  is  entitled  to  protection  is  not  a  federal  question  and 

the  court  is  bound  by  the  decision  of  the  state  court  on  this  question. 

It  has   l>«en  held  otherwise,  however,  where  the  action  in  the  state  court 

1S  againSt  officers  of  the  federal  government,  and  the  defense  is  that 

m©  ti-fcl^  to  the  land  is  in  the  federal  government  by  virtue  of  its  pur- 

cnaso    ii^fc  good  faith  and  without  notice  of  the  rights  of  a  grantee  under 

a  pric>:r-    -unrecorded  deed,  and  the  decision  of  the  state  court  that  under 

u     C"^xr'c^umstailces  the  government  was  not  entitled  to  protection  of 

the   i^^c^c^rding  acts  has  been  reviewed  and  reversed.11    It  would  also 

seem     'tfciat  the  decision  of  the  highest  court  of  the  state  determining 

whe-fcfc*  ^:ar  a  grantee  in  a  quitclaim  deed  is  entitled  to  protection  against 

^kn.oxTO  equities,  under  the  general  principles  of  equity,  is  a  rule 

of  Pro^^y  gjjd  should  be  followed  by  the  federal  courts.12 

Pleading  Defense  of  Bona  Fide  Purchase 

j^^^~  la  General. — Where  a  complainant  seeks  to  enforce  an  out- 
^^  "^^g  equity  or  an  unrecorded  deed  against  one  who  has  taken  a 

«ince  from  a  grantor,  in  whose  hands  the  land  was  bound,  it 

xiecessary  for  him  to  allege  in  the' bill  that  the  purchaser  is  not 

fide  purchaser  for  value  and  without  notice.18    The  defense  of 

fide  purchaser  is  an  affirmative  defense,  and  it  is  held  that  a 

.ant  who  would  avail  himself  of  such  a  defense  must  put  it  in 

►y  his  pleadings ;  otherwise  the  court  cannot  consider  and  allow 

lough  the  evidence  may  show  that  he  could  have  maintained 

defense  had  he  set  it  up  by  his  plea  or  by  his  answer.14    It  can 

)!L^-    Ct  426,  37  U.  S.  (L.  ed.)  350;  ley  v.  Schwalby,  162  U.  S.  255,  16  S. 

un\t:^  gtateg  y  California,  etc.,  Land  Ct.  754,  40  U.  S.   (L.  ed.)   960. 

^°*>   ^.48  U.  S.  31,  13  S.  Ct.  458,  37  U.  11..  Stanley  v.  Schwalby,  162  U.  S. 

*V     *^.  ed.)  354  (disapproving  broad  255,  16  S.  Ct.  754,  *0  U.  S.   (L.  ed.) 

^^xnents  in  earlier  cases).  960  (this  case  involved  the  question  as 

^ote:  29  L.R.A.  39.  to  whether  the  government  had  notice 

0  ^-O.  Mansfield  v.  Excelsior  Refining  of  the  prior  unrecorded  deed  as  well  as 

~°->  135  U.  S.  326, 10  S.  Ct.  825,  34  U.  the  effect  to  be  given  the  circumstance 

"•    (L.  ed.)  162  (announcing  the  rule  that  its  grantor  held  under  a  quitclaim 

t**at  in   Illinois  a  quitclaim   deed  is  deed). 

effectual  to  transfer  title  to  land  and  12.  McDonald  v.  Belding,  145  U.  8. 

the  prior  recording  of  such  deed  will  492,  12  S.  Ct.  892,  36  U.  S.  (L.  ed.) 

f?ive  it  a  preference  over  one  previous-  788. 

ly  executed,  but  which  was  subsequent-  13.  Snyder   v.    Grandstaff,   96   Va. 

ly  recorded) ;  Sherwood  v.  Moelle,  36  473,  31  S.  E.  647,  70  A.  S.  R.  863. 

l^ed.  478, 1  L.R.A.  797.  See  also  Stan-  14.  Rorer  Iron  Co.  v.  Trout  83  Va. 
R.  C.  L.  Vol.  XXVTL— 47.         737 
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be  set  up  by  way  of  answer,  against  a  plaintiff  asserting  a  prior  equi- 
table claim,  as  well  as  by  a  plea  in  bar.16  The  pleader  must  make  a 
full  statement  of  all  the  facts  and  circumstances  of  his  case,  so  that 
the  court  may  be  able  to  do  perfect  equity  between  the  parties,1*  and 
must  state  all  the  essential  elements  required  to  establish  his  status 
as  such  a  purchaser.17  He  must  show  that  he  has  acquired  the  legal 
title,  as  if  he  has  acquired  only  an  equity  the  prior  equity  will  pre- 
vail ; 18  and  where  it  is  the  rule  that  the  legal  title  must  be  acquired 
before  notice,19  he  must  aver  that  he  not  only  paid  the  purchase 
money  but  that  he  obtained  the  legal  title  before  notice  of  the  prior 
equity.20  The  defense  of  bona  fide  purchase  can  be  set  up  only  by 
the  purchaser  or  his  privies  in  estate ;  it  is  not  available  to  a  stranger 
in  no  way  connected  with  the  title  of  such  purchaser.1 

503.  Alleging  Consideration. — That  the  purchase  was  for  a  valuable 
consideration  must  be  alleged,8  and  it  should  be  distinctly  averred 
that  the  consideration  was  bona  fide,  truly  and  actually  paid.'  As 
the  actual  payment  of  the  consideration  must  be  made  before  notice 
is  received  4  this  must  be  alleged,  and  it  is  insufficient  to  allege  merely 
a  purchase  for  a  valuable  consideration  without  notice.*  But  where 
the  purchase  for  a  certain  price  and  the  delivery  of  the  deed  were  at 
the  same  time  and  as  parts  of  one  transaction,  and  are  so  alleged  in 
the  answer,  the  denial  of  notice  until  defendants  had  made  the  pur- 
chase is  equivalent  to  a  denial  of  notice  at  the  delivery  of  the  deed.6 

397,  2  S.  E.  713,  5  A.  S.  R.  285.    See  Iron  Co.  v.  Trout,  83  Va.  397,  2  S.  E. 

also  Ellis  v.  Temple,  4  Cold.  (Tenn.)  713,  5  A.  S.  R.  285. 

315,  94  Am.  Dec.  200;  Deseret  Nat  19-  See  supra,  par.  469. 

Bank  v.  Kidman,  25  Utah  379,  71  Pac.  20.  Grimstone   v.    Carter,   3   Paige 

873,   95  Am.   Dec.   856;   Laidlaw  v.  (N.  Y.)  421,  24  Am.  Dec.  230. 

Vaughan-Rhys.,  44  Can.  Sup.  Ct.  458,  *•  Blanchard  v.  Tyler,  12  Mich.  339, 

21  Ann.  Cas.  948.                           .  8%Af:  Dfc-  %•      .     OQ  „      c,    .„ 

15.  Baynard  v.  Norris,  5  Gill  (Md.)  „ft2\       £    v%£yn°h'.2L8-  ptt*  ?*•  mj 

468,  46  Am.  Dec.  647;  Rorer  Iron  Co.  ™  Am   Dec.  137;  Smithed  v  Gray,  1 

v.  Trout,  83  Va.  397,  2  S.  E.  713,  5  A.  g™!*-  <Tenn')  ^  U  Am-  De«- 
S    R   285  oo4. 

16.' Everts  v.  Agnes,  4  Wis.  343,  65       *-™f£   P*SJ   SV    J?™**'™ 
in,   tw   TI4  Whart.  (Pa.)  410,  30  Am.  Dec  212; 

A.  S.  R.  56 ;  Baynard  v.  Norris,  5  Gill  4    ge'e    '    ra"          ^g 

(Md  )   468,  46  Am.  Dec. 647;  Union  5;  Boone  v  'fa^  1(J  pet  m    g 

Canal  Co.  v.  Young,  1  Whart.  (Pa.)  u  g    (L  ed  }  388;  McDonald  v,  Beld_ 

410,   30   Am.    Dec.    212;    Doswell   v.  ing>  145  Ua  g.  492>  12  s.  Ct  892,  36 

Buchanan,  3  Leigh.  (Va.)  365,  23  Am.  XJ.  S.  (L.  ed.)  788;  Jewett  v.  Palmer, 

Dec.  280;  Rorer  Iron  Co.  v.  Trout,  83  7  Johns.  Ch.  (N.  Y.)  65,  11  Am.  Dec. 

Va.  397,  2  S.  E.  713,  5  A.  S.  R.  285.  401;  Everts  v.  Agnes,  4  Wis.  343,  65 

18.  Smitheal    v.    Gray,    1    Humph.  Am.  Dec.  314. 

(Tenn.)  491,  34  Am.  Dec.  664;  Rorer  6.  McDonald  v.  Belding,  145  II.  S. 
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504.  Denial  of  Notice. — In  setting  up  the  defense  of  bona  fide  pur- 
chase the  defendant  must  allege  that  his  purchase  was  without  notice 
of  the  outstanding  equity  7  even  though  notice  is  not  charged  in  the 
hill.8  If  facts  are  alleged  in  the  bill  from  which  notice  may  be  inferred 
he  must  deny  such  facts.*  As  possession  in  a  third  person  is  con- 
structive notice  of  his  equitable  rights,10  it  is  held  that  wherever  the 
estate  conveyed  is  one  to  which  possession  is  incident,  and  is  not  a 
mere  dry  remainder  or  reversion,  it  is  indispensably  requisite  to  the 
validity  of  a  plea  of  bona  fide  purchaser  that  it  should  state  that  the 
grantor  or  mortgagor  was,  at  the  time  of  the  conveyance,  seized,  or 
pretended  to  be  seized,  and  was  possessed  of  the  premises  conveyed.11 

XIX.  Restrictive  Agreements  .    ' 

Nature  of  Right,  Creation  and  Validity 

505.  Nature  of  Right  and  Its  Creation. — An  equitable  restriction 
on  the  free  use  of  land  is  a  property  right  in  the  person  in  favor  of 
whose  estate  it  runs  or  to  which  it  is  appurtenant  and  in  its  nature  par- 
takes of  the  character  of  real  estate.18  Ordinarily  it  seems  that  a 
recital  merely  that  the  land  is  conveyed  "for"  a  certain  purpose  is 
merely  a  recital  as  to  the  vendor's  motive  in  making  the  conveyance 
and  does  not  restrict  the  use  of  the  land  to  such  purpose.1*  Under  a 
general  power  to  sell  land,  it  has  been  held  that  an  executor,  in  selling, 
a  part  thereof,  as  in  case  of  adjoining  city  lots,  has  the  right  to  impose 
building  restrictions  on  the  lots  retained  by  him  for  the  benefit  of  the 
lot  conveyed,  which  may  be  enforced  against  a  subsequent  grantee  of 
the  lots  retained.14  A  restriction  imposed  on  the  grantee's  use  of  the 
land  conveyed  does  not  by  implication  impose  any  restriction  on  the 
grantor's  use  of  adjoining  land  retained  by  him  unless  he  enters  into 

492,  12  S.  Ct.  892,  36  U.  S.  (L.  ed.)   5  Gill  (Md.)   468,  46*  Am.  Dec.  647: 
788.  Rorer  Iron  Co.  v.  Trout,  83  Va,  397,  2 

7.  Johnson  v.  Toulmin,  18  Ala.  50,   S.  E.  713,  5  A.  S.  R.  285. 

52  Am.  Dec.  212;  Nantz  v.  McPherson,  12.  Riverbank   Imp.    Co.   v.    Chad- 

7  T.  B.  Mon.  (Ky.)  597,  18  Am.  Dec.  wick,  228  Mass.  242,  117  N.  E.  244, 

216;    Smitheal    v.    Gray,    1    Humph.  L.R.A.1918B  55. 

(Tenn.)  491,  34  Am.  Dec.  664;  Rorer  13.  Downen  v.  Rayburn,  214  111.  342, 

Iron  Co.  v.  Trout,  83  Va.  397,  2  S.  E.  73  N.  E.  364,  3  Ann.  Cas.  36;  Keatley 

713,  5  A.  S.  R.  285.  v.  Summers  County  Ct.,  70  W.  Va.  267, 

8.  Johnson  v.  Toulmin,  18  Ala.  50,  73  S.  E.  706,  Ann.  Cas.  1913E  523; 
52  Am.  Dec.  212;  Rorer  Iron  Co.  v.  Killgore  v.  Cabell  County  Ct.,  80  W. 
Trout,  83  Va.  397,  2  S.  E.  713,  5  A.  S.  Va.  283,  92  S.  E.  562,  L.R.A.1918B 
B.  285.  692. 

9.  Johnson  v.  Toulmin,  18  Ala.  50,  Notes:  19  L.R.A.  262;  7  L.R.A. 
52  Am.  Dec.  212.  (N.S.)  1119;  L.R.A.1918B  695. 

10.  See  supra,  par.  484  et  seq.  14.  Simmons  v.  Crisfleld,  197  N.  Y. 

11.  Boone  v.  Chiles,  10  Pet.  177,  9  U.  365,  90  N.  E.  956,  26  L.R.A.(N.S.) 
S.   (L.  ed.)   388:  Baynard  v.  Norris,  663. 
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an  express  enforceable  agreement  with  respect  to  his  use  of  the  land 
so  retained; 15  and  where  a  restriction  as  to  use  by  the  grantee  for  a 
particular  business  is  inserted  in  the  conveyance,  oral  evidence  of  an 
agreement  by  the  vendor  that  he  would  not  permit  the  prohibited 
business  to  be  carried  on  on  the  land  retained  by  him  has  been  held 
inadmissible.16  A  building  line  restriction  cannot  be  imposed  by 
merely  marking  on  a  recorded  plat  a  line  designated  as  the  building 
line.17  The  question  whether  the  statute  of  frauds  requires  that 
agreements  restricting  the  use  of  land  be  in  writing  is  discussed  in 
another  place.18 

506.  Validity  Generally. — In  some  instances  the  modern  statutes 
place  limitations  on  the  power  of  a  grantor  to  restrict  the  use  which 
may  be  made  of  the  land  conveyed.1*  At  common  law,  however,  every 
owner  of  real  property  has  the  right  so  to  deal  with  it  as  to  restrain  its 
use  by  grantees  within  such  limits  as  to  prevent  its  appropriation  to 
purposes  which  will'  impair  the  value  or  diminish  the  pleasure  or  en- 
joyment of  the  land  which  he  retains;  the  only  restriction  on  this  right 
is  that  it  shall  be  exercised  reasonably  with  due  regard  to  public  policy 
and  without  creating  any  unlawful  restraint  of  trade.80  Restrictions 
against  particular  trades  or  businesses  or  against  trade  or  business  gen- 
erally are  not  against  public  policy,  as  an  unreasonable  restraint  on 
trade.  While  they  are  confined  to  separate  parcels  of  land  of  limited 
extent  they  are  at  most  in  partial  restraint  of  trade  and  do  not  tran- 
scend the  legitimate  exercise  of  the  right  which  every  owner  has  to 
control  and  dispose  of  his  own  estate.1  Restrictions,  therefore,  limiting 
the  use  of  urban  property  to  dwelling  house  purposes  are  upheld,2  and 

15.  Ayers  v.  Southern  Pac.  R.  Co.,  (Mass.)  359,  71  Am.  Dec.  715;  Tulk  v. 
173  Cal.  74, 159  Pac.  144,  L.R.A.1917F  Moxhay,  2  Phil.  774,  41  Eng.  Rep. 
949;  Sprague  v.  Kimball,  213  Mass.  (Reprint)  1143, 15  Eng.  Rul.  Cas.  254. 
380,  100  N.  E.  622,  Ann.  Cas.  1914A  Notes:  71  Am.  Dec  722;  21  A.  S.  R. 
431.  45  L.R.A.(N.S.)  962.  484  et  seq.;  95  A.  S.  R.  214;  15  Eng. 

Note:  45  L.R.A.(N.S.)  962.  Rul.  Cas.  277. 

16.  Ayers  v.  Southern  Pac.  R.  Co.,  As  to  restrictions  on  the  use  of  land 
173  Cal.  74, 159  Pac.  144,  L.R.A.1917F  leased,  see  Landlord  and  Tenant,  vol. 
949.     See  supra,  par.  136,  as  to  oral  16,  p.  735  et  seq. 

evidence  to  vary  or  modify  the  terms  of       1.  Wakefield  v.  Van  Tassell,  202  111. 
a  conveyance.  41,  66  N.  E.  830,  95  A.  S.  R.  207,  65 

17.  Zinn  v.  Sidler,  268  Mo.  680,  187  L.R.A.  511 ;  Whitney  v.  Union  R.  Co., 
S.  W.  1172,  L.R.A.1917A  455  and  note.  11  Gray  (Mass.)  359, 71  Am.  Dec.  715; 

18.  See  Statute  of  Frauds,  vol.  Rowland  v.  Miller,  139  N.  Y.  93,  34 
25,  pp.  536-537.  See  also  Lewis  v.  N.  E.  765,  22  L.R.A.  182;  Seeck  v. 
Gollner,  129  N.  Y.  227,  29  N.  E.  81,  Jakel,  71  Ore.  35,  141  Pac.  211,  L.R.A. 

.  26  A.  S.  R.  516.  1915A  679.    See  also  Columbia  College 

19.  Riverbank  Imp.  Co.  v.  Bancroft,  v.  Lynch,  70  N.  Y.  440,  26  Am.  Rep. 
209  Mass.  217,  95  N.  E.  216,  Ann.  Cas.  615.  But  see  Tardy  v.  Creasy,  81  Va. 
1912B  450,  34  L.R.A.(N.S.)  730..         553,  59  Am.  Rep.  676. 

20.  Cowell  v.  Colorado  Springs  Co.,       Note :  95  A.  S.  R.  221. 

100  U.  S.  55,  25  U.  S,  (L.  ed.)  547;       2.  Parker  v.    Nightingale,   6   Allen 
Whitney  v.   Union   R.   Co.,  11  Gray   (Mass.)  341,  83  Am.  Dec.  632;  Harris 
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tfcior^  can  be  no  doubt  as  to  the  validity  of  general  restrictions  as  to 
tko  c^l^.aracter  or  location  of  buildings  or  structures  to  be  erected  on  the 
teixcl,**  including  a  restriction  as  to  their  minimum  cost,4  and  one  re- 
4*nx-i  ^xg  the  grantor's  approval  of  the  architecture  or  plan  of  buildings 
k^s  ~lr>een  upheld.5  Also  restrictions  against  the  sale  of  intoxicating 
lx<3.xa<z*:r  are  generally  upheld;*  and  a  condition  in  a  conveyance  that 
JtiU»^  Seating  liquors  shall  never  be  sold  on  the  premises  conveyed  will 
Ao*  ^fc><e  presumed  to  be  a  nominal  condition  which  may  be  disregarded 
atx<i^x  a  statute  providing  that  where  any  conditions  annexed  to  a 
^a^>t  are  merely  nominal  and  evince  no. intention  of  actual  or  substan- 
*  ^**  l>enefit  to  the  party  to  whom  or  in  whose  favor  they  are  to  be  per- 
0:xrx*"*cd,  they  may  be  wholly  disregarded.7 

^5  ©7.  Unreasonable  Restrictions. — To  be  enforceable  in  equity  a  re- 

^"^otion,  which  does  not  create  a  technical  easement  or  constitute  a 

Qov^nant  running  with  the  land,  must  be  reasonable,8  and  on  the 

^^xind  that  it  was  unreasonable  the  court  has  refused  to  enforce  a 

T^Btriction  against  the  sale  of  any  marl  from  the  land.f    So  in  a  grant 

^  Horaback,  137  Mich.  292, 100  N.  W.   125  A.  S.  R.  61, 14  L.R.A.(N.S.)  909; 

f&l,  109  A.  S.  R.  681 ;  Columbia  Col-   Judd  v.  Robinson,  41  Colo.  222,  92  Pac. 

**£e  v.  Lynch,  70  N.  Y.  440,  26  Am.   724,  124  A.  S.  R.  128,  14  Ann.  Cas. 

*tep.  615.  1018 ;  Fusha  v.  Dacono  Town  Site  Co., 

3.  Firth  v.  Marovich,  160  Cal.  257,  60  Colo.  315,  153  Pac.  226,  Ann.  Cas. 
116  Pac.  729,  Ann.  Cas.  1912D  1190;  1917C  108;  Hall  v.  Solomon,  61  Conn. 
Keating  v.  Springer,  146  111.  481,  34  476,  23  Atl.  876,  29  A.  S.  R.  218;  Sut- 
K.  E.  805,  37  A.  S.  R.  175,  22  L.R.A.  ton  v.  Head,  86  Ky.  156,  5  S.  W.  410, 
544;  Beck  v.  Heckman,  140  la.  351,  9  Ky.  L.  Rep.  453,  9  A.  S.  R.  274; 
118  N.  W.  510, 132  A.  S.  R.  277;  Riv-  Smith  v.  Barrie,  56  Mich.  314,  22  N.  W. 
erbank  Imp.  Co.  v.  Bancroft,  209  816,  56  Am.  Rep.  391;  Watrons  v: 
Mass.  217,  95  N.  E.  216,  Ann.  Cas.  Allen,  57  Mich.  362,  24  N.  W.  104,  58 
1912B  450,  34  L.R.A.(N.S.)  730;  Am.  Rep.  363;  Chippewa  Lumber  Co. 
Abraham  v.  Stewart,  83  Mich.  7,  46  N.  v.  Tremper,  75  Mich.  36,  42  N.  W.  532, 
W.  1030,  21  A.  S.  R.  585;  Gibert  v.,  13  A.  S.  R.  420,  4  L.R.A.  373;  Jenks 
Peteler,  38  N.  Y.  165,  97  Am.  Dec.  785 ;  v.  Pawlowski,  98  Mich.  110,  56  N.  W. 
Lewis  v.  Gollner,  129  N.  Y .  227,  29  N.  1105,  39  A.  S.  R.  522,  22  L.R.A.  863 ; 
E.  81,  26  A.  S.  R.  516;  Flynn  v.  New  Whealkate  Min.  Co.  v.  Mulari,  152 
York,  etc.,  R.  Co.,  218  N.  Y.  140,  112  Mich.  607,  116  N.  W.  360,  18  L.R.A. 
N.  E.  913,  Ann.  Cas.  1918B  588;  (N.S.)  147;  Sioux  City,  etc.,  R.  Co.  v. 
Brown  v.  Hiiber,  80  Ohio  St.  183,  88  N.  Singer,  49  Minn.  301,  51  N.  W.  905,  32 
E.  322,  28  L.R.A.(N.S.)  705.  A.  S.  R.  554, 15  L.R.A.  751. 

Notes:  71  Am.  Dec.  722;  95  A.  S.  R.  Notes:  5  A.  S.  R.  424;  29  A.  S.  R. 

219.  222 ;  39  A-  S.  R.  523 ;  95  A.  S.  R.  222 ; 

4.  Firth  v.  Marovich,  160  Cal.  257,  L.R.A.1915A  680;  14  Ann.  Cas.  129; 
116  Pac.  729,  Ann.  Cas.  1912D  1190.  Ann.  Cas.  1917C  110. 

5.  Peabody  Heights  Co.  v.  Willson,       7.  Sioux  City,  etc.,  R.  Co.  v.  Singer, 
•  82   Md.    186,   32  Atl.   386,   1077,   36  49  Minn.  301,  32  A.   S.  R.  554,  15 

L.R.A.  393.  L.R.A.  751. 

6.  Cowell  v.  Colorado  Springs  Co.,  8.  Gnau  v.  Fitzpatrick,  (Mich.)  168 
100  U.  S.  55,  25  U.  S.  (L.  ed.)  547;  N.  W.  1007,  1  A.  L.  R.  324;  Brewer  v. 
Gilmer  v.  Mobile,  etc.,  R.  Co.,  79  Ala.  Marshall,  19  N.  J.  Eq.  537,  97  Am.  Dec. 
569,   58   Am.    Rep.    623;    Burdell   v.   679. 

Grandi,  152  Cal.  376,  92  Pac.  1022.       9.  Brewer  v.  Marshall,  19  N.  J.  Eq. 
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of  land  to  a  railroad  company  a  restriction  against  the  erection  of  a 
station  which  the  public  convenience  may  demand  is  held  violative  of 
public  policy  and  unenforceable.10  Also  the  court  has  refused  to  en- 
force by  injunction  the  exclusive  character  of  a  grant  of  a  privilege 
to  maintain  a  pipeline  over  an  extensive  tract  of  land,  for  the  transpor- 
tation of  oil,  etc.,  on  the  ground  that  the  grant  in  so  far  as  it  is  exclu- 
sive is  an  unreasonable  restraint  on  trade.11  It  has  been  held  that  if 
the  restriction  against  a  particular  business  such  as  the  sale  of  liquor 
is  for  the  purpose  of  reserving  to  the  grantor  personally,  or  for  the 
benefit  of  other  land  retained  by  him,  a  monopoly  of  the  sale  of  liquors 
in  a  new  town  site,  the  restriction  is  invalid  as  against  public  policy.18 
It  would  certainly  be  otherwise,  however,  where  there  is  other  land  in 
the  community  or  neighborhood  on  which  the  prohibited  business  may 
be  conducted ; *•  and  where  the  objection  was  raised  that  the  restric- 
tion was  imposed  for  the  purpose  of  securing  to  the  grantor  a  monopoly 
in  the  sale  of  merchandise  and  that  therefore  a  court  of  equity  should 
not  enforce  it,  an  injunction  against  its  violation  was  issued  on  the 
ground  that  the  grantee  acquired  only  a  qualified  use  of  the  property.14 
508.  Restrictions  against  Alienation  or  Partition. — General  restric- 
tions against  the  alienation  of  land  as  distinguished  from  its  use  are 
regarded  as  against  public  policy  as  creating  perpetuities.15  It  is  also 
held  in  some  jurisdictions  that  an  agreement  between  cotenants  per- 
petually waiving  the  right  of  partition  is  invalid  as  an  unreasonable 

537,  97  Am.  Dec.  679.    It  is  further  ments  as  to  the  maintenance  of  sta- 
ll eld   in   this   case   that   a   restriction  tions. 

against  the  sale  of  any  marl  from  land  11.  West   Virginia   Transp.   Co.   v. 

unlimited  as  to  time  or  place  of  sale  is  Ohio  River  Pipe  Line  Co.,  22  W.  Va. 

invalid  as  an  unreasonable  restraint  of  600,  46  Am.  Rep.  527. 

trade.    But  in  Hodge  v.  Sloan,  107  N.  12.  Burdell  v.  Grandi,  152  Cal.  376, 

Y.  244,  17  N.  E.  335,  1  A.  S.  R.  816,  92  Pac.  1022,  125  A.   S.  R,   61,  14 
distinguishing  Brewer  v.  Marshall,  19-L.R.A.(N.S.)  909.    See  also  Chippewa 

N.    J.    Eq.    537,   97    Am.    Dec.    679,  Lumber  Co.  v.  Tremper,  75  Mich.  36, 

where  the  grantor  was  engaged  in  sell-  42  N.  W.  532, 13  A.  S.  R.  420, 4  L.R.A. 

ing  sand  from  a  tract  of  land  and  sold  373.     But  see  Fusha  v.  Dacono  Town 

a  part  of  the  tract,  the  grantee  cove-  Site  Co.,  60  Colo.  315,  153  Pac.  226, 

nanting  not  to  sell  any  sand  from  such  Ann.  Cas.  1917C  108.    As.  to  monopo- 

part,  it  was  held  that  the  restriction  lies    generally,    see    Monopolies    and 

would  be  enforced  against  a  purchaser  Combinations,  vol.  19,  p.  1  et  seq. 

with  notice.     See  also  Southern  Fire  13.  Wakefield  v.   Van   Tassell,  202 

Brick,  etc.,  Co.  v.  Garden  City  Sand  111.  41,  66  N.  E.  830,  95  A.  S.  R.  207, 

Co.,  223  111.  616,  79  N.  E.  313,  7  Ann.  65  L.R.A.  511;  Whealkate  Min.  Co.  v. 

Cas.  50,  9  L.R.A.  (N.S.)  446.  Mulari,  152  Mich.  607,  116  N.  W.  360, 

10.  St.  Louis,  etc.,  R.  Co.  v.  Mathers,  18  L.R.A.(N.S.)  147;  Seeck  v.  Jakel, 

71  111.  592,  22  Am.  Rep.  122.    See  also  71  Ore.  35, 141  Pac.  211,  L.R.A.1915A 

Louisville,  etc.,  R.  Co.  v.  Sumner,  106  679. 

Ind.  55,  5  N.  E.  404,  55  Am.  Rep.  719.  Note:  L.R.A.1915A  679. 

Note:  95  A.  S.  R.  223.  14.  Note:  14  L.RJL(N.S.)  910. 

See  Railroads,  vol.  22,  p.  837  et  15.  See  Perpetuities,  vol.  21,  p.  325 

seq.,  as  to  the  general  validity  of  agree-  et  seq. 
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restraint  on  the  use  and  enjoyment  and  alienation  of  the  property.16 
But  restrictions  against  alienation  for  a  reasonable  limited  period  are 
generally  sustained,17  and  one  against  alienation  to  a  particular  per- 
son or  class  of  persons  has  been  sustained.18  And  this  has  been  held 
true  in  this  country  as  regards  a  restriction  against  the  alienation  of 
lots  in  a  high  class  residential  development  to  persons  of  the  negro 
race,  and  it  has  been  further  held  that  such  a  restriction  is  not  pro- 
hibited by  the  provision  of  the  federal  constitution  guaranteeing  equal- 
ity of  rights  to  the  negro  race.19  Where  a  separate  equitable  estate  is 
conveyed  to  a  married  woman  a  restraint  on  her  powers  to  alienate 
the  same  during  her  life  is  upheld  in  equity.20  It  has  also  been  held 
that  an  agreement  by  a  grantor  of  a  part  of  a  tract  of  land  not  to  sell, 
for  a  reasonable  length  of  time,  any  of  the  land  retained  for  less  than 
a  certain  price  is  not  against  public  policy.1 

Construction  of  Restrictions 

» 

509.  In  General. — The  primary  rule  for  the  interpretation  of  re- 
strictive covenants  and  agreements  is  to  gather  {he  intention  of  the 
parties  from  their  words,  by  reading  not  simply  a  single  clause  of  the 
agreement  but  the  entire  context,  and  where  the  meaning  is  doubtful 
by  considering  such  surrounding  circumstances  as  the  parties  are  pre- 
sumed to  have  considered  when  their  minds  met.2  And  in  this  con- 
nection it  is  always  to  be  borne  in  mind  that  a  restriction  is  in  deroga- 
tion of  the  common  law  right  to  use  land  for  all  the  lawful  purposes 
which  go  with  the  title  and  possession,  and  that  the  restriction  is  not  to 
be  extended  by  implication  and  all  doubts  are  generally  to  be  resolved 
against  its  extension.*    The  restrictions  cannot  be  enlarged  by  impli- 

16.  See  Partition,  vol.  20,  pp.  717-  2.  Kitching  v.  Brown,  180  N.  Y.  414, 
718.  73  N.  E.  241,  70  L.R.A.  742.    See  also 

17.  Kentland  Coal,  etc.,  Co.  v.  Keen,  Easterbrook  v.  Hebrew  Ladies'  Or- 
168  Ky.  836,  183  S.  W.  247,  L.R.A.  phan  Soc,  85  Conn.  289,  82  Atl.  561, 
1916D  924  and  note.  41  L.R.A.(N.S.)  615. 

Note:  L.R.A.1918E  571.  Note:  45  L.R.A.(N.S.)  727. 

See  Perpetuities,  vol.  21,  pp.  331-  3.  Firth  v.  Marovich,  160  Cal.  257, 

332.  116  Pac.  729,  Ann.  Cas.  1912D  1190; 

18.  See  Perpetuities,  vol.  21,  p.  Easterbrook  v.  Hebrew  Ladies'  Or- 
332-333.  pbans  Soc,  85  Conn.  28^,  82  Atl.  561, 

19.  Queensborough  Land  Co.  v.  Ca-  41  LJt.A.(N.S.)  615;  Hutchinson  v. 
zeaux,  136  La.  724,  67  So.  641,  Ann.  Ulrich,  145  HI.  336,  34  N.  E.  556,  21 
Cas.  1916D  1248,  L.R.A.1916B  1201  L.R.A.  391;  Curtis  v.  Rubin,  244  111. 
and  note.  88,  91  N.  E.  84, 135  A.  S.  R.  307;  Pea- 

20.  Travis  v.  Sitz,  135  Tenn.  156,  body  Heights  Co.  v.  Willson,  82  Md. 
185  S.  W.  1075,  L.R.A.1917A  671  and  186,  32  Atl.  386,  1077,  36  L.R.A.  393; 
note.  See  Husband  and  Wipe,  vol.  Bolin  v.  Tyrol  Invest.  Co.,  273  Mo.  257, 
13,  p.  1340  et  seq.  200   S.   W.   1059,  L.R.  A.1018C   869 ; 

1.  Rackemann  v.  Riverbank  Imp.  Fortesque  v.  Carroll,  76  N.  J.  Eq.  583, 
Co..  167  Mass.  1,  44  N.  E.  990,  57  A.  75  AtL  923,  Ann.  Cas.  1912A  79 ; 
S.  R.  427.  Ketching  v.  Brown,  180  N.  Y.  414,  73 
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cation  or  extended  by  construction  beyond  their  original  intent  in 
order  that  the  general  purposes  of  the  parties  may  be  effectuated  under 
new  conditions  not  to  be  anticipated.4  Thus  the  phrase  "dwelling 
houses"  as  used  in  a  restriction  limiting  the  use  of  a  city  lot  to  the 
erection  of  dwelling  houses  will  not  be  construed  to  exclude  the  erec- 
tion of  a  modern  apartment  house,  because  at  the  time  the  restriction 
was  imposed  this  kind  of  a  dwelling  house  was  unknown,  and  the  only 
usual  dwelling  house  was  a  house  for  a  single  family.5  While  doubts 
must  be  resolved  in  favor  of  the  free  use  of  property  they  must  be 
founded  on  reason,6  and  it  is  none  the  less  the  duty  of  the  court  to 
construe  the  language  in  accordance  with  the  intention  of  the  parties 
and  to  give  it  its  obvious  meaning.7  Where  a  particular  enumeration 
is  followed  by  general  terms  the  latter  will  be  understood  as  limited  in 
their  scope  to.matters  and  things  of  the  same  general  kind  of  character 
as  those  specified  in  the  particular  enumeration,  unless  there  is  some- 
thing to  show  a  contrary  intent.8  The  words  "only  a  single  dwelling" 
in  a  building  restriction  are  not  words  of  art,  and  testimony  of  archi- 
tects, real  estate  m^n  and  'loaners  of  money  on  real  estate  is  not  ad- 
missible to  explain  their  meaning.9  On  the  other  hand,  upon  the 
question  as  to  the  meaning  of  the  word  "tenement"  in  a  covenant  not 
to  place  a  tenement  building  on  land,  the  testimony  of  experts  has  been 
held  admissible  to  show  the  class  of  buildings  to  which  the  word  ap- 
plied at  the  time  the  covenant  was  made.10  It  has  been  held  that  a 
covenant  in  a  conveyance  of  land  for  a  college  campus  that  it  shall 
be  devoted  exclusively  as  a  part  of  the  campus  and  that  no  buildings 
shall  be  erected  thereon  except  those  devoted  to  university  purposes, 
is  not  violated  by  placing  thereon  sheds,  etc.,  for  the  exploration  of 

N.  E.  241,  70  L.B.A.  742;  Reformed  651.  See  infra,  par.  524,  as  to  when 

Protestant  Dutch  Church  v.  Madison  apartment   houses   and   the   like  are 

Ave.  Bldg.  Co.,  214  N.  Y.  268,  108  N.  within  the  restriction. 

E.    444,   L.R.A.1915F    651;   Hunt   v.  6.  McNeal  v.  Gary,  40  App.  Cas. 

Held,  90  Ohio  St.  280,  107  N.  E.  765,  (D.  C.)   397,  46  L.R.A.(N.S  )   1113. 

A.non"  £?•  191«C,,10o}'^,R-^19^?  7-  ^to  v-  Marovich,  160  Cal.  257, 

*£V  ^%  y'J^\  pnt?'  !%h  U6  Pac-  729-  Ann-  Cas-  !912D  1190; 
117  N.  E.  359,  LJLAJM8E I  961;  Hartman  v.  Veils,  257  HI.  167,  100 
Johnson  v.  Jones,  244  Pa.  St.  386,  90   -kt    -p     enft     Atim     rt%ts     1Q1y(A  'oni 

Atl.  649,  52  L.R.A.(N.S.)  325.  L  fl^     aI^  ^nfi  ^U 

Nntpq-  Q5  A    S    R    214-  45LRA    ^tty-Gen-    v-    Algonquin    Club,    153 

^ f  S  f  727    Ann   Cas  1912 A  80  Mass'  447'  V  K  E'  2>  U  LR'A-  5005 

4.  Easterbrook'  v.    Hebrew   Ladies'  gj™  £  WES^  ^\o^ 

Orphan   Soc,  85  Conn.  289,  82  Atl.  10°  **.  W.  391    109  A^  S.  R.  681. 

561,  41  L.R.A.(N.S.)   615;  Reformed       »•  Easterbrook   v.    Hebrew   Ladies' 

Protestant  Dutch  Church  v.  Madison  ?J?han  T8oc->  ^  Conn-  289>  82  Atl. 

Ave.  Bldg.  Co.,  214  N.  Y.  268,  108  N.  561>  41  L.R.A.(N.S.)   615. 

E.  444,  L.R.A.1915F  651.  9-  Hutchinson  v.  Ulrich,  145  111.  336, 

6.  Reformed       Protestant       Dutch  34  N.  E.  556,  21  L.R.A.  391.    ' 

Church  v.  Madison  Ave.  Bldg.  Co.,  214       10.  Kitching  v.  Brown,  180  N.  Y. 

K.  Y.  268,  108  N.  E.  444,  L.R.A.1915^  414,  73  N.  E.  241,  70  L.R.A.  742. 
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oil  supposed  to  be  beneath  the  surface,  when  such  occupation  will 
probably  be  of  a  temporary  character  even  if  oil  is  found,  and  the  gen- 
eral purposes  of  the  grant  will  be  materially  advanced  by  the  pecuniary 
results  of  the  development.11 

510.  Duration  of  Restriction. — The  courts  have  sometimes  been 
called  upon  to  construe  restrictive  provisions  with  respect  to  their  dura- 
tion ;  and  whether  they  are  limited  in  point  of  time  or  perpetually 
depends  of  course  upon  the  language  used.12  The  equitable  theory  of 
change  of  character  of  neighborhood  as  ground  for  denying  equitable 
relief  to  enforce  restrictions  may  have  the  effect  of  limiting  its  dura- 
tion in  so  far  as  its  specific  performance  is  concerned.1'  In  a  number 
of  cases  a  restriction  as  to  the  character  or  location  of  buildings  has 
been  limited  in  duration  to  existing  buildings  or  the  one  whose  erec- 
tion was  at  the  time  contemplated.14  Thus  it  has  been  held  that  a 
provision  that  the  house  to  be  erected  on  premises  conveyed  shall  cor- 
respond to  the  building  on  the  adjoining  premises  of  the  grantor  does 
not  prolong  the  duration  of  the  restriction  beyond  the  life  of  the 
building  so  erected,  though  the  building  on  the  adjoining  premises 
continues  to  exist.16  On  the  other  hand,  where  for  the  benefit  of  an 
adjoining  lot  conveyed  a  grantor  covenants  with  respect  to  the  lot  re- 
tained, on  which  there  was  a  house,  that  "the  house"  on  such  lot  "shall 
be  forever  hereafter  restricted  from  having  any  building  or  part  of  a 
building  attached  to  the  said  messuage  thereon  erected  of  a  greater 
height"  than  a  certain  number  of  feet,  this  has  been  held  to  be  a  per- 
petual restriction  and  not  one  merely  during  the  existence  of  the  exist- 
ing house.16  It  has  also  been  held  that  where  the  restriction,  after 
requiring  that  the  land  be  speedily  improved  by  a  building,  further 
provides  that  the  style  of  the  building  to  be  erected  be  approved  by  the 
grantor,  this  is  not  limited  to  an  approval  merely  of  the  first  building 
erected  so  as  to  authorize  the  grantee  in  case  of  its  destruction  to  rebuild 
any  character  of  building  he  may  choose ;  he  may,  however,  in  such  a 
case  erect  another  building  of  substantially  the  same  character  as  the 
building  destroyed  without  again  acquiring  the  grantor's  approval.17 

511.  Restriction  as  Affecting  Trade  or  Business  Generally. — The 
word  "business"  in  its  ordinary  and  common  use  is  employed  to  desig- 

•  nate  human  efforts  which  have  for  their  end  living  or  reward;  it  is 
not  commonly  used  as  descriptive  of  charitable,  religious,  educational, 
or  social  agencies.18    In  England  especially  the  construction  of  restric- 

11.  Los  Angeles  University  v.  16.  Landell  v.  Hamilton,  175  Pa.  St. 
Swarth,  107  Ind.  798,  46  C.  C.  A.  647,  327,  34  Atl.  663,  177  Pa.  St.  23,  35 
54  L.R. A.  •  262.  Atl.  242,  34  L.R. A.  227. 

12.  Welch  v.  Austin,  187  Mass.  256,  17.  Peabody  Heights  Co.  v.  Willson, 
72  N.  E.  972,  68  L.R.A.  189.  82   Md.    186,   32  Atl.   386,   1077,   36 

13.  See  infra,  par.  538.  L.R.A.  393. 

14.  Note:  28  L.R.A.(N.S.)  706.  18.  Easterbrook  v.  Hebrew  Ladies* 
16.  Welch  v.  Austin,  187  Mass.  256,   Orphans  Soc,  85  Conn.  289,  82  Atl. 

72  N.  E.  972,  68  L.RJL  189.  561,  41  L.R.A.(N.S.)  615. 

745 


... 

■!-■■ 

.  ■        i  ' 

■ 


i 


§  512 


VENDOR  AND  PURCHASER 


27  R.  C.  L. 


tions  as  to  a  particular  class  "of  business  has  frequently  been  before 
the  courts.19  Where  the  restriction  is  for  use  as  a  dwelling  house  only 
this  as  a  general  rule  precludes  the  carrying  on  of  a  business  on  the 
premises ;  *°  and  it  has  been  held  that  a  restriction  limiting  the  use  of 
the  land  to  dwelling  purposes  and  prohibiting  the  carrying  on  of  "any 
trade  or  business  whatsoever"  precludes  the  occupation  of  parts  of  a 
building  for  offices  for  carrying  on  the  vocation  of  real  estate  and  in- 
surance agent,  tailor,  milliner,  newspaper  agent,  express  carrier  or  the 
like.1  An  existing  dwelling  house  cannot  be  remodeled  or  changed 
for  a  business  purpose  where  the  restriction  prohibits  the  erection  of 
anything  but  a  dwelling  house.8  An  agreement  not  to  use  land  for 
the  sale  of  intoxicating  liquors  does  not  prohibit  the  keeping  of  a  drug 
store  and  the  sale  of  liquor  in  the  ordinary  course  of  such  business  not 
to  be  drunk  on  the  premises.9  The  use  of  premises  for  an  eating  saloon 
or  restaurant  is  a  breach  of  a  restriction  requiring  it  to  be  kept  free 
in  its  use  from  all  of  the  purposes  of  a  hotel,  tavern  or  inn,4  and  the 
use  of  land  for  the  maintenance  and  operation  of  a  railway  is  for  a 
business  purpose.*  Also  the  display  of  advertisements  for  pay  on  a 
large  bill  board  or  hoarding  or  on  the  sides  of  buildings  has  been  held 
a  use  of  the  land  for  a  trade  or  business  calling.0  Permitting  transient 
friends  to  use  a  stable  for  stabling  their  horses  does  not  constitute  a 
breach  of  a  restriction  against  use  for  livery  stable  purposes.7  Conduct- 
ing an  auction  sale  of  the  furniture  of  the  dwelling  house  on  the  prem- 
ises is  not  a  breach  of  a  restriction  to  use  as  a  private  house  only.8 

512.  "Offensive"  or  the  Like  Trade  or  Business. — The  court  has  fre- 
quently been  called  upon  to  determine  what  constitutes  a  trade  or 
business  offensive,  detrimental  or  the  like  to  the  neighboring  inhabit- 
ants.* A  trade  or  business  may  fall  within  such  a  restriction  though 
it  may  not  constitute  a  nuisance.10  In  determining  whether  it  is 
offensive,  or  the  like,  much  depends  upon  the  character  of  the  locality 
involved.11    Especially  in  a  development  primarily  intended  as  a  resi- 


19.  Note:   15  Eng.  Rul.   Cas.  278.   Cas.  425  and  note,  16  Ann.  Cas.  222 

20.  Note:  Ann.  Cas.  1915A  420.       and  note. 

7.  Stevens  v.  Pillsbury,  57  Vt  205. 
52  Am.  Rep.  121. 

8.  Note:  Ann.  Cas.  1912D  482. 

9.  Notes:  9  L.R.A.(N.S.)  1039;  11 


1.  Columbia  College  v.  Thacher,  87 
N.  Y.  311,  41  Am.  Rep.  365. 

Note:  Ann.  Cas.  1912D  482. 

2.  Note :  Ann.  Cas.  1915A  420. 


S.  Hall  v.  Solomon,  61  Conn.  476,  23  Ann.  Cas.  173. 
Atl.  876,  29  A.  S.  R.  218.  10.  Rowland  v.  Miller,  139  N.  Y. 

4.  Stevens  v.  Piilabuiy,  57  Vt.  205,  93,   34   N.   E.   765,   22   L.R.A.   182; 
52  Am.  Rep.  121.  Nnssey  v.  Provincial  Bill  Posting  Co., 

5.  Flynn  v.  New  York,  etc.,  R.  Co.,  [19091  1  Ch.  734,  78  L.  J.  Ch.  539, 100 
218  N.  Y.  140, 112  N.  E.  913,  Ann.  Cas.  L.  T.  N.  S.  687,  25  Times  L.  Rep.  489 
1918B  588.  53  Sol.  J.  418,  2  British  Rul.  Cas.  425* 

6.  Nussey  v.  Provincial  Bill  Posting  16  Ann.  Cas.  222. 

Co.,   [1909]  1  Ch.  734,  78  L.  J.  Ch.       11.  Rowland  v.  Miller,  139  N.  Y.  93, 

539,  100  L.  T.  N.  S.  687,  25  Times  L.  34  N.  E.  765,  22  L.R.A.  182;  Nussey 

Rep.  489,  53  So.  J.  418,  2  British  Rul.  v.  Provincial  Bill  Posting  Co.,  [1909] 
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dential  section  a  trade  may  fall  within  the  term  offensive,  if  offensive 

to  tiio  eye,  as  well  as  if  offensive  to  the  ear  or  nose,1*  and  the  criterion 

is  wl*.  ether  the  business  would  be  offensive  to  persons  of  ordinary 

sensibilities  actuated  by  considerations  not  founded  in  aesthetic  sensi- 

tive:ntess.ls    In  such  a  case  a  coal  yard  has  been  held  to  be  within  a 

proh*  i"fc>ition  of  certain  specified  trades  and  business  or  any  business 

"ln     »^iy  way  offensive  to  the  neighboring  inhabitants ;"  u  and  this 

so  been  held  true  as  regards  an  undertaking  establishment  in 

human  bodies  are  prepared  for  burial  or  other  sepulture  and 

imes  subjected  to  embalming  and  post  mortem  examination.16 

t  also  been  held  that  the  erection  in  a  residential  section  of  a  very 

T)ill  board  to  be  used  for  the  display  of  advertising  is  a  violation 

•«striction  against  the  carrying  on  of  any  noisy,  noisome,  "offen- 

or  dangerous  trade  or  calling.16    On  the  other  hand  stores  for 

le  of  provisions,  groceries  and  the  like  are  held  not  to  be  an 

^dve  or  injurious  business  as  regards  a  section  intended  primarily 

^residential  section ; 17  but  a  restriction  that  none  but  a  dwelling 

shall  be  erected  on  the  land  and  that  the  "building  when  erected 

to  be  occupied  for  the  purpose  of  carrying  on  any  offensive  trade 

ling  whatever"  has  been  held  to  preclude  the  use  of  a  part  of  a 

:ing  as  a  grocery  store.18    In  case  of  a  development  intended  pri- 

j  as  a  residential  section,  the  construction  of  an  elevated  rail- 

»nay  under  the  circumstances  constitute  a  use  "detrimental"  to 

td  retained  by  the  grantor,  though  it  does  not  constitute  a 

ance"  within  the  meaning  of  the  latter  word  as  used  in  the 

^^  3_3.  Building  Line  Restrictions  Generally. — The  courts  have  f  ra- 
lly been  called  upon  to  construe  restrictions  as  to  the  location  of 
ings  with  respect  to  the  street  or  side  lines  of  the  lot  and  the  like, 


734,  78  L.  J.  Ch.  639,  100  L.  T.  14.  Barrow    v.    Richards,   8   Paige 

687,  25  Times  L.  Rep.  489,  53  (N..Y.)  351,  35  Am.  Dee.  713. 

I  418,  2  British  Rul.  Cas.  425,  Note:  9  L.R.A.(N.S.)   1040. 

m.  Cas.  222.  15.  Rowland  v.  Miller,  139  N.  Y.  93. 

t^^^te:  11  Ann.  Cas.  171.  34  N.  E.  765,  22  L.R.A.  182. 

•  ^^*-      Nussey  v.  Provincial  Bill  Post-  16.  Nussey  v.  Provincial  Bill  Post- 

rtF      S^°->   [1909]  1  Ch.  734,  78  L.  J.  ing  Co.,  [1909]  1  Ch.  734,  78  L.  J.  Ch. 

V V^S9* 100  L.  T.  N.  S.  687,  25  Times  539, 100  L.  T.  N.  S.  687,  25  Times  L. 

pL  ^*«P.  489,  53  Sol.  J.  418,  2  British  Rep.  489,  53  Sol.  J.  418,  2  British  Rul. 

X  ^       Cas-  425>  16  Ann'   Cft8«  222'  Cas-  425  and  note»  16  Ann-  Cas-  222 

at_3-     "Whitney  v.  Union   R.   Co.,   11  and  note. 

NtT"3^      (Mass.)  359,  71  Am.  Dec  715;  17.  Notes:  9  L.R.A.(N.S.)  1040;  11 

HcXw^  ▼•  Provincial  Bill  Posting  Co.,  Ann.  Cas.  173.. 

100^?  3     1  Ch.  734,  78  L.  J.  Ch.  539,  18.  Dorr   v.    Harrahan,   101    Mass. 

Too    -*--■-    T.  N.  S.  687,  25  Times  L.  Rep.  531,  3  Am.  Rep.  398. 

^>   ^3   Sol.  J.  418,  2  British  Rul.  Cas.  Note:  Ann.  Cas.  1912D  482. 

**°s   16  Ann.  Cas.  222.  19.  Note :  Ann.  Cas.  1918B  59L 

747 


i  1    - 


1  '  i 

■i' 

I  I  '  • 


:! 


■  i 


i  . 


514 


VENDOR  AND  PURCHASER 


27  R.  a  L. 


and  the  effect  of  projections  from  the  main  wall.20  It  has  been  held 
that  a  restriction  in  a  neighborhood  scheme  that  the  side  wall  of  the 
dwelling  house  "shall  stand"  a  certain  number  of  feet  from  the  north 
side  line  of  the  lot,  is  intended  to  fix  a  uniform  location  of  the  dwell- 
ings with  respect  to  the  north  line,  and  that  therefore  a  lot  owner  is 
not  permitted  to  erect  a  dwelling  anywhere  he  pleases  on  the  lot,  so 
long  as  it  is  located  not  less  than  the  stated  number  of  feet  from  the 
specified  side  line.1  The  street  line,  as  located  at  the  time  the  restric- 
tion as  to  the  building  line  with  respect  to  the  street  is  imposed,  con- 
trols, and  the  restriction  is  not  affected  by  a  subsequent  change  in  the 
street  line  by  a  widening  or  narrowing  of  the  street.2  In  case  of  a 
sale  of  a  lot  in  a  platted  section  it  has  been  held  that  a  restriction  that 
no  building  shall  be  placed  within  a  certain  number  of  feet  of  the  "west 
lot  line  of  any  lot"  makes  the  west  line  of  a  lot  as  originally  platted 
the  criterion  where  a  person  purchases  from  an  original  purchaser 
only  the  easterly  part  of  a  lot,  and  he  is  not  required  to  place  his 
building  the  specified  distance  from  the  west  boundary  of  the  part  of 
the  lot  he  purchases.' 

514.  Projections  over  Building  Line  Generally. — As  to  what  projec-, 
tions  constitute  a  breach  of  a  building  line  restriction  it  may  be  said 
that  to  a  great  extent  each  case  depends  upon  its  particular  facts,  since 
the  decisions  naturally  turn  upon  the  phraseology  of  the  particular 
restriction  under  consideration,  which  of  course  is  to  be  construed  so 
as  to  conform  as  nearly  as  possible  with  the  general  intent  and  purpose 
thereof,  considered  in  connection  with  the  nature,  size,  purpose,  etc., 
of  the  projection  in  question.4  The  purpose  of  a  building  line  restric- 
tion is  to  prevent,  it  has  been  said,  the  encroachment  of  a  substantial 
part  of  the  building  over,  the  line.*  In  case  of  a  corner  lot,  a  building 
line  restriction  as  regards  the  street  on  which  it  fronts  is  not  to  be 
extended  to  the  other  street  as  well ;  sometimes,  however,  the  restriction 
is  made  applicable  to  all  the  streets  in  the  subdivided  tract,  and  in  such 
a  case  the  restriction  may  be  referable  to  both  street  lines  of  a  corner 
lot.6  If  the  meaning  of  the  restriction  is  in  any  way  in  doubt  the  long 
permitted  practice  of  many  builders  in  the  practical  construction  of 
the  restriction  may  have  weight  in  showing  the  construction  to  be 
given  thereto ; 7  evidence,  however,  of  a  custom  on  the  part  of  the  real 

20.  Landell   v.   Hamilton,   175  Pa.  4.  Notes:    52    L.R.A.(N.S.)    1044: 

St.  327,  177  Pa.  St.  23,  34  Atl.  663,  Ann.  Cas.  1914A  5. 

35  Atl.  242,  34  L.R.A.  227.  5.  Alderson  v.  Cutting,  163  Cai.  503, 

Notes :   21  A.S.R.  493  et  seq. ;  52  126  Pac.  157,  Ann.  Cas.  1914A  1. 

L.R.A.(N.S.)  1044;  Ann.  Cas.  1914A  Note:  Ann.  Cas.  1914A  6. 


3:  1  A.L.R.  329;  15  Eng.  Rul.  Cas. 
279. 

1.  Note:  1  A.L.R.  329. 

2.  Note:  Ann.  Cas.  1914A  3. 

3.  Gnau  v.  Fitzpatrick,  (Mich.)  168 
N.  W.  1007,  1  A.  L.  R.  324. 
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6.  Note:  Ann.  Cas.  1914A  4. 

7.  Atty.-Gen.  v.  Algonquin  Club, 
153  Mass.  447,  27  N.  E.  2,  11  L.R.A. 
500. 

Note:  Ann.  Cas.  1914A  6. 
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estate  dealers,  builders,  architects  and  surveyors  of  a  city  to  encourage 
a  violation  of  building  line  restrictions  is  not  to  be  considered  in  deter- 
mining whether  in  a  particular  case  such  a  restriction  has  been  vio- 
lated.8 As  in  case  of  other  restrictions,  restrictions  of  this  class  are  to 
be  strictly  construed  in  favor  of  the  free  use  of  the  land ; 9  and  if  it 
prohibits  the  erection  of  certain  specified  character  of  buildings  within 
a  certain  distance  of  the  street  line,  it  will  not  be  extended  to  include 
other  buildings  not  of  the  kind  specified  on  the  ground  that  it  was  the 
intention  to  exclude  all  buildings  from  the  restricted  area.10  A  roofed 
over  pavilion  may  constitute  a  building  within  the  restriction.11 

515.  Particular  Projection  Considered  Generally. — The  restriction 
may  be  so  broad  as  to  prohibit  the  encroachment  of  overhanging  eaves 
on  the  restricted  space,12  but  it  does  not  seem  that  such  a  projection 
is  necessarily  a  violation  of  a  restriction  requiring  in  general  terms 
the  buildings  to  be  set  back  a  certain  distance  from  the  street.18  Slight 
projections  intended  merely  as  ornamentations,  such  as  columns  and 
the  like,  have  been  held  permissible,14  as  well  as  ornamental  awnings.15 
A  covered  cellar  or  underground  room  the  covering  of  which  rises  a 
few  feet  above  the  usual  surface  of  the  ground  has  been  held  a  viola- 
tion of  the  restriction.16  Sometimes  the  restriction  contains  express 
provisions  as  to  the  nature  of  projections  from  the  main  front  wall 
which  are  permitted  or  prohibited.17 

516.  Bay  or  Oriel  Windows,  Swell  Fronts  and  the  Like. — A  general 
restriction  against  building  within  a  certain  distance  of  the  street  pro- 
hibits as  a  general  rule  the  erection  of  a  bay  window  or  swell  front 
which  has  the  effect  of  carrying  the  front  line  of  the  building  from 
the  foundation  up  beyond  the  line  fixed  and  to  that  extent  obstructs 
the  lateral  view  of  adjoining  lot  owners; 18  and  projecting  upper  stories 
carried  beyond  the  foundation  wall  have  been  held  improper  encroach- 
ments.19 A  projecting  bay  window  has  also  been  held  a  violation  of  a 
restriction  as  to  the  location  of  buildings  wtih  respect  to  the  side  lines 

* 

8.  O'Gallagher  v.  Lockhart,  263  111.   Ann.  Cas.  1914A  6. 

489,  105  N.  E.  295,  52  L.R.A.(N.S.)  16.  Note:   Ann.   Cas.   1914A  6. 

1044.  17.  Atty.-Gen.   v.    Algonquin    Club, 

Note:  Ann.  Cas.  1914A  6.  153  Mass.  447,  27  N.  E.  2,  11  L.R.A. 

9.  Note:  Ann.  Cas.  1914A  6.     See  500  (character  and  size  of  projections 
supra,  par.  509.  allowed    with    ratio    to    frontage    of 

10.  Note:  Ann.  Cas.  1914A  12.  building). 

11.  Note:  Ann.  Cas.  1914A  12.  Note:  52  L.R.A.(N.S.)  1052. 

12.  Notes:    52   L.R.A.(N.S.)    1051;  18.  Curtis  v.  Rubin,  244  111.  88,  91 
1  A.  L.  R.  329.  N.  E.  84,  135  A.  S.  R.  307;  Kneip  v. 

13.  Notes:  52  L.R.A.(N.S.)  1052;  1  Schroeder,  255  111.  621,  99  N.  E.  617, 
A.  L.  R.  329.  Ann.  Cas.  1913D  426. 

14.  Notes:    52   L.R.A.(N.S.)    1050;  (N.S.)  1044;  Ann.  Cas.  1914A  8.      . 
Ann.  Cas.  1914A  11.  19.  Notes:    52   L.R.A.(N.S.)    1051; 

15.  Notes:    52   L.R.A.(N.S.)    1052;  Ann.  Cas.  1914A  9;  1  A.L.R.  329. 
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of  lots.20  Where  the  projection  of  "bay  windows"  over  the  building 
line  is  expressly  permitted  this  has  been  held  to  include  a  window  or 
projection  having  its  foundation  on  the  ground; 1  this  will  not,  how- 
ever, be  given  the  effect  of  permitting  practically  the  entire  front  to 
be  carried  over  the  line,*  and  if  the  ratio  of  the  base  of  the  projection 
with  respect  to  the  entire  front  is  specified  there  must  be  a  compliance 
with  such  limitation.'  In  some  cases  a  projection  in  the  form  of  an 
oriel  or  overhanging  window  has  been  held  a  violation,4  in  other  cases 
oriel  windows  and  balconies  projecting  from  upper  stories  have  been 
held  permissible.5 

517.  Porches,  Steps  or  Cellarway. — There  is  considerable  difficulty 
in  reconciling  the  cases  on  the  question  as  to  whether  the  ordinary 
open  porch  or  portico  is  an  unwarranted  projection  beyond  the  build- 
ing line.0  Some  of  the  cases,  especially  where  the  porch  is  a  substan- 
tial part  of  the  building,  regard  it  as  a  breach  of  a  building  line  restric- 
tion ; 7  and  very  properly,  it  would  seem,  the  right  to  erect  a  massive 
masonry  porch  several  stories  in  height  with  enclosed  balustrades  has 
been  denied.8  It  has  also  been  held,  under  the  circumstances,  that  a 
projecting  front  or  basement  story  surrounded  by  a  balcony  was  not 
a  "usual  projection"  within  the  meaning  of  such  phrase  as  used  in  a 
provision  allowing  such  projections  beyond  the  building  line.9  On 
the  other  hand  it  has  been  held  in  a  number  of  cases  that  an  ordinary 
open  porch  projecting  beyond  the  building  line  is  not  a  violation  of 
the  restriction.10  If  the  restriction  expressly  permits  porches  to  ex- 
tend over  the  building  line  a  certain  distance  one  extending  a  greater 
distance  is  of  course  a  violation  of  the  distinction.11  While  some  cases' 
have  denied  the  right  to  erect  steps  extending  beyond  the  building 
line,12  most  cases  have  upheld  the  right  to  do  so,  on  the  ground  that 
steps  are  not,  within  the  meaning  of  a  general  restriction,  an  integral 

k 

20.  Note :  1  A.L.R.  329.  Cas.  1914A  13. 

1.  Note:  Ann.  Cas.  1914A  9.  8.  O'Gallagher  v.  Lockhart,  263  in. 

2.  Note:  Ann.  Cas.  1914A  10.  489,  105  N.  E.  295,  52  L.R.A.(N.S.) 

3.  Atty.-Gen.    v.    Algonquin    Club,  1044   (distinguishing  earlier  cases  in- 
153  Mass.  447,  27  N.  E.  2,  11  L.R.A.  volving  an  open  porch). 

500.  9.  Atty.-Gen.  v.  Algonquin  Club,  153 

4.  Notes:    52    L.R.A.(N.S.)    1046;   Mass.  447,  27  N.  E.  2,  11  L.R.A.  500. 
Ann.  Cas.  1914A  8.  10.  O'Gallagher    v.    Lockhart,    263 

5.  Notes:    52    L.R.A.(N.S.)     1046;   111.   489,   105   N.   E.  295,  52  L.R.A. 

(N.S.)  1044  (explaining  and  approv- 

1047;   ing  earlier  case  as  so  limited). 

Notes:  52  L.R.A.(N.S.)  1049;  Ann. 
7.  Alderson  v.  Cutting,  163  Cal.  503,   Cas.  1914A  3,  13. 
126   Pac.    157,    Ann.    Cas.    1914A    1       11.  Hartman  v.  Wells,  257  III.  167, 
(porch  roof  a  continuance  of  roof  of  100  N.  E.  500,  Ann.  Cas.  1914A  901. 
house).  12.  Note:    52   L.R.A.(N.S.)    1050. 

Notes:  52  L.R.A.(N.S.)  1047;  Ann. 
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6.  Notes:    52    L.R.A.(N.S.) 
Ann.  Cas.  1914A  13. 
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part   of  the  building.1*    Likewise  an  areaway  or  cellarway  has  been 
held  not  to  be  within  the  spirit  of  a  restriction  requiring  the  front  or 
sido  line  of  buildings  to  be  set  back  a  certain  distance  from  the  street 
or  tla  e  side  line  of  the  lot.14 

SI  8.  Number  and  Character  of  Buildings  or  Structures  Generally. — 
Unci  ex*  the  rule  of  strict  construction  a  provision  that  "no  dwelling" 
shall    be  erected  on  the  land  unless  it  is  of  a  certain  character  and 
Wate cl  in  a  certain  manner,  does  not  in  any  way  affect  the  right  to 
creofc    a.   business  block.15    A  restriction  against  the  erection  of  more 
thajzt    one  house  or  building  has  been  held  to  prohibit  the  erection  of 
ing  divided  in  effect  into  several  houses,  having  separate  en- 
without  internal  communication,  though  under  one  roof;16 
iti    Jnas  been  held  that  a  structure  which  is  one  building  in  so  far 
^^Kternal  walls  and  roof  are  concerned,  having  interior  communi- 
'throughout,  is  not,  because  it  has  more  than  one  entrance  and 
a-Tble  of  being  used  as  two  residences,  so  clearly  a  violation  of  a 
"fcion  against  more  than  one  building  as  to  require  the  court  to 
its  erection.17    A  provision  that  the  only  buildings  to  be  put 
land  shall  be  "a  residence"  and  the  necessary  outbuildings,  the 
.^im  cost  of  the  residence  being  stated  and  its  use  restricted  to  a 
residence,  prohibits  more  than  one  residence  being  placed  on 
id.18     The  term  "outbuilding"  as  used  in  connection  with  a 
ig  house  means  a  building  which  is  to  be  used  in  connection 
^    main  building ;  it  is  its  subserviency  to  the  main  building  which 
=*-^t  its  character  as  an  outbuilding,1*  and  it  is  held  that  a  restric- 
:*oviding  that  no  building  except  a  private  residence  and  cus- 
"outWldings,"  including  a  stable,  shall  be  erected  on  the  lot, 
celling  to  cost  at  least  a  certain  amount,  and  to  be  located  at 
certain  distance  from  the  street,  and  that  no  barn  or  shed  or 
building"  shall  be  located  closer  than  a  certain  distance  from 
^reet,  precludes  the  erection  of  a  dwelling  costing  less  than  the 
amount,  though  it  is  located  more  than  the  distance  from  the 
fixed  for  barns  and  other  buildings.20    An  art  studio  or  photo- 
gallery  separate  from  the  dwelling  is  not  authorized  where  the 


5^-^*  -      JUderson  v.    Cutting,   163    Cal.  Eq.  583,  75  Atl.  923,  Ann.  Cas.  1912A 

^    X«26  Pac.  157,  Ann.  Cas.  1914A  1.  79. 

Caf*^>1:es:  52  L.R.A.(N.S.)  1050;  Ann.  Note:  45  L.R.A.(N.S.)   731. 

-    1914 A  15.  18.  Brown  v.   Huber,   80  Ohio   St. 


x^l^«    Notes:  52  L.R.A.(N.S.)  1052;  1  183,  88  N.  E.  322,  28  L.R.A.(N.S.) 
^-*  ^H.  329.  705. 


«\Vj*L«.  Killy  v.  Hall,  96  Ohio  St.  374,  19.  Firth  v.  Marovich,  160  Cal.  257, 

VV    X  E.  359,  L.R.A.1918B  961.    See  116  Pac.  729,  Ann.  Cas.  1912D  1190. 

>VB°   Bolin  v.  Tyrol  Invest.  Co.,  273  See  Ann.  Cas.  1912D  1193  note,  as  to 

***>.  257,  200  S.  W.  1059,  L.R.A.1918C  the  general  meaning  of  the  word  "out- 

^9.  building"  or  "outbuildings." 

16.  Note:  45  L.R.A.(N.S.)  731,  736.  20.  Firth  v.  Marovich,  160  Cal.  257, 

17.  Fortesque  v.  Carroll,  76  N.  J.  116  Pac.  729,  Ann.  Cas.  1912D  1190. 
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restriction  permits  the  erection  of  a  dwelling  house  only  and  necessary 
outbuildings.1  It  would  seem  that  evidence  that  lot  owners  in  a  re- 
stricted section  had  not,  for  an  extended  period  of  time,  sought  to 
erect  houses  of  a  particular  kind  should  not  be  considered  as  tending 
to  show  that  buildings  of  that  character  were  prohibited.2  Where  a 
tract  of  land  is  platted  into  lots  it  has  been  held  that  a  restriction  pro- 
viding that  "nothing  but  a  single  private  dwelling  shall  be  erected  on 
each  lot,"  does  not  make  each  lot  as  platted  the  unit,  so  as  to  prevent  a 
purchaser  of  a  part  of  two  lots,  the  two  parts  taken  together  being  less 
in  frontage  than  an  original  lot,  from  placing  a  dwelling  on  his  prop- 
erty, although  such  course  may  result  in  the  creation  of  lots  of  less 
size  than  originally  platted.8 

519.  Railway  Embankment  or  Filling  or  Bill  Board. — In  England 
a  restriction  against  the  erection  of  any  "building  other  than  a  dwell- 
ing house"  has  been  held  to  preclude  the  erection  of  a  railway  embank- 
ment, as  it  constitutes  a  building  within  its  meaning.4  And  in  a  recent 
well  considered  case  in  this  country  a  restriction  that  no  "building 
or  other  structure"  for  business  purposes  shall  be  "erected"  on  the 
land  has  been  held  to  preclude  the  construction  of  a  railway,  as  the 
phrase  "building  or  other  structure"  includes  anything  erected  by 
art  and  fixed  in  the  soil,  composed  of  different  pieces  connected  to- 
gether and  designed  for  permanent  use  in  the  position  in  which  it  is 
so  fixed,  and  to  "erect"  means  not  only  to  raise  but  also  to  build  or 
construct.5  The  question  has  arisen  in  a  few  cases  as  to  whether  the 
erection  of  a  large  bill  board  or  hoarding  for  the  display^of  advertise- 
ments constituted  a  breach  of  a  restriction  against  the  erection  of  a 
building  generally  or  a  building  or  structure  of  a  particular  descrip- 
tion,6 and  it  has  been  held  that  while  such  a  structure  may  constitute 
a  "building  or  erection,"  7  it  did  not  constitute  a  "building"  within 
the  meaning  of  a  restriction  that  any  building  erected  should  have  a 
roof  of  a  certain  character,  as  such  a  restriction  refers  only  to  a  build- 

■ 

1.  Patman  v.  Harland,  17  Cb.  D.  6.  -Nussey  v.  Provincial  Bill  Posting 
353,  50  L.  J.  Ch.  642,  44  L.  T.  N.  S.  Co.,  [1909]  1  Ch.  734, 78  L.  J.  Cfa.  539, 
728,  29  W.  R.  707,  21  Eng.  Rul.  Cas.  100  L.  T.  N.  S.  687,  25  Times  L.  Rep. 
752.  489,  53   Sol.  J.  418,  2  British  Rul. 

Notes:  Ann.  Cas.  1912D  482;  Ann.  Cas.  425,  16  Ann.  Cas.  222,  holding 
Cas.  1914A  12.  that  the  bill  board  or  hoarding  in  ques- 

2.  Reformed  Protestant  Dutch  tion  constituted  a  fence  within  the 
Church  v.  Madison  Ave.  Bldg.  Co.,  214  meaning  of  a  restriction  as  to  the  char- 
N.  Y.  268, 108  N.  E.  444,  L.R.A.1915F  acter  of  fences  to  be  erected. 

651.  7.  Nussey   v.   Provincial  Bill  Post- 

3.  Gnau  v.  Fitzpatrick,  (Mich.)  168  ing  Co.,  (1909)  1  Ch.  734,  78  L.  J.  Ch. 
N.  W.  1007,  1  A.  L.  R.  324.  539,  100  L.  T.  N.  S.  687,  25  Times  L. 

4.  Note:  Ann.  Cas.  1912D  481.         Rep.   489,   53   Sol.   J.   48,   2   British 

5.  Flvnn  v.  New  York,  etc.,  R.  Co.,  Rul.  Cas.  425  and  note,  16  Ann.  Cas. 
218  N/Y.  140,  112  N.  E.  913,  Ann.   222  and  note. 

Cas.  1918B  588. 
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*ngr  that  could  have  a  roof,  etc.8    A  restriction  against  any  "structure 
or  building"  has  also  been  held  to  preclude,  under  the  circumstances, 
*he  filling  in  or  raising  of  the  surface  of  the  ground  to  the"  level  of  the 
sidewalk* 

S20.  Wall  or  Fence  as  within  Restriction. — A  fence  or  an  enclosing 
°r  retaining  wall  has  been  held  in  several  cases  not  to  be  a  building 
^ittiirx  the  meaning  of  a  building  line  restriction ; 10  and  a  restriction 
Providing  that  "no-  building  or  any  part  thereof  or  projection  there- 
from 7*  shall  be  built  on  land  retained  by  the  grantor  within  a  certain 
tfistarioe  of  the  side  line  of  the  lot  granted  has  been  held  not  to  pre- 
lude   the  erection  of  a  wall  as  a  screen.11    But  a  restriction  that  "no 
f>uil<lixiprt  structure  or  other  erection"  should  be  placed  dn  the  land  has 
&fcer*   Jhold  to  include  a  wall  in  the  nature  of  a  fence; 12  and  a  wall  of 
such   &    height  as  to  shut  off  light  and  air  has  been  held  a  violation  of 
a  ^str-i  otion  against  any  building  within  the  restricted  area.18    A  gen- 
eV€r*   *~^sta-iction  to  use  for  a  dwelling  house  or  residence  purposes  does 
*   *  F>x^ e*A?ent  the  reasonable  fencing  of  the  lot.14 

^^  X  -    Stable  as  within  Restriction. — On  the  question  as  to  whether 

^*to.t>!^  constitutes  a  breach  of  a  restriction  as  to  the  character  of 

S*i*^gs  to  be  erected  or  as  to  use  of  land,  there  is  a  contrariety  of 

wsuit^s^       Thjg  ^g  <jlle  jn  a  j^ge  pgjt  to  the  particular  wording  of  the 

r^J^x<^^i-on.1&  The  erection  of  a  private  stable  for  use  in  connection 
^  *?  ^-  dwelling  has  been  held  not  to  constitute  an  offensive  use  of  the 
^T*1  »  *^  and  whether  a  stable  for  street  car  horses  is  a  "nauseous  and 
0  **^i>?e  business"  has  been  held  to  be  mainly  a  question  of  fact  de- 
Pe^*ix*  g  to  some  extent  upon  the  character  of  the  neighborhood  and 


oU  x^5*^  mode  and  extent  of  use; 17  and  it  has  been  held  that  a  livery 
\  v^  **  no*  flGCGSsarily  an  offensive  business.18  The  erection  of  a 
B^-o\^  on  ^e  rear  0f  a  \0i  to  be  uge(j  jn  a  draying,  express  and  plumb- 

^S  tmsiness,  violates,  it  has  been  held,  a  restriction  prohibiting  the 
et^etion  of  more  than  one  dwelling  house  on  the  lot,  excluding  apart- 
tfr^rxt  houses,  and  that  such  building  shall  not  be  used  for  any  "manu- 
~^\uing,  mechanical  or  business  purposes  whatsoever  but  solely  for 
felling  purposes,"  the  object  of  the  parties  being  to  establish  an  ex- 
clusive residential  section.18    Where  the  restriction  provided  that  only 

8.  Notes:  16  Ann.  Cas.  225;  2  Brit-  Rul.  Cas.  435. 

ish  Rul.  Cas.  435.  14.  Note:  Ann.  Cas.  1912D  480. 

9.  Note:  1  A.  L.  R.  330.  15.  Notes:    34    L.R.A.(N.S.)    731; 

10.  Notes:   Ann.   Cas.   1912D  480;  Ann.  Cas.  1912D  482. 

Ann.  Cas.  1914A  15.  16.  Notes:  34  L.R.A.(N.S.)  731;  11 

11.  Note :  1  A.  L.  R.  330.  Ann.  Cas.  174. . 

12.  London  County  Council  v.  Allen,  17.  Whitney  v.   Union   R.   Co.,   11 
[1914]  3  K.  B.  642,  83  L.  J.  K.  B.  Gray  (Mass.)  359,  71  Am.  Dec.  715. 
1695,  111  L.  T.  N.  S.  610,  12  L.  G.  R.  18.  Note:  34  L.R.A.(N.S.)   731. 
1003,   8   British   Rul.    Cas.   87,   Ann.  19.  McNeil  v.  Gary,  40  App.  Cas. 
Cas.  1916C  932.  (D.  C.)  397,  46  L.R.A.(N.S)  1113. 

13.  Notes:  1  A.L.R.  330;  2  British 
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'one  house  of  not  less  than  a  certain  value  should  be  erected,  it  has  been 
held  that  a  private  stable  as  appurtenant  to  the  dwelling  could  also  be 
erected.20  If,  however,  no  dwelling  has  been  erected,  and  the  restric- 
tion prohibits  the  erection  of  any  buildings  but  dwelling  houses  and 
necessary  outbuildings,  it  has  been  held  that  a  stable  cannot  be  erected 
independent  of  a  dwelling,1  as  to  constitute  an  outbuilding  there  must 
be  a  dwelling  or  principal  building  to  whi<jh  it  is  subservient.2  Still 
the  erection  of  the  stable  may  precede  the  erectioij  of  the  dwelling  if 
it  is  the  intention  to  erect  the  dwelling  also.5 

522.  Garage  as  within  Restriction. — A  stable  as  used  in  its  ordi- 
nary sense  means  a  building  for  horses  or  other  beasts,  and  it  has  been 
held  that  a  garage  is  not  a  stable  within  the  meaning  of  a  provision 
that  "no  stable  of  any  kind,  private  or  otherwise,"  shall  be  erected ;  * 
and  it  is  not  within  a  building  line  restriction  limiting  the  location  of 
any  residence  or  dwelling.5  On  the  other  hand,  where  the  section  in- 
volved was  intended  primarily  for  dwelling  purposes,  the  erection  of 
a  public  garage  and  repair  shop  capable  of  accommodating  a  large 
number  of  motor  cars,  has  been  held  prohibited  by  a  restriction  against 
the  erection  of  any  building  for  shops  or  any  other  business  which 
shall  be  offensive  to  the  neighborhood.6  Though  the  restriction,  re- 
lating to  a  strictly  residential  development,  does  not  mention  garages 
and  permits  the  erection  of  necessary  outbuildings  on  the  reaf  of  the 
lots,  it  has  been  held  to  prohibit  the  erection  of  a  garage  on  the  build- 
ing line  established  for  the  residence.7  If  the  restriction  prohibits  the 
erection  of  any  buildings  except  a  dwelling  house,  a  garage,  though 
it  is  to  be  used  in  connection  with  a  dwelling,  is,  it  has  been  held,  pro- 
hibited.8 And  where,  with  regard  to  a  high  class  residential  develop- 
ment, the  restriction  prohibited  the  erection  of  any  buildings  on  the 
land  except  dwelling  houses  and  the  "usual  buildings  appurtenant 
thereto"  and  was  made  at  a  time  when  the  use  of  automobiles  was  un- 
known, it  has  been  held  that  a  garage  is  not  a  usual  building  appurte- 
nant to  a  dwelling  and  therefore  is  prohibited.9  On  the  other  hand  a 
provision  that  no  building  but  a  detached  dwelling  house  should  be 
erected  has  been  held  not  to  prevent  the  erection  of  an  extension  or 
addition  to  the  dwelling  house  for  use  as  a  private  garage  in  connec- 
tion with  the  dwelling.10 

20.  Note :  Ann.  Cas.  1912D  482.  6.  Evans  v.  Foss,  194  Mass.  513,  80 

1.  Notes:     34    L.R.A.(N.S.)     732;  N.  E.  587,  11  Ann.  Cas.  171,  9  L.R.A 
Ann.  Cas.  1912D  482,1193.  (N.S.)  1039. 

2.  Firth  v.  Marovich,  160  Cal.  257,  7.  Sanford  v.  Keer,  80  N.  J.  Eq. 
116  Pac.  729,  Ann.  Cas.  1912D  1190.  240,  83  Atl.  225,  40  L.R.A.(N.S.)  1090. 

3.  Note:  Ann.  Cas."1912D  732.  8.  Notes:     34    L.R.A.(N.S.)     731; 

4.  Riverbank  Imp.  Co.  v.  Bancroft,  Ann.  Cas.  1912D  480. 

209  Mass.  217,  95  N.  E.  216,  Ann.  Cas.  9.  Riverbank  Imp.  Co.  v.  Bancroft, 
1912B  450,  34  L.R.A.(N.S.)  730.  209  Mass.  217,  95  N.  E.  216,  Ann.  Cas. 

Note:  34  L.R.A. (NS.)  730.  1912B  450,  34  L.R.A. (N.S.)  730. 

5.  Note:  Ann.  Cas.  1914A  12.  10.  Note:  Ann.  Cas.  1912D  480. 
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523.  Educational  and  Religious  Institutions,  Hospitals,  Hotels,  etc. 
^-In  a,  number  of  cases  the  courts  have  been  called  upon  to  determine 
nhetlier  the  restriction  in  question  prohibited  the  use  of  the  land  for 
odueational,  religious,  hospital,  hotel  or  other  similar  purposes  which 
Jtesult    in  bringing  into  the  building  a  large  number  of  inmates.11 
^iere  the  restriction  requires  that  the  land  be  used  for  a  private 
dwelling  house  and  prohibits  any  business,  it  has  been  violated  by  the 
G3te,L>Iishment  of  a  school  for  profit;12  this  has  also  been  held  true 
tWicM-o     sl  school  was  carried  on  primarily  as  a  charity,  as,  though  it 
ttigfa  fc    not  be  a  business  in  the  strict  sense  of  the  word,18  it  is  not  a 
residence  or  dwelling.14    Generally  under  restrictions  against 
upation  or  business  offensive,  annoying  or  prejudicial  to  neigh- 
inhabitants,  hospitals  or  the  like  are  prohibited.15  •  And  the 
^premises  for  a  large  school  for  boys  has  been  held  a  violation 
triction  providing  that  no  injurious,  offensive  or  disagreeable 
nuisance  shall  be  occasioned,  etc.,  on  the  land  conveyed.16 
Iso  been  held  that  a  restriction  limiting  the  buildings  on  the 
to  a  "dwelling  house  used  exclusively  as  a  private  residence" 
~ts  the  use  of  a  building  as  a  boarding  or  rooming  house  with 
number  of  inmates.17    On  the  other  hand  a  charitable  home 
persons  and  orphans  has  been  held  not  to  be  a  business  within 
.ction  forbidding  the  use  of  a  lot  for  certain  specific  trades, 
ictures,  shows,  etc.,  each  of  which  is  either  inherently  danger- 
►toriously  offensive,  obnoxious  to  the  moral  sense  or  attractive 
of  people,  or  "any  other  trade  or  business  dangerous  or 
"ve  to  the  neighboring  inhabitants ;  " 18  and  in  some  cases  a  re- 
n  limiting  the  use  of  the  lot  to  dwelling  purposes  has  been  held 
preclude  its  use  for  a  small  private  hospital  or  sanitarium.19    It 
been  held  that  the  occupation  of  a  residence  by  twelve  or  fif- 
:r^>embers  of  a  religious  order,  who  have  a  small  alter  in  one  room 
^^Xigious  services,  and  the  occasional  use  of  the  building  for  in- 
^tvj^g  novices  into  the  order  and  the  assembling  of  children  on  Sun- 
"*&    Afternoons,  is  not  a  breach  of  a  restriction  that  the  premises  shall 
^  ^^^d  for  "residence  purposes  only."  80    The  maintenance  of  a  pri- 


JLX-   Notes:    41    L.R.A.(N.S.)     615, 
*»>     Ann.    Cas.   1912D   479   et   seq. 
*2.  Notes:    41    L.R.A.(N.S.)    616; 
^n.  Cas.  1912D  481. 

13.  See  supra,  par.  511. 

14.  Notes:    41    L.R.A.(N.S.)     616; 
Ann.  Cas.  1912D  481. 

15.  Notes:  9  L.R.A.(N.S.)  1041;  41 
L.RJUN.S.)  617;  11  Ann.  Cas.  174. 

16.  Notes:  9  L.R.A.(N.S.)  1040;  11 

Ann    Cas    174 

17.  Sayles  v.  Hall,  210  Mass.  281, 
96  N.  E.  712,  Ann.  Cas.  1912D  475,  41 


L.R.A.(N.S.)  625.  See  also  Parker  v. 
Nightingale,  6  Allen  (Mass.)  341,  83 
Am.  Dec.  632. 

Notes:  41  L.R.A.(N.S.)  625;  Ann. 
Cas.  1912D  479. 

18.  Easterbrook  v.  Hebrew  Ladies* 
Orphan  Soc,  85  Conn.  289,  82  Atl. 
501,  41L.R.A.(N.S.)  615. 

19.  Notes:  41  L.R.A.(N.S.)  618; 
Ann.  Cas.  1912D  481. 

20.  Hunter  Tract  Imp.  Co.  v. 
Catholic  Bishop,  98  Wash.  112,  167 
Pac.  100,  L.R.A.1918A  297. 
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vate  lunatic  asylum  is  not  considered  a  "trade."  *  A  church  cannot  be 
erected  where  the  restriction  requires  use  for  residence  purposes  only.' 
A  restriction  against  the  use  of  premises  for  a  boarding  house  does 
not  preclude  the  owner  from  permitting  his  relatives,  such  as  his  sons- 
in-law  and  their  families,  from  living  with  him  as  a  part  of  his  family, 
though  they  may  contribute  to  the  expenses  of  the  home.* 

524.  Multiple  or  Apartment  Houses  as  within  Restriction  Generally. 
— The  construction  of  restrictions  as  affecting  the  erection  of  buildings 
intended  for  occupation  by  more  than  one  family,  such  as  tenement, 
flats  or  apartment  buildings  or  the  like,  has  frequently  been  before 
the  courts.*  A  general  restriction  requiring  the  land  to  be  used  for 
"dwelling"  or  "residence"  purposes  only  does  not  preclude  the  build- 
ing of  an'apartment  or  flat  building  or  duplex  house,  to  be  occupied 
by  more  than  one  family  as  its  residence  or  dwelling;  '  and  the  same 
is  held  true  as  to  a  restriction  against  the  use  of  the  land  except  for 
"dwelling  houses,"  *  or  against  the  erection  of  any  building  except  "a 
church  or  dwelling  house"  and  the  necessary  outbuildings.'  And  it 
has  been  held  that  a  provision  that  the  purchaser  shall  not  construct 
"any  dwelling  house"  less  than  two  stories  in  height  nor  allow  more 
than  "one  such  dwelling  on  each  fifty  feet  front  of  the  lot,"  does  not 
prohibit  the  erection  of  an  apartment  house  several  stories  in  height, 
on  the  theory  that  an  apartment  house  is  to  be  deemed  as  many  sep- 
arate "dwelling  houses  as  there  are  apartments.8  It  is  generally  held 
that  a  restriction  against  the  erection  of  more  than  one  house  or  one 
building  on'  a  lot  does  not  prevent  the  erection  of  a  single  building 
intended  for  occupation  by  several  families;  ■  and  the  same  has  been 

1.  Note:  41  L.R.A.(N.S.)  618.  6.  Reformed       Protestant       Dutch 

2.  Note:  Ann.  Cas.  J.912D  480.  Church  v.  Madison  Ave.  Bldg.  Co.,  214 
8.  Stevens  v.  Pillabury,  57  Vt.  205,   N.  Y.  268, 108  N.  E.  444,  L.R.A.1915F 

52  Am.  Rep.  121.  651.     It  was  further  held  in  this  case 

4.  Allen  v.  Barrett,  213  Mass.  36,   that  the  fact  that  the  restriction  aa  to 
99  N.  E.  575,  Ann.  Cas.  1913E  820.         "dwelling  houses"  was  followed  by  a 

Notes:  45  L.R.AfN.S.)  726;  L.R.A.  provision  authorizing  the  necessary 
1B18C  873;  Ann.  Cas.  1912D  478.  Btflble9i   &.     for  «private   dwellings" 

5.  McMurtry  v.  Phillips  Invest.  Co.,   did  not  enI  the  restriction  so  as  to 

J,03  K.&o30V5r  I"  ?-3  »  fy-  h  "«*"**  *  "»5em  apartment  house. 
Rep  2021,  40  LJLA.  489;  Reformed  Notfi:  ^  L.R.A.  (PN.S. )  729,  736. 
Protestant  Dutch   Church  llbAa       7.  Johnaon      j  244  Pa.  St.  386, 

im42ft&5»  JkftiS  I  v«-  r  %^A  <N-S;>  325-   ' 

Held,  90  Ohio  St.  280,  107  N.  E.  765,  J  SJV'oW.S??^  C?\'J£ 
Ann.   Cas.  1916C   1051.  L.R.A.1915D   *£  a7.  20°  S-  W"  1059'  LRAJM8C 

543.     See  also  Kit  filling  v.  Brown,  180   8™-  _  „  _„  „ 

N.  Y.-414,  73  N.  E.  241,  70  L.R.A.  742.  9-  Fortesque  v.  Carroll,  76  N.  J.  Eq. 
referring  to  earlier  case  construing  583,  75  Atl.  923,  Ann.  Cas.  1912A  79. 
phrase  "family  residence."  See  also  Bolen  v.  Tyrol  Invest.  Co., 

Notes:  45  L.R.A.(N.S-)  72S,  732,  273  Mo.  257,  200  S.  W.  1059,  L.R.A. 
736:  Ann.  Cas.  1912D  478;  Ann.  Cas.    1918C  869. 

1915A  420.  Notes:   45  L.R.A.fN.S.)    730,  736; 
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held  true  as  to  a  restriction  requiring  every  residence  to  be  detached, 
aQd  under  such  a  restriction  a  building  with  a  single  common  en- 
hance, though  intended  for  occupation  by  more  than  one  family,  has 
^en  held  permissible.10    The  erection  of  an  apartment  house  is  not 
*  violation  of  a  restriction  prohibiting  the  occupation  of  land  so  as  to 
affect    injuriously  the  use  of  adjoining  or  neighboring  property  for 
residence  purposes  or  be  offensive  to  the  neighborhood.11  In  a  number 
°*   cases  a  distinction  has  been  made  between  a  modern  apartment 
flouse    &Ln&  the  early  tenement  house,12  and  it  has  been  held  that  a 
jSh-   class  modern  apartment  house  is  not  within  a  restriction  against 
toe   ^xrection  of  a  "tenement"  building,  imposed  at  a  time  when  that 
rrtx     referred  to  the  habitations  of  the  very  poor  and  where  it  was 
asa°°i€tted  in  the  contract  with  other  things  or  trades  which  were  obvi- 
^^5^  noxious,  noisome  or  dangerous.18 

Y^     525.  Restrictions  Held  to   Include  Apartment  Houses,   etc. — Al- 

•    0x^gh  a  provision  restricting  buildings  on  a  lot  to  "a  single  dwell- 

S*  *    has  been  construed  to  mean  a  single  building  used  for  a  dwelling 

^^-A..1918C   874  j    Ann.   Cas.    1912D   character  of  its  inhabitants,  in  the  style 
:J-  of  its  architecture,  in  the  number  and 

^*.  Note:  45  L.R.A.(N.S.)  731,737.  variety  of  its  equipments,  and,  in 
"L  Y?*~  Notes:  9  L.R.A.(N.S.)  1040;  45  short,  in  all  the  essentials  that  can  dif- 
^*^--A.(N.S.)  735;  11  Ann.  Cas.  173.  ferentiate  one  place  of  human  abode 
*2.  Note:  45  L.R.A.(N.S.)  733,  737.  from  another,  as  the  palace  of  a  king 
■^3.  Kitching  v.  Brown,  180  N.  Y.  is  different  from  the  straw  thatched  hut 
*14,  73  N.  E.  241,  70  L.R.A.  742.  In  of  one  of  the  poorest  of  his  subjects. 
"Us  case  Werner,  J.,  delivering  the  It  is  doubtless  true  that  an  'apartment 
°pinion  of  the  bare  majority  of  the  house*  like  the  defendant's  is  objec- 
court,  said:  "It  has  already  been  ob-  tionable  to  many  of  the  residents  of  the 
served  that  the  'apartment  house'  of  city  of  New  York  who  are  fortunate 
1900  was  unknown  and  undefined  in  enough  to  be  still  able  to  live  in  their 
1873,  and,  unless  this  term  is  but  an-  own  private  residences;  quite  as  ob- 
other  name  for  a  'tenement  house/  it  jectionable,  indeed,  as  a  hotel,  al- 
cannot  be  brought  within  the  scope  though  the  latter  is  not  in  the  inter- 
of  the  covenant.  We  have  seen  how  dieted  list;  but  in  the  development  of 
unsatisfactory  mere  word  definitions  a  great  city  •sentiment  must  yield  to 
are  when  applied  to  expressions  which  necessity.  The  truth  is  that  the  hous- 
are  coined  for  colloquial  or  popular  ing  of  the  middle  classes  in  the  city  of 
use  and  which  are  the  outgrowth  of  New  York  is  as  much  of  a  problem  to- 
local  or  contemporary  conditions.  In  day  as  was  the  housing  of  the  poorer 
the  light  of  these  considerations,  it  classes  prior  to  1873,  and  the  wishes 
proves  nothing  to  say  that  the  differ-  of  the  few  must  give  way  to  the  welfare 
ence  between  the  'tenement  house'  of  of  the  many,  except  when  progress  is 
1873  and  the  'apartment  house'  of  1900  effectually  barred  by  explicit  covenants 
is  simply  one  of  degree.  The  differ-  or  other  paramount  conditions."  Gray, 
ence  is  not  simply  of  one  degree;  J.,  with  whom  concurred  two  other 
there  are  many.  And  what  makes  a  judges,  however,  dissented  on  the 
difference  in  kind  but  the  difference  by  ground  that  the  modern  apartment 
a  sufficient  number  of  degrees?  We  house  is  in  effect  a  "tenement"  house 
have  here  an  'apartment  house'  as  dif-  different  from  those  of  earlier  times 
ferent  from  the  'tenement  house'  in  the  merely  in  degree  of  comfort. 
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and  therefore  is  not  violated  by  the  building  of  a  flat  or  apartment 
house  to  be  occupied  by  more  than  one  family,14  the  view  has  been 
taken  in  a  number  of  cases  that  a  restriction  against  any  building 
except  "one"  or  "a"  dwelling  house  prohibits  any  building  except 
one  designed  for  a  single  family.15  Thus  a  restriction  that  the  prem- 
ises shall  not  be  occupied  except  for  "one  dwelling  house"  to  each  lot 
has  been  held  to  be  violated  by  the  erection  of  what  is  commonly 
known  as  a  duplex  house,  that  is  a  building  designed  for  two  dwellings, 
the  one  to  occupy  the  lower  floor,  the  other  the  upper  floor,  and  each 
to  have  a  separate  entrance ; 1€  and  the  same  has  been  held  true  as  to 
a  restriction  prohibiting  the  erection  of  more  than  one  house.17  Also 
a  restriction  prohibiting  the  erection  of  any  building  other  than  a 
"dwelling  house"  with  necessary  appurtenanoes,  the  minimum  cost 
of  the  dwelling  being  specified,  has  been  held  to  be  violated  by  the 
erection  of  a  building  with  a  single  entrance  and  intended  for  occupa- 
tion by  two  families,  the  building  being  divided  except  for  the  en- 
trance hall  by  a  solid  vertical  wall.18  It  has  also  been  held  that  the 
building  of  an  apartment  house  violates  a  restriction  to  use  only  as  a 
site  for  "a  detached  dwelling  house."  lf  A  restriction  prohibiting 
anything  but  "a  private  dwelling  or  residence"  is  generally  held  to  be 
violated  by  the  erection  of  a  flat,  apartment  or  community  house  to 
be  occupied  by  two  or  more  families.80  That  a  restriction,  prohibiting 
generally  the  erection  of  tenement  or  apartment  houses,  provides  also 
that  an  existing  two  family  house  may  remain  on  the  land,  does  not 
authorize  the  conversion  of  the  existing  building  into  a  three  decker 
tenement  house,  regardless  of  the  extent  to  which  the  old  building 
may  enter  into  its  construction.1 

Against  Whom  Restriction  Enforced 

526.  Restrictions  on  Land  Retained. — Where  a  vendor  is  the  owner 
of  a  large  tract  of  land  and  conveys  a  part  thereof,  his  power  to  bind, 
with  respect  to  its  use,  land  retained  by  him,  such  restriction  not  con- 
stituting a  technical  dksement  or  servitude,  and  render  the  restriction 
enforceable  in  equity  against  a  subsequent  grantee  with  notice  of  the 

14.  Hutchinson   v.   Ulrich,  146  111.  139  N.  W.  878,  45  L.R.A.(N.S.)  726. 
336,  34  N.  E.  556,  21  L.R.A.  391.  19.  Pearson  v.  Adams,  50  Can.  Sup. 

15.  Notes:  45  L.R.A.(N.S.)   729  et  Ct.   204,   Ann.   Cas.   1915A  416. 
seq.,   736   et  seq.;   L.R.A.1918C  874;       20.  Koch  v.  Gorruflo,  77  N.  J.  Eq. 
Ann.  Cas.  1912D478;  Ann.  Cas.  1915A   172,  75  Atl.  767,  140  A.  S.  R.  552. 
419.  See  also  Kitching  v.  Brown,  180  N.  Y. 

16.  Harris  v.  Roraback,  137  Mich.  414,  73  N.  E.  241,  70  L.R.A.  742  (re- 
292,  100  N.  W.  391,  109  A.  S.  R.  681.  f erring  to  earlier  case). 

17.  Note:     45     L.R.A.(N.S.)     736.       Notes:  45  L.R.A.(N.S.)   732;  Ann. 
See,  however,  supra  preceding  para-   Cas.  1912D  478. 

graph  for  decisions  taking  the  con-  1.  Allen  v.  Barrett,  213  Mass.  36,  99 
trary  view.  N.  E.  575,  Ann.  Cas.  1913E  820. 

18.  Schadt  v.  Brill.  173  Mich.  647. 

758 


Hi 


27  iv.  C.  L. 


VENDOR  AND  PURCHASER 


§  526 


restriction,  has  been  denied.1    Thus  it  has  been  held,  where  the  owner 
)/  a  town  site  sells  a  lot  and  covenants  that  the  grantee  shall  have  the 
exclusive  right  to  keep  a  store  in  the  town,  that  a  subsequent  grantee 
of  another  lot,  even  though  he  has  notice  of  the  grantor's  covenant, 
is  not  bound  thereby  and  consequently  he  will  not  be  enjoined  from 
ieeping  a  store  in  competition  with  the  first  grantee.8    On  the  other 
iaxid.   covenants  on  the  part  of  a  grantor  restricting  his  right  to  use 
otlieir  lands  retained  by  him,  entered  into  foi*  the  benefit  of  the  land 
conveyed,  may  create  an  equitable  easement  or  a  charge  on  the  land 
retained  for  the  benefit  of  the  land  conveyed  which  will  bind  the  land 
retained  in  the  hands  of  a  subsequent  purchaser  with  notice.4    Thus 
fthere    a  grantor  in  a  conveyance  or  a  contemporaneous  writing  con- 
st! tuting  one  instrument  covenants  not  to  build  on  land  retained  bv 
him,    for  the  benefit  of  the  land  conveyed,  this  has  been  held  to  create 
a  quasi  easement  over  the  land  retained  for  the  benefit  of  the  land 
conveyed,  which  will  bind  the  land  retained  if  conveyed  to  a  subse- 
quent;   grantee  with  notice.*    Likewise  it  is  generally  recognized  that 
&**    agreement  entered  into  between  landowners,  restricting  the  uses 

WJ^- C"**    ^■"ley  may  ma^e  °f  their  land,  may  create  an  equitable  charge 

wriicli    tv ill  be  enforced  in  favor  of  one  against  the  grantee  of  another 

having   notice,  though  the  agreement  is  not  such  as  to  create  a  tech- 

tVtea,*_  casement  or  to  constitute  a  covenant  running  with  the  land.6 

*^fcd  it  luas  been  held  that  if  one  who  has  agreed  not  to  build  flats  in  a 

jtajSda/fced  neighborhood  afterwards  purchases  land  in  that  neigh- 

*ood3  such  land  in  his  hands  becomes  restricted  and  limited  in  its 

uses  t>y     that  agreement,  and  remains  subject  to  such  restrictions  and 

^taticns  in  the  hands  of  a  purchaser  from  him  with  notice  of  the 

agree rjcx^nt.?    As  said  by  Lord  Cottenham  in  a  leading  English  case: 

a*^      — equity  is  attached  to  property  by  the  owner  no  one  purchasing 


lor  v.  Owen,  2  Blackf.  (Ind.)  (N.S.)     357;     Columbia    College    v. 

m.  Dec.  115 ;  Tardy  v.  Creasy,  Lynch,  70  N.  Y.  440,  26  Am.  Rep.  615 ; 

<53,  59  Am.  Rep.  676.  Columbia  College  v.  Thacher,  87  N.  Y. 

lor  v.  Owen,  2  Blackf.  (Ind.)  311,  41  Am.  Rep.  365;  Kora  v.  Camp- 

^m.  Dec.  115.    See  also  Tardy  bell,  192  N.  Y.  490,  85  N.  E.  687,  127 

y,  81  Va.  553,  59  Am.  Rep.  A.    S.   R.    925/37   L.R.A.(N.S.)    1; 

Horn  v.  Miller,  136  Pa.  St.  640,  20 

Is  v.  Miller,  3  Paige  (N.  Y.)  Atl.   706,   9   L.R.A.   810;    Landell   v. 

m.  Dec.  218 ;  Brown  v.  Huber,  Hamilton,  175  Pa.  St.  327,  34  Atl.  663, 

St.  183,  88  N.  E.  322,  28  177  Pa.  St.  23,  35  Atl.  242,  34  L.R.A. 

^tf.S.)  705.  227;  In  re  Nisbet,  etc.,  Contract  [1906] 

:  56  Am.  Rep.  151;  21  A.  S.  1  Ch.  386,  75  L.  J.  Ch.  238,  54  W.  R. 

et  seq.;  L.R.A.1917A  328.  286,  94  L.  T.  N.  S.  297,  22  Times  L. 

"  lis  v.  Miller,  3  Paige  (N.  Y.)  Rep.  234,  2  British  Rul.  Cas.  844.  See 

Am.  Dec.  218.  also  Ladd  v.  Boston,  151  Mass.  585,  24 

:  24  Am.  Dec.  222;  47  Am.  N.  E.  858,  21  A.  S.  R.  481. 

*    6.  Notes:  56  Am.  Rep.  155;  82  A.  S.R. 

>^ewer  v.  Marshall,  19  N.  J.  Eq.  682;  L.R.A.1917A  330. 

Am.  Dec.  679 ;  Cotton  v.  Cresse,  7.  Lewis  v.  Gollner,  129  N.  Y.  227, 

.  Eq.  540, 85  Atl.  600,  49  L.R.A.  29  N.  E.  81,  26  A.  S.  R.  516. 
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with  notice  of  that  equity  can  stand  in  a  different  situation  from  the 
parly  from  whom  he  purchases."  B  To  impose  a  restriction  on  the  land 
retained  by  a  vendor  which  will  bind  it  in  the  hands  of  a  subsequent 
grantee,  it  must  appear  that  it  was  the  intention  so  to  bind  the  land ; 
and  it  has  been  held  that  an  agreement  by  a  grantor  that'he  will  not 
erect  on  land  retained  by  him  a  building  of  a  particular  character  or 
make  a  particular  use  of  it,  does  not  create  a  quasi  servitude  which  will 
bind  the  land  in  the  hands  of  a  subsequent  purchaser,  but  relates 
merely  to  the  grantor's  own  acts  as  regards  his  use  of  the  land  so  long 
as  lie  remains  the  owner.9 

527.  Restrictions  on  Land  Conveyed. — The  question  has  arisen  in 
numerous  cases  as  to  the  extent,  and  in  what  cases,  restrictions  on  the 
use  of  land  conveyed  are  binding  on  those  who  take  the  estate  under 
the  grantee  directly  or  by  a  derivative  title.  The  general  rule  on  this 
point  is  that  such  agreements  are  capable  of  being  enforced  in  equity 
against  all  those  who  take  the  land  with  actual  or  constructive  notice 
of  the  restrictions,  although  they  ma}'  not  be  strictly  speaking  real 
covenants  so  as  to  run  with  the  land  or  of  a  nature  to  create  a  technical 
qualification  of  the  title  conveyed.10    By  taking  an  estate  from  a  gran- 

.  8.  Tulk  v.  Maxbay,  2  PhiL  774,  41  41  Minn.  461,  43  N.  W.  469,  6  L.R.A. 
Eng.  Rep.  (Reprint)  1143,  15  Eng.  Ill;  Burbank  v.  Pillsbury,  48  N.  H. 
Rul.  Cas.  254.  475,  97  Am.  Deo.  633;  Brewer  v.  Mar- 

9.  Clark  v.  Devoe,  124  N.  T.  120,  shall,  19  N.  J.  Eq.  537,  97  Am.  Dee. 
26  N.  E.  275,  21  A.  8.  R.  652.  679;  Atlantic  City  v.  Associated  Rflfil- 

10.  McNeil  v.  Gary,  40  App.  Cas,  ties  Corp-,  73  N.  J.  Eq.  721,  70  Atl. 
(D.  C.)  397,  46  L.R.A.(N.S.)  1113;  345,  17  Ann.  Caa.  743;  Sanford  v. 
Ewersten  v.  Gcrstenberg,  186  III.  344,  Keer,  80  N.  J.  Eq.  240,  83  Atl.  225,  40 
57  N.  E.  1051,  51  L.R.A.  310;  John-  L.R.A.(N.S-)  1090;  Cotton  v.  Cresse, 
son  v.  Robertson,  156  la.  64,  135  N.  80  N.  J.  Eq.  540,  85  Atl.  600.  49  L.R.A. 
W.  585,  Ann.  Cas.  1915B  137;  New-  (N.S.)  357;  Gibert  v.  Peteler,  38  N. 
bold  v.  Peabodv  Heights  Co.,  70  Md.  Y.  165,  97  Am.  Dec.  785;  Atlantic  Dock 
493,  17  Atl.  372,  3  L.R.A.  579;  Pea-  Co.  v.  Leavitt,  54  N.  T.  35,  13  Am. 
body  Heights  Co.  v.  Willson,  82  Md.  Rep.  556;  Hodge  v.  Sloan,  107  N.  Y. 
18C,  32  Atl.  386,  1077,  36  L.R.A.  393;  244,  17  N.  E.  335,  1  A.  S.  R.  816; 
Dawson  v.  Western  Maryland  R.  Co.,  Flynn  v.  New  York,  etc.,  R.  Co.,  218 
107  Md.  70,  68  Atl.  301,  126  A.  S.  R.  N.  Y.  140,  112  N.  E.  913,  Ann.  Cas. 
337,  15  Ann.  Cas.  -678,  14  L.R.A.  1918B  588;  Brown  v.  Hnber,  80  Ohio 
(X.S.)  809;  Whitney  v.  Union  R.  Co.,  St.  183,  88  N.  E.  322,  28  L.R.A.fN.S.) 
11  Gray  (Mass.)  359,  71  Am.  Dec.  715;  705;  Bald  Eagle  Val.  R.  Co.  v.  Nittany 
Parker  v.  Nightingale,  6  Allen  (Mass.)  Val.  R.  Co.,  171  Pa.  St.  284,  33  Atl. 
341,  83  Am.  Dec.  632;  Whittenton  Mfg.  239.  50  A.  S.  R.  807,  29  L.R.A.  423; 
Co.  v.  Staples,  164  Mass.  319,  41  N.  E.  Middletown  v.  Newport  Hospital,  16  R. 
441,  29  L.R.A.  500;  Welch  v.  Austin,  I.  319,  15  Atl.  800, 1  L.R.A.  191;  Ball 
187  Mass.  256,  72  N.  E.  972,  68  L.R.A.  v.  Milliken,  31  R.  I.  36,  76  Atl.  789, 
189;  Savles  v.  Hall,  210  Mass.  281,  90  Ann.  Cas.  1912B  30,  37  L.R.A.(N.S-) 
N.  E-  712,  Ann.  Cas.  1912D  475,  41  623;  Williams  v.  Hewitt,  57  Wash.  62, 
L.R.A.(N.S.)  625;  Sprague  v.  Kimball,  106  Pae.  496, 135  A.  S.  R.  971;  Tulk  v. 
213  Mass.  380,  100  N.  E.  622,  Ann.  Moshay,  2  Phil.  774,  41  Eng.  Rep. 
Cas.  1914A  431,  45  L.R.A.fN.S.)  962;  (Reprint)  1143. 15  Eng.  Rul  Cas.  254: 
Kettle  River  R.  Co.  v.  Eastern  R.  Co  .  Patman  v.  Harland,  17  Cb.  D.  353,  50 
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tor  with  notice  of  valid  agreements  made  by  him  with  the  former 
owner,  concerning  the  mode  of  occupation  and  use  of  the  estate  grant- 
ed, the  purchaser  is  bound  in  equity  to  fulfil  such  agreements,  because 
U  would  be  unconscientious  and  inequitable  for  him  to  set  aside  and 
disregard  the  legal  and  valid  acts  and  agreements  of  his  vendor  in 
regard  to  the  estate  of  which  he  had  notice  when  he  became  its  pur- 
chaser.    In  this  view  the  precise  form  or  nature  of  the  covenant  or 
agreement  is  quite  immaterial.    It  is  not  essential  that  it  run  with  the 
land.      A  personal  covenant  will  be  held  valid  and  binding  in  equity 
on  a,  purchaser  taking  the  estate  with  notice.    It  is  not  binding  on  him 
iHerely  because  he  stands  as  assignee  of  the  party  who  made  the  agree- 
ment, but  because  he  has  taken  the  estate  with  notice  of  a  valid  agree- 
toent    concerning  it,  which  he  cannot  equitably  refuse  to  perform.11 
Tliis  is  held  true  with  regard  to  covenants  by  a  grantee  not  to  carry 
°a  a.  particular  trade  or  business  on  the  land,12  and  restrictions  limit- 
mS  the  character  or  locations  of  buildings  or  structures  which  may  be 
efected.u    If  the  agreement  by  a  landowner  restricting  the  use  to  be 
naacio    by  him  of  his  land  is  entered  into  with  a  person  who  has  no 
Jnterest  in  or  ownership  of  neighboring  lands  to  be  benefited  by  the 
^t^iofcion,  it  will  not  be  enforced  in  equity  against  a  purchaser  of 
l"°    l&xid  restricted  though  he  takes  with  notice  of  the  restriction;  u 
j*11*!    "fcfcxe  same  on  principle  would  be  true  if  restrictions  are  imposed 
?y    **■    grantor  on  land  conveyed  and  he  retains  no  other  lands  to  be 
te^Cifi-fcod  by  the  restriction.16 
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h.  642,  44  L.  T.  N.  S.  728,  29   R.  274;  Whitney  v.  Union  R.  Co.,  11 

r-     707,  21  Eng.  Rul.  Cas.  752.    In   Gray  (Mass.)  359,  71  Am.  Dec.  715; 

^V^et,  [1906]  1  Ch.  386,  75  L.  J.   Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y. 

-3§,  54  W.  R.  286,  94  L.  T.  N.  S.   35,  13  Am.  Rep.  556. 

2^  Times  L.  Rep.  234,  2  British       Notes:  47  Am.  Dec.  574;  82  A.  S.  R. 

^as.  844.     See  also  Sjoblom  v.  682;  126  A.  S.  R.  370;  3  L.R.A.  580; 

103  Minn.  193,  114  N.  W.  746,  14  Ann.  Cas.  129. 

n.   Cas.    125,   15   L.RA.(N.S.)        13.  Hutchinson   v.   Ulrich,   145   III. 

Xondon  County  Council  v.  Al-  336,  34  N.  E.  556,  21  L.R A.  391 ;  John- 

-914]  3  K.  B.  642,  83  L.  J.  K.   son  v.  Robertson,  156  la.  64,  135  N. 

5,  111  L.  T.  N.  S.  610, 12  L.  G.   W.  585,  Ann.  Cas.  1915B  137;  Welch 

03,  8  British  Rul.  Cas  87,  Ann.   v.  Austin,  187  Mass.   256,  72  N.   E. 

X916C  932    (explaining  Tulk  v.   972,  68  L.RA.  189;  Cotton  v.  Cresse, 

«^y  supra,  and  similar  cases).  80  N.  J.  Eq.  540,  85  Atl.  600,  49  L.R.A. 

*-«=>s:  47  Am.  Dec.  -574;  71  Am.    (N.S.)  357;  Landell  v.  Hamilton,  175 

^21;  21  A.  S.  R.  484  et  seq.;  82  Pa.  St.  327, 177  Pa.  St.  23,  34  Atl.  663, 

•     :R.  666;  95  A.  S.  R.  215;  126  A.   35  Atl.  242,  34  L.RA.  227. 

370 ;  2  L.R.A.  200 ;  3  L.R.A.  580 ;       Notes :  47  Am.  Dec.  576 ;.  82  A.  S.  R. 

-,A.  424;  49  L.R.A. (N.S.)   357;   671;  126  A.  S.  R.  370;  3  L.R.A.  580. 

c  Rul.  Cas.  277.  14.  London  County  Council  v.  Allen, 

Whitney   v.  Union   R.   Co.,   11    [1914]  3  K.  B.  642,  83  L.  J.  K.  B. 

(Mass.)  359,  71  Am.  Dec.  715.  1695,  111  L.  T.  N.  S.  610,  12  L.  G. 

Gilmer  v.  Mobile,  etc.,  R.  Co.,  79  R.  1003,  8  British  Rul.  Cas.  87,  Ann. 

S69,  58  Am.  Rep.  623 ;  Sutton  v.   Cas.  1916C  932. 

86  Ky.  156,  5  S.  W.  410,  9  A.  S.       15.  London  County  Council  v.  Allen, 
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528.  Purchaser  for  Value  and  without  Notice. — If  the  successor  in 
title  is  not  a  purchaser  for  value  he  takes  subject  to  the  restriction.1* 
as  in  case  of  the  heirs  of  the  owner  of  the  land  which  is  subject  to  the 
restriction.1'  And  it  is  held  that  one  who  acquires  title  to  land,  which 
is  subject  to  restrictions  as  to  its  use,  by  adverse  possession  as  against 
the  owner  does  not  necessarily  take  it  free  from  the  restriction.18  On 
the  other  hand  if  a  grantor  of  land,  who  purchases  for  value,  has  no 
notice  actual  or  constructive  of  a  covenant  or  agreement  restricting 
its  use  in  the  hands  of  his  vendor,  he  will  take  free  from  such  restric- 
tions.1* This  is  in  pursuance  of  the  general  rule  that  a  bona  fide  pur- 
chaser of  a  legal  title  takes  free  from  unknown 'equities.90  It  has  also 
been  held  that  to  entitle  one  grantee  to  enforce  restrictions  contained 
in  the  subsequent  deed  of  another  grantee,  on  the  ground  that  the  re- 
strictions were  inserted  by  their  common  grantor  as  a  part  of  a  neigh- 
borhood scheme,  the  second  grantee  must  have  taken  with  notice  that 
the  restrictions  were  inserted  in  his  deed  for  the  benefit  of  the  other  lot 
owners.1  It  has  been  held  that  an  agreement  by  one  landowner  with 
an  adjoining  owner,  restricting  the  right  of  the  former  to  sell  liquors 
on  his  land,  is  not  a  "conveyance"  within  the  meaning  of  the  record- 
ing act,  and  its  registration  is  not  constructive  notice  of  the  restriction 
to  one  purchasing  the  land  so  restricted;  *  other  cases,  however,  have 
considered  an  agreement  restricting  the  use  of  land  as  entitled  to 
record  under  the  statutes,  and  its  record  therefore  as  giving  construc- 
tive notice  to  a  purchaser  of  the  land  restricted.8  If  the  restriction  is 
contained  in  a  deed  in  a  vendor's  chain  of  title,  the  purchaser  will  be 
charged  with  constructive  notice,  as  he  is  bound  to  take  notice  of  the 
contents  of  all  deeds  in  the  chain  of  title.*    And  it  seems  that  if  one 

[1914]   3  K.  B.  642,  83  L.  J.  K.  B.  Cas.    1018;    Sjoblom    v.    Mark.    103 

1695,  111  L.  T.  N.  S.  610,  12  L.  G.  R.  Mian.  193,  114  N.  W.  746,  14  Ann. 

1003,  8    British   Rul.   87,   Ann.    Cas.  Cas.  125,  15  L.R.A.(N.S.)  1129;  In  re 

1916C  932.    But  see  Van  Sant  v.  Rose,  Nisbet,  [1906]  1  Ch.  386,  75  L.  J.  Ch. 

260  III.  401,  103  N.-E.  194,  49  L.R.A.  238,  54  W.  R.  286,  94  L.  T.  N.  S.  297, 

(N.S.)  186.  22  Times  L.  Rep.  234,  2  British  Rul. 

Note;  Ann.  Cas.  1916C  942.  Cas.  844. 

16.  In  re  Nisbet,  [1906]  1  Ch.  386,  20.  See  snpra,  par.  451. 

75  L.  J.  Ch.  238,  54  W.  R.  286,  94  L.  1.  Jndd  v.  Robinson,  41  Colo.  222, 


.  N.  S.  297,  22  Times  L.  Rep.  234,  2 
British  Rul.  Cas.  844. 

17.  Allen  v.  Barrett,  213  Mass.  36, 
99  N.  E.  575,  Ann.  Cas.  1913E  820. 

18.  In  re  Nisbet,  [1906]  1  Ch. 


Pae.  724.  124  A.  S.  R.  128, 14  Am 

Cas.  1018;  Kilev  v.  Hall,  96  Ohio  St. 

374,  117  N.  E.  359,  L.R.A.1918B  961. 

2.  Sjoblom  v.  Mark,  103  Minn.  193, 

114  N.  W.  746,  14  Ann.  Cas.  125,  15 


75  L.  J.  Ch.  238,  54  W.  R.  286,  94  L.  L.R.A.(N.S-)  1129  and  note. 

T.  N.  S.  297,  22  Times  L.  Rep.  234,  2  3.  Hartman  v.  Wells,  257  III.  167, 

British  Rul.  Cas.  844.    As  to  the  nature  100  N.  E.  500,  Ann.  Cas.  1914A  901. 

of  the  title  acquired  by  adverse  pos-  Note:   15  L.R.A. (N.S.)    1129. 

session  generally,  see  Adverse  Posses-  See  Recording  Acts,  vol.  23,  p.  170 

Bios,  vol.  1,  pp.  690-692.  et  seq.,  as  to  instruments  entitled  to  be 

19.  Judd  v.  Robinson,  41  Colo.  222,  recorded  and  effect  of  record  as  notice 

92  Pac.  724,  124  A.  S.  R.  128, 14  Ann.  4.  Hotehinson  v.  Ulrich,  145  EI.  336 
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purchases  land  from  a  grantor,  who  acquired  title  by  adverse  posses- 
sion merely,  he  is  charged  with  notice  of  restrictions  which  bound  the 
land  in  the  hands  of  the  dispossessed  owner  and  of  which  he  could 

have  acquired  knowledge  if  he  had  inspected  the  title  deeds  of  such 

owner.* 

By  Whom  Restriction  Enforced 

529.  In  General. — If  a  restriction  on  the  use  by  a  grantor  of  land 
retained  by  him  is  in  the  nature  of  an  easement  for  the  benefit  of  the 
land  oonveyed  and  not  for  the  personal  benefit  of  the  grantee,  the  bene- 
fit of  "the  restriction  will  pass  with  a  reconveyance  by  the  grantee  and 
***fiy  t>e  enforced  in  equity  by  the  second  grantee ; 6  as  where  a  grantor 
covenants,  for  the  benefit  of  the  land  conveyed,  not  to  build  on  land 
stained  by  him.7  Similarly  if  a  restriction  is  imposed  on  land  con- 
veyed for  the  benefit  of  land  retained  by  the  grantor,  and  not 
for-    ix  is  personal  benefit,  it  will  attach  as  a  quasi  equitable  easement 


to 
to 

join 

each 

thieix 

tho 
the 


land  to  be  benefited  so  as  to  entitle  a  grantee  of  the  land 

"benefited  to  enforce  the  restriction.8    It  is  also  held  that  if  ad- 

g  landowners  enter  into  an  agreement  restricting  the  use  by 

of  his  lands  for  the  benefit  of  the  land  of  the  other,  and  not  for 

r     personal  benefit,  a  grantee  of  one  will  succeed  to  the  benefit  of 

^restriction  and  may  enforce  it  in  equity  against  the  other.*    If 

ght  is  annexed  to  the  estate  for  the  benefit  of  which  it  is 

,  it  is  not  destroyed  by  the  division  of  the  estate  to  which  it  is 

-     E.  556,  21  L.R.A.  391;  Whit-   254,  24  Am.  Dec.  218;  Watertown  v. 

-  Union  R.  Co.,  11  Gray  (Mass.)    Cowen,  4  Paige  (N.  Y.)  510,  27  Am. 
1  Am.  Dec.  715 ;  Schadt  v.  Brii/,   Dec.  80. 

ich.   647,   139   N.  W.   878,  45  Notes:   56   Am.   Rep.   155;   L.R.A. 

.(N.S.)    726;    Sioux   City,   etc.,  1917A  329.     » 

.  v.  Singer,  49  Minn.  301,  51  N.  8.  Welch  v.  Austin,  187  Mass.  256, 

«5, 32  A.  S.  R.  554, 15  L.R.A.  751;  72  N.  E.  972,  68  L.R.A.  189 ;  Riverbank 

v.  Marshall,  19  N.  J.  Eq.  537,  Imp.  Co.  v.  Bancroft,  209  Mass.  217, 

.  Dec.  679 ;  Patman  v.  Harland,  95  N.  E.  216,  Ann.  Cas.  1912B  450,  34 

.  D.  353,  50  L.  J.  Ch.  642,  44  L.  L.R.A.  (N.S.)  730;  Korn  v.  Campbell, 

-  S.  728,  29  W.  R.  707,  21  Eng.  192  N.  Y.  490,  85  N.  E.  687,  127  A.  S. 
<Jas.  752.  R.  925,  37  L.R.A.(N.S.)  1;  Bali  v. 
te:    49    L.R.A.(N.S.)    359.     See  Milliken,  31  R.  I.  36,  76  Atl.  789,  Ann. 

par  481  Ca9.  1912B  30,  37  L.R.A.(N.S.)  623. 

™e£«  £'  w  R]9ftfi  Vt  '  T       Note8:  37  L-R-A-(N-S.)  15;  L.R.A. 
^J^h  % W'   t     I  '     o^*    o   1917A  329;  1  A.  L.  R.  329. 
\^7,i  2l  TU2£  ^  ReP*         '  »•  Columbia   College  v.   Lynch,   70 

tUi         \?\y       i  pa;M  m   v  ^    N.  Y.  440,  26  Am.  Rep.  615;  Korn  v. 
Hills  v.  Miller,  3  Paige 1  (N   Y  )  bell/192  N<  Y  ^  85  fc  B  m 

JL$h  3?Bufo.  Sff  £  j»  5L  s!  R  925  37  L.R.A.KS,  1; 

Atl  663,  35  Atl.  242,  34  L.R.A.  H"11  ▼•  *jU2\1!S«P*'  8t  640'  20 

Atl.  706,  9  L.R.A.  qlO. 

te:  37  L.R.A.(N.S.)  23.  Notes:  37  L.R.A.(N.S.)  23;  L.R.A. 

Hills  v.  Miller,  3  Paige  (N.  Y.)    1917A  330. 
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appurtenant,  and  a  purchaser  of  a  part  of  that  estate  may  claim  the 
right,  so  far  as  it  is  applicable  to  his  part  of  the  estate,  provided  the 
right  can  be  enjoyed  as  to  the  separate  parcels  without  any  additional 
charge  or  burden  on  the  land  bound  by  the  restriction.10  This  has 
been  held  true  where  a  grantor  covenanted  for  the  benefit  of  land 
conveyed  by  him  not  to  build  on  other  land  retained,  and  a  part  of 
the  land  conveyed  was  reconveyed  by  the  grantee.11  If  a  restriction 
as  to  the  use  of  land  retained  by  a  grantor  is  intended  for  the  personal 
benefit  of  the  grantee,  and  not  as  a  beneficial  incident  to  the  land  con- 
veyed, the  right  to  enforce  it  will  not  pass  on  a  reconveyance  by  the 
grantee.18  The  same  is  true  where  a  grantor  imposes  restrictions  on 
land  conveyed  for  his  personal  benefit  and  not  as  a  beneficial  incident 
to  other  lands  owned  by  him,  and  in  such  a  case  a  grantee  of  such  other 
lands  acquires  no  right  to  enforce  the  restriction.18  A  mortgagee  is 
allowed  to  go  into  equity  to  prevent  injuries  threatened  to  the  land 
which  will  impair  his  security,14  and,  it  has  been  held,  may  sue  to 
enforce  a  restriction  binding  other  land  for  the  benefit  of  the  land 
covered  by  the  mortgage.15 

530.  Restriction  in  Pursuance  of  General  Scheme. — Frequently  as 
a  part  of  a  land  development  scheme  the  owner  of  land  divides  it  into 
building  lots  and  in  the  conveyance  of  the  several  lots  inserts  a  cove- 
nant on  the  part  of  the  grantee  restricting  his  use  of  the  lot  conveyed 
to  him  in  a  manner  offensive  to  other  lot  owners.  In  such  a  case  it  is 
held  that  one  lot  owner  has  an  equitable  interest  in  the  enforcement 
of  the  covenant  of  another,  and  may  maintain  a  bill  to  enjoin  the 
latter  from  violating  the  covenant16    In  such  cases  it  is  immaterial 

10.  Hills  v.  Miller,  3  Paige  (N.  Y.)  Mass.  28,  92  N.  E.  37,  138  A.  S.  R. 
254,  24  Am.  Dec.  218.     '  370,  28  L.R.A.(N.S.)  634. 

11.  Hills  v.  Miller,  3  Paige  (N.  Y.)  16.  Alderson  v.  Cutting,  163  Cal. 
254,  24  Am.  Dec.  218.  503, 126  Pac.  157,  Ann.  Cas.  1914A  1 ; 

12.  Notes:  56  Am.  Rep.  151;  21  A.  McNeil  v.  Gary,  40  App.  Cas.  (D.  C.) 
S.  R.  484  et  seq.;  37  L.R.A.(N.S.)  23;  397,  46  L.R.A.(N.S.)  1113;  Curtis  v. 
L.R.A.1917A  328.  Rubin,  244  III.  88,  91  N.  E.  84,  135  A. 

13.  Berrvman  v.  Hotel  Savoy  Co.,  S.  R.  307;  Kneip  v.  Schroeder,  255  111. 
160  Cal.  559,  117  Pac.  677,  37  L.R.A.  621,  99  N.  E.  617,  Ann.  Cas.  1913D 
(N.S.)  5;  Peabody  Heights  Co.  v.  Will-  426;  Peabody  Heights  Co.  v.  Willson. 
son,  82  Md.  186,  32  Atl.  386,  1077,  36  82  Md.  186,  32  Atl.  386,  1077,  36 
L.R.A.  393;  Jewell  v.  Lee,  14  Allen  L.R.A.  393;  Parker  v.  Nightingale,  6 
(Mass.)  145,  92  Am.  Dec.  744;  Clapp  Allen  (Mass.)  341,  83  Am.  Dec.  632;. 
v.  Wilder,  176  Mass.  332,  57  N.  E.  692,  Jackson  v.  Stevenson,  156  Mass.  496, 
50  L.R.A.  120.  See  also  Richmond  v.  31  N.  E.  691,  32  A.  S.  R.  476;  Evans  v. 
Bennett,  109  S.  W.  904,  33  Ky.  L.  Rep.  Foss,  194  Mass.  513,  80  N.  E.  587,  11 
279,  16  L.R.A.(N.S.)  548.  Ann.  Cas.  171,  9  L.R.A.(N.S.)  1039; 

Notes:  37  L.R.A.(N.S.)  15;  L.R.A.  Stewart  v.  Finkelstone,  206  Mass.  28, 

1917A  328.  92  N.   E.  37,  138  A.   S.   R.  370,  28 

14.  See  MoRTGAfcES,  vol.  19,  p.  323  L.R.A. (N.S.)  634;  Riverbank  Imp.  Co. 
et  seq.  v.  Bancroft,  209  Mass.  217,  95  N.  E. 

15.  Stewart     v.     Finkelstone,     206  216,  Ann.  Cas.  1912B  450,  34  L.R.A. 
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that  the  complainant's  deed  is  earlier  in  point  of  time  than  the  deed 
of  the  defendant;  the  question  of  priority  of  purchase  does  not  affect 
the  right  of  the  several  grantees  inter  se.17    And  if  it  is  agreed  by  the 
common  grantor  that  the  restrictions  are  to  be  inserted  in  all  the  sub- 
sequent deeds,  and  a  purchaser  has  notice  of  the  agreement,  it  is  imma- 
teriaJ,  as  regards  the  right  to  enforce  the  restrictions  against  him,  that 
his  deed  contains  no  restrictions.18    The  several  lot  owners  having  a 
common  interest  in  the  enforcement  of  the  restriction  may  join  in  a 
bill  to  enjoin  its  violation.19    The  right,  however,  of  grantees  from  a 
common  grantor  to  enforce  inter  se  restrictive  covenants  entered  into 
by   eaeti  with  the  common  grantor  is  confined  to  cases  where  there  is 
proof"    of  a  general  plan  or  scheme  for  the  improvement  of  property, 
*&d    its  consequent  benefit,  and  the  covenants  have  been  entered  into 

of  a  general  plan  to  be  exacted  from  all  purchasers  and  to  be 
e  benefit  of  each  purchaser,  and  the  complainant  has, bought, 
eference  to  such  general  plan  or  scheme  and  the  covenant  has 
into  the  consideration  of  his  purchase.20  And  where  a  tract 
cl  is  conveyed  to  a  person  with  restrictions  and  he  afterwards 
ides  the  land  and  conveys  the  several  lots  to  third  persons  with- 


as 
fqj 
wi 

en 

of 

su 


-_*>       730;  Sayles  v.  Hall,  210  Mass.  Dec  722;  83  Am.  Dec.  638;  21  A.  S. 

N.  E.  712,  Ann.  Cas.  1912D  R.  484  et  seq.;  37  L.R.A.(N.S.)   24, 

L.R.A.(N.S.)    625;   Allen  v.  27;  46  L.R.A.(N.S.)  964;  L.R.A.1917A 

,,  213  Mass.  36,  99  N.  E.  575,  330;   14  Ann.  Cas.  1021;  Ann.   Cas. 

as.  1913E  820 ;  Sprague  v.  Kim-  1913E  822. 

H3  Mass.   380,  100  N.  E.  622,  17.  Barrow  v.  Richard,  8  Paige  (N. 

"  as.  1914A  431,  45  L.R.A.(N.S.)  Y.)«  351,  35  Am.  Dec.  713. 

lien  v.  Detroit,  167  Mich.  464,  Note:  37  L.R.A.<N.S.)  28,  34. 

-    W.  317,  36  L.R.A.(N.S.)  890;  18.  Note:  Ann.  Cas.  1913E  822. 

v.  Brill,  173  Mich.  647,  139  N.  19.  Parker  v.  Nightingale,  6  Allen 

S,  45  L.R.A.(N.S.)  726;  Godley  (Mass.)   341,  83  Am.  Dec.  632. 

i  sman,  133  Minn.  1,  157  N.  W.  20.  Berryman  v.  Hotel  Savoy  Co., 

C58  N.  W.  333,  L.R.A.1917A  333 ;  160  Cal.  559,  117  Pac.  677,  37  L.R.A. 

'**  v.  Pfriramer,  99  Neb.  447,  156  (N.S.)  5;  Judd  v.  Robinson,  41  Colo. 

1060,  L.R. A.1917A  323 ;  Koch  v.  222,  92  Pac.  724,  124  A.  S.  R.  128,  14 

«o,  77  N.  J.  Eq.  172,  75  Atl.  767,  Ann.  Cas.  1018;  Summers  v.  Beeler,  90 

^  S.  R.  552 ;  Sanf ord  v.  Keer,  80  Md.  474,  45  Atl.  19,  78  A.  S.  R.  446, 

Eq.  240,  83  Atl.  225,  40  L.R.A.  48  L.R.A.  54;  Jewell  v.  Lee,  14  Allen 

>    1090;   Barrow  v.   Richard,   8  (Mass.)    145,  92  Am.   Dec.   744,   dis- 

(N.  Y.)  351,  35  Am.  Dec.  713;  tinguishing  Parker  v.  Nightingale,   6 

^.  Campbell,  192  N.  Y.  490,  85  N.  Allen  (Mass.)  341,  83  Am.  Dec.  632; 

,127  A.  S.  R.  925,  37  L.R.A.  Godley  v.  Weisman,  133  Minn.  1,  157 

-O   1;  Flynn  v.  New  York,  etc.,  N.   W.   711,  158   N.   W.  333,  L.R.A. 

.,  218  N.  Y.  140,  112  N.  E.  913,  1917A  333;  Wright  v.  Pfrimmer,  99 

<}as.  1918B  588;  Bedford  v.  Brit-  Neb.   447,    156    N.    W.    1060,   L,R.A. 

Tiseum,  2  Mvl.  &  K.  552,  6  Eng.  1917A  323 ;  Korn  v.  Campbell,  192  N. 

Cas.    702;    In   re    Birmingham,  Y.  490,  85  N.  E.  687,  127  A;  S.  R.  925, 

and  Co.,  [1893]  1  Ch.  342,  62  37  L.R.A. (N.S.)  1. 

Ch.  90,  67  L.  T.  N.  S.  850,  41  W.  Notes:   35   Am.   Dec.   716;   92  Am. 

,  15  Eng.  Rul.  Cas.  285.  •  Dec.  748;  37  L.R.A. (N.S.)   27;  Ann. 

t  es :  35  Am.  Dec.   716 ;  71  Am.  Cas.  1913E  822. 
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out  restrictions,  his  several  grantees  or  their  successors  in  interest 
would  have  no  right  to  enforce  inter  se  the  restrictions  in  the  deed  to 
their  common  grantor.1 

531.  What  Constitutes  General  Scheme  or  Plan. — The  cardinal  test 
in  determining  whether  a  restriction  imposed  by  a  grantor  in  selling 
lots  into  which  he  has  divided  a  tract  of  land  is  in  pursuance  of  a  gen- 
eral plan  or  neighborhood  scheme  has  been  said  to  be  whether  the 
grantor's  representation  as  to  the  restriction  is  made  for  the  purpose 
of  inducing  the  purchasers  of  the  several  lots  to  pay  higher  prices  by 
reason  of  the  restriction  and  their  mutual  protection  on  such  account.2 
In  practice,  however,  it  is  frequently  difficult  to  determine  whether 
restrictions  in  the  conveyance  of  the  several  lots  into  which  a  large 
tract  is  subdivided  were  intended  as  a  general  restrictive  plan   or 
scheme  for  the  benefit  of  the  several  grantees  or  merely  for  the  per- 
•  sonal  benefit  of  the  grantor.8    It  has  been  held  that  the  fact  that  a 
landowner  has,  in  selling  parts  of  a  tract,  imposed  restrictions  on  the 
use  of  a  number  of  the  lots  does  not  of  itself  necessarily  show  that  a 
general  restrictive  plan  or  scheme  was  intended.4    And  it  has  been 
held  that  a  general  plan  or  scheme  for  all  the  purchasers  of  lots  on  a 
street  as  platted  does  not  appear  from  the  fact  that  most  of  the  lots 
are  sold  subject  to  building  line  restrictions,  where  no  restrictions  are 
shown  on  the  plat  and  none  are  imposed  on  some  of  the  lots  first  sold 
and  it  is  further  shown  that  there  have  been  many  violations  of  the 
restrictions  by  lot  owners  and  such  violations  have  not  been  resisted 
by  other  purchasers.6    On  the. other  hand  the  fact  that  additional  re- 
strictions are  incorporated  in  the  conveyance  of  some  of  the  lots  does 
not  show  that  a  common  restriction  in  all  of  the  conveyances  was  not 
in  pursuance  of  a  general  plan  and  consequently  for  the  benefit  of 
the  several  grantees.6    And  there  may  be  departures  in  a  few  instances 
in  the  sale  of  lots  without  restrictions  without  defeating  what  is  other- 
wise an  apparent  general  scheme  of  improvement.'    The  fact  that  in 
the  conveyance  of  the  first  lot  with  restrictions  the  grantor  covenants 
to  insert  and  .does  insert  in  the  subsequent  conveyances  of  the  other 
lots  similar  restrictions,  shows  that  they  were  a  part  of  a  general  re- 


1.  Korn  v.  Campbell,  192  N.  Y.  490,  Cas.  1024. 

85  N.  E.  687,  127  A.  S.  R.  925,  37  5.  Summers  v.  Beeler,  90  Md.  474, 

L.R.A.  (N.S.)  1.  45  Atl.  19,  78  A.  S.  R.  446,  48  L.R.A. 

2.  Sanford  v.  Keer,  80  N.  J.  Eq.  54. 

240,    83    Atl.    225,    40    L.R.A.(N.S.)  6.  Evans  v.  Foss,  194  Mass.  513,  80 

1090.  N.  E.  587,  11  Ann.  Cas.  171,  9  L.R.A. 

3.  Notes:   37  L.R.A.(N.S.)    27;  45  (N.S.)    1039.    See   Allen   v.    Barrett, 
L.R.A. (N.S.)  966;  14  Ann.  Cas.  1024.  213  Mass.  36,  99  N.  E.  575.  Ann.  Cas. 

4.  Summers  v.  Beeler,  90  Md.  474,  1913E  820. 

45  Atl.  19,  78  A.  S.  R.  446.  48  L.R.A.  7.  Allen  v.  Detroit,  167  Mich.  464, 

54.  133  N.  W.  317,  36  L.R.A. (N.S.)  89U. 

Notes:  37  L.R.A.(N.S.)  31;  14  Ann.  Note:  37  L.R.A.(N.S.)  33. 
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strictive  plan  inuring  to  the  benefit  of  the  several  grantees.8    In  case 

Marge  tract  of  land  is  platted  the  fact  that  the  restrictions  vary  in 

different  sections  in  accordance  with  the  design  of  the  promoters  for 

*he  character  of  such  sections  does  not  interfere  with  the  integrity  of 

fie  scheme  as  a  neighborhood  scheme.    Under  such  circumstances, 

#)e  restrictions  applicable  to  each  section  become,  to  a  certain  extent, 

*  separate  scheme  for  that  section ;  the  various  restrictions  on  the  dif- 

Qrent  sections  forming  a  general  scheme  for  the  whole  only  in  so  far 

*$  all  contain  features  in  common  and  beneficial  to  all.9    The  burden 

s  v*pon  a  prior  grantee  who  seeks  to  enforce  a  restriction  against  a 

^osequent  grantee  to  show  that  the  restriction  common  to  both  their 

on  vejroxices  was  imposed  as  a  part  of  a  neighborhood  scheme  and  for 

^e   benefit  of  the  several  lot  owners.10    The  common  grantor  need 

ot  ti&vo  a  multiple  of  lots  in  order  to  bring  into  operation  the  prin- 

ea?  u.   ^^    a  neighborhood  scheme;  he  may,  it  has  been  held,  have  or 

Polish  such  a  scheme  with  regard  to  two  lots  as  well  as  for  more.11 

Release  or  Extinguishment  of  Restriction 

In  General. — Where  the  ownership  of  the  land  subject  to  a 
*i  on  and  that  of  the  land  for  the  benefit  of  which  the  restriction 
mj^tlI>^>sed  unite  in  the  same  person  the  restriction  is  extinguished.1* 
j^  x^L^"**^68  *°  *^e  r^rictive  agreement  may  release  each  other  from 
if  tK^^^*^*1106  *n  so  *ar  ^  ^e^r  personal  rights  are  concerned.18  But 
af  tv^    ^^striction  is  such  that  its  benefit  inures  to  a  subsequent  grantee 


*fte 


l^uid  for  the  benefit  of  which  it  is  imposed,  the  landowner  cannot 

^  has  conveyed  the  land  release  the  restriction  so  as  to  affect  the 

of  his  grantee.14    Where  the  restriction  is  a  part  of  a  general 

ment  scheme  intended  for  the  benefit  of  the  several  grantees  of 

or  plots  into  which  a  tract  of  land  is  divided  by  the  owner,  and 

^ases  some  of  his  grantees  from  observing  the  restriction,  he  can- 

j^.        -hereafter  ask  the  aid  of  a  court  of  equity  to  compel  other  grantees 

^*^erve  the  restriction.16  -It  has  also  been  held  that  where  the  own- 

*^   a  tract  of  land  conveys  a  part  with  a  restriction  against  the  sale 


ot    1 


^vtoxicating  liquors  thereon,  and  afterwards  conveys  another  and* 


*-   Hutchinson  v.  Ulrich,  145  111.  336, 
**  **.  E.  556,  21  L.R.A.  391. 

*•  Sanford  v.  Keer.  80  N.  J.  Eq. 
«0,  83  Atl.  225,  40  L.R.A.(N.S.) 
1090. 

10.  Wright  v.  Pfrimmer,  99  Neb. 
447, 156  K  W.  1060,  L.R.A.1917A  323. 

11.  Godley  v.  Weisinan.  133  Minn. 
1,  157  N.  W.  711,  158  N.  W.  333, 
L.R.A.1917A  333. 

12.  Post  v.  Weil,  115  N.  Y.  361,  22 
N.  E.  145,  12  A.  S.  R.  809,  5  L.R.A. 
422.      As    to    merger    generally,    se* 


Estates,  vol.  10,  p.  666  et  seq. 

13.  Berrvman  v.  Hotel  Savoy  Co., 
160  CaL  559,  117  Pac.  677,  37  L.R.A. 
(N.S.)  5. 

Note:  21  A.  S.  R.  495. 

14.  Peabody  Heights  Co.  v.  Will- 
son,  82  Md.  186,  32  Atl.  386,  1077, 
36  L.R.A.  393;  Hills  v.  Miller,  3  Paige 
(N.  Y.)  254,  24  Am.  Dec.  218.  See 
also  Johnson  v.  Robertson,  156  la.  64, 
135  N.  W.  585,  Ann.  Cas.  1915B  137. 

Note:  21  A.  S.  R.  495. 

15.  Note :  21  A.  S.  R.  495. 
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adjoining  part  without  such  restriction,  he  cannot  invoke  the  aid  of 
a  court  of  equity  to  enforce  the  restriction  in  the  prior  deed,  as  it  would 
be  inequitable  to  permit  him,  after  selling  the  adjoining  land  without 
restrictions  and  thereby  in  effect  converting  the  locality  into  a  saloon 
locality,  still  to  enforce  the  restriction.16  A  court  of  equity  may,  it  has 
been  held,  sustain  a  bill  to  remove  equitable  restrictions  as  a  cloud  on 
title,  where  there  has  been  such  a  change  in  conditions  as  to  extinguish 
the  restriction.17  In  England  it  has  been  held  that  the  restriction  is 
binding  in  equity  upon  land  to  which  a  squatter  has  subsequently  ac- 
quired a  statutory  title  by  adverse  possession  against  the  owner  under 
the  short  period  of  limitation,  as  the  statutory  "extinguishment"  of 
the  title  of  the  dispossessed  owner  of  the  land  has  not  the  effect 
of  destroying  the  restriction,  and  the  equitable  right  of  the  cove- 
nantee is  not  in  any  way  affected  by  the  statute,  and  consequently 
the  covenantee  may  enforce  the  covenant  against  the  squatter  both  be- 
fore and  after  he  has  acquired  his  possessory  title,  and  also  against 
any  subsequent  owner  of  the  land  not  being  a  bona  fide  purchaser  for 
value  without  notice.18 

533.  Removal  of  Restrictions  under  Power  of  Eminent  Domain. — 
A  statute  permitting  the  removal  of  valid  building  restrictions  from 
property  for  the  benefit  of  a  private  owner  of  the  restricted  property 
upon  the  payment  of  the  damages  thereby  inflicted  upon  the  persons 
for  whose  benefit  they  were  established  has  been  held  invalid  as  taking 
property  for  a  private  purpose.19  If  the  purpose  for  which  property 
is  to  be  taken  is  a  public  use  the  entire  estate  in  the  property  which 
would  include  restrictions  thereon  may  be  taken,  due  compensation 
being  made  to  the  owners  of  the  other  land  to  whose  benefit  the  restric- 
tions inured.20  But  according  to  the  better  view,  a  municipal  or  quasi 
municipal  corporation  which  acquires  for  public  use  a  parcel  of  land 
which  is  subject  to  building  restrictions  in  favor  of  adjoining  land- 
owners cannot  place  upon  the  property  a  building  which  violates  such 
restrictions  without  terminating  the  quasi  easements  represented  by 
the  restrictions,  either  by  purchase  or  condemnation.1    On  the  other 


16.  Jenks  v.  Pawlowski,  98  Mich. 
110,  56  N.  W.  1105,  39  A.  S.  R.  522, 
22  L.R.A.  863. 

17.  Note:  L.R.A.1918B  61. 

18.  In  re  Nisbet,  [10061  1  Ch.  386, 
75  L.  J.  Ch.  238.  54  W.  R.  286,  94  L. 
T.  N.  S.  297,  22  Times  L.  Rep.  234,  2 
British  Rul.  Cas.  844. 

19.  Riverbank  Imp.  Co.  v.  Chad- 
wick.  228  Mass.  242,  117  N.  E.  244, 
L.R.A.1918B  55. 

20.  Flynn  v.  New  York,  etc.,  R. 
Co.,  218  N.  Y.  140,  112  N.  E.  913, 
Ann.  Cas.  1918B  588.    See  also  Easter- 


brook  v.  Hebrew  Ladies'  Orphan  Soc., 
85  Conn.  289,  82  Atl.  561,  41  L.R.A. 
(N.S.)  615. 

Note:  Ann.  Cas.  1918B  591. 

See  Eminent  Domain,  vol.  10,  p. 
180. 

1.  Allen  v.  Detroit,  167  Mich.  464, 
133  N.  W.  317,  36  L.R.A. (N.S.)  890 
(it  is  further  held  in  this  case  that  the 
police  power  does  not  extend  to  plac- 
ing a  fire  house  upon  a  city  lot,  in 
violation  of  a  restrictive  building 
covenant  to  which  the  property  is  sub- 
ject, without  terminating  the  covenants 
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hand,  under  the  theory  that  any  restrictions  that  would  militate  or 

deny  the  right  to  take  under  the  power  of  eminent  domain  and  use 

Jand  for  a  public  purpose  are  contrary  to  public  policy,  the  view  has 

been  taken  that  though  the  use  of  land  for  a  railway  might  be  a  breach 

0/  tbe  restriction  as  to  its  use  imposed  by  a  grantor  for  the  benefit  of 

the    grantees  of  other  lots,  still  the  restriction  as  so  construed  being 

illeg-aJ  its  breach  does  not  entitle  the  lot  owners,  for  whose  benefit  the 

resfcx-iction  was  imposed,  to  damages  for  being  deprived  in  this  manner 

of  fche  benefit  of  the  restrictions.1    The  courts  will  not,  unless  the  re- 

striction  clearly  so  demands,  construe  it  as  preventing  the  use  of  the 

land     for  ordinary  public  works  or  improvement*  or  the  incidents 

thereof.* 


Remedy  far  Enforcement 

Injunction  against  Violation  Generally. — While  as  between 
to  the  agreement  restricting  the  use  of  land  an  action  for 
will  he  for  its  breach  as  in  case  of  other  contracts,  the  usual 
resorted  to  is  by  way  of  an  injunction  to  restrain  its  breach, 
i  general  rule  this  relief  will  be  granted ; 4  as  in  case  of  a  re- 
against  buildings  or  structures  of  a  particular  character  or 
,5  and  the  complainant  may  institute  his  bill  when  the  erection 
ohibited  structure  is  threatened  without  waiting  for  its  actual 
<jtion ;  6  or  one  prohibiting  the  carrying  on  of  trade  or  business 
business  on  the  land.7  A  pecuniary  loss  merely  to  the 
t  from  the  enforcing  of  the  restriction  is  not  reason  for  ref us* 


Lase  or  condemnation) ;  Flynn 

York,  etc.,  R.  Co.,  218  N.  Y. 
N.  E.  913,  Ann.  Cas.  1918B 

i  also  Ladd  v.  Boston,  151  Mass. 

N.  E.  858,  21  A.  S.  B.  481. 

:  36  L.R.A.(N.S.)   890;  Ann. 

.3E  822. 
te:  Ann.  Cas.  1918B  591. 
%e :  Ann.  Cas.  1918B  592.    See 

>ar.  509,  as  to  the  general  rale 
strict  construction  ai  restric- 

ford  v.  Keer,  80  N.  J.  Eq. 
Atl.    225,   40    L.R.A.(N.S.) 

wis  v.  Gollner,  129  N.  Y.  227, 
^  81,  26  A.  S.  R.  516 ;  Brown  v. 
SO  Ohio  St.  183,  88  N.  E.  322, 
^.(N-S.)  705;  Ball  v.  Milliken, 

.  36,  76  Atl.  789,  Ann.  Cas. 
30,  37  L.R.A.(N.S.)    623. 

:  21  A.  S.  R.  484;  2  L.R.A. 
X.R.A.  422;  15  Eng.  Rul.  Cas. 


And  see  generally  the  cases  cited 
throughout  this  chapter. 

5.  Beck  v.  Heckman,  140  la.  351, 
118  N.  W.  510,  132  A.  S.  R.  277; 
Hills  v.  Miller,  3  Paige  (N.  Y.)  254, 
24  Am.  Dec.  218;  Watertown  v.  Cow- 
en,  4  Paige  (N.  Y.)  510,  27  Am.  Dec, 
80. 

Note :  71  Am.  Dec.  722. 

6.  Jackson  v.  Stevenson,  156  Mass. 
496,  31  N.  E.  691,  32  A.  S.  R.  476. 

7.  Sutton  v.  Head,  86  Ky.  156,  5 
S.  WT  410,  9  A.  S.  R.  274;  Parker  v. 
Nightingale,  6  Allen  (Mass.)  341,  83 
Am.  Dec.  632;  Dorr  v.  Harrahan,  101 
Mass/531,  3  Am.  Rep. '398;  Watrous 
v.  Allen,  57  Mich.  362,  58  Am.  Rep. 
363;  Barrow  v.  Richard,  8  Paige  (N. 
Y.)  351,  35  Am.  Dec.  713;  Atlantic 
Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  13 
Am.  Rep.  556;  Columbia  College  v. 
Lynch,  70  N.  Y.  440,  26  Am.  Rep.  615. 
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ing  to  do  so.8  Where  there  has  been  a  wilful  and  deliberate  violation 
of  a  building  restriction  the  violator  may  be  required  by  a  mandatory 
injunction  to  remove  the  parts  of  the  structure  necessary  to  make  it 
conform  to  the  restriction ;  9  and  the  fact  that  heirs  did  not  have  actual 
notice  of  the  restriction  in  their  ancestor's  deed  at  the  timeHhey 
i|  started  to  change  the  nature  of  a  building  on  the  land  has  been  held 

not  to  preclude  the  issuance  of  a  mandatory  injunction.10  If  the  vio- 
lation consists  solely  in  the  use  made  and  not  in  the  enaction  of  the 
building,  the  injunction  should  go  merely  against  the  improper  use, 
and  not  require  the  removal  of  the  building.11  If  a  projection  over 
a  building  line  is  slight  and  of  no  material  injury  to  the  complainant 
a  mandatory  injunction  requiring  its  removal  may  be  denied.11  It 
has  been  held  that  where  a  complaint  states  a  cause  of  action  for  dam- 
ages for  the  violation  of  a  building  restriction  and  also  for  an  injunc- 
tion for  maintaining  the  building  as  erected,  the  defendant  cannot 
complain  of  a  judgment  merely  because  it  awards  the  complainant 
damages  without  granting  an  injunction.18  As  is  shown  in  a  later 
paragraph  a  change  in  the  character  of  the  locality  may  be  such  as  to 
warrant  a  court  of  equity  in  denying  relief  by  way  of  injunction.14 
535.  Necessity  for  Substantial  Injury  to  Complainant. — Ordinarily 
to  entitle  a  complainant  to  enforce  a  restriction  as  to  the  use  of  land 
or  the  method  of  its  improvement,  such  as  a  building  line  restriction 
or  the  like,  imposed  for  the  benefit  of  the  complainant's  land,  it  is  not 
necessary  that  its  infringement  should  result  in  substantial  damages 
or  injury  to  the  complainant,  as  the  parties  have  the  right  to  determine 
for  themselves  in  what  way  and  for  what  purposes  their  lands  should 
be  occupied  irrespective  of  pecuniary  loss  or  gain  or  the  effect  on  the 
market  value  of  their  respective  lots.1*  But  it'  has  been  held  that  a 
grantor,  who  has  conveyed  land  with  restrictions  as  to  its  use,  has  no 
standing  in  equity  to  prevent  their  violation,  if  he  has  conveyed  all 
his  other  land  in  the  vicinity  which  may  in  any  way  be  benefited  by 

8.  Johnson  v.  Robertson,  156  la.  64,       10.  Allen  v.  Barrett,  2i3  Mass.  36, 
135  N.  W.  585,  Ann.  Cas.  1915B  137.  99  N.  E.  575,  Ann.  Cas.  1913E  820. 

9.  Alderson  v.  Chitting,  163  Cal.  503,       11'.  Riverbank  Imp.  Co.  v.  Bancroft. 
126   Pac.   157,  Ann.   Cas.   1914A  1;  209  Mass.  217,  95  N.  E.  216,  Ann.  Cas. 
Hartnian  v.  Wells,  257  111.  167,  100  N.  1912B  4*>0,  34  L.R.A.(N.S.)  730. 
E.  500,  Ann.  Cas.  1914A  901 ;  0>Gal-       12.  Note :  1  A.L.R.  330. 
lagher  v.  Lockhart,  263  111.  489,  105  N.       IS,  Alderson   v.    Cutting,   163   Cal. 
E.  295,  52  L.R.A.(N.S.)  1044;  Atty.-  503,  126  Pac.  157,  Ann.  Cas.  1914A  L 
€ten.  v.  Algonquin  Club,  153  Mass.  447,       14.  See  infra,  par.  538. 
27  N.  E.  2, 11  L.R.A.  500;  Stewart  v.       15.  Hartman  v.  Wells,  257  HI.  167, 
Finkelstone,  206  Mass.  28,  92  N.  E.   100  N.  E.  500,  Ann.  Cas.  1914A  901; 
37,  138  A.  S.  R.  370,  28  L.R.A.(N.S.)    Van  Sant  v.  Rose,  260  Bl.  401, 103  N. 
634.  E.  194,  49  I/.R.A.(N.S.)   186;  Atty.- 

Note :  1  A.L.R.  330.  Gen.  v.  Algonquin  Club,  153  Mass.  447, 

As  to  mandatory  injunctions  gener-   27  N.  E.  2,  11  L.R.A.  500;  Jackson  v. 

ally,  see  Injunctions,  vol.  14,  p.  315   Stevenson,  156  Mass.  496,  31  N.  E.  691, 

et  seq.  32  A.  S.  R.  476:  Joseph  Schlite  Brew- 
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their  observance.16  Other  cases,  however,  permit  a  grantor  to  enforce 
Jfisfcrictions  imposed  on  land  conveyed  though  he  has  parted  with  fcll 
lands  retained  which  were  to  be  benefited  by  the  restrictioil.17 

S36m  Qualifications  of  General  Rule  as  to  Awarding  Injunction. — 
whilo  a  court  of  equity  will  ordinarily  carry  into  effect  restrictions  on 
the  use  of  land,  in  cases  where  there  is  nothing  shown  to  render  their 
enforcement  inequitable,  circumstances  may  exist  which  might  war- 
rant a,  x-efusal  to  grant  equitable  relief,  even  where  it  is  made  to  appear 
thafc  thiGire  has  been  a  failure  to  use  and  occupy  premises  in  accordance 
with  fciio  termsof  the  deed  by  which  they  were  conveyed.    If,  for  in- 
stance,   ±t  is  shown  that  one  or  two  owners  of  lots  in  a  restricted  section 
are  ;u^sxsting  on  the  observance  of  restrictions,  contrary  to  the  interest 
and  w-isties  of  a  large  number  of  other  lot  owners  having  similar  rights 
^      ^x:i-^*^res^  by  which  great  pecuniary  loss  would  be  inflicted  on 
£eca>    ^    court  of  equity  might  well  hesitate  to  use  its  powers  to  enforce 
toe  r^stx^ction&    The  same  might  be  true  where  the  enforcement  of 
to©  r^s tactions  would  result  in  preventing  a  great  public  improve- 
ment. ^  »       Ordinarily  a  complainant  has  no  standing  in  equity  to  en- 
x^estriction  against  another  lot  owner  if  he  himself  is  a  violator 
:*^^striction.19    Thus  lot  owners  who  have  disregarded  a  building 

cannot  object  that  another  lot  owner  is  violating  the 

on  to  a  greater  extent.10    In  case  of  a  neighborhood  scheme  if 

tor  permits  the  violation  of  restrictions  intended  for  the  ben- 

e  several  lot  owners,  he  may  be  precluded  thereby  from  him- 

*3rcing  restrictions  as  against  other  lot  owners; l  but  immaterial 

which  do  not  prevent  the  general  plan  from  being  carried 

not  have  such  effect.8    Where  there  were  separate  and  inde- 

r.  Nielsen,  77  Neb.  868, 110  N.  20.  Curtis  v.  Rubin,  244  111.  88,  91 

8  L.R.A.(N.S.)  494;  Hills  v.  N.  E.  84, 135  A.  S.  R.  307. 

Paige  (N.  Y.)  254,  24  Am.  1.  Ocean  City  Ass'n  v.  Chalfant,  65 

;  Columbia  College  v.  Lynch,  N.  J.  Eq.  156,  55  Atl.  801, 1  Ann.  Cas. 

-  440,  26  Am.  Rep.  615.  601;  Chelsea  Land,  etc.,  Co.  v.  Adams, 

»     Angeles      University      v.  71  N.  J.  Eq.  771,  66  Atl.  180,  14  Ann. 

107  Fed.  798,  46  C.  C.  A.  647,  Cas.  758;  Sanford  v.  Keer,  80  N.  J. 

±.  262.  Eq.  240,  83  Atl.  225,  40  LJt.A.(N.S.) 

Ann.  Cas.  1916C  942.  1090. 

mn  Sant  v.  Rose,  260  111.  401,  Notes :  1  Ann.  Cas.  603 ;  5  Ann.  Cas. 

ZE.  194,  49  L.R.A.(N.S.)  186.  49;  14  Ann.  Cas.  760. 

Ann.    Cas.   1916C   942.  2.  Stewart     v.     Finkelstone,     206 

rker  v.  Nightingale,  6  Allen  Mass.  28,  92  N.  E.  37, 138  A.  S.  R.  370, 

341,  83  Am.  Dec.  632.  28  L.R.A.(N.S.)  634;  Godley  v.  Weis- 

'totis  v.  Rubin,  244  111.  88,  91  man,  133  Minn.  1,  157  N.  W.  711,  158 

-4,  135  A.  S.  R.  307;  Kneip  v.  N.  W.  333,  L.R.A.1917A  333  (holding 

«,  255  111.  621,  99  N.  E.  617,  that  the  fact  that  the-  complainant's 

i.  1913D  426.  building    extends    slightly    over    the 

28    L.R.A.(N.S.)    706;    14  building   line   does   not  preclude   her 

1023;  Ann.  Cas.  1913D  428.  from  enforcing  the  restriction  against 
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pendent  restrictions,  the  fact  that  the  complainant  has  violated  one 
has  been  held  not  to  preclude  him  from  relief  against  the  violation 
of  the  other  which  he  had  fully  observed.1  To  a  certain  extent  the 
question  whether  the  infraction  permitted  is  a  bar  to  equitable  relief 
against  other  infractions  depends  on  the  nature  of  the  infringements 
involved,  that  is,  whether  they  are  permanent  in  their  nature  or  not, 
the  court  more  readily  denying  relief  in  the  former  than  in  the  latter.* 
537.  Laches  or  Acquiescence.'— A  suit  in  equity  to  compel  a  compli- 
ance with  restrictions  must  be  seasonably  commenced  and  laches  may 
be  a  good  defense.*  Such  relief  will  be  denied  if  the  complainant 
stands  by  and  permits,  without  objection,  persons  in  possession  to  ex- 
pend money  or  incur  liabilities  in  erecting  buildings  or  other  structures 
on  the  premises.  It  would  be  contrary  to  equity  and  good  conscience 
to  Buffer  a  party  to  lie  by  and  see  acts  done  involving  risk  and  expense 
by  others  and  then  permit  him  to  enforce  his  rights  and  thereby  in- 
flict loss  and  damage  on  persona  acting  in  good  faith.  In  such  cases 
a  prompt  assertion  of  right  is  essential  to  a  just  claim  for  equitable 
relief.*  But  if  a  building  under  course  of  erection  is  of  a  class  per- 
mitted by  the  restriction,  the  complainant  is  not  bound  to  foresee,  be- 
fore its  completion,  that  it  could  or  would  be  applied  to  any  purpose 
prohibited  by  the  restriction.1  If  objection  to  the  erection  in  question 
is  duly  made,  the  failure  to  institute  proceedings  to  prevent  its  actual 
construction  before  its  completion  will  not  preclude  the  complainant 
from  seeking  proper  equitable  relief.8  A  landowner  entitled  to  the 
benefit  of  a  restriction  may  neglect  to  object  to  its  infractions  in  some 
instances  without  losing  his  right  to  enforce  the  restrictions  when  they 
more  clearly  and  seriously  affect  him,*  and  may  enjoin  infractions  in 
his  immediate  vicinity,  specially  offensive  or  injurious  by  reason  of 
proximity,  though  no  notice  may  have  been  taken  by  him  of  other 

duplex  bouse  and  the  like) ;  Sanford  6.  Whitney  v.  Union  R.  Co.,  11  Gray 

v.  Keer,  80  N.  J.  Eq.  240,  83  Atl.  225,  (Mass.)   359,  71  Am.  Dec.  715.     See 

40  L.R.A.(N.S.)  1090.  also  Ocean  City  Ass'n  v.  Chalfant,  65 

Notes:  14  Ann.  Can.  760, 1023;  Ann.  N.  J.  Eq.  156,  55  Atl.  801,  1  Ann.  Cas, 

Cas.  1913D  428.  601 

3.  Note:  Ann.  Cas.  1913D  428.  Note:  21  A.  S.  R.  496. 

4.  Ocean  City  Ass'n  v.  Chalfant,  65  7    Columbia  College  v.  Lynch,  70  N. 
£  J.  Eq.  156,  55  Atl.  801,1  Ann.  Cas.  T.  440,  26  Am.  RepTeiS. 

c    t  u             i>  v_.        ,„t     B.  8.  Atty.-Gen.    v.    Algonquin    Club, 

5.  Johnson  v.  Robertson,  156  la.  64,  .„  ,.  *  .._  n*  m  w  o  11  t  w  » 
135  N.  W.  585,  Ann.  Cas.  1915B  137  \  "J  Mass-  M7>  27  R  E"  2'  U  UB~A- 
Whitney  v.  Union  R.  Co.,  11  Gray  °„  t  ,  Ci  ,„  „ 
(Mass.)  359,71  Am.  Dee.  715;  Orne  v.  «•  j"*"V  * TTs R  ^-' 
Fridenberg,  143  Pa.  St.  487,  22  Atl.  ^6,  31  N.  E.  691,  32  A.  S.  R.  476; 
832,  24  A.  S.  R.  567;  Sayers  v.  Colly-  0cean  Clty  AsB'a  *■  Chalfant,  65  N.  J. 
er,  28  Ch.  D.  103,  54  L.  J.  Ch.  1,  51  L.  Eq-  156,  55  AtL  801,  1  Ann.  Cas.  601. 
T.  N.  S.  723,  33  W.  R.  91,  13  Eng.  Notes:  28  L.R.A.(N.S-)  711;  1  Ann. 
Rul.  Cas.  101.  Cas.  603;  14  Ann.  Cas.  760;  Ann.  Cas. 

Note:  15  Eng.  Rul.  Cas.  280.  1915B  147;  15  Eng.  Rul.  Cas.  280. 
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tions  more  remotely  located.1*   A  complainant  cannot  ordinarily 
ged  with  laches  unless  knowledge  or  notice  of  the  violation  of 
tions  is  brought  home  to  him.11 

Change  in  Character  of  Locality  Generally. — The  granting  of 
ble  relief  by  way  of  specific  performance  or  injunction  against 

olation  of  contracts  is  to  a  certain  extent  a  matter  of  discretion, 
ch  relief  may  be  denied  where  under  the  circumstances  it  would 
quitable ; 1S  and  though  a  restriction  was  fair  and  reasonable 
made,  the  interference  of  a  court  of  equity  may  be  denied,  if 
uent  events,  not  attributable  to  the  defendant,  have  made  per- 
by  him  so  onerous  that"  its  enforcement  would  impose  great 
ip  on  him  and  cause  little  or  no  benefit  to  the  complainant.1* 

it  is  now  well  established  that  a  change  in  the  character  of  the 
~€y  or  neighborhood,  of  itself  defeating  the  object  of  a  restriction 

he  use  of  land,  may  warrant  the  court  in  denying  equitable  relief 
t  its  violation,14  especially  where  such  change  is  owing  mate- 
to  acts  of  the  complainant  or  his  predecessor  in  title,16  or  where 
triction  is*  limited  as  to  time  and  most  of  it  has  elapsed,  and  in 

he  erection  of  the  building  involved,  though  to  infringement, 

ot  depreciate  the  value  of  the  complainant's  land  but  tend  rather 

rease  it.16    In  this  country  it  does  not  seem  necessary  as  a  general 

Johnson  v.  Robertson,  156  la.  500,  Ann.  Cas.  1914 A  901;  Van  Sant 

N.  W.  585,  Ann.  Cas.  1915B  v.  Rose,  260  111.  401, 103  N.  E.  194,  49 

SSchadt  v.  Brill,  173  Mich.  647,  L.R.A.(N.S.)    186;  Jackson  v.   Stev- 

""•  W.  878,  45  L.RJL(N.S.)  726;  enaon,  156  Mass.  496,  31  N.  E.  691,  32 

d  v.  Miller,  139  N.  Y.  93,  34  A.  S.  R.  476;  Sanford  v.  Keer,  80  N. 

^.  756,  22  L.R.A.  182.  J.  Eq.  240,  83  Atl.  225,  40   L.R.A. 

^:e:  14  Ann.  Cas.  760.  (N.S.)    1090;    Columbia    College    v. 

Aldereon   v.   Cutting,  163   Cal.  Thacher,  87  N.  Y.  311,  41  Am.  Rep. 

Pao.  157,  Ann.  Cas.  1914A  1;  365;  Amerman  v.  Deane,  132  N.  Y. 

an  v.  Wells,  257  111.  167, 100  N.  355,  30  N.  E.  741,  28  A.  S.  R.  584;  Mo 

0,  Ann.  Cas.  1914A  901;  Sayles  Clure  v.  Leaycraft,  183  N.  Y.  36,  75 

ill,  210  Mass.  281,  96  N.  E.  712,  N.  E.  961,  5  Ann.  Cas.  45;  Orne  v. 

^-    Cas.  1912D  475,  41  L.R.A.(N.S.)  Fridenberg,  143  Pa.  St.  487,  22  Atl. 

Allen  v.  Barrett,  213  Mass.  36,  832,  24  A.  S.  R.  567. 

.  E.  575,  Ann.  Cas.  1913E  820.  Not€S.  21  A.  S.  R.  498;  95  A.  S.  R. 

_,,., See   IwjUHcnoNS,  vol.   14,   p.  221;  2  L.R.A.  200;  28  L.R.A.(N.S.) 

^O?  215 SPE0IPI0  Pebform^ob>  voL  706,  715;  5  Ann.  Cas.  48;  13  Eng.  Rul. 

"V^te      J°nnson  v-  Robertson,  156  la.  64,  ^   Sanford  v   Keer   80  N   J    Ea 

»U,  41  Am.  Rep.  365;  Amerman  v.  **£**;  Bn^  E^SS  2cMyl\  * 
Beane,  132  N.  Y.  355,  30  N.  E.  741,  £■  552, 6  Eng.  Rul.  Cas  702  See  also 
28  A.  S.H.  584.  Sayww  v.  Collyer,  28  Ch.  D.  103,  54 

14.  Ewertsen  v.  Gerstenberg,  186  HI.  ^  J-  Ch.  1,  51  L.  T.  N.  S.  723,  33  W. 
344,  57  N.  E.  1051,  51  L.R.A.  310;  R.  91,  13  Eng.  Rul.  Cas.  101. 
Kneip  v.  Schroeder,  255  111.  621,  99       Note:  28  L.R.A.(N.S.)  707. 
tt.  E.  617,  Ann.  Cas.  1913D  426 ;  Hart-       16.  McClure  v.  Leaycraft,  183  N.  Y. 
man  v.  Wells,  257  111.  167,  110  N.  E.  36,  75  N.  E.  961,  5  Ann.  Cas.  46. 
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rule  that  the  change  in  the  neighborhood,  to  furnish  ground  for  deny- 
ing relief,  be  due  to  a  cause  which  it  was  in  the  power  of  the  complain- 
ant to  prevent; 17  it  has  been  held  otherwise,  however,  in  England.18 
The  theory  of  a  change  in  circumstances  as  an  equitable  ground  for 
not  enforcing  a  restriction  is  solely  a  principle  of  equity  and  is  not  to 
be  considered  in  determining  the  legal  rights  of  parties.19  And  where 
an  injunction  is  denied  on  account  of  the  change  in  the  character  of 
the  locality  the  practice  has  been  adopted  of  awarding  in  lieu  thereof 
damages  to  the  extent  to  which  the  complainant's  property  will  be  in- 
jured upon  his  executing  a  release  of  the  restriction.20 

539.  Application  of  General  Rule. — In  a  leading  case  in  this  coun- 
try, where  owners  of  adjacent  premises  in  New  York  city  mutually 
covenanted  that  only  dwelling  houses  should  be  erected  thereon,  and 
subsequently  the  value  of  the  premises  for  any  but  trade  purposes  was 
greatly  impaired  by  the  general  advance  of  business,  and  the  erection 
and  operation  of  an  elevated  railway  in  the  street,  equitable  relief 
against  the  violation  of  the  restriction  was  denied.1  Likewise  an  in- 
junction against  the  violation  of  a  restriction  prohibiting  the  erection 
of  flats  or  tenement  houses  on  any  of  the  lots  of  a  New  York  city  block 
has  been  denied  on  account  of  a  change  in  the  character  -of  the  sur- 
rounding neighborhood  which  has  been  built  up  chiefly  with  houses 
of  this  character.2  On  the  other  hand  it  is  held  that  if  the  restriction 
is  still  of  substantial  value  to  the  dominant  lot,  a  court  of  equity  will 
restrain  its  violation  notwithstanding  «,  general  changed  condition  of 
the  neighborhood.8  And  the  fact  that  most  of  the  premises  in  the 
locality  are  no  longer  used  for  residences  has  been  held  not  to  deprive 
a  person  who  still  resides  there  of  the  right  to  enforce  a  restriction 
against  "any  business  injurious  or  offensive  to  the  neighboring  inhab- 
itants." 4  It  has  also  been  held  that  though  there  may  be  cases  in 
which  on  account  of  a  change  in  use  a  restriction  may  have  become  of 
no  substantial  value  to  the  dominant  lot  and  for  such  reason  a  court  of 


17.  Columbia  College  v.  Thacher,  87  1.  Columbia  College  v.  Thachex,  87 
N.  Y.  311,  41  Am.  Rep.  365  ;  McClure  N.  Y.  311,  41  Am.  Rep.  365. 

v.  Leaycraft,  183  N.  Y.  36,  75  N.  E.  2.  Amerman  v.   Deane,  132  N.  Y. 

961,  5  Ann.  Cas.  45.  355,  30  N.  E.  741,  28  A.  S.  R.  584;  Mc- 

Note:  28  L.R.A.(N.S.)  715.  Clure  v.  Leaycraft,  183  N.  Y.  36,  75 

18.  Sayers  v.  Collyer,  28  Ch.  D.  103,  N.  E.  961.  5  Ann.  Cas.  45. 

54  L.  J.  Ch.  1,  51  L.  T.  N.  S.  723,  3.  Sanford  v.  Keer,  80  N.  J.  Eq.  240, 

33  W.  R.  91,  13  Eng.  Rul.  Cas.  101.  83  Atl.  225.  40  L.R.A.(N.S.)    1090; 

19.  Welch  v.  Austin,  187  Mass.  256,  Rowland  v.  Miller,  139  N.  Y.  93,  34  N. 
72  N.  E.  972,  68  L.R.A.  189  (statutory  E.  765,  22  L.R.A.  182;  Brown  v.  Hu- 
proceeding  to  determine  validity,  nar  ber,  80  Ohio  St.  183,  88  N.  E.  322,  28 
ture  and  extent  of  restriction).  L.R.A.(N.S.)   705;  Landell  t.  Hamil- 

Note:  28  L.R.A.(N.S.)  707.  ton,  175  Pa.  St.  327,  34  AtL  663,  34 

20.  Amerman  v.  Deane,  132  N.  Y.  L.R.A.  227. 

355,  30  N.  E.  741,  28  A.  S.  R.  584.  See  Note:  28  L.R.A.(N.S.)  719. 

also  Jackson  v.  Stevenson,  156  Mass.  4.  Rowland  v.  Miller,  139  N.  Y.  93, 

496,  31  N.  E.  691,  32  A.  S.  R.  476.  34  N.  E.  765, 22  L.R.A.  182. 
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equity  will  not  lend  its  aid  to  enforce  it  and  retard  improvements,  yet, 
80  long  as  the  restriction  is  of  substantial  value  to  the  dominant  lot, 
equity  will  enforce  it  irrespective  of  a  change  in  its  use  and  the  charac- 
ter <xf   the  surrounding  locality.6    The  mere  fact  that  the  business  of  a 
c*ty    is    spreading  towards  a  restricted  residential  section  and  that  the 
comrt  naay  be  of  the  opinion  that  in  the  near  futufe  the  property  in  the 
restricted  area  will  be  chiefly  valuable  for  general  business  purposes, 

►t  show  such  a  change  in  the  character  of  the  neighborhood  as  to 
a  court  in  refusing  to  enjoin  a  violation  of  the  restriction.6 
'•  Abandonment  of  Neighborhood  Scheme. — Where  building  re- 
are  imposed  as  a  part  of  a  general  building  scheme,  there 
3  such  a  systematic  violation  by  many  of  the  several  lot  owners 
affect  a  change  in  the  locality  and  abandonment  of  the  general 
>  justifying  the  court  in  denying  to  a  lot  owner  who  may  not 
"violated  the  restriction  equitable  relief  against  further  viola- 
r      In  a  neighborhood  scheme,  the  burden  follows  the  benefit, 
le  mutual  benefit  accruing  to  all  and  to  each  which  makes  it 
table  for  any  one  so  benefited  to  repudiate  the  burden  to  the  in- 
rf  the  others.    If,  therefore,  the  parties  in  interest,  by  express 
passive  acquiescence,  permit  such  violations  of  the  plan  or 
.e  as  destroy,  wholly  or  partially,  the  benefit  therefrom,  they  have 
orresponding  extent  absolved  each  other  from  its  burden.8    The 
lat  a  small  number  of  the  lot  owners  have  violated  the  restric- 
-does  not  show  such  a  change  in  or  abandonment  of  the  scheme 
preclude  a  lot  owner  from  thereafter  enforcing  it,  and  this  is 
.ally  true  where  the  restriction  covers  a  large  tract  and  the  inf  rac- 
have  not  been  in  the  immediate  locality  affected  by  the  infraction 
estion.9 


^XiandeU  v.  Hamilton,  175  Pa.  St.  Notes:  28  L.R.A.(N.S.)  708,  709;  5 

4  Atl.  663, 177  Pa.  St.  23,  35  Atl.  Ann.  Cas.  49;  14  Ann.  Cas.  760;  Ann. 

L.R.A.  227.  Cas.  1915B  147. 

lEvans  v.  Foss,  194  Mass.  513,  80  8.  Sanford  v.  Keer,  80  N.  J.  Eq. 


^  ^t-  587,  11  Ann.  Cas.  171,  9  L.R.A.   240,  83  Atl.  225,  40  L.R.A.(N.S.)  1090. 

v  ^^-)  1039.  9.  Alderson  v.  Cutting,  163  Cal.  503, 

iAf^      ZEwertsen  v.  Gerstenberg,  186  HI.   126   Pac.   157,  Ann.   Cas.   1914A   1 ; 

V^>       57  N.  E.  1051,  51  L.R.A.  310;   O'Gallagher  v.  Lockhart,  263  111.  489, 

~^**son  v.  Robertson,  156  la.  64,  135  105  N.  E.  295,  52  L.R.A.(N.S.)  1044; 

~  -      ~W.   585,   Ann.    Cas.   1915B   137 ;   Johnson  V.  Robertson,  156  la.  64,  135 

X^^fes  v.  Pawlowski,  98  Mich.  110,  56  N.   W.   585,   Ann.   Cas.   1&15B   137 ; 

» •  ^VV.  1105,  39  A.  S.  R.  522,  22  L.R.A.    Sayles  v.  Hall,  210  Mass.  281,  96  N.  E. 

Wa  ;  Ocean  City  Ass'n  v.  Chafant,  65  712,  Ann.  Cas.  1912D  475,  41  L.R.A. 

.  T*.  J.  Eq.  156,  55  Atl.  801, 1  Ann.  Cas.    (N.S.)  625;  Schadt  v.  Prill,  173  Mich. 

601 -,  Chelsea  Land,  etc.,  Co.  v.  Adams,   647,  139  N.  W.  878,  45  L.R.A.(N.S.) 

71  K.  J.  Eq.  771,  66  Atl.  180, 14  Ann.   726. 

Cas.  758;  Bedford  v.  British  Museum,       Notes:  14  Ann.  Cas.  760;  Ann.  Cas. 
2  Myl.  &  K.  552,  6  Eng.  Rul.  Cas.  702.   1915B  147. 
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I.  Introductory 

1.  Scope  of  Article. — This  article  ia  intended  as  a  genera!  treat- 
ment of  the  venue  of  actions.  Pertinent  constitutional  and  statutory 
provisions,  and  therefore  the  extent  of  legislative  power  in  this  regard, 
will  necessarily  be  examined,  and  the  ancient  distinction  between  local 
and  transitory  actions,  Btill  of  importance  despite  frequent  legislative 
enactments  looking  to  its  abolition,  will  be  noted,  as  will  the  effect 
on  venue  of  the  residence  or  domicil  of  the  parties,  and  that  consider- 
able body  of  law  relating  to  change  of  venue,  though  this  is.sometimes 
regarded  as  separate  and  distinct  from  the  general  subject.  Attention 
will  be  directed  to  the  extraordinary  power  of  equity  to  entertain  cer- 
tain actions,  even  though  local  in  essence,  regardless  of  the  jurisdiction 
wherein  they  are  brought,  although  as  this  power  is  an  essential  and 
distinctive  function  of  courts  of  equity,  being  a  necessary  means  for 
the  full  administration  of  equity,  the  treatment  here  permissible  is 
wholly  inadequate.  For  a  comprehensive  examination  of  this  and 
related  powers,  recourse  must  be  had  to  the  general  title  Equity,  and 
to  related  subjects.  The  venue  or  territorial  jurisdiction  in  criminal 
cases  has  been  considered  in  another  place,1  inquiry  in  this  article 
being  limited,  in  so  far  as  criminal  matters  are  concerned,  to  the 
change  of  venue  in  criminal  cases.  Frequently  cases  seeming  to  in- 
volve questions  of  venue  turn  on  the  enforceability  in  one  jurisdiction 
of  rights  existing  under  the  laws  of  another  state.  Such  cases,  and  the 
questions  they  present,  are  beyond  the  scope  of  this  article  and  are 
elsewhere  examined.*  So  the  right  to  sue  in  a  federal  court,  or  the 
right  to  transfer  a  cause  brought  in  a  state  court,  to  a  federal  tribunal 
on  the  ground  of  diverse  citizenship,  while  involving  to  some  extent 
a  question  of  venue,  pertains  essentially  to  other  branches  of  raw  and 
is  considered  in  connection  therewith.* 

2.  Definition;  Historical.— In  legal  phraseology  "venue"  means  the 
county  wherein  a  cause  is  to  be  tried,  having  been  originally  employed 
to  indicate  the  county  from  which  the  jury  was  to  come.4  Anciently 
a  jury  of  one  county  could  not  try  any  matter  arising  in  another 
county.  A  foreign  county  was  almost  as  formidable  a  thing  as  a  for- 
eign country.  Originally,  therefore,  all  actions  were  local.'  This 
arose  out  of  the  constitution  of  the  old  jury,  who  were  but  witnesses  to 
prove  or  disprove  the  allegations  of  the  parties,  and  hence  every  case 

1.  See  Criminal.  Law,  vol.  8,  pp.  6.  Little  v.  Chicago,  etc.,  R.  Co.,  65 
88-104.  Minn.  48,  67  N.  W.  846,  60  A.  S.  E. 

2.  See  Conflict  of  Laws,  vol.  5,  p.  421,  33  L.R.A.  423;  Coleman  v.  Luck- 
903.  singer,  224  Mo.  1,  123  S.  W.  441,  26 

3.  See  Removal  or  Causes,  vol.  23,  L.R.A.(N.S-)  934;  Brown  v.  Caldwell, 
p.  593  et  seq.;  United  States  Courts,  10  Serg.  &  R.  (Pa.)  114,  13  Am.  Dec. 
ante,  p.  15  et  seq.  660,   overruled  on    another   point  by 

4.  Sullivan  v.  Hall,  86  Mich.  7,  48  Lancaster  v.  De  Normaudie,  1  Wharf. 
N.  W.  646,  13  L.R.A.  556.  (Pa.)  49. 
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*ad  to  \>e  tried  by  a  jury  of  the  vicinage,  who  were  presumed  to  have 
Personal  knowledge  of  the  parties  as  well  as  of  the  facts.    But,  as  cir- 
cu*nstances  and  conditions  changed,  the  courts  modified  the  rule  in 
ftcfc,  although  not  in  form.    For  that  purpose  they  invented  a  fiction 
by  wliidi  a  party  was  permitted  to  allege,  under  a  videlicet,  that  the 
place  ^wiiere  the  contract  was  made  or  the  transaction  occurred  was  in 
zny  coxxnty  in  the  realm.    They  then  took  on  themselves  to  determine 
when  tilxis  fictitious  averment  should  and  when  it  should  not  be  travers- 
able.      They  would  hold  it  not  traversable  for  the  purpose  of  defeating 

it  was  invented  to  sustain,  but  always  traversable  for  the  pur- 
contesting  a  jurisdiction  not  intended  to  be  protected  by  the 
Those  actions  in  which  it  was  held  not  traversable  came  to  be 
as  transitory,  and  those  in  which  it  was  held  traversable  as 
actions.6    The  reason  for  continuing  U>  regard  any  actions  as 
it;  has  been  suggested,  was  that  such  causes  of  action  as  could, 
tilaeir  nature,  arise  only  in  one  place,  and  therefore  were  con- 
fcVder^cl    local,  and  to  be  redressed  only  by  local  actions,  did  not  arise 
with     "the  frequency  of  the  other  class,  and  did  not  press  upon  the 
coinrfcs    sufficiently  to  induce  them  to  include  them  in  the  fiction  in- 
veat-^<fl   to  sustain  the  other  class  of  actions,  and  as  to  them  the  courts 
coatixxixxed  bound  by  the  idea  of  the  place  at  which  they  arose.7    In 
&d    I>*^sent  stage  of  jurisprudence  the  importance  of  the  distinction 
be^w^^x*  local  and  transitory  actions  has  of  course  sensibly  diminished. 
Irv^  Ar^xHje  0f  actions  in  most  jurisdictions  is  wholly  regulated  by  stat- 
ute, «Ltxd  frequently  the  character  of  the  action  is  important  only  when 
ft^ox^xgn  cause  0f  action  is  involved. 

y*  Legislative  Power  ;  Determination  op  Venue  by  Parties  to 

Action 

3.  Power  of  Legislature  Generally. — As  a  general  proposition  the 
venue  of  civil  actions  is  a  matter  purely  and  absolutely  within  the 
legislative  discretion,  no  rights  in  this  regard  being  secured  by  the 
conventional  constitutional  provision  for  the  protection  of  the  indi- 
vidual. Whether  this  discretion  is  wisely  exercised  so  as  to  bring  fair 
results  it  is  not  important  to  inquire.  Once  the  power  to  legislate  on 
the  subject  and  determine  the  venue  of  aoctions  is  found  to  exist,  the 
wisdom  of  its  exercise  is  not  a  judicial  question.  Of  course,  if  a  stat- 
ute should  be  enacted  which  is  plainly,  manifestly,  and  beyond  a  rea- 
sonable doubt  obnoxious  to  the  charge  of  depriving  a  party  of  any  con- 

6.  MeKenna  v.  Fisk,  1  How.  241,  1,123  S.  W.  441,  26L.R.A(N.S.)  934; 
11  TJ>  S.  (L.  ed.)  117;  Kenney  v.  Greer,  Shaver  v.  White,  6  Munf.  (Va.)  110, 
13  111.  432,  54  Am.  Dee.  439 ;  Little  v.  8  Am.  Dee.  730.  See  infra,  par.  20. 
Chicago,  etc.,  R.  Co.,  65  Minn.  48,  67  7.  Coleman  v.  Lncksinger,  224  Mo. 
N.  W.  846,  60  A.  S.  B.  421,  33  L.R.A.  1, 123  S.  W.  441,  26  L.R.A.(N.S.)  934. 
423;  Coleman  v.  Lncksinger,  224  Mo. 
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stitutional  right,  then  it  is  to  be  declared  void,  but  a  mere  difference 
of  judgment  between  the  legislature  and  the  courts  relating  to  the 
wisdom  of  its  action-  affords  no  ground  for  interference.  Thia  accords 
with  general  principles  of  constitutional  law.8  So  the  defendant  in 
a  civil  suit  has  no  constitutional  right  to  be  sued  in  the  county  of  his 
residence,  this  conclusion  being  supported  by  the  fact  that  at  common 
law  the  venue  of  an  action  was  governed  not  by  the  defendant's  resi- 
dence but  by  the  nature  of  the  action,  whether  local  or  transitory,  and 
that  the  right  of  a  defendant  to  be  sued  in  the  county  of  his  residence 
grows  out  of  a  statutory  modification  of  the  common  law.  And  a  stat- 
ute requiring  all  actions,  with  certain  exceptions,  to  be  tried  in  the 
county  in  which  the  defendant  resides,  does  not  violate  the  fourteenth 
amendment  to  the  federal  constitution  by  reason  of  the  fact  that  it  is 
construed  to  exclude  corporations.*  Frequently  this  view  is  necessi- 
tated by  constitutional  provisions  such  as  those  requiring  actions  re- 
lating to  realty  to  be  commenced  in  the  county  in  which  the  land  is 
situated,  or  requiring  all  civil  and  criminal  business  to  be  tried  in  the 
county  in  which  it  arises.  However,  in  some  jurisdictions  there  are 
constitutional  provisions  expressly  requiring  all  civil  actions,  with 
some  exceptions,  to  be  tried  in  the  county  in  which  .the  defendant 
resides.  But  even  such  a  provision  is  not  violated  by  a  statute  requir- 
ing actions  against  a  railroad  company  to  be  tried  in  the  county  in 
which  the  cause  of  action  originated.  And  a  statute  providing  that  an 
individual  must  be  sued  in  the  county  of  his  residence,  but  that  suits 
against  a  corporation  may  be  brought  in. any  county  in  which  the  cor- 
poration does  business  by  agents,  does  not  violate  a  constitutional  pro- 
vision that  corporations  shall  he  subject  to  be  sued  in  all  courts  in  like 
cases  as  natural  persons.  But  an  act  of  Congress  providing  that  ac- 
tions in  the  courts  of  a  certain  territory  shall  be  instituted  in  the 
county  in  which  the  defendant  resides  or  may  be  found  deprives  the 
territorial  legislature  of  the  power  to  require  actions  relating  to  real 
estate  to  be  brought  in  the  county  in  which  the  land  is  situated.1*  A 
statute  allowing  an  action  concerning  realty  situated  in  several  coun- 
ties to  be  brought  in  any  one  of  the  counties  wherein  it  lies  does  not 
offend  a  constitutional  provision  that  all  civil  and  criminal  business 
arising  in  any  county  must  be  tried  therein.11  In  prescribing  the 
venue  of  actions  against  foreign  corporations  the  legislature  has  per- 
haps broader  powers  than  it  possesses  with  regard  to  actions  generally. 
Thus  it  is  competent  for  the  legislature,  for  the  purposes  of  litigation 
and  venue,  to  make  the  residence  of  a  corporation  which  transacts  its 

8.  Allen  v.  Smith,  84  Ohio  St.  283,  note.    See  infra,  par.  23. 

95  N.  E.  829,  Ann.  Cas.  1912C  611.       10.  Note:  Ann.  Cas.  1912C  614. 
And    see   generally,    Constitutional      11.  Portal  Tel.  Cable  Co.  v.  Oregon 
Law,  vol.  S,  p.  107  et  acq.  Short  line  B.  Co.,  23  Utah  474,  65  Pas. 

9.  Allen  v.  Smith,  84  Ohio  St.  283,   735,  90  A.  S.  R.  705. 
95  N.  E.  829,  Ann.  Cas.  1912C  611  and 
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covporate  business  within  the  state  at  any  place  therein  where  such 
business  is  conducted.1*  * 

4.    Rule  as  to  Change  of  Venue. — The  power  of  the  legislature  to 

confer  a.  right  to  a  change  of  venue  in  a  civil  action  does  not  seem  to 

Aavo  come  before  the  courts  for  adjudicatidh.    That  the  power  is  exist- 

*nt  aiicl  that  changes  of  venue  in  civil  action,  like  other  questions  of 

J&nxz^,    lie  within  the  discretion  of  the  legislature,  to  be  allowed  or 

u©**  i  &<3L   «s  to  it  seems  best,  is,  however,  apparently  assumed  by  all  the 

cases    -wherein  such  changes  are  involved.18    Furthermore,  the  right 

of  an    accused  to  trial  in  the  county  wherein  his  offense  is  committed, 

looki 

a 

ilk 

via 

of 

si 
a 


8^J  orally  deemed  witKin  the  protection  of  constitutional  provisions 
~  ~  to  the  preservation  'of  personal  rights,  is  universally  considered 

privilege,  which  the  accused  is  competent  to  waive.    Accord- 
statutes  granting  the  accused  the  right  to  a  change  of  venue 
o^rtain  conditions  exist,  as,  for  example,  such  a  strong  current 
c  opinion  as  to  his  guilt  as  to  render  his  impartial  trial  impos- 
everywhere  sustained.14    Indeed,  the  right  of  an  accused  to 
and  impartial  trial  would  seem  almost  to  require  the  passage  of 
statute,  and  has  been  held  of  such  paramount  importance  as  to 
a  change  of  venue  even  in  the  absence  of  statute. u    It  is  not 
that  the  state  be  granted  a  like  right  even  though  the  grant- 
t-  _—      special  privilege  is  prohibited  by  the  constitution.16    A  con- 

^"^ional  guaranty  that  an  accused  person  shall  have  a  trial  by  an 

jury  of  the  county  or  district  in  which  the  offense  is  alleged 

bee$  committed  has  been  construed  not  to  require  that  the  trial 

"fc«ke  place  within  the  judicial  district  where  the  indictment  is 

>  the  term  district  not  being  used  in  the  sense  of  judicial  district 

the  guaranty  the  venue  of  a  trial  may  on  motion  of  the  accused 

xiged  to  an  adjoining  county  regardless  of  the  district  wherein 
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.  .   ^  *      lUght  of  State  to  Change. — Although  the  authority  of  the  legis- 
v*-*^^  to  allow  changes  of  venue  in  appropriate  cases  on  the  motion  of 
*        focused  is  nowhere  doubted,  there  is  considerable  conflict  on  the 
^^tion  0f  the  constitutionality  of  laws  providing  for  a  change  of 
^feiiv*^  ^Q  criminal  prosecutions  on  the  application  of  the  state,  on  or 
^F  "tkxe  court  on  its  own  motion.    If  there  is  no  constitutional  stipula- 
tion qq  ^0  the  place  of  trial  of  persons  accused  of  crime,  provision  mere- 
ty  V>eing  made  that  they  shall  have  a  speedy  public  trial  by  an  impar- 
^^  jury,  that  trial  by  jury  shall  remain  inviolate,  or  the  like,  such 

12.  Note :  70  L.R.A.  703.    And  see  16.  See  infra,  par.  30. 

Foreign  Corporations,  vol.  12,  p.  117  16.  State  v.  Hauptly,  86  Wash.  199, 

et  seq.                 •  149  Pac.  705,  L.R.A.1915F  920. 

13.  See  infra,  par.  30  et  seq.  17.  State  v.  McCarty,  52  Ohio  St. 

11  Oborn  v.  State.  143  Wis.  2A0.  363,  39  N.  E.  1041,  27  L.R.A.  534. 
126  N.  W.  737,  31  L.It.A.(N.S.)  966. 
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laws  are  generally  sustained,18  though  there  is  also  authority  to  the 
contrary.19  TBus,  it  has  been  held  that  a  statute  is  not  unconstitu- 
tional which  provides  for  a  change  of  the  place  of  a  criminal  trial  to 
another  county  on  the  application  of  the  state's  attorney,  when  a  fair 
and  impartial  trial  cannotrbe  had  in  the  county  of  the  offense.  The 
right  of  trial  by  jury  secured  by  the  constitution,  it  is  insisted,  is  that 
right  as  it  existed  at  common  law,  and  at  common  law  the  right  of 
trial  by  a  jury  in  the  county  of  the  offense  was  a  general  one,  not  un- 
conditional, but  always  subject  to  the  exception  that  the  indictment 
might  be  removed  and  the  trial  take  place  in  another  county,  either 
on  the  application  of  the  prosecution  or  the  defendant,  when  necessary 
to  secure  a  fair  and  impartial  trial,  and  without  substantial  difference 
between  felonies  and  misdemeanors,  except  as  to  the  degree  of  proof 
necessary  to  procure  the  change.**  A  like  view  is  taken  in  some  juris- 
dictions even  though  the  constitution  specifically  provides  that  persons 
accused  of  crime  shall  have  a  speedy  public  trial  by  an  impartial  jury 
of  the  county  or  district  in  which  the  offense  was  committed.1  So  a 
statute  allowing  a  court  on  its  own  motion  to  make  a  change  of  venue, 
when  it  appears  that  the  accused  is  being  tried  in  the  wrong  county, 
has  been  upheld.*  The  weight  of  authority  is,  however,  apparently 
to  the  effect  that  a  change  of  venue  on  the  application  of  the  state  is 
absolutely  repugnant  to  constitutional  provisions  requiring  trial  by  a 
jury  of  the  vicinage.*  The  constitutions  of  several  states  expressly  or 
impliedly  authorize  the  legislature  to'pass  Btatutes  providing  for  a 
change  of  venue  on  the  application  of  the  state.  On  the  other  hand, 
a  few  state  constitutions,  in  language  equally  explicit,  witnhold  power 
to  change  the  venue  from  the  county  where  the  crime  was  committed 
over  the  objection  of  the  accused.*  According  to  some  authorities  the 
legislature  has  the  constitutional  power  to  pass  a  special  law  directing 
a  court  to  transfer  an  indictment  for  murder  pending  therein  to  an- 
other district  for  trial.  It  is  held  that  such  act  is  not  opposed  to  an 
article  of  the  constitution  which  provides  that  "all  law3  of  a  general 
nature  shall  have  a  uniform  operation; "  nor  is  it  in  character  and 
effect  a  judicial  sentence  or  judgment,  and  therefore  not  within  the 
province  of  the  legislature,  but  solely  within  the  province  of  the  judi- 
cial department.' 

18.  Notes:L.R.A.1915F922;3Ann.   146  Pac.  1066,  L.R.A.1915F  922  and 


Caa.  198. 

19.  People  v.  Powell,  87  Cal.  348,  25 
Pac.  481,  11  L.R.A.  75. 

Note:  L.RJ.J915F  930. 

20.  Barry  v.  Traux,  13  N.  D.  131, 
99  N.  W.  769, 112  A.  S.  R.  662,  3  Ann. 
Cas.  191  and  note,  65  I  R.A.  762. 

-1.  State  v.  Holloway,  19  N.  M.  528, 


Note:  3  Ann.  Cas.  198. 

2.  Welty  v.  Ward,  164  Ind.  457,  73 
N.  E.  889,  3  Ann.  Cas.  550. 

Note:  3  Ann.  Cas,  197. 

3.  Notes:  L.R.A.1915F  927;  3  Ann. 
Cas.  197, 198. 

4.  Note:  3  Ann.  Cas.  198. 

6.  Note:  L.R.A.1915F  929       , 
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*5.    'Waiver  Generally. — A  requirement  as  to  the  particular  district 
or  county  in  which  a  suit  on  a  transitory  cause  of  action  shall  be 
brought  is  commonly  regarded  as  modal  or  formal^  and  therefore  the 
,,,^-r        ^  G£  wajver>  ^ther  express  or  implied,  by  the  parties.    That  the 
is  tried  in  a  county  other  than  that  declared  by  statute  the  prop- 
for  its  trial  does  not  go  to  the  jurisdiction  and  does  not  in- 
the  judgment.6    This  is  true  as  well  in  the  case  of  federal  as 
statutes.7    Thus,  the  exemption  of  national  banks  from  suits 
courts  elsewhere  than  in  the  county  or  city  in  which  such 
are  located  was  prescribed  for  the  convenience  of  those  banks, 
el  privilege  which  they  can  waive.8    A  public  officer  may  decline 
1  himself  of  a  statute  making  suits  against  him  for  acts  done 
official  capacity  triable  in  a  particular  place.9    And  a  foreign 
may  waive  improper  venue  in  an  action  to  which  it  is  a 
10    In  many  jurisdictions  a  like  ruling  is  made  with  regard  to 
s  essentially  local  in  character,  as  actions  for  damages  for  in- 
"to  realty,11  even  though  the  realty  is  located  in  another  state.12 
ing  to  other  authorities,  however,  a  court  cannot  by  waiver  be 
jurisdiction  of  a  local  action  which  properly  should  have  been 
t  elsewhere.13    This  is  certainly  true  if  in  making  a  decree  the 
^vould  act  directly  upon  realty  situated  outside  of  its  territorial 
ction.    So,  where  a  statute  specifically  provides  that  actions  for 
covery,  partition,  determination  of  an  interest  or  sale  of  real 
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^wXcCormick  Harvesting  Mach.  Co.  Ann.  Cas.  1915D  1087. 
r  gathers,  134  U.  S.  41,  10  S.  Ct.       8.  Charlotte  First  Nat.  Bank  v.  Mor- 

??;*»      B3  U.  S.  (L.  ed.)  833;  U.  S.  v.  gan,  132  U.  S.  141, 10  S.  Ct.  37,  33  U. 

n     *^W,  237  U.  S.  1,  35  S.  Ct.  459,  59  S.  (L.  ed.)  282;  Cooke  v.  State  Nat. 

rJA_^=*-     (L.  ed.)  813,  Ann.  Cas.  1916 A  Bank,  52  N.  Y.  96, 11  Am.  Rep.  667. 
O  ^  »     Kirby  v.  Union  Pac.  B.  Co.,  51       Note:  56  L.R.A.  693. 
S^V2*-    509»  119  Pac-  1042>  Ann.  Cas.       9.  Note:  Ann.  Cas.  1912C  346. 
^*r^B  461;  Kenney  v.  Greer,  13  111.       10.  Note:  70  L.R.A.  702. 
V^^>  54  Am.  Deo.  439  and  note;  Fred       11.  Miller  v.  Madera  Canal,  etc.,  Co., 

^*^VYer  Brewing  Co.  v.  Capital  Ins.  Co.,  155  Cal.  59,  99  Pac.  502,  22  L.R.A. 

-££1  la.  590,  82  N.  W.  1023,  82  A  S.  R.  (N.S.)  391. 

~<9;  In  re  Ellis,  55  Minn.  401,  56  N.       Notes:  22  A.  S.  R.  24;  3  Ann.  Cas. 

^  •  1056,  43  A.  S.  R,  514,  23  L.R. A.  345 ;  Ann.  Cas.  1913E  597. 
*87;  State  v.  District  Ct.,  40  Mont.       12.  Sentenis  v.  Ladew,  140  N.  Y. 

359,  106  Pac  1098,  135  A  S.  R.  622.  463,  35  N.  E.  650,  37  A.  S.  R.  569. 

7.  St.  Louis,  etc.,  R.  Co.  v.  McBride,       Note:  3  Ann.  Cas.  345. 
141  U.  S.  127,  11  S.  Ct.  982,  35  U.  S.       13.  Rogers  v.  Cady,  104  Cal.  288,  38 

(L.  ed.)  659;  Texas,  etc.,  R.  Co.  v.  Cox,  Pac.  81,  43  A.  S.  R.  100;  Kenney  v. 

145  U.  S.  593,  12  S.  Ct.  905,  36  U.  S.  Greer,  13  111.  432,  54  Am.  Dec.  439 ; 

(L.  ed.)  829;  Central  Trust  Co.  v.  Mc-  Nashville  v.  Webb,  114  Tenn.  432,  85 

George,  151  U.  S.  129,  14  S.  Ct.  286,  S.  W.  404,  4  Ann.  Cas.  1169 ;  Conant 

38  U.  S.  (L.  ed.)  98;  Ingersoll  v.  Cor-  v.  Deep  Creek,  etc.,  Val.  Irrigation  Co., 

am,  211  U.  S.  335,  29  S.  Ct.  92,  53  U.  23  Utah  627,  66  Pac.  188,  90  A.  S.  R. 

S.  (L.  ed.)  208;  Thames,  etc.,  Marine  721;  State  v.  Superior  Court,  40  Wash. 

Ins.  Co.  v.  United  States,  237  U.  S.  19,  555,  82  Pac.  877,  111  A.  S.  R.  925  and 

35  S.  Ct.  496,  59  U.  S.  (L.  ed.)  821,  note,  2  L.RA.(N.S.)  395. 
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property  must  be  brought  in  the  county  where  the  real  property  is 
situated,  there  can  be  no  jurisdiction  of  the  subject  matter  of  such  an 
action  in  any  othe/  county.  If  the  court  is  asked  to  act  on  the  person 
of  the  defendant  the  action  may  be  tried  in  any  county  where  the  de- 
fendant may  be  served  and  a  lack  of  jurisdiction  over  him  may  be 
waived,  but  when  the  court  ia  called  on  to  act  on  real  estate  it  is  essen- 
tial that  the  action  shall  be  brought  within  the  prescribed  territorial 
jurisdiction,  and  if  not  brought  there  the  court  is  without  power  to 
adjudicate  the  issues  either  with  or  without  the  consent  of  the  parties.1* 
The  rule  is  unaffected  by  a  statute  providing  that  actions,  when 
brought  within  the  wrong  county,  may  be  prosecuted  to  a  termination, 
unless  abated  by  plea  of  defendant  Such  an  act  does  not  apply  to  a 
local  action  when  brought  in  the  wrong  county.  Consent  itself  can- 
not give  jurisdiction.1' 

7.  Acts  Constituting  Waiver;  Finality. — Failure  specifically  to  ob- 
ject to  a  wrong  venue  before  demurring  or  pleading  to  the  merife  is 
generally  held  sufficient  to  constitute  a  waiver.1*  And  where  a  defend- 
ant company  has  submitted  itself  to  the  jurisdiction  of  the  court,  such 
voluntary  action  cannot  be  overruled  at  the  instance  of  stockholders 
and  creditors,  not  parties  to  the  suit  as  brought,,  but  who  have  been 
permitted  to  become  such  by  an  intervening  petition.11  However,  a 
rule  of  a  federal  circuit  court  which  treats  as  a  general  appearance  a 
special  appearance  by  a  party  sued  in  the  wrong  federal  district,  made 
solely  for  the  purpose  of  objecting  to  the  jurisdiction,  without  stating 
that  if  the  purpose  for  which  the  special  appearance  is  made  shall  not 
be  sanctioned  or  sustained  by  the  court,  he  will  appear  generally  in  the 
case,  is  invalid,  as  substantially  impairing  his  right  under  a  federal 
statute  to  appear  specially  and  object  to  the  jurisdiction  of  the  court, 
and  bring  an  adverse  decision  directly  to  the  supreme  court  for  re- 

14.  Martin  v.  Battey,  87  Kan.  682,  Thames,    etc,    Marine    Ins.    Co.     v. 
125  Pac.  88,  Ann.  Cas.  1914A  440.  United  States,  287  U.  S.  19,  35  8.  Ct. 

15.  Nashville   v.    Webb,   114   Tens.  496,  59  U.  S.  (L.  ed.)  821,  Ann.  Cas. 
432,  85  S.  W.  404,  4  Ann.  Cas.  1169.  1915D  1087;  U.  S.  v.  Hvoslef,  237  U. 

16.  St.  Louis,  etc.,  R.  Co.  v.  Mc-  S.  1,  35  S.  Ct  459,  59  IT.  8.  (L.  ed.) 
Bride„141  U.  S.  127,  11  S.  Ct.  982,  35  813,  Ann.  Cas.  1916A  286;  Baker  v. 
U.  S.  (L.  ed.)  659;  Texas,  etc.,  R.  Co.  Union  Stock  Yards  Nat.  Bank,  63  Neb. 
v.  Cox,  145  IT.  S.  593, 12  S.  Ct.  905,  36  801,  89  N.  W.  269,  93  A.  B.  R»  484; 
U.  S.  (L.  ed)  829;  Central  Trust  Co.  Ohio  Southern  B.  Co.  v.  Morey,  47  ' 
v.  McGeorge,  151  U.  S.  129,  14  S.  Ct  Ohio  St.  207,  24  N.  E.  269,  7  L.R.A. 
286,  38  U.  S.  (I*  ed.)  98;  Ioterior  701 ;  Snyder  v.  Philadelphia  Co.,  54  W. 
Constr.,  etc.,  Co.  v.  Gibney,  160  U.  S.  Va.  149,  46  S.  E.  366,  102  A.  S.  R. 
217,  16  S.  Ct.  272,  40  U.  S.  (L.  ed.)  941, 1  Ann.  Cas.  225,  63  L.R.A.  896. 

401;  Ingersoll  v.  Coram,  211  U.  S.  335,       Note:  3  Ann.  Cas.  345. 
29  S.  Ct.92,  53  U.  S.  (L.  ed.)   208;       17.  Central  Trust  Co.  v.  McQeorge, 
Kreigb  v.  Westinghouse,  214  U.  S.  249,  151  U.  S.  129, 14  S.  Ct  286,  38  U.  S. 
20  S.  Ct  619,  53  U.  8.  <L.  ed.)  984;    (L.  ed.)  98. 
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view."     And  a  state  statute  substantially  similar  to  that  rule  does  not 

apply  to  federal  courts  in  the  state.19    Failure  to  object  to  the  venue 

lefore  pleading  to  the  merits  does  not  seem  to  import  a  waiver  where 

it  is    eL  question  of  a  waiver  by  a  public  officer  of  his  right  to  have  a 

suit    brought  against  him  for  acts  done  in  his  official  capacity  tried  in 

a  po.i*t>icular  county.20    A  stipulation  for  the  removal  of  a  cause  to  an- 

county  waives  an  objection  that  it  was  not  brought  in  the  proper 
l 

limitation  of  Venue  by  Contract. — The  question  as  to  the  va- 
of  a  stipulation  in  a  contract  restricting  the  venue  of  actions 
is  involved  in  some  doubt.    The  true  test  seems  to  be  whether 
contract  is  so  improvident  and  unreasonable — such  an  abne- 
of  legal  rights — that  the  judiciary,  for  the  protection  of  man- 
ill  refuse  to  recognize  it.8    Accordingly,  in  some  instances  lim- 
on  the  venue  have  been  sustained.    Thus  a  condition  in  a  sale 
a£r^^>x~x~ient  that  in  case  any  litigation  arises  in  connection  with  the 
tra:n«»  ction,  the  trial  will  be  held  only  in  a  certain  city,  the  place 

the  vendors  carried  on  business,  has  been  held  binding.8    And 

sse  in  a  contract  for  a  tour  to  conduct  entertainments,  the  per- 

^Knce  of  which  will  extend  into  several  countries,  that  suits  upon 

llbe  brought  in  the  country  where  the  contracting  parties  are 

[led,  has  been  ruled  valid,  and  enforced  by  the  courts  of  other 

-ies.4  However,  in  actual  practice  the  courts  in  general  refuse  to 

^t;  or  enforce  contractual  provisions  to  the  effect  that  any  action 

on  the  contract  shall  be  brought  in  a  certain  court  or  in  the 

of  a  certain  state  or  district,  whether  that  provision  is  invoked 

ja't  the  jurisdiction  of  a  court  of  another  state  or  another  district 

same  state  as  that  of  the  court  or  district  specified.    The  broad 

ion  is  that  the  parties  cannot  by  their  contract,  in  advance,  oust 

risdiction  of  the  courts,  this  theory  being  sometimes  assimilated 

principle  which  invalidates  stipulations  for  arbitration  of  all 

ons  that  may  arise  under  a  contract.5    This  rule  has  frequently 

tpplied  to  such  stipulations  when  contained  in  or  made  a  part  of 

Davidson   Bros.   Marble   Co.   v.  Mass.  8,  111  N.  E.  678,  L.R.A.1916D 

States,  213  U.  S.  10,  29  S.  Ct.  G91  and  note.     See  also  Meacham  v. 

^3  U.  S.  (L.  ed.)  675.  Jamestown,   etc.,   R.    Co.,   211   N.   Y. 

Galveston,  etc.,  R.  Co.  v.  Gon-  340,  105  N.  E.  653,  Ann.  Cas.  1915C 

151  U.  S.  496,  14  &  Ct.  401,  38  851. 

(L  ed.)  248.  3.  Notes:    L.R.A.1916D    691;    Ann. 

Note:  Ann.  Cas.  1912C  346.      •  Cas.  1912C  816. 

.ay  v.  Brierfield  Coal,  etc.,  Co.,  4.  Mittenthal  v.  Masagni,  183  Mass. 

a.  303,  11  So.  353,  33  A.  S.  R.  19,  66  N.  E.  425,  97  A.  S.  R.  404,  60 

6  L.R.A.  564.      .       .  L.R.A.  812. 

Jttenthal     v.     Mascagni,     183  5.  Nashua  River  Paper  Co.  v.  Ham- 

19,  66  N.  E.  425,  97  A.  S.  R.  mermill  Paper  Co.,  223  Mass.  8,  111 

J  L.R.A.  812;  Nashua  River  Pa-  N.  E.  678,  L.R.A.191GD  601  and  note, 

o.  v.  Hammermill  Paper  Co.,  223  And  see  Contracts,  vol.  6,  p.  752. 
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insurance  policies.*  And  it  seems  that  if  sin  agreement  that  a  foreign 
court  shall  have  exclusive  jurisdiction  is  to  be  condemned,  it  is  not 
saved  by  a  declaration  that  resort  to  the  foreign  court  shall  be  deemed 
a  condition  precedent  to  the  accrual  of  the  cause  of  action.1  The  broad 
ground  seems  to  have  been  taken  in  numerous  decisions  that  the 
county  in  a  state  within  which  action  on  a  contract  shall  be  brought 
may  properly  be  prescribed  by  a  stipulation  in  the  contract.  Certainly 
this  is  true  where  the  action  can  be  changed  from  the  county  wherein 
it  is  brought  to  another  by  a  written  stipulation.8  The  ultimate  ques- 
tion whether  a  stipulation  purporting  to  limit  the  courts  in  which  an 
action  on  the  contract  may  be  brought  shall  be  respected  doubtless 
pertains  to  the  remedy,  and  so  is  governed  by  tlie  law  of  the  forum. 
Hence,  the  validity  of  a  stipulation  according  to  the  law  of  the  place 
where  the  contract  is  made  does  not  necessarily  render  it  effective  in 
Another  jurisdiction  in  which  an  action,  contrary  to  its  terms,  is 
brought.  It  may  be  observed,  however,  that  on  the  assumption  that  it 
is  not  contrary  to  the  public  policy  of  the  forum  to  respect  and  enforce 
a  stipulation  confining  actions  on  the  contracts  to  the  courts  of  another 
state,  it  may  become  necessary  to  test  the  validity  of  the  stipulation 
by  the  law  of  another  state  or  country  which  governs  as  to  the  substan- 
tive rights  of  the  parties,  since  the  stipulation  may  be  invoked  on  the 
theory  that  it  does  not  affect  the  remedy  merely,  but  attaches  as  a  con- 
dition of  the  contract  and  of  the  substantive  rights  of  the  parties,  and 
that  theory  would  depend  upon  the  validity  of  the  stipulation  tested 
by  the  property  law  of  the  contract* 

III.  Local  ahd  Teansitoby  Actions 


Generally 

9.  Distinction. — Though  originally  all  actions  were  local  in  char- 
acter as  respects  their  venue  and  could  be  brought  only  in  the  county 
wherein  the  cause  of  action  arose,10  they  were  later  classified  as  local 
or  transitory.  If  the  cause  of  action  could  have  arisen  in  any  place 
whatsoever,  it  was  said  to  be  transitory,  and  an  action  thereon  could 
be  brought  in  any  county  wherein  the  defendant  could  be  found.11 
But  if  it  could  have  arisen  in  one  place  only,  it  was  local  and  suit  could 
be  brought  only  where  the  cause  of  action  arose.1*  In  other  words, 
an  action  is  transitory  where  the  transaction  jon  which  it  is  founded 

6.  Matt  v.  Iowa  Mut.  Aid  Aas'n,  SI  ■  814  and  note.    See  infra,  par.  31. 

Ta.  135,  46  N.  W.  857,  25  A.  S.  R.  483.  9.  Nashua  River  Paper  Co.  v.  Ham- 
Note  :  Ann.  Cas.  1912C  816.  mermill  Paper  Co.,  223  Mass.  8,  111  N. 

7.  Meachara  v.  Jamestown,  etc.,  R.  E.  678,  L.R.A.1916D  691  and  note. 
Co.,  211  N.  Y.  346, 105  N.  E.  653,  Ann.  10.  See  supra,  par.  2. 

Cas.  1915C  851.  *  11.  See  infra,  par.  20. 

8.  State  v.  Superior  Ct.,  61  Wash.       12.  See  infra,  par.  1L 

181,  112  Pac.  927,  Ann.  Cas    1912C  \  , 
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tni&li  t  have  taken  place  anywhere ;  but  it  is  local  when  the  transaction 
is  necessarily  local,  that  is,  could  have  happened  only  in  a  particular 
place.1*     Naturally  the  principal  question  involved  in  any  case  deter- 
mines  whether  the  action  is  local  or,  transitory  in  its  nature.    If  the 
principal  fact  carries  vith  it  the  idea  of  some  certain  place,  for  ex- 
to^pl^,    relates  to  land,  it  is  local,  and  the  action  must  be  maintained 
*a  the   place  where  it  is  situated.14    Notable  illustrations  of  transitory 
^iioris   were  those  arising  out  of  contract,15  or  for  injuries  to  the  per- 
^n    *  ^   or  to  personal  property.17    Local  actions  were  generally  those  in- 

the  title  to  realty,18  or  for  the  recovery  of  damages  to  real  prop- 
Essentially  the  distinction  existed  in  the  nature  of  the  right  or 
y  injured,  and  not  in  the  means  in  which,  or  the  place  at 
the  injury  was  effected.80    However,  this  distinction  as  a  basis 
classification  of  actions  has  frequently  been  disregarded  by 
•ures  in  prescribing  the  venue  of  actions.    The  courts  also  have 
K~ed  a  pronounced  tendency  to  hold  certain  causes  local,  or  vice 
~^hich  could  not  be  so  held  if  the  distinction  stated  was  strictly 
<l  to  as  a  criterion.1     An   illustration   of   this   tendency   is 
in  the  case  of  actions  against  municipal  corporations,  which  are 
31y  held  local,  regardless  of  the  .character  of  the  action  if  brought 
%  other  persons.2    It  should  be  remembered,  however,  that  the 
cation  of  actions  as  local  or  transitory  still  endures,  and,  though 
V>een  partially  or  wholly  abolished  in  many  jurisdictions  by  stat- 
mains  of  importance  even  in  case  of  complete  abolition,  when 
forccability  of  a  cause  of  action  arising  out  of  the  jurisdiction 
«^uestion. 
•  Effect  of  Character  of  Parties. — Though  in  the  case  of  munic- 
.  corporations  a  somewhat  different  rule  obtains,8  ordinarily  the 

^^■^stcter  of  the  parties  to  a  suit,  whether  natural  persons  or  artificial, 
or  ^>^\onging  to  some  other  distinct  class,  in  no  wise  affects  the  nature 
°*    "tVie  action  as  local  or  transitory.    Thus,  actions  against  public  offi- 
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^-3.  Ophir  Silver  Min.  Co.  v.  Superi- 

°*    Ct,  147  Cal.  467,  82  Pac.  70,  3 

^**n.  Cas.  340;  Little  v.  Chicago,  etc., 

R.  Co.,  65  Minn.  48,  67  N.  W.  846,  60 

A.  S.  R.  421,  33  L.R.A.  423;  State  v. 

District  Ct.,  94  Minn.  370,  102  N.  W. 

869,   3    Ann.    Cas.    725;    Crippon    v. 

Laighton,  69  N.  H.  540,  44  Atl.  538,  76 

A.  S.  R.  192,  46  L.R.A.  467;  Morris  v. 

Missouri  Pac.  R.  Co.,  78  Tex.  17,  14  S. 

W.  228,  22  A.  S.  R.  17,  9  L.R.A.  349. 

Note:  22  A.  S.  R.  22. 

14.  Columbia  Nat.  Sand  Dredging 
Co.  v.  Morton,  28  App.  Cas.  (D.  C.) 
288,  8  Ann.  Cas.  511  and  note,  Z  L.R.A. 
(N.S.)  114. 


15.  See  infra,  par.  22. 

16.  See  infra,  par.  21. 

17.  See  infra,  par.  21. 

18.  See  infra,  par.  13. 

19.  See  infra,  par.  16. 

20.  Phillips  v.  Baltimore,  110  Md. 
431,  72  Atl.  902,  25  L.R.A. (N.S.)  711. 

Note:  22  A.  S.  R.  22. 

1.  Little  v.  Chicago,  etc.,  R.  Co.,  65 
Minn.  4S,  67  N..W.  846,  60  A.  S.  R. 
421,  33  L.R.A.  423;  Coleman  v.  Luck- 
singer,  224  Mo.  1,  123  S.  W.  441,  26 
L.R.A.(N.S.)  934. 

2.  See  infra,  par.  12 

3.  Se<»  infra.  r»«r.  12. 
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cers  for  personal  wrongs  are  subject  primarily  to  the  same  legal  re- 
quirements respecting  venue  as  are  similar  actions  against  others.  In 
the  absence  of  statute  tort  actions  against  public  officers  are  not  to  be 
deemed  to  be  local,  it  seems.  Like,  actions  of  the  same  character  against 
private  individuals  they  are  transitory  and  suit  may  be  instituted  in 
a  county  other  than  that  in  which  the  officer  performs  his  official  acts, 
or  wherever  jurisdiction  of  the  person  may  be  acquired.  This  is  true 
despite  an  early  English  statute  (21  Jac.  I,  c.  12)  making  such  actions 
local,  the  statute  declaring  that  actions  against  public  officers  should 
be  brought  in  the  county  wherein  the  officers  reside.  That  statute,  al- 
though enacted  in  colonial  times,  has  not  been  adopted  as  part  of  the 
common  law  of  the  American  states.  However,  in  many  jarisdictions 
statutes  have  been  enacted  providing  that  an  action  against  a  public 
officer  for  an  act  done  by  him  in  virtue  or  under  color  of  his  office  must 
be  tried  in  the  county  where  the  cause  or  some  part  thereof  arose,  the 
object  of  such  a  statute  being,  of  course,  to  protect  the  officer  from  vexa- 
tion and  save  him  the  expense  and  inconvenience  of  a  trial  at  a  remote 
place  for  acts  done  in  the  discharge  of  official  duties.4  Such  a  statute 
confers  a  personal  privilege  on  the  officer,  which  he  may  waive  if  he 
sees  proper  so  to  do.  And  this  he  does  by  going*to  trial  without  objec- 
tion. Thereafter  he  cannet  urge  the  statute  as  ground  for  reversal. 
However,  in  some  states  the  lack  of  jurisdiction  may  be  pleaded 
by  answer  in  connection  with  pleas  in  bar.  By  thus  pleading  to  the 
merits  the  defendant  does  not  waive  the  benefit  of  the  statute.*  If  he 
objects  in  time  he  has  an  absolute  right  by  virtue  of  the  statute  to  have 
the  action  tried  in  the  county  where  the  cause  arose.  The  court  has 
no  discretion  in  the  matter  of  granting  an  application  for  a  change  of 
the  place  of  trial.*  The  incumbent  of  any  position  which  may  be 
denominated  an  "office,"  and  the  duties  of  which  concern  the  public, 
is  within  the  contemplation  of  such  a  statute.  Nor  does  it  limit  the 
venue  of  actions  against  state  officers  only.  An  officer  of  the  United 
States  is  a  "public  officer"  within  the  contemplation  of  the  act.  The 
joinder  as  codefendants  of  the  officer  of  other  persons  who  reside  out- 
side the  county  where  the  cause  of  action  arose  does  not  change  the 
rule.  In  other  words,  the  plaintiff  cannot  defeat  the  right  secured  by 
the  statute  to  the  defendant  officer  by  joining  with  him  another  per- 
son who  cannot  also  insist  that  the  trial  should  take  place  in  another 
county.  Nor  is  the  benefit  of  the  statute  lost  by  being  out  of  office. 
Where  the  act  of  an  officer  is  of  such  a  nature  that  hi?  office  gives  him 
no  authority  to  do  it,  he  is  not  protected  by  the  statute;  though  where, 
in  performing  an  act  within  the  scope  of  his  authority,  he  commits  an 

4.  State  v.  District  Ct.,  43  Mont.  571,  5.  Note:  Ann.  Caa.  1912C  346.     See 

118  ■  Pae.  268,  Ann.   Caa.   1912C   343  supra,  par.  6. 

and  note.  6.  Note:  Ann.  Caa.  1912C  345.    Sea 

Note:  22  A.  S.  H.  23.                        ■  infra,  par.  34. 
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error,  or  even  abuses  the  confidence  which  the  law  reposes  in  him,  he 
is  still  entitled  to  the  protection  of  the  act7    It  is  to  be  further  noted 
thstt  statutes  of  the  character  under  consideration  apply  only  to  affirma- 
tive acta  of  the  officer,  and  not  to  mere  omissions  or  neglect  of  official 
duty.® 


Local  Actions 

•     In  General. — If  a  cause  of  action  could  have  arisen  in  only  one 
it  was  said  at  common  law  to  be  local ;  and  suit  thereon  could 
ght  only  in  the  county  wherein  it  arose.9    Examples  of  actions 
character  are  proceedings  to  enforce  rights  in  and  to  realty,10 
its  against  municipal  corporations.11     So  it  is  generally  held 
action  to  abate  a  nuisance  is  local  and  must  be  brought  in  the 
where  the  nuisance  exists.12    However,  under  statutes  regard- 
e  offensive  matter  and  not  the  source  thereof  as  a  nuisance,  suit 
«  brought  in  any  county  wherein#  injury  is  received.1*    As  the 
of  replevin  was  mainly  used  in  cases  of  distress  for  rent,  where 
»ce  was  material,  in  the'English  law  it  was  always  regarded  as 
~*  but  in  this  country  the  better  rule  would  seem  to  be  that  re- 
is  a  local  action  in  cases  of  distress  for  rent,  because  the  place 
erial,  but  not  where  the  object  is  merely  to  try  the  right  of  prop- 
■    National  banks,  like  other  persons,  may  be  sued  in  a  local 
in  counties  other  than  those  wherein  they  are  located.    The  pro- 
of the  national  banking  act  that  a  bank  may  be  sued  in  any 
county  or  municipal  court  in  the  county  or  city  in  which  the 
is  located  applies  only  to  transitory  actions  and  does  not  govern 
"Venue  of  local  actions.16    So  it  has  been  held  that  a  statute  pro- 
g  for  the  bringing  of  suits  against  railroad  corporations  in  any 


*  Note :  Ann.  Cas.  1912C  346. 


Notes:   59  L.R.A.  890;   Ann.   Gas. 


rrt^.  McMillan  v.  Richards,  9  Cal.  365,  1913E  1272. 

*^  Am.  Dec.  655.  13.  People  v.  Selby  Smelting,  etc., 

*.  Baltimore  v.  Meredith's  Ford,  etc.,  Co.,  163  Cal.  84,  124  Pac.  692,  1135, 

Turnpike  Co.,  104  Md.  351,  65  Atl.  35,  Ann.  Cas.  1913E  1267.    And  see  Nui- 

1*0  Ann.  Cas.  35 ;  Phillips  v.  Baltimore,  sances,  vol.  20,  p.  462. 

110  Md.  431,  72  Atl.  902,  25  L.R.A.  14.  Crocker  v.  Mann,  3  Mo.  472,  26 

(N.S.)    711;   Brown   v.   Caldwell,   10  Am.  Dec.  684. 

Serg.  &  R.   (Pa.)   114,  13  Am,  Dec.  Note:  22  A.  S.  R.  24. 

660,  overruled   on   another  point  by  15.  Crocker  v.  Mann,  3  Mo.  472,  26 

Lancaster  v.  De  Normandie,  1  Whart.  Am.  Dec.  684.    And  see  Replevin,  vol. 

(Pa.)  49;  Morris  v.  Missouri  Pac.  R.   23,  p.  856.  

Co.,  78  Tex.  17, 14  8.  W.  228,  22  A.  S.  16.  Casey  v.  Adams,  102  TL  S.  66,  26 
R.  17,  9  L.R.A.  349. 

10.  See  infra,  par.  13. 

11.  See  infra,  par.  12. 

12.  Mississippi,  etc.,  R.  Co.  v.  Ward, 
2  Black  485,  17  U.  S.  (L.  e<L)  311. 
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U.  S.  (L.  ed.j  52;  Cooke  v.  State  Nat. 
Bank,  52  N.  Y.  96, 11  Am.  Rep.  667. 

Note :  22  A.  S.  R.  22. 

And  see  Banks,  vol  3,  p.  691. 
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of  the  counties  in  which  the  lines  extend  or  axe  operated  applies  only 
to  transitory  actions.17  Probate  proceedings  are  generally  local,19  but 
it  has  been  held  that  a  suit  against  sureties  on  an  administrator's  bond 
is  properly  brought  in  the  county  where  the  parties  defendant  reside, 
instead  of  the  county  of  the  administration.1'  And  a  statute  requiring 
actions  against  administrators,  touching  the  performance  of  their 
official  duties,  to  be  brought  in  the  court  in  which  the  will  was  pro- 
bated, has  been  declared  to  have  no  application  to  a  suit  brought  on 
the  bond  of  an  administrator  running  to  another  state,  to  secure  posses- 
sion of  assets  located  there ;  but  such  suit  may  be  brought  in  the  dis- 
trict of  the  domicil  of  the  obligors.50  The  rule  as  to  the  venue  of  local 
actions  at  common  law  was  most  rigidly  enforced,  even  though  the 
result  in  many  instances  would  be  to  deprive  a  party  of  all  remedy.1 
Thus,  if  an  injury  to  land  was  alleged  to  have  been  committed  in  a 
county  by  name  different  from  that  wherein  suit  was  brought,  the 
action  could  not  be  maintained  although  the  variance  was  occasioned 
by  the  fact  that  the  county  in  which  suit  was  brought  had  been  created 
subsequent  to  the  injury  from  the  county  wherein  the  land  originally 
lay.1  The  rule  still  obtains  in  many  jurisdictions  in  the  absence  of 
statutory  prescriptions  as  to  the  venue  of  actions,  though  perhaps  not 
with  its  oldtime  rigidity. 

12.  Suits  against  Municipal  Corporations. — In  many  jurisdictions 
the  broad  proposition  is  laid  down  and  unswervingly  followed  that 
actions  against  municipalities,  whatever  their  character,  must  be 
brought  in  the  county  in  which  the  municipality  is  situated.*  Munic- 
ipalities cannot  change  their  situs  or  their  place  of  abode.  They  can- 
not remove  from  one  place  to  another,  and  sojourn  for  a  time  at  this 
point  or  that.  They  remain  stationary ;  hence  they  must  be  sued 
where  they  are  found.4    Furthermore  the  magnitude  and  importance 

17.  Note:  70  L.R.A.  699.  courts  and  venue  in  suits  on  admin  is- 

18.  McQuerry   v.   Gilliland,  89  Ky.  tration    bonds,    see    Executors    akd 
434,  12  S.  W.  1037,  7  L.R.A.  454;  Cut-  ADwiNisraATORS,  vol.  11,  p.  312. 

rer  v.  State,  98  Miss.  841,  54  So.  434,  i.  Coleman  v.  Lucksinger,  224  Mo. 
Ann.  Cas.  1913B  344  and  note,  35  i,  123  S.  W.  441,  26  L.R.A.(N.S.)  934. 
L.R.A.(N.S.)  333.  Compare  Hamil-  2.  Champion  v.  Doughty,  18  N.  J.  L. 
ton  v.  Clarion,  etc.,  R.  Co.,  144  Pa.  St.  3  35  Am.  Dec.  523. 
34,  23  Atl.  53,  13  L.R.A.  779,  holding  3  State  v  District  ct  _  12„  Minn 
that  administration  in  one  county  will  458(  139  R  w  M7j  Ann_  Ca&  wliC 
not  prevent  an  adm.mstrator  of  a  i06;  Nashville  v.  Webb,  114  Tem..  432, 
stockholder  from  bong  joined  as  de-   M  g    w    m   4  Cas  ^J 

fendan    m  another  county    n  a  suit  in  Piercv'v.    Johnson    Citv>    130 

equity  to  enforce  the  liability  of  stock-  ^  2       ^  g_  w  jjBt^Ua 

boilers.  ,  non 

IB.  Stewart    v.    Morrison,    81    Tex.   «"■ 
396  17  S  W  15,  26  A.  S.  R.  821.  4-  Nashville  v.  Webb,  114  Tenn.  432, 

20.  Cutrer  v.  State,  98  Tenn.  841,  54  85  S.  W.  404,  4  Ann.  Cas.  1169  and 
Ho.  434,  Ann.  Cas.  1913B  344  and  note,  note. 

35  L.R.A.IN.S.)  333.    Generally  as  to       Note:  25  L.R-A.(N.S.)  71L 
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of  tlie  functions  of  municipal  government  are  constantly  increasing 
with   the  growth  of  population,  and  of  the  various  and  complex  agen- 
cies ornployed  in  cities  and  towns  in  the  public  service,  and  these  func- 
tions x*equire  the  constant  presence  and. watchfulness  of  those  charged 
mtt%    -fcheir  direction  and  management.    To  permit  these  great  public 
to  be  hindered  or  delayed  in  their  performance,  in  order  that 
duals  or  private  corporations  might  more  conveniently  collect 
private  debts,  would  be  to  pervert  the  great  object  of  the  creation 
^nicipal  corporations.*    So,  an  action  against  a  municipal  corpo- 
*.  for  injury  to  real  estate  must  be  brought  in  the  county  where 
unicipality  is  located,  although  the  injured  property  lies  in  an- 

-  county.*  In  some  jurisdictions,  however,  the  doctrine  that  a 
i  <?ipal  corporation  cannot  be  sued  beyond  its  own  territorial  limits, 
^nrts  other  than  its  own,  is  limited  to  transitory  actions,7  and  the 
K—equiring  local  actions  to  be  brought  in  the  jurisdiction  where  the 
^  of  action  arose  is  held  to  apply  as  well  to  public  municipal  cor- 
dons as  to  all  other  corporations.    So  a  municipality  may  be  sued, 

action  of  trespass  to  land,  in  courts  other  than  those  within  its 

>rial  limits,  when  the  cause  of  action  arose  in  another  jurisdic- 

In  still  other  jurisdictions  it  has  been  held  that  an  action 

.st  a  town  for  injuries  caused  by  defects  in  a  highway  which  the 

is  obliged  to  keep  in  repair  is  transitory  and  may  be  brought  in 

«unty  where  the  plaintiff  resides,9  or,  where  the  plaintiff  is  a  non- 

^nt  of  the  state,  such  action  may  be  brought  in  any  county  in  the 

—  10    It  is  usually  held  that  a  municipal  corporation  is  not  within 
provisions  of  a  statute  fixing  the  venue  of  actions  against  corpora- 

generally,11  though  under  extraordinary  circumstances,  as  where 
sought  to  determine  the  venue  of  an  action  against  a  city  lying 
:5n  two  or  more  counties,  a  law  applicable  generally  to  corporations 
apply  to  a  municipality.12 

3.  Suits  Relating  to  Realty  Generally.— In  order  to  subject  par- 
ar  property  to  the  judgment  of  a  court,  the  suit  brought  for  that 


State  v.  District  Ct.,  120  Minn.  8.  Baltimore  v.  Meredith's  Ford,  etc., 

139  N.  W.  947,  Ann.  Cas.  1914C  Turnpike  Co.,  104  Md.  351,  65  Atl.  35, 

Nashville  v.  Webb,  114  Tenn.  432,  10  Ann.  Cas.  35. 

.  W.  404,  4  Ann.  Cas.  1169  and  9.  Notes:  22  A.  S.  R.  25;  4  Ann. 

^   Piercy    v.    Johnson    City,    130  Cas.  1171. 

.  231, 169  S.  W.  765,  L.R.A.1915F  10.  Raymond    v.    Lowell,    6    Cush. 

(Mass.)  524,  53  Am.  Dec.  57. 

Piercy  v.  Johnson  City,  130  Tenn.  11.  Phillips  v.   Baltimore,  110  Md. 

169  S.  W.  765,  L.R.A.1915F  1029  431,  72  Atl.  902,  26  L.R.A.(N.S.)  711 

note.  and  note. 

*3te:  25  L.R.A.(N.S.)  711.  Notes:  25  L.R.A.(N.S.)  712;  L.R.A. 

at*^.  -    Phillips   v.   Baltimore,    110   Md.  1915F  1030. 

^*x*   72  Atl.  902,  25  L.R.A.(N.S.)  711  12.  Note:  4  Ann.  Cas.  1171. 

*****    note. 
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purpose  must  be  brought  where  the  res  is.1*  Accordingly,  although 
there  is  some  authority  to  the  contrary,14  as  a  general  rule  suite  for 
the  recovery  or  protection  of  an  interest  in  real  property  are  local  and 
must  be  brought  in  the  county  or  jurisdiction  wherein  the  realty  is 
situate.15  This  rule,  of  course,  resulted  from  the  character  of  the  early 
common  law  jury.1*  In  its  practical  operation,  however,  it  conforms 
to  the  principle  that  the  judgment  of  a  court  should  not  operate  direct- 
ly on  a  res  outside  of  its  jurisdiction.  It  also  permits  the  purchase  of 
realty  without  consultation  of  records  of  the  courts  of  other  counties. 
It  therefore  commends  itself  to  the  common  sense  of  legislatures  and 
is  generally  embodied  in  enactments  regulating  venue."  However, 
where  an  action  is  brought  affecting  realty  lying  in  two  or  more  coun- 
ties, it  is  generally  considered  that  any  one  of  the  counties  wherein 
land  lies  has  jurisdiction  of  the  action  in  respect  to  the  entire  tract, 
and  separate  suits  need  not  be  brought  in  the  different  Counties.'8  Ex- 
press provision  to  this  effect  is  sometimes  made  by  statute.10  Where 
no  presumption  arises  from  the  declaration  or  evidence  that  property 
situated  in  another  state  in  respect  to  which  an  action  is  brought  is 
real  estate,  the  burden  is  on  the  defendant,  in  seeking  to  oust  the  court 
of  jurisdiction  on  the  ground  that  the  action  is  local,  to  show  that  the 
property  is  real  estate.*0 

14.  Illustrations  and  Exceptions. — The  doctrine  that  proceedings 
for  the  assertion  of  a  right  to  or  interest  in  real  estate  are  local  has  been 
held  to  apply  to  actions  for  the  recovery  of  lands; 1  actions  to  enjoin 
threatened  trespasses  on  lands;'  proceedings  to  condemn  lands  for 
public  use  under  the  right  of  eminent  domain ;  ■  proceedings  for  the 
foreclosure  of  a  mortgage,4  for  a  partition,'  and  to  enjoin  a  vendor's 

13.  Carr  v.  Lewis  Coal  Co.,  96  Mo.       Notes:  22  A.  S.  R.  26;  Ann.  Cas. 
149,  8  S.  W.  907,  9  A.  S.  R.  328.  1913D  664. 

14.  Note:  3  Ann.  Cas.  345.  19.  East  Tennessee,  etc.,  R.  Co.  v. 

15.  Little  v.  Chicago,  etc.,  R.  Co.,  65  Atlanta,  etc.,  R.  Co.,  49  Fed.  608,  15 
Minn.  48,  C7  N.  W.  846,  60  A.  S.  R.  L.R.A.  109. 

421,  33  L.R.A.  423.  20.  Note:  3  Ann.  Cas.  344. 

Notes:  22  A.  S.  R.  22;  Ann.  Cas.       1-  Hotd  v.  Walker,  85  Litt.  (Ky.) 
1912C  615.  22,  15  Am.  Dec.  39. 

16.  See  supra,  par.  2.  2-  Ophir  Silver  Min.  Co.  v.  Snperior 

17.  Farmers'  Loan,  etc.,  Co.  v.  Pos-  Ct-  147  W.  «*,  82  Pac  70,  3  Ann. 
tal  Tel.  Co.,  55  Conn.  334,  11  Atl.  184,  £*<■  340;  Texas,  ete^R.  Co.  v.  Gay,  86 
3  A.  S.  R.  53;  Martin  v.  Battey,  87  T«-  f1, *%%  W-6W,  25  L.R.A.  52. 
Kan.  582,  125  Pac.  88,  Ann.  Cas.  Note:  "  LR'A,'  »£,  _  .  - 
1914A  440;  Wimer  v.  Wimer,  82  Va.  JcTm V  SmS  sTlOTW 
890  6  SB.  536  3  A.  S  R.  126; ;  Sne£  ZSfcSm&kl.  Milouri  Pa" 
pard v Cteur  d'AIene  Lumber  Co  C2  R  c  78  T  '  17  M  s  w  ^  ^  A 
Wash.    12,   112   Pac.  932,   Ann.    Cas.   R   R   17  9LEA    Iffl 

1912C  909,  44  L.R.A.(N.S-)  267  and  4.  Va^ere.'  ^n.  etc.,  Co.  v.  Postal 
note-  Tel.  Co.,  55  Conn.  334,  11  Atl.  184,  3 

18.  Whitney     v.     Central     Georgia   A.  S.  R.  53 

Power  Co.,  134  Ga.  213,  67  S.  E.  197.  6.  Wimer  v.  Wimer,  82  Va.  890,  5  S 
19  Ann.  Cas.  982.  E.  536,  3  A.  S.  R.  126. 
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Hen  *  e    but  not  to  proceedings  merely  to  collect  unpaid  purchase 
tboxi&y,7    An  action  to  quiet  the  title  and  establish  the  right  to  water 
for  irrigation  is  in  the  nature  of  an  action  to  quiet  title  to  real  estate, 
and    isi  therefore  local  in  character.8    So,  though  there  is  not  entire 
Unanimity  on  this  point,0  the  weight  of  authority  supports  the  propo- 
sitiorx     that  an  action  to  set  aside  a  transfer  of  realty  as  in  fraud  of 
creditors  must  be  brought  in  the  county  where  the  land  is  located.10 
At   common  law  an  action  on  a  covenant  concerning  land  as  of  war- 
ranty   "was  transitory  if  between  the  original  parties  thereto,  as  in  that 

le  cause  of  action  is  founded  on  privity  of  contract.11    But  if 

by  an  assignee  of  the  original  covenantee,  the  action  was  local. 

'enants  concerning  land,  an  assignee  of  the  land  is  a  stranger  to 

rsonal  contract  between  the  parties  thereto;  he  is  not  privy  to  it; 

ie  only  right  he  has  to  maintain  an  action  in  his  own  name  for 

T>reach  is  upon  those  covenants  which  "run  with  the  land,"  or 

er  words,  those  which  follow  the  interest  demised ;  and  hence  the 

is  said  to  be  founded  upon  privity  of  estate.12    The  rule  in  this 

I,  however,  is  sometimes  changed  by  statute.18    There  is  some 

rt  as  to  the  character  of  an  action  for  specific  performance.    Such 

-~t;ion  has  been  said  to  be  transitory,14  but  there  is  also  authority 

contrary.1*    Commonly  an  action  at  law  for  damages  for  breach 

^^ontract  with  respect  to  realty  is  transitory  and  may  be  brought 

►ver  the  defendant  can  be  found.1*    And  it  has  been  held  that 

tion  to  recover  damages  for  breach  of  a  contract  to  establish  a 

*^»y  station  on  land  is  not  within  a  statute  .which  localizes  actions 

juries  to  realty.11    It  is  the  generally  accepted  rule  that  an  action 

lessor  against  a  lessee  for  rent,  being  founded  on  privity  of  con- 

>    is  a  transitory  action,  and  therefore  that  the  venue  need  not  be 

~      the  county  where  the  land  is  located.    Likewise  an  action  for 


03- 


^_ 


18B 
19 


^ote:  22  A.  S.  R.  23.  (N.S.)  930, 

^mith  v.  Allen,  18  Wash.  1,  50  13.  Coleman  v.  Lucksinger,  224  Mo. 

^83,  63  A.  S.  R.  864,  39  L.R.A.  1, 123  S.  W.  441, 26  L.R.A.(N.S.)  934; 

Tillotson  v.  Prichard,  60  Vt.  94, 14  Atl. 

Sonant  v.  Deep  Creek,  etc.,  Val.  302,  6  A.  S.  R.  95. 

E*tion  Co.,  23  Utah  627,  66  Pac.  Note :  22  A.  S.  R.  25. 

^30  A.  S.  R.  721.  14.  Horner  v.  Ellis,  75  Kan.  675,  90 

^Notes:  22  A.  S.  R.  26;  Ann.  Cas.  Pae.  275,  121  A.  S.  R.  446.    And  see 

664.  Specific  Performance,  vol.  25,  p.  324. 

-    Gem   City  Acetylene  Generator  16.  Note:  2  A.  S.  R.  23. 

-^  *»\  Coblentz,  86  Ohio  St.  199,  99  N.  •  -16.  Campbell  v.  W.  M.  Ritter  Lum- 

>^CI2,  Ann.  Cas.  1913D  660  and  note,  ber  Co.,  140  Ky.  312, 131  S.  W.  20, 140 

VV^te:  22  A.  S.  R.  26.  A.  S.  R.  385. 

V*^  Note:  26  L.R.A.(N.S.)  929,  930.  Notes:  22  A.  S.  R.  26;  26  L.R.A. 

-i    t;^.  Coleman  v.  Lucksinger,  221  Mo.  <N.S.)  928. 

¥-?;S3  s-  w-  441»  26  LH.A.(N.S.)  9345  And  see  supra,  par.  22. 

i  J-Uotson  v.  Prichard,  60  Vt.  94, 14  Atl.  17.  Grimes  v.  Minneapolis,  etc.,  R. 

*°^,  6  A.  S.  R.  95.  Co.,  133  Minn.  442,  158  N.  W.  719, 

**©tes:  22  A.  S.  R.  23;  26  L.R.A.  L.R.A.1916F  687, 
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use  and  occupation,  being  founded  on  an  implied  contract,  and  being 
in  the  nature  of  an  action  for  rent,  is  also  a  transitory  action  which 
may  be  brought  in  a  county  other  than  the  one  in  which*  the  prop- 
erty is  located.18  So  it  has  been  held  that  an  action  by  a  lessor  against 
his  lessee,  on  the  lease,  to  recover  for  waste  in  violation  of  his  con- 
tract may  be  brought  wherever  the  lessee  may  be  found.19  An 
action  for  the  wrongful  execution  of  the  power  of  sale  contained 
in  a  mortgage  does  not  arise  from  any  injury  to  real  property,  but 
is  transitory ; 20  as  are  an  action  by  the  grantor  in  a  deed  absolute 
on  its  face  to  have  it  declared  a  mortgage  or  a  trust,1  an  action  to 
cancel  a  contract  for  the  sale  of  land,2  and  an  action  to  compel  surren- 
der for  cancellation  of  a  note  and  real  estate  mortgage  securing  it.* 
In  fact,  it  may  be  said  generally  that  if  the  right  to  land  is  an  incident 
in  an  action  personal,  it  may  be  tried  anywhere.4 

15.  Interest  in  Land  or  Title  Thereto. — In  many  jurisdictions  stat- 
utes have  been  enacted  which,  after  making  other  actions  transitory, 
substantially  provide  that  suits  for  the  possession  of  real  estate,  or 
whereby  the  title  thereto  may  be  affected,  shall  be  brought  in  the 
county  where  the  real  estate,  or  some  part  thereof,  is  situate.  Under 
such  a  statute  it  has  been  held  that  an  action  by  a  remainderman 
against  a  life  tenant,  to  have  the  estate  of  the  latter  declared  forfeited 
and  the  remainderman  put  in  possession,  because  of  waste  committed 
by  the  tenant,  is  a  suit  "respecting  titles  to  land,"  and  the  venue 
thereof  is  th£  county  in  which  the  land  involved  is  located/  The 
form  of  the  action  is  not  material  if  the  complaint  in  fact  presents  a 
case  involving  the  determination  of  the  title  to  realty.  This  has  been 
expressly  ruled  in  an  instance  where  the  action  ostensibly  was  to  en- 
join threatened  trespasses  upon  lands  and  to  recover  the  value  of  min- 
erals theretofore  removed.6  However,  the  position  has  been  taken  fhat 
in  order  to  give  a  court  jurisdiction  under  such  a  statute,  on  the 
ground  that  title  to  real  estate  is  involved,  it  must  appear  that  the  title 
will  be  directly  affected  by  the  judgment  of  the  court,  and  it  will  not 

18.  Sheppard  v.  CoBur  d'Alene  Lum-  2.  State  v.  District  Ct.,  94  Minn, 
ber  Co.,  62  Wash.  12,  112  Pac.  932.  370,  102  N.  W.  869,  3  Ann.  jCas.  725 
Ann.    Cas.   1912C   909   and   note,  44  and  note. 

L.R.A.(N.S.)  267  and  note.    Generally  3.  State  v.  Superior  Ct.,  97  Wash, 

as  to  venue  in  actions  for  rent,  see  358, 166  Pac.  630,  L.R.A.1917F  905. 

Landlord   and   Tenant,   vol.   16,   p.  4.  Brown  v.  Caldwell,  10  Serg.  &  R. 

1000  et  seq.                                           .  (Pa.)  114,  13  Am.  Dec.  660,  overruled 

19.  Campbell  v.  W.  M.  Ritter  Lum-  on  another  point  by  Lancaster  v.  De 
ber  Co.,  140  Ky.  312,  131  S.  W.  20,  Normandie,  1  Whart.  (Pa.)  49. 

140  A.  S.  R.  385.  5.  Brown  v.  Martin,  137  Ga.  338,  73 

20.  Rogers  v.  Barnes,  169  Mass.  179,  S.  E.  495,  39  L.R.A.(N.S.)  16. 

47  N.  E.  602,  38  L.R.A.  145.  6.  Ophir  Silver  Min.  Co.  v.  Superior 

1.  Morris  v.  Missouri  Pac.  R.  Co.,  Ct.,  147  Cal.  467,  82  Pac.  70,  3  Ann. 
78  Tex.  17,  14  S.  W.  228,  22  A.  S.  R.   Casi  340. 
17,  9  L.R.A.  349. 
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suffice    for  it  to  be  incidentally,  collaterally,  or  even  necessarily  in- 
Quired  into  if  the  judgment  can  be  satisfied  by  the  payment  of  money.7 
Moreover,  the  statute  does  not  apply  to  actions  in  which  the  question 
of  tifclo    is  merely  incidental  to  the  main  controversy.8    In  accordance 
*ith    fclnls  view  it  has  been  expressly  held  that  the  title  to  real  estate 
Jss  xio-fc.  involved  in  a  suit  upon  covenant  of  warranty.0    And  a  claim 
for  .reality  was'  not  presented  within  the  meaning  of  a  federal  statute 
Lction  for  the  protection  of  land  against  deleterious  fumes  and 
Obviously,  an  action  for  the  use  and  occupation  of  land,  being 
on  an  implied  contract,  does  not  affect  the  title  of  realty  with- 
statute.11      So  an  action  for  damages  for  the  diversion  of  water 
river,  to  the  injury  of  a  riparian  owner,  and  for  an  injunction 
a  further  diversion,  is  not  an  action  to  quiet  title  to  real  estate, 
the  meaning  of-  a  constitutional  provision  requiring  such  ac- 
be  brought  within  the  county  where  the  real  estate  is  located.12 
s  broader  in  scope  than  the  one  set  forth  in  the  first  part  of  this 
iph,  and  making  local  actions  for  the  determination  as  well  of 
~t  in  lands  as  of  title,  are  sometimes  enacted.    Such  a  statute  has 
<ild  applicable  to  an  action  for  the  reformation  of  a  contract  for 
^  of  land,19  a  proceeding  to  set  aside  a  transfer  of  real  estate  as 
^ad  of  creditors,14  a  suit  to  have  a  deed  absolute  on  its  face  de- 
a  mortgage  and  to  redeem  therefrom,16  an  action  to  quiet  title 
estate  as  against  the  apparent  lien  of  a  void  judgment,16  and  a 
gainst  an  executor  and  devisees  to  subject  real  estate  to  the  pay- 
debts  of  the  ancestor,  and  to  vacate  deeds  made  by  the.  devisees 
"d  persons.17 
w   Injury  to  Realty. — It  is  generally  held  that  actions  for  the 
mu^        ^:ry  of  damages  for  injury  to  realty  are  local  in  character,  and 
i       ^-  _t>e  brought  in  the  court  of  the  county  wherein  the  land  lies.  This 
^      *"i  3[ie  has  been  opposed  and  depleted  by  many  jurists,  but  it  is  none 
*-^^s  firmly  established.18    Thus  it  has  been  held  that  an  action  for 

7         __ 

i   VVw.Ji^oleman  v.  Lucksinger,  224  Md.       12.  Miller  v.  Madera  Canal,  etc.,  Co., 

g^*^^    S.  W.  441,26L.R.A.(N.S.)  934.   155  Cal.  59,  99  Pac.  502,  22  L.R.A. 
75~     ***Xso  Brown  v.  Martin,  137  Ga.  338,    (N.S.)  391. 

*?=*-    E.  495,  39  L.B.A.(N.S.)  16.  13.  Note:  22  A.  S.  R.  24. 

»  ^j_  Hewitt  v.  Price,  204  Mo.  31,  102       14.  Gem  City  Acetylene  Generator 
'  -2*V~  -  647,  120  A.  S.  R.  681.  Co.  v.  Coblentz,  86  Ohio  St.  199,  99  N. 

1   ^  -    Coleman  v.  Lucksinger,  224  Mo.  E.  302,  Ann.  Cas.  1913D  660. 
»  ^3^  S.  W.  441,  26  L.R.A.(N.S.)  934.       15.  Note:  22  A.  S.  R.  24.. 
^  **0.  Shaw  v.  Quincy  Min.  Co.,  145  U.       16.  Johnson  v.  Samuelson,  82  Neb. 
^  ^44, 12  S.  Ct.  935,  36  U.  S.  (L.  ed.)    201,  117  N.  W.  470,  130  A.  S.  R.  666. 
V°'»  218  U.  S.  369,  31  S.  Ct.  84,  54  U-       17.  Note:  22  A.  S.  R.  24. 
IJ^S ;  Wetmore  v.  Tennessee  Copper       18.  Ellen  wood  v.  Marietta  Chair  Co., 
s*   (L  ed.)  1073.  158  U.  S.  105,  15  S.  Ct.  771,  39  U.  S. 

11.  Sheppard  v.  Coeur  d'Alene  Lum-  (L.  ed.)  913;  Columbia  Nat  Sand 
*Hsr  Co.,  62  Wash.  12,  112  Pac.  932,  Dredging  Co.  v.  Morton,  28  App.  Caa. 
Ann.  Cas.  1912C  909,  44  L.R.A.(N.S.)  (D.  C.)  288,  8  Ann.  Cas.  511  and  note, 
267  and  note.  7  L.R,A.(N.S.)  114  and  note;  Smith 
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trespass  upon  lands  in  another  state  cannot  be  brought  by  trustee 
process  under  a  statute  authorizing  personal  actions  including  trespass 
quare  clausum  to  be  brought  by  trustee  process  in  the  county  of  the 
trustee's  residence  or  place  of  business.  The  statute  does  not  give  a 
now  jurisdiction  or  mate  local  actions  transitory,  but  relates  merely 
to  process  in  cases  which  the  parties  are  entitled  to  bring,  aad  to  the 
venue  of  actions  brought  by  the  process  specially  authorized.1*  Au- 
thority is,  however,  not  wanting  to  the  effect  that  the  general  rule,  even 
when  strengthened  by  a  statute  making  an  action  for  injury  to  real 
property  local,  will  not  be  arbitrarily  enforced  where  the  injury  results 
from  a  cause  or  act  arising  or  occurring  in  a  county  or  state  other  than 
the  one  in  which  the  property  is  situated.*0  Thus  it  has  been  held  that 
the  courts  of  the  state  in'  which  an  explosion  occurs  have  jurisdiction 
of  an  action  brought  to  recover  for  injury  done  to  a  building  located 
across  the  line  in  another  state.1  There  are  also  decisions  to  the  effect 
that  buildings  placed  on  the  land  of  another  with  the  right  of  removal, 
being  personal  property,  an  action  for  damages  for  injury  thereto  is 
transitory,  and  the  plaintiff's  right  may  be  enforced  in  the  courts  of 
one  state  though  the  buildings  stood  on  land  in  another.*  And  the 
position  is  taken  in  some  jurisdictions  that  an  action  for  damages  for 
injuries  to  real  property  is  on  principle  just  as  transitory  in  its  nature 
as  one  on  contract  or  for  a  tort  committed  on  the  person  or  personal 
property.  It  is  a  personal  action  and  may,  therefore,  be  maintained 
in  one  state  for  injury  to  land  lying  elsewhere.*  This  rule  has  been 
applied  to  causes  of  action  arising  out  of  the  state,  despite  the  existence 
of  .a  statute  requiring  actions  for  injuries  to  real  property  to  be  brought 
in  the  county  where  the  subject  of  the  action  is  situated,  that  statute 
being  construed  to  settle  the  rule  and  indicate  the  policy  of  the  state 

v.  Southern  R.  Co.,  136  Ky.  162, 123  S.  Ky.  162, 123  Pac.  678,  26  L.R.A.(N.S.) 

W.  678,  26  L.R.A.(N.S.)  927  and  note;  927  and  note;  Manvilla  Co.  v.  Worces- 

Baltimore    v.    Meredith's    Ford,    etc.,  ter,  138  Mass.  89,  52  Am.  Rep.  261; 

Turnpike  Co.,  104  Md.  351,  65  Atl.  35,  Thayer  v.  Brooks,  17  Ohio  489,  49  Am. 

10     Ann.     Cas.     35;     Champion     v.  Dec.  474.    See  also  Morris  v.  Missouri 

Doughty,  18  N.  J.  L.  3,  35  Am.  Dec.  Pac.  R.  Co.,  78  Tex.  17,  14  S.  W.  228, 

523;  Thayer  v.  Brooks,  17  Ohio  489,  49  22  A.  S.  R.  17,9  L.R.A.  349. 

Am.  Dec.  474;  Piercy  v.  Johnson  City,  Note:  59  L.R.A.  890. 

130  Term.  231,  169  S.  W.  765,  L.R.A.  1.  Smith    v.   Southern   R.   Co.,  136 

1915F  1029;  Morris  v.  Missouri  Pac.  Ky.   162,  123   S.  W.  678,  26  L.R.A. 

R.  Co.,  78  Tex.  17,  14  S.  W.  228,  22  (N.S.)  927. 

A.  S.  R.  17  and  note,  9  L.R.A.  349;  2.  Laird  v.  Connecticut,  etc.,  R.  Co., 

Missouri  Pac.  R.  Co.  v.  Cullers,  81  Tex.  62  N.  H.  254,  13  A.  S.  R.  564;  Mis- 

382,  17  S.  W.  19,  13  L.R.A.  542.  aouri  Pac.  R.  Co.  v.  Callers,  81  Tex. 

Notes:  22  A.  S.  R.  23;  59  L.R.A.  382,  17  S.  W.  19, 13  L.R.A.  542, 

891;  26  L.R,A.(N.S.)  933;  3  Ann.  Cas.  Note:  22  A.  S.  R.  26. 

344.  3.  Little  v.  Chicago,  etc.,  R.  Co.,  65 

19.  Allin  v.  Connecticut  River  Lam-  Minn.  48,  67  N.  W.  846,  60  A.  S.  R. 
ber  Co.,  150  Mass.  560, 23  N.  E.  581,  6  421.  33  L.R.A.  423. 

L.R.A.  416.  Notes:    59   L.R.A.  890;   26   L.R.A. 

20.  Smith  v.  Southern  R.  Co.,  136    'N.S.)  939. 
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*  to  actions  for  injuries  to  real  property  within  the  state,  but  not  to 
fffect  such  causes  of  action  arising  out  of  the  state.4    Actions  for  in- 
Jtiri^&  to  realty  are  frequently  made  transitory  by  statute.6 

^7.  Conversion  of  Property  Severed  from  Realty. — Although  an 
Qotioxi  purely  for  an  injury  to  or  trespass  on  realty  is  commonly  con- 
ceded    to  be  a  local  action,6  yet  if  the  trespass  is  accompanied  by  the 
ae^6rajace  and  removal  from  the  land  of  timber,  minerals,  or  the  like, 
*her&   is  no  doubt  but  that  the  owner  of  land,  if  he  chooses  to  waive  all 
£*aixn*      for  damages  to  the  freehold,  may  maintain  a  personal  action 
0lr  fcfc*^     value  of  property  removed  from  the  land  by  a  naked  trespasser, 
ai*d  tH  -=>  mere  fact  that  in  the  action  he  may  be  compelled  to  allege, 

denied,  to  prove,  ownership  of  the  land  from  which  the  timber 

r  the  ore  extracted,  does  not  make  the  action  local.7    As  land 

injured  only  where  it  is  situated,  damages  for  injuries  thereto 

recovered  only  in  that  locality,  but  since  timber  or  ores,  when 

from  the  land  by  the  act  of  a  trespasser,  remain  the  personal 

y  of  the  owner,  and  are  capable  of  being  converted  by  any  per- 

where,  an  action  to  recover  only  the  value  of  the  ore  or  timber 

verance  is  transitory,  and  may  be  maintained  wherever  the  tres- 

<ian  be  served  with  summons.8    It  is  essential,  however,  that  the 

len  of  the  action  be  the  conversion  of  the  property  severed,  the 

^  being  a  mere  incident.    If  the  converse  is  true,  the  courts, 

to  the  substance  and  not  the  form,  will  hold  the  action  one  for 

to  the  freehold  and  therefore  local.9    The  apparently  conflict 

cisions  all  recognize  this  distinction,  and  if  they  present  any 

niiict  it  arises  solely  from  the  varying  constructions  placed  upon 

ladings  in  the  cases  in  determining  what  the  gravamen  of  the 

was — injury  to  the  realty  or  value  of  the  timber,  earth,  sand, 

removed  from  the  land.10 


*^ 


«Er^ 
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kittle  v.  Chicago,  etc.,  R.  Co.,  65 
48,  67  N.  W.  846,  50  A.  S.  R. 
L.R.A.  423. 
ote :  59  L.R.A.  890. 
ee  supra,  par.  16. 
^dcKenna  v.  Fisk,  1  How.  241, 


^h.^3  -    S.  (L.  ed.)  117;  Stone  v.  United 

^J^-^s,  167  u.  S.  178, 17  S.  Ct.  778,  42 

^-     S.    (L.   ed.)    127;   Columbia  Nat 

^>*.iul  Dredging  Co.  v.  Morton,  28  App. 

*-*a.   (D.  C.)  288,  8  Ann.  Cas.  511,  7 

^R.A.(N.S.)  114  and  note;  Hodges  v. 

Hunter  Co.,  61  Fla.  280,  54  So.  811,  34 

L.B.A.(N.S.)  994  and  note;  Whidden 

v.  Seelye,  40  Me.  247,  63  Am.  Dec.  661 

and  note ;  Little  v.  Chicago,  etc.,  R.  Co., 

65  Minn.  48,-67  N.  W.  846,  50  A.  S.  R. 

421,  33  L.R.A.  423. 


Notes.  22  A.  S.  R.  24;  26  L.R.A. 
(N.S.)  940 ;  3  Ann.  Cas.  345. 
••  And  see  Loos  and  Timber,  vol.  17,  p. 
1106 ;  Mines,  vol.  18,  p.  1258. 

8.  Ophir  Silver  Min.  Co.  v.  Superior 
Ct.,  147  Cal.  467,  82  Pac.  70,  3  Ann. 
Cas.  340. 

9.  Ellenwood  v.  Marietta  Chair  Co., 
158  U.  S.  105,  15  S.  Ct.  771,  39  U.  S. 
(L.  ed.)  913;  Ophir  Silver  Min.  Co.  v. 
Superior  Ct,  147  Cal.  467,  82  Pac.  70, 
3  Ann.  Cas.  340  and  note;  Hodges  v. 
Hunter  Co.,  61  Fla.  280,  54  So.  811,  34 
L.R.A.(N.S.)  994  and  note. 

10.  Ophir  Silver  Min.  Co.  v.  Supe- 
rior Ct.,  147  Cal.  467,  82  Pac.  70,  3 
Ann.  Cas.  340. 
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18.  Rule  in  Courts  of  Equity.-r-Owing  to  the  fact  that  courte  of 
equity  act  in  personam  rather  than  in  rem,  the  rules  relating  to  the 
venue  of  local  actions  at  law  do  not  apply  with  their  full  rigidity  to 
suite  in  equity.  Thus,  where  the  exercise  of  an  equitable  power  is 
sought,  suit  may  be  maintained  in  any  jurisdiction  wherein  the  de- 
fendants can  be  found,  although  lands  not  within  the  territorial  juris* 
diction  of  the  court  will  be  affected.  This  is  because  the  decree  made 
will  not  of  itself  necessarily  be  binding  on  the  lands,  but  will  take 
effect  only  through  the  action  which  the  parties  to  the  suit  are 
compelled  to  take.11  Thus  a  court  of  chancery,  acting  in  personam, 
may  well  decree  tho  conveyance  of  land  in  any  other  state,  and 
may  enforce  its  decree  by  process  against  the  defendant.18  So  there 
is  authority  to  the  effect  that  a  trespass  on  or  interference  with  lands 
situated  in  another  state  may  be  enjoined.1*  A  court  of  equity  having 
acquired  jurisdiction  over  the  persons  of t  the  parties  may  enforce  a 
trust  in  relation  to  land  situate  in  another  state  or  county.14  Where 
a  deed  of  trust  respecting  land  in  a  certain  state  expressly  provides  that 
if  the  trustee  named  in  it  shall  fail  or  refuse  to  accept  or  carry  out  the 
trust  a  new  trustee  may  be  appointed  by  a  court  of  competent  jurisdic- 
tion, a  court  of  another  state  which  has  acquired  jurisdiction  of  the 
parties  may,  on. the  refusal  of  the  trustee  named  in  the  deed  to  act, 
appoint  a  new  trustee  to  carry  out  the  trust.1*  A  like  rule  obtains  with 
respect  to  the  specific  enforcement  of  contracts  to  convey  lands,18  and 
it  has  been  held  that  a  code  provision  that  actions  concerning  land 
shall  be  tried  in  the  county  where  the  land  is  situated  doc3  not  remove 


11.  Massie  v.  Watts,  6  Cranch  143,  3 
U.  S.  (L.  ed.)  181;  Carpenter  v. 
Strange,  141  U.  S.  87, 11  S.  Ct.  960,  35 
U.  S.  (L.  ed.)  640;  Fall  v.  Eastin,  215 
U.  S.  1,  30  S.  Ct.  3,  54  U.  S.  (L.  ed.) 
65,  17  Ann.  Cas.  853  and  note,  23 
L.R.A.(N.S.>  924  and  note;  Pickett  v. 
Ferguson,  45  Ark.  177,  55  Am.  Rep. 
545;  LindJey  v.  O'Reilly,  50  N.  J.  L: 
636,  15  Atl.  379,  7  A.  S.  R.  802,  1 
L.R.A.  79  and  note;  Schmaltz  v.  York 
Mfg.  Co.,  204  Pa.  St.  1,  53  Atl.  522,  93 
A.  S.  R.  782,  59  L.R.A.  907;  Conant  v. 
Deep  Creek,  etc.,  Val.  Irrigation  Co., 
23  Utah  627,  66  Pae.  188,  90  A.  S.  R. 
721  and  note;  Pillow  v.  Southwest  Vir- 
ginia Imp.  Co.,  92  Va.  144,  23  S.  E. 
32,  53  A.  S.  R.  804. 

Note:  22  A.  S.  R.  26. 
And  see  Equity,  vol.  10,  p.  365  et 
seq. 

12.  Watfcins  v.  Holman,  16  Pet.  25, 
10  U.  S.  (L.  ed.)  873. 

13.  Notes:   7   L.R.A.(N.S-)    115;  3 


Ann.  Cas.  345.    And  see  Injunctions, 
vol.  14,  p.  455. 

As  to  the  limitation  on  the  power  to 

enjoin  such  trespass,  see  infra,  par.  19. 

14.  Burnley  v.  Stevenson,  24  Ohio 
St.  474, 15  Am.  Rep.  621;  State  v.  Su- 
perior Ct.,  55  Wash.  328, 104  Pae.  607, 
133  A.  S.  R.  1030.  And  see  Equity, 
vol.  10.  p.  3G6. 

15.  Smith  v.  Davis,  90  Cal.  25,  27 
Pae.  26,  25  A.  S.  R.  92. 

16.  Massie  v.  Watts,  6  Cranch  148,  3 
U.  S.  (L.  ed.)  181;  Morgan  v.  Eaton, 
59  Fla.  562,  52  So.  305,  138  A.  S.  R. 
167;  Hayes  v.  O'Brien,  149  111.  403,  37 
N.  E.  73,  23  L.R.A.  555;  Fall  v.  Fall, 
75  Neb.  120, 106  N.  W.  412, 113  N.  W, 
175,  121  A.  S.  R.  767;  Burnley  v. 
Stevenson,  24  Ohio  St.  474,  15  Am. 
Rep.  621;  Johnson  v.  Kimbro,  3  Head 
(Tenn.)  557,  75  Am.  Dec  781.  And 
see  Equity,  vol.  10,  p.  366;  Specific 
Performance,  vol.  25,  p.  324. 
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Jurisdiction  to  decree  specific  performance  of  contract  for  sale  of  lands 
Without  the  state,  since  it  does  not  apply  to  lands  not  situated  in  any 
c°Ux2tjr  of  the  state.17  So  an  action  to  enforce  specific  performance  of 
a  contract  for  the  sale  of  land  need  not  be  brought  in  the  county  in 
^hictt  the  land  is  situated  under  a  statute  which  requires  actions  to  be 
so  krou^ht  which  are  for  the  recovery  of,  for  the  possession  of,  for  the 

of,  for  the  foreclosure  of  a  mortgage  on,  or  for  the  determi- 

of  all  questions  affecting  the  titles  or  .for  any  injuries  to  real 

.18    A  mortgage  on  land  in  another  state  may  be  foreclosed  by 

g  the  mortgagor  to  make  the  necessary  conveyances.19    And 

oval  of  fixtures  from  mortgaged  property  situated  in  another 

y  be  enjoined — at  least  where  the  nonresident  mortgagor  vol- 

comes  in  and  submits  to  the  jurisdiction.*0  A  court  of  equity 

enjoin  persons  in  its  jurisdiction  from  prosecuting  a  suit  in 

state,  respecting  lands  therein,  where  the  matters  brought  into 

before  the  court  for  adjudication.1 

Limitations  of  Rule. — Though  courts  of  equity  have  jurisdic- 

entertain  suits  involving  equitable  questions  notwithstanding 

~t  that  realty  outside  of  their  territorial  jurisdiction  may  be  af- 

^thereby,2  if  a  proceeding  is  one  substantially  to  try  the  title  to 

d  the  effect  thereon  is  not  merely  incident  to  the  exerciso  of  an 

le  power  in  a  proper  case,  it  must  be  deemed  local  and  its  venue 

^mined  by  the  situs  of  the  land.8    Thus  a  suit  in  chancery  by 

o  has  the  prior  equity  against  him  who  has  the  oldest  patent 

nature  local,  and  if  it  is  a  mere  question  of  title,  must  be  tried 

district  where  the  land  lies.4    And  as  courts  cannot,  by  judg- 

*or  decree,  pass  title  to  land  situate  in  a  foreign  country,  a  court 

state  has  no  jurisdiction  to  decree  a  partition  of  lands  lying  in 

^r  state.6    This  rule  has  been  adhered  to  in  an  extreme  case 

the  parties  to  the  suit  were  cotenants  under  the  same  source  of 


5&-7      -     ^Newton  v.   Bronson,   13  N.   Y.       Note:  7  L.R. A. (N.S.)  116. 
^    »     «7  Am.  Dec.  89;  Gardner  v.  Og-       And  see  Equity,  vol.  10,  p.  367;  In- 
^  ~     ^2  N.  Y.  327,  78  Am.  Dec.  192.   junctions,  vol.  14,  pp.  411  et  seq. 


XrJ 


•  Morgan  v.  Bell,  3  Wash.  554,  28  2.  See  supra,  par.  18. 

-  925,  16  L.R.A.  614.  3.  Tennant  v.  JYetts,  67  W.  Va.  569, 

~ .  Muller  v.  Dows,  94  U.  S.  444,  24  68  S.  E.  387,  140  A.  S.  R.  979,  29 

S.  (L.  ed.)  207;  Dickson  v.  Loehr,  L.R.A.(N.S.)  625  and  note.    Compare 

r  ^  ^  Wis.  641, 106  N.  W.  793,  4  L.R.A.  Gordon  v.  Munn,  81  Kan.  537, 106  Pac. 

Vr*"-S.)  986  and  note.    And  see  Mom>  286,  25  L.R.A.(N.S.)  917. 

^^Qes,  vol.  19,  pp.  525,  549  et  seq.  4.  Massie  v.  Watts,  6  Cranch  148,  3 

^  20.  Schmaltz  v.  York  Mfg.  Co.,  204  U.  S.  (L.  ed.)  181. 

***.  St.  1,  53  Atl.  522,  93  A.  S.  R.  782,  5.  Johnson    v.     Kimbro,     3    Head 

^9  L.R.A*  907.    And  see  Injunctions,  (Tenn.)  557,  75  Am.  Dec.  781;  Wimer 

Vol.  14,  p.  366.  v.  Wimer,  82  Va.  890,  5  S.  E.  536,  3  «A. 

1.  Pickett  v.  Ferguson,  45  Ark.  177,  S.  R.  126.    Compare  Gordon  v.  Munn, 

55  Am.  Rep.  545;  Gordon  v.  Munn,  81  81  Kan.  537,  106  Pac.  286,  25  L.RA. 

Kan.   537,  106  Pac,  286,  25  L.R.A.  (N.S.)  917. 

(N.S.)  917. 
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title  to  a  whole  tract,  a  part  of  which  lay  in  the  state  wherein  suit  was 
brought."  Equity  has  no  jurisdiction  to  restrain  acts  of  trespass  on 
lands  in  another  state  where  the  principal  fact  involved  and  upon 
which  the  right  to  exercise  the  restraint  depends  is  that  of  title  to 
the  land,  even  though  the  necessary  parties'  are  properly  before  it' 
It  must  be  understood  that  the  determination  by  courts  of  equity  of 
rights  in  and  to  realty,  situate  beyond  their  territorial  jurisdiction,  is 
here  examined  solely  from  the  viewpoint  of  venue.  For  a  compre- 
hensive treatment  of  the  principles  directly  involved  and  related  here- 
to, reference  must  be  made  elsewhere,9 

Transitory  Actions 

20.  In  General. — Though  originally  all  actions  were  local  and 
could  be  tried  only  in  the  county  wherein  the  cause  thereof  arose,* 
by  a  later  development,  if  a  cause  of  action  could  have  arisen  anywhere 
whatsoever,  it  was  termed  transitory,  and  suit  might  be  brought  there- 
on, in  the  absence  of  statutory  restrictions,  in  any  county  or  jurisdic- 
tion wherein  the  defendant  could  be  found. w  This  result  was  reached 
by  a  fiction.  After  setting  forth  truly  the  place  where  the  contract  was 
entered  into  or  the  liability  incurred,  it  would  be  averred  under  a  vide- 
licet that  such  place  was  within  the  county  wherein  the  suit  was  pend- 
ing, and  by  this  allegation,  which  was  not  traversable,  though  untrue 
in  point  of  fact,  all  causes  of  action  of  a  transitory  character  were 
brought  within  the  jurisdiction  of  the  court  of  the  particular  county 
where  the  plaintiff  might  choose  to  sue.11  The  defendant  is  not  in 
general  permitted  to  aver  that  the  cause  of  action  arose  in  another 

6.  Pillow  v.  Southwest  Virginia  Imp.  Co.,  65  Minn.  48,  67  N.  W.  846,  60  A. 
Co.,  !)2  Va.  144,  23  S.  E.  32,  53  A.  S.  S.  R.  421,  33  L.R.A.  423;  State  v.  Dis- 
R.  S04.  And  see  Partition,  vol.  20,  p.  triet  Ct.,  40  Mont.  359,  106  Pae.  1098, 
727.  135  A.  S.  R.  622;  Hale  v.  Lawrence,  21 

7.  Columbia  Nat.  Sand  Dredging  N.  j,  L.  714,  47  Am.  Dec  190;  Hut- 
Co.  v.  Morton,  28  App.  Cas.  (D.  C.)  diinson  v.  Ward,  192  N.  Y.  375,  85  N. 
288,  8  Ann.  Cas.  511  and  note,  7  L.R.A.  e.  390,  127  A.  S.  R.  900;  Bergman  v. 
(N.S.J  114  and  note.  And  see  In-  Tnman,  43  Ore.  456,  72  Pac.  1086,  73 
junctions,  vol.  14,  p.  400.  Pae    341|  99  A_  s_  R-  771.  Mather  v. 

8.  S*e  Equity,  vol  "10,  p.  3C4.  Trjnky  Churchi  3  Se^  &  R  (Pa  , 
9  bee  supra,  par.  2.  50O  g  Am  De&  gg3  Brown  v  Cald. 
10.   li'xa*,  etc.,  R.  Co.  v.  Cox,  140  U.         .,    in  R  .  „     ,p     ,   114   ,a  Am 

coo i  w-n-  p  Mfi'  r«  V r  ■  Dec  660>  overruled  on  another  point  by 
829;  n  illiams  v.  Pope  Mtg.  Co.,  52  La.   T  '         „     .-  ,.      , *%....     * 

Ann.  1417,  27  So.  851,  78  A.  3.  R.  390,  ^TZ  VtlS™  wLJ m 
50  L.R.A.  816;  Phillips  v.  Baltimore,  <Pa->  «i  **£*.*■  Webb,  114 
110  Md.  431,  72  Atl.  902,  25  L.R.A.  T«m.  432,  85  8.  W.  404,  4  Ann.  Cas. 
(NS  )  711;  Herrick  v.  Minneapolis,  H69;  Moms  v.  Missouri  Pac  R.  Co., 
etc  R  Co  31  Minn.  11,  16  N.  W.  4$  78  Tex.  17, 14  8.  W.  228,  22  A.  S.  R.  17 
47  Am.  Rep.  771;  Midland  Co.  v.  and  note,  9  L.R.A.  349. 
Broat,  50  Minn.  562,  52  N.  W.  972,  17  11.  See  supra,  par.  2. 
L.R.A.  312;  Little  v.  Chicago,  etc,  R. 


27  R.  C.  L.  VENUE  §§  21,  22 

country,  except  to  justify  the  act  by  the  laws  of  that  country,  or  to 
show  that  the  action  has  been  brought  in  an  improper  form ;  but  such 
plea  goes  to  the  justification  of  the  defendant,  not  to  the  jurisdiction 
of  the  court.18  It  has  been  held  that  a  constitutional  provision  that 
"all  civil  and  criminal  business  arising  in  any  county  must  be  tried  in 
such  county,  unless  a  change  of  venue  be  taken  in  such  cases  as  pro- 
vided by  law,1'  does  not  grant  or  limit  jurisdiction,  or  change  the  com- 
mon law  practice  in  respect  to  venue,  or  destroy  the  universal  distinc- 
tion between  local  and  transitory  actions,  but  relates  merely  to  the 
subject  matter  of  a  change  of  venue,  and  prohibits  a  change  of  venue 
except  as  authorized  by  law.  A  transitory  action  such  as  an  action  for 
negligence  can  be  instituted  in  any  county  in  which  the  defendant 
can  be  served  with  process,  and  the  defendant  in  such  action  has  no 
right  to  insist  that  it  shall  be  tried  in  the  county  where  it  arose.18 

21.  Tort  Actions. — A  personal  action  to  recover  damages  for  a  tort 
is  not  local  but  transitory,  and  can  as  a  general  rule  be  maintained 
wherever  the  wrongdoer  can  be  found,  and  it  is  usually  regarded  as 
immaterial,  in  respect  to  the  character  of  such  an  action  as  transitory, 
whether  the  right  sought  to  be  enforced  existed  at  common  law  or 
springs  purely  from  statute,  though  actions  based  on  statute  may  be 
subjected  to  certain  additional  tests.14  Actions  of  trespass,  except 
those  for  injury  to  real  property,  are  transitory  in  their  character,16 
as  are  suits  for  the  recovery  of  damages  for  death  by  wrongful  act,16 
actions  for  false  imprisonment,17  dander,18  and  libel.18 

22.  Actions  ex  Contractu. — The  common  law  applied  the  maxim 
debitum  et  contractus  sunt  nullius  loci,  and  therefore  held  actions  ex 
contractu  to  be  transitory  in  character  regardless  of  the  place  where 
the  .contract  was  executed  and  to  be  performed.    This  rule  still  ob-* 

12.  Shaver  v.  White,  6  Munf.  (Va.)  16.  McKenna  v.  Pisk,  1  How.  241, 
110,  8  Am.  Dec.  730.  11  U.  S.  (L.  ed.)  117;  Dennick  v.  New 

13.  Sanipoli  v.  Pleasant  Val.  Coal  Jersey  Cent.  R.  Co.,  103  U.  S.  11,  26 
Co.,  31  Utah  114,  86  Pac.  865, 10  Ann.  U.  S.  (L.  ed.)  439;  Williams  v.  Pope 
Cas.  1142.  Mfg.  Co.,  52  La.  Ann.  1417, 27  So.  851, 

14.  Dennick  v.  New  Jersey  Cent.  R.  78  A.  S.  R.  390,  60  L.R.A.  816 ; 
Co.,  103  U.  S.  11,  26  U.  S.  (L.  ed.)  Morris  v.  Missouri  Pac.  R.  Co.,  78 
439 ;  Slater  v.  Mexiean  Nat.  R.  Co.,  194  Tex.  17,  14  S.  W.  228,  22  A.  S.  R.  17, 
U.  S.  120,  24  S.  Ct.  581,  48  U.  S.  (L.  9  L.R.A.  349. 

ed.)  900;  Atchison,  etc.,  R.  Co.  v.  Sow-  Note:  7  L.R.A.  618. 

ers,  213  U.  S.  55,  29  S.  Ct.  397,  53  U.  16.  See  Death,  vol.  8,  0.  792  et  seq. 

S.  (L.  ed.)  695;  Rick  v.  Saginaw  Bay  17.  Henry  v.   Sargeant,  13   N.   H. 

Towing  Co.,  132  Mich.  237,  93  N.  W.  321,  40  Am.  Dec.  146. 

632, 102  A.  S.  R.  422 ;  Dulin  v.  Bailey,  18.  See   Libel   and   Slander,   vol. 

172  N.  C.  608,  90  S.  E.  689,  L.R.A.  17,  p..  370  et  seq. 

1917B  556.  19.  Morse  v.  Modern  Woodmen  of 

Notes:  22  A.  S.  R.  24;  70  L.R.A.  America,  166  Wis.   194,  164  N.  W. 

543.  829,  Ann.  Cas.  1918D  480  and  note. 

And  see  Conflict  of  Laws,  vol.  5,  And  see  Libel  and  Slander,  vol.  17, 

pp.  914,  1035,  1039.  pp.  370,  464. 
R.  C  L.  Vol.  XX  VII.— 51.         801 
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tains.20  %  It  is  not  material  that  the  subject  of  the  contract  was  realty. 
If  the  title  thereto  is  not  drawn  into  question  nor  the  realty  itself  affect- 
ed, the  action  is  nevertheless  transitory.  Thus  a  suit  by  a  purchaser 
of  land  for  compensation  for  a  deficiency  in  the  quantity  sold  and  paid 
for  by  mistake  is  transitory,  and  may  be  maintained  in  the  court  where 
the  grantor  is  served  with  process.1  The  same  is  true  of  an  action  to 
recover  unpaid  purchase  money  due  under  an  absolute  conveyance  of 
real  estate.8  So  where  a  citizen  of  one  state  is  voluntarily  within  the 
territorial  jurisdiction  of  another,  and  a  judgment  is  there  rendered 
against  him  on  personal  service,  a  suit  by  garnishment  is  properly  in- 
stituted against  a  railroad  company  chartered  by  the  latter  state  con- 
demning a  debt  due  the  judgment  debtor  for  services  rendered  in  the 
former  state,  and  payment  of  the  judgment  against  the  garnishee  is  a 
complete  defense  to  a  subsequent  action  on  the  debt  brought  in  the 
former  state.8  Actions  brought  to  enforce  the  statutory  liability  of 
stockholders  in  insolvent  corporations  are  likewise  transitory,  though 
enforcement  of  this  liability  is  sometimes  denied  on  the  ground  that 
it  is  penal.4 

23.  Determination  of  Venue  by  Residence. — Provision  is  frequently 
made  by  statute  or  constitution  that  a  transitory  action  shall  be  tried 
in  the  county  wherein  resides  one  of  the  parties  thereto,  and  the  ten- 
dency is  to  give  stipulations  of  this  tenor  a  liberal  construction.  They 
apply  as  well  to  corporations  as  natural  persons.5  Persons  charged 
with  a  joint  libel  have  been  held  to  be  joint  trespassers  within  the 
meaning  of  a  constitutional  provision  allowing  suits  to  be  brought  in 
the  county  of  either  "joint  trespasser."  6  A  suit  concerning  the  issue 
of  patents  is  governed  by  a  federal  statute  making  residence  determine 
the  venue  of  civil  suits,7  and  the  same  is  true  of  a  suit  brought  in  the 
name  of  the  United  States  on  the  bond  of  a  public  contractor,  for  the 

20.  East  Tennessee,  etc.,  R.  Co.  v.  Note:  22  A.  S.  R.  26. 

Kennedy,  83  Ala.  462,  3  So.  852,  3  2.  Smith  v.  Allen,  18  Wash.  1,  50 

A.  S.  R.  755;  Ophir  Silver  Min.  Co.  v.  pac.  783,  63  A.  S.  R.  864,  39  L.R.A.  82. 

Superior  Ct,  147  Cal.  467,  82  Pac.  70,  3.  East   Tennessee,  etc.,  R.   Co.  v. 

3  Ann.   Cas.  340;  Little  v.  Chicago,  Kennedy,  83  Ala.  462,  3  So.  852,  3  A. 

etc.,  R.  Co.,  65  Minn.  48,  67  N.  W.  s.  R.  755.    And  see  Garnishment,  vol. 

846,  60  A.  S.  R.  421,  33  L.R.A.  423;  12  p  819 

Xw^a011'  p4    to^'q?7^  *•  See  Conflict  of  Laws,  vol.  5, 

102  N.  W.  869,  3  Ann.  C^ ^  Stod-  988   1033  et           Corporations, 

dard  v.  Lum,  159  N.  Y.  265,  53  N.' E.  £*,    7     '      Q7A    atk 

1108,  70  A.  S.  R.  541,  45  L.R.A.  551;  vo*'  ''  pp*  £.'">  *lb'    .      r      1fln  TT 

fSH^St  6  ^  (Va°  110'  S.^2M6%KCtb27i  tuCS°:\L60^) 

Note:  22  A.  S.  R.  22.  4°2- 

1.  Campbell  v.  W.  M.  Ritter  Lum-      6-  Cox  v.  Strickland,  120  Ga.  104, 
ber  Co.,  140  Ky.  312,  131  S.  W.  20,  47  S.  E.  912,  1  Ann.  Cas.  870. 
140  A.  S.  R.  385;  Little  v.  Chicago,      7.  Butterworth  v.   Hill,  114  U.   S. 
etc.,  R.  Co.,  65  Minn.  48,  67  N.  W.  846,  128,  5  S.  Ct.  796,  29  U.  S.  (L.  ed.) 
60  A.  S.  R.  421,  33  L.R.A.  423.  119. 
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benefit  of  a  person  furnishing  materials  and  labor  for  the  construction 
of  a  public  work.8  But  the  act  of  Congress  restricting  "civil  suits"  to 
the  district  of  which  the  defendant  is  an  inhabitant,  or  in  which  he 
may  be  found,  does  not  include  causes  of  admiralty  jurisdiction.0  It 
is  generally  held  that  actions  aided  or  commenced  by  attachment  or 
garnishment  are  actions  within  the  meaning  of  statutes  requiring  civil 
actions  to  be  brought  in  the  county  where  the  defendant  resides  or 
may  be  found,10  though  as  to  this  a  different  rule  obtains  in  some  juris- 
dictions.11 Where  a  suit  is  required  to  be  brought  in  a  county  where 
one  of  the  parties  resides,  it  cannot  be  commenced  in  a  county  where 
neither  resides,  to  be  subsequently  removed  to  the  proper  county  for 
trial.18  The  residence  of  the  personal  representative  of  one  killed  by 
negligence,  and  not  that  of  the  deceased,  is  referred  to  in  a  statute  per- 
mitting an  action  for  negligent  injuries  by  a  railroad  company  to  be 
brought  in  the  county  of  the  plaintiff's  residence  if  the  carrier  passes 
into  it.18  It  is  enough  that  the  plaintiff,  in  an  action  for  damages  for 
wrongs  and  injuries  suffered,  resides  in  the  county  when  suit  is 
brought;  it  is  not  necessary  that  he  should  have  resided  in  the  county 
at  the  time  of  the  injury.14  But  when  a  defendant  is  in  the  act  of  re- 
moving from  one  county  to  another,  and  it  cannot  be  ascertained  with 
certainty  in  which  county  he  resides,  an  action  may  be  brought  against 
him  in  either  county.16  Apparently,  a  statute  of  the  character  here 
under  consideration  extends  only  to  cases  wherein  both  parties  are 
residents  of  the  state.  If  either  one  is  nonresident,  or  both  are,  then 
suit  may  be  brought  in  any  county.16  Thus  if  the  plaintiff  does  not 
reside  within  the  state,  suit  may  be  brought  in  any  county  therein  at 
his  election.17  A  like  rule  obtains  if  the  defendant  is  a  nonresident,18 
as,  for  example,  a  foreign  corporation,  which  in  the  absence  of  particu- 
lar statutory  provisions  applicable  thereto,  may  be  sued  in  any  county 
designated  in  the  complaint.19  The  provision  of  the  federal  statute, 
which  prohibits  suit  to  be  brought  against  any  person  in  any  other 
district  than  that  whereof  he  is  an  inhabitant,  is  inapplicable  to  an 
alien  or  a  foreign  corporation  sued  here;  and  consequently  such  a  per- 

8.  Davidson    Bros..  Marble    Co.    v.    (N.S.)   1014. 

United  States,  213  U.  S.  10,  2ft  S.  Ct.  14.  Southern  R.  Co.  v.  Harrington, 
324,  53  U.  S-   (L.  ed.)   675.  166  Ala.  630,  52  So.  57,  139  A.  S.  R. 

9.  See  Admiralty,  vol.  1,  p.  426.  59. 

10.  Toland  v.  Sprague,  12  Pet.  300,       16.  Note:  22  A.  S.  R.  27. 

9  U.  S.  (L.  ed.)  1093;  Ex  parte  Des       16.  Note:  49  L.R.A.(N.S.)   550. 
Moines,  etc.,  R.  Co.,  103  U.  S.  794,  26       17.  Bay  State  Iron  Co.  v.  Goodall, 
U.  S.  (L.  ed.)  461;  Friedman  y.  Cleve-  39  N.  H.  223,  75  Am.  Dec.  219. 
land  First  Nat.  Bank,  39  Okla.  486, 135       18.  New  York,  etc.,  R.  Co.  v.  Estill, 
Pac.   1069,   49   L.R.A.(N.S.)    48   and  147  U.  S.  591, 13  S.  Ct.  444,  37  U.  S. 
note.  (L.  ed.)  292. 

11.  Note:  49  L.R.A.(N.S.)  553.  19.  New  York,  etc.,  R.  Co.  v.  Estill, 
12.,  Note:  22  A.  S.  R.  26.  147  U.  S.  591,  13  S.  Ct.  444,  37  t.  S. 
13.  Illinois   Cent.   R.   Co.   v.   Stith,    (L.  ed.)  292. 

120  Ky.  237,  85  S.  W.  1173, 1  L.R.A.       Note:  22  A.  S.  R.  24. 
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hod  or  corporation  may  be  sued  by  a  citizen  of  a  state  of  the  Union  in 
any  district  in  which  valid  service  can  be  had.8'  An  act  which  pro- 
vides that  all  civil  actions  shall  be  brought  in  a  county  where  the  de- 
fendant resides  or  is  found  does  not  preclude  the  right  to  proceed  by 
attachment  against  the  property  of  a  nonresident  in  the  place  in  the 
territory  wherein  it  is  found.1  A  statute  providing  that  when  a  de- 
fendant is  a  nonresident  he  may  be  sued  in  any  court  of  the  state 
applies  to  all  suits,  whether  in  rem  or  in  personam.*  Where  the  term 
domicil  is  used  in  a  statute  regulating  venue  it  must  be  construed  to 
mean  residence;  but  although  a  person  may  not  have  acquired  a 
political  domicil  in  a  place,  he  may  have  such  a  residence  there  as  will 
prevent  his  being  sued  out  of  that  district* 

24.  Ancillary  Proceedings. — Proceedings  ancillary  or  incidental  to 
an  action  are  frequently  excepted  from  the  requirement  that  actions 
be  brought  in  a  county  wherein  resides  a  party  to  the  action.4  This  is 
particularly  true  in  courts  of  equity,  there  being  numerous  cases  in 
which  it  has  been  held  that  matters  not  ordinarily  connected  with  the 
subject  of  an  action  in  equity  may  nevertheless  be  so  incident  thereto 
as  to  make  their  determination  in  such  action  necessary  to  the  grant- 
ing of  the  main  relief  sought  therein,  notwithstanding  the  venue  of 
an  action  as  to  such  matters  would  under  other  circumstances  be  fixed 
by  statute  in  another  county.*  As  to  whether  equity  will  assume  juris- 
diction over  a  proceeding  by  a  receiver  to  enforce  the  liability  of  the 
stockbrokers  in  an  insolvent  corporation,  though  they  reside  and  were 
summoned  in  a  county  or  counties  other  than  that  in  which  the  action 
was  brought,  is  discussed  elsewhere  in  this  work.* 

25.  Joint  Defendants. — Under  statute  in  many  jurisdictions  it  is 
permissible  to  lay  the  venue  of  a  transitory  action  in  which  there  are 
several  defendants  in  the  county  of  the  residence  of  any  one  of  them 
against  whom  substantial  relief  is  prayed.  Process  may  be  served  out 
of  the  county  on  the  other  defendants.7    This  applies  to  corporation* 

20.  In  re  Hohorst,  150  U.  S.  653,  14  183  S.  W.  475,  L.R.A.1916D  1129  and 

8.  Ct.  221,  37  U.  S.  (L.  ed.)  1211.  note.     Generally   as  to   the  retention 

1.  Central  Loan,  etc.,  Co.  v.  Camp-  by  a  court  of  equity  of  Jurisdiction 
bell  Commission  Co.,  173  U.  S.  84,  19  once  obtained,  Bee  Equity,  vol.  10,  p. 
S.  Ct.  346,  43  U.  8.  (L.  ed.)  623.  370  et  seq.    As  to  the  issuance  of  in- 

2.  Baisley  v.  Baisley,  113  Mo.  544,  junctions  in  and  of  or  as  ancillary  to 
21S.  W.  29,  35  A.  S.  R.  726.  a  proceeding,  see  Injunctions,   voL 

3.  Note:  Ann.  Cas.  1915C  791.  And  14,  p.  323. 

see. generally,  Domicil,  vol.  9,  p.  537.       6.  See  Receivers,  vol.  23,  p.  124. 

4.  Note:  L.R.A.1916D  1134  et  seq.,  7.  Standard  Oil  Co.  v.  United 
containing  a  full  discussion  of  the  States,  221  U.  S.  1,  31  S.  Ct.  502,  55 
question  as  to  when  local  venne  may  V.  S.  (L.  ed.)  619,  Ann.  Cas.  1912D 
be  disregarded  on  the  ground  that  the  734,  34  L.R.A.(N.S-)  834;  Southern 
action  or  proceeding  is  ancillary  or  R.  Co.  v.  Grizzle,  124  Ga.  735,  53  S.  E. 
incidental.  244,    110    A.    S.    R.    191;    Tatum    v. 

5.  White  v.  Earbeson,  169  Ky.  224.  Leigh,  136  Ga.  791,  72  S.  E.  236,  Ann. 
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^8  well  as  to  individuals.8    It  is  essential,  however,  that  the  defendant 
Miose  residence  is  made  determinative  of  the  venue  of  the  action  be 
£  necessary  party  to  the  action  and  not  one  joined  solely  to  justify  the 
^ringing  of  the  action  in  the  county  of  his  residence.0    A  court  cannot 
Squire  jurisdiction  in  an  action  aided  by  an  attachment  where  both 
the  defendant's  residence  and  his  property  are  in  another  county, 
merely  by  joining  him  as  defendant  with  a  resident  of  the  county 
against  whom  no  judgment  could  ever  be  recovered  or  relief  en- 
forced.10   In  every  case  the  true  test  to  determine  whether  or  not  the 
venue  is  proper,  so"  that  the  summons  may  issue  to  another  county,  is 
whether  the  defendant  served  in  the  county  where  the  suit  is  brought 
is  a  bona  fide  defendant  to  the  action  and  whether  his  interest  in  the 
result  of  the  action  is  in  any  manner  adverse  to  that  of  the  plaintiff 
with  respect  to  the  cause  of  action  against  the  other  defendants.    In 
equity  actions  may  be  added  the  inquiry  whether  or  not  the  plaintiff 
can  obtain  full,  suitable,  and  satisfactory  relief  without  joining  such 
party,  and  binding  him  by  the  terms  of  the  judgment  and  decree.11 
26.  Place  of  Origin  of  Action;  Place  of  Performance;  Usual  Place 
of  Business. — Provision  is  sometimes  made  by  statute  that  a  suit  shall 
be  brought  in  the  county  wherein  the  cause  of  action  arose.    Under 
such  a  statute,  it  is  not  necessary  that  an  injury  for  which  suit  is 
brought  should  have  wholly  occurred  within  the  county  in  which  suit 
is  brought.12    Furthermore,  a  cause  of  action  is  said  to  arise  generally 
at  the  place  where  the  fact  creating  the  necessity  for  bringing  an  action 
occurred.18    So,  a  cause  of  action  on  a  draft  has  its  origin  in  the  place 
where  the  draft,  by  its  terms,  was  payable,  when  payment  was  refused 
and  notice  given.14    A  cause  of  action  on  a  certificate  of  membership 
of  a  fraternal  benefit  association  is  held  to  arise  in  the  county  of  the, 
member's  residence  at  the  time  of  his  death.18    An  action  to  recover 
damages  for  injury  caused  by  the  explosion  of  a  paint  dryer  because 
of  failure  to  put  a  caution  signal  on  the  package  may  be  brought  in 
the  county  where  the  injury  occurred,  although  the  package  was  sold 
at  defendant's  place  of  business  in  another  county  and  the  caution  sig- 
nal was  there  omitted.18    A  cause  of  action  for  libel  has  its  inception 

• 

Cas.  1912D  216;  Carlisle  v.  Ottley,  12.  Southern  R.  Co.  v.  Harrington, 
143  Ga.  797,  85  S.  E.  lt)10,  Ann.  Cas.  166  Ala.  630,  52  So.  57,  139  A.  S.  R. 
1917A  573,  L.R.A.1917C  393.  59. 

8.  Note:  70  L.R.A.  701.  13.  Atlantic  Coast  Line  R.   Co.  v. 

9.  Cowart  v.  Fender,  137  Ga.  586,  Powell,  127  Ga.  805,  56  S.  E.  1006,  9 
73  S.  E.  822,  Ann.  Cas.  1913A  932;   Ann.  Cas.  553,  9  L.R.A(N.S.)  769. 
Seiver  v.  Union  Pac.  R.  Co.,  68  Neb.       14.  Hibernia  Nat.  Bank  v.  Lecombe, 
*>1,  93  N.  W.  943, 110  A.  S.  R.  393,  61   84  N.  Y.  367,  38  Am.  Rep.  518. 
t-.RA.  319.  15.  Hilderbrand  v.  United  Artisans. 

10.  Note:  49  L.R.A.(N.S.)  551.  46  Ore.  134,  79  Pac.  347, 114  A.  S.  R. 

11.  Seiver  v.  Union  Pac.  R.  Co.,  68  852. 

Keb.  91,  93  N.  W.  943,  110  A  S.  R.  16.  Peaslee-Gaulbert  Co.  ▼.  Mc- 
3Q3,  61  L.R.A.  319.  Math,  148  Ky.  265,  146  S.  W.  770, 
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in  the 'county  wherein  the  libel  is  circulated  or  published  rather  than 
in  the  county  wherein  it  ia  printed.17  Of  course,  provisions  of  the 
character  now  under  consideration  apply  only  to  causes  of  action  aris- 
ing within  the  jurisdiction  of  the  state.  If  a  transitory  cause  of  action 
arises  in  another  state  the  plaintiff  has  the  right,  in  the  absence  of 
statute  fixing  the  place  of  trial,  to  bring  his  suit  in  any  county  in  the 
state  where  he  may  be,  and  where  he  finds  the  defendant,  and  in  which 
the  court  may  obtain  jurisdiction  of  the  defendant  by  service  of  pro- 
cess or  by  appearance.  The  rule  is  the  same  though  one  or  both  of  the 
parties  are  nonresidents.18  It  is  sometimes  provided  by  statute  that 
actions  upon  contract  may  be  tried  in  the  county  wherein  the  contract 
was  to  be  performed.18  A  provision  of  that  character  is  construed  to 
contemplate  express  contracts,  and  hence  an  action  to  recover  upon 
open  account  for  medical  services  is  not  thereby  rendered  triable  in 
the  county  where  the  services  were  performed.*0  The  statutory  restric- 
tion as  to  the  place  of  suit  when  persons  holding  unpaid  demands  for 
labor  or  materials  bring  an  action  in  the  name  of  the  United  States, 
on  the  bond  of  a  public  contractor,  to  the  federal  circuit  court  for  the 
district  in  which  said  contract  is  to  be  performed,  "and  not  elsewhere," 
governs  as  well  where  the  action  is  brought  by  the  United  States 
against  the  principal  and  sureties  on  the  bond,  for  the  failure  to  pay 
certain  designated  subcontractors  for  labor  and  materials  used  in  the 
construction  of  the  work.1  A  place  of  employment  must  be  distin- 
guished from  a  place  of  business,  and  a  statute  respecting  venue  hav- 
ing reference  solely  to  the  latter  does  not  include  the  former.9 

27.  Corporations  Generally. — While  the  view  is  sometimes  taken 
that  a  corporation  can  have  no  residence  in  any  particular  locality 
within  the  meaning  of  a  general  statute  determining  the  venue  of 
certain  actions  by  reference  to  the  residence  of  the  parties,"  ordi- 
narily, for  jurisdictional  purposes,  the  residence  of  a  corporation,  is 
at  its  chief  place  of  business.4  However,  the  case  of  railroad  corpora- 
tions has  afforded  ground  for  a  somewhat  different  construction.  It 
has  sometimes  been  held  with  respect  to  them,  and  it  is  sometimes 
so  provided  by  statute,  that  if  their  lines  extended  through  more 
than  one  county  of  a  state  the  corporations  should  be  regarded  as  resi- 
dents of  each  of  those  counties.1     But  in  some  courts  this  view  is 

Ann.  Cas.  1913E  392,  39  L.R.A.(N.S.)  1.  United  States  v.  Congress  Constr. 
465.  Co.,  222  U.  S.  199,  32  S.  Ct.  44,  56  U. 

17.  Note:   9   Ann.    Cas.   383.     And    S.  <L.  ed.)  163. 

see  Libel  and  Slander,  vol.  17,  p.  2.  Hanley  v.  Eastern  Steamship 
370  et  seq.  Corp.,  221  Mags.  125,  109  N.  E.  167, 

18.  Steed  v.  Harvey,  18  Utah  367,   Ann.  Cas.  1917D  1034. 

64  Pac.  1011,  72  A.  S.  R.  789.  3.  Wood  v.  Hartford  P.  Ins.  Co.,  13 

19.  Brewer  v.  Gordon,  27  Colo.  Ill,  Conn.  202,  33  Am.  Dec.  395.    See  Coa- 
59  Pac.  404,  83  A.  S.  R.  45.  porations,  vol.  7,  p.  695.. 

20.  Bond  v.  Hurd,  31  Mont.  314,  78  4.  Note:  33  Am.  Dee.  399 

Pac.  579,  3  Ann.  Cas.  566.  6.  Missouri  Pac.  R.  Co.  v.  Cullers, 
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denied.4    And  under  federal  laws  a  railway  company,  incorporated  un- 
ci er  the  laws  of  a  state,  and  having  its  principal  offices  within  one  dis- 
trict of  the  state,  is  not  an  inhabitant  of  another  district  of  the  same 
state  through  which  it  operates  its  line  of  road  and  in  which  it  main- 
tains freight  and  ticket  offices  and  depots.7  By  the  common  law,  though 
s  personal  action  could  be  maintained  against  a  natural  person  in  any 
j  urisdiction  in  which  he  might, be  found,  a  corporation,  which  could 
xiot  migrate  but  must  dwell  in  the  sovereignty  which  gave  it  life,  could 
only  be  subjected  to  suit  in  the  jurisdiction  where  it  existed.8    That 
doctrine,  however,  is  now  generally  abrogated.    By  the  modern  view  it 
is  well  settled,  though  many  intermediary  positions  were  taken  in 
leaching  this  conclusion,  that  a  foreign  corporation  doing  business  in 
a  state  and  having  agents  located  therein  for  this  purpose  may  be  sued 
and  served  in  the  same  manner  as  domestic  corporations  on  any  transi- 
tory cause  of  action,  whether  originating  in  the  state  or  otherwise ;  and 
it  is  immaterial  whether  the  plaintiff  is  a  nonresident  or  a  resident  of 
the  state  wherein  suit  is  brought.9    It  being  determined  that  a  foreign 
corporation  is  subject  to  suit,  the  questions  at  once  arise  as  to  what  local 
courts  have  jurisdiction  over  it;  and  what  particular  county,  parish, 
municipality  or  district  is  the  proper  place  in  which  to  bring  the  suit. 
These  questions  are  discussed  at  length  elsewhere  in  this  work.10 

28.  Foreign  Cause  of  Action ;  Rights  of  Nonresidents. — Pursuant  to 
the  rule  stated  that  transitory  actions  may  be  enforced  in  any  jurisdic- 
tion wherein  the  defendant  may  be  found,11  there  is  not  a  color  of 
doubt  but  that  any  action  which  is  transitory  may  be  laid  in  any  dis- 
trict or  county  with  jurisdiction  of  the  subject-matter  and  parties, 
though  the  matter  arises  in  a  foreign  country  and  is  between  aliens.12 
The  same  is  true  of  causes  of  action  arising  on  the  high  seas.18    It 

81  -Tex.  382,  17  S.  W.  19,  13  L.R.A.  9.  Sullivan  v.  Sullivan  Timber  Co., 

542.  103  Ala.  371,  15  So.  941,  25  L.R.A. 

Notes:  33  Am.  Dec.  400;  4  L.R.A.  543;  Reeves  v.  Southern  R.  Co.,  121 

262;  70  L.R.A.  696.  Ga.  561,  49  S.  E.  674,  2  Ann.  Cas.  207 

And  see  Corporations,  vol.  7,  p.  and  note,   70   L.R.A.   513   and  note. 

696;  Foreign  Corporations,  vol.  12,  See    Corporations,   vol.    7,    p.    695; 

p.  118  et  seq.  Foreign  Corporations,  vol.  12,  p.  103 

6.  Note :  33  Am.  Dec.  400.  et  seq. 

7.  Galveston,  etc.,  R.  Co.  v.  Gon-  10.  See  Foreign  Corporations,  vol. 
zales,  151  U.  S.  496,  14  S.  Ct.  401,  12,  p.  117  et  seq. 

38  U.  S.  (L.  ed.)  248.  11.  See  supra,  par.  20. 

8.  Sullivan  v.  Sullivan  Timber  Co.,  12.  McKenna  v.  Fisk,  1  How.  241, 
103  Ala.  371,  15  So.  941,  25  L.R.A.  11  U.  S.  (L.  e<J.)  117;  Eingartner  v. 
543 ;  Pullman  Palace  Car  Co.  v.  Har-  Illinois  Steel  Co.,  94  Wis.  70,  68  N.  W. 
rison,  122  Ala.  149,  25  So.  697,  82  A.  664,  59  A.  S.  R.  859  and  note,  34 
S.  R.  68;  Reeves  v.  Southern  R.  Co.,  L.R.A.  503. 

121  Ga.  561,  49   S.  E.  674,  2  Ann.       Note:  70  L.R.A.  514 
Cas.  207  and  note,  70  L.R.A.  513  and       13.  Mitchell  v.  Harmony,  13  How. 
note;    Aldrich   v.    Anchor   Coal,   etc.,   115,  14  U.  S.  (L.  ed.)  75;  Gardner  v. 
Co.,  24  Ore.  32,  32  Pac.  756,  41  A."  S.   Thomas,  14  Johns.  (N.  Y.)  134,  7  Am. 
R.  831.  Dec.  445;  Eingartner  v.  Illinois  Steel 
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seems,  however,  that  in  such  a  case  the  courts  have  some  discretion 
whether  they  will  or  will  not  entertain  the  action,  and  are  not  com- 
pelled to  do  so,  though  all  the  parties  to  the  action  are  before  the 
court.1*  Thus  the  circumstance  that  the  parties  to  the  action,  though 
at  present  in  this  country,  remain  citizens  of  that  country  wherein  the 
cause  of  action  arose,  and  have  an  intention -of  there  returning,  where 
there  will  be  no  impediment  to  a  trial  of  an  action  on  the  merits  be- 
tween them  according  to  the  laws  of  their  own  country,  has  been  . 
deemed  a  sufficient  reason  on  which  to  predicate  a  refusal  to  act.16  A 
possibility  that  to  entertain  an  action  and  thereby  set  a  precedent  as  to 
similar  suits  would  adversely  affect  commercial  interests  in  the  foreign 
country  has  likewise  been  assigned  as  a  reason  for  declining  jurisdic- 
tion ;  as  has  a  danger  that  the  court  would  not  determine  the  rights  of 
the  parties  as  they  would  have  been  determined  in  the  courts  of  the 
nation  where  the  cause  of  action  arose.1*  Of  course,  under  the  provi- 
sions of  the  constitution  Congress  may  by  treaty  deprive  all  the  courts 
of  this  country  of  jurisdiction  of  a  cause  of  action  alleged  to  have 
arisen  outside  of  the  United  States  and*  against  a  citizen  of  a  foreign 
country.  Apparently,  however,  this  power  has  not  been  exercised  ex- 
cept with  respect  to  controversies  between  the  captains  and  crews  of 
foreign  vessels.1'  It  has  been  held  that  a  court  of  one  state  cannot 
deny  a  citizen  of  another  state  the  right  to  seek  enforcement  therein 
of  a  transitory  cause  of  action,  on  the  ground  that  the  right  to  go  into 
another  state  and  to  sue  in  its  courts  on  a  cause  of  action  is  a  privilege 
guaranteed  by  section  2  of  article  4  of  the  constitution  of  the  United 
States,  providing  that  the  citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  of  the  several  states.19  This  has 
been  declared  to  be  the  case  though  the  cause  of  action  arose  in  an- 
other state  of  which  both  parties  to  the  action  were  then,  and  yet-are, 
residents.1*  And  it  has  been  said  that  a  court  has  no  discretion  to 
refuse  to  hear  a  case  between  nonresidents  of  which  it  has  jurisdiction, 

Co.,  94  Wis.  70,  68  N.  W.  664,  59  A.  15.  Gardner  v.  Thomas,  14  Johns. 

S.  R.  859,  34  L.R.A.  503.  (N.  Y.)  134,  7  Am.  Dec.  445. 

Note:  70  L.R.A.  513.  Note:  59  A.  S.  R.  870. 

And  see  Admiralty,  vol.  1,  p.  415.  16.  Cofrode    v.    Circuit    Judge,    79 

14.  Johnson  v.  Dalton,  1  Cow.  (N.  Mich.  332,  44  N.  W.   823,  7  L.R-A. 

T.)  543,  13  Am.  Dec.  594;  Gardner  v.  511;  Mexican  Nat.  R.  Co.  v.  Jackson, 

Thomas,    14   Johns.    (N.   T.)    134,    7  89  Tax.  107,  33  S.  W.  857,  59  A.  S.  R. 

Am.  Dec.  445;  Mexican  Nat.  R.  Co.  v.  28,  31  L.R.A  276. 

Jackson,  89  Tex.  107,  33  S.  W.  857,  Note:  70  L.R.A.  538. 

59  A.  S.  R.  28,  31  L.R.A.  276;  Ein-  17.  Note:  59  A.  S.  R.  872. 

gartner  v.  Illinois  Steel  Co.,  94  Wis.  18.  Eingartner  t.  Illinois  Steel  Co., 

70,  68  N.  W.  664,  59  A  S.  R,  859  and  94  Wis.  70,  68  N.  W.  664,  59  A.  S.  R. 

note,  34  L.R.A.  503.  859,  34  L.R.A.  503. 

Note:  70  L.RA..  538.  19.  Steed  v.  Harvey,  18  Utah  367, 

And  see  Admiralty,  vol.  1,  p.  415;  54  Pac.  1011,  72  A.  S.  R.  789. 

Shipping,  vol.  24,  p.  1027. 
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^erely  because  the  suit  is  brought  there  only  for  convenience  of  par- 
ses   axdlcI  attorneys,  and  will  entail  expense  on  the  county.20    On  the 
°tkkGi?   laand  there  is  authority  to  the  effect  that  jurisdiction  of  a  tran- 
8*tc>xry  action  may  be  refused  by  a  state  court  where  the  parties  are  non- 
feax<Jexx.ts  of  the  state  and  the  cause  of  action  originated  beyond  its  lira- 
*«*     «~kx<3  this  rule  has  been  applied  to  a  case  involving  Indian  lands 
^erexj  the  cause  of  action  was  partly  local  and  partly  transitory.1 

Divorce  Proceedings. — The  statutes  usually  contain  provisions 
ing  the  venue  in  actions  for  divorce.2    A  statutory  provision  that 
sui/fcs      i*or  divorce  shall  be  heard  and  tried  in  the  "county  where  the 

live"  has  been  construed  to  mean  the  county  in  which  the  ag- 
J  party  lives  at  the  time  the  suit  is  commenced  or  filed.*  A  wife 
wi*o  1^  ^g  separated  from  her  husband  and  gone  to  the  home  of  a  rela- 
txv  ^  ^t*1-*  ^ve>  w&h.  ^e  intention  of  making  it  her  home,  establishes  there 
*  ^!^x  ^3.ence  so  as  to  give  tke  courts  of  the  county  jurisdiction  of  a  suit 
v?  >5X^:*:"  f°r  divorce.4  Though  an  action  for  a  divorce  solely  is  required 
^  ^  TkDrought  in  the  county  where  the  plaintiff  resides,  a  suit  in  equity 
f/ii-wr'  ^-^Ject  real  estate  of  a  nonresident  husband  to  the  support  and  main- 

c»e  of  a  deserted  wife  may  be  brought  in  the  county  in  which  such 
Estate  is  situate,*  and  when  an  action  for  divorce  is  rightfully 
V  V^^^^Klt,  and  alimony  is  asked  as  an  incident  of  the  divorce,  any  lands 
**k*^  defendant  brought  within  the  control  of  the  court  by  proper 
^y^^^^nents  in  the  petition  and  notice  may  be  awarded  as  alimony,  al- 
°y*-gh  they  may  lie  in  a  county  of  the  state  other  than  where  the 
^^tioxi  was  brought6    With  respect  to  the  effect  of  the  plaintiff's  fail- 
^^  to  bring  the  suit  in  the  county  specified  by  statute,  there  is  some 
^Serence  of  opinion.    According  to  some  cases,  a  suit  instituted  in 
*^s  wrong  county  will  be  dismissed  even  though  the  defendant  con- 
sents to  the  trial ;  on  the  other  hand,  it  has  been  held  that  the  statutory 
provisions  as  to  venue  are  merely  for  the  benefit  of  the  parties,  and 
that  if  the  defendant  appears  and  fails  to  raise  the  objection  that  the 
suit  has  been  instituted  in  the  wrong  county,  the  irregularity  is 
waived*7 

20.  Cofrode   v.    Circuit   Judge,    79  (Mass.)  181,  25  Am.  Dec.  372.     See 

Mich.  332,  44  N.  W.  623,  7  L.R.A.  511.  also  Harding  v.  Alden,  9  Greenl.  (Me.) 

1.  Morris  v.  Missouri  Pac.  R.  Co.,  140,  23  Am.  Dec.  549. 
78  Tex.  17,  14  S.  W.  228,  22  A.  S.  R.       4.  McClintock   v.    MeClintock,    147 

.  17,  9  L.R.A.  349.    Generally  as  to  the  Ky.   409,   144   3.   W.   68,  39   L.R.A. 

right  of  access  to  courts,  see  Consti-  (N.S.)  1172. 

tutional  Law,  vol.  6,  p.  285;  Courts,  5.  Rhoades    v.    Rhoades,    78    Neb. 

vol.  7,  p.  1035  et  seq.  495,  111  N.  W.  122,  126  A.  S.  R.  611. 

2.  Wesner  v.  O'Brien,  56  Kan.  724,  6.  Wesner  v.  O'Brien,  56  Kan.  724, 
44  Pac.  1090,  54  A.  S.  R.  604,  72  44  Pac.  1090,  54  A.  S.  R.  604,  32 
L.R.A.  289.  L.R.A.  289. 

3.  Harteau    v.    Harteau,    14    Pick.       7.  Note :  20  Ann.  Cas.  342. 
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IV.  Change  of  Vbnub 

In  A  beence  of  Statute 

30.  Inherent  Power  of  Court. — It  is  very  evident  from  the  decisions 
that  the  power  inheres  in  a  court  in  extraordinary  cases  to  change  the 
venue  of  a  cause  before  it  for  trial.  Thus,  though  there  is  support  for 
a  contrary  view,8  according  to  the  weight  of  authority  a  court  in  a 
criminal  case  has  inherent  power,  even  in  the  absence  of  express  statu- 
tory authority,  to  order  a  change  of  the  place  of  trial  from  one  county 
to  another,  if  and  when  satisfied  that  a  fair  and  impartial  trial  cannot 
be  had  within  the  county  where  the  venue  is  laid  in  the  indictment- 
Such  power  existed  at  common  law,  and  therefore,  unless  specifically 
denied  by  statute,  still  inheres  in  the  courts  of  the  country  *  This  has 
been  held  true  in  respect  to  lesser  offenses  despite  the  existence  of  a 
statute  expressly  conferring  the  power  in  capital  cases.  Such  a  statute 
is  but  declaratory  of  the  common  law,  conferring  no  new  power  and 
abridging  no  old  ones.10  However,  though  there  is  authority  contra, 
according  to  the  majority  view  in  the  absence  of  an  express  statutory 
provision  to  the  contrary,  the  bias  or  prejudice  of  the  judge  of  a  crim- 
inal court  is  not  such  a  disqualification  as  will  give  the  defendant  in 
a  prosecution  a  right  to  a  change  of  venue.  The  province  of  a  judge, 
it  is  said,  is  to  decide  such  questions  of  law  as  may  arise  in  the  progress 
of  the  trial.  His  decisions  on  these  points  are  not  final ;  and  if  erro- 
neous, the  party  has  his  remedy  by  bill  of  exceptions  and  appeal. 
Therefore,  change  of  venue  on  account  of  prejudice  should  not  be  al- 
lowed.11 Where  an  accused  has  a  constitutional  right  to  be  tried  in  tho 
county  wherein  the  offense  with  which  ho  is  charged  was  committed, 
on  the  creation  of  a  new  county  pending  the  trial,  which  embraces  the 
place  of  the  commission  of  the  offense,  the  court  has  authority  to  trans- 
fer the  case  to  the  new  county,  although  the  act  creating  the  county 
and  the  general  law  of  the  state  may  be  silent  on  the  subject.  The 
court  to  which  the  transfer  is  made  has  power  to  take  jurisdiction  of 
the  case  and  carry  it  to  judgment."  The  authority  to  change  the 
venue  of  civil  cases  under  appropriate  circumstances  seems  also  to  have  • 
existed  at  common  law,  and  to  have  become  a  part  of  our  judicial*  sys- 
tem.1"   And,  though  the  decided  weight  of  authority  is  to  the  con- 

8.  Notes:  58  Am.  Dec  102;  21  Ann.  11.  Day  v.  Day,  12  Idaho  556,  86 
Cos.  1068.  Pac.  531, 10  Ann.  Cas.  260  and  note.      ' 

9.  Crocker  v.  Justices,  208  Mass.  12.  Pope  v.  State,  124  Ga.  801,  63 
162,  94  N.  E.  369,  21  Ann.  Cas.  1061  8.  E.-  384,  110  A.  S.  E.  197,  4  Ann. 
and  note.  Cas.  551. 

10.  Day  v.  Day;  12  Idaho  556,  86  IS.  Day  v.  Day,  12  Idaho  556,  86 
Pac.  531,  10  Ann.  Cas.  260  and  note;  Pac.  531, 10  Ann.  Caa.  260;Crocker  v. 
Crocker  v.  Justices,  208  Mass.  162,  94  Justices,  208  Mass.  162,  94  N.  E.  369, 
N.  E.  369.  21  Ann.  Can.  1061.  21  Ann.  Cas.  1061. 
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trary,  it  has  been  held  that  a  party  to  a  civil  action  is  entitled  to  a 
change  of  venue  on  account  of  the  bias  or  prejudice  of  the  trial  judge, 
though  there  is  no  statutory  provision  expressly  stating  such  ground. 
This  is  particularly  the  case  where  the  constitution  provides  that  jus- 
tice shall  be  administered  without  prejudice.14  Though  the  federal 
statute  in  relation  to  national  banks  permits  suits  against  them  in  state 
courts  to  be  brought  only  in  the  courts  of  the  counties  or  cities  wherein 
they  are  located,  yet  a  suit  against  a  national  bank  brought  in  the  prop- 
er court  may  be  transferred  to  another  court  in  accordance  with  a  state 
statute,  although  no  provision  for  a  change  of  venue  is  made  in  the 
federal  act.  The  intent  of  Congress  was  to  leave  the  state  courts,  after 
the  action  had  been  commenced,  to  be  governed  solely  by  the  state 
statutes.1*  Where  the  legislature  has  undertaken  to  prescribe  the  cases 
wherein  a  change  of  venue  may  be  had,  its  directions  are  generally 
taken  to  be  exclusive  on  the  subject.1* 

31.  Consent  of  Parties. — As  a  general  proposition  a  change  of  venue 
may  be  made  by  consent  of  the  parties  to  an  action.  This  is  true  al- 
though there  are  statutes  undertaking  to  prescribe  when  and  under 
what  conditions  a  change  may  be  made.  While  undoubtedly  the  right 
to!  a  change  of  venue  in  such  cases  depends  only  on  statute  and  can  be 
had  only  as  the  statute  provides,17  changes  by  consent,  which  are  not 
a  matter  of  right,  are  not  necessarily- prohibited.18  Express  provision 
to  this  effect  is  frequently  made  by  statute.1*  Furthermore  the  rule 
that  the  right  to  a  change  of  venue  in  a  criminal  case  is  purely  statu- 
tory does  not  exclude  the  idea  that  a  change  by  consent  is  proper.** 
So  far  as  regards  the  mere  transfer  of  the  place  of  trial  from  one  divi- 
sion to  another,  it  would  seem,  in  the  absence  of  express  prohibition, 
to  be  within  the  competency  of  the  court  having  full  jurisdiction  over 
the  entire  district,  and  certainly  presents  no  ground  of  error  when 
it  is  not  at  the  time  challenged,  and  the  trial  proceeds  without 
"objection.1 

Under  Statute 

32.  Generally. — In  recognition  of  the  necessity  or  advisability  of 
changing  the  venue  of  an  action  or  prosecution  under  certain  condi- 
tions, a  contingency  that  has  arisen  with  such  frequency  as  to  lead 
the  courts  to  assert  the  right  to  make  a  change  without  statutory 

14.  Day  v.  Day,  12  Idaho  556,  86  927,  Ann.  Cas.  1912C  814  and  note. 
Pac.  531,  10  Ann.  Cas.  260.  19.  State  r.  Superior  Ct.,  61  Wash. 

15.  Note:  66  L.B.A.  693.  681,  112  Pac  927,  Ann.  Cas.  1912C 

16.  See  infra,  par.  35,  39.  814  and  note. 

17.  See  infra,  par.  39.  20.  Osborn  v.  State,  143  Wis.  249, 

18.  State  v.  Albee,  61  N.  H.  423,  60  126  N.  W.  737,  31  L.R.A.(N.S.)  966. 
Am.  Rep.  325;  Burnley  v.  Cook,  13  1.  Rosencrans  v.  United  States,  165 
Tex.  586,  65  Am.  Dec.  79;  State  v.  XJ.  S.  257, 17  S.  Ct.  302,  41  U.  S.  (L. 
Superior  Ct.,  61  Wash.  681,  112  Pac.  ed.)  708. 
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authority,2  legislation  has  been  enacted  in  practically  all  jurisdictions 
providing  for  such  changes.  The  grounds  recognized  in  these  statutes 
as  sufficient  to  Justify  a  change  comprise  all,  or  some,  of  the  following: 
a  wrong  venue  in  the  original  action ;  an  impossibility  of  obtaining  an 
impartial  trial  on  account  of  local  feeling  and  opinion;  bias  on  the 
part  of  the  judge  holding  the  court,  and  inconvenience  in  the  admin- 
istration of  justice,  as  to  witnesses,  if  the  cause  is  tried  in  the  county 
where  originally  brought.  In  considering  such  enactments,  the  courts 
should,  and  ordinarily  do,  remember  that  all  laws  for  the  removal  of 
causes  from  one  vicinage  to  another  are  passed  for  the  purpose  of  pro- 
moting the  ends  of  justice  by  getting  rid  of  the  influence  of  some  local 
prejudice  which  might  be  supposed  to  operate  detrimentally  to  the  in- 
terests or  rights  of  one  or  the  other  of  the  parties  to  the  suit.  Accord- 
ingly, such  laws  are  liberally  construed  so  as  to  render  possible 
the  attainment  of  the  first  object  sought.8  So  statutes  authorizing  a 
change  of  venue  where  an  impartial  trial  cannot  otherwise  be  had  or 
where  convenience  and  justice  will  be  forwarded  by  the  change  are 
construed  to  apply  to  garnishment 4  and  to  mandamus  proceedings.5 
They  have  also  been  held  to  authorize  a  change  of  venue  of  an  action 
of  ejectment,6  although  this  action  is  almost  universally  conceded  to 
be  local  in  character,  the  venue  whereof  must  be  laid  in  the  county  in 
which  the  land  lies.7  And  though  there  is  authority  to  the  contrary, 
a  proceeding  to  incorporate  a  drainage  district  and  establish  its  boun- 
daries, or  for  other  public  improvements,  has  been  declared  to  be  a  civil 
suit,  within  the  meaning  of  those  terms  in  a  statute  allowing  a  change 
of  venue  in  such  cases.8  A  ruling  of  this  character  has  been  made 
despite  a  constitutional  provision  that  all  actions  for  the  recovery  of 
real  estate  shall  be  commenced  in  the  county  wherein  the  realty  is 
situated.* 

33.  Persons  Entitled  to  Change. — The  applicability  of  statutes  au- 
thorizing changes  of  venue  to  corporations  hasr  rarely  been  the  subject' 
of  controversy,  the  point  being  as  a  rule  either  covered  in  the  statutes 
or  assumed  by  the  court  in  cases  wherein  a  corporation  is  a  party. 
When  raised,  however,  the  question  is  answered  in  the  affirmative.10 

2.  See  supra,  par.  30.  8  Ann.  Cas.  310. 

3.  Barry  v.  Traux,  13  N.  D.  131,  99  6.  Kalaeokekoi  v.  Wailuku  Sugar 
N.  W.  769,  112  A.  S.  R.  662,  3  Ann.  Co.,  19  Hawaii  366,  Ann.  Cas.  1912B 
Cas.  191,  65  L.R.A.  762;  State  v.  Su-  529  and  note. 

perior  Ct.,  40  Wash.  443,  82  Pac.  875,  7.  See  supra,  par.  14. 

Ill  A.  S.  R.  915,  5  Ann.  Cas.  775,  2  8.  State  v.  Riley,  203  Mo.  175,  101 

L.R.A.(N.S.)  568.  S.  W.  567,  12  L.R.A.(N.S.)  900  and 

4.  State  v.  Superior  Ct.,  40  Wash.  note. 

443,  82  Pac.  875,  111  A.  S.  R.  915,  5  9.  Note:  Ann.  Cas.  1912B  534. 

Ann.    Cas.    775   and    note,   2   L.R.A.  10.  Commercial   Ins.   Co.   v.   Melil- 

(N.S.)  568.  man,  48  111.  313,  95*  Am.  Dec.  543. 

5.  Woodworth  v.  Old  Second  Nat.  And  see  Corporations,  vol.  7,  p.  696. 
Bank,  144  Mich.  338,  107  N.  W.  905, 
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4s  regards  the  right  of  one  not  a  party  to  the  record  to  request  a  change 
°^  voixtie,  the  courts  are  not  in  accord.  By  some  the  view  is  taken  that 
*te  statutes  commonly  expressly  authorize  only  the  parties  to  obtain  a 

of  venue,  and  require  the  application  to  be  made  by  a  party 
record,  the  petition  being  verified  by  his  affidavit,  they  do  not 
e  persons  out  of  the  record,  nor  allow  them  to  swear  to  the  peti- 
agents  or  otherwise.11    So  it  is  not  error  to  deny  an  application 
change  of  venue  in  an  action  of  ejectment  made  by  a  third  per- 
siming  to  be  a  trustee  of  the  real  owner,  of  whom  the  defendant 
record  is  only  a  tenant.19    And  when  an  intervention  is  allowed 
or  of  a  party  who  may  be  liable  to  the  defendant  in  the  event  of 
■very  against  him,  the  intervener  is  not  entitled  to  an  order 
ing  the  place  of  trial  to  the  county  of  his  residence.18    In  sup- 
f  this  position  the  contention  is  advanced  that  statutes  authoriz- 
langes  of  venue  have  been  frequently  perverted,  to'  the  great 
lent  of  suitors.    Wherefore,  their  provisions  ought  not  to  be  ex- 
-^d  by  implication,  so  as  to  embrace  persons  not  specifically  named 
~~  n.    Any  other  construction,  it  is  said,  would  lead  to  much  incon- 
ice  and  mischief.14    Unquestionably,  however,  any  recognized 
of  a  corporation  may  make  the  requisite  affidavit  upon  applica- 
>y  the  corporation  for  a  cfiange  of  venue,  he  being  regarded  as  a 
to  the  record  pro  hac  vice.15    And  there  is  authority  to  the  effect 
«,  court  may,  in  the  exercise  of  sound  legal  discretion,  grant  or 
a  change  of  venue,  on  application  and  affidavit  made  by  a 
?e^on,  not  a  party  to  the  record.     This  is  the  case  though  a  party 
^    ^Vxe  action  has  an  absolute  right  in  a  proper  case  to  a  change  of 
N5***ie.    If  it  is  insisted,  in  putting  a  construction  upon  the  statute, 
wk^t  no  one  but  the  party  can  make  the  affidavit,  very  great  in- 
justice might  be  done  to  parties  who  were  necessarily  absent  or  who 
could  not  make  the  affidavit.16    Where  there  are  several  parties  on 
the  same  side,  the  rule  seems  to  be  that  to  take  advantage  of  a  statu- 
tory privilege  of  a  change  of  venue,  all  substantial  parties  on  that 
side  must  unite  in  making  application,  and  if  any  dissent,  the  change 
cannot  be  allowed.    A  provision  in  a  statute  that  any  party  to  a  civil 
action  may  obtain  a  change  of  venue  does  not  mean  that  any  indi- 
vidual party  may  obtain  such  order,  but  refers  to  the  parties  as  a  class 
and  includes  all  on  that  side.    To  be  entitled  to  a  change,  therefore, 
they  must  all  join  in  or  favor  the  application,  with  the  exception  of 
mere  nominal  or  formal  parties  having  no  real  interest.17    Certainly 

11.  Commercial   Ins.    Co.   v.   Mehl-  14.  Crowell   v.    Maughs,   2   Gilman 

man,  48  111.  313,  95  Am.  Dec.  543.  (111.)  419,  43  Am.  Dec.  62. 

12:  Crowell   v.   Maughs,   2   Gilman  15.  Commercial   Ins.    Co.   v.   Mehl- 

(111.)  419,  43  Am.  Dec.  62.  man,  48  111.  313,  95  Am.  Dec.  543. 

13.  German  Sav.  Bank  v.  Citizens'  16.  Shattuck  v.  Myers,  13  Ind.  46, 

Nat.  Bank,  101  la.  530,  70  N.  W.  769,  74  Am.  Dec.  236. 

63  A.  S.  R.  399.                                  •  17.  Klein  v.  German  Nat.  Bank,  69 
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this  is  true  where  one  of  the  parties  not  joining  is  a  municipality  with 
respect  to  which  the  suit  is  properly  brought.18 

34.  Character  of  Right. — The  character  of  a  party's  right  to  a 
change  of  venue,  whether  absolute  on  proper  petition  being  made,  or 
dependent  on  a  showing  to  the  satisfaction  of  the  judge  holding  court 
of  the  existence  of  certain  conditions,  rests  of  course  primarily  upon 
the  wording  of  the  statute  conferring  the  right  and,  as  the  wording 
employed  differs  but  little  in  many  cases,  upon  the  view  taken  by  par- 
ticular courts  of  the  meaning  of  that  verbiage.    It  is  therefore  difficult 
to  state  any  general  rulings.    A  summary  of  the  holdings  is  all  that 
can  be  given.    Of  course,  yhen  no  question  of  fact  as  to  the  existence 
of  the  statutory  grounds  is  involved,  a  change  of  venue  becomes  in 
any  case  a  matter  of  right,  in  no  sense  discretionary.    Thus,  when  a 
change  is  sought  on  the  ground  that  the  venue  of  the  action  as  orig- 
inally laid  is  contrary  to  statute  or  to  the  prevailing  common  law  rule, 
there  can  ordinarily  be  no  doubt  as  to  the  right  thereto  of  the  person 
seeking  the  change.19  So  where  an  action  is  brought  against  a  public 
officer  for  his  official  acts  in  a  county  other  than  that  in  which  the 
acts  were  committed,  the  court  has  no  discretion  as  to  whether  it  will 
allow  the  change.20    Furthermore,  in  many  jurisdictions  a  party  is 
regarded  as  having  an  absolute  right  \o  a  change,  when  he  has  com- 
plied with  the  preliminaries  and  mode  of  petitioning  laid  down  by 
statute.    The  making  out  of  a  prima  facie  case,  or  a  case  of  any  de- 
scription, is  unnecessary.1     This  has  been  ruled  when  the  ground 
alleged  for  the  chaiige  was  the  impossibility  of  securing  a  fair  trial  on 
account  of  local  prejudice,9  or  the  disqualification  of  the  judge  from 
bias,  interest,  or  the  like.8    So  mere  imputation  of  prejudice  to  the 
judge,  made  in  proper  time  by  either  party  to  an  action,  has  been  held 
to  entitle  the  party  making  it  to  a  change  of  the  venue.4    Elsewhere 
it  is  held  that  the  grant  or  refusal  of  a  change  of  venue  reposes  in  the 
sound  discretion  of  the  judge  presiding  over  the  court,  and  that  the 
existence  of  the  grounds  recognized  by  statute  as  sufficient  to  justify 

Ark.  140,  61  S.  W.  572,  86  A.  S.  B.  2.  State  v.   District  Ct.,  43  Mont. 

183.  571,  118  Pac.  268,  Ann.  Cas.  1912C 

18.  State  v.  District  Ct.,  120  Minn.  343;  Brittain  v.  Monroe  County,  214 
458,  139  N.  W.  947,  Ann.  Cas.  1914C  Pa.  St.  648,  63  Atl.  1076,  6  Ann.  Cas. 
106  and  note.  617. 

Note:  L.R.A.1915F  1030.  3.  State  v.  District  Ct.,  43  Mont. 

See  supra,  par.  12.  571,  118  Pae.  268,  Ann.  Cas.  1912C 

19.  State  v.  Superior  Ct.,  97  Wash.  343;  Ex  p.  Justus,  3  Okla.  Crim.  Ill, 
358,  166  Pac.  630,  L.B.A.1917F  905  104  Pac.  933,  25  L.B.A.(N.S.)  483; 
and  note.  •;  State  v.  Morgan,  44  Utah  224,   140 

20.  State  v.  District  Ct.,  43  Mont.  Pac.  218,  Ann.  Cas.  1916D  1279  and 
571,  118  Pac.  268,  Ann.  Cas.  1912C  note. 

343.  4.  Van      Slyke      v.      Trempealeau 

1.  Shattuck  v.  Myers,  13  Ind.  46,  74  County  Farmers'  Mut.  F.  Ins.  Co.,  39 
Am.  Dec.  236.  Wis.  390,  20  Am.  Rep.  50. 
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*  ehetxxge  must  be  established  to  his  satisfaction  before  the  action  can 
<>Q  i^eixaoved.5    This  doctrine  has  been  applied  where  a  change  was 
^uglxt>  on  account  of  local  prejudice,6  the  existence  of  adverse  interest 
**  **  l^txge  number  of  the  inhabitants  of  the  county,7  and  the  disquali- 
^eatiou  of  the  judge  by  reason  of  bias  or  other  similar  ground.8    This 
^oix2«fl  seem  clearly  to  be  the  case  where  permissive  language  is  used  in 
.tute,  as  that  the  court,  being  satisfied  that  a  removal  will  profhote 
.ds  of  justice,  may  so  act.    On  the  strength  of  language  of  this 
:ter  the  state  has  been  held  not  entitled  as  a  matter  of  right  to  a 
:e  of  venue  in  a  criminal  action.9    Indeed,  the  tendency  seems  to 
icily  to  construe  a  statute  conferring  the  right  to  a  change  of 
on  the  state.    The  power  conferred  upon  courts  by  such  a  stat- 
one  which  ought  to  be  exercised  with  great  care  and  delibera- 
and  a  change  of  venue  on  behalf  of  the  people  should  be  made 
waiter  a  showing  which  convinces  the  court  that  public  sentiment 
juch  a  state  as  to  render  improbable  a  fair  and  impartial  trial.10 
arte  authorizing  the  judge  to  change  the  venue  on  his  own  motion 
this  matter  entirely  within  his  discretion,  and  it  is  not  a  matter 
controverted  by  evidence.11 
General  Rule  as  to  Showing  Necessary  to  Establish  Local  Preju- 
•Where  local  prejudice  rendering  impossible  axi  impartial  trial 
le  a  cause  for*  change  of  venue  only  in  case  its  existence  is  estab- 
to  the  satisfaction  of  the  judge  holding  the  court,12  it  is  the 
>nsus  of  opinion  in  criminal  cases  that  the  presumption  of  law  is 
^^T"^*  a  defendant  can  get  a  fair  and  impartial  trial  in  the  county  in 

"*  """^Qi  the  offense  was  committed,  and  that  in  order  to  overcome  this 
tmption  the  defendant  must  show  clearly  that  this  cannot  be 
,18    Indeed,  a  change  of  venue  in  a  criminal  prosecution  must  be 
led  a  wrong  to  the  public  unless  the  necessities  of  justice  to  the 
require  it,  and  before  a  court  is  justified  in  sustaining  an  ap- 


^    ^C"      Gilmer  v.  Kennon,  131  U.  S.  22,  21,  56  A.  S.  R.  177,  34  L.R.A.  251; 

^XT^~    Ct.  696,  33  U.  S.  L.  ed.)   110;  People  v.  Pfanschmidt,  262  111.  411, 

^J^Xs  v.  Territory,  9  Ariz.  1,  76  Pac.  104  N.  E.  804,  Ann.  Cas.  1915 A  1171. 

x*  ^*>    H  Ann.  Cas.  1153;  Andrews  v.  7.  Brittain  v.  Monroe  County,  214 

^**>ple,  33  Colo.  193,  79  Pac.  1031,  Pa.  St.  648,  63  Atl.  1076,  6  Ann.  Cas. 

•V>8  A.  S.  R.  76;  Addis  v.  Applegate,  617. 

**X  la.  150, 154  N.  W.  168,  Ann.  Cas.  8.  State  v.   Tawney,  81  Kan.   162, 

1917E  332;  Downs  v.  State,  111  Md.  105  Pac.  218,  135  A.  S.  R.  355. 

241,  73  Atl.  893,  18  Ann.  Cas.  786  9.  State  v.   Winchester,  18   N.   D. 

and   note;    Sims  v.   American    Steel  534,  122  N.  W.  1U1,  21  Ann.  Cas. 

Barge  Co.,  56  Minn.  68,  57  N.  W.  322,  1196. 

45  A.  S.  R.  451;  Talley  v.  Maupin,  10.  State  v.  Holloway,  19  N.  M.  528, 

(Okla.)    166   Pac.   734,  L.R.A.1917F  146  Pac.  1066,  L.R.A.1915F  922. 

912;  Hughes  v.  State,  126  Tenn.  40,  11.  Augustine    v.    State,    41    Tex. 

148  S.  W.  543,  Ann.  Cas.  1913D  1262.  Crim.  59,  52  S.  W.  77,  96  A.  S.  R.  765. 

6.  Strong  v.    State,   85   Ark.   536,  12.  See  supra,  par.  34. 

109  S.  W.  536,  14  Ann.   Cas.  229;  13.  Johnson  v.  State,  1  Okla.  Crim. 

Singleton  v.  State.  38  Fla.  297,  21  So.  321,  97  Pac.  1059,  18  Ann.  Cas.  300. 
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plication  therefor  on  account  of  the  prejudice  of  the  inhabitants  of 
the  county  it  must  affirmatively  appear  that  there  is  such  a  feeling  of 
prejudice  prevailing  in  the  community  as  will  be  reasonably  certain 
to  prevent  a  fair  and  impartial  trial.14  Thus,  proof  merely  that  preju- 
dice exists,  or  that  a  derogatory  article  has  been  published  in  one  of  the 
cities  of  a  county,  is  not  proof  that  a  fair  trial  cannot  be  had  in  the 
county  at  large,  or  that  the  county  as  a  whole  is  prejudiced,  and  is  not 
therefore  sufficient  to  entitle  one  to  a  change  of  venue.16  The  intem- 
perate expressions  of  a  mass  of  people  congregated  on  the  streets  at  the 
time  of  an  offense  and  the  contemporaneous  publication  in  daily  papers 
of  two  inflammatory  articles,  nearly  a  year  prior  to  the  trial,  may 
properly  be  considered  by  a  trial  judge  insufficient  to  show  the  impos- 
sibility of  a  fair  trial  in  a  large  county  containing  a  city  of  more  than 
ten  thousand  inhabitants.16  And  certainly  where  there  are  no  com- 
purgators, or  but  few,  in  connection  with  a  motion  for  a  change  of 
venue  on  the  ground  of  prejudice  against  the  accused  and  a  formidable 
combination  adverse  to  him  in  the  county  in  which  he  is  being  tried, 
it  is  not  incumbent  on  the  court  to  consider  the  motion.17  However, 
it  has  been  held  that  a  change  of  venue  in  a  prosecution  for  inurder 
should  be  granted  where  the  petition  and  affidavits  of  the  accused 
comply  with  the  statute  and  show  that  the  deceased  had  relatives  in 
all  parts  of  the  county,  who  had  created  a  sentiment  against  the  ac- 
cused, while  the  witnesses  for  the  state  upon  the  question  admit  that 
the  belief  was  general  that  the  accused  ought  to  be  punished.18 

36.  Minority  View;  Effect  of  Newspaper  Articles. — In  some  juris- 
dictions an  accused  is  not  required  to  show  beyond  a  reasonable  doubt 
or  by  a  preponderance  of  the  evidence  that  he  cannot  receive  a  fair  and 
impartial  trial,  but  a  change  of  venue  should  be  granted  if  the  show- 
ing is  such  as  to  raise  a  reasonable  apprehension  that  he  cannot  receive 
such  a  trial.1*  Newspaper  articles  denunciatory  of  an  accused  person 
are  universally  regarded  as  not  alone  sufficient  evidence  of  prejudice  to 
entitle  an  accused  to  a  change  of  venue.  Undoubtedly,  newspaper  arti- 
cles containing  criminal  accusations  produce  considerable  effect  upon 
public  opinion  and  thus  occasion  much  difficulty  in  securing  impartial 
jurors ;  but,  as  a  rule,  citizens  who  are  fit  to  try  criminal  cases  will  not 

14.  Elias  v.  Territory,  9  Ariz.  1,  76  N.  W.  59,  Ann.  Cas.  1918A  442. 
Pac.  605,  11  Ann.  Cas.  1153;  State  v.       16.  Elias  v.  Territory,  9  Ariz.  1,  76 
Stark,  63  Kan.  529,  66  Pac.  243,  54  Pac.  605,  11  Ann.  Cas.  1163. 

L.R.A.  910,  88  A.  S.  R.  251 ;  Downs  17.  State  v.  Hall,  16  S.  D.  6,  91  N. 

v.  State,  111  Md.  241,  73  Atl.  893,  18  W.    325,    65    L.R.A.    151;    Smith    v. 

Ann.  Cas.  786;  State  v.  Winchester,  State,  52  Tex.  Crim.  344,  106  S.  W. 

18  N.  D.  534, 122  N.  W.  1111,  21  Ann.  1161,  15  Ann.  Cas.  357; 

Cas.  1196 ;  State  v.  Gordon,  32  N.  D.  18.  Shipp  v.  Com.,  124  Ky.  643,  99 

31,  155  N.  W.  59,  Ann.  Cas.  1918A  S.  W.  945,  10  L.R.A.(N.S.)  335. 

442;  Johnson  v.  State,  1  Okla.  Crim.  19.  People  v.  Pfanschmidt,  262. 111. 

321,  97  Pac.  1059,  18  Ann.  Cas.  300.  411,  104  N.  E.  804,  Ann.  Cas.  1915A 

15.  State  v.  Gordon,  32  N.  D.  31, 155  1171. 
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allow   previous  opinions  based  upon  unofficial  reports  to  control  their 
judgment  against  the  sworn  evidence  in  a  case.  It  is  true  that  in  several 
cases  the  appellate  court,  considering  the  newspaper  articles  in  connec- 
tion ^r±th  other  circumstances,  but  not  discussing  the  particular  weight 
to  ^hich  the  publications  were  entitled,  has  held  that  the  venue  should 
hav»   t>cen  changed.80    On  the  other  hand  in  a  number  of  cases  where 
***  amplication  for  change  of  venue  has  been  made  on  the  ground  of 
new»jc*eper  articles,  together  with  various  other  circumstances  tending 
to  si*  o^w  local  prejudice,  the  appellate  court,  without  discussing  the 
^ei^2^-fc  fa  be  given  the  newspaper  articles  in  question,  has  held  that 
the  lo^rer  court  did  not  abuse  its  discretion  in  refusing  to  change  the 

—   Sufficiency  of  Evidence  to  Show  Bias  of  Judge. — In  some  juris- 

j,  when  a  change  of  venue  is  asked  on  account  of  the  prejudice 

presiding  judge,  it  is  not  necessary  to  set  forth  in  the  petition 

;t  or  facts  on  which  the  party  bases  his  fears  that  he  will  not 

^  a  fair  trial  in  the  court  wherein  the  cause  is  pending,  but  in 

such  facts  must  be  stated,  although  perhaps  with  not  the  same 

Parity  as  is  required  in  cases  in  which  the  application  is  based 

i-he  alleged  prejudice  of  the  inhabitants  of  the  county.8    In  crim- 

as  a  change  of  venue  is  a  wrong  to  the  public, -unless  the 

rts  of  justice  to  the  defendant  require  it,  prejudice  on  the  part 

~ndge  toward  a  defendant  must  clearly  appear  to  entitle  the  latter 

^kange.    It  is  not  sufficient  that  a  prima  facie  case  only  be  shown.8 

ie  fact  that  the  court,  in  approving  a  verdict  and  pronouncing 

-^«ice  at  a  former  trial  of  the  defendant  upon  the  same  charge, 

sssed  an  opinion  df  the  defendant's  guilt  does  not  of  itself  indicate 

.dice.*    The  personal  knowledge  of  the  judge  as  to  the  state  of  hia 

mind  is  not  to  be  ignored,  and  he  is  not  compelled  to  grant  a 

4*e  of  venue  upon  the  affidavit  of  a  defendant,  although  there  is 

ounter  affidavit,  especially  where  he  is  conscious  that  he  is  free 

prejudice  and  believes  that  the  statements  in  the  defendant's 

ivit  are  without  foundation.    In  fact,  frequently  it  will  be  pre- 

in  support  of  a  ruling  that  he  did  act  upon  his  own  knowledge.5 

inly  in  a  civil  suit,  prejudice  of  a  judge  against  a  case,  as  distin- 

ted  from  prejudice  against  a  litigant,  has  never  been  recognized 

^t^^^  .  Downs  v.  State,  111  Md.  241,  73       3.  State  v.  Stark,  63  Kan.  529,  66 
^^       893, 18  Ann.  Cas.  786  and  note.        Pac.  243,  88  A.  S.  R.  251,  54  L.R.A. 


P^T^  —      Elias  v.  Territory,  9  Ariz.  1,  76  910. 

S^T*5*  ^  605, 11  Ann.  Cas.  1153;  Downs  v.  4.  State  v.  Tawney,  81  Kan.  162, 

V^^e,  111  Md.  241,  73  Atl.  893,  18  105  Pac.  218,  135  A.  S.  R.  355. 

AJ^*^*.  Cas.  786  and  note;  State  v.  Gor-  5.  State  v.   Tawney,  81  Kan.   162, 

(5**=*,  32  N.  D.  31,  155  N.  W.  59,  Ann.  105  Pac.  218,  135  A.  S.  R.  355;  Table 

l^  1918A  442.  Mountain  Gold,  etc.,  Min.  Co.  v.  Wal- 

.-  Mullin  v.  People,  15  Colo.  437,  24  ler's  Defeat  Silver  Min.  Co.,  4  Nev. 

.  880,  22  A.  S.  R.  414,  9  L.R.A.  566.  218,  97  Am.  Dec.  526  and  note. 
R.  C.  L.  Vol.  XXVII.— 52.         817 
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as  a  sound  basis  for  a  motion  for  change  of  venue.  Were  it  otherwise, 
it  would  prohibit  any  judge  from  sitting  in  the  second  trial  of  a  cause 
which  had  previously  been  determined  by  him,  since  in  the  first  trial 
he  must  have  reached  his  own  conclusions  as  to  the  law  and  the  facta,*  ^ 
to  the  so  called  prejudice  of  one  or  another  of  the  litigants.6  An  affi-  * 
davit  for  a  change  of  venue  stating  merely  the  belief  of  affiant  that  the 
judge  is  disqualified  to  try  the  cause  on  the  ground  of  interest,  but 
without  stating  any  of  the, facts  upon  which  belief  is  founded,  or  any 
person  from  whom  he  may  have  learned  any  facts  as  to  the  matter,  is 
too  vague  and  uncertain  to  establish  a  right  to  a  change.7  If  an  appli- 
cation is  made  to  change  the  place  of  trial  to  another  division  of  the 
court  on  the  ground  that  all  the  judges  are  prejudiced,  and  the  appli- 
cation being  brought  on  for  hearing  before  one  of  the  judges,  the  mov- 
ing parties  decline  to  offer  evidence  on  the  ground  that  he  will  not  con- 
sider itr  notwithstanding  he  is  present  and  offers  to  hear  such  evidence, 
he  may  properly  deny  a  change  of  the  place  of  trial  as  to  all  the  judges 
other  than  himself.8 

38.  Number  of  Changes  Permissible. — As  has  been  noted  hereto- 
fore,9 the  right  of  a  party  to  a  change  of  venue  is  regulated  in  most 
states  by  statute.  The  provisions  with  respect  to  the  number  of  times 
the  same  party  may  obtain  a  change  of  venue  are  very  dissimilar,  and 
it  is  therefore  difficult  to  lay  down  any  general  rule  as  to  the  number 
of  changes  allowable.  In  the  absence  of  pertinent  statutory  provi- 
sions, it  has  been  held  that  at  least  a  second  change  of  venue  may  be 
had  upon  proper  application  therefor.  The  fact  that  the  venue  has 
already  been  changed  once  can  make  no  difference,  as  the  object  of 
the  law  is  to  provide  the  parties  with  a  disinterested,  unprejudiced,  and 
unbiased  tribunal  to  adjudicate  their  cause.10  By  virtue  of  the  statu- 
tory provisions  in  many  of  the  states,  however,  only  one  change  can 
be  granted  to  the  same  party.11  And  when  the  one  change  allowed  is 
granted,  whether  it  is  perfected  or  not,  the  party  who  asked  it  can  have 
no  other  change.  The  making  of  the  order  ends  his  right.  He  has 
then  had  the  one  change  of  venue  allowed  him,  whether  he  avails  him- 
self of  it  or  not.  So  while  there  is  authority  to  the  contrary,  it  is  gen- 
erally held  that  where  a  change  of  venue  has  been  granted  to  one  of 
several  defendants,  it  is  proper  to  refuse  the  application  for  a  second 
change  of  venue  by  another  defendant,  although  he  alleges  that  his 
interests  are  adverse  both  to  the  plaintiff  and  the  other  defendants. 

6.  Dolbeer's  Estate,  153  Cal.  652,  96  9.  See  supra,  par.  32  et  seq. 
Pac.  266,  15  Ann.  Cas.  207.  10.  Note:  7  Ann.  Cas.  304. 

7.  Table  Mountain  Gold,  etc.,  Min.  11.  Priddy  v.  Boiee,  201  Mo.  309, 
Co.  v.  Waller's  Defeat  Silver  Min.  Co.,  99  S.  W.  1055,  119  A.  S.  R.  762,  9 
4  Nev.  218,  97  Am.  Dee.  526.  Ann.   Cas.  874,  9  L.B.A.(N.S.)    718; 

8.  Priddy  v.  Boice,  201  Mo.  309,  99  State  v.  Williams,  127  Wis.  236,  106 
S.  W.  1055,  119  A.  S.  R.  762,  9  Ann.  N.  W.  286,  7  Ann.  Cas.  303  and  note. 
Cas.  874,  9  L.R.A.(N.S.)  718. 
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But  where  a  change  of  venue  is  ordered  to  a  court  having  no  jurisdic- 
kon^  of  the  subject,  it  is  proper,  upon  a  return  of  the  papers  to  the 
ongixx&l  court,  to  direct  a  change  of  venue  to  a  court  having  jurisdic- 
tioik    to  try  the  cause.    So  there  seems  to  be  no  doubt  but  that  where 
th&^&  l*as  been  a  nol.  proe.  after  a  change  of  venue  and  a  new  indict- 
xn0:O.fc  ixi  the  county  where  the  crime  was  committed  the  accused  would 
b°    ^Xi-fditled,  upon  proper  application,  to  a  second  change  of  venue. 
I**.  ^oxne  jurisdictions  the  calling  in  of  the  judge  of  an  adjoining  cir- 
c**1*     "fco  try  a  case  in  which  an  affidavit  of  prejudice  has  been  filed 
0^^"Xxxs*  the  presiding  judge  is  a  change  of  venue  within  the  meaning 
0*    ^  statute  allowing  but  one  change  of  venue  in  a  criminal  action.12 
'£**   otfcxers  a  party  is  not  precluded  from  obtaining  a  change  of  venue 
ff^xxx    -the  judge  by  the  fact  that  previously  he  has  obtained  a  change 
V>^ncx  -the  county.    A  statute  allowing  but  one  change  of  venue  is  con- 
^^d  to  mean  but  one  each  of  the  kinds  allowed  by  the  .statute ;  for 
s^fc^xiple,  one  for  undue  influence  of  a  party  in  the  county,  and  one 
on  account  of  prejudice  of  the  judge.    However,  where  a  cause  is  re- 
moved from  one  city  ta  another  in  the  same  county,  it  is  a  change 
within  the  meaning  of  the  statute  denying  a  second  change  of  venue 
in  any  one  case.18    A  second  change  of  venue  is  sometimes  allowed  by 
statute  on  the  reversal  of  a  judgment  and  a  new  trial  of  the  case.14 

Application  and  Procedure  Thereon 

m 

39.  Application  and  Affidavit;  Withdrawal.— Generally  speaking 
68  the  right  to  a  change  of  venue  is  purely  statutory,  unless  it  is  in- 
voked upon  the  terms  and  in  the  manner  provided  by  the  statute,  it 
does  not  exist  at  all.15    An  application  for  a  change  of  venue  must  gen- 
erally be  supported  by  the  affidavit  of  the  party  in  person,  and  the 
affidavit  of  his  attorney  is  not  a  sufficient  basis  for  the  change.    This 
rule  of  course  is  not  applicable  in  suits  by  or  against  corporations,  and 
in  such  case  any  recognized  officer  of  the  corporation  may  make  the 
affidavit16    Where  an  application  for  a  change  of  venue  by  a  defend- 
ant is  required  to  be  accompanied  with  an  affidavit  of  merit,  such 
requirement  is  met  by  a  formal  affidavit  by  the  defendant  as  to  his 
sincerity  in  making  application  and  as  to  the  actual  existence  in  his 
favor  of  a  substantial  defense  to  the  action.    The  facts  constituting 
the  defense  need  not  be  set  out1'    Affidavits  supporting  or  opposing 

12.  Dietz  v.  State,  149  Wis.  462, 136  249,  126  N.  W.  737,  31  L.R.A.(N.S.) 
N.  W.  166,  Ann.  Cas.  1913C  732.  966. 

13.  Note:  7  Ann.  Cas.  304,  305.  16.  Shattuck  v.  Myers,  13  Ind.  47, 

14.  State  v.  Williams,  127  Wis.  236,  74  Am.  Dec  236.  See  also  Eliott  v. 
106  N.  W.  286,  7  Ann.  Cas.  303  and  Wallowa  County,  57  Ore.  236,  109 
note.  Pac-  130,  Ann.  Cas.  1913A  117. 

15.  Elliott  v.  Wallowa  County,  57  17.  State  v.  District  Ct.,  43  Mont. 
Ore.  236,  109  Pac.  130,  Ann-  Cas.  571,  118  Pac.  268.  Ann.  Ca».  1912f! 
1913A  117;  Oborn  v.  State,  143  Wis.  34 X 
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an  application  for  a  change  are  not  objectionable  on  the  ground  that 
they  set  forth  the  mere  opinions  of  the  affiants  and  do  not  profess  to 
state  the  facts  alleged.  The  impossibility  of  a  fair  trial,  the  existence 
of  bias  of  the  judge,  and  like  matters,  generally  relied  on  for  a  change 
of  venue,  necessarily  rest  principally  in  opinion  and  are  not  susceptible 
of  statement  as  facts.18  Where  in  a  criminal  case  an  application  for 
a  change  of  venue  has  been  made,  and  a  judgment  refusing  it  is 
brought  to  the  appellate  court  and  reversed,  and  the  change  granted, 
the  accused  cannot  then  withdraw  his  application,  object  to  being 
tried  in  the  county  to  which  the  change  has  been  made,  and  demand 
a  trial  in  the  county  where  the  indictment  had  been  found.  Statutes 
authorizing  changes  in  venue  are  not  intended  to  give  a  defendant  the 
right  to  shift  the  venue  back  and  forth  at  will,  with  incidental  delays 
in  trying  him.19 

40.  Time  of  Application  Generally. — Statutes  authorizing  change 
of  venue  are  undoubtedly  enacted  in  order  to  promote  the  ends  of  jus- 
tice, and  unless  abused  are  reasonably  calculated  to  secure  that  aim. 
A  tendency  has  been  displayed,  however,  to  make  use  of  the  privilege 
of  change  to  obstruct  and  delay  the  progress  of  litigation,  and  conse- 
quently the  courts  have  felt  impelled  to  lay  down  certain  rules  as  to 
the  appropriate  time  for  seeking  the  removal  of  a  cause.  In  pursu- 
ance of  this  policy  statutes  on  the  subject  are  ordinarily  construed  to 
contemplate  that  an  application  for  a  change  shall  be  made  as  soon  as 
the  moving  party  acquires  knowledge  of  the  facts  upon  which  the 
motion  is  based,  and  that  failure  to  do  so  constitutes  a  waiver  of  the 
right  to  the  change.80  Under  the  statutes  of  some  states  a  change  of 
the  place  of  trial  because  of  local  prejudice  must  be  applied  for  before 
any  continuance  has  been  granted  for  any  cause,  unless  the  applicant 
was  ignorant  of  such  local  prejudice  at  the  time  of  the  prior  granting 
of  the  continuances.1  Commonly,  an  application  for  a  change  of 
venue  must  be  made  before  the  cause  proceeds  to  trial,  and  while  a 
statute  may  not  in  terms  so  provide  that  fact  is  frequently  clearly  con- 
templated. Thus  where  a  reasonable  previous  notice  of  the  applica- 
tion is  provided  for,  the  only  fair  deduction  to  be  made  from  that  pro- 
vision is  that  the  notice  must  precede  the  commencement  of  the  trial. 
Accordingly  it  has  been  held  that  an  application  for  a  change  is  not 
timely  and  comes  too  late  if  made  after  the  trial  of  the  case  has  begun 
and  the  jurors  are  being  examined  as  to  their  qualifications  to  sit  in 
the  case.8    A  trial  begins,  in  the  sense  of  such  a  requirement,  the 

18.  Edwards  v.  State,  9  Okla.  Crim.   1913B  461. 

306,  131  Pac.  956,  44  L.R.A.(N.S.)        1.  German   Sav.   Bank  v.   Citizens' 
701.  Nat.  Bank,  101  la.  530,  70  N.  W.  769, 

19.  Graham  v.  State,  143  Ga.  440,   63  A.  S.  R.  399. 

85  S.  E.  328,  Ann.  Cas.  1917A  595.       2.  State  v.  Lehman,  182  Mo.  424,  81 

20.  Kirby  v.  Union  Pac.  R.  Co.,  51   S.   W.   1118,  103  A.   S.   R.  670,  66 
Colo.  509,  119  Pac  1042,  Ann.  Cas.   L.R.A.  490. 

820 


27  Jfc.    C.  L.  VENUE  §§  41,  42 

moment  the  jurors  axe  called  into  the  box  to  be  examined  ad  to  their 

qualifications.8    It  has,  however,  been  held  under  a  statute  providing 

for  gl  dange  of  place  of  trial  in  certain  criminal  cases,  that  a  trial  does 

not  l>egin  until  the  jury  is  impaneled,  and  a  change  of  venue  granted 

before  that  time  is  granted  before  the  trial  is  begun.4 

<*1-    Application  after  Trial;  Notice. — It  is  the  generally  accepted 
view    -fcJhat  a  motion  for  a  change  of  venue  comes  too  late  after  the  case 
has    i>e^n  tried,  for  the  reason  that  to  permit  a  change  of  venue  after 
&e  "fcxri-al  would' be  virtually  to  allow  a  new  trial,  without  regard  to  the 
^scLLt^^  of  the  first  investigation  or  the  opinion  of  the  court  upon  it,  and 
^^3    sr*iit8  could  be  indefinitely  protracted.    It  is  ordinarily  held  that 
*  ^o^o-fcion  for  a  change  of  venue  comes  too  late  when  made  after  judg- 
irioxx-fc     5ias  been  rendered;  or  after  a  judgment  by  default;  or  after  the 
issxiesL    dn  a  case  havQ  been  tried  and  a  verdict  found,  or  after  a  verdict 
ao-ci     v^-lile  a  motion  for  a  new  trial  is  pending.    When  the  trial  is  by 
tb&    <3<z^Tirt,  it  is  too  late  to  demand  a  change  of  venue  after  the  court 
bas  l^^^^trdallof  the  case  and  decided  most  of  the  objections.  And  there 
is  ^*o     :*3iaterial  distinction  between  the  verdict  of  a  jury  and  the  report 
o*  ^  :*^^^f eree,  so  far  as  the  right  to  a  change  of  venue  is  concerned.  Even 
v-    *«-^^     court  has  erroneously  denied  an  application  for  a  change  of 
v^xxo,  still  when  the  parties  thereafter  voluntarily  appear  and  partici- 
^v*^       in  the  trial  without  objection,  they  waive  the  privilege  of  a 
c^^-^SS?*-    It  has  been  held,  however,  under  a  statute  providing  for  a 
tfl^^xx^^  of  the  place  of  trial  "at  any  time  before  the  day  appointed  or 
$f  ^*1    for  thie  hearing  or  trial"  of  any  "action,  motion,  or  proceeding." 
*  ^^*    e*ai  a^(^avit  imputing  bias  and  prejudice  on  the  part  of  the  trial 
'^~^^  M  a  ground  for  a  change  of  the  place  of  trial  may  be  filed  after 
vh&  x^xidition  of  judgment  and  before  the  day  set  for  the  hearing  of  a 
■ptfXclixig  motion  for  a  new  trial.    And  though  there  is  authority  to  the 
contrary,  it  is  generally  conceded  that  after  a  trial  and  the  discharge 
oi  "ttie  jury  for  failure  to  agree,  a  motion  for  a  change  of  venue  may 
ptoperly  be  made.6    Where  the  statute  requires  reasonable  noticn  of  an 
application  for  a  change  of  venue  what  is  such  reasonable  notice  is  left 
to  the  discretion  of  the  judge  to  whom  application  is  made  in  the  par- 
ticular case,  and  this  discretion  will  not  be  interfered  with  unless 
abused.6    This  is  true  even  though  the  right  to  a  change  is  absolute 
where  a  party  brings  himself  within  the  provisions  of  the  statute.7 

42.  Procedure  on  Application. — When  a  motion  for  a  change  of 
venue  is  filed,  it  is  undoubtedly  proper  for  the  court  to  suspend  action 

3.  Caples  v.  State,  3  Okla.  Crim.  72,       6.  Caples  v.   State,  3  Okla.  Crim. 
104  Pac.  493,  26  L.BA.(N.S.)   1033.  72,   104   Pac   493,  26   L.R.A.(N.S.) 

4.  State  v.  Pancoaat,  5  N.  D.  516,   1033. 

67  N.  W.  1052,  35  L.B.A.  518.  7.  Hutson  v.  Wood,  263  HI.  376, 105 

5.  State  v.  District  Ct.,  33  Mont.  N.  E.  343,  Ann.  Cas.  1915C  587. 
138,  82  Pac.  789,  8  Ann.  Cas.  752  and 

note. 
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thereon,  even  though  by  complying  with  the  statute  the  moving  party 
has  an  absolute  right  to  a  change.  Whether  there  has  in  fact  been  a 
compliance  i9  a  question  involving  legal  investigation  for  which  time 
is  required.8  This  suspension  may  continue  until  after  the  issues  are 
closed,  at  least  where  the  causes  alleged  for  a  change  have  no  reference 
to  the  presiding  judge.  One  reason  for  this  is,  that  the  parties  may  be 
apprised  of  the  issues  to  be  tried  in  the  case,  and  not  be  compelled  to 
act  in  the  dark  in  preparing  evidence  for  the  trial,  and  thus,  perhaps, 
burden  themselves  with  unnecessary  witnesses,  to  be  taken  to  another 
county.  Another  reason  is  that  the  case  may  be  disposed  of  without 
trial.*  Some  authorities  go  a  step  further  and  hold  that  it  is  not  error 
for  the  trial  court  to  refuse  to  pass  on  the  application  for  a  change  of 
venue  before  the  commencement  of  the  trial  or  to  postpone  its  deter- 
mination until  after  the  jury  has  been  impaneled.  And  in  some  ju- 
risdictions where  the  ground  for  the  change  is  local  prejudice,  the  court 
may  postpone  the  hearing  of  the  motion  until  it  can  be  ascertained  by 
an  examination  of  a  sufficient  number  of  jurors  whether  a  fair  or  im- 
partial trial  can  be  obtained.  However,  under  a  statute  requiring  the 
motion  for  a  change  to  be  made  "at  the  time"  the  defendant  appears 
and  answers  or  demurs,  it  has  been  held  that  it  is  the  duty  of  the  court 
to  grant  or  deny  that  motion  before  taking  any  other  judicial  action. 
Where  an  application  for  a  change  of  venue  is  filed  on  the  last  day  of 
a  term,  the  fact  that  the  court  adjourns  without  taking  any  action 
thereon  does  not  put  the  applicant  out  of  court,  but  simply  operates  as 
a  postponement  of  the  decision  till  another  term.10  Whatever  right  a 
defendant  may  have  to  complain  of  the  failure  of  the  state's  attorney 
to  file  a  formal  denial  of  the  allegations  in  his  affidavits  taken  with  a 
view  to  the  hearing  of  a  motion  for  a  change  of  venue  will  be  regard- 
ed as  waived,  if  he  proceeds  to  a  hearing  without  objecting  to  the  ab- 
sence of  such  denial.11 

43.  Evidence. — Frequently  the  right  of  a  court  to  entertain  evi- 
dence on  a  motion  for  a  change  of  venue  is  brought  into  issue.  As  to 
this  question  it  may  be  stated  that  no  statute  has  arisen  for  interpreta- 
tion which  precludes  the  court  from  looking  back  of  or  beyond  the 
mere  application  or  affidavits  presented.  And  where  a  change  of 
venue  is  required  to  be  granted  on  a  petition  supported  by  the  affidavits 
of  a  certain  number  of  credible  persons,  the  credibility  of  the  affiants 
may  certainly  be  inquired  into  and  witnesses  may  be  examined  for 
that  purpose.18    Whether,  however,  it  is  proper  in  such  a  case  to  admit 

8.  Galey  v.  Mason,  174  Ind.  158,  91       10.  Note:  Ann.  Cas.  1912C  129. 

N.  E.  561,  Ann.  Cas.  1912C  1290  and  11.  Gitchell  v.  People,  146  HI.  175, 

note.  33  N.  E.  757,  37  A.  S.  R.  147.. 

9.  Galey  v.  Mason,  174  Ind.  158,  91  12.  Strong  v.  State,  85  Ark.  536, 
N.  E.  561,  Ann.  Cas.  1912C  1290  and  109  S.  W.  536,  14  Ann.  Cas.  229; 
note.  See  also  State  v.  Reid,  18  N.  C.  Meuly  v.  State,  26  Tex.  App.  274,  9  S. 
377,  28  Am.  Dec.  572.  W.  563,  8  A.  S.  R.  477. 
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evicl^nc&  as  to  the  truth  of  the  facts  to'  which  affidavit  is  made,  is  a 
qaeerfdon  on  which  the  courts  are  divided.    By  some  the  right  to  do  this 
is  denied ; lf  but  others  allow  such  evidence,  at  least  where  the  glean* 
of  fcncKwledge  of  the  affiants  is,  under  the  statute,  a  fit  subject  for  at- 
tack:-       Thus  where  the  sole  issue  presented  by  the  defendant's  appli- 
cation   and  the  supporting  affidavits  of  the  compurgators  is  the  exist- 
ence  or  nonexistence  of  prejudice,  to  show  that  such  prejudice  did  not 
exi^fc    manifestly  tends  most  strongly  to  prove  that  they  did  not  possess 
correct   means  of  ascertaining  the  truth  of  the  matter.14    Where  a 
chart.  &&  of  venue  is  allowed  only  in  case  the  existence  of  the  statutory 
groxxxicl  therefor  is  established  to  the  satisfaction  of  the  judge,  he  may 
properly  examine  witnesses  or  entertain  affidavits  as  to  the  truth  of  the 
facts   alleged.1*    And  it  is  no  objection  to  affidavits  as  to  the  existence 
of  looal  prejudice  that  they  profess  to  state  the  opinions  of  the  affiants 
with   respect  thereto  rather  than  actual  facts.    No  witness  can  swear  as 
a  matter  of  fact,  independent  of  his  judgment,  that  so  great  a  prejudice 
does    ox-   does  not  exist  in  the  minds  of  the  inhabitants  of  a  county 
against;    a.  defendant  that  an  unbiased  and  unprejudiced  jury  can  or 
cannot;   l>e  obtained  therein  for  his  trial.'   Any  statement  on  this  sub- 
ject would  necessarily  be  inseparably  blended  with  the  opinions  and 
beliefs    of  the  affiant.16    On  the  question  of  the  existence  of  local  preju- 
dice it    is  proper  for  a  court  to  consider  denunciatory  newspaper  arti- 
cles, so    far  at  least  as  their  probable  effect  on  the  minds  of  the  people 
is  concerned.    They  are  of  no  value  whatever  as  evidence  of  the  facts 
and  st»/kements  set  forth  in  them,  but  the  fact  that  they  have  made 
statexr*^r>.ts,  extravagant  and  .inflammatory  in  their  character,  would 
lead  one    to  believe  that  the  readers  of  them  would  be  more  or  less 
excited    &lji&  turned  from  an  impartial  attitude.17 

***•  ^5  election  of  New  County. — Ordinarily,  the  county  to  which  a 
cause-  ^tfcsll  be  removed  for  trial  on  a  motion  for  a  change  of  venue 
rests  xxx  -fcle  sound  discretion  of  the  trial  judge.  And  in  the  absence  of 
&/^  -tvY*"^  requiring  that  a  change  of  venue  shall  be  to  the  nearest  or 
^joiiixn  «r  county  or  district,  the  removal  may  be  made,  in  the  sound 


13      «^4. 

109  S  ^^r-*?^11^  Vm  State,  85  Ark.   536,  facts  must  be  shown  from  which  the 

24    ~~|^i?^ -  ^36, 14  Ann.  Cas.  229.  court  can  deduce  the  conclusion  that 

274  *9  ^S^^y  v-   State,  26  Tex.  App.  the  ground  relied  on  for  the  change 

15      -*§?-    ^-  563,  8  A.  S.  R.  477.  actually  exists;  and,  as  a  rule,  mere 

300  *     *r^*i^ards  v.  State,  9  Okla.  Crim.  belief,    opinions,   or   conclusions   will 

(NS    "V       **^-     Pac»     956,     44     L.R.A.  not  be  sufficient  to  warrant  the  court 

TftiinV  701;     Brittain     v.     Monroe  in  exercising  its  power,  unless  the  in- 

6  Aax?^    2l4  Pa"  St-  648>  63  AtL  1076'  ft>™ation  *P°*  whi<*   the   belief  is 

N^^*^,  Oas.  617.  founded,  or  the  grounds  upon  which 

oq6  *     ~*^*<lA¥ards  v.  State,  9  Okla.  Crim.  the  opinions  or  conclusions  are  based, 

/vo    >.    ^5*3-     PftC     956,     44     L.R.A.  are  sufficiently  shown. 

V\i  Hr^  g  0l-    Compare  Downs  v.  State,       17.  Downs  v.   State,   111  Md.  241, 

786  il   241»  73  AtL  893> 18  Aim-  Cas*  73  AtL  893' 18  Ann'  Cas-  780  and  note* 

1     ^**ecrein  the  view  is  taken  that  See  supra,  par.  36. 
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discretion  of  the  trial  judge,  to  some  county  or  district  not  nearest  to 
or  contiguous  to  the  county  from  which  the  removal  is  had.    This  has 
been  held  proper  where  provision  is  made  that  the  case  shall  be  sent, 
"where  the  cause  complained  of  does  not  exist,"  to  "some  other  con- 
venient county  to  which  there  is  no  valid  objection,"  to  the  nearest 
county  free  from  exceptions,"  or,  indeed,  "to  the  most  convenient*" 
Of  course,  the  nearest  county  is  usually  selected,  but  if  the  causes 
which  would  prevent  an  impartial  trial  in  the  county  where  the 
venue  is  first  laid  extend  to  the  adjoining  counties,  a  more  remote 
county  should  be  selected.18    Certainly  where  an  accused  has  estab- 
lished his  right  to  a  change  of  place  of  trial  to  the  satisfaction 
of  the  court,  he  may,  in  open  court,  consent  that  the  case  be  sent 
for  trial  to  the  court  of  some  county  that  is  not  "near  or  adjoin- 
ing" the  county  of  original  venue  as  is  provided  by  statute;  and 
after  trial  in  the  court  to  which  the  case  is  so  sent  by  his  request, 
he  cannot  be  heard  to  object  to  the  jurisdiction  of  such  court.19 
Generally,  a  cajise  may  be  sent  to  a  county  in  another  .circuit  or  dis- 
trict.   But  in  at  least  one  jurisdiction,  if  the  alleged  ground  of  removal 
is  merely  the  prejudice  of  the  inhabitants  of  the  county  where  the 
cause  is  pending,  the  removal  cannot  be  made  to  a  county  not  in  the 
circuit.    And  by  constitutional  or  statutory  provision  in  some  jurisdic- 
tions a  cause  cannot  be  removed  to  a  county  in  another  judicial  circuit 
or  district  than  that  in  which  the  venue  is  first  laid.    This  provision 
may,  however,  be  waived  by  the  accused.20    The  discretion  of  a  judge 
to  act  on  his  own  personal  knowledge  in  sending  a  case  to  an  adjacent 
county  or  some  other  county  most  convenient,  in  which  he  is  of 
opinion  that  a'fair  and  impartial  trial  may  be  had,  cannot  be  limited 
by  allegations  in  the  affidavits  for  a  change  of  venue  denying  that  a 
fair  trial  can  be  had  in  certain  other  counties.1    But  a  court  has  no' 
authority,  upon  testimony  introduced  upon  an  application  for  a  re- 
moval to  a  certain  county,  to  change  the  venue  to  a  more  remote 
county.*    Where  the  trial  court  of  a  county  is  composed  of  several 
divisions,  and  in  an  action  pending  in  one  of  the  divisions  a  change  of 
venue  is  granted  on  the  ground  of  prejudice,  the  change  should  be 
made  to  another  of  the  divisions  of  the  court  instead  of  to  another 
county,  in  the  absence  of  evidence  tending  to  show  prejudice  on  the 
.   part  of  the  judges  of  the  other  divisions.8    When  a  change  of  venue 
has  been  granted  and  another  county  selected,  it  will  be  presumed 
that  the  discretion  of  the  trial  judge  was  exercised  properly,  and  the 
burden  is  upon  one  attacking  his  order  to  show  affirmatively  a  mani- 
fest case  of  abuse.    An  appellate  court  will  not,  under  its  superintend- 

18.  Murphy  v.  District  Ct.,  14  N.  D.       1.  Adkins  ▼.  Com.,  98  Ky.  539,  33 
542,  105  N.  W.  728,  9  Ann.  Cas.  170   S.  W.  948,  32  L.R.A.  108. 

and  note.  2.  Note:  9  Ann.  Cas.  177. 

19.  State  v.  Pancoast,  5  N.  D.  516,  3.  Priddy  v.  Boice,  201  Mo.  309,  99 
67  N.  W.  1052,  35  L.R.A.  518.  S.  W.  1055,  119  A.  S.  R.  762,  9  Ann. 

20.  Note:  9  Ann.  Cas.  177.  Cas.  874,  9  L.R.A.(N.S.)  718. 
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ing  power  tfver  inferior  coorts,  revise  the  trial  judge's  order,  in  the 
absence  of  such  a  showing,  and  in  no  case  will  it  substitute  and  enforce 
its  discretion  as  against  the  discretion  of  the  presiding  judge.4 

L  Time  and  Manner  of  Change. — Ordinarily,  where  a  change  of 
ifi  sought  on  the  ground  that  a  fair  trial  is  impossible  on  account 
of  local  prejudice,  a  cause  cannot  be  removed  for  trial  before  it  is  at 
issue,  since  the  object  of  removal  is  to  have  an  impartial  jury,  and  be- 
fore on  issue  of  fact  it  cannot  be  known  that  the  trial  will  be  by  a 
jury.  •  If  a  judge,  having  discretion  in  the  matter,  refuses  or  unrea- 
sonably delays  to  exercise  it,  he  may  be  compelled  by  mandamus  to 
act  upon  an  application  for  a  change  of  venue  though  no  specific  ac- 
tion ^rill  be  directed.6  An  entry  nunc  pro  tunc  of  an  order  of  change 
of  ven  ue  at  a  term  subsequent  to  that  in  which  the  order  was  made  is 
prop«x-  dn  a  case  where  the  omission  of  the  entry  at  the  proper  term 
was  <ivx«  to  negligence  in  the  clerk.7  Though  an  accused  has  a  right 
to  b^  j>xesent  at  proceedings  against  him,  to  grant  a  change  of  venue 
upon,  -fclne  request  of  the  defendant  in  a  felony  case,  and  in  his  ab- 
sence, ±s  not  reversible  error.8  An  order  may  be  effective  to  work  a 
chaxL^pe  of  venue  even  though  it  does  not  specifically  provide  therefor 
or  designate  formally  the  county  to  which  it  is  changed.  To  do  so 
is  undoubtedly  the  better  practice.  But  the  omission  to  employ  such 
explioi-fc  words  will  not  work  a  reversal  where  it  is  entirely  clear  that 
the  v^rxue  was  in  fact  changed.9  And  although  on  a  change  of  venue 
a  statu*  t^e  requires  a  full  transcript  of  the  record  and  proceedings  in 
the  e&^jxse,  with  all  the  original  papers  filed  therein  and  composing  a 
part  of  the  record  to  be  sent  to  the  court  to  which  the  venue  is 
chan^oc3,  it  is  not  absolutely  essential  that  a  copy  of  the  entire  record 
and  f>xro>ceedings,  or  that  every  original  paper  filed  in  the  cause,  should 
w  tran*smitted.  On  the  contrary,  if  enough  is  transmitted  to  enable 
the  con »t  to  determine  what  is  in  controversy,  and  to  bring  its  dormant 
powexr  ijQto  active  exercise,  numerous  irregularities  may  be  waived  with- 
out ixxx^>airing  the  validity  of  the  judgment.  It  has,  however,  been 
held  "fcfc*  at  a  transcript  is  insufficient  when  the  clerk  transmits  only  a 
C0Py    of  the  petition,  notice,  and  order  for  the  change  of  venue,  and 

totally     :faila  to  send  up  any  part  of  the  record  and  proceedings  in  the 
cause  ^^^^ 

Effect  and  Finality  of  Action  on  Application 

*^-      In  General. — The  effect  of  a  change  of  venue  is  to  remove  the 
caus^       absolutely  from  the  jurisdiction  of  the  court  awarding  the 

-.1  *^**iphy  v.  District  Ct.,  14  N.  D.  7.  Davis  v.  Hooper,  4  Stew.  &  P. 

t  ^5*S  N.  W.  728,  9  Ann.  Cas.  170.  (Ala.)  231,  24  Am.  Dec.  751. 

°*  -S  fc^te  v.  Reid,  18  N.  C.  377,  28  8.  Bond  v.  State,  63  Ark.  504,  39 

ft  ^^o.  572.    And  see  supra,  par.  40.  S.  W.  554,  58  A.  S.  R.  129. 

*•  c»ocker    v.    Superior    Ct.,    208  9.  Graham  v.  State,  143  Ga.  440,  85 

^?~   x^2,  94  N.  E.  369,  21  Ann.  Cas.  S.  E.  328,  Ann.  Cas.  1917A  595. 

V*»r  10.  Stringer  v.  Jacobs,  9  Ark.  497, 

»**•  r  L.R.A.1917F  915.  50  Am.  Dec.  221. 
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change.11  Thereafter,  such  court  can  issue  no  further  orders,  and  any 
steps  taken  by  it  in  the  case  are  of  no  effect.12  It  is  to  be  noted,  how- 
ever, that  the  curing  of  irregularities  or  omissions  in  the  record  does 
not  fall  within  this  rule,  as  such  an  action  is  in  no  sense  an  additional 
step.  Thus,  a  court  from  which  a  cause  has  been  removed  may,  after 
its  removal,  amend  by  supplying  an  omission  in  the  record  of  some- 
thing which  occurred  prior  to  the  removal,  and  may  then  send  a  new 
transcript  of  the  amended  record  to  the  court  to  which  the  cause  was 
removed.18  A  change  of  venue  not  only  absolutely  divests  the  court 
from  which  the  cause  was  removed  of  jurisdiction,  but  it  also  clothes 
the  court  to  which  removal  is  had  with  the  same  jurisdiction  that  re- 
posed prior  to  the  change  in  the  court  of  original  venue.  Thereafter/ 
the  cause  appertains  and  belongs  exclusively  to  the  court  to  which 
the  order  is  directed.  That  court,  by  virtue  of  the  change  of  venue, 
is  invested  with  complete  control  and  authority  over  the  subject  matter 
in  dispute,>  and  its  jurisdiction  and  power  cannot  be  ousted  or  de- 
stroyed by  £he  improper  interference  of  any  other  tribunal.14  It  may 
render  any  judgment  which  might  have  been  rendered  by  the  court 
in  which  the  case  originated.15  However,  it  cannot  exerciso  the  juris- 
diction with  which  it  is  vested,  so  as  to  adjudicate  upon  the  rights  of 
the  parties  litigant,  until  such  a  transcript  of  the  record  and  proceed- 
ings is  filed  as  is  required  by  the  statute.1*  Where  a  cause  has.  been 
rightfully  remanded  to  the  court  of  another  county,  mandamus  will 
lie  to  compel  that  court  to  proceed  with  the  trial  of  the  case.17 

47.  Effect  of  Unwarranted  Allowance  or  Refusal. — If  the  reasons 
stated  for  the  removal  of  a  cause  are  Legally  insufficient  to  justify  that 
step,  apparently  no  jurisdiction  is  given  the  court  to  which  removal 
is  had.  So  jurisdiction  does  not  attach  to  the  court  to  which  a  cause 
is  transferred  if  the  facts  stated  by  the  transferring  judge  as  disquali- 
fying him  do  not  do  so.18  And  where  a  change  of  venue  has  been  im- 
properly ordered,  the  court  to  which  the  transfer  is  made  may  direct 
it  to  be  retransferred  to  the  court  where  it  belongs.1*  Where  a  party 
to  an  action,  entitled  as  a  matter  of  right  to  a  change  of  venue  on  com- 
plying with  statutory  conditions,  meets  the  requirements  of  the  statute 
but  is  denied  the  change,  the  authorities  axe  in  conflict  as  to  what  effect 
shall  be  given  subsequent  proceedings,  attempted  or  consummated,  in 

11.  Stringer  v.  Jacobs,  9  Ark.  497,  15.  Hazen  v.  Webb,  65  Kan.  38,  68 
50  Am.  Dec.  221.  Pac.  1096,  93  A.  S.  R.  276. 

12.  Priddy  v.  Boice,  201  Mo.  309,  99  16.  Stringer  v.  Jacobs,  9  Ark.  497, 
S.  W.  1055,  119  A.  S.  R.  762,  9  Ann.  50  Am.  Dec.  221.  And  see  supra,  par. 
Cas.  874,  9  L.R.A.(N.S.)   718;  State  45. 

v.  Reid,  18  N.  C.  377,  28  Am.  Dec.  17.  Note:  98  A.  S.  R.  897. 

572.  18.  Tampa    St.    R.,    etc.,    Co.    v. 

13.  State  v.  Reid,  18  N.  C.  377,  28  Tampa  Suburban  R.  Co.,  30  Fla.  595, 
Am.  Dec.  572  and  note.  11  So.  562,  17  L.R.A.  681. 

14.  Stringer  v.  Jacobs,  9  Ark.  497,  19.  Rogers  v.  Watroua,  8  Tex.  62f 
50  Am.  Dec.  221.  58  Am.  Dec.  100. 
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the  coiort  of  original  venue.    By  some  courts  the  view  is  taken  that  the 

filing;    of  the  application  for  a  change  of  venue  cloes  not  of  itself  divest 

the  co^irt  of  all  jurisdiction  in  the  cause  except  to  order  the  change. 

This  :zrule  has  been  laid  down  and  followed,  where  the  ground  alleged 

was    t>i^3  of  the  judge  rendering  a  fair  trial  impossible,  as  well  in 

civil   —  *^    as  in  criminal  cases.1    Accordingly  it  has  been  held  that  the 

overxruLling  of  an  application  for  change  of  venue  in  such  a  case,  as  it 

does   XI  *=>t  oust  the  court  of  jurisdiction,  cannot  be  considered  on  habeas 

corpxxss  ,  but  the  remedy  in  such  a  situation  is  by  appeal.9    Elsewhere, 

how&^v^^sr,  an  opposite  rule  prevails,  and  the  effect  of  an  application  in 

a  cnr±!     proceeding  for  a  change  of  venue,  based  on  an  affidavit  alleging 

bias  o:z~  prejudice  on  the  part  of  the  trial  judge,  is  to  deprive  the  judge 

power  to  proceed  in  the  case,  except  to  make  a  proper  order 
rxring  the  case  to  another  judge.9  The  same  rule  applies  in 
Crrryi  i  r*  ad  cases.4  Error  in  refusal  to  award  a  change  of  venue  in  a 
crixjaixzmT^l  trial  is  not  cured  by  summoning  a  jury  from  another  county, 
wlx^r^      the  jury  is  permitted  to  ascertain  the  bitterly  hostile  feeling 

.g  against  the  accused  in  the  county  where  the  trial  takes  place.6 
Review  on  Appeal  Generally. — As  has  been  heretofore  noted, 
in  maxiy  jurisdictions  a  party  to  an  action  does  not  by  complying  with 
the>  sfea/tutory  formalities  respecting  applications  for  a  change  of  venue 

become  entitled  to  a  change  as  a  matter  of  right.    On  the  con- 
ie  must  satisfy  the  court  of  the  actual  existence  of  the  ground 
ail«&ed,  as  justifying  the  change  sought.    That  is  to  say,  the  applica- 
tion,    is    addressed  to  the  discretion  of  the  judge.6    By  this  it  is  not, 

;r,  usually  meant  that  the  judge  may  act  arbitrarily.    His  dis- 
is  judicial  in  character,  a  sound  discretion  guided  by  law,  and 
is  therefore  appealable  and  subject  to  review  by  an  appellate 
As  the  question  is  largely  one  of  fact,  and  therefore  one 
within  the  province  of  the  trial  judge,  the  appellate  courts 
f^°    ^^Ixictant  to  interfere  unless  it  is  apparent  the  trial  judge  abused 
f1^  ^i^cretion.8   Where  no  abuse  of  discretion  appears  from  the  record, 

will  not  be  disturbed.9    So,  ordinarily  the  denial  of  a  motion 


•m£     V^S**te  v.  Morgan,  44  Utah  224,  7.  People  v.  Pfanschmidt,  262  111. 

-™£     **«*<3.  218,  Ann.  Cas.  1916D  1279  411,  104  N.  E.  804,  Ann.  Cas.  1915A 

-■       ^iS?*«.  1171;  Table  Mountain  Gold,  etc.,  Min. 

„•     -**V>tes:    26    L.R.A.(N.S.)     484;  Co.  v.  Waller's  Defect  Silver  Min.  Co., 

2    *  ^J^^s.  1916D  1285.  4  Nev.  218,  97  Am.  Dee.  526. 

s~     :S^>>te:  25  L.RJL(N.S.)  484.  8.  Gilmer  v.  Kennon,  131  U.  S.  22,  9 

4^      i^JV^te:  Ann.  Cas.  1916D  1281.  S.   Ct.  696,  33. U.  S.    (L.  ed.)    110; 

— r  p.  Justus,  3  Okla.  Crim.  Ill,  Andrews  v.  People,  33  Colo.  193,  79 

«.  933,   25  L.B.A.(N.S.)    483  Pac.  1031,  108  A.  S.  B.  76. 

T^j-   ~—  *-«.  9.  Elias  v.  Territory,  9  Ariz,  1,  76 

&  ^^P  ^  Ann.  Cas.  1916D  1285.  Pac.  605,  11  Ann.  Cas.  1153;  Andrews 

«     -Vjr^^ipp  v.  Com.  124  Ky.  643,  99  v.  People,  33  Colo.  193,  79  Pac.  1031 , 

**•  ^^l     ©45,  10  L.RJUN.S.)  335.  108  A.  S.  R.  76;  Gitchell  v.  People,  146 

~     **  -      supra,  par.  34.  III.  175,  33  N.  E.  757,  37  A.  S.  R.  147; 

827 


\ 


§  49  VENUE  27  R.  C.  L. 

for  change  of  venue  will  not  authorize  a  reversal  of  a  judgment  against 
the  defendant  where  it  manifestly  appears  from  the  record  that  he  had 
a  fair  and  impartial  trial,  and  that  no  trouble  was  experienced  in  ob- 
taining an  impartial  jury.10  But  an  appellate  court  will  reverse  the 
refusal  of  the  trial  court  to  grant  a  change  of  venue  where  an  abuse  of 
discretion  plainly  appears.11  And  where  a  motion  for  a  change  of 
venue  because  of  the  bias  of  the  judge  has  been  erroneously  refused,  it 
has  been  held  in  some  cases  that  the  party  complaining  of  the  error  is 
entitled  to  a  reversal  therefor,  although  there  is  no"  showing  of  preju- 
dice to  him  at  the  subsequent  trial.11  In  some  jurisdictions,  the  stat- 
utes on  the  subject  exclude  any  review  of  the  action  of  the  trial  court 
on  a  motion  for  a  change  of  venue.  So  where  a  statute  provides  that 
a  court  may  award  a  change  of  venue  at  its  discretion  the  refusal  of  a 
change  in  a  criminal  case  is  not  assignable  as  error.11 

49.  Meaning  of  Judicial  Discretion. — In  connection  with  the  rule 
laid  down  that  the  action  of  a  court  on  an  application  for  a  change  of 
venue  will  be  disturbed  only  in  case  an  abuse  of  discretion  appears,14 
it  is  to  be  noted  that  ordinarily  abuse  of  discretion  does  not  mean  only 
the  decision  of  a  case  by  whim  or  caprice,  arbitrarily  or  from  a  bad 
motive,  but  it  also  means  that  the  discretion  has  not  been  justly  and 
properly  exercised  under  the  circumstances  of  the  case.11  However, 
the  more  stringent  rule  sometimes  prevails  that  as  a  change  of  venue 
is  left  largely  to  the  discretion  of  the  trial  court,  its  ruling  thereon 
will  not  be  disturbed  unless  it  appear  from  the  facts  presented  that  the 
court  acted  unfairly  and  committed  a  palpable  abuse  of  a  sound  discre- 
tion,16 or  as  it  is  sometimes  put,  unless  it  is  made  clearly  to  appear  that 
there  has  been  such  an  abuse  of  discretion  as  to  amount  practically  to 

People  v.  Turner,  260  111.  84,  102  N.  S.  W.  945, 10  L.R.A.(N.S.)  335;  State 

E.  1036,  Ann.  Cas.  1914D  144;  Downs  v.  Poll,  8  N.  C.  442,  9  Am.  Dec.  655; 

v.   State,  111  Md.  241,  73  Atl.  893,  Rugenstein   v.    Ottenheimer,   78    Ore. 

18  Ann.   Cas.   786;    Sims  v.   Ameri-  371,  152  Pac  215,  Ann.  Cas.  1917E 

can  Steel  Barge  Co.,  56  Minn.  68,  57  N.  953. 

W.  322,  45  A.  S.  R-.  541;  Murphy  v.       12.  Rugenstein   v.   Ottenheimer,   78 

District  Ct.,  14  N.  D.  542,  105  N.  W.  Ore.   371,   152   Pac.   215,   Ann.    Cas. 

728,  9  Ann.  Cas.  170;  State  v.  Win-  19i7E  953  and  note>    Compare  State 

Chester,  18  N.  D.  534,  122  N.  W   111,  v.  Stark  63  Kan<  529  66  Pac  243  88 

21  Ann.  Cas  1196;  Johnson  v  State,  1  A,  s.  R.  ^   54  KR  A   gl0< 

n** ^T'-Jf1^  Fb*'™9>  lS  '*£•      IS.  Findley    v.    State,    5    Blackf. 
Cas.  300;  Edwards  v.  State,  9  Okla.    /t„a  \  ece   q«  Aw,   t\^  kk«.  c  — 

Crim.  306,  131  Pac.   956,  44  L.R.A.  ^^^J^^^  ^ST* 

(N.S.)  701;  State  v.  Hall,  16  S.  D.  6,  £  Stll*j  5  BUckiL  <*■*•>  m>  M  Am- 

91  N.  W.  325,  65  L.B.A.  151;  Augus-  V^A  &2 

tine  v.  State,  41  Tex.  Crim.  59,  52  S.       }*•  £<*  snpra,  par.  48, 

W.  77,  96  A.  S.  R.  765.  15-  Pe0Pk  v-  Pfanschmidt,  262  DL 

10.  State  v.  Gilbert,  8  Idaho  346,  69  411>  104  N-  E-  804,  Ann.  Cas.  1915A 
Pac   62,  1  Ann.  Cas.  280;   State  v.  1171- 

Herold,  68  Wash.  654,  123  Pac.  1076,       1*.  Singleton  v.  State,  38  Fla.  297, 
40  L.R.A.(N.S.)  1213.  21  So.  21,  66  A.  8.  R.  177,  34  L.R.A. 

11.  Shipp  v.  Com.,  124  Ky.  643,  99  25L 
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a  denial  of  justice.  In  this  view,  by  abuse  of  discretion  is  meant  a 
clearly  erroneous  conclusion  and  judgment;  one  that  is  clearly  against 
the  logic  and  effect  of  the  facts  presented  in  support  of  and  against 
the  application.17 

50.  Remedy  by  Mandamus  or  Prohibition  Generally. — Where  a 
court  acts  erroneously  in  either  granting  or  refusing  an  application 
.for  a  change  of  venue,  it  is  often  a  hardship  on  the  party  affected  to 
allow  the  case  to  go  to  trial  even  though  on  appeal  a  reversal  may  be 
had  for  the  error.  Accordingly,  the  question  is  frequently  raised 
whether  mandamus  or  prohibition  will  lie  to  compel  proper  action 
immediately  to  be  taken  on  the  motion.  On  this  point  the  cardinal 
rule  is  that  if  another  adequate  remedy  exists  as  by  appeal  or  writ  of 
error,  neither  mandamus  nor'  prohibition  will  lie.18  But  if  appeal 
from  the  decision  denying  a  change  of  venue  will  not  lie,  or  if,  though 
allowed,  that  remedy  is  inadequate,  mandamus  will  issue.19  In  this 
connection  it  has  been  said  that  the  term  "speedy  and  adequate,"  when 
applied  to  remedies,  means,  or  ought  to  mean,  a  remedy  adequate  and 
timely  to  review  the  particular  error  relied  on,  and  not  merely  a 
remedy  which  depends  upon  a  proper  determination  of  the  issue  as 
defined  by  the  pleadings,  and  such  questions  of  practice  and  procedure 
as  may  arise  in  bringing  the  case  to  issue  and  trying  out  the  facts.80 

51.  Effect  of  Absence  of  Discretion  or  Jurisdiction. — In  many 
jurisdictions  the  allowance  of  a  writ  of  mandamus  or  prohibition  to 
govern  the  action  of  a  court  on  a  motion  for  a  change  of  venue  is  de- 
termined by  whether  the  court  in  granting  or  refusing  the  change 
would  be  acting  beyond  its  jurisdiction  and  not  merely  in  its  discre- 
tion. Where  the  grant  or  refusal  of  a  change  of  venue  reposes  in  the 
sound  discretion  of  the  court,  neither  mandamus  *  nor  prohibition  9 
will  issue  to  compel  a  certain  action  by  the  court,  both  because  in  such 
a  case  the  remedy  by  appeal  is  deemed  adequate  and  because  those 
writs  lie  solely  in  jurisdictional  or  ministerial  cases,  and  never  to  com- 
pel a  particular  decision  of  a  question  reposing  in  judicial  discretion. 
However,  the  contrary  is  true  if  on  compliance  with  statutory  require- 
ments and  formalities  the  change  is  a  matter  of  right.9  And  a  like 
rule  obtains  if  in  granting  a  change  the  court  acted  without  jurisdic- 

17.  Edwards  v.  State,  9  Okla.  Crim.  1917F  916.  And  see  Mandamus,  vol. 
306,  131  Pac.  956,  44  L.B.A.(N.S.)    18,  p.  309. 

701.                                    *  20.  State  v.  Superior  Ct.,  97  Wash. 

18.  Talley     v.     Maupins,  (Okla.)    358,  166  Pac.  630,  L.R.A.1917F  905. 
166  Pac.  734,  L.BJL1917F  912  and       1.  Notes:  2  L.R.A.(N.S.)    569;  20 
note.  L.R.A.(N.S.)    951;   Ann   Cas.   1916D 

Notes:   98  A.   S.  R.   897;   Lit. A.  1283. 
1917F    906 ;    Ann.    Cas.    1913D    596.       2..  Note :  Ann.  Cas.  1916D  1283. 

And  see  generally,  Mandamus,  vol.  3.  Notes:  98  A.  S.  R.  898;  2  L.R.A. 
18,  pp.  131,  309 ;  Prohibition,  vol.  22,  (N.S.)  396,  569;  20  L.R.A.(N.S.) 
p.  9etseq.  951;    L.R.A.1917F    905;    Ann.    Cas. 

19.  Notes:  98  A.  S.  R.  987;  L.R.A.   1916D  1288. 
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tidn,  Thus,  if  a  court  having  no  jurisdiction  to  do  so  directs  a  change 
of  venue  to  another  county,  the  fact  that  any  judgment  which  might 
be  rendered  in  the  court  to  which  the  transfer  is  made  could  be  revised 
on  appeal  does  not  constitute  an  adequate  remedy,  and  mandamus 
may  issue  to  compel  the  court  making  the  order  of  transfer  to  try  the 
action.4  Prohibition  will  not  lie  to  prevent  the  allowance  of  a  change 
of  venue  on  the  theory  that  the  application  was  not  in  conformity- 
with  the  mandates  of  the  statute,  or  that  the  proper  notice  was  not 
given.  If  the  court  whose  action  is  complained  of  acts  within  its  juris- 
diction, the  writ  of  prohibition  will  not  lie,  however  erroneous  the  ac- 
tion may  be  which  the  superintending  tribunal  is  asked  to  prohibit* 
It  is  to  be  noted  in  this  connection  that  the  sufficiency  of  a  refusal  by 
a  court  to  entertain  jurisdiction  where  jurisdiction  is  conferred  by 
law,  or  of  a  threat  to  assume  jurisdiction  where  jurisdiction  is  denied 
by  law,  to  warrant  the  issuance  of  a  writ  of  mandamus  or  prohibition, 
is  categorically  denied.  The  adequacy  of  the  remedy  by  appeal,  or  in 
the  ordinary  course  of  law,  is  declared  to  be  the  true  test  in  all  cases, 
and  not  the  mere  question  of  jurisdiction  or  lack  of  jurisdiction.6  The 
materiality  of  this  ruling  with  respect  to  the. particular  point  under 
consideration  is  not  evident,  however,  when  the  view  is  also  taken  that 
an  appeal  from  the  final  judgment  is  not  a  "plain,  speedy,  and  ade- 
quate remedy  in  due  course  of  law,"  to  correct  a  refusal  to  change 
venue  to  which  a  party  is  entitled  as  a  matter  of  right,  within  the 
meaning  of  a  statute  applying  to  writs  of  prohibition  allowing  them  to 
be  issued  in  all  cases  where  there  is  not  a  plain,  speedy  and  adequate 
remedy  to  arrest  proceedings  of  a  tribunal  which  are  without  or  in 
excess  of  the  jurisdiction  of  such  tribunal.7 

4.  State  ▼.  Superior  Ct.,  40  Wash.  S.  W.  667,  12  L.R.A.(N.S.)  900. 
443,  82  Pae.  875,  111  A.  S.  R.  915,  5       6.  State  v.  Superior  Ct.,  40  Wash. 
Ann.   Cas.   775,  2  L.RJL(N.S.)    568  555,  82  Pae.  887,  111  A.  S.  R>  925,  2 
and  note;  State  v.  Superior  Ct,  55  L.R.A.(N.S.)  395. 

Wash.  328, 104  Pac.  607, 133  A.  S.  R.       7.  State  v.  Superior  Ct.,  97  Wash. 
1030.  358,  166  Pac  630,  L.R.A.1917F  905 

5.  State  v.  Riley,  203  Mo.  175,  101  and  note, 
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L  Introductory 

1.  Scope  of  Article. — It  is  the  purpose  of  this  article  to  set  out  the 
general  principles  relating  to  verdicts,  their  formulation,  rendition  and 
reception,  and  the  general  requisites  as  to  their  form  and  sufficiency, 
the  time  and  manner  of  raising  objections  thereto  and  the  waiver  and 
cure  of  defects  therein.  Special  findings  by  juries  being  a  species  of 
verdict  are  included,  but  findings  of  fact  by  the  court  are  treated  else- 
where in  this  work,  as  is  the  direction  of  verdicts  by  the  court.1  The 
right  to  jury  trial,  the  composition  of  juries  and  the  necessity  of 
unanimity  in  reaching  their  verdict,  their  duties  and  deliberations, 

» 

1.  See  Trial,  vol.  26,  p.  1008. 
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control  and  regulation,  are  also  excluded.*  Other  matters,  which 
though  relating  to  verdicts  more  properly  belong  under  other  subject 
heads,  and  which  will  be  found  under  their  appropriate  titles,  are  the 
effect  of  a  verdict  as  aiding  or  curing  defects  in  the  pleadings,11  errors 
and  irregularities  in  verdicts,  and  verdicts  contrary  to  law  and  evidence 
or  awarding  excessive  or  inadequate  damages  as  grounds  for  new  trial.4 
2.  Definitions  and  Distinctions. — A  verdict  is  the  answer  of  a  jury 
given  to  the  court  concerning  the  matters  of  fact  committed  to  their 
trial  and  examination ;  it  makes  no  precedent,  and  settles  nothing  but 
the  immediate  controversy  to  which  it  relates.*  It  is  the  decision  made 
by  a  jury  and  reported  to  the  court,6  and  as  such  it  is  an  elemental  en- 
tity which  cannot  be  divided  by  a  judge.7  A  general  verdict  is  that  by 
which  the  jury  pronounce  generally  on  all  the  issues  of  one  of  the  par- 
ties to  an  action.8  It  is  a  finding  by  the  jury  in  the  terms  of,  the  issue 
or  issues  referred  to  them.9  The  object  of  a  general  verdict  is  to  re- 
spond to  and  decide  the  issues  between  the  parties  on  the  evidence  ad- 
duced, and  to  declare  the  respective  rights  of  the  parties  as  involved  in 
the  issue  with  certainty,  so  that  the  judgment  can  be  entered  with  like 
certainty,  and  the  ministerial  officers  can  carry  it  into  execution,  with- 
out determining  additional  facts.10  A  special  verdict  is  that  by,  which 
the  jury  find  the  facts  only  of  the  case,  referring  the  decision  of  the 
cause  on  those  facts  to  the  court.11  In  it  the  jury  state  the  naked  facts 
as  they  find  them  to  be  proven,  and  pray  the  advice  of  the  court  there- 
on, concluding  conditionally  that  if  on  the  whole  matter  the  court 
should  be  of  the  opinion  that  the  plaintiff  has  a  cause  of  action,  then 
they  find  for  the  plaintiff;  if  otherwise,  for  the  defendant.12  Its  office 
is  to  determine  such  facts  embraced  within  the  issues  as  give  rise  to 
legal  conclusions,  and  is  in  lieu  of  a  general  verdict.16  So  a  special 
verdict  in  a  criminal  case  is  for  the  purpose  of  declaring  the  prisoner 
guilty  of  certain  acts  only,  with  a  view  of  submitting  the  question 
whether  the  facts  authorize  a  general  verdict  of  guilty  to  the  judg- 
ment of  the  court.14     It  finds  the  facts  without  reference  to  their 

2.  See  Jury,  vol.  16,  pp.  192  et  seq.,  Am.  Dec.  304. 
221-224,  293-305.  Note:  62  A.  S.  R.  46. 

3.  See  Pleading,  voL  21,  p.  615.  11.  Hutchison    v.    Kelly,    1    Rob. 

4.  See  New  Trial,  vol.  20,  pp.  243-  (Va.)  123,  39  Am.  Dec  250;  Davis  v. 
246,  271-285.  Chicago,  etc.,  R.  Co.,  93  Wis.  470,  67 

5.  Walter  v.  Louisville  R.  Co.,  150  N.  W.  16,  1132,  57  A.  S.  R.  935,  33 
Ky.  652,  150  S.  W.  824,  Ann.  Cas.  L.R.A.  654. 

1914D  441,  43  L.R.A.(N.S.)  126.  Note:  24  L.R.A.(N.S.)  1. 

6.  James  v.  State,  55  Miss.  57,  30  12.  Suydam  v.  Williamson,  20  How. 
Am.  Rep.  496.  427,  15  U.  S.  (L.  ed.)  978;  Mumford 

7.  Simmons  v.  Fish,  210  Mass.  563,  v.  Wardwell,  6  Wall.  423,  18  U.  S.  (L, 
97  N.  E.  102,  Ann.  Cas.  1912D  588.  ed.)  756. 

8.  Note:  5  L.R.A.  756.  Note:  24  L.R.A.(N.S.)  3. 

9.  Settle  v.  Alison,  8   Ga.  201,  52  13.  Note:  24  L.R.A.(N.S.)  5. 

Am.  Dw\  393.  14.  Com.  v.  Call,  21  Pick.  (Mass.) 

10.  Stafford  v.  King,  30  Tex.  257,  9*  *09,  32  Am.  Dec.  284. 
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relation  to  any  issue  and  is  not  in  favor  of  either  party  until  the 
court  declares  the  law  arising  thereon.  In  this  respect  it  is  distin- 
guished from  a  general  verdict  which  finds  the  whole  issue 
directly  in  general  terms  for  one  party  or  the  other.  So,  if  the 
jury  respond  affirmatively  or  negatively  to  the  issues  submitted  to 
them,  it  is  a  general  and  not  a  special  verdict.15  It  is  therefore 
no  error,  where  a  party  is  entitled  to  a  general  verdict,  to  submit 
a  cause  of  action  presented  in  two  counts,  each  setting  forth  a  cause 
of  action,  so  that  the  jury  should  find  independently  on  each  cause. 
The  separate  findings  on  the  separate  causes  of  action  are  general  and 
not  special  verdicts.16  A  special  finding  in  answer  to  an  interrogatory, 
while  not  strictly  speaking  a  special  verdict,  may  be  called  a  species  of 
special  verdict  and  is  largely  controlled  by  the  rules  of  law  applicable 
to  special  verdicts.  The  chief  distinguishing  characteristics  of  a  special 
finding  are  that  it  need  not  cover  all  the  material  issues  as  is  required 
in  the  case  of  a  special  verdict,  and  that  it  always  accompanies  a  gen- 
eral verdict,  while  a  special  verdict  never  does,  being  given  in  lieu  of  a 
general  verdict.17  As  the  rules  of  law  by  which  verdicts  are  governed 
are  in  many  respects  applicable  alike  to  both  general  and  special  ver- 
dicts they  are  to  that  extent  treated  together  throughout  the  article,  but 
those  rules  and  principles  which  are  peculiar  to  special  verdicts  or  find- 
ings alone  are  treated  together  under  appropriate  headings.18 

II.  Rendition  and  Reception 

Rendition  ■■' 

3.  Oral  Verdict— There  is  no  legal  verdict  but  a  public  verdict, 
delivered  openly  in  court10  The  law  requires  the  double  safeguard 
against  mistake:  first,  the  delivery  of  the  verdict  by  the  foreman  as 
the  organ  of  the  jury,  by  word  of  mouth,  in  open  court,  under  the 
sense  of  responsibility  attending  such  an  utterance  in  the  face  of  the 
court  and  of  the  public,  and  in  a  case  of  felony,  of  the  accused ;  and 
second,  the  proclamation  by  the  clerk  of  that  verdict,  as  understood 
and  recorded  by  the  court  The  question  of  the  clerk,  whether  the  jury 
have  agreed  on  their  verdict,  and  the  answer  of  the  foreman  that 
they  have,  are  merely  preliminary,  and  do  not  show  what  the  verdict 
is.  The  final  declaring  of  the  verdict  by  the  clerk  assumes  it  to 
have  been  already  rendered  by  the  jury  and  recorded  by  the  court, 

15.  Porter  v.  Western  North  Car-  So.  757,  23  L.R.A.  723;  Nomaque  v. 
olina  R.  Co.,  97  N.  C.  66,  2  S.  E.  581,  People,  Brease  (111.)  145,  12  Am.  Dec. 
2A.S.B.  272.  157;  Price  v.  State,  36  Miss.  531,  72 

16.  Robinson  v.  Berkey,  100  la.  136,  Am.  Dec  195;  Lord  v.  State,  16  N. 
69  N.  W.  434,  62  A.  S.  R.  549.  H.  325,  41  Am.  Dec.  729;  Root  v.  Sher- 

17.  Note:  24  L.R.A.(N.S.)  2.  wood,  6  Johns.  (N.  Y.)  68,  5  Am.  Dec 

18.  See  infra,  par.  39-61.  191;  Walters  v.  Junkins,  16  Serg.  & 

19.  Grant  v.  State,  33  Fla.  291,  14  R.  (Pa.)  414, 16  Am.  Dec.  585. 
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and  is  intended  to  proclaim  the  actual  and  formal  decision  of  the 
jury  as  understood  by  the  court,  and  to  enable  any  misapprehension 
in  the  record  of  that  decision  to  be  corrected  by  the  jury  before  they 
are  discharged.  Any  or  all  of  these  precautions  for  making  sure 
that  the  verdict  expresses  the  deliberate  conclusion  of  the  jury  can- 
not of  themselves  constitute  a  verdict  or  dispense  with  the  return  of  a 
verdict  in  proper  and  legal  form.  Nor  can  a  verdict  which  has  never 
been  spoken  by  the  jury  be  implied  from  the  mere  omission  of  the 
jury  to  contradict  the  statements  of  the  clerk,  or  from  the  silence  of 
the  prisoner  and  his  counsel.20  It  is  the  usual  practice  in  most  juris- 
dictions for  the  verdict  to  be  declared  by  the  foreman  or  spokesman 
of  the  jury,  and  generally  the  assent  of  the  other  members  of  the 
panel  to  all  conclusions  expressed  in  open  court  is  asked  formally,  in 
order  that  there  may  be  no  mistake.1  While  it  is  customary  for  the 
foreman  of  the  jury  to  deliver  the  verdict,  such  a  proceeding  is  not 
absolutely  necessary,  but  each  juror  may  render  his  verdict  separate- 
ly, as  for  instance  where  the  jury  on  coming  into  court  are  polled  and 
each  called  on  to  say  for  himself  whether  he  found  the  prisoner 
guilty  or  not  guilty.  A  verdict  so  delivered  is  in  fact  and  law  the  ver- 
dict of  the  jury  just  as  much  as  if  they  had  returned  their  verdict 
in  the  usual  manner  through  their  foreman  and  had  been  polled  and 
had  spoken  each  for  himself.9  In  criminal  cases  where  it  is  re- 
quired that  the  names  of  the  jurors  be  called  over  on  the  return  of 
the  verdict  a  failure  to  do  so  is  not  a  ground  for  a  new  trial  where  it 
appears  that  the  prisoner  stated  that  he  did  not  wish  the  jury  polled, 
and  the  jurors  are  recalled  in  a  few  moments  by  the  judge  and  each 
one  declares  that  he  was  in  the  box  when  the  verdict  was  read  and 
heard,  and  that  he  agreed  to  it9 

4.  Sealed  Verdict. — By  the  law  of  England,  in  cases  of  felony, 
the  only  verdict  allowed  was  a  public  verdict  pronounced  by  the  fore- 
man in  open  court,  and  in  the  presence  of  the  prisoner.  In  prosecu- 
tions for  misdemeanors,  and  in  civil  cases,  although  the  jury  were 
permitted  to  separate  on  giving  a  privy  verdict  orally  to  the  judge  out 
of  court,  yet  such  verdict  was  of  no  force  unless  afterward  affirmed 
by  an  oral  verdict  given  publicly  in  court,  and  the  only  effectual  and 
legal  verdict  was  the  public  verdict.  In  this  country,  by  way  of  sub- 
stitute for  a  privy  verdict,  and  to  attain  the  same  end  of  allowing  the 
jury  to  separate  after  they  have  come  to  an  agreement,  a  practice  has 
been  adopted  in  civil  actions,  and  in  cases  of  misdemeanors,  at  least, 
if  not  of  all  but  capital  crimes,  of  directing  the  jury,  if  they  should 

20.  Com.  v.  Tobin,  125  Mass.  203,       2.  State  v.  John,  30  N.  C.  330,  49 
28  Am.  Rep.  220.  Am.  Dec.  396. 

1.  Burke  v.  Hodge,  211  Maas.  156,       Note:  Ann.  Cas.  1913B  385. 
97  N.  E.  920,  Ann.  Cas.  1913B  381  and       3.  Mitchell  v.  State,  22  Ga.  211,  68 
note.  Am.  Dec  493. 
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agree  during  the  adjournment  of  the  court,  to  sign  and  seal  up  their 
finding,  and  come  in  and  affirm  it  at  the  next  opening  of  the  court ; 
but  the  verdict  which  determines  the  rights  of  the  parties,  and  is  ad- 
mitted of  record,  and  on  which  judgment  is  rendered,  is  the  verdict 
received  from  the  lips  of  the  foreman  in  open  court4  The  form  of  a 
verdict  signed  and  sealed  up  by  the  jury  has  no  weight  or  effect  ex- 
cept to  preclude  the  idea  of  the  jury  having  been  influenced  in  arriv- 
ing at  their  oral  verdict  by  anything  that  has  occurred  in  the  interval 
between  their  separation  and  their  return  to  court  In  any  event  the 
verdict  must  be  delivered  orally  in  open  court.* 

5.  Discretion  of  Court. — There  is  no  question  but  that  a  sealed 
verdict  may  be  returned  in  a  proper  case  under  the  agreement  of  the 
parties.*  By  the  most  generally  recognized  practice,  however,  the  al- 
lowance of  a  sealed  verdict  is  within  the  discretion  of  the  judge,  which 
does  not  require  any  agreement  of  parties  or  counsel,  and  may  be  ex- 
ercised without  their  consent7  But  it  is  part  of  the  growth  of  mod- 
ern practice,  in  relief  of  the  hardships  and  inconvenience  to  which 
juroro  are  necessarily  subjected,  and  cannot  be  carried  beyond  the 
point  of  reasonable  safety  to  the  administration  of  justice.  No  jury 
can  demand  it  as  a  right  in  any  case,  and  in  certain  cases  no  judge 
can  grant  it  as  a  matter  of  grace.  The  necessity  that  the  verdict 
shall  not  only  be  fair  and  unbiased,  but  beyond  reasonable  appre- 
hension of  danger  that  it  is  otherwise,  must  be  the  controlling  ele- 
ment in  determining  the  limits  of  the  convenience  of  the  jurors  and 
the  discretion  of  the  judge.8  Furthermore  the  constitutional  guar- 
anty of  a  jury  trial  does  not  prevent  the  court  from  permitting  the 
jury  in  cases  of  felony,  not  capital,  to  sign  and  seal  a  verdict  and 
separate  in  case  an  agreement  is  reached  during  a  recess  of  the  court, 
to  be  confirmed  by  a  poll  of  the  jury  when  the  court  again  convenes. 
The  whole  matter  is  one  of  practice,  which  may  be  amended  by 
courts  or  by  the  legislature  without  invading  any  of  the  guaranteed 
or  essential  rights  of  a  person  accused  of  crime.  The  essential  thing 
I  is  a  verdict  of  the  jury  based  on  no  extrajudicial  considerations,  and 

courts  may  pursue  the  practice  thought  to  be  best  calculated  to  se- 
cure such  a  verdict,  adopting,  or  declining  to  adopt,  in  the  exercise  of 
a  sound  discretion,  one  practice  or  another,  with  or  without  the  con- 

4.  Grant  v.  State,  33  Ma.  291, 14  So.  New  York  Cent  R.  Co.,  52  N.  T.  437, 
757,  23  L.RJL  723 ;  Com.  v.  Tobin,  11  Am.  Rep.  724. 

125   Mass.   203,   28   Am.   Rep.   220;       7.  Heehter  v.  State,  94  Md.  429,  50 

Kramer  v.  Kister,  187  Pa.  St  227,  40  Atl.  1041,  56  L.R.A.  457;  People  v. 

Atl.  1008,  44  LJtA.  432.  Duffek,  163  Mich.  196, 128  N.  W.  245, 

5.  Com.  v.  Tobin,  125  Mass.  203,  28  31  LiLA.(N.S.)  1005  and  note;  Kram- 
Am.  Rep.  220.  er  v.  Kister,  187  Pa.  St.  227,  40  Atl. 

6.  Pounds  v.  United  States,  171  U.  1008,  44  L.R.A.  432. 

S.  35,  18  S.  Ct.  729,  43  U.  S.  (L.  ed.)       8.  Kramer  v.  Kister,  187  Pa.  St  227, 
62:  Root  v.  Sherwood,  6  Johns.   (N.  40  Atl.  1008,  44  L.R.A.  432. 
Y.)  68,  5  Am.  Dec.  191;  Warner  v. 
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sent  of  the  accused.9  In  some  jurisdictions  the  right  to  allow  the  sep- 
aration of  a  jury  on  signing  a  sealed  verdict  is  regulated  by  statute.10 
Even  in  those  jurisdictions  which  deny  to  the  court  the  discretionary 
power  to  permit  the  jury  to  render  a  sealed  verdict  and  then  separate, 
euch  irregularity  will  not  authorize  the  discharge  of  the  defendant.11 

Polling  Jwry 

6.  In  General. — Examining  the  jury  by  the  poll  is  the  most  gen* 
erally  recognized  means  of  ascertaining  whether  they  are  unanimous 
in  their  decision.  In  no  other  way  can  the  rights  of  the  parties  to 
the  concurrence  of  the  jurors  be  so  effectually  secured  as  to  have  each 
juror  answer  the  question,  "Is  this  your  verdict?"  in  the  presence  of 
a  court  and  counsel.  By  this  means  it  can  be  ascertained  for  a  cer- 
tainty that  no  one  has  been  coerced  or  induced  to  agree  to  a-  verdict  to 
which  he  does  not  fully  assent.18 

7.  Right  to  Poll. — The  authorities  are  not  agreed  as  to  the  unqual- 
ified right  of  the  parties  to  poll  the  jury.  In  criminal  cases  it  would 
seem  that  the  right  is  generally  recognized,11  and  in  many  jurisdic- 
tions the  right  is  extended  to  civil  as  well  as  criminal  cases.14  In  the 
furtherance  of  justice  litigants  should  have  the  means  to  protect 
themselves  against  the  consequences  of  undue  influences  of  any  sort, 
which,  employed  in  the  privacy  of  the  jury  room,  may  extort  unwill- 
ing assent  to  a  given  result  by  some  of  the  jury.  Less  evil  is  likely  to 
result  from  upholding  the  right  to  have  the  jury  examined  by  the 
poll  than  from  denying  it.  The  modern  relaxation  of  the  rules  as  to 
what  irregularities  of  the  jury  will  vitiate  a  verdict  makes  it  more 
important  to  preserve  the  only  allowable  means  of  ascertaining  if 
the  verdict  as  announced  is  the  unanimous  decision  of  the  jury.15 
Where  the  right  to  poll  the  jury  is  recognized  it  may  be  exercised 

9.  People  v.  Duffek,  163  Mich.  196,  Pac.  46,  132  A.  S.  R.  699,  21  L.R.A. 
128  N.  W.  245,  31  L.R.A.(N.S.)  1005.    (N.S.)  56;  Smith  v.  State,  51  Wis.  615, 

10.  Note:  31  L.R.A.(N.S.)   1007.  8  N.  W.  410,  37  Am.  Rep.  845. 

11.  Note:  31  L.R,A.(N.S.)   1007.  Note:  68  A.  S.  R.  822. 

12.  Humphries  v.  District  of  Colum-  14.  Rigg  v.  Cook,  4  Oilman  (HI.) 
bia,  174  U.  S.  190,  19  S.  Ct.  637,  43  336,  46  Am.  Dec.  462;  People  v.  Duf- 
U.  S.  (L.  ed.)  944;  James  v.  State,  55  fek,  163  Mich,  196,  128  N.  W.  245,  31 
Miss.  57,  30  Am.  Rep.  496.  L.R.A.(N.S.)  1005;  James  v.  State,  55 

13.  Humphries  v.  District  of  Colum-  Miss.  57,  30  Am.  Rep.  496 ;  NorveU  v. 
bia,  174  IJ.  S.  190,  19  S.  Ct.  637,  43  Deval,  50  Mo.  272,  11  Am.  Rep.  413; 
U.  S.  (L.  ed.)  944;  State  v.  Hughes,  Warner  v.  New  York  Cent.  R.  Co.,  52 
2  Ala.  102,  36  Am.  Dec.  411;  Nomaque  N.  Y.  437,  11  Am.  Rep.  724;  Smith  v. 
v.  People,  Brease  (111.)  145,  12  Am.  State,  51  Wis.  615,  8  N.  W.  410,  37 
Dec.  157;  Temple  v.  Com.,  14  Bush  Am.  Rep.  845. 

(Ky.)  769,  29  Am.  Rep.  442;  James  v.       Note:  68  A.  S.  R.  822. 

State,  55  Miss.  57,  30  Am.  Rep.  496;       15.  James  v.  State,  55  Miss.  57,  30 

State  v.  Waymire,   52  Ore.   281,  97.  Am.  Rep.  496. 
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in  tfc*^  ease  of  sealed  verdicts  aa  well  as  where  the  verdict  is  delivered 
origi^HL^dly  by  word  of  mouth.16  In  some  jurisdictions,  however,  the 
riglx-fc  -to  poll  the  jury  is  denied,17  on  the  theory  that  the  foreman 
sp^aj^^  for  the  jury  and  if  the  clerk  after  recording  the  verdict  re- 
p®?*»  it  and  no  juror  indicates  his, dissent,  there  is  a  sufficient  ascer- 
taxrt^oc^^jrt  0f  t,he  opinion  of  each  individual  juror.1? 

^*-     ^Request  for  Poll. — If  either  party  wishes  to  have  the  jury  polled 
^  ^Viould  mike  known  his  desire  by  a  proper  request  in  open  court 
^^   in  the  presence  of  the  jury  at  the  time  the  verdict  is  rendered.19 
^   tike  trial  court  is  not  bound  to  poll  the  jury  of  its  own  motion, 
v^tfcfcout  a  demand  therefor  by  the  defendant  or  his  counsel,20  a  re- 
<l^st  to  have  the  jury  polled  before  the  verdict  is. rendered  is  pre- 
^oattupe  and  is  properly  denied,  as  for  instance  where  the  jury  render 
^consistent  findings  and  fail  to  observe  the  instructions  of  the  court 
and  the  court  sends  them  back  for  further  consultation.1    But  it  has 
been  held  that  where  a  trial  was  interrupted  during  the  deliberations  of 
the  jury  by  the  sickness  of  one  of  itB  members  and  the  jury  on  being 
polled  announced  a  verdict  of  guilty  on  two  counts  and  a  disagree- 
ment on  the  other  counts  of  the  indictment,  whereupon  a  nolle  pro- 
sequi was  entered  as  to  the  latter  and  a  verdict  of  guilty  returned  on 
the  former,  no  error  was  committed,  for  while  such  a  method  of  poll- 
ing the  jury  was  not  to  be  approved,  still  the  nolle  prosequi  was  in 
legal  effect  consent  to  acquittal  on  the  undetermined  counts,  and  no 
injury  could  result  to  the  defendant  therefrom.* 

9.  Waiver  of  Right.— The  right  to  poll  the  jury  may  be  lost  by 
waiver,  such  as  a  failure  to  exercise  it  when  the  verdict  is  returned  in 
open  court,*  or  until  after  the  jury  has  been  discharged  and  sepa- 
rated.4 But  the  consent  of  the  defendant  in  a  criminal  case  to  have 
a  sealed  verdict  returned  is  no  waiver  of  his  right  to  have  the  jury 
polled.    He  has  the  same  right  to  have  the  question  of  assent  put  to 

16.  Stewart  v.  People,  23  Mich.  63,  80.  State  V.  Burns,  148  Mo.  167,  49 
9  Am.  Rep.  78;  Warner  v.  New  York   S.  W.  1005,  71  A.  S.  R.  588. 

Cent.  R*  Co.,  52  N.  Y.  437,  11  Am.  1.  Wightman    v.   Chicago,   etc,   R. 

Rep.  724.  Co.,  73  Wis.  169,40  N.  W.  689,  9  Av  S. 

Note:  68  A.  S.  R,  822.  R.  778,  2  L.R.A.  185. 

17.  State  v.  Hoyt,  47  Conn.  518,,  36  2.  State  v.  Cross,  101  N.  C.  770, 
Am.   Rep.   89 ;    Com.   v.    Tobin,    125  7  S.  E.  715,  9  A.  S.  R.  53. 

Mass.  203,  28  Am.  Rep,  220;  State  v.  3.  Rigg  v.  Cooky  4  Oilman  (111.)  336, 

Allen,  1  McCord  (S.  C.)  525,  10  Am.  46  Am.  Dec.  462;  Wightman  v.  Chica- 

Dec.  687.  go,  etc.,  R.  Co.,  73  Wis.  169,  40  N.  W. 

18.  State  v.  Hoyt,  47  Conn.  518,  36  689,  9  A.  S.  R.  778,  2  L.R.A.  185  and 
Am.  Rep.  89.  note. 

19.  Rigg  v.  Cook,  4  Gilman  (III.)  4.  Warner  v.  New  York  Cent.  R. 
336,  46  Am.  Dec.  462;  Wightman  v.  Co.,  52  N.  Y.  437,  11  Am.  Rep.  724; 
Chicago,  etc.,  R.  Co.,  73  Wis.  169,  40  Smith  v.  State,  51  Wis.  615,  8  N.  W. 
N.  W.  689, 9  A.  S.  R.  778,  2  L.R.A.  185  410,  37  Am.  Rep.  845. 

and  note*  Note:  23  L.R.A.  734. 

839 


10,  11  VERDICT  27  R.  C.  L. 

each  individual  juror  in  case  a  sealed  verdict  is  returned  that  he  has 
in  any  other.  The  sealed  verdict  is  assented  to  only  as  a  matter  of 
convenience,  and  he  has  no  reason  to  understand  that  he  thereby 
waives  any  substantial  right,  or  deprives  himsell  of  the  privilege  of 
determining,  on  the  most  conclusive  evidence,  that  the  verdict  the 
jurors  return  is  one  which  has  the  solemn  and  deliberate  assent  of 
all  after  deciding  an  important  point.**  It  has  been  held,  however, 
that  a  stipulation  that  the  jury  may,  if  the  court  should  not  be  in  ses- 
sion, sign  and  seal  their  verdict,  deliver  it  to  the  officer  in  charge, 
and  then  disperse,  is  a  waiver  of  the  right  to  poll  the  jury  if  they 
should  not  be  in  court  when  the  verdict  is  delivered  and  opened.6 

10.  Dissent  to  Verdict. — A  juror  may  dissent  from  a  verdict  to 
which  he  has  agreed  in  the  jury  room  when  polled  or  at  any  time 
before  the  verdict  is  received  and  entered.7  This  is  true  with  respect 
to  sealed  verdicts  as  well  as  verdicts  delivered  orally,  as  a  juror  is  not 
stopped  by  his  signature  from  refusing  his  assent  to  the  verdict  when 
it  is  returned  in  open  court.  There  is  nothing  in  the  nature  of  an 
estoppel  in  the  case,  and  if  on  more  mature  reflection  he  could  hot 
concur  in  the  verdict,  he  has  a  right  to  refuse  to  be  bound  at  any  time 
before  it  is  finally  recorded.8  However,  the  refusal  of  the  court  to 
permit  one  of  the  jurors  who  have  handed  in  a  sealed  verdict  to 
change  his  vote  is  not  ground  of  reversal,  if  on  the  evidence  the 
court  could  have  peremptorily  instructed  the  return  of  such  a 
verdict.9 

Reception  and  Recordation 

11.  Time  of  Receiving. — While  ordinarily  a  verdict  is  received  in 
open  court,10  there  would  seem  to  be  no  impropriety  in  receiving  a 
verdict  after  a  temporary  adjournment  of  court,  provided  that  no 
rights  of  the  defendant  in  respect  of  his  right  to  be  present,  polling 
the  jury,  etc.,  are  prejudiced.  Thus  the  fact  that  the  jury  agreed  on 
a  verdict  after  the  court  had  adjourned  for  the  day,  which  was  re- 
ceived by  the  judge  on  his  return  to  the  courtroom  at  night,  is  no 
ground  for  objection.11  But  if  the  jury  in  a  criminal  case  return  a 
verdict  to  the  clerk  of  the  court  after  it  has  adjourned  for  the  day, 
without  the  consent  of  the  accused,  and  thereupon  disband  and  go 
home,  and  the  verdict  is  entered  the  next  day  and  the  jury  dis- 
charged, such  reception  of  the  verdict  and  discharge  of  the  jury  are 

5.  Stewart  v.  People,  23  Mich.  63,  9  8.  Stewart  v.  People,  23  Mich.  63, 
Am.  Rep.  78.  9  Am.  Rep.  78. 

6.  Koon  v.  Phoenix  Mut.  L.  Ins.  Co.,  9.  Grimes   Dry-Goods   Co.  v.   Mal- 
104  U.  S.  106,  26  U.  S.  (L.  ed.)  670.  colm,  164  U.  S.  483,  17  S.  Ct.  158,  41 

7.  Douglass  v.  Tousey,  2  Wend.  (N.  U.  S.  (L.  ed.)  524. 

Y.)  352,  20  Am.  Dec.  616;  Owens  v.       10.  See  supra,  par.  3. 
Southern  R.  Co.,  123  N.  C.  183,  31  S.       11.  Temple  v.  Com.,  14  Bush  (Ky.) 
E.  383,  68  A.  S.  R.  821.  769,  29  Am.  Rep.  442. 
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improper  and  operate  as  an  acquittal.1*  Although  there  are  deci- 
sions to  the  contrary,  a  verdict  is  not  generally  regarded  as  a  nullity 
by  reason  of  its  being  received  on  Sunday,  and  in  some  states  provi- 
sion is  made  by  statute  authorizing  a  court  to  open  on  Sunday  for 
the  purpose  of  receiving  a  verdict.1* 

12.  Recording. — The  delivery  and  recording  of  a  verdict  are  essen- 
tial to  its  validity,  because  it  is  not  perfected  until  recorded,14  and  a 
trial  cannot  be  considered  as  ended  until  this  is  done.16  The  fact 
that  the  verdict  has  been  announced,  and  has  been,  as  announced, 
entered  in  the  minutes  of  the  clerk,  is  not  that  recording  which  makes 
the  announcement  and  the  clerical  act  the  fixed  and  unalterable  ver- 
dict of  the  jury.  Until  the  final  interpretation  is  made  by  the  clerk 
and  assent  given,  express  or  tacit,  and  the  jury  dismissed  and  become 
no  more  a  jury  in  the  case,  the  verdict  within  certain  limits  is  within 
the  power  of  the  jury,  and  to  a  certain  extent  within  the  direction 
of  the  court.16 

Presence  of  Judge  and  Jury 

13.  Judge. — The  reception  of  the  verdict  in  a  case  of  felony  is  a 
judicial  act,  which  cannot  be  delegated.  After  the  retirement  of  the 
jury  to  deliberate  and  until  a  verdict  is  rendered,  or  the  jury  dis- 
charged.in  due  course  of  the  law,  it  is  the  duty  of  the  presiding  judge 
to  be  where  he  can  respond  to  any  call  for  the  exercise  of  his  judicial 
authority,  and  thus  give  protection  and  security  to  all  parties  inter- 
ested or  concerned  in  the  result  of  the  trial,  and  he  cannot 
delegate  these  judicial  functions  to  another,  even  with  the  consent  of 
the  parties.17  His  presence  during  the  entire  course  of  the  trial  is 
indispensable,  and  whether  objection  is  or  is  not  made,  a  con- 
viction will  be  reversed  in  case  of  his  improper  absence.18  The  reason 
for  the  rule  is  that  as  the  judge  is  an  essential  part  of  the  court,  there 
can  be  no  court  in  his  absence.19  It  follows,  therefore,  that  the  clerk 
cannot  be  authorized  to  receive  the  verdict  in  the  absence  of  the 
judge,80  nor  can  the  judge  designate  an  attorney  to  receive  the  ver- 

12.  Jones  v.  State,  97  Ala.  77, 12  So.    (N.S.)  56. 

274,  38  A.  S.  R.  150.  16.  Warner  v.  New  York  Cent.  R. 

13.  See  Sundays  and  Holidays,  voL   Co.,  52  N.  Y.  437, 11  Am.  Rep.  724. 
25,  p.  1448.  17.  Allen  v.  State,  13  Okla,  Crim. 

14.  Jones  v.  State,  97  Ala.  77, 12  So.  533,  165  Pac.  745,  L.R.A.1917E  1085 
274,  38  A.  S.  R.  150;  Grant  v.  State,  and  note;  State  v.  Jackson,  21  S.  D. 
33  Fla.  291, 14  So.  757,  23  L.R.A.  723;  494,  113  N.  W.  880,  16  Ann.  Cas.  87 
Nomaque  v.  People,  Breese  (111.)  145,  and  note. 

12  Am.  Dec.  157 ;  Root  v.  Sherwood,  6       18.  Allen  v.  State,  13  Okla.  Crim. 

Johns.  (N.  Y.)  68,  5  Am.  Dec.  191;  533, 165  Pac.  745,  L.R.A.1917E  1085. 
Walters  v.  Junkins,  16   Serg.   &  R.       19.  State  v.  Jackson,  21  S.  D.  494, 

(Pa.)  414,  16  Am.  Dec.  585.  113  N.  W.  880,  16  Ann.  Cas.  87. 

15.  State  v.  Waymire,  52  Ore.  281,       Note:  L.R.A.1917E  1090. 

97  Pac.  46, 132  A.  S.  R.  699,  21  L.R.A.       20.  State  v.  Jackson,  21  S.  D.  494, 
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diet  in  his  absence  even  by  agreement  of  the  parties,1  In  misde- 
meanor cases,  however,  the  right  to  have  the  verdict  rendered  to  the 
trial  judge  may  be  waived  by  the  accused  or  his  counsel,  who  may 
consent  that  the  verdict  of  the  jury  shall  be  returned  to  and  received 
by  the  clerk  during  a  recess  of  the  court.2  And  in  civil  cases  it  is 
the  prevailing  practice  to  permit  the  judge,  on  retiring  from  the 
bench,  to  direct  the  clerk,  by  the  consent  of  the  parties,  to  receive  the 
verdict  of  a  jury  still  deliberating  on  their  verdict  if  they  should 
agree  during  the  recess.8  There  is  authority,  however,  to  the  effect 
that  the  reception  of  the  verdict  in  civil  cases  by  the  clerk,  in  the 
absence  of  the  judge,  is  error,  even  though  the  verdict  'is  received  in 
pursuance  of  the  stipulation  of  the  parties.4 

•  14.  Jury. — The  entire  jury  must  be  present  when  their  verdict  is 
delivered  in  court.  As  either  party  has  the  right  to  poll  the  jury  it 
would  be  dangerous  to  their  rights  to  adopt  any  other  rule.  The 
parties  have  a  right  to  know  of  each  juror  whether  the  verdict 
rendered  is  his,  and  this  can  be  done  only  by  polling  the  jury  before 
they  are  discharged.5  Consequently,  if  after  a  jury  is  sworn,  one 
of  the  jurors  dies  or  is  rendered  incompetent  by  insanity  or  other- 
wise, no  verdict  can  be  rendered  and  a  new  jury  must  be  ordered.0 
The  requirement  that  the  jury  be  present  when  their  verdict  is 
rendered  is  of  particular  importance  in  a  capital  case  where  no 
irregularities  are  waived,  for  the  prisoner  is  considered  as  standing 
on  all  his  rights.  Hence,  if  by  agreement  between  his  counsel  and 
the  prosecutor  the  jury  return  their  verdict  to  the  clerk,  and  it  is 
delivered  in  court  in  their  absence,  the  prisoner  is  entitled  to  a  new 
trial,  notwithstanding  such  agreement.7  A  direction  to  the  jury 
to  seal  up  their  verdict  and  separate  does  not  dispense  with  their 
personal  attendance  in  court  when  the  verdict  is  opened.8  However, 
the  absence  of  one  member  of  the  jury,  because  of  illness,  when  the 
jury  are  polled  and  a  sealed  verdict,  which  all  signed,  is  opened,  has 
been  held  to  be  merely  a  matter  of  error  which  did  not  render  the 
verdict  a  nullity,  or  subject  to  a  motion  to  vacate  it  at  a  succeeding 
term  of  court.8 

113  N.  W.  80,  16  Ann.  Caa.  81  and  Norvell  v.  DevaJ,  50  Mo.  272,  11  Am. 

note.  Rep.  413. 

Note:  68  Am.  Dec  224.  Note:  68  Am.  Dec.  221. 

1.  Allen  v.  State,  13  Okla.  Crim.  6.  Norvell  v.  Deval,  60  Mo.  272,  11 
533,  165  Pac.  745,  L.RA.1917E  1085  Am.  Rep.  413. 

and  note.  7.  Nomaque  v*  People,  Breese  (111.) 

2.  Note:  16  Ann.  Cas.  90.  145,  12  Am.  Dec:  157. 

3.  Note:  16  Ann.  Cas.  90.  8.  Rigg  v.    Cook,  4  Gilraan    (111.) 

4.  Note:  16  Ann.  Cas.  91.  336,  46  Am  Dec.  462. 

5.  Nomaque  v.  People,  Breese  (HI.)  9.  Humphries  v.  District  of  Colum- 
145,  12  Am.  Dec.  157;  Rigg  v.  Cook,  bia,  174  U.  S.  190, 19  S.  Ct.  637,  43  U. 
4  Gilman  (111.)  336,  40  Am.  Dec.  462:  S.  (L.  ed.)  944. 

842 


27    K>-      OJ.  I*  VERDICT  §§  15,  16 

Presence  of  Accused  and  Counsel 


V** 


— >      Misdemeanors. — A  defendant  charged  with  a  misdemeanor  or 
^tior-     offense  has  the  right  to  be  present  at  the  rendition  of  the  ver- 
i)i^*»     i^i^  person  or  by  counsel  if  so  desired,10  but  his  presence  is  not 
-ci  al,  and  the  verdict  may  be  rendered  and  received  in  his  absence 
j*^^     is  not  deprived  of  this  right  without  his  fault,11  as  for  instance 
^^^X!^^    the  defendant  has  consented,  or  is  represented  by  counsel  pres- 
fr      >  ^d*^«r  where  itB  reception  is  authorized  by  statute;  and  it  may  be  so 
i      ^^v«I  where  the  defendant  is  convicted  of  a  misdemeanor,  though 
^^  *»      charged  with  a  higher  offense.12    The  right,  however,  is  con- 
\$rr^<fi  on  him  for  h^  own  protection  and  benefit,  and,  like  many 
om^cf    rights  accorded  him  by  law,  may  be  waived,  either  expressly 
01   *tt*pliedly;  and  by  the  weight  of  authority,  when  a  defendant 
c\vaarged  with  a  misdemeanor  is  on  bail,  and  is  present  either  in  per- 
son or  by  his  counsel  at  the  commencement  of  and  during  the  trial, 
vm\il  the  cause  is  submitted  to  the  jury,  and  afterward  voluntarily 
departs  from  the  court  before  its  adjournment  and  without  leave,  he 
will  be  deemed  to  have  waived  the  right  to  be  present  on  the  rendi- 
tion of  the  verdict,  and  it  may  be  legally  received  in  his  absence. 
The  theory  is  that  it  is  the  duty  of  the  defendant  to  be  present  until 
the  close  of  the  trial,  and  if  he  voluntarily  absents  himself,  the  court 
is  not  obliged  to  await  his  pleasure,  but  may  proceed  without  him.1* 
16.  Felonies. — As  a  general  rule,  on  the  trial  of  a  felony,  the  ver- 
dict of  the  jury  cannot  be  received  in  the  absence  of  the  accused  un- 
less such  absence  is  voluntary  or  wilful.14    The  rule  is  based  on  two 
reasons:  first,  the  right  of  the  accused  to  be  present  and  to  see  that  the 
verdict  is  sanctioned  by  all  the  jurors ; u  second,  in  order  that  the  ao- 

10.  State  ▼.  Waymire,  52  Ore.  281,  653,  44  Am.  Rep.  743;  State  v.  Way, 
97  Pae.  46, 132  A.  S.  R.  699, 21  L.B.A.  76  Kan.  928,  93  Pac.  159,  14  L.R.A. 
(N.S.)  56.  (N.S.)  603  and  note;  Temple  v.  Com., 

11.  Warren  v.  State,  19  Ark.  214,  68  14  Bush  (Ky.)  769,  29  Am.  Rep.  442; 
Am.  Dec.  214  and  note;  Beaumont  v.  Price  v.  State,  36  Miss.  531,  72  Am. 
State,  1  Tex.  App.  533,  28  Am.  Rep.  Dec  195;  Sherrod  v.  State,  93  Miss. 
424.  774,  47  So.  554,  20  L.R.A.(N.S.)  509; 

12.  Note:  68  Am.  Dee.  223.  Beaumont  v.  State,  1  Tex.  App.  533, 

13.  State  v.  Waymire,  52  Ore.  281,  28  Am.  Rep.  424 ;  Derden  v.  State,  56 
97  Pac.  46, 132  A.  S.  &  699, 21  KRA.  Tex.  Crim.  396,  120  S.  W.  485,  133 
(N.S.)  56.  A.  S.  R.  986;  Hill  ▼.  State,  17  Wis. 

14.  Diaa  ▼.  United  States,  223  U.  S.  675,  86  Am.  Dee.  736 ;  French  v.  State, 
442,  32  S.  Ct.  250,  56  U.  S.  (L.  ed.)  85  Wis.  400,  55  N.  W.  566,  39  A.  S.  R. 
500,  Ann.  Cas.  1913C  1138;  State  v.  855,  21  L.R.A.  402;  Trumble  v.  Tem- 
Hughes,  2  Ala.  102,  36  Am.  Dee.  411;  tory,  3  Wyo.  280,  21  Pae.  1081,  6 
Cook  v.  State,  60  Ala.  39,  31  Am.  Rep.  L.R.A.  384. 

31;   Sneed  v.  State,  5  Ark.  431,  41       Note:  68  Am.  Dec.  224. 
Am.  Dec.  102;  Summeralls  v.  State,       And  see  Criminal  Law,  vol.  8,  pp. 
37  Fla.  162,  20  So.  242,  53  A.  S.  R.  92-94. 

247;  Nolan  t.  State,  55  Ga.  521,  21       15.  State  v.  Hughes,  2  Ala.  102,  36 
Am.  Rep.  281:  Barton  v.  State,  67  Ga.  Am.  Dee.  411;  Barton  v.  State,  67  Ga, 
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cused,  if  convicted,  may  be  under  the  power  of  the  court  and  subject 
to  its  judgment.1*  Furthermore  a  verdict  rendered  in  the  absence  of 
the  prisoner  is  not  cured  by  reassembling  the  jury  after  they  have 
been  discharged,  and  having  them  assent  to  and  return  the  verdict 
in  the  prisoner's  presence.17  While  the  rendition  of  a  verdict  in  the 
prisoner's  absence  makes  the  verdict  invalid,  it  does  not,  before  the 
discharge  of  the  jury,  entitle  the  prisoner  to  a  discharge,  but  it  is 
ground  for  a  new  trial.18  However,  there  is  authority  to  the  effect 
that  a  verdict  rendered  in  the  absence  of  the  accused  is  void  and 
amounts  to  an  acquittal  and  the  defendant  must  be  released  from 
further  prosecution.19 

17.  Waiver. — While  the  accused  in  a  felony  case,  whether  capital 
or  of  a  lower  degree,  has  a  right  to  be  present  when  the  verdict  is 
rendered,  the  prevailing  rule  seems  to  be  that  in  cases  not  capital  he 
may  waive  this  right,80  even  though  he  is  in  custody  at  the  time.1 
In  a  few  jurisdictions,  however,  it  is  held  that  the  presence  of  a  de- 
fendant in  a  prosecution  for  felony  cannofcbe  waived  and  is  essential 
to  a  valid  conviction.2  In  such  jurisdictions,  if  the  defendant  ab- 
sconds before  the  verdict  is  returned  it  is  held  that  the  proper  prac- 
tice is  for  the  court  to  declare  a  mistrial  and  discharge  the  jury  with- 
out verdict,  after  becoming  satisfied  that  the  defendant  cannot  be 

653,  44  Am.  Rep.  743;  Temple  v.  Barton  v.  State,  67  Ga.  653,  44  Am. 
Com.,  14  Bush  (Ky.)  769,  29  Am.  Rep.  Rep.  743;  State  v.  Way,  76  Kan.  928, 
442;  Price  v.  State,  36  Miss.  531,  72  93  Pac  159,  14  L.R.A.(N.S.)  603  and 
Am.  Dec.  195.  note;  State  v.  Gorman,  113  Minn.  401, 

Note:  68  Am.  Dec.  224.  129  N.  W.  589,  32  L.R.A.(N.S.)  306 

16.  Price  v.  State,  36  Miss.  531,  72  and  note;  Price  v.  State,  36  Miss.  531, 
Am.  Dec.  195.  72  Am.  Deo.  195;  Sherrod  v.  State,  93 

Note:  68  Am.  Dec.  224.  Miss.  774,  47  So.  554,  20  L.R.A.(N.S.) 

17.  Codk  v.  State,  60  Ala.  39,  31  Am.  509;  State  v.  Kelly,  97  N.  C.  404,  2 
Rep.  31.  S.  E.  185,  2  A.  S.  R.  299;  Fight  v. 

Note :  68  Am.  Dec.  224.  State,  7  Ohio  180  pt.  1,  28  Am.  Dec. 

18.  Sneed  v.  State,  5  Ark.  431,  41  626;  Lynch  v.  Com.,  88  Pa.  St  189, 
Am.  Dee.  102;  Temple  v.  Com.,  14  32  Am.  Rep.  445;  Hill  v.  State,  17  Wis. 
Bush  (Ky.)  769,  29  Am.  Rep.  442;  675,  86  Am.  Dee.  736;  French  v.  State, 
State  v.  Jenkens,  84  N.  C.  812>  37  Am.  85  Wis.  400,  55  N.  W.  566,  39  A.  S.  R. 
Rep.  643.  856,  21  L.R.A.  402;  Stoddard  v.  State, 

Note:  68  Am.  Dec.  224.  132  Wis.  520,  112  N.  W.  453,  13  Ann. 

19.  Cook  v.  State,  60  Ala.  39, 31  Am.   Cas.  1211  and  note. 

Rep.  31 ;  Nolan  v.  State,  55  Ga.  521,  21       Notes:  28  Am.  Dee.  630;  68  Am. 

Am.  Rep.  281.  Dee.  224. 

20.  Diaz  v.  United  States,  223  U.  S.  1.  Smith  v.  State,  59  Ga.  513,  27 
442,  32  S.  Ct.  250,  50  U.  S.  (L.  ed.)  Am.  Rep.  393. 

500,  Ann.  Cas.  1913C  1138  and  note;  2.  Summeralls  v.  State,  37  Fla.  162, 

Gore  v.  State,  52  Ark.  285,  12  S.  W.  20  So.  242, 63  A.  S.  R.  247;  Humphrey 

564,  5  L.R.A.  832  and  note;  Davidson  v.  State,  3  Okla.  Crim.  504,  106  Pae. 

v.  State,  108  Ark.  191, 158  S.  W.  1103,  978, 139  A;  S.  R.  972;  State  v.  Walton, 

Ann.  Cas.  1915B  436  and  note;  Smith  51  Ore.  574,  91  Pac.  495,  13  L.R.A. 

v.  State,  59  Ga.  513,  27  Am.  Rep,  393;  (N.S.)  811;  State  ▼.  Mannion,  19  Utah 
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oed  in  court  within  a  reasonable  time.*    According  to  the  pre- 
rule,  however,  the  right  of  the  defendant  to  be  present  pro- 
on  the  presumption  that  he  is  in  custody,  and  has  no  power  to 
b^    jpxreeent,  unless  ordered  by  the  court  to  be  brought  into  court.    If 
b&    is  _  xiot  in  custody,  so  as  to  be  deprived  of  the  power  to  attend,  it 
—    seem  that  the  reason  of  the  rule  as  to  his  right  to  be  present 
fail,  for  he  is  voluntarily  absent  when  he  ought  to  be  present, 
Minot  complain  of  the  consequence  of  his  own  voluntary  act. 
)luntary  absence  must  be  taken  to  be  a  waiver  of  his  right  to  be 
.t.4    Hence,  if  a  defendant  is  on  bail  and  is  present  at  the  com- 
wnent  of  the  trial,  his  voluntary  absence  from  the  courtroom 
the  jury  return  their  verdict  amounts  to  a  waiver  of  his  right 
present,  and  the  court  may  lawfully  receive  the  verdict  in  his 
*ce,  as  he  will  not  be  permitted  to  avail  himself  of  his  own  wrong 
ng  thus  voluntarily  absent.5    Likewise,  if.  the  accused,  being  a 
>    ,^        aer,  escapes  and  absconds  he  is  considered  as  having  waived  his 
tife*7^^     to  be  present*6    However,  in  order  to  operate  as  a  waiver  the 
ek^^xxce  of  the  accused  must  be  due  to  his  own  voluntary  act;  for  if 
Ve    :i»   prevented  from  being  present  by  being  confined  in  jail,  pro- 
cfl^lxxig  with  the  trial  in  his  absence  will  be  an  irregularity  for  which 
ft^^w  trial  will  be  granted.7    And  an  absence,  though  somewhat  seri- 
o^a    xiegligence,  which  is  neither  purposeful,  deliberate,  nor  under 
&Tc\imstances  from  which  an  intention  can  be  presumed,  is  not  vol- 
vmtary.    Accordingly  it  has  been  held  that  where  the  accused,  while 
the  court  was  in  session  but  the  jury  were  deliberating,  was  at  his 
boarding  house  within  two  blocks  of  the  courthouse,  and  immediately 
started  for  the  courthouse  when  notified  by  telephone  that  the  jury 
had  reached  a  verdict,  but  while  on  the  way  the  verdict  was  received 

505,  57  Pac  542,  75  A,  S.  IL  753,  45  774,  47  So.  554,  20  L.RA.(N.S.)  509; 

L.R.A.  638;  State  v.  Stevenson,  64  W.  State  v.  Smith,  90  Mo.  37, 1  S.  W.  753, 

Va.  392,  62  S.  E.  688, 19  L.R.A.(N.S.)  59  Am.  Rep.  4;  State  v.  Hope,  100  Mo. 

713.  347, 13  S.  W.  490,  8  L.R.A.  608;  State 

Notes:  28  Am.  Deo.  630;  68  Am.  v.  Kelly,  97  N.  C.  404,  2  S.  £.  185,  2 

Dec.  224.  A.  S.  R.  299;  Fight  v.  State,  7  Ohio 

3.  Summeralls  v.  State,  37  Fla.  162,  180,  pt.  1,  28  Am.  Dec.  626 ;  State  v. 
20  So.  242,  53  A.  S.  R.  247.  Waymire,  52  Ore.  281,  97  Pac.  46,  132 

4.  Price  v.  State,  36  Miss.  531,  72  Lynch  v.  Com.,  88  Pa.  St.  189,  32  Am. 
Am.  Dec.  195.  Rep.  445;  Hill  v.  State,  17  Wis.  675, 

5.  Diaz  v.  United  States,  223  U.  S.  86  Am.  Dec.  736;  Stoddard  v.  State, 
442,  32  S.  Ct.  250,  56  U.  S.  (L.  ed.)  132  Wis.  520,  112  N.  W.  453, 13  Ann. 
500,  Ann.  Cas.  1913C  1138  and  note;  Cas.  1211  and  note. 
Barton  v.  State,  67  Ga.  632,  44  Am.  Notes:  28  Am.  Dec.  630;   68  Am. 
Rep.  743;  State  v.  Way,  76  Kan.  928,  Dec.  222;  5  L.RA.  835. 
93  Pac.  159,  14  L.RA.(N.S.)  603  and  6.  Beaumont  v.  State,  1  Tex.  App. 
note;  State  v.  Gorman,  113  Minn.  401,  533,  28  Am.  Rep.  424. 
129  N.  W.  589,  32  L.R.A.(N.S.)  306;  Notes:  28  Am.  Dec.  630;  68  Am. 
Price  v.  State,  36  Miss.  531,  72  Am.  Dec.  224. 
Dec.  195;  Sherrod  v.  State,  93  Miss.  7.  Barton  v.  State,  67  Ga.  653,  44 
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and  the  jury  discharged,  his  absence  was  not  voluntary  nor  wilful 
and  the  reception  of  the  verdict  under  such  circumstances  was  re- 
versible error.8  However,  the  burden  is  on  the  defendant  to  show 
error,  and  he  should  make  it  appear  that  he  was  deprived  of  the  right 
to  be  present,  not  merely  that  he  was  not  present0  The  right  of  the 
defendant  to  waive  his  presence  when  the  verdict  is  rendered  is 
strictly  his  personal  right,  and  no  such  waiver  can  be  exercised  for 
him  by  his  counsel,  either  directly,10  or  indirectly  as  by  failing  to 
object  to  the  verdict  being  received  in  defendant's  absence.11  The 
power  to  waive  his  presence  when  the  verdict  is  delivered  is  limited  to 
felonies  not  capital.  Whenever  the  charge  is  a  capital  one  it  is 
uniformly  held  that  the  defendant  cannot  waive  his  right  to  be  pres- 
ent at  the  rendition  of  the  verdict,  even  by  voluntarily  absenting 
himself  from  the  courtroom  when  he  is  on  bond,12  and  it  is  imma- 
terial that  the  verdict  actually  returned  is  for  an  offense  not  capital.18 
However,  it  has  been  held  that  the  reasons  permitting  a  person  ac- 
cused of  a  felony  not  capital  to  waive  his  right  to 'be  present  when  the 
verdict  is  rendered  are  equally  applicable  to  capital  cases  and  that 
a  judgment  based  on  a  verdict  so  received  should  not  be  reversed  un- 
less it  appeared  that  he  was  prejudiced  in  some  way  by  his  absence.14 
18.  Counsel. — The  verdict  may  be  received  in  the  presence  of  the 
prisoner,  although  in  the  absence  of,  and  without  notice  to,  his  coun- 
sel.16 When  it  is  the  fact  that  the  counsel  had  the  privilege  of  being 
in  the  court,  if  he  wished,  when  the  verdict  was  received,  and  his  acci- 
dental absence  at  that  time  was  not  owing  to  any  order  or  any  action 
of  the  court,  or  any  conduct  by  the  counsel  or  parties  on  the  other  side, 
the  judgment  will  not  be  reversed  because  of  his  absence.1*    This  is 

Am.  Rep.  743;  Sherrod  v.  State,  93  Deo.   222;   14  L.B.A.(N.S.)    605;   15 

Miss.  774,  47  So.  554,  20  L.B.A.(N.S.)  Ann.  Cas.  1214. 

509.  11.  Note:  68  Am.  Dec.  224. 

Note:  28  Am.  Dec.  630.  12.  Sherrod  v.  State,  93  Miss.  774, 

8.  Derden  v.  State,  56  Tex.  Crim.  47  So.  554>  20  L.R.A.(N.S.)  509;  State 
396,  120  S.  W.  485,  133  A.S.  R.  986.  v.  Jenkins,  84  N.  C.  812,  37  Am.  Rep. 

9.  Diaz  v.  United  States,  23  U.  S.  643;  State  v.  Kelly,  97  N.  C.  404,  2  S. 
442,  32  S.  Ct.  250,  56  U.  S.  (L.  ed.)  E.  185,  2  A.  S.  R.  299. 

500,  Ann.  Cas.  1913C  1138;  Hill  v.  Note:  32  L.R.A.(N.S.)  306. 

State,  17  Wis.  675,  86  Am.  Dec.  736.  IS.  Sherrod  v.  State,  93  Miss.  774, 

Note:  68  Am.  Dec.  224.      .  47  So.  554,  20  L.R.A.(N.S.)  509. 

10.  Cook  v.  State,  60  Ala/39,  31  Am.  14.  Davidson  v.  State,  108  Ark.  191, 
Rep.  31 ;  Sherrod  v.  State,  93  Miss.  158  S.  W.  1103,  Ann.  Cas.  1915B  436. 
774,  47  So.  554,  20  L.R.A.(N.S.)  509;  15.  Sutcliffe  v.  State,  18  Ohio  469, 
State  v.  Jenkins,  84  N.  C.  812,  37  Am.  51  Am.  Deo.  459 ;  Beaumont  v.  State,  1 
Rep.  643;  State  v.  Kelly,  97  N.  C.  Tex.  App.  533,  28  Am.  Rep.  424. 

404,  2  S.  E.  185,  2  A.  S.  R.  299;  Hill       Note:  28  Am.  Dec.  630. 
v.     State,     17    Wis.     675,    86     Am.       16.  Fitzgerald   v.   Clark,   17  Mont. 
Dec.  736.  100,  42  Pac.  273,  52  A.  S.  R.  665,  30 

Notes:  28  Am.  Dec.  630;  68  Am.   L.R.A.  803. 
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true  even  when  the  verdict  is  for  a  felony,  if  the  prisoner  is  not  shown 
to  have  been  prejudiced.12  The  failure  of  a  bailiff  or  sheriff  to  notify 
the  defendant's  counsel  when  the  jury  were' ready  to  report,  in  ac- 
cordance with  a  prearranged  agreement,  cannot  affect  the  question 
or  make  the  absence  of  counsel  without  the  consent  of  the  court  any 
less  voluntary.18  In  such  a  case  the  counsel  is  considered  to  have 
made  the  officer  his  agent  for  this  purpose,  and  if  the  agent  omits 
to  do  that  which  he  had  agreed  to  do,  the  court  will  not  for 
that  reason  reverse  the  case.19  * 

III.  Validity  of  Verdict  in  General 

19.  Chance  Verdict  Generally. — The  law  demands  of  each  juror 
an  honest  consideration  of  the  rights  of  the  parties  litigant  and  the 
exercise  of  his  best  judgment,  guided  by  the  law  and  evidence  of  the 
case.  Therefore,  as.  a  general  rule,  arriving  at  a  verdict  by  lot  or 
chance,  or  in  any  other  way  except  by  .the  exercise  of  the  judgment 
and  by  weighing  the  evidence,  constitutes  such  misconduct  on  the 
part  of  the  jury  as  will  vitiate  their  verdict.20  The  word  chance  has 
not  been  adopted  or  defined  as  a  law  term  and  is  not  technical.  Ac- 
cording to  the  generally  accepted  and  ordinary  use  of  the  word,  any- 
thing is  said  to  have  happened  by  chance  to  anyone,  which  was 
neither  understanding^  brought  about  by  his  act  nor  pre-estimated 
by  his  understanding.1  Hence  a  juror  may  be  said  to  resort  to  the 
determination  of  chance  whenever  he  adopts  any  method  of  de- 
termination the  steps  and  results  of  which  are  beyond  his  calcula- 
tion and  not  followed  or  participated  in  by  his  understanding.3 
Among  verdicts  of  this  character  which  have  been  held  to  be  invalid 
are  those  which  were  arrived  at  by  the  tossing  of  a  coin  or  drawing 
lots  from  a  hat*  The  fact  that  each  juror,  when  the  verdict  is  re- 
turned, states  thatit  is  his  verdict  does  not  cure  the  defect,4  nor  is 
the  verdict  made  valid  by  the  oath  of  the  juror,  since  it  is  reached  in 
a  manner  incompatible  with  submission  to  his  oath.5 

20.  Quotient  Verdicts.— In  accordance  with  the  general  rule  pro- 
hibiting chance  verdicts,  it  is  well  settled  that  a  verdict  rendered 

17.  Note:  68  Am.  Dec.  224.  1.  Goodman  v.  Cody,  1  Wash.  Ter. 

.    18.  State  v.  Waymire,  52  Ore.  281,  329,  34  Am.  Rep.  808. 

97  Pac.  46, 132  A.  S.  R.  699,  21  L.RA.  2.  Gordon  v.  Trevarthaa,  13  Mont. 

(N.S.)  56.  387,  34  Pac.  185,  40  A.  S.  R.  452  and 

19.  Fitzgerald  ▼.   Clark,   17  Mont,  note;  Goodman  v.  Cody,  1  Wash.  Ter. 
100,  42  Pac.  273,  52  A.  S.  R.  665,  30  329,  34  Am.  Rep.  808. 

L.R.A.  803.  3.  Notes:  16  Ann.  Cas.  912;  Ann. 

20.  Ottawa  v.  Gilliland,  63  Kan.  165,   Cas.  1917C  1225. 

65  Pac.  252,  88  A.  S.  R.  232.  4.  Wood  v.  State,  13  Tex.  App.  135, 

Note:  134  A.  S.  R.  1061.  44  Am.  Rep.  701. 

See  also  Jury,  vol.  16,  p.  296;  New       5.  Goodman  v.  Cody,  1  Wash.  Ter. 
Trial,  vol.  20,  p.  243.  329,  34  Am.  Rep.  808. 
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in  a  civil  action  in  pursuance  of  an  agreement  by  the  jurors  to  accept 
one-twelfth  of  the  aggregate  amount  of  their  several  estimates,  with- 
out the  assent  of  their  judgment  to  such  a  sum  as  their  verdict,  is 
invalid.6  Such  verdicts  are  regarded  by  the  courts  in  the  same  light 
as  gambling  verdicts,  and  will  invariably  be  set  aside,  just  as  if  the 
jury  had  thrown  dice  or  resorted  to  any  other  method  of  gaming  to 
determine  the  amount.  In  neither  case  is  the  sum  arrived  at  the 
result  of  the  deliberate  judgment  of  the  jury,  but  is  the  result  of 
chance  and  self-imposed  coercion,  foreclosing  deliberation  and  ex- 
change of  views.7  In  such  a  case,  every  sum  that  goes  to  develop  the 
verdict  is  a  chance  sum,  save  the  sum  that  the  juror  himself  sets 
down ;  and  the  verdict  is  not  redeemed  from  being  a  chance  verdict 
as  to  each  juror,  and  therefore  chance  as  to  all,  by  the  fact  that  each 
has  contributed  to  it  an  element  not  of  chance,  any  more  than  a  dice 
throw  would  be  redeemed  from  being  chance  by  the  fact  that  the 
throw  was  in  fact  controlled  by  certain  intentional  motion  of  the  dice 
box.8  It  is  further  objectionable  for  the  reason  that  it  places  it  in 
the  power  of  one  juror  to  make  the  amount  unreasonably  great  or 
small,  as  he  may  think  proper.  It  is  a  fraud  by  all  the  jurors  on  the 
parties  and  opens  the  field  for  further  fraud  by  jurors  on  jurors.9 
The  rule  is  applicable  to  criminal  as  well  as  civil  cases  and  for  the 
same  reasons;  hence  when  the  jury  in  a  criminal  case  arrive  at  their 
verdict  by  agreeing  that  each  juror  shall  set  down  on  a  slip  of  paper 
the  term  of  imprisonment  which  he  thought  should  be  fixed,  and 
dividing  the  aggregate  of  these  figures  by  twelve,  taking  the  quotient 
as  their  verdict,  the  verdict  will  be  rendered  void  by  reason  of  such 
misconduct.10 

6.  Wilson  v.  Berryman,  5  Cal.  44,  63       Notes :  53  A.  S.  B.  901 ;  134  A.  S.  R. 
Am.  Dec.  78  and  note;  Warner  v.  Rob-  1061;  16  Ann.  Cas.  913. 
inson,  1  Root  (Conn.)  194, 1  Am.  Dec.       See  also  New  Twal,  vol.  20,  p.  243. 
38  and  note;  Williams  v.  Dean,  134       7.  Wilson  v.  Berryman,  5  CaL  44, 
la.   216,  111  N.  W.  931,  11  L.R.A.   63  Am.  Dec.  78  and  note;  Bennett  v. 
(N.S.)    410;   Ottawa  y.   Gilliland,  63  Baker,  1  Humph.  (Tenn.)  399,  34  Am. 
Kan.  165, 63  Pac.  252, 88  A.  S.  R.  232;  Dec.  655;  Goodman  v.  Cody,  1  Wash. 
Sawyer  v.  Hannibal,  etc.,  R.  Co.,  37  Ter.  329,  34  Am.  Rep.  808. 
Mo.  240,  90  Am.  Dec.  382;  Gordon  v.       Note:  16  Ann>  Cas#  910 
Trevarthan,13Mont  387,  34  Pac.  185,       8.  Goodman  v.  Cody   x  Waah.  Ter. 
40  A.  S.  R.  452  and  note;  Spam  v    329  34  Am   ^     808 
Oregon-Washington  R.,  etc.,   Co.,  78       g'  Bennett    vr  Baker     1    Hmnnh' 

Ore.    355,   153   Pac.   470,   Ann.    Cas.    ,m '     t^oo   q!'  a       tT'    Tuui   ^a 
I917E  1104;  Sales  v.  Maupin,  35  S.  D.    (Tenn.)  399,  34  Am.  Dec.  655;  Good- 

176,  151  N.  W.  427,  Ann.  Cas.  1917C  man  v'£ody> 1  Wash'  Ter-  329>  M  Am- 
1222  and  note;  Williams  v.  State,  15   KeP-  ™8-  „  „     m 

Lea  (Tenn.)  129,  54  Am.  Rep.  404;  10-  Wood  v-  State»  13  Tex-  APP- 
Elledge  v.  Todd,  1  Humph.  (Tenn.)  *35,  44  Am.  Dec  701;  Cravens  v. 
43,  34  Am.  Dec.  616;  Bennett  v.  State,  55  Tex.  Crim.  519,  117  S.  W. 
Baker,  1  Humph.  (Tenn.)  399,  34  Am.  156,  16  Ann.  Cas.  907  and  note/ 
Dec.  655;  Goodman  v.  Cody,  1  Wash.  Notes:  134  A.  S.  R.  1061;  Ann.  Cas. 
Ter.  329,  34  Am.  Rep.  808.  1917C  1225. 
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21.  Prior  Agreement  to  Accept  Average. — The  impropriety  of  the 
practice  of  adding  together  the  estimates  of  the  jurors,  dividing  the 
aggregate  by  the  number  of  jurors,  and  accepting  the  resultant  quo- 
tient as  the  sum  of  the  verdict,  consists,  not  in  the  method  nor  the 
sum  of  the  result,  but  in  the  prior  agreement  to  be  bound  by  it. 
If  they  previously  agree  to  a  particular  mode  of  arriving  at  a  verdict, 
and  to  abide  by  the  contingent  result  at  all  events,  without  reserving 
to  themselves  the  liberty  of  dissenting, .  such  a  proceeding  would  be 
improper;  but  if  the  means  is  adopted  merely  for  the  sake  of  arriving 
at  a  reasonable  measure  of  damages  or  term  of  imprisonment,  with- 
out binding'the  jurors  by  the  result,  it  is  not  an  objection  to  the  ver 
diet.11  The  difficulties  which  juries  experience  in  arriving  at  a  con- 
clusion in  cases  where  the  damages  to  be  assessed  are  unliquidated, 
and  to  be  measured  by  what  may  be  gathered  from  the  varying  opin- 
ion of  witnesses,  have  led  the  courts  to  permit  these  verdicts  to  stand 
whenever  the  proof  has  satisfied  them  that  the  finding  has  subse- 
quently been  voted  on  and  accepted  by  the  jury  as  the  legitimate 
expression  of  their  deliberations.18  Thus  where  one  of  the  jurors  of 
his  own  accord  sets  down  the  estimates  of  the  others  and  ascertains 
the  average  sum  and  proposes  the  result  as  the  amount  of  the  verdict, 
which  they  assent  to,  it  is  no  ground  for  objection  to  the  verdict.1* 
The  fact  that  a  verdict  is  for  an  uneven  amount  does  not  of  itself 
show  that  it  is  the  result  of  a  prior  agreement  to  render  a  quotient 
verdict.14  Nor  is  a  verdict  vitiated  by  the  mere  fact  alone  that  the 
jurors  agreed  among  themselves  to  render  a  quotient  verdict,  if  the 
verdict  actually  rendered  is  not  in  fact  reached  in  that  manner.  So 
where  the  jury  after  deliberation  modify  an  average  verdict  there 
is  no  ground  for  setting  it  aside.15  But  if  the  substance  of  the 
agreement  is  kept  it  is  immaterial  that  the  final  verdict  varies  slight- 
ly from  the  ascertained  quotient,  as  where  the  amount  was  increased 
arbitrarily  merely  to  make  an  even  sum.19    Nor  does  it  take  the  case 

11.  Wilson  v.  ferryman,  5  Cal.  44,  34  Am.  Rep.  808;  Watson  v.  Reed,  15 
63  Am.  Dec.  78  and  note;  Sullens  v.  Wash.  440,  46  Pae.  647,  56  A.  S.  R. 
Chicago,  etc.,  R.  Co.,  74  la.  659,  38  N.  899  and  note. 

W.  545,  7  A.  S.  R.  501;  Gordon  v.       Notes:  1  Am.  Dec.  38;  134  A.  S.  R. 
Trevarthan,  13  Mont.  387,  34  Pac.  185,  1061. 

40  A.  S.  R.  452  and  note :  Ponca  v.       12.  Note :  Ann.  Cas.  1917C  1225. 
Crawford,  23  Neb.  662,  37  N.  W.  609,       13.  Bennett   v.    Baker,    1    Humph. 
8  A.  8.  R,  144  and  note;   Sales  v.    (Tenn.)  399,  34  Am.  Dec.  655. 
Maupin,  35  S.  D.  176,  151  N.  W.  427,       14.  Note:  Ann.  Cas.  1917C  1224. 
Ann.  Cas.  1917C  1222  and  note;  Ben-       15.  Western  Union  Tel.  Co.  v.  Hill, 
nett  v.  Baker,  1  Humph..  (Tenn.)  399,  163  Ala.  18,  50  So.  248,  19  Ann.  Cas. 
34  Am.  Dec.  655;  Wood  v.  State,  13  1058,  23  LH.A.(N.S.)  648. 
Tex.  App.  135,  44  Am.  Dec.  701;  Crav-       Notes:  134  A.  S.  R.  1061;  16  Ann. 
ens  v.  State,  55  Tex.  Crim.  519,  117   Cas.  913. 

8.  W.  156,  16  Ann.  Cas.  907  and  note;       16.  Ottawa    v.    Gilliland,    63    Kan. 
Goodman  v.  Cody,  1  Wash.  Ter.  329,  165,  63  Pac.  252,  88  A.  S.  R.  232. 
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out  of  the  rule  that  enough  months  were  added  to  a  term  of  imprison- 
ment ascertained  by  average,  to  make  an  even  number  of  years,  be- 
cause it  was  not  customary  to  return  verdicts  for  fractional  parts  of  a 
year.17 

22.  Compromise  Verdict. — A  verdict  which  is  reached  only  by* 
the  surrender  of  conscientious  convictions  on  one  material  issue  by 
some  jurors  in  return  for  a  relinquishment  by  othere  of  their  like  set- 
tled opinion  on  another  issue,  and  the  result  is  one  which  does  not 
command  the  approval  of  the  whole  panel,  is  a  compromise  verdict.18 
Such  a  verdict  is  improper  and  should  be  set  aside  as  being  founded 
on  conduct  subversive  of  the  soundness  of  trial  by  jury.19  Thus  in  a 
prosecution  of  joint  defendants  where  certain  of  the  jurors  believe 
that  all  of  the  defendants  should  be  convicted  and  others  that  all 
should  be  acquitted,  a  verdict  reached  by  an  agreement  by  which  the 
acquittal  of  some  is  exchanged  for  the  conviction  of  others  is  a  com- 
promise verdict  and  as  such  cannot  stand.20  And  it  has  been  held 
that  where  in  an  action  for  personal  injuries  the  severity  of  the  in- 
jury was  beyond  contention  a  verdict  for  a  grossly  inadequate  sum 
was  in  itself  almost  a  conclusive  demonstration  that  it  was  the  result, 
not  of  justifiable  concession  of  views,  but  of  improper  compromise  of 
the  vital  principles  which  should  have  controlled  the  decision.1  How- 
ever, while  the  jury  cannot  go  to  the  extent  of  bartering  their  con- 
victions in  order  to  reach  an  agreement,  the  law  contemplates  that 
they  shall  by  their  discussions  harmonize  their  views  if  possible. 
Therefore,  a  verdict  which  is  the  result  of  real  harmony  of  thought 
growing  out  of  open  minded  discussion  between  jurors  with  a  willing- 
ness to  be  convinced,  with  a  proper  regard  for  opinions  of  others  and 
with  a  reasonable  distrust  of  individual  views  not  shared  by  their  fel- 
lows, and  a  fair  yielding  on  one  reason  to  a  stronger  one,  each  having 
in  mind  the  great  desirability  of  unanimity  both  for  the  parties  and 
for  the  public,  is  not  open  to  criticism.2 

23.  Signature. — While  the  practice,  in  the  absence  of  statute,  of 
requiring  verdicts  to  be  signed  is  not  uniform,*  yet  the  more  general 
practice  in  the  common  law  courts  is  to  require  that  a  verdict  be 
signed  by  the  foreman  of  the  jury.  Such  a  requirement,  however, 
is  not  essential  to  its  validity,  and  an  oral  verdict  is  sufficient.4 

17.  Williams     v.     State,     15     Lea       20.  Hyde  v.  United  States,  225  U. 
(Term.)  129,  54  Am.  Rep.  404.  ,  S.  347,  32  S.  Ct.  793,  56  U.  S.  (L.  ed.) 

18.  Simmons  v.  Fish,  210  Mass.  563,  1114,  Ann.  Cas.  1914A  614. 

97  N.  E.  102,  Ann.  Cas.  1912D  588.  1.  Simmons  v.  Fish,  210  Mass.  563, 

19.  Richardson     v.     Coleman,     131  97  N.  E.  102,  Ann.  Cas.  1912D  588. 
Ind.  210,  29  N.  E.  909,  31  A.  S.  R.  429  2.  Simmons  v.  Fish,  210  Mass.  563, 
and    note;     Simmons    v.    Fish,    210  97  N.  E.  102>  Ann.  Cas.  1912D  588; 
Mass.  563,  97  N.  E.  102,  Ann.  Cas.  Goodsell  v.  Seeley,  46  Mich.  623,  10 
1913D    588;    Goodsell    v.    Seeley,   46  N.  W.  44,  41  Am.  Rep.  183. 

Mich.  623,  10  N.  W.  44,  41  Am.  Rep.       3.  Note :  Ann.  Cas.  1913B  385. 
183.  4.  Note:  Ann.  Cas.  1913D  182. 
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In  some  jurisdictions  it  is  provided  by  statute  that  when  a  jury  have 
agreed  on  a  verdict,  it  must  be  reduced  to  writing  and  signed  by  the 
foreman.  These  statutes  may  apply  to  actions  generally  or  in 
certain  proceedings  only,  as  in  a  prosecution  for  a  felony  or 
in  actions  in  certain  courts.*  And  when  such  is  the  requirement  it  ha? 
been  said  to  be  the  duty  of  counsel  to  see  that  the  verdict  is  signed.6 
In  most  instances  such  statutes  are  held  to  be  directory  and  not 
mandatory,7  the  failure  to  sign  the  verdict  being  at  most  a  mere  in- 
formality, which  may  properly  be  amended  by  permitting  the  fore- 
man to  sign  at  a  subsequent  time.8  In  other  instances  the  contrary 
view  has  been  taken  and  it  has  been  held  that  until  the  verdict  ia 
signed  it  is  not  a  complete  verdict.9  If  at  the  time  a  written  verdict 
is  rendered,  no  objection  is  made  on  the  ground  that  it  is  not  signed, 
and  the  assent  of  the  jury  to  the  verdict  sufficiently  appears  by  the 
record  of  what  then  occurs  in  court,  the  party  against  whom  the  ver- 
dict is  rendered  cannot  thereafter  raise  the  objection,  and  this  is  so 
whether  the  requirement  that  the  verdict  shall  be  signed  arises  from 
a  statute  or  merely  from  the  usage  in  the  particular  jurisdiction.10 
In  such  case  the  court  is  justified  in  treating  the  irregularity  as  hav- 
ing been  waived.11  Ordinarily  it  makes  no  difference  whether  the 
verdict  is  signed  by  all  the  jurors  or  only  by  the  foreman,13  and  ac- 
cording to  the  uniform  practice  the  signature  of  the  foreman  of  the 
jury  alone  is  sufficient  and  it  cannot  be  objected  that  the  verdict  was 
not  signed  by  all  the  jurors  but  only  by  the  one  describing  himself  as 
foreman.1*  In  some  jurisdictions  a  verdict  may  be  found  by  less 
than  the  whole  number  of  jurors,  and  by  statute  or  rule  of  court  it  is 
provided  that  in  that  event  all  agreeing  on  the  verdict  must  sign  it; 
but  if  they  all  agree,  signing  by  the  foreman  alone  is  sufficient.  But 
it  has  been  further  held  that  where  the  parties  agree'  to  a  trial  by  less 
than  the  full  number  of  jurors,  it  was  not  necessary  that  the  unan- 
imous verdict' of  the  jurors  who  tried  the  case  should  be  signed  by 
them,  and  that  the  signature  of  the  foreman  alone  according  to  the 
unceremonial  usage  was  sufficient.1* 

5.  Hart  v.  Wyndmere,  21  N.  D.  383,       9.  Vater  v.  Lewis,  36  Ind.  288,  10 
131  N.  W.  271,  Ann.  Cas.  1913D  169  Am.  Rep.  29. 

and  note.  10.  Note:,  Ann.  Cas.  1913D  183. 

6.  Prink  v.  Frink,  43  K  H.  608,  80  11.  Northern  Pao.  R.  Co.  v.  Urlin, 
Am.  Dec.  189,  82  Am.  Dec.  172.  158  U.  S.  271, 16  S.  Ct.  840,  39  U.  S. 

7.  Hart  v.  Wyndmere,  21  N.  D.  383,  (L.  ed.)  977. 

131  N.  W.  271,  Ann.  Cas.  1913D  169       12.  Norvell  v.  Deval,  60  Mo.  272, 

and  note.  31  Am.  Rep.  413. 

8.  Northern  Pac   R.   Co.  v.  Urlin,       13.  Burke  v.  Hodge,  211  Mass.  156, 
158  U.  S.  271,  15  S.  Ct.  840,  39  U.  fc.  97  N.  E.  920,  Ann.  Cas.  1913B  381. 
(L.  ed.)  977;  Hart  v.  Wyndmere,  21       Note:  Ann.  Cas.  1913D  183. 

N.  D.  383,  131  N.  W.  271,  Ann.  Cas.       14.  Note:  Ann.  Cas.  1913D  182. 
1913D  169  and  note. 
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IV.  Form  and  Sufficiency 

Responsiveness 

24.  In  General. — The  validity  of  a  verdict  is  determined  from  the 
pleadings  and  issues  on  which  it  is  based;  therefore  to  be  sufficient 
it  must  respond  substantially  to  them.  It  is  bad  if  it  varies  substan- 
tially from  the  issue,  or  finds  only  a  part  of  that  which  is  in  issue.1* 
The  reason  of  the  rule  is  obvious;  it  results  from  the  nature  and  the 
end  of  the  pleading.  Whether  the  jury  find  a  general  or  a  special 
verdict,  it  is  their  duty  to  decide  the  very  point  in  issue;  and  although 
the  court  in  which  the  cause  is  tried  may  give  form  to  a  general 
finding,  so  as  to  make  it  harmonize  with  the  issue,  yet  if  it  ap- 
pears to  that  court,  or  to  the  appellate  court,  that  the  finding  is  dif- 
ferent from  the  issues,  or  is  confined' to  a  part  only  of  the  matter  in 
issue,  no  judgment  can  be  rendered  on  the  verdict.1*  Thus  a  verdict 
in  an  action  on  notes  and  to  foreclose  a  mortgage  securing  them 
which  does  not  refer  to  the  mortgage  leaves  it  doubtful  whether  the 
jury  passed  on  the  mortgage  and  is  therefore  defective.1'  Not  only 
should  the  jury  find  on  all  the  issues  essential  to  a  proper  determina- 
tion of  the  rights  of  the  parties,  but  they  must  pass  directly  on  the  is- 
sues and  should  not  be  allowed  to  evade  them  by  an  argumentative 
finding,  such  for  instance  as  a  finding  that  a  prisoner  is  sufficiently 
sane  in  mind  and  memory  to  distinguish  between  right  and  wrong, 
when  the  issue  submitted  required  a  direct  finding  on  the  question  of 
insanity.18  Moreover,  a  party  has  a  right  to  have  the  jury  pass  on  all 
the  allegations  contained  in  his  declaration,  and  he  is  entitled  to 
their  verdict  if  he  sustains  by  his  proof  any  of  the  allegations  show- 
ing a  cause  of  action ;  it  is  therefore  improper  for  the  court  to  with- 
draw from  the  consideration  of  the  jury  any  of  the  allegations.19 
However,  there  is  no  necessity  that  the  verdict  should  agree  precise- 
ly with  the  declaration.  All  that  is  necessary  is  that  the  thing  for 
which  the  verdict  is  given  should  be  comprised  in,  and  form  a  part 
of,  the  thing  demanded.  The  verdict  may  .be  for  whatever  the  party 
can  prove  a  right  to,  and  the  judgment  may  be  so  molded  on  it  as 
to  meet  the  substantial  justice  of  the  case.20    Thus  when  a  verdict 

15.  Patterson  v.   United    States,   2  257,  94  Am.  Dec  304. 

Wheat.  221,  4  U.  S.  (L.  ed.)  224;  Gar-  16.  Patterson    v.    United    States,   2 

land  v.  Davis,  4  How.  131,  11  U.  S.  Wheat.  221,  4  U.  S.  (L.  ed.)  224. 

(L.  ed.)  907;  Bennett  v.  Butterworth,  17.  Baraett  v.  Caruth,  22  Tex.  173, 

11  How.  669,  13  U.  S.  (L.  ed.)  859;  73  Am.  Dec.  255. 

Noel  Constr.  Co.  v.  Armored  Concrete  18.  Freeman  v.  People,  4  Denio  (N. 

Constr.  Co.,  120  Md.  237,  87  Atl.  1049,  Y.)   9,  47  Am.  Dee.  216. 

Ann.    Cas.   1915A   1032;   Meighen  v.  19.  Kearney   v.   Farrell,   28    Conn. 

Strong,  6  Minn.  177,  80  Am.  Dec.  441;  317,  73  Am.  Dec.  677. 

Barnett  v.  Caruth,  22  Tex.  173,  73  Am.  20.  McFadden  v.  Haley,  2  Bay.  (S. 

Dec,  255;  Stafford  v.  King,  30  Tex.  C.)   457,  1  Am.  Dec.  653. 
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i  settles  and  determines  that  a  party  has  not  an  interest  in  the  prop- 

erty in  controversy,  this  is  ordinarily  sufficient,  so  far  as  his  rights 
are  concerned,,  without  proceeding  to  determine  who  in  fact  has  such 
right.1 

25,  Hatters  Outside  Issue. — While  the  jury  should  find  as  to  all 
the  issues*  made  by  the  pleadings,  they  are  limited  in  their  findings  to 
such  issues,  and  should  not  include  in  their  verdict  a  finding  on  mat- 
ters outside  of  and  not  embraced  in  the  issues.8  Thus  a  verdict  for' 
the  plaintiff  in  an  action  to  recover  for  injuries  caused  by  negligence 
cannot  be  found  on  grounds  not  alleged  in  the  declaration.8  How- 
ever, if  they  find  the  issue  and  something  more,  the  latter  part  of  the 
finding  will  be  rejected  as  surplusage,  and  if  after  this  the  verdict  is 
left,  in  all  respects,  complete  and  responsive  to  the  charge  it  is  suf- 
ficient.4 Accordingly  it  has  been  held  that  a  jury  is  bound  by  an 
estoppel  which  has  not  been  waived  in  the  pleading  and  a  finding  con- 
trary thereto  may  be  disregarded  by  the  court.5  But  this  rule  does 
not  apply  to  a  case  where  the  facts  found  in  the  verdict  are  substan- 
tially variant  from  those  which  are  in  issue.  In  such  a  case  no  judg- 
ment can  be  rendered  on  the  verdict.* 

26.  Two  or  More  Plaintiffs  or  Defendants. — A  verdict  must  com- 
prehend the  whole  issue  or  issues  submitted  to  the  jury  in  a  particular 
cause,  and  must  find  certainly  either  for  or  against  every  party  to  the 
suit.  Therefore  where  the  verdict  is  silent  as  to  one  of  the  plaintiffs 
it  is  defective.7  But  where  one  of  the  plaintiffs  is  laboring  under  a 
disability  personal  to  him,  such  for  instance  as  infancy,  the  verdict 
need  not  find  in  respect  to  him.8  If  two  plaintiffs  having  different 
causes  of  action  against  the  same  defendant  are  joined  in  a  single  ac- 
tion and  a  verdict  for  one  sum  is  rendered  in  favor  of  both  plaintiffs, 
the  irregularity  if  not  objected  to  will  not  vitiate  the  verdict,  and  the 
payment  of  the  verdict  as  rendered  to  the  parties  jointly  will  relieve 
the  defendant  from  liability  to  both  of  them.9  A  general  verdict 
against  two  or  more  defendants  is  sufficient  and  conclusive  where  no 
demand  was  made  for  separate  verdicts  and  no  objection  or  exception 
was  taken  to  the  verdict  on  that  ground  in  time  to  afford  an  oppor- 

1.  McPaniel  v.  Marygold,  2  la.  500,   S.  Ct.  616,  39  U.  S.  (L.  ed.)  700;  Ho- 
65  Am.  Dee.  786.  bart  v.  Hagget,  12  Me.  67,  28  Am. 

2.  Bennett  v.  Butterworth,  11  How.   Dec.  159. 

669,  13  U.  S.  (L.  ed.)  859:  Shain  v.  5.  Bufferlow  v.  Newsom,  12  N.  C. 

Markham,  4  J.  J.  Marsh.  (Ky.)  578,  208,  17  Am.  Dec  565. 

20  Am.  Dec.  232;  Stafford  v.  King,  30  6.  Patterson    v.    United    States,    2 

Tex.  257,  94  Am.  Dec.  304.  Wheat.  221,  4  U.  S.  (L.  ed.)  224. 

3.  Mitchell  v.  Prange,  110  Mich.  78,  7.  Wood  v.  McGnire,  17  Ga.  361,  63 
67  N.  W.  1096,  64  A.  S.  B.  329,  34  Am.  Dec.  246. 

L.R.A.  182.  8.  Settle  v.  Alison,  8  Ga.  201,  52 

4.  Patterson    v.    United    States,    2  Am.  Dec.  393  and  note. 

Wheat.  221,  4  U.  S.  (L.  ed.)  224;  Stat-  9.  Georgia  R^  etc.,  Co.  v.  Tice,  124 
kx  v.  United  States,  157  U.  S.  277,  15  Ga.  459,  52  S.  E.  916;  4  Ann.  Cas.  200. 
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tunity  to  correct  it.10  In  an  action  against  joint  contractors  the  ver- 
diet  cannot  ordinarily  be  for  one  and  against  another.  It  must  be 
against  all  or  none; u  though  in  some  instances  it  is  provided  by  stat- 
ute that  in  actions  of  contract  against  more  than  one  defendant,  the 
jury  may  return  a  separate  verdict  as  to  each  defendant,  or  as  to  two 
or  more  defendants  jointly,  and  judgments  shall  be  entered  accord- 
ingly.18 In  actions  against  joint  tortfeasors,  however,  the  rule  is 
different;  in  such  cases  the  jury  may  return  a  verdict  for  or  against 
all,  or  against  one  and  for  another  defendant.1*  But  when  two  or 
more  persons  are  charged  with  a  joint  trespass,  and  both  or  all  are 
found  guilty,  the  jury  cannot  assess  several  damages,  but  damages 
must  be  assessed  against  all  jointly,  although  all  may  not  be  equal- 
ly culpable.14  It  has  been  held,  however,  that  in  an  action  for  libel 
where  the  evidence  warranted  a  finding  that  some  of  the  defendants 
were  actuated  by  express  malice  and  others  were  not,  and  the  jury  so 
found,  it  was  proper  practice  to  render  a  verdict  against  all  of  the  de- 
fendants for  compensatory  damages,  and  an  additional  amount  as 
exemplary  damages  against  those  found  to  have  been  guilty  of  ex- 
press malice.16  And  in  some  instances  the  jury  is  authorized  by  stat- 
ute to  sever  the  damages  against  joint  tortfeasors.16  However;  it  is 
generally  held  that  a  verdict  in'  an  action  against  joint  tortfeasors 
which  apportions  the  damages  is  not  thereby  rendered  invalid,  but 
such  a  finding  is  a  mere  irregularity  which  may  be  cured  by  amend- 
ment.17 In  criminal  cases  where  two  or  more  persons  are  jointly 
indicted  and  tried,  the  jury  may  by  their  verdict  convict  one  and 
acquit  the  other  or  others. 1B    So,  where  the  jury  agree  as  to  one  or 

10.  Winans  v.  Christy,  4  Cal.  70,  60  617;  Matthews  v.  Delaware*  etc.,  R. 
Am.  Dec.  597  and  note;  Hicks  v.  Cole-  Co.,  56  N.  J.  L.  34,  27  AtL  919,  22 
man,  25  Cal.  122,  85  Am.  Dec.  103 ;  L.R.A.  261. 

Mize  v.  Rocky  Mountain  Bell   Tele-  Note:  73  Am.  Dec.  145. 

phone  Co.,  38  Mont.  521,  100  Pac.  14.  St.  Louis,  etc.,  B.  Co.  v.  South, 

971,  129  A  S.  B.  659,  16  Ann.  Cas.  43  111.  176,  92  Am.  Dec  103;  HoUey  v. 

1189.  Mix,  3  Wend.   (N.  Y.)  350,  20  Am. 

11.  Jones  v.  Pitcher,  3  Stew,  &  P.  Dec  702;  Nashville  By.,  etc.,  Co.  v. 
(Ala.)  135,  24  Am.  Dec.  716.  Trawick,  118  Tenn.  273,  99  S.  W.  695, 

Notes :  73  Am.  Dec.  145 ;  92  Am.  121  A.  S.  R.  996, 12  Ann.  Cas.  532  and 

Dec.  109.  note,  10  L.R.A.(N.S.)  191  and  note. 

And  see  Parties,  vol.  20,  p.  677.  Notes:  73  Am.  Dec.  144;  20  A.  S. 

12.  Gleason  v.   Sanitary  Milk-Sup-  R.  580. 

ply  Co.,  93  Me.  544,  45  Atl.  825,  74  15.  Mauk  v.  Brnndage,  68  Ohio  St. 

A.  S.  R,  370.  89,  67  N.  E.  152,  62  L.R.A.  477. 

13.  Republic  Elevator  Co.  v.  Lynd,  16.  Central  Passenger  R.  Co.  v. 
196  Fed.  745,  116  C.  C.  A.  373,  45  Kuhn,  86  Ky.  578,  6  S.  W.  441,  9  A. 
L.R.A.  707;  Jones  v.  Pitcher,  3  Stew.  S.  R.  309. 

&  P.    (Ala.)    135,  24  Am.  Dec.  716;       Note:  20  A.  S.  R.  580. 
Illinois  Cent.  R.  Co.  v.  Murphy,  123       17.  See  infra,  par.  66. 
Ky.   787,  97   S.   W.   729,   11  L.R.A.       18.  Vought   v.   State,   135  Wis.   6, 
(N.S.)  352;  Murray  v.  Cowherd,  145   114  N.  W.  518,  646,  128  A  S.  B.  1008, 
Ky.  591, 147  S.  W.  6,  40  L.R.A. (N.S.)    32  L.R.A. (N.S.)  234. 
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of  several  defendants  jointly  indicted,  but  cannot  agree  as  to 

tb&    jrost,  and  are  discharged  from  necessity,  their  verdict  so  far  as 

A.gX'eecL  on  must  be  received.10    And  so  where  more  than  two  defend- 

s.tt  t»    cure  charged  with  conspiracy  it  is  within  the  issues  of  the  case  to 

some  of  the  defendants  and  acquit  others.     This  is  not  a 

on  of  the  rule  that  as  conspiracy  is  the  crime  of  at  least  two 

s  a  verdict  acquitting  all  but  one  of  the  defendants  amounts  to 

fi*!L**-<5<gpiittal  of  all,  being  tantamount  to  a  finding  of  no  conspiracy.20 

v  **■  ^:*r«  the  verdict  is  against  two  or  more  of  the  defendants,  it  must 

*^^^*^     the  punishment  against  each  in  order  to  be  valid.1    But  a  ver- 

^Vcfc    *€;<=»  the  effect  that  the  two  persons  accused  shall  be  fined  a  sum  and 

imp*  :a.-isoned  for  a  time  named,  though  informal,  has  been  held  to  be 

stiffi  <^i  ^n^  j^  indicated  that  each  shall  be  fined  such  sum  and  im- 

ed  for  such  time.8 

-*  Two  or  More  Issues  or  Causes  of  Action. — Although  ordinarily 

ie  better  practice,  where  different  causes  of  action  are  joined  in 

action,  for  the  jury  to  find  a  separate  verdict  as  to  each  cause,* 

a  general  verdict  for  one  party  virtually  answers  and  negatives 

e  issues  it  is  sufficient  and  the  fact  that  the  issues  were  not  an- 

separately  is  not  error.4    Such  verdict  is  prima  facie  evidence 

tu^-"fc     ^11  the  issues  were  found  in  favor  of  the  party  for  whom  the  ver- 

&lCi^-    is  rendered.*  Certainly  it  cannot  be  questioned  when  no  objection 

^^^     "taken  at  the  proper  stage  of  the  proceedings.6    Thus  a  general 

N^^*ct  is  sufficient  in  an  action  of  assumpsit  without  finding  spe- 

cwUi^jiy  on  a  plea  of  set-off,7  or  payment8    In  such  cases  the  finding 

tf^  one  issue  necessarily  disposes  of  the  rest.*  So,  if  it  is  immaterial 

o**  "Which  cause  of  action  the  jury  base  their  verdict,  the  result  being 

tuQ  same  in  either  case,  a  general  verdict  is  sufficient,  as  for  instance 

19.  Com.  v.  Cook,  6  Serg.  &  B.  D.  S.  (L.  ed.)  979;  Wabash  County  v. 
(Pa.)  577,  9  Am.  Dec.  465.  Pearson,  120  Ind.  426,  22  N.  E.  134, 

20.  Hyde  v.  United  States,  225  U.  S.  16  A.  S.  R.  325;  Worford  v.  Isbel,  1 
347,  32  S.  Ct.  793,  56  U.  S.  (I*  ed.)  Bibb  (Ky.)  247,  4  Am.  Dee.  633; 
1114,  Ann.  Cas.  1914A  614.  Hanna  v.  Mills,  21  Wend.  (N.  Y.)  90, 

1.  Meadowcroft  v.  People,  163  HI.  34  Am.  Dec.  216. 
56,  45  N.  E.  991,  54  A.  S.  R.  477,  35  6.  In  re  Black,  52  Kan.  64,  34  Pac. 
L.R.A  176;  Media  v.  State,  27  Tex.  414,  39  A.  S.  R.  331;  Walters  Nat. 
App.  194>  11  G.  W.  112,  11  A.  S.  R.  Bank  v.  Bantock,  41  Okla.  153,  137 
192.  Pac.  717,  L.R.A.1915C  531;  White  v. 

2.  Meadowcroft  v.  People,  163  111.  Simonds,  33  Vt.  178,  78  Am.  Dec.  620. 
56,  45  N.  E.  991,  54  A.  S.  R.  447,  36  6.  Roach  v.  Hidings,  16  Pet.  319,  10 
L.R.A.  176.    As  to  fixing  punishment  U.  S.  (L.  ed.)  979. 
generally,  see  infra,  par.  36.  7.  Roach  v.  Hnlings,  16  Pet.  319, 

3.  Cullum  v.  Mobile  Branch  Bank,  10  U.  S.  (L.  ed.)  979;  Stout  v.  Calver, 
4  Ala.  21,  37  Am.  Dec.  725;  Sedgwick  6  Mo.  254,  35  Am.  Dec.  428. 
v.  Sedgwick,  50  Colo.  164,  114  Pac.  8.  Roach  v.  Hnlings,  16  Pet.  319, 
488,  Ann.  Cas.  1AU2C  653;  Mooney  v.  10  U.  S.  (L.  ed.)  979;  Hanna  v.  Mills, 
Kennett,  19  Mo.  551,.  61  Am.  Dec.  576.  21  Wend.  (N.  Y.)  90,  34  Am.  Dec.  216. 

4-  Roach  v.  Hillings,  16  Pet.  319, 10       9.  Note:  34  Am.  Dec.  218. 
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where  two  contracts  axe  in  issue  in  an  action  and  the  amount  of  in- 
debtedness is  precisely  the  same  under  one  as  the  other.10  However, 
if  on  any  one  issue  error  was  committed,  either  in  the  admission  of 
evidence  or  in  the  charge  of  the  court,  a  general  verdict  on  several  id- 
sues  cannot  be  upheld.11  Therefore  the  submission  to  the  jury  of  a 
cause  of  action  in  the  complaint,  which  there  is  no  evidence  to  sup- 
'  port,  will  require  a  reversal,  where  it  is  impossible  to  tell  on  which 
cause  of  action  the  damages  were  allowed.18  Where  the  plaintiff  sues 
for  two  or  more  causes  of  action  properly  joined,  to  which  the  defend- 
ant pleads  the  general  issue,  if  the  jury  in  their  verdict  allow  him  a 
specified  number  of  his  causes  of  action  and  say  nothing  as  to  the 
others,  the  verdict  is  sufficient  to  authorize  a  judgment  for  him  to 
the  extent  to  which  it  finds  for  him,  and  will  bar  a  second  action  for 
the  causes  of  action  not  mentioned  in  express  words  in  the  verdict.1* 
And  so  if  there  is  one  count  sufficient  in  point  of  law  and  the  evi- 
dence supports  it,  it  will  support  the  verdict.14 

28.  Two  or  More  Counts  in  Indictment. — In  criminal  cases  a  gen- 
eral verdict  of  guilty  is  sufficient  where  the  indictment  or  informa- 
tion charges  in  separate  counts  offenses  which  are  in  effect  the  same.1* 
Therefore,  where  a  prisoner  is  found  guilty  generally  under  an  in- 
dictment containing  two  counts  neither  of  which  is  defective,  it  is  no 
ground  of  objecting  that  it  does  not  state  on  which  count  it  was 
found.16  Also,  a  conviction  on  consolidated  indictments  charging 
different  crimes  of  the  same  general  nature  will  not  be  reversed  be- 
cause of  a  general  verdict  of  guilty  as  charged,  if  it  is  followed  by  a 
sentence  that  could  have  been  imposed  under  either  Indictment,  and 
all  the  indictments  are  sufficient.17  And  it  has  been  held  that  a  gen- 
eral verdict  of  guilty  is  sufficient  under  an  indictment  charging  the 
same  offense  in  several  counts,  although  some  of  them  charge  a  fel- 
ony and  others  a  misdemeanor;  at  least  where  each  count  would  jus- 
tify the  punishment  inflicted  and  none  of  them  charge  an  infamous 
offense.18  .However,  where  the  offenses  charged  are  not  the  same 
and  the  punishment  is  different  a  general  verdict  of  guilty  is  im- 

10.  Fisher  v.  Hopkins,  4  Wyo.  379,  Wye,  136  Mo.  227,  37  S.  W.  938,  58 
34  Pac.  899,  62  A.  S.  R.  38.  A.  S.  R.  627;  State  v.  Richardson,  248 

11.  Maryland  v.  Baldwin,  112  U.  S.  Mo.  563,  154  S.  W.  7B5,  44  L.R.A. 
490,  5  S.  Ct.  278,  28  U.  S.  (L.  ed.)  (N.S.)  307;  State  v.  Crank,  2  Bailey 
822.     .  L.  (S.  C.)  66,  23  Am.  Dec.  117. 

12.  Chase  v.  Knabel,  46  Wash.  484,  16.  Com.  v.  Birdsall,  69  Pa.  St.  482, 
90  Pac.  642,  12  L.R.A.(N.S.)  1155.  8  Am.  Rep.  283. 

13.  Wittick  v.  Traun,  27  Ala.  562,  17.  McGuff  v.  State,  88  Ala.  147,  7 
62  Am.  Dec.  778.  So.  35, 16  A.  S.  R.  25;  Lucas  v.  State, 

14.  Patten  v.  Gurney,  17  Mass.  182,  144  Ala.  63,  39  So.  821,  3  L.R.A. 
9  Am.  Dec.  141;  State  v.  Crank,  2  (N.S.)  412;  Love  v.  People,  160  111. 
Bailey  L.  (S.  C.)  66,  23  Am.  Dec.  117.  501,  43  N.  E.  710,  32  L.R.A.  139. 

15.  State  v.  Smith,  5  Day  (Conn.)  18.  Herman  v.  People,  131  HI.  594, 
175,  5  Am.  Dec.  132;   State  v.  Van  22  N.  E.  471,  9  L.R.A.  182. 
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Proper. lf  But  it  has  been  held  that  if  an  indictment  contains  two  or 

***ore  counts  for  two  or  more  distinct  offenses,  a  general  verdict  of 

faulty  operates  as  a  conviction  on  all,  but  the  defendant  is,  on  request, 

^titled  to  have  separate  findings,  or  at  least  to  have  the  jury  in  some 

j£*y  pass  on  each  count  by  itself,  and  the  proper  practice  is  to  retire 

****  jury,  and  require  it  to  indicate  by  the  verdict  the  count  on  which 

***e  defendant  is  found  guilty.80    Where  an  indictment  or  informa- 

**on  contains  several  counts,  some  of  which  are  good  and  others  faulty, 

a  general  verdict  will  be  referred  to  the  good  counts  and  sustained 

Unless  the  contrary  appears.1    If  the  finding  conforms  to  any  one  of 

tie   counts  which  in  itself  will  support  the  verdict,  it  is  sufficient  to 

g*ve   judgment.*     Furthermore,  a  verdict  in  order  to  be  valid  need 

DOt.  I>ass   on  finally  and  dispose  of  all  the  accusations  contained  in 

811  *^*clictment.    Hence  a  verdict  of  guilty  on  one  or  more  counts  of 

on^  in<lictment  is  good  and  sufficient  although  the  jury  fail  to  report 

^r  ^Port  a  disagreement  as  to  other  counts.*    The  earlier  cases  laid 

uowr*    eL   eontrary  rule  based  on  the  theory  that  an  indivisible  union 

P^suixied    to    arise    from    charging    distinct    offenses    in    separate 

21?*!!**^      °^  one   *n(iictment;   but  this  theory   is  discarded   by   the 

oaeru    cases  which  treat  each  count  in  an  indictment  as  in  fact  a 

P*Jr&-'t&    indictment,  and  so  need  not  be  treated  by  the  jury  as  an 

tu     ^**y    ™  making  up  their  verdict*    The  action  of  the  jury  in  re- 

si?  «S    a  verdict  of  guilty  on  some  only  of  the  counts  charged,  being 

t  •   **  **    ^s  to  the  others,  is  equivalent  to  an  acquittal  on  those  not  men- 

But°-     ***     an(^  a  disagreement  as  to  some  counts  has  the  same  effect.6 

***     Ixas  been  held  that  where  a  defendant  pleaded  not  guilty  and 

19       ^» 

22  A**-^*^**6  v-  Johnson,  75  N.  C.  123,  Ann.  Cas.  365. 

20*^   Xiep.  666.  Note:  58  A.  S.  R.  637. 

144  *  -^S^^^ithern  t.  State,  34  Tex.  Grim.  2.  United     States    v.     Furlong,    5 

and  ^°       S.  W.  780,  53  A.  S.  R.  702  Wheat.  184,  5  U.  S.  (L.  ed.)  64. 

I     ^2**^.  3.  Selvester  ▼.  United   States,  170 

g  2T  S^**^der  t.  United  States,  112  U.  U.  S.  262,  18  S.  Ct.  580,  42  U.  S.  (L. 

223  t?^-    note;  Powers  v.  United  States,  17  Am.  Rep.  40;  Roberts  v.  State,  14 

(L     «*li     ^-  303>  32  s-  Ct-  281>  M  u-  S-   Ga-  8>  M  Am-  Dee-  5285  Hechter  v. 
(Co^?^>    448;  State  v.  Smith,  5  Day   State,  94  Md.  429,  50  Atl.  1041,  56 

t  StSw^     175>  5  Am-  Dec"  1325  State  LBA-  457- 

223  -  ^J*^**11*'  2®  Conn-  463»  79  Am-  Dec-       4-  Selvester  v.  United  States,  170  U. 

99   W*^«^>ple  v.  Donaldson,  255  HI.  19,  S.  262, 18  S.  Ct.  580,  42  U*  S.  (L.  ed.) 

Sta£=!  *       ^-  62»  Ann-   Cas-   1913D  9°5  102& 

g  !fc        ^-  Robbins,  123  N.  C.  730,  31       5.  Dealy  v.  United  States,  152  U.  S. 

Static     e^9,  68  A.  S.  R.  841  and  note;  539,  14  S.  Ct.  680,  38  U.  S.  (L.  ed.) 

23  aVJT-   Crank>  2  Bailey  L.  (S.  C.)  66,  545;  Jolly  ▼.  United  States,  170  U.  S. 

Tex    ^^T    ^^  1175  Manning  v.  State,  46  '402,  18  S.  Ct.  624,  42  U.  S.  (L.  ed.) 

Cas*    »  Xr5nL  326>  81  S-  W-  957>  3  Ann*   1085»  Bel1  v-  State>  ^  Ala-  684»  17 
30    ^     **"*»  State  v'  Downer,  8  Vt-  424>  Am-  K^P-  405  Roberts  v.  State,  14  Ga. 
Wua*^1-    Dec.  482;  State  t.  Knbe,  20  18,  58  Am.  Dec.  528. 
Sta+T     ^^L7,  91  Am.  Dec.  390 ;  Bates  v.       6.  State  v.  McGee.  55  S.  C.  247,  33 
^24  Wis.  612,  103  N.  W.  251,  4  S.  E.  353,  74  A.  S.  R.  741. 
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former  acquittal,  and  went  to  trial  on  both  these  issues,  he  is  entitled 
to  a  verdict  on  each  of  them ;  and  where  the  jury  returned  a  verdict 
only  on  the  plea  of  not  guilty,  no  judgment  could  be  legally  entered 
on  it.7 

29.  Following  Instructions. — Where  Instructions  are  given  by  the 
court  which  correctly  state  the  law  applicable  to  the  facts  proved,  the 
jury  cannot  disregard  them,  and  if  they  do  their  verdict  will  be  set 
aside ; 8  but  a  new  trial  will  not  be  allowed  because  the  jury  dis- 
regarded an  erroneous  instruction.9  However,  a  general  verdict  can- 
not be  upheld  where  several  issues  were  tried,  if  the  court  gave  the 
jury  an  erroneoiis  instruction  on  any  one  of  the  issues.10 

Definiteness  and  Certainty 

30.  In  General. — A  verdict  should  be  certain  and  import  a  definite 
meaning  free  from  any  ambiguity.11  The  jury  cannot  find  both  for 
the  plaintiff  and  the  defendant  on  the  same  issue,  as  for  instance,  by 
a  verdict  giving  the  plaintiff  damages  and  finding  the  defendant  not 
guilty.12  And  a  verdict  which  is  too  uncertain  or  indefinite  to  be 
construed  either  as  a  general  or  special  verdict  may  be  rejected  by 
the  court  as  meaningless  and  of  no  effect.1*  The  court  may  submit 
written  forms  of  a  verdict  to  the  jury,14  but  no  particular  set  or  form 
of  words  is  required,  and  any  words  which  convey  beyond  a  reason- 
able doubt  the  meaning  and  intention  of  the  jury  are  sufficient.  Al- 
though defective  in  form,  if  it  substantially  finds  the  question  in 
issue  in  such  a  way  as  will  enable  the  court  intelligently  to  pronounce 
judgment  thereon  for  one  or  the  other  party  according  to  the  man- 
ifest intention  of  the  jury  it  is  sufficiently  certain.16    The  mere  fact 

7.  Dominick  v.  State,  40  Ala.  680,  12.  Grotton  v.  Glidden,  84  Me.  689, 
91  Am.  Deo.  496.  24  AH.  1008,  30  A.  S.  R.  413. 

8.  Britt  v.  Aylett,  11  Ark.  475,  52  13.  Guidry  v.  Morgan's  Louisiana, 
Am.  Dec.  282;  Limburg  v.  German  F.  etc.,  B.,  etc.,  Co.,  140  La.  1007,  74  So. 
Ins.  Co.,  90  la.  709,  57  N.  W.  626,  48  534,  L.R.A.1917D  962. 

A.  S.  R.  468,  23  L.R.A.  99 ;  Fisher  v.  14,  State  v.  Glass,  50  Wis.  218,  6  N. 

West  Virginia,  etc.,  R.  Co.,  42  W.  Va.  w  500,  36  Am.  Rep.  845. 

183,  24  S.  E.  570,  33  L.RA.  69.  16.  Lincoln   v.   Cambria   Iron   Co., 

^9'oHoo£7-  ^offett,  109,*JS'  TSl'  103  U.  S.  412,  26  U.  S.  (L.  ed.)  518; 

tK  S™£'  £r  w^   1917kJ\Z'  Snyder  t.  United  States,  112  U.  S.  216 
LR.A.1916B  622;  Watte  v.  Norfolk,  fi  &    ct   n     28  v   g  '  (L   ^ }  fi97 

etc.,  R.  Co.,  39  W.  va.  19o,  19  b.  JBj.   xr^w..*  ~  rw  ioatt  q  km\  ft  q  n* 
521  45  A.  S.  R.  894,  23  L.R.A.  674.       g^*"8''  J"//2^  ^Sw^JlFt 

10.  Funk  v.  St.  Paul  City  R.  Co.,  61  f  0,  31 U.  S.  (L.  ed)  523;  Walter  v. 

Minn.  435,  63  N.  W.  1099,  52  A.  S..R.  ^i™™1}*  *•  Co-' 150  fj'®2'}?0  ?A 

608,  29  L.R.A.  208.  •  W-   &f>   Ann-    C«t.  1914D   441,   43 

11.  Higgmbotham  ▼.  State,  42  Fla.  L.R.A.(N,S.)  126;  State  v.  Wilson,  40 
573,  29  So.  410,  89  A.  S.  R.  237;  I*-  Ann.  751,  5  So.  52,  1  L.R.A.  795; 
Dewey  v.  Alpena  School  Dist.,  43  Peters  v.  Johnson,  50  W.  Va.  644,  41 
Mich.  480,  5  N.  W.  646,  38  Am.  Rep.  S.  E.  190,  88  A.  S.  R.  909,  57  L.R.A. 
206.  428. 
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that  a  verdict  is  inartificially  drawn  or  is  otherwise  informal  does  not 
Vitiate  it,  as  it  is  to  be  kept  in  mind  that  juries  are  usually  composed 
of  men  who  are  not  learned  in  the  forms  of  law  or  exact  in  their 
Use  o£   language,  and  therefore  all  reasonable  intendments  should  be 
^ade  in  order  to  sustain  their  verdicts,  when  the  validity  of  such  ver- 
dicts   is  challenged  on  merely  technical  grounds.1*    Moreover,  every 
able  construction  should  be  adopted  for  the  purpose  of  working 
•diet  into  form  so  as  to  make  it  serve.17    If  by  a  reference  to  the 
any  uncertainty  in  the  verdict  can  be  explained,  it  is  sufficient 
the  appropriate  judgment; 18  and  if  the  parties  could  not 
"been  prejudicially  affected,  the  fact  that  the  form  is  unusual 
ot  according  to  practice  is  not  such  a  defect  as  to  justify  a  r^ver- 
Applying  these  rules  it  has  been  held  that  a  verdict  "we  the 
lo  not  find  the  defendant  guilty,"  was  not  evidence  of  inability 
•«e  on  a  verdict  but  was  equivalent  to  a  finding  of  not  guilty.80 
-same  has  been  held  to  be  true  of  a  finding  "for  the  defendant" 
X?lea  of  not  guilty  in  an  action  of  trespass.1    Similarly  a  verdict 
found  the  defendant  guilty,  in  manner  and  form  as  charged  in 
dictment,  on  "the  following  counts:  all  the  counts  in  the  indict- 
"  has  been  construed  to  be  a  finding  of  guilt  on  every  count  of 
idictment.2 

,  Misspelled  and  Omitted  Words. — If  the  intention  of  the  jury  is 

y  manifested,  bad  spelling  or  faulty  grammar  will  not  vitiate 

^rdict.*    Accordingly  verdicts  have  been  upheld  where  the  jury 

the  word  "guily"  instead  of  guilty,4  "account"  for  "count/'  * 


U   ^^        St.  Clair  t.  United  States,  154  10  S.  W.  744, 15  A.  S.  R.  743  and  note. 

ed  V^  —      134, 14  S.  Ct.  1002,  38  U.  S.  (L.  19.  Mize  v.   Rocky  Mountain  Bell 

JW            ^36;  Higginbotham  v.  State,  42  Telephone  Co.,  38  Mont.  521, 100  Pac. 

^        *573,  24  So.  410,  89  A.  S.  R.  237;  971,  129  A.  S.  R.  659,  16  Ann.  Ca&. 

-owcroft  v.  People,  163  111.  56,  1189. 

\  B.  991,  54  A.  S.  R.  447,  35  80.  Walter  t.  Louisville  R.  Co.,  150 

\.  176;  People  v.  Brown,  273  111.  Ky.  652,  150  S.  W.  824*  Ann.  Cas. 

112  N.  E.  462,  Ann.  Cas;  1918D  1914D  441,  43  L.R.A.(N.S.)  126. 

Gnlf,  etc.,  R.  Co.  v.  Jaines,  73  1.  Peters  v.  Johnson,  50  W.  Va.  644, 

12, 10  S.  W.  744, 15  A.  S.  R.  743  41  S.  E.  190,  88  A.  S.  R.  909,  57 

tote.  L.R.A.  428. 

-*  Parks  v.  Turner,  12  How.  39, 13  2.  People  v.  Brown,  273  El.  169, 112 

,  (L.  ed.)  883;  Wood  v.  McGuire,  N.  E.  462>  Ann.  Cas.  1918D  772. 

la.   361,  .63   Am.   Dec.   246   and  3.  Snyder  v.  United  States,  112  U. 

3  Welch  v.  State,  50  Ga.  128,  15  S.  216,  5  S.  Ct.  118,  28  U.  S.  (L.  ed.) 

Rep.  690;  Conner  v.  Winton,  8  697;  Morris  v.  State,  54  Fla.  80,  45 

315,  65  Am.  Dec.  761;  Peters  v.  So.  456,  14  Ann.  Cas.  285;  State  v. 

^pson,  50  W.  Va.  644,  41  S.  E.  190,  Gould,  261  Mo.  694,  170  S.  W.  868, 

..  S.  R.  909,  57  L.R.A.  428.  Ann.  Cas.  1916E  855;  Augustine  v. 

\.  In  re  McLean,  84  Kan.  852,  115  State,  41  Tex.  Crim.  59,  52  S.  W.  77, 

^  647,  35  L.R.A.(N.S.)    653;   Ex  96  A.  S.  R.  765. 

:e  Booth,  39  Nev.  183,  154  Pac.  4.  Higginbotham  t.  State,  42  Fla. 

A    -  ,     L.R.A.1916F    960 ;     Avery    v.  573,  29  So.  410,  89  A.  S.  R.  237. 

7^*sry,  12  Tex.  54,  62  Am.  Dec.  513;  6.  Roberts  v.   State,  14  Ga.  8,  58 

^^Vf ,  etc.,  R.  Co.  v.  James,  73  Tex.  12,  Am.  Dec.  528. 
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"juror"  for  "jury,"  •  and  "sutinge"  for  "shooting."  »  The  same  is 
true  of  inaccuracies  in  punctuation,  there  being  no  reason  why  an  in- 
accuracy in  punctuation  should  destroy  a  verdict  which  is  responsive 
to  the  issues  any  more  than  an  inaccuracy  in  grammar  or  spelling,  so 
long  as  the  meaning  of  the  verdict  is  perfectly  clear  in  the  light  of 
the  surrounding  facta  and  circumstances.8  So,  where  the  manifest 
intention  of  the  jury  id  easily  ascertained  from  the  language  of  the 
verdict  the  fact  that  a  word  or  words  are  omitted  will  not  vitiate  it.f 
Thus  a  verdict  that  "we  the  jury  the  defendant  guilty,"  has  been  held 
not  to  be  vitiated  because  of  the  omission  of  the  word  "find ;" 10  and 
a  verdict  of  "guilty  of  murder  in.  the  first  degree,  and  penitentiary  for 
life,"  has  been  held  to  be  sufficient  to  sustain  a  conviction  and  sen- 
tence accordingly.11  Where  numbers  or  figures  are  used  in  connec- 
tion with  a  statement  of  value,  they  are  to  be  understood  as  referring 
to  dollars,  unless  a  different  intention  appears.  Consequently  the 
omission  to  insert  the  word  "dollars"  or  the  corresponding  mark  does 
not  render  the  verdict  indefinite.18 

32.  Amount  of  Recovery. — In  all  cases  where  the  action  is  on 
a  contract  or  for  damages,  the  verdict,  if  for  the  plaintiff,  must  be  for 
an  amount  specified;  otherwise  the  court  cannot  enter  judgment  on 
it  for  any  amount1*  Thus  a  verdict  simply  "for  the  plaintiff"  in  an 
action  on  promissory  notes  and  an  account  stated,  in  which  the  pleas 
are  nonassumpsit  and  set-off,  neither  the  damages  nor  the  amount  the 
plaintiff  is  entitled  to  recover  being  fixed,  is  fatally  defective.14 
However,  it  is  only  in  cases  involving  questions  of  value  and  dam- 
ages as  questions  of  fact  that  the  jury  must  assess  the  amount  of  re- 
covery. Therefore,  where  the  amount  of  the  recovery  depends  ori  the 
construction  of  the  pleadings  and  contract,  which  are  questions  of 
law,  as  for  instance  in  an  action  on  a  note  where  the  only  material 
issue  is  whether  or  not  usury  is  embraced  in  it,  a  finding  simply  for 
the  plaintiff  is  sufficient16    So  in  an  action  on  account  where  the 

6.  Zunago  v.  State,  63  Tex.  Crim.  re  McLean,  84  Kan.  852, 115  Pac.  647, 
58,  138  S.  W.  713,  Ann.  Cas.  1913D  35  L.R.A.(N.S.)  653  and  note:  Cox  v. 
665.  High  Point,  etc,  R.  Co.,  149  N.  C.  86, 

7.  State  y.  Wilson,  40  La.  Ann.  751,  62  S.  E.  761,  16  Ann.  Cas.  474  and 
6  So.  52,  1  L.R.A.  795.  note. 

8.  Hays  v.  Hogan,  273  Mo.  1,  200  13.  Parks  v.  Turner,  12  How.  39, 13 
S.  W.  286,  Ann.  Cas,  1918E  1127,  U.  S.  (L.  ed.)  883;  Williams  v.  Pres- 
L.R.A.1918C  715.  ton,  3  J.  J.  Marsh.  (Ky.)  600,  20  Am. 

9.  Cox  v.  High  Point,  etc.,  R.  Co.,  Dec.  179;  Gaither  v.  Wilmer,  71  Md. 
149  N.  C.  86,  62  S.  E.  761,  16  Ann.  361,  18  AtL  590,  17  A.  S.  R.  542,  5 
Cas.  474  and  note.  L.R.A.  756;  Schmert*  v.  Shreeve,  62 

10.  State  v.  Lee,  80  la.  75,  45  N.  W.  Pa.  St.  457,  1  Am.  Rep.  439. 

545,  20  A.  S.  R.  401.  14.  Gaither  v.  Wilmer,  71  Md.  361, 

11.  Noles  v.  State,  26  Ala.  31,  62  18  Atl.  590,  17  A.  S.  R.  542,  5  L.R.A. 
Am.  Dec.  711.  756. 

12.  Hopkins  v.  Orr,  124  U.  S.  510,  8  15.  Cooper  v.  Poston,  1  Duv.  (Ky.) 
S.  Ct.  590,  31  U.  S.  (L.  ed.)  523;  In  92,  85  Am.  Dec.  610. 
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statute  of  frauds  is  relied  on  as  a  defense,  a  verdict  for  the  plaintiff 

Without  stating  the  amount  of  recovery  is  sufficient  to  authorize  a 

Judgment  for  the  amount  in  controversy.1*    A  verdict  is  not  void  for 

^certainty  which  awards  the  debt  mentioned  in  the  declaration  and 

*Oierest  subject  to  a  specified  credit17    Nor  is  a  verdict  in  an  action 

°**  a  promissory  note  which  embraces  the  principal  and  interest  of 

the  note  sued  on  defective,  although  it  exceeds  the  damages  claimed 

***  the    declaration.19    It  has  been  held  that  the  form  of  a  verdict  for 

debt  and  interest  should  not  be  for  the  whole  amount  of  the  debt,  but 

8honlci    be  given  for  the  debt,  and  the  residue  of  the  amount,  being 

*bo  ix*  Merest  recovered,  should  be  in  the  shape  of  damages  recovered 

for    fcfc*«  detention  of  the  debt19    However,  the  failure  to  find  the 

^ouiil  of  recovery  is  not  necessarily  fatal.    Where  the  intention  of 

^^  jujxry  is  clear  and  the  amount  is  a  mere  matter  of  calculation,  the 

co^irfc      ^may,  under  its  power  to  correct  a  verdict  in  mere  matters  of 

font*,  supply    the   omission   and   render   judgment   accordingly.20 

Wbex->^3  it  is  usual  for  the  verdict  to  specify  whether  it  is  for  actual  or 

exemjc^iajy  damages,  when  a  jury  is  not  charged  separately  in  this 

re8Peo-fc  and  the  evidence  justifies  a  verdict  for  either,  a  verdict  for  a 

groa^      sum  without  specifying  whether  it  is  for  actual  or  exemplary 

dam  sy^^res  is  not  error.    The  court  will  not  presume  in  such  a  case  that 

the  ii^xiing  0f  the  jury  was  based  on  improper  grounds.1 

—    Specifying  Offense  and  Elements  Thereof. — Ordinarily  a  gen- 

>rdict  of  guilty  without  specifying  any  particular  offense  is  suf- 

to  sustain  a  conviction,  as  the  law  will  support  the  verdict  with 

fair  intendment,  and,  therefore,  will  by  construction  supply  the 

"as  charged  in  the  indictment"  *    It  necessarily  follows  that 

"<iict  of  guilty  as  charged  in  the  indictment  or  information  is 

^ient,  and  this  is  true  though  by  statute  it  is  required  that  the 

st  name  the  offense  for  which  the  defendant  was  found  guilty.* 

where  the  guilt  of  an  accused  person  depends  on  the  existence 

extrinsic  fact  not  directly  connected  with  a  part  of  the  overt  act 

*?^~fcituting  the  offense  itself,  a  verdict  of  guilty  as  charged  is  suf- 

^*^t  without  a  specific  finding  as  to  such  fact;    Thus  the  age  of  the 


7~^*-   Warren  v.  Smith,  24  Tex.  484>  L.R.A.  272. 

n^*n-  Dec.  115.  2.  St.  Clair  v.  United  States,  164  U. 

^VV* -  Barrett  v.  Wills,  4  Leigh  (Va.)  S.  134,  14  S.  Ct.  1002,  38  U.  S.  (L. 

"^5*  26  Am.  Dec.  315.  ed.)  936;  Statler  v.  United  States,  157 

c  J*S.  Phillips     v.     Runnels,     Morris  U.  S.  277,  15  S.  Ct.  616,  39  U.  S.  (L. 

VV*M  391,  43  Am.  Dec.  109.  ed.)  700;  In  re  McLean,  84  Kan.  852, 

^19,  North    River    Meadow    Co.    ▼.  115  Pac.  647,  35  L.R.A.(N.S.)   653; 

V^rist  Church,  22  N.  J.  L.  424>  53  Am.  State  v.  Gould,  261  Mo.  694/170  S.  W. 

*^p.  258.  868,  Ann.  Cas.  1916E  855. 

20.  See  infra,  par.  62.  3.  Colip  v.  State,  153  Ind.  584,  55 

,   1.  Heiligmann  v.  Rose,  81  Tex.  222,  N.  E.  739,  74  A.  S.  R.  322. 

16  S.  W.  931,  26  A.  S.  R>  804,  13  Note:  53  A.  S.  R.  705. 
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accused  need  not  be  stated  in  a  verdict  finding  him  guilty  of  an  of- 
fense charged,  though,  to  his  guilt  of  such  offense,  it  is  necessary  that 
he  should  have  been  of  a  certain  age  when  it  was  committed.4  Nor 
is  it  necessary  that  a  verdict  in  a  prosecution  for  murder  by  poison 
should  state  the  kind  of  poison  used.6  So,  in  a  prosecution  of  a  de- 
fendant, against  whom  are  prior  convictions,  under  a  statute  impos- 
ing heavier  penalties  for  second  and  third  offenses,  a  verdict  is  suf- 
ficient which,  under  the  instructions  of  the  court,  is  in  effect  a 
finding  of  the  former  convictions,  though  there  is  no  express  finding 
thereof ; 6  but  it  has  been  held  that  in  such  a  case  the  court  should  in- 
struct the  jury  to  find  a  general  verdict  as  to  the  instant  offense  and 
specially  as  to  the  former  convictions.7  • 

34.  Specifying  Degree  of  Offense. — In  the  absence  of  statutory  reg- 
ulation a  general  verdict  of  guilty  where  the  indictment  charges  two 
or  more  distinct  crimes  of  different  degrees  is  understood  and  con- 
strued to  find  the  higher  offense  if  there  is  testimony  to  support  it,8 
the  presumption  being  that  a  conviction  of  the  greater  crime  was  in- 
tended ;  •  or  judgment  may  be  given  on  any  one  or  all  crimes  of  the 
same  degree  included  in  the  indictment  as  they  may  have  been  sup- 
ported by  proof.10  Where  the  indictment  charges  the  particular 
degree  of  the  offense,  a  verdict  of  guilty  without  specifying  the  de- 
gree is  sufficient,  being  in  effect  a  finding  that  the  defendant  is  guilty 
«of  every  matter  alleged  against  him  in  the  indictment.11  But  if  the 
jury  find  him  guilty  of  an  offense  of  an  inferior  degree  to  that 
charged,  the  verdict  must  specify  it1*  There  is  some  conflict  of  au- 
thority as  to  whether  a  verdict  should  specify  the  degree  of  the  crime 
in  a  case  where  the  indictment  charges  no  degree  and  there  are  sever- 
al degrees  of  the  crime  charged.  It  would  seem  that  the  court  must 
be  able  to  say  from  the  indictment  and  verdict  taken  together  what 
is  the  precise  crime  of  which  the  accused  has  been  convicted ;  the  ver- 
dict should  specify  the  degree  if  the  indictment  does  not,  and  it  is  so 
held  in  some  jurisdictions.1*    On  the  other  hand  it  has  been  held  that 

4.  Doss  v.  People,  158  111.  660,  41  9.  Welch  v.  State,  60  Ga.  128,  15 
N.  E.  1093,  49  A.  S.  B.  180;  Beuchert  Am.  Rep.  690. 

v.  State,  165  Ind.  523,  76*  N.  E.  Ill,  6  10.  State  v.  Crank,  2  Bailey  L.  (S. 

Ann.  Cas.  914.  C.)  66,  23  Am.  Dec.  117. 

5.  State  v.  Buck,  88  Kan.  114,  127  11.  Craemer  v.  Washington,  168  U. 
Pac.  631,  Ann.  Cas.  1914B  730,  42  S.  124,  18  S.  Ct.  1,  42  U.  S.  (L.  ed.) 
L.R.A.(N.S.)  854.  407;  In  re  Black,  52  Kan.  64,  34  Pac. 

6.  Herndon  .v.  Com.,  105  Ky.  197,  414,  39  A.  S.  R.  331. 

48  S.  W.  989,  88  A.  S.  R.  303.  12.  Craemer  v.  Washington,  168  U. 

7.  State  v.  Smith,  129  la.  709,  106  S.  124,  18  S.  Ct.  1,  42  U.  S.  (L.  ed.) 
N.  W.  187,  6  Ann.  Cas.  1023,  4  407;  Sutdiffe  v.  State,  18  Ohio  469,  51 
L.R,A.(N.S.)  539.  Am.  Dec.  459. 

8.  Love  v.  People,  160  111.  501,  43  13.  Hogan  v.  State,  30  Wis.  428. 11 
.N.  E.  710,  32  L.R.A.  139 ;  State  v.  Am.  Rep.  575. 

Nelson,  14  Rich.  L.   (S.  C.)   169,  94       Note:  39  A.  S.  R.  336. 
Am.  Dec.  130, 
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*here  an  indictment  charged  the  accused  with  murder  without  men- 
tioning the  degree,  a  verdict  of  guilty  which  failed  to  specify  the  de- 
gree  was  sufficient  to  sustain  a  conviction  of  the  highest  degree.14 
•fa  many  instances  the  degree  of  the  offense  charged  is  required  by 
statute  to  be  specified  in  the  finding  of  the  jury  and  a  failure  to  meet 
this  .requirement  renders  the  verdict  so  defective  that  no  judgment  or 
^atence  can  be  legally  pronounced  thereon.16    However,  a  verdict 
pi"  guilty  which  can  apply  to  but  one  of  the  offenses  or  degrees  charged 
l&*  the    information  sufficiently  complies  with  the  statute  requiring  a 
specification  of  the  degree,  although  its  language  may  also  fit  other 
Senses  or  degrees. that  are  not  included  in  the  charge.16     And  a 
vardicfc,  "guilty  of  a  gross  misdemeanor,"  in  a  prosecution  for  libel, 
js  nofc     so  unresponsive  as  to  be  void,  where  under  the  statute  the 
jwy      :j_fl  to  determine  the  degree  of  the  crime,  and  libel  may  be 
PjV^isl^ed  as  a  felony  or  a  gross  misdemeanor,  while  all  questions 

and  fact  are  to  be  determined  by  the  jury.17     Where  two 
are  charged  in  an  indictment  it  is  necessary  that  the  ver- 
>ecify  of  which  offense  the  defendant  is  found  guilty,  but 
the  verdict  assesses  the  punishment,  which  punishment  could 
to  any  one  of  the  offenses  charged,  it  is  sufficiently  plain  to 
olearly  the  purpose  and  intent  of  the  jury.18    Likewise,  where 
jndant  is  found  guilty  generally,  and  a  punishment  imposed 
is  by  law  authorized  to  be  inflicted  for  either  offense  charged, 
jrdict  must  stand.19    But  it  has  been  held  that  the  statutory  re- 
cent was  not  met  by  the  fact  that  the  jury  found  the  means  by 
the  crime  was  committed  though  the  statute  fixed  the  degree  of 
tfo^   ^irime  when  committed  by  such  means.    Nor  did  the  fact  that  the 
^OXXi^iunent  assessed  was  applicable  to  only  one  degree  of  the  crime 
A***    the  rule.10 

^5.  Designating  Defendant. — There  is  some  conflict  as  to  the  ques* 

ivo^x  whether  a  verdict  finding  a  defendant  guilty  should  mention  his 

txtoie.    Regularity  and  certainty  in  criminal  procedure  would  seem 

V*  dictate  the  necessity  for  specifying  in  the  verdict  the  name  of  the 

Person  whom  the  jury  finds  to  be  guilty,  and  such  has  been  the  ruling 

in  some  instances.1    Still  the  failure  of  the  jury  to  mention  the  name 

11  Welch  v.  State,  50  Ga.  128,  15  96  A.  S.  R.  834. 
Am.  Rep.  690.  16.  In  re  McLean,  84  Kan.  852,  115 

15.  Grant  v.  State,  33  Fla.  291,  14  Pac.  647,  35  L.R.A.(N.S.)  653. 
So.  757,  23  L.R. A.  723  and  note ;  In  re       17.  Ex  parte  Booth,  39   Nev.  183, 
McLean,  84  Kan.  852, 115  Pac.  647,  35  154  Pac.  933,  L.R.A.1916F  960. 
L.R.A.(N.S.)  653;  State  v.  Rover,  10       18.  Lee  v.  State,  66  Tex.  Crim.  567, 
Nev.  388,  21  Am.  Rep.  745;  Ex  parte  148  S.  W.  567,  40  L.R.A.(N.S.)  1132. 
•Booth,   39   Nev.   183,    154   Pae.   933,       19.  Love  v.  People,  160  HI.  501,  43 
L.R.A.1916F  960;  Johnson  v.   State,  N.  E.  710,  32  L.R.A.  139. 
SO  Tex.  App.  419,  17  S.  W.  1070,  28       20.  Johnson  v.  State,  30  Tex.  App. 
A.   S.   R.   930   and  note;   Thomas  v.   419,  17  S.  W.  1070,  28  A.  S.  R.  930. 
State.  43  Tex.  Crim.  20,  62  S.  W.  919,       1.  Note:  8  L.R.A.  837. 
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of  the  defendant  in  its  verdict  has  been  held  not  to  be  fatal,*  although 
several  defendants  were  included  in  the  same  indictment,  if  the 
record  showed  that  only  one  of  them  was  put  on  trial,*  or  that  only 
one  defendant  was  served  with  process  and  he  alone  appeared  and  de- 
fended the  action.4  And  an  indorsement  of  the  verdict  on  the  en- 
velope containing  the  indictment  has  been  held  to  be  a  sufficiently 
certain  finding  as  to  the  identity  of  the  accused.*  And  the  further 
fact  that  the  verdict  mentions  a  different  name  from  that  stated  in 
the  indictment  has  been  held  not  to  be  fatal  where  it  appeared  that 
the  defendant  was  as  well  known  by  the  one  as  the  other.6 

36.  Fixing  Punishment. — While  at  common  law  the  jury  often 
fixed  the  punishment  in  their  verdict  it  was  no  essential  part  of  a  jury 
trial  that  they  should  do  so.7  Therefore  statutes  requiring  the  court 
to  fix  the  punishment  when  a  verdict  of  guilty  is  returned  does  not 
violate  the  right  of  one  accused  of  crime  to  a  jury  trial.8  Where  the 
court  is  required  by  statute  to  fix  the  punishment  it  is  not  proper  for 
the  jury  to  do  so,9  but  the  assessment  by  the  jury  of  the  punishment 
does  not  vitiate  the  verdict.  In  such  a  case  the  court  may  ignore  the 
action  of  the  jury  and  fix  the  punishment  itself.10  In  some  instances 
the  jury  are  required  to  fix  the  punishment.11  Where  this  is  required 
the  punishment  assessed  must  be  sufficiently  certain  and  definite  to 
enable  the  court  to  pronounce  the  proper  sentence  thereon,  otherwise 
the  verdict  is  meaningless.  Accordingly  it  has  been  held  that  a  ver- 
dict finding  the  accused  guilty  as  charged  and  fixing  the  penalty  "to 
serve  a  term  in  the  state  penitentiary"  was  too  indefinite  a  verdict  on 
which  to  base  a  sentence. lf  However,  a  failure  to  fix  the  place  of  im- 
prisonment, where  the  place  is  fixed  by  the  statute,  is  immaterial. 
Thus,  where  a  verdict  merely  fixed  the  punishment  at  imprisonment 
for  life  without  specifying  the  place,  it  has  been  held  that  the  court 
properly  sentenced  the  defendant  to  imprisonment  in  the  state  pen- 
itentiary, the  place  fixed  by  statute." 

2.  Hronek  y.  People,  134  III.  139,  8.  Miller  v.  State,  149  Ind.  607,  49 
24  N.  E.  861,  23  A.  S.  B.  652,  8  L.R.A.  N.  E.  894,  40  L.B.A.  109;  State  v. 
837;  State  v.  Bolden,  107  La.  116,  31  Harney,  168  Mo.  167,  67  S.  W.  620,  57 
So.  393,  90  A.  S.  B.  280.  L.B.A.  846. 

3.  Hronek  v.  People,  134  111.  139,  24  9.  Miller  v.  State,  149  Ind.  607,  49 
N.  E.  861,  23  A.  S.  B.  652,  8  L.B.A.  N.  E.  894,  40  L.B.A.  109. 

837.  10.  State  v.  Harney,  168  Mo.  167,  67 

4.  Thomas  v.  Clarkson,  125  Ga.  72,   S.  W.  620,  57  L.B.A.  846. 

54  S.  E.  77,  6  L.B.A.(N.S.)  658.  11.  Dias  v.  State,  7  Blackf.  (Ind.) 

5.  State  v.  Ferguson,  2  Hill  L.  (S.  20,  39  Am.  Dec.  448. 

C.)  619,  27  Am.  Dec.  412.  12.  Owens  v.  State,  82  Miss.  18,  33 

6.  Note:  8  L.B.A.  837.  So.  718,  21  L.B.A.(N.S.)  782. 

7.  State  v.  Harney,  168  Mo.  1G7,  67  13.  McGuff  v.  State,  88  Ala,  147,  7 
S.  W.  620,  67  L.B.A.  846.  So.  35,  16  A.  S.  B.  -25. 
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V.  Special  Verdicts  and  Special  Findings 

In  General 

37.  Nature  and  Object. — A-  special  verdict  differs  from  findings  in 
response  to  special  interrogatories  in  that  a  special  verdict  is  in  lieu 
of  a  general  verdict  and  contains  findings  by  the  jury  on  each  ma- 
terial issue  of  the  case,  while  a  special  interrogatory  may  be  pro- 
pounded with  reference  to  a*  single  issue  or  ultimate  fact,  or  any 
number  of  issues  or  ultimate  facts,  as  the  court  and  counsel  may  de- 
termine. A  special  verdict  never  accompanies  a  general  verdict,  but 
the  answers  to  special  interrogatories  are  always  given  in  connection 
with  a  general  verdict,14  and  the  fact  that  they  are  returned  with  a 
general  verdict  does  not  make  it  a  special  verdict.1*  The  purpose  of 
a  special  verdict  is  to  furnish  the  basis  of  a  judgment  to  be  rendered, 
and  of  special  findings  in  answer  to  interrogatories,  by  eliciting  a 
determination  of  material  facts,  to  furnish  the  means  of  testing 
the  correctness  of  .the  verdict  rendered,  and  of  ascertaining  its  extent.16 
The  answers  of  the  jury  to  inquiries  of  the  court  as  to  the  grounds 
or  principle  on  which  the  verdict  is  based  may  be  made  a  part  of 
the  record  and  have  the  effect  of  special  findings  of  the  facts 
stated.17  As  special  findings  in  answer  to  interrogatories  are 
largely  governed  by  the  rules  of  law  applicable  to  special  verdicts, 
they  are  treated  together  here  in  so  far  as  these  rules  are  peculiar 
to  them  alone.  But  there  are  many  rules  and  principles  which 
are  common  to  all  forms  of  verdicts,  whether  general  or  special,  such 
for  instance  as  those  governing  the  rendition  and  reception  of  ver- 
dicts, the  cure  of  defects  by  amendment  or  correction  and  the  evidence 
admissible  to  impeach  or  support  them.  These  principles  have  been 
treated  generally  throughout  the  article  under  their  appropriate  sub- 
divisions. 

38.  Sight  and  Duty  to  Find  Special  Verdict. — The  right  of  a  jury 
to  find  a  special  verdict  is  a  common  law  right  going  back  at  least  as 
far  as  13  Edward  I.  According  to  the  early  practice  it  was  left 
to  their  discretion  whether  they  should  find  a  general  verdict,  or 
when  they  had  any  doubt  as  to  the  law,  to  find  a  special  verdict  and 
refer  the  law  arising  thereon  to  the  court.18    Though  the  court  could 

14.  Freedman  v.  New  York,  etc.,  R.  Co.,  81  Conn.  601,71  Atl.  901, 16  Ann. 
Co.,  81  Conn.  601,  71  Atl,  901, 15  Ann.  Cas.  464;  Parkinson  Sugar  Co.  v. 
Cas.  464.  Riley,  50  Kan.  401,  31  Pac.  1090,  34 

Note:  24  L.R.A.(N.S.)  1.  A.  S.  R.  123;  Veith  v.  Hope  Salt,  etc., 

15.  Consolidated  Stone  Co.  v.  Wil-  Co.,  51  W.  Va.  96,  41  S.  E.  187,  57 
liams,  26  Ind.  App.  131,  57  N.  E.  588,  L.R.A.  410. 

84 X  S.  R.  278.  Note:  24  L.R.A.(N.S.)  5. 

Note:  24  L.R.A.(N.S.)  4.  17.  Note:  15  Ann.  Cas.  470. 

16.  Freedman  v.  New  York,  etc.,  R.       18.  Underwood  v.  People,  32  Mich* 
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not  direct  the  finding  of  a  special  verdict  it  could  in  its  discretion 
recommend  one,  but  the  jury  had  the  right  to  decline  finding  any 
other  than  a  general  verdict.1*  This  discretion  of  the  jury  as  to 
the  nature  of  its  verdict  extended  to  criminal  as  well  as  civil 
cases,80  and  such  verdicts  in  criminal  cases  have  been  often  up- 
held.1 The  common  law  right  of  a  jury  to  render  a  special  verdict 
has  been  conferred  by  statute  in  most  of  the  states,  and  is  probably, 
though  to  a' limited  extent  in  some  states,  universally  exercised.*  In 
several  jurisdictions  such  statutes  provide  that  in  actions  for  the 
recovery  of  money  only  .or  specific  real  property  the  jury,  in  their 
discretion,  may  render  a  general  or  special  verdict  But  in  all  other 
cases  the  court  may  direct  them  to  find  a  special  verdict  in  writing 
on  any  or  all  of  the  issues ;  •  and  in  at  least  one  instance  the  jury  are 
given  discretionary  power  over  the  nature  of  their  verdict  in  all  civil 
cases.4  In  other  jurisdictions  the  power  to  require  a  special  verdict 
is  vested  in  the  court  to  be  exercised  in  its  discretion.1  And  in  still 
others  the  right  to  a  special  verdict  is  made  absolute  if  requested  in 
time  and  the  court  cannot  refuse  to  direct  its  finding.*  Such  stat- 
utes are  uniformly  held  to  be  valid  over  the  objection  that  they  vio- 
late the  right  of  trial  by  jury  guaranteed  by  the  constitution.7 

39.  Right  to  Require  Special  Finding. — It  is  well  settled  that  even 
in  the  absence  of  statute  a  trial  court  has  the  power,  in  the  exercise  of 
its  discretion,  to  submit  to  the  jury  proper  special  interrogatories  to  be 
answered  by  them  as  supplementary  to  a  general  verdict,  and  that  no 
exception  lies  to  the  exercise  of  such  discretion,8  and  the  exercise  of 
this  power  by  the  court  does  not  depend  on  the  consent  of  the  par- 
ties,9 though  in  England  it  has  been  held  that  questions  to  be 
answered  as  supplementary  to  a  general  verdict  can  be  put  to  a  jury 

1,  20  Am.  Eep.  633;  Com.  v.  Chat-  B.  Co.  v.  Miller,  79  Tex.  78,  15  S.  W. 

hams,  50  Pa,  St.  181,  88  Am.  Dec.  539.  264,  23  A.  S.  R.  308,  11  L.E.A  395. 

Note:  24  L.R.A.(N.S.)  1.  6.  Russell  v.  Meyer,  7  N.  D.  335,  75 

19.  Florida,  etc.,  R  Co.  v.  Lassiter,  N.  W.  262,  47  L.R.A.  637;  Qatzow  v. 
58  Fla.  234,  50  So.  428,  19  Ann.  Cas.  Buening,  106  Wis  1, 81  N.  W.  1003,  80 
192.  A.  S.  R.  17,  49  LJLA  475. 

20.  Com.  v.  Eichelberger,  119  Pa.  7,  Udell  v.  Citizens'  St  R.  Co.,  152 
St.  254,  13  Atl.  422,  4  A.  S.  R.  642.  j^  507>  52  N.  E.  799,  71  A  S.  R.  336. 

1.  Note:  23  L.KA.  735.  8.  Grimes  Dry  Goods  Co   v#  j^. 

2.  Note:  24  L.R.A.(N.b.)  L  ^      164  n   g  483  17  g   Ct  158  ^ 

n  3'  S^  ^11^  ^kec^ber  U.  S.  (L.  ed.)  524;  Freedman  v.  New 
Co.,  22  Idaho  711,  128  Pac.  85,  Ann.   v    ,    V.       p'  r    '  fl1   n  fift1    --•  - 

Cas.  1913E   673;   Porter  v.  Western  T^  Ani    i^  a.«   pS  Sft J LI 
North  Carolina  R.  Co.,  97  N.  C.  66,  2  £tL  901>  l5_  ^nn-  CB%^JPd**V 
^   w   Wl    2  A    S   ft  272  Maxson  v.  J.  I.  Case  Threshing  Mach. 

4   Guidry  V.    Morgan's   Louisiana,   Co.,  81  Neb   546,  116  N.  W.  281,  16 
etc.,  Co.,  140  La.  1007,  74  So.  534,  L.R.A.(N.S.)  963. 
L  R  A  1917D  962.  9-  Freedman  v.  New  York,  etc.,*  R. 

5.  Lowman  v.  Sheets,  124  Ind.  416,  Co.,  81  Conn.  601,  71  Atl.  901, 15  Ann. 
24  N.  E.  351,  7  L.R.A.  784;  Texas,  etc.,  Cas.  464  and  note, 
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°bly  with  the  consent  of  the  parties  and  of  the  jury,  and  not  other- 
wise. *°     In  many  jurisdictions  the  court  is  given  this  discretionary 
Powbjt  by  statute.11    The  nature  and  extent  of  the  questions  to  be  sub- 
ttiittexl  is  entirely  within  the  control  of  the  court  and  it  is  not  required 
*o  sixtxmit  all  the  issues.18    But  in  some  instances  the  submission  of 
^Uch    questions  is  made  mandatory  on  a  proper  request  from  one  of 
toe  f>€trties,18  or  even  in  the  absence  of  such  a  request.14    Although  a 
^atufc^    requires  the  submission  of  special  questions  when  requested, 
toe  coijurt  is  not  thereby  forbidden  in  the  exercise  of  its  inherent  power 
roQi     submitting  on  its  own  motion  special  questions  that  will  aid 
**  reax^-Ihing  a  proper  verdict.1*    Its  power  in  this  respect  is  the  same 
*  ttx&i^  to  give  instructions  generally.10    However,  a  refusal  to  sub- 
Jj?*  :^3=fc-  "t^errogatories  to  the  jury  is  not  reversible  error  when  the  verdict 
j^**   3x^<lgment  are  right  and  the  party  complaining  is  not  prejudiced 
.  y  svM^Xi  refusal.17    In  the  absence  of  a  mandatory  statute,  however,  it 
?  ^^"fc*      the  duty  of  the  court  to  submit  special  interrogatories  to  the 
*'Uc*r     *-^>  be  answered  by  them  as  supplementary  to  a  general  verdict, 
^^  -  ^     refusal  by  the  court,  in  its  discretion,  to  submit  such  interrog- 
(a*^^   ^oes  not  constitute  error.18    The  provisions  of  a  state  statute 
^j^^V^ing  the  submission  of  special  interrogatories  to  a  jury  are  not 
*  ^  ^^-^^g  on  the  courts  of  the  United  States,  and  are  not  within  the 
vfcvf^"^*1^  °*  *^e  conformity  act    It  is,  therefore,  entirely  a  matter 
T^jV^1^  the  discretion  of  a  federal  court  whether  it  will  submit  to  a 
<*a*^     special  interrogatories  for  special  findings  supplementary  to  a 
t**^^*^  verdict,  and  a  refusal  to  do  so  on  request  does  not  constitute 
e^^*^-x*    And  it  has  been*  held  that  statutes  authorising'  answers  to 

^*J-  Note:  15  Aim.  Cas.  469.  Co.  t.  Cain,  81  McL  87,  31  AtL  801,  28 

^cA*-  George  v.  Los  Angeles  R.  Co.,  L.RA.  688;  Babbitt  v.  Bumpus,  73 

t*g  CaL  357»  58  Pac-  819>  77  A-  S-  R-  Mich-  331>  ^  N-  w-  417>  16  A.  S.  R. 
i**>  46  L.RA.  829;  Denver  Consol.  685. 

^•lectrio  Co.  v.  Simpson,  21  Colo.  371,  14.  Holler  ▼.  Western  Union  TeL 

*±  Pac  499,  31  L.RA.  566;  Stens-  Co.,  149  N.  C.  336,  63  8.  B.  92,  19 

gaard  v.  St.  Paul  Real  Estate  Title  L.R.A.(N.S.)  475. 

Ins.  Co.,  50  Minn.  429,  52  N.  W.  910,  15.  Norton  v.  Volzke,  158  111.  402, 

17  L.R. A.  575 ;  Enos  v.  St.  Paul  F.  41  N.  E.  1085,  49  A.  S.  R.  167. 

etc.,  Ins.  Co.,  4  S.  D.  639,  67  N.  W.  Note:  15  Ann.  Cas.  469. 

919,  46  A  S.  R.  796.  16.  Norton  v.  Volzke,  158  111.  402, 

12.  George  v.  Los  Angeles  R.  Co.,  41  N.  E.  1085,  49  A.  S,  R.  167. 

126  Cal.  357,  58  Pac.  819,  77  A.  S.  R.  17.  Jackson  County  v.  Nichols,  12 

184,  46  L.R.A.  829 ;  Stensgaard  v.  St  Ind.  App.  315,  40  N.  E.  277,  54  A.  S. 

Paul  Real  Estate  Title  Ins.  Co.,  50  R.  528. 

Minn.  429,  52  N.  W.  910,  17  L.R.A.  18.  Parsons  v.  Trowbridge,  226  Fed. 

575.  15, 140  C.  C.  A  310,  Ann.  Cas.  1917E 

13.  Norton  t.  Volzke,  158  111.  402,  750;  Freedman  y.  New  York,  etc.,  R. 
41  N.  E.  1085,  49  A.  S.  R.  167;  Walk-  Co.,  81  Conn.  601,  71  Atl.  901, 15  Ann. 
er  v.  Brantner,  59  Kan.  117,  52  Pac.  Cas.  464  and  note. 

80,  68  A.  S.  R.  344;  Matheney  v.  El      19.  Indianapolis,    etc.,    R.  Co.    v. 

Dorado,  82  Kan.  720,  109  Pac.  166,  28  Horst,  93  IT.  S.  291,  23  U.  S.  (L.  ed.) 

L.R.A.(N.S.)  980;  Baltimore,  etc.,  R.  898:  Grimes  Dry-Goods  Co.  v.  Mal- 
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particular  questions  to  control  a  general  verdict  do  not  as  a  rule 
apply  to  criminal  cases,  as  any  limitation  on  the  right  of  a  jury  to 
find  a  general  verdict  in  criminal  cases  is  against  public  policy.  In 
such  a  case  the  trial  court  may  refuse  to  submit  the  questions,  but  if 
submitted  the  answers  are  immaterial  and  not  controlling.80  Not 
only  may  the  court  submit  special  interrogatories  to  the  jury  as  to 
particular  facts,  but  it  is  equally  well  settled  that  in  the  absence  of 
statute  a  trial  court  has  the  power,  in  its  discretion,  to  inquire  of  a 
jury,  when  they  return  a  verdict,  as  to  the  grounds  or  principle  on 
which  the  verdict  is  based,  and  that  no  exception  lies  to  the  exercise 
of  such  discretion.  And  the  answers  of  the  foreman,  assented  to  by 
his  fellows,  may  be  made  a  part  of  the  record,  and  will  have  the  effect 
of  official  findings  of  the  facts  stated  by  him.1 

40.  Request  for  Special  Finding  or  Verdict. — In  the  absence  of  any 
statute  regulating  requests  for  special  interrogatories,  it  is  within  the 
power  of  the  trial  court  to  submit  them  without  any  request  being 
made  by  counsel,  and  to  determine  when  and  how  counsel  may  make 
a.  request  for  the  submission  thereof.8  In  some  jurisdictions  it  is 
provided  by  statute  that  if  the  parties  desire  to  have  findings  on  par- 
ticular questions  they  must  submit  their  request  to  the  court  before 
the  argument  to  the  jury  is  begun.8  If  they  fail  to  do  so,  being 
present  and  having  the  opportunity,  they  waive  the  right  to  have  the 
jury  pass  on  that  particular  item  of  fact.4  But  the  denial  of  a  sub- 
ject verdict  to  which  the  moving  party  has  an  absolute  right  under 
statute  cannot  be  justified  by  the  court's  attempting  to  shift  on  counsel 
the  duty  of  preparing  the  form  of  the  sp&cial  verdict,  and  by  ooun- 
sel's  failure  to  do  so  before  the  argument  to  the  jury  is  commenced.* 
A  request  for  special  findings  made  at  the  conclusion  of  the  testimony 
is  in  ample  time,6  as  is  a  request  for  a  special  verdict  made  after  a 
request  that  the  court  instruct  the  jury  in  writing  "and  after  discus- 
sion as  to  the  questions  of  law  to  be  embraced  in  such  instructions.7 
But  it  is  obviously  too  late  to  request  the  submission  of  special  inter- 
rogatories after  the  verdict  is  rendered.8    And  if  a  party  who  has 

colm,  164  U.  S.  483,  17  S.  Ct.  158,  41  4.  Bates  v.  Chicago,  etc.,  R.  Co.,  140 

U.  S.  (L.  ed.)  524.  Wis.  235, 122  N.  W.  745, 133  A.  S.  R. 

Note :  15  Ann.  Cas.  469.  1069. 

20.  People   v.    Tessmer,   171   Mich.  5.  Gatzow  v.  Buening,  106  Wis.  1* 

522,  137  N.  W.  214,  41  L.RA.(N.S.)  81  N.  W.  1003,  80  A.  S.  K  17,  17 

433.  L.R.A.  475. 

1.  Note:  15  Ann,  Cas.  470.  6.  Topeka  v.  Bontwell,  53  Kan.  20, 

2.  Freedman  v.  New  York,  etc.,  R.  35  Pac.  819,  27  L.R.A.  593. 

Co.,  81  Conn.  601,  71  AtL  901, 15  Ann.  7.  Lowman  v.  Sheets,  124  Lid.  416, 

Cas.  464  and  note.  24  N.  E.  351,  7  L.R.A.  784. 

3.  Baltimore,  etc.,  R.  Co.  v.  Cain,  81  8.  Freedman  v.  New  York,  etc.,  R. 
Md.  87,  31  Atl.  801,  28  L.R.A.  688 ;  Co.,  81  Conn.  601, 71  AtL  901, 15  Ann. 
Gatzow  v.  Buening,  106  Wis.  1,  81  N.  Cas.  464. 

W.  1003,  80  A  S.  R.  17,  49  L.R.A.  475. 
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caused  -to  be  submitted  to  the  jury  particular  questions  of  fact  allows 
the  jirry  finding  a  general  verdict  to  be  discharged  without  asking 
the  coxirt  to  have  them  answered,  he  is  deemed  to  have  waived  such 
answer.9  Where  the  right  to  have  special  interrogatories  submitted 
to  the  j  ury  is  given  by  statute,  it  is  not  essential  that  the  questions  re- 
quest^e<5l  should  be  submitted  to  the  opposing  counsel  before  being 
giverx     -feo  the  jury,  though  this  would  seem  to  be  the  more  preferable 

10 

• 

•     Withdrawal  of  Interrogatories. — No  error  is  committed  by  with- 

special  issues  from  the  jury  9nd  receiving  a  general  verdict,  if 

coux&sel  on  both  sides  consent  to  it,  where  the  jury  announce  that 

tbe2T     csnnot  agree  on  the  special  issues  submitted  to  them,  but  can 

d^^^    on  a  general  verdict.11    Nor  is  it  error  to  permit  the  withdrawal 

0>  ^S>ooial  questions  from  the  jury,  where  it  does  not  appear  that  de- 

{e^icifi^Qt;^  special  questions  were  formed  with  reference  to  those  of 

-pV^ixxtiff  and  allowed  to  be  withdrawn,  or  that  defendant  was  in  some 

^^y  "prejudicially  affected  by  such  withdrawal.1*    So  the  court  may 

-tfAXkxdiaw  from  the  jury  a  hypothetical  question,  which  on  account 

oi  ita  scientific  nature  they  report  their  inability  to  answer.1*  Where 

a  special  question  has  been  withdrawn  from  a  jury  they  can  make  no 

finding  thereon,  and  if  they  do  so  -notwithstanding  the  withdrawal, 

such  a  finding  constitutes  no  part  of  the  verdict  and  is  of  no  effect.14 

Form  and  Sufficiency  of  Submission 

42.  In  General. — Special  interrogatories  should  be  so  clear  and 
concise  as  to  be  readily  understood  by  the  jury,16  and  when  prac- 
ticable each  question  should  be  so  framed  as  to  call  for  a  categorical 
answer.1*  Only  such  questions  as  can  be  fairly  and  definitely 
answered  should  be  submitted.  Interrogatories  requiring  mere  specu- 
lation or  opinion  by  the  jury  as  to  what  might  or  might  not  have 
tjeen  in  a  certain  contingency  should  not  be  submitted.17    Nor,  as  a 

9.  Carrico  v.  West  Virginia  Cent.,  Co.,  81  Conn.  601,  71  Atl.  901,  15 
etc.,  E.  Co.,  39  W.  Va.  86, 19  S.  E.  571,  Ann.  Cas.  464;  John  Schroeder  Lnm- 
24  IaB.A.  50.  ber  Co.  v.  Chicago,  etc,  B.  Co.,  135 

10.  Topeka  v.  Boutwell,  53  Kan.  20,  Wis.  575, 116  N.  W.  179, 128  A.  S.  R. 
35  Pac.  819,  27  L.B.A.  593.  1039. 

11.  Mitchell  v.  Hockett,  25  Cal.  538,      Note:  24  L.RJL(N.S)  47. 

85  Am.  Dec.  151.  16.  Freedman  v.  New  York,  etc.,  B. 

12.  Missouri  Pac.  B.  Co.  v.  Mof-  Co.,  81  Conn.  601,  71  Atl.  901, 15  Ann. 
fatt,  60  Kan.  113,  55  Pac.  837,  72  A.  Cas.  464. 

S.  B.  343.  Note:  24  L.B.A.(N.S.)  60. 

13.  Continental  L.  Ins.  Co.  v.  Yung,  17.  Udell  v.  Citizens'  St.  B.  Co.,  152 
113  Ind.  159,  15  N.  E.  220,  3  A.  S.  B.  Ind.  507,  52  N.  E.  799,  71  A.  S.  B. 
630.  336;  Runyan  v.  Kanawha  Water,  etc., 

14.  Bead  v.  Nichols,  118  N.  Y.  224,  Co.,  68  W,  Va.  609,  71  S.  E.  259, 
23  N.  E.  468,  7  L.B.A.  130.  35  L.B.A.(N.S.)  430. 

15.  Freedman  v.  New  York,  etc.,  B. 
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general  rule,  should  a  question  be  framed  in  the  alternative  or  dis- 
junctive, since  the  answer  to  such  a  question  may  not  necessarily 
express  the  unanimous  verdict  of  the  jurors.18-  The  request  should 
not  be  for  a  finding  on  uncontroverted  facts,1*  nor  assume  facts  con- 
troverted in  the  issues,20  nor  call  for  a  conclusion  of  law.1  Each 
question  submitted  to  a  jury  should  be  limited  to  a  single,  direct  and 
controverted  issue  of  fact,  so  stated  that  the  answer  will  necessarily 
be  positive,  direct  and  intelligible,  whether  the  object  of  the  submis- 
sion is  to  secure  an  answer  to  a  special  interrogatory  in  connection 
with  a  general  verdict,2  or  the  finding  of  a  special  verdict2  It  is  mis- 
leading to  embody  in  one  issue  two  propositions,  as  to  which  the 
jury  might  give  different  responses,  and  on  exception  taken  in  apt 
time  a  new  trial  will  in  such  cases  be  granted.4  So  a  general  request 
for  special  findings,  unaccompanied  by  a  request  for  finding  on  par- 
ticular items,  is  properly  refused  by  the  court.6  Questions  relating 
to  matters  concerning  which  there  is  no  evidence  before  the  jury  on 
which  it  can  answer  them  should  not  be  submitted,2  but  if  they 
are  submitted  at  the  request  of  the  party  afterwards  complaining, 
and  the  jury  is  discharged  without  answering  them,  it  is  not  preju- 
dicial error.7 

43.  Pertinent  and  Material  Facts. — The  fact  sought  to  be  elicited 
by  a  special  interrogatory  must  be  pertinent  to  some  issue,  and  one 
which  may  be  of  material  weight  in  deciding  it; 8  therefore,  a  refusal 
to  submit  interrogatories  on  matters  which  are  immaterial  or  only 

18.  Gunther  v.  Ullrich,  82  Wis.  220,  5.  Prosser  t.  Montana  Cent.  B.  Co., 
52  N.  W.  88,  33  A.  S.  B.  32.  17  Mont  372,  43  Pac  81,  30  L.R.A. 

Note:  24  L.B.A.(N.S.)  48.  814. 

19.  Freedman  v.  New  York,  etc.,  6.  Parkinson  Sugar  Co.  v.  Riley,  50 
B.  Co.,  81  Conn.  601,  71  Atl.  901,  15  Kan.  401,  31  Pac.  1090,  34  A.  S.  B. 
Ann.  Cas.  484;  Parkinson  Sugar  Co.  t.  123;  Missouri  Pac.  B.  Co.  v.  Vande- 
Biley,  50  Kan.  401,  31  Pac.  1090,  34  venter,  26  Neb.  222,  41  N.  W.  998,  3 
A.  S.  R.  123.  L.B.A.  129. 

20.  Biinyan    v.    Kanawha    Water,  Note:  24  L.B.A.(N.S.)  38. 

etc.,  Co.,  68  W.  Va.  609,  71  S.  E.  259,  7.  Missouri  Pac.  B.  Co.  v.  Vande- 
35  L.B.A.(N.S.)  430.  venter,  26  Neb.  222,  41  N.  W.  998,  3 

1.  Freedman  v.  New  York,  etc.,  B.   L.B.A.  129. 

Co.,  81  Conn.  601,  71  Atl.  901,  15       8.  Drumm-Flato  Commission  Co.  v. 

Ann.  Cas.  464;  Udell  v.  Citizens'  St.  Edmisson,  208  U.  S.  534,  28  S.  Ct.  367, 

'  B.  Co.,  152  Ind.  507,  52  N.  E.  799,  71  52  U.  S.  (L.  ed.)  606;  Freedman  v. 

A.  S.  B.  336.  New  York,  etc.,  B.  Co.,  81  Conn.  601, 

Note:  24  L.B.A.(N.S.)  29.  71  Atl.  901,  15  Ann.  Cas.  464;  People 

2.  Freedman  v.  New  York,  etc.,  R  v.  Alton,  193  111.  309,  61  N.  E.  1077,  56 
.Co.,  81  Conn.  601,  71  Atl.  901, 15  Ann.   L.B.A.  95;   Parkinson   Sugar  Co.   v. 

Cas.  464;  L.  Wolff  Mfg.  Co.  v.  Wil-  Biley,  60  Kan.  401,  31  Pac.  1090,  34 
son,  152  111.  9,  38  N.  E.  694,  26  L.B.A.  A.  S.  B.  123;  Barker  v.  Kansas  City, 
229.  etc.,  B.   Co.,  88  Kan.  767,  129  Pac. 

3.  Note:  24  L.B.A.(N.S.)  48,  60.        1151,  43  L.B.A.(N.S.)  1121;  Porter  v. 

4.  Emery  v.  Raleigh,  etc.,  B.  Co.,  Western  North  -Carolina  B.  Co.,  97  N. 
102  N.  C.  209,  9  S.  E.  139, 11  A.  S.  B.  C.  66,  2  S.  E.  581,  2  A.  S.  B.  272; 

'727.  Pioneer  Mfg.  Co.  v.  Phoenix  Assur. 
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incidental  to  the  issues  is  not  error.9    No  interrogatory  should  be  sub- 
niitt«<l  the  response  to  which  cannot  serve  either  to  limit  or  explain 
a  gen.^ral  verdict.10    Hence  an  interrogatory  which,  if  answered  in 
either     the  affirmative  or  negative,  would  be  entirely  consistent  with 
the  ^^xieral  verdict  is  properly  refused.11    But  an  interrogatory  which 
*'  aQ-&r^*ered  in  the  negative  would  overrule  the  general  verdict  is  ma- 
terial. ,     and  should  be  submitted.11    Ordinarily  in  order  to  be  material 
it  sfci.O'iald  call  for  a  controlling  fact,18  and  it  is  not  error  to  refuse  to 
f1^111  ^~fc  an  interrogatory  if  the  answer  thereto  can  tend  to  show  noth- 
*f}g    <i_«cisive  ill  the  case.14    However,  special  interrogatories  bearing 

-y  on  the  determination  of  specific  issues  in  the  case,  and  call- 
er findings  as  to  ultimate  facts  essential  to  the  determination  of 
-ssues,  should  be  submitted  to  the  jury,  although  they  are  not 
linative  of  the  case  under  all  its  issues.1*    Questions  submitted 
special  verdict  should  be  such  that  a  judgment  can  properly  be 
p^*ed  on  the  answers  given  to  them.16    They  should  not  relate  to 
■rterial  matters  or  circumstances  which  merely  may  have  some 
ig  on  the  case.     But  an  inquiry  for  a  special  verdict  which 
4erial  should  not  be  rejected  merely  because  an  immaterial  in- 
is  joined  with  it.17 

-.  Evidential  Facts. — Questions  to  the  jury  should  relate  to  the 

ate  facts  and  not  merely  the  evidential  facts  on  which  such 

ate  facts  rest,  and  the  court  is  justified  in  refusing  to  submit 

aons  which  call  for  evidence  whether  in  the  submission  of  a 

Co 

o  *  Vw^lO  N.  C.  176, 14  S.  E.  731,  28  A;  Tetherow  v.  St.  Joseph,  etc.,  R.  Co.,  98 

>S>—    673.  Mo.  74,  11  S.  W.  310, 14  A.  S.  R.  617. 

^*<*te:  24  L.R.A.(N.S.)  37,  39.  Note:  24  L.R.A.(N.S.)  37. 

vJ?~     Drumm-Flato  Commission  Co.  v.       12.  Veith  v,  Hope,  etc.,  Coal  Co.,  51 


^£**ussion,  208  U.  S.  534,  28  S.  Ct  W.  Va.  96,  41  S.  E.  187,  57  L.R.A.  410. 

??  «\   52  U.  S.  (L.  e£.)  606;  Ohio,  etc,  13.  Merrill  v.  Los  Angeles  Gas,  etc., 

^r    Co.  v.  Ramey,  139  111.  9,  28  N.  E.  Co.,  158  Cal.  499,  111  Pac  534, 139  A. 

rr?7»  32  A-  S-  *■  176>  Davi8  v-  Teaoh-  S.  R.  134,  31  L.R.A.(N.S.)  559;  Ger- 

^t   126  Mich.  135,  85  N.  W.  475,  86  man  Sav.  Bank  v.  Citizens'  Nat.  Bank, 

^  S.  R.  531 ;  Tetherow  v.  St.  Joseph,  101  ^  530  70  N.  W.  769,  63  A.  S.  R. 

Sa-'A0^  «?*Mo-  74> n  s- w- 310'  3*9;  Korab  v-  c*1"^  *te->  *•  c°> 

,Ml5l5?'     vt_  ^  ^    „  165  la.  1,  146  N.  W.  765,  Ann.  Cas. 


I,   »/    All.    IO,   .L1.XV.A.JLHJ.OJCJ    fJLV.  ic     hl     j                   xt         xr      i-       l        t> 

11.  Chicago  Anderson  Pressed  Brick  n  1\T^^^^TJ^}\^ 

Co.  v.  Reinnerger,  140  HI.  334,  29  N.  Co.,  81  Conn.  601,  71  Atl.  901, 15  Ann. 

^i.  1106,  33  A.  S.  R.  249;  Ft.  Wayne  c*s-  464J  Brown  Land  Co-  v-  Lehman, 

Cooperage  Co.  v.  Page,  170  Ind.  585,  134  la.  712, 112  N.  W.  185, 12  L.R.A. 

B4  N.  E.  145,  23  L.R.A.(N.S.)  946;  (N.S.)  88. 

^llos  v.  Zahorik,  113  la.  161,  84  N.  W.  16.  Texas,  etc,  R.  Co.  v.  Miller,  79 

1046,   53  L.R.A.  235;    German   Sav.  Tex.  78, 15  S.  W.  264,  23  A.  S.  R.  308, 

^Bank  v.  Citizens'  Nat.  Bank,  101  la.  11  L.R.A.  395. 

^30,  70  N.  W.  769,  63  A.  S.  R.  399:  17.  Note:  24  L.R.A.(N.S.)  37. 
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special  verdict,18  or  a  special  interrogatory  addressed  to  the  particular 
finding.19  The  purpose  of  having  the  jury  find  specially  on  a  par- 
ticular question  is  to  ascertain  the  fact  itself  and  not  merely  the  evi- 
dence which' may  tend  to  prove  it,  or  an  abstract  of  the  evidence; 
hence  parties  to  an  action  have  no  right,  under  the  guise  of  submit- 
ting questions  of  fact  to  be  found  specially  by  the  jury,  to  require 
them  to  give  their  views  on  each  item  of  evidence,  thus  practically 
subjecting  them  to  a  cross-examination  as  to  the  entire  case.80  How- 
ever, though  some  of  the  facts  called  for  are  not  ultimate,  if  they  are 
all  material  it  is  not  prejudicial  to  submit  them.1 

45.  Question  Covered  by  Other  Interrogatories. — Two  special  ques- 
tions covering  the  same  inquiry  should  not  be  put  to  a  jury.  There- 
fore if  in  taking  a  special  verdict  questions  are  submitted  covering 
singly  all  the  material  controverted  facts  in  issue,  a  refusal  to  submit 
ether  questions  covering  the  same  subjects  in  a  different  form  is 
proper.8  Moreover,  the  refusal  to  submit  issues  to  the  jury  is  not 
ground  for  exception  if  the  matter  is  fully  submitted  to  their  con- 
sideration by  the  charge.9  While  more  than  one  question  with 
respect  to  the  same  inquiry  is  improper,  yet  if  one  covering  the  same 
matter  as  another  is  so  drawn  as  more  definitely  and  pointedly  to  in- 
quire as  to  a  particular  matter  controlling  the  case  it  should  be 
given.4 

46.  Number  of  Questions. — Special  interrogatories  may  be  limited 
to  a  single  issue  or  any  number  of  issues  as  the  court  and  coun- 
sel may  determine ; 5  but  as  a  general  rule  interrogatories  should 
be  few  in  number,  and  never  so  numerous  as  to  confuse  or  perplex 
the  jury.6    Where  the  questions  propounded  to  a  jury  are  so  framed 

18.  Chicago,  etc.,  R.   Co.  v.   Gore,       Note:  24  L.R.A.(N.S.)  25. 

202  III.  188,  66  N.  E.  1063,  95  A.  S.  R.  1.  Manatt  v.  Scott,  106  la.  203,  76 
224;  Russell  v.  Meyer,  7  N.  D.  335,  75  N.  W.  717,  68  A.  S.  R.  293. 
N.  W.  262,  47  L.R. A.  637 ;  McKeon  v.  2.  Tetherow  v.  St.  Joseph,  etc.,  R. 
Chicago,  etc.,  R.  Co.,  94  Wis.  477,  69  Co.,  98  Mo.  74,  11  S.  W.  310, 14  A.  S. 
N.  W.  175,  59  A.  S.  R.  910,  35  L.R.A.  R.  617;  Wright  v.  Mulvaney,  78  Wis. 
252.  89,  46  N.  W.  1045,  23  A.  S.  R.  393,  9 

Note:  24  L.R.A.(N.S.)  24.  L.R.A.  807;  Tesch  v.  Milwaukee  Elec- 

19.  Freedman  v.  New  York,  etc.,  R.  trie  Ry.,  etc.,  Co.,  108  Wis.  593,  84  N. 
Co.,  81  Conn.  601,  71  Atl.  901, 15  Ann.  W.  823,  53  L.R.A.  618. 

Cas.  464;  Gundlach  v.  Schott,  192  111.  Note:  24  L.R.A.(N.S.)  10,  37,  61. 

509,  61  N.  E.  332,  85  A.  S.  R.  348;  3.  National    Cash    Register   Co.   v. 

Udell  v.  Citizens'  St.  R.  Co.,  152  Ind.  Hill,  136  N.  C.  272,  48  S.  E.  637,  68 

507,  52  N.  E.  799,  71  A.  S.  R.  336;  Ft  L.R.A.  100. 

Wayne  Cooperage  Co.  v.  Page,  170  Note:  24  L.R.A.(N.S.)  10. 

Ind.   585,  84  N.  E.   145,  23   L.R.A.  4.  Veith  v.  Hope  Salt,  etc.,  Co.,  51 

(N.S.)  946;  Tesch  v.  Milwaukee  Elec-  W.  Va.  96,  41  S.  E.  187,  67  L.R.A. 

trie  Ry.,  etc.,  Co.,  108  Wis.  593,  84  N.  410. 

W.  823,  53  L.R.A.  618.  6.  Note:  24  L.R.A.(N.S.)  1. 

20.  McKeon  v.  Chicago,  etc.,  R.  Co.,  6.  Freedman  v.  New  York,  etc.,  R. 
94  Wis.  477,  69  N.  W.  175,  59  A.  S.  R.  Co.,  81  Conn.  601,  71  AtL  901, 15  Ann. 
910,  35  L.R.A.  252.  Cas.  464. 
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as  to  cover  all  the  material  issues  between  the  parties,  the  responses 
to  them  by  the  jury  are  equivalent  to  a  special  verdict; 7  consequently 
where  the  rendition  of  a  special  verdict  is  solely  in  the  discretion  of 
the  jury,  it  is  not  proper  to  submit  a  call  for  a  special  finding  on  the 
one  material  question  in  the  case.8  A  special  verdict  being  a  find- 
ing on  all  the  material  facts  of  a  case,  the  submission  must  be  com- 
posed of  a  sufficient  number  of  questions  to  cover  every  material  fact 
in  issue  under  the  pleadings  which  is  in  dispute  on  the  evidence.9 
However,  it  should  be  oomposed  of  only  a  sufficient  number  of  ques- 
tions to  cover  singly  the  material  issues,  and  in  framing  it  issues  that 
are  single  cannot  be  subdivided  and  covered  by  several  questions.10 

47.  Preparation. — It  is  proper  and  is  generally  customary  for 
counsel  to  prepare  and  ask  to  have  submitted  to  the  jury  special  in- 
terrogatories with  respect  to  a  question  of  fact  on  which  they  desire 
the  jury  to  find  specifically.11  But  the  final  settlement  of  the  form 
and  language  in  which  the  submission  is  to  be  made  is  in  the  discre- 
tion of  the  court.14  The  degree  of  supervision  which  the  court  may 
exercise  over  the  forms  submitted  must  manifestly  be  left  largely  to 
its  discretion,  since  it  is  the  duty  of  the  court  to  instruct  the  jury  so 
far  as  to  enable  them  clearly  to  comprehend  the  matters  in  issue  and 
the  subjects  to  be  covered  by  the  special  findings.18  It  may  properly 
revise  and  modify  them  to  make  them  correspond  with  the  facts  in- 
volved, and  it  may  reject  such  as,  however  answered,  will  not  control 
the  general  verdict.14  It  is  also  competent  for  an  attorney  to  read 
special  interrogatories  to  the  jury,  to  discuss  the  evidence  applicable 
thereto,  and  to  suggest  the  answers  Which,  in  his  view,  should  be 
returned.  This  right  is  based  on  the  same  reasons  as  that  of  counsel 
to  review  the  evidence  and  suggest  to  the  jury,  what,  under  the  proof, 
their  general  verdict  should  be.18  The  party  preparing  a  question  to 
be  submitted  to  a  jury  cannot  afterwards  obtain  a  reversal  on  the 
ground  that  the  question  was  insufficient.  In  such  cases  the  court 
has  the  right  to  understand  that  the  question  included  everything 
the  party  desired  to  have  submitted.18    Where  the  jury  is  instructed 

7.  Partridge  v.  Gilbert,  15  N.   Y.  Gilbert,  15  N.  Y.  601,  69  Am.  Dec.  632. 
601,  69  Am.  Dec.  632.  Note:  24  L.R.A.(N.S.)  60,  61. 

8.  Haase  v.  Morton,  138  la.  205, 115  13.  Louisville,  etc.,  B.  Co.  v.  Flan- 
N.  W.  921,  16  Ann.  Cas.  350.  agan>  113  Ind.  488,  14  N.  E.  370,  3 

9.  Note:  24  L.R.A.(N.S.)  7,  48,  59.  A.  S.  R.  674.       . 

10.  Note:  24  L.R.A.(N.S.)  53.  14.  Taylor  v.  Wootan,  1  Ind.  App. 

11.  Wright  v.  Mulvaney,  78  Wis.  89,  188,  27  N.  E.  502,  50  A.  S.  R.  200. 
46  N.  W.  1045,  23  A.  S.  R.  393,  9       15.  Chicago,  etc.,  R.  Co.  v.  Gore,  202 
L.R.A.  807.  111.  188,  66  N.  E.  1063,  95  A.  S.  R. 

12.  Mumford  v.  Wardwell,  6  Wall.  224. 

423, 18  U.  S.  (L.  ed.)  756;  Louisville,  16.  Wright  v.  Mulvaney,  78  Wis.  89, 
etc,  Co.  v.  Flanagan,  113  Ind.  488,  14  46  N.  W.  1045,  23  A.  S.  R.  393,  9 
N.  E.  370.  3  A.  S.  R>  674;  Partridge  v.   L.R.A.  807. 
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by  the  court  to  return  a  special  verdict,  either  party  has  the  right, 
.under  the  supervision  of  the  court,  to  submit  to  the  jury  a  draft  of  a 
special  verdict  embracing  the  facts  in  the  cause  which  he  believes  the 
evidence  tends  to  prove.17  And  such  is  the  usual  practice.18  The 
only  legitimate  purpose  of  suggestions  from  counsel,  as  to  what  par- 
ticular questions  shall  be  submitted  for  a  special  verdict,  is  to  direct 
the  attention  of  the  court  to  the  issuable  facts  on  which  the  contro- 
versy depends.  If  the  verdict  does  not  cover  all  the  issues  essential 
to  a  determination  of  the  case,  no  judgment  can  be  rendered  on  it, 
but  if  it  does  cover  such  issues,  no  error  can  be  successfully  assigned 
because  the  form  for  the  questions  suggested  by  counsel  was  not 
adopted.10 

48.  Instructions  as  to  Interrogatories. — Where  a  special  verdict  is 
required  it  is  improper  to  instruct  the  jury  generally  concerning  the 
law  of  the  case.80  And  instructions  regarding  the  effect  of  an  answer 
or  the  answers  as  a  whole  should  not  be  given,  such  for  instance  as 
an  instruction  calculated  to  inform  the  jury  how  to  answer  in  order 
to  enable  one  of  the  parties  to  recover ; l  or  an  instruction  as  to 
the  force  of  a  fact  leading  to  the  ultimate  conclusion  of  negligence  on 
the  part  of  one  of  the  parties.  Such  a  conclusion  is  for  the  court  and 
its  return  by  the  jury  is,  in  effect,  but  a  general  verdict.*  However, 
instructions  may  be  given  in  respect  to  a  special  verdict  when  directed 
thereto  specifically  and  confined  to  such  as  are  necessary  to  inform 
the  jury  as  to  the  issues  made  by  the  pleadings,  the  rules  for  weighing 
and  reconciling  the  testimony,  who  has  the  burden  of  proof  as  to  the 
facts  to  be  found,  with  whatever  else  may  be  necessary  to  enable  the 
jury  clearly  to  understand  their  duties  concerning  such  special  ver- 
dict, and  the  facts  to  be  found  therein.31 

17.  Mulford  v.  Wardwell,  6  WalL  507,  62  N.  E.  799,  71  A.  S.  R.  336  and 
423,  18  U.  S.  (L.  ed.)  756;  Louisville,  note. 

etc.,  R.  Co.  v.  Flanagan,  113  Ind.  488,  Note:  24  L.R.A.(N.S.)  62  et  seq. 

14  N.  E.  370,  3  A.  S.  R.  674.  i.  Gutzman  v.  Clancy,  114  Wis.  589, 

Note:  24  L.R.A.(N.S.)  60.  go  N.  W.  1081,  68  L.R.A.  744. 

18.  Suydam  v.  Williamson,  20  How.  Note:  24  L.R.A.(N.S.)  63. 

*2J'«15r<V:  S'  (L' ^  -978\n*  rrr-     -,        2.  Louisville,  etc,  R,  Co.  v.  Lynch, 

Hi1*   w    ^   ™TV£  Tf  17  147  Ind'  165>  **  N-  E'  997'  46  N"  E- 

?V1'  Yn  *  °3'  M         S'  '         471,  34  L.R.A.  293. 

L.R.A.  475.  ' 


Co.  v.  Lynch,  147  Ind.  165,  44  N.  E.   St.  R.  Co.,  152  Ind.  507,  52  N.  E.  799, 
997,  46  N.  E.  471,  34  L.R. A.  293 ;   71  A.  S.  R.  336  and  note. 
Udell  v.  Citizens'  St.  R.  Co.,  152  Ind.       Note:  24  L.RA.(N.S.)  62. 
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Form  and  Sufficiency  of  Verdict  or  Finding 

49.  Statement  of  Facts  and  Issues. — The  general  if  not  universal 
rule  is  that  it  is  essential  to  a  special  verdict  that  it  contain  all  the 
ultimate  facts  on  which  the  law  is  to  arise  and  the  judgment  of  the 
court  is  to  rest.4  It  should  be  of  such  a  nature  that  nothing  remains 
for  the  court  but  to  draw  from  the  facte  found  the  proper  conclusions 
of  law  and  to  enter  judgment  thereon.5  If  it  fails  in  this  respect  it 
should  be  set  aside  and  a  new  trial  ordered ; e  and  a  judgment  ren- 
dered over  objection  on  a  special  verdict  which  does  not  contain  a 
finding  by  the  jury  "either  for  or  against  all  the  material  facts  in 
issue  will  be  reversed.7  Accordingly,  where  damages  only  are  recov- 
erable in  an  action,  the  damages  must  be  stated  in  the  special  verdict, 
or  such  facts  must  be  stated  as  leave  nothing  for  the  court  to  do  ex- 
cept to  make  a  mathematical  computation.9  So,  a  special  verdict 
in  a  case  where  the  question  whether  or  not  defendant's  negligence 
was  the  proximate  cause  of  plaintiff's  injury  is  vital  and  sharply  liti- 
gated is  fatally  defective  if  it  does  not  answer  such  question,  unless 
that  fact  appears  by  necessary  inference  from  the  facts  found  or  from 
undisputed  evidence,9  and  it  is  proper  to  submit  that  question  in 
some  form,  on  request,  to  the  jury.10  Also  a  special  verdict  must  af- 
firmatively establish  the  plaintiff's  freedom  from  contributory  negli- 
gence, as  well  as  defendant's  negligence,  before  there  can  be  a  re- 
covery.11 A  special  verdict  in  a  criminal  case  must  include  all  the, 
essential  elements  of  the  offense  charged  or  there  can  be  no  con- 
viction.12 And  as  nothing  can  be  added  to  a  special  verdict  by  in- 
ference, an  acquittal  results  where  it  omits  any  facts  essential  to  con- 

4.  Ward  v.  Cochran,  150  U.  S.  597,       Note:  24  L.R.A.(N.S.)  7. 

14  S.  Ct.  230,  37  U.  S.  (L.  ed.)  1195 ;  7.  Ward  v.  Cochran,  150  U.  S.  597, 
Rice  v.  Evansville,  108  IncL  7,  9  N.  E.  14  S.  Ct.  230,  37  U  S.  (L.  ed.)  1195. 
139,  58  Am.  Rep.  22;  Schellenbeck  v.  8.  Note:  24  L.R.A.(N.S.)  15.  * 
Studebaker,  13  Ind.  App.  437,  41  N.  9.  Atchison,  etc.,  R.  Co.  v.  Witae, 
E.  845,  55  A.  S.  R.  240;  Welland  77  Kan.  791,  90  Pac.  775, 127  A.  S.  R. 
Canal  Co.  v.  Hathaway,  8  Wend.  (N.  464,  15  Ann.  Cas.  731,  11  L.R.A. 
Y.)  480,  24  Am.  Dec.  51;  State  v.  (N.S.)  963;  Davis  v.  Chicago,  etc.,  R. 
Hanner,  143  N.  C.  632,  57  S.  E.  154,  (j^  93  Wis.  470  67  N.  w  16  n32 
24  L.R.A.(N.S.)  1  and  note;  Brown  57  A   g.  R.  935  33  L  R  A  65^ 

£  F^f  °£\4  ^h  <Va-.>  37^^      Note:  24  L.R.A.(N.S.)  21. 
1   «  S ^  waS%jT^^49       10-  Note:  2*  L.R.A.(M)  21. 
t'£  a   kn'         '  1L  Note:  2*  LR  A.(N.S.)  23. 

Nrfe :  15  A.  8.  R.  753.  R112;  ™  V  n%  V'Sft*1 

5.  Graham  v.  Bayne,  18  How.  60, 15  ^ck  484  17  U.  S.  (L.  ed.)  225; 
TJ.  S.  (L.  ed.)  265;  Emery  v.  Raleigh,  Ckom^'  C£>  21  Pick.  (Mass.)  509,  32 
etc.,  R.  Co.,  102  N.  C.  209,  9  8.  B.  £m-  Dec-  2s4  5  Sfca<»  v-  Hanner,  143  N. 
139,  11  A.  S.  R.  727.  C.  632,  57  S.  E.  154,  24  L.R.A.(N.S.) 

Note:  24  L.R.A.(N.S.)  7.  1;  State  v.  Stephanus,  53  Ore.  135,  99 

6.  Graham  v.  Bayne,  18  How.  60,  Pac.  428, 17  Ann.  Cas.  1146. 

15  U.  S.  (L.  ed.)  265.  Note:  24  L.RJl(N.S.)  12. 
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stitute  the  crime  charged.1*  If  the  crime  involves  the  element  of 
intent,  a  special  verdict  which  fails  to  find  the  criminal  intent  is 
fatally  defective.14  But  where  the  intention  is  necessarily  inferred 
from  the  facts  found  no  specific  finding  need  be  made  in  Respect 
thereto,  as  for  instance  a  finding  of  the  passing  of  a  forged  note  with 
knowledge  of  the  forgery  necessarily  conveys  the  idea  of  fraudulent 
intent.15  So,  where  a  special  verdict  finds  the  accused  guilty  of  acts 
constituting  the  crime  charged,  but  does  not  state  where  the  crime 
was  committed,  or  whether  it  was  committed  within  the  jurisdiction 
of  the  county,  it  is  not  competent  for  the  court  to  render  judgment 
on  it.ie  Nor  will  a  special  verdict  which  states  a  felonious  taking  in 
one  state,  and  the  taking  continued  into  another,  support  a  convic- 
tion for  a  felonious  taking  in  the  latter.17  While  the  jury  in  a  special 
verdict  must  find  all  the  facts  necessary  to  support  a  judgment  it  is 
limited  in  its  findings  to  facts.  Rulings  of  the  court  in  admitting  or 
rejecting  evidence  are  not  facts  and  are  never  properly  included  in 
a  special  verdict.  To  allow  this  would  be  to  give  to  a  special  verdict 
the  office  of  a  bill  of  exceptions,  which  is  obviously  improper.18 

50.  Aider  by  Implication  or  Intendment— There  can  be  no  aider 
of  a  special  verdict  by  implication  or  intendment.  Such  a  verdict 
is  supposed  to  be  the  complete  result' of  the  jury's  deliberation  on  the 
whole  case,  and  the  judgment  thereon  must  be  the  logical,  legal  con- 
clusion from  the  facts  found  by  the  jury,  unaided  by  the  evidence  or 
any  extrinsic  matter.1*  It  cannot  look  beyond  the  findings  of  fact 
contained  in  the  verdict  to  any  other  (act,  though  apparent  in  the 
record,  or  proven  by  the  evidence.20  And  the  fact  that  the  cir- 
cumstances stated  in  a  special  verdict  may  be  sufficient  to  warrant  an 
inference  of  presumption  of  the  existence  of  the  constituent  facts  not 
distinctly  found  does  not  warrant  aiding  the  verdict  by  reference  there- 
to.1 Thus,  in  a  suit  for  a  legacy,  where  the  assent  of  the  executor  is 

13.  Com.  v.  Call,  21  Pick.  (Mass.)   427,  15  U.  S.  (L.  ed.)  978. 

509,  32  Am.  Dec.  284;  State  v.  Steph-  19.  Suydam  v.  Williamson,  20  How. 

anus,  53  Ore.  135,  99  Pac  428, 17  Ann.  427,  15  U.  S.  (L.  ed.)   978;  Rice  v. 

Cas.  1146.  Evansville,  108  Ind.  7,  9  N.  E.  139,  58 

Note:  24  L.R.A.(N.S.)   12.  Am.  Rep.  22;  La  Frombois  v.  Jackson, 

14.  State  v.  Colonial  Club,  154  N.  C.  8  Cow.  (N.  Y.)  589,  18  Am.  Dec.  463 
177,  69  S.  E.  771,  Ann.  Cas.  1912 A  and  note;  State  v.  Hanner,  143  N.  C. 
1079,  31  L.R.A.(N.S.)  387.  632,  57  S.  E.  154,  24  L.R.A.(N.S.)  1; 

Note:  24  L.R.A.(N.S.)  12.  State  v.  Colonial  Club,  154  N.  C.  177, 

15.  State  v.  Fuller,  1  Bay  (S.  C.)  69  S.  E.  771,  Ann.  Cas.  1912A  1079,  31 
245, 1  Am.  Dec.  610.  L.R.A.(N.S.)  387;  Crousillat  v.  Ball,  3 

16.  United  States  v.  Jackalow,  1  Teates  (Pa.)  375,  2  Am.  Dee.  375. 
Black  484,  17  U.  S.  (L.  ed.)  225;  Pennsylvania  v.  Bell,  Add.  (Pa.)  156, 
Com.  v.  Call,  21  Piek.  (Mass.)  509,  32  1  Am.  Dee.  298. 

Am.  Dec.  284.  Note:  24  L.R.A.(N.S.)  8,  44. 

17.  State  v.  Brown,  2  N.  C.  100,  1       20.  Note:   24  L.R.A.(N.S.)    44. 
Am.  Dec.  548.  1.  Barnes  v.  Williams,  11  Wheat. 

18.  Suydam  v.  Williamson,  20  How.  415,  6  U.  S.   (L.  ed.)  508;  State  r. 
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'    Necessary,  if  the  special  verdict  does  not  find  such  assent  expressly,  the 

QOurt  cannot  intend  it,  though  the  special  verdict  states  facts  from 

^hicti  the  assent  might  be  inferred.*    While  nothing  can  be  intended 

*o  supply  any  defect  in  a  special  verdict,  it  is  still  the  duty  of  the 

Qourb  to  take  into  consideration  all  that  may  be  plainly  and  reaswi- 

fbly  inferred  from  the  facts  that  have  been  found  when  declaring  the 

*&w  on  such  facts.    So  no  finding  is  required  as  to  a  fact  implied  by 

**w,    s*ich  for  instance  as  where  the  law  has  made  certain  evidence 

^nel^jL&ive  of  a  fact,  or  where  the  inference  is  a  legal  conclusion 

whielx      results  irresistibly  from  the  facts  found.1 

5  J._      Definiteness  and  Certainty  Generally. — A  special  verdict  must 
directly,  fairly,  and  fully  respond  to  the  material  issues  in  the  case, 
and  ^  s^fc^ould  be  sufficiently  certain  to  stand  as  a  final  decision  of  the 
speci  aA    matters  with  which  it  deals.4    The  conclusions  of  fact  must  be 
*?  pxr ^^ented  that  nothing  remains  to  the  court  but  to  draw  conclu- 
sions     <^>f  jaw  from  them  and  enter  judgment  accordingly.5     If  it  is 
Dot  sxim.  ^Eciently  certain  to  support  a  judgment  it  cannot  stand,6  and 
%p  v^n.iie  de  novo  must  be  awarded.7     Answers  expressing  only  the 
inelxx^^^tion  of  the  minds  of  the  jury,  as  to  say  "we  think  not,"  are 
msixfJFi.  client  and  too  uncertain   to  support  a  judgment     Such  an 
ansv9-e:t  jg  jn(jefinjte  and  leaves  the  mind  in  doubt  whether  the  jury 
I  ^^^ied  to  find  a  definite  fact.8    As  to  an  answer  consisting  of  "we 
+^  "**      Imow,"  or  a  similar  expression,  while  it  lacks  certainty  to  some 
e        "^^  ~*i  and  therefore  should  not  be  permitted  by  the  court  in  respect  of 
*        ^*-"*^rial  issue,0  yet  the  rule  seems  to  be  well  established  that  such 
u  *~^*-\^wer  to  an  interrogatory  submitted  to  a  jury  is  a  finding  that  the 
/l        "**^oned  fact  has  not  been  proved  to  exist,  and  therefore  is  a  find- 
Cott  ^•^a*nst  th®  party  having  the  burden  of  proof  as  to  that  fact.10 
j.Q    ^'^^juently,  where  such  an  answer  is  made  to  a  material  interroga- 
^      »       ^fche  party  having  the  burden  of  proof  is  not  entitled  to  judg- 
^^^  although  a  general  verdict  or  answers  to  other  interrogations 

^^^r,  143  N.  C.  632,  57  S.  E.  154,      8.  Rtinyan  v.  Kanawha  Water,  etc., 


>i--Il.A.(N.S.)  1.  Co.,  68  W.  Va.  609,  71  S.  E.  259,  35 

^°*«:  24  L.R.A.(N.S.)  25,  44.  L:R.A.(N.S.)  430. 

(lor     Jt*  Frombois  v.  Jackson,  8  Cow.       Notes:  9  A.  S.  R.  783;  24  L.R.A. 
v%i  Y)  589,  18  Am.  Dec.  463.  (N.S.)  54. 

^   >*ote:  34  L,R.A.(N.S.)  34.  9.  Note:  Ann.  Cas.  1916B  283. 

I*,  ^«   Hunyan  v.  Kanawha  Water,  etc.,       10.  Indianapolis    Abattoir     Co.    v. 

V^»  68  W.  Va.  609,  71  S.  E.  259,  35  Temperly,  159  Ind.  651,  64  N.  E.  906, 

^^.A.CN.S.)    430.  95    A.    S.    R.    330;    William    Laurie 

•Note:  24  L.R.A.(N.S.)  46  et  seq.     Co.  v.  McCullough,  174  Ind.  477,  90  N. 

5.  Note:24L.R.A.(N.S.)  46.  E.    1014,   92   N.   E.   337,   Ann.    Cas. 

6.  Com.  v.  Hite,  6  Leigh  (Va.)  588,  1913A    49;    McMarshall    v.    Chicago, 
^9  Am.  Dec.  226.  etc.,  R.  Co.,  80  la.  757,  45  N.  W.  1065, 

Kote:  24  L.RA.(N.S.)   47.  20  A.  S.  R.  445 ;  Hinze  v.  Iola,  92  Kan. 

7.  Graham  v.  Bayne,  18  How.  60, 15  779,  142  Pac.  947,  Ann.  Cas.  1916B 
*J.  S.  (L.  ed.)  265.  281  and  note. 

Note:  24  L.RA.(N.S.)  47. 
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are  properly  and  favorably  rendered.11  A  distinction  is  to  be  noted 
here  between  the  existence  of  a  material  fact  and  the  durations  of  its 
existence.  If  the  existence  of  the  fact  has  been  established,  e.g.,  a  de- 
fect in  an  appliance  for  the  consequences  of  which  the  defendant 
would  be  liable  if  he  had  notice  in  time  to  remedy  the  defect,  a  find- 
ing by  the  jury  that  they  "don't  know"  how  long  the  defective  condi- 
tions had  existed  is  not  equivalent  to  a  finding  that  it  had  not  been 
long  enough  to  charge  the  defendant  with  notice.1*  In  the  case  of  an 
immaterial  fact  it  has  been  held  that  a  jury  may  properly  answer 
"don't  know ;"  and  it  seems  to  be  generally  regarded  that  when  from 
the  nature  of  the  evidence  certain  interrogatories  cannot  be  satis- 
factorily answered,  an  answer  similar  to  "we  don't  know'1  does  not 
constitute  a  fatal  defect  in  an  otherwise  sufficient  verdict.18  An 
answer  to  the  effect  that  the  evidence  is  conflicting  is  a  ground  for 
reversal,  as  it  is  the  province  of  the  jury  to  settle  such  conflicts  and 
the  parties  are  entitled  to  have  them  do  so.14  And  where  the  jury 
return  evasive  and  equivocal  answers  to  special  questions,  the  court 
should,  on  motion  of  the  party  submitting  the  questions,  require  the 
jury  to  make  answers  definite  and  unequivocal.15  But  there  is  no 
error  in  refusing  to  compel  a  definite  answer  to  an  interrogatory,  if 
the  answer  most  favorable  to  the  losing  party  that  could  have  been 
returned  would  not  have  controlled  the  general  verdict.16  Where  the 
evidence  is  insufficient  to  enable  the  jury  to  answer  special  interroga- 
tories in  the  affirmative,  negative  answers  should  be  given  in  clear  and 
concise  language,  and  where  such  answers  are  so  uncertain  and  eva- 
sive that  it  cannot  be  determined  whether  they  accord  or  conflict  with 
the  general  verdict,  they  will  not  be  allowed  to  stand; 1?  and  a  cate- 
gorical answer  to  an  alternative  question  is  improper  and  will  be  dis- 
regarded.18 However,  it  is  not  necessary  that  the  facta  found  should 
be  stated  exactly  as  pleaded  or  follow  the  exact  language  in  which 
the  issues  are  submitted ;  if  the  answer  clearly  and  definitely  states  facts 
sustaining  the  substance  of  the  issues  it  is  sufficient.19  Thus,  a  special 
finding  that  a  notice  sent  by  mail  was  received  within  the  time  fixed 
by   a   contract   is   sufficiently    definite   without   stating   the   exact 

11.  Note:  Ann.  Cas.  1916B  284.  Cas.  1914B  701,  50  L.R.A.(N.S.)  111. 

12.  Hinze  v.  Iola,  92  Kan.  779,  142  16.  Ft    Wayne   Cooperage   Co.    v. 
Pac.  947,  Ann.  Cas.  1916B  28L  Page,  170  Ind.  585,  84  N.  E.  145,  23 

13.  Note:  Ann.  Cas.  1916B  283.    As  L.R.A.(N.S.)    946. 

to  immaterial  and  inconclusive  facts,       17.  Note:  9  A.  S.  R.  783. 

see  infra,  par.  55.  18.  Guntber  v.  Ullrich,  82  Wis.  22&2, 

14.  Corley  v.  Atchison,  etc.,  R.  Co.,  52  N.  W.  88,  33  A.  S.  R.  32. 

90  Kan.  70,  133  Pac.  555,  Ann.  Cas.  19.  Puterbangh  v.  Puterbaugh,  131 

1915B  764.  Ind.  288,  30  N.  E.  519,  15  L.R.A.  841. 

15.  Stewart  v.  Henningaen  Produce  Notes:    1   L.R.A.   303:   24   L.R.A. 
Co.,  88  Kan.  521,  129  Pac.  181,  Ann.  (N.S.)  7,  47,  48. 
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day.80  And  a  special  verdict  in  a  criminal  case  id  sufficient  if  it 
finds  all  the  substantial  requisites  of  the  charge,  without  following 
the  technical  language  used  in  the  indictment;  and  it  is  not  necessary 
that,  after  stating  the  facts,  the  jury  should  draw  any  legal 
conclusions.1 

52.  Inconsistent  in  Itself. — Inconsistent  and  conflicting  findings  in 
special  verdicts  and  answers  to  interrogatories  neutralize  each  other 
and  must  be  disregarded.*  Hence  if  the  findings  are  contradictory  as 
to  material  facts,  it  leaves  such  facts  undetermined,  and  as  it  is  not 
the  province  of  the  court,  unless  by  consent,  to  determine  them,  no 
judgment  can  be  rendered.8  Thus,  a  finding  that  an  abutting  owner 
did  not  use  ordinary  care  and  prudence  to  prevent  injury  to  travelers 
on  the  highway,  without  any  finding  that  the  injury  to  a  traveler 
resulted  from  such  failure,  will  not  justify  a  judgment  against  such 
owner  where  another  special  finding  is  that  the  injury  was  caused  by 
negligence  of  the  city  alone,  even  where  it  is  apparent  that  the  negli- 
gence of  the  city  must  have  been  that  of  the  abutting  owner  also.4 
However,  that  court  may  decline  to  receive  a  special  verdict  the  find- 
ings of  which  are  inconsistent,  and  manifestly  made  under  a  misap- 
prehension of  the  instructions,  and  after  explaining  the  instructions 
previously  given,  direct  the  jury  to  retire  for  further  consultation ;  * 
but  the  findings  of  the  jury  on  special  issues  of  fact  submitted  to 
them  for  their  determination,  where  warranted  by  the  evidence,  con- 
trol conflicting  findings  made  under  the  instructions  of  the  court.6 

53.  Inconsistent  with  General  Verdict. — If  the  special  findings  of 
fact  by  a  jury,  taken  and  construed  together,  are  irreconcilably  incon- 
sistent with  their  general  verdict,  the  former  must  control  the  gen- 
eral verdict,  and  the  courts  must  give  judgment  accordingly  on  the 
special  findings* notwithstanding  the  general  verdict.7    Thus  if  the 

20.  Pennypaeker  v.  Capital  Ins.  Co.,  7.  Paxton  v.  Boyer,  67  111.  132,  16 
80  la.  56,  45  N.  W.  408,  20  A.  S.  R.  Am.  Rep.  615;  Crosse  v.  Supreme 
395,  8  L.R.A.  236.  Lodge,  etc,  254  HI.  80,  98  N.  E.  261, 

1.  Com.  v.  Chathams,  50  Pa.  St.  181,  45  L.R.A.(N.S.)  162;  Rice  v.  Evans- 
88  Am.  Dee.  539.  ville,  108  Ind.  7,  9  N.  £.  139,  58  Am. 

Note:  24  L.R.A.(N.S.)  7.  Rep.  22;  Stringer  v.  Frost,  116  Ind. 

2.  Notes:  15  A.  S.  R.  753;  24  L.R.A.  477,  19  N.  E.  331,  9  A.  S.  R.  875,  2 
(N.S.)  50.  L.R.A.  614;  Louisville,  etc.,  R.  Co.  v. 

3.  Porter  v.  Western  North  Car-  Crunk,  119  Ind.  542,  21  N.  E.  31,  12 
olina  R.  Co.,  97  N.  C.  66,  2  S.  E.  581,  A.  S.  R.  443;  Baltimore,  etc.,  R.  Co.  v. 
2  A.  S.  R.  272.  Paul,  143  Ind.  23,  40  N.  E.  519,  28 

Note:  9  Aw S.  R.  783.  L.R.A.  216;   South  Bend  v.  Turner, 

4.  Raymond  v.  Keseberg,  84  Wis.  156  Ind.  418,  60  N.  E.  271,  83  A.  S. 
302,  54  N.  W.  612, 19  L.R.A.  643.  R.  200,  54  L.R.A.  396 ;  Lake  Shore, 

5.  Wightnum  v.  Chicago,  etc.,  R.  etc.,  R.  Co.  v.  Teeters,  166  Ind.  335,  77 
Co.,  73  Wis.  169,  40  N.  W.  689,  9  A.  S.  N.  E.  599,  5  L.R.A.(N.S.)  425;  Park-. 
R.  778,  2  L.R.A.  185.  inson  Sugar  Co.  v.  Riley,  50  Kan.  401, 

6.  Pardee  v.  Aldridge,  189  U.  S.  429,  31  Pae.  1090,  34  A.  S.  R.  123  and 
23  S.  Ct  514,  47  U.  S.  (L.  ed.)  883.  note;  Kansas  City  v.  Brady,  52  Kan. 
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jury  find  generally  for  the  plaintiff  in  an  action  for  assault  and  bat- 
tery, but  find  specially  facts  which  in  law  excuse  the  defendant,  the 
findings  are  irreconcilable  and  the  general  verdict  must  give  way.8 
The  reason  of  the  rule  is  that  the  jury  is  required  to  pronounce  on  all 
the  issuable  facts  proved  in  the  case,  while  the  court  in  testing  the 
force  of  isolated  facts  disclosed  by  answers  to  interrogatories  does  not 
know,  and  cannot  know,  what  other  facts  touching  the  same  matters 
were  rightfully  before  the  jury  to  justify  their  verdict.  All  the 
elements  which  go  to  make  up  a  party's  right  of  recovery  are  found  in 
his  favor  by  a  general  verdict  for  him,9  and  all  reasonable  presump- 
tions will  be  entertained  in  favor  of  the  verdict,  while  nothing  will  be 
'  presumed  in  aid  of  the  special  findings  of  fact.  If  the  general  ver- 
dict thus  aided  is  not  in  irreconcilable  conflict  with  the  findings,  it 
must  stand.10  Therefore,  in  conceding  to  the  jury  the  presumption 
of  right  judgment,  to  overthrow  its  general  verdict,  the  special  facte 
returned  must  be  of  such  a  nature  as  to  exclude  the  possible  existence 
of  other  controlling  facts,  provable  under  the  issues,  relating  to  the 
same  subject.11  They  must  clearly  exclude  every  conclusion  that 
would  harmonize  with  the  general  verdict,12  as  it  is  only  when  the  an- 
tagonism between  the  special  findings  and  the  general  verdict  on  ma- 
terial questions  is  of  such  a  nature  as  to  be  beyond  the  possibility  of 
reconciliation  under  any  supposable  state  of  facts  provable  under  the 
issues  that  the  special  findings  control.18    Accordingly  in  the  absence 

297,  34  Pac.  884,  39  A.  S.  R.  349 ;  At-  9.  Atchison,  etc.,  R.  Co.  v.  Allen,  75 

cfaison,  etc.,  R,  Go.  v.  Allen,  75  Kan.  Kan.    190,    88   Pac.    966,   10   L.R.A. 

190,  88  Pac.  966, 10  L.R.A.(N.S.)  676;  (N.S.)  576. 

Scott  City  First  State  Bank  v.  Vogeli,  10.  Louisville,  etc.,  R.  Co.  v.  Crunk, 

78  Kan.  264,  96  Pac.  490,  19  L.R.A.  119  Ind.  542,  21  N.  E.  31,  12  A  S.  R. 

(N.S.)   402;  Sheat  v.  -Lusk,  98  Kan.  443;  Louisville,  etc,  R.  Co.  v.  Creek, 

614,     159     Pac.     407,     L.R.A.1916F  130  Ind.  139,  29  N.  E.  481,  14  L.R.A. 

1021;  Burzio  v.  Joplin,  etc.,  R.  Co.,  733;  South  Bend  v.  Turner,  156  Ind. 

102  Kan.  562,  171  Pac.  351,  L.R.A  418,  60  N.  E.  271,  83  A.  S.  R.  200,  54 

1918C    997;    Brown   v.    Stoerkel,    74  L.R.A.  396;  Sheat  v.  Tusk,  98  Kan. 

Mich.  269,  41  N.  W.  921,  3  L.R. A.  430 ;  614,  159  Pac.  407,  L.R. A.1916F  1021. 

Crabtree  v.  Missouri  Pac.  R.  Co.,  86  Note:  24  L.R.A.(N.S.)  63. 

Neb.  33,  124  N.  W.  932,  136  A.  S.  R.  11.  South  Bend  v.  Turner,  156  Ind. 

663;  Marsh  v.  Boyden,  33  R.  I.  519,  82  418,  60  N.  E.  271,  83  A.  S.  R.  200,  64 

Atl.  393,  40  Ji.R.A.(N.S.)   582;  Bess  L.R.A.  396. 

v.  Chesapeake,  etc.,  R.  Co.,  35  W.  Va.  12.  Runyan  v.  Kanawha  Water,  etc., 

492,  14  S.  E.  234,  29  A.  S.  R.  820;  Co.,  f*8  W.  Va.  609,  71  S.  E.  259,  35 

Runyan  v.  Kanawha  Water,  etc.,  Co.,  L.R.A(N.S.)  430;  Anania  v.  Norfolk, 

68  W.  Va.  609,  71  S.  E.  259,  35  L.R.A.  etc.,  R.  Co.,  77  W.  Va.  105,  87  S.  E. 

(N.S.)  430;  Grass  v.  Big  Creek  De-  167,  L.R.A.1916E  439.     % 

velopment  Co.,  75  W.  Va.  719,  84  S.  E.  18.  Louisville,  etc.,  R.  Co.  v.  Rich- 

750,    L.R.A.1915E    1057;    Anania   v.  ardson,  66  Ind.  43,  32  Am.  Rep.  94; 

Norfolk,  etc.,  R.  Co.,  77  W.  Va.  105,  Stringer  v.  Frost,  116  Ind.  477,  19  N. 

.87  S.  E.  167,  L.R.A.  1916C  439.  E.  331,  9  A.  S.  R.  875,  2  L.R.A.  614; 

Note:  24  L.R.A.(N.S.)  65  et  seq.  Louisville,  etc.,  R.  Co.  v.  Crunk,  119 

8.  Paxton  v.  Boyer,  67  111.  132,  16  Ind.  542,  21  N.  E.  31,  12  A.  S.  R.  443 ; 

Am.  Rep.  615.  Louisville,  etc.,  R.  Co.  v.  Creek,  130 
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o/  evidence,  and  especially  where  only  a  part  of  the  facta  is  em* 
braced  in  special  findings  of  the  jury,  the  special  findings,  so  far  as 
they .  will  admit  of  it,  will  be  given  an  interpretation  consistent  with 
^he  general  verdict,  and  the  general  verdict  will  be  deemed  to  be  suffi- 
ce tljr  supported  by  the  evidence,  and  to  include  every  element  nec- 
essary to  its  validity  not  negatived  by  the  special  findings.14    Apply- 
***g  tliGse  rules  it  has  been  held  that  a  general  verdict  for  plaintiff, 
tjQsecl    on  testimony  that  the  defendants,  in  the  exercise  of  reasonable 
^igence,  should  have  known  of  a  defect  which  caused  the  injury,  was 
**ot  o vex-throwQ  by  a  special  finding  to  the  effect  that  the  defendants 

actual  knowledge  of  the  defect; 16  and  that  a  general  verdict 
Ldity  of  a  will  was  not  inconsistent  with  a  special  verdict  find- 
city  to  transact  general  business  and  to  understand  the  busi- 
^which  testatrix  was  engaged  when  making  the  will,  but  also 
Tindue  influence  over  her  at  the  time.16    However,  to  entitle  a 
ving  the  burden  of  proof  to  a  judgment  on  special  findings 
standing  a  general  verdict  in  favor  of  the  other  party,  the  spe- 
^3ings  must  of  themselves,  or  when  taken  together  with  the 
knitted  by  the  pleadings,  be  sufficient  to  establish  or  defeat,  as 
may  be,  the  right  to  recover.17    Findings  on  immaterial  or 
I^oints,  although  inconsistent  with,  do  not  control  a  general 
—  ^Jl8    Furthermore,  before  the  answers  to  interrogatories  can  con- 
J^Seneral  verdict  they  must  be  consistent  with  one  another.     If 
^-^  ~*s  specially  found,  when  construed  together,  are  manifestly 
tent  with  each  other,  and  contradictory  and  uncertain  in  their 
g,  they  will  not  control  the  general  verdict  though  inconsistent 
9  in  such  a  case  the  general  verdict  must  stand  and  judgment 
rendered  without  regard  to  the  special  findings.19    But  where 
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>,  29  N.  E.  481, 14  L.R.A.  733;  16.  Orchardson  v.  Cofield,  171  Hi. 

tore,  etc.,  R.  Co.  v.  Teeters,  16G  14,  49  N.  E.  197,  63  A.  S.  R.  211,  40 

i,  77  N.  E.  599,  5  L.R.A.(N.S.)  L.R.A.  256. 

icago,  etc.,  R.  Co.  v.  Pritchard,  17.  Louisville,  etc.,  R.  Co.  v.  Crunk, 

398,  79  N.  E.  508,  81  N.  E.  119  Ind.  542,  21  N.  E.  31,  12  A.  S.  R. 

^R.A.(N.S.)  857;  William  Lau-  443;  McClain  v.  Chicago,  etc.,  R.  Co., 

r.  McCullough,  174  Ind.  477,  90  89  Kan.  24,  130  Pac.  646,  Ann.  Cas. 

L014,  92  N.  E.  337,  Ann.  Cas.  1914C  699. 

49;  McClain  v.  Chicago,  etc.,  Note:   24  L.R.A.(N.S.)   66. 

*     89  Kan.  24, 130  Pac.  646,  Ann.  18.  Indianapolis     Abattoir     Co.    v. 

_^14C  699;  Walienburg  v.  Mis-  Temperly,  159  Ind.  651,  64  N.  E.  906, 

'ac.  R.  Co.,  86  Neb.  642,  126  95  A.  S.  R.  330;  Jordan  v.  St.  Paul, 

-      289,  37  L.R.A.(N.S.)   135.  etc.,  R.  Co.,  42  Minn.  172,  43  N.  W. 

24  L.R.A.(N.S.)  67.  849,  6  L.R.A.  573. 

•Sheat  v.  Lusk,  93  Kan.  614,  159  19.  Indianapolis    Abattoir     Co.     v. 

)7,  L.R.A.1916F  1021.  Temperly,  159  Ind.  651,  64  N.  E.  906, 

*\  -^_     -Atchison,  etc.,  R.  Co.  v.  Allen,  95  A.  S.  R.  330 ;  William  Laurie  Co.  v. 

l(vt^^.n.  190,  88  Pac.  966,  10  L.R.A.  McCullough,  174  Ind.  477,  90  N.  E. 

V»-«5>^  576.                                      •  1014,  02  N.  E.  337,  Ann.  Cas.  1913 A 
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the  findings  are  so  indefinite  and  uncertain  and  there  is  nothing  to 
indicate  which  is  intended  as  a  general  verdict  and  which  a  special 
finding,  no  judgment  can  be  entered  on  the  theory  that  a  general  ver- 
dict is  controlled  by  a  special  finding.  Nor  will  the  court  interfere 
where  neither  party  asks  to  set  aside  the  findings  for  mistrial,  but 
each  seeks  to  preserve  all  in  his  favor  and  reject  the  rest.*0 

54.  Responsiveness  to  Pleadings  or  Charge. — A  special  verdict  in 
order  to  support  a  valid  judgment  must  be  responsive  to  the  issues 
raised.  It  should  be  the  end  and  not  the  basis  for  a  continuance  of 
the  same  controversy.  If  it  varies  from  the  issues  in  a  substantial 
manner,  or  finds  only  a  part  of  that  which  is  in  issue,  it  is  a  nullity 
and  does  not  in  itself  affect  the  rights  of  either  party.  The  court  can 
draw  no  conclusions  of  law  therefrom  nor  render  a  judgment  there- 
on.1 So  in  criminal  cases  a  special  verdict  which  is  not  responsive 
to  the  allegations  of  the  indictment  will  not  support  a  judgment.* 
Thus  a  verdict  of  "striking  with  intent  to  kill"  cannot  support  a 
judgment  on  an  indictment  under  a  statute  defining  the  offense  of 
striking  with  a  dangerous  weapon  with  intent  to  kill.*  However,  as 
the  right  of  the  party  having  the  burden  of  proof  to  a  judgment  de- 
pends on  a  finding  responsive  to  all  the  material  issues  of  his  com- 
plaint, when  the  verdict  fails  to  find  as  to  such  issues  and  the  ma- 
terial facts  found  are  wholly  outside  the  issues,  the  defendant  is  en- 
titled to  judgment.4  Facts  outside  the  issues  although  also  proven 
need  not  be  found.  The  whole  duty  of  the  jury  is  discharged  when 
it  has  found  and  set  forth  in  an  orderly  and  intelligible  manner  all 
the  principal  facts  which  were  proven  within  the  issues  submitted  to 
them.6  While  there  need  be  no  finding  in  a  special  verdict  on  facts 
outside  the  issues,  even  though  proven,  if  the  verdict  includes  matters 
outside  the  issues  such  findings  will  be  disregarded  in  the  termination 
and  rendition  of  judgment.6  However,  a  finding  on  facts  although 
included  within  the  issues  is  not  required  or  proper  where  there  is  no 
evidence  to  support  them.  It  is  not  the  office  of  a  special  verdict  to 
find  expressly  on  the  issues,  but  to  find  the  facts  proved  within  the 
issues.7 

49;  Burzio  v.  Joplin,  etc.,  R.  Co.,  102  3.  State  v.  Bellard,  50  La.  Ann.  594, 

Kan.  562,  171  Pac.  351,  L.R.A.1918C  23  So.  504,  69  A.  S.  R.  461. 

997.  4.  Puterbaugh  v.   Puterbaugh,   131 

1    Note:  24  L.R.A.(N.S.)   69.  Ind.  288,  30  N.  E..  519, 15  L.R.A.  341. 

20.  Hewett    v.    Women's    Hospital  Note:  24  L.R.A,(N.S.)  41. 

Aid  Ass'n,  73  N.  H.  556,  64  AtL  190,  5.  Conner  v.  Citizens'  St.  R.  Co.,  105 

7  L.R.A.(N.S.)  496.  Ind.  62,  4  N.  E.  441,  55  Am.  Rep.  177. 

1.  Patterson    v.    United    States,    2  Note:  24  L.R.A.(N.S.)  39. 
Wheat.  221,  4  U.  S.  (L.  ed.)  224.  6.  Note:  24  L.R.A.(N.S.)  39. 

Note:  24  L.R.A.(N.S.)  39,  41.  7.  Carroll  v.  Chicago,  etc.,  R.  Co., 

2.  State  v.  Hanner,  143  N.  C.  632,  99  Wis.  399,  75  N.  W.  176,  67  A.  S.  R. 
67  S.  E.  154,  24  L.R.A.(N.S.)  L  872. 

Note:  24  L.R.A.(N.S.)  43.  Note:  24  L.R.A.(N.S.)  38. 
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55.  Immaterial  or  Inconclusive  Facts. — A  failure  in  a  special  ver- 
dict to  find  an  issue  is  not  error  where  the  issue  is  immaterial.  It  is 
only  the  facts  material  to  the  issue  that  are  required  to  be  found,  and 
if  both  material  and  immaterial  issues  are  framed  by  the  pleadings 

*  findings  on  the  material  issues  alone  are  sufficient8  But  it  is  no  ob- 
jection to  a  special  verdict  that  it  includes  findings  on  immaterial 
issues.  If  the  findings  on  the  material  issues  will  support  a  judgment 
it  is  sufficient.  In  such  a  case  a  motion  to  strike  out  the  immaterial 
findings  will  not  lie,  and  the  court  will  disregard  the  immaterial  find- 
ings as  surplusage.9  Likewise  a  jury  should  not  make  a  finding  on 
facts  that  are  not  conclusive  or  are  merely  speculative.  Thus 
a  finding  in  a  special  verdict  as  to  what  a  person  might  or  might  not 
have  done  in  a  certain  event  is  not  a  finding  of  a  fact  and  is  not  con- 
clusive of  the  matter  found.10 

56.  Facts  as  Distinguished  from  Evidence. — A  special  verdict  must 
determine  specifically  the  ultimate  facts  which  are  in  issue  and  on 
which  the  rights  of  the  parties  directly  depend,  and  not  merely  the 
evidential  facts  on  which  such  ultimate  facts  are  founded.11  As  the 
court  must  draw  its  conclusions  of  law  from  the  facts  expressly  found 
and  not  from  the  evidence,  finding  sufficient  evidence  to  establish  such 
facte  without  finding  the  facts  themselves  is  not  sufficient  to  support 
a  judgment.18  However,  a  special  verdict  is  not  defective  merely 
because  it  contains  evidential  facts.  Such  matters  may  be  treated  as 
surplusage  and  if  after  eliminating  them  there  remains  substantive 
facts  sufficient  to  support  a  judgment  it  is  good.1* 

57.  Undisputed  or  Admitted  Facts. — In  a  special  verdict  the  jury 
must  find  all  the  essential  material  facts.  No  facts  can  be  found  by 
the  court  although  they  are  conceded  or  undisputed  on  the  trial..  It 
is  the  province  of  the  jury  to  pass  on  the  issues  of  fact,  and  it  is  the 
constitutional  right  of  the  parties,  secured  by  the  constitution  of  the 

8.  Note:    24    L.R.A.(N.S.)    36    et  632,  57  S.  E.  154,  24  L.R.A.(N.S.)  1 
seq.  '  and  note;  Russell  v.  Meyer,  7  N.  D. 

9.  Conner  v.  Citizens'  St  R.  Co.,  105  335,  75  N.  W.  262,  47  L3.A.  637. 
Ind.  62,  4  N.  E.  441,  55  Am.  Rep.  177;       Note:  1  L.R.A.  303. 

Louisville,  etc.,  R.   Co.  v.  Hart,  119  12.  Barnes  v.  Williams,  11  Wheat. 

Ind.  273,  4  L.RA.  549.  415,  6  U.  S.  (L.  ed.)  508;  Behring  v. 

Note:  24  L.R.A.(N.S.)  38.  SomerviUe,  63  N.  J.  L.  568,  44  Atl. 

10.  Smith   v.    Western   Union    Tel.  641,  49  L.R.A.  578. 

Co.,  83  Ky.  104,  4  A.  S.  R.  126.  Notes:   1   L.R.A.    303;    24   L.RA. 

11.  Barnes  v.  Williams,  11  Wheat    (N.S.)  25. 

415,  6  U.  S.  (L.  ed.)  508;  Graham  v.  18.  Louisville,  etc.,  R.  Co.  v.  Buck, 

Bayne,  18  How.  60,  15  U.  S.  (L.  ed.)  116  Ind.  566,  19  N.  E.  453,  9  A.  S.  R. 

265;  Suydam  v.  Williamson,  20  How.  883,    2    L.R.A.    520;    Brush   Electric 

427, 15  U.  S.  (L.  ed.)  978;  Behring  v.  Lighting  Co.  v.  Kelly,  126  Ind.  220,  25 

Somerville,  63  N.  J.  L.  568,  44  Atl.  N.  E.  812,  10  L.R.A.  250;  Gibson  v. 

641,  49  L.RA.  578;  La  Prombois  v.  Fristoe,  1  Call  (Va.)  62,  1  Am.  Deo. 

Jackson,  8  Cow.  (N.  Y.)  589,  18  Am.  502. 

Deo.  463:  State  v.  Hanner,  143  N.  C.  Note:  24  L.RA.(N.S.)  26. 
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United  States,  to  have  them  do  bo.  That  righf  may  be  waived,  but  it 
cannot  be  taken  from  them  by  the  court.  If  on  the  trial  all  the 
facts  essential  to  recovery  are  undisputed,  or  so  conclusively  establish 
the  cause  of  action  as  to  authorize  the  withdrawal  of  the  case  alto- 
gether from  the  jury,  by  a  peremptory  instruction,  it  is  still  necessary! 
that  the  jury  make  its  verdict,  albeit  in  conformity  with  the  order  of 
the  court.  The  court  cannot,  consistently  with  the  constitutional 
right  of  trial  by  jury,  submit  a  part  of  the  facts  to  the  jury,  and  it- 
self determine  the  remainder,  without  a  waiver  by  the  defendants  of 
a  verdict  by  the  jury.14  Where,  however,  the  facts  are  admitted  in 
the  pleadings  it  is  not  necessary  to  include  a  finding  on  them  in  a 
special  verdict.15  And  there  is  some  authority  to  the  effect  that  a 
special  verdict  need  not  include  findings  on  facts  which  are  undis- 
puted at  the  trial.16 

58.  Conclusions  of  Law. — A  special  verdict  should  find  the  facts  of 
the  case  essential  to  a  recovery,  and  not  conclusions  of  law,  which  are 
exclusively  for  the  court17  But  if  the  ultimate  facts  in  a  case  are 
such  that  reasonable  men  of  equal  intelligence  may  honestly  and 
rationally  differ  as  to  the  inferences  and  conclusions  to  be  drawn 
from  such  facts,  it  is  for  the  jury  to  determine,  in  a  special  verdict, 
what  the  inferences  are.  Such  an  inference  or  conclusion  is  itself  a 
fact  and  not  a  conclusion  of  law.18  On  the  other  hand,  if  the  ultimate 
facts  are  such  that  only  one  inference  may  be  drawn  from  them,  the 
conclusion  being  so  self  evident  that  no  one  would  question  it,  the 
jury  need  not  find  the  inferential  fact  also,  and  the  court  will  de- 
termine as  a  matter  of  law,  from  the  facts  found,  whether  such  ulti- 
mate facts  existed  or  not.10  Negligence  being  usually  a  mixed  ques- 
tion of  law  and  fact,  a  special  verdict  in  a  negligence  case  should 
deal  only  with  the  facts ;  in  such  cases  when  the  principal  or  ultimate 
facts  are  determined  by  the  jury,  it  then  becomes  the  function  of  the 
court  to  decide  as  a  question  of  law,  on  the  facts  found,  whether  or 
not  the  party  to  whom  negligence  was  imputed  was  negligent.20 
When,  however,  different  inferences  as  to  the  negligence  of  either 
party  may  reasonably  be  drawn,  the  determination  thereof  is  within 
the  province  of  the  jury.1    So  where  there  is  a  conflict  of  evidence  as 

14.  Hodges  v.  Eastern,  106  U.  S.  408,       Note:  24  L.R.A.(N.S.)  28  et  seq. 

1  S.  Ct.  307,  27  U.  S.  (L.  ed.)  169.  18.  Udell  v.   Citizens'   St.   B.   Co., 

15.  Note:  24  L.R.A.(N.S.)  35.  152  Ind.  507,  52  N.  E.  799,  71  A.  S. 

16.  Note:  24  L.R.A.(N.S.)  35.  R.  336. 

17.  Mumford  v.  Wardwell,  6  Wall.  Note:  24  L.R.A.(N.S.)  29. 
423,. 18  U.  S.  (L.  ed.)  756;  Louisville,  19.  Note:  24  L.R.A.(N.S.)  29. 
etc.,  R.  Co.  v.  Lynch,  147  Ind.  165,  44  20.  Louisville,  etc.,  R.  Co.  v.  Lynch, 
N.  E.  997,  46  N.  E.  471,  34  L.R.A.  293;  147  Ind.  165,  44  N.  E.  997,  46  N.  B. 
Tucker  v.  Hyatt,  151  Ind.  332,  51  N.  471,  34  L.R.A.  293. 

E.  469,  44  L.R.A.  129;  Jones  v.  Zolli-       Note:  24  L.R.A.(N.S.)  30. 
coffer,  4  N.  C.  645,  7  Am.  Dec.  708.  1.  Cleveland,  etc.,  R.  Co.  v.  Money- 
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to  the  proximate  cause  of  death  it  becomes  a  question  of  fact  for  the 
jury  and  a  finding  fixing  the  cause  justifies  a  judgment  thereon.8 
Whether  a  case  is  one  from  which  the  inference  of  negligence  may  be 
drawn  by  the  jury,  or  must  be  adjudged  as  a  matter  of  law  by  the 
court,  the  primary  facts  justifying  the  ultimate  inference  must  be 
found  in  either  event,  and  cannot  be  supplied  by  implication  or  in- 
tendment.8 Hence  a  special  verdict  finding  that  one  of  the  parties 
has  been  guilty  of  negligence  without  finding  the  primary  facts  on 
which  the  inference  is  based  is  a  mere  statement  of  a  conclusion  and 
will  not  support  a  judgment.4  Where  the  question  of  probable  cause 
in  an  action  for  malicious  prosecution  is  a  question  of  law  it  is  not 
necessary  that  a  jury  make  a  finding  as  to  it  in  order  to  justify  a  judg- 
ment for  the  plaintiff.6  On  the  other  hand  questions  of  fraud  or  its 
absence  are  questions  of  fact  and  must  be  found  and  stated  as  a  sub- 
stantive  fact;  merely  finding  and  stating  the  badges  of  fraud  are  not 
sufficient.6  However,  while  a  jury  should  not  find  conclusions  of  law, 
their  presence  in  a  special  verdict  will  not  vitiate  it,  if  ultimate  facts 
are  also  found  sufficient  to  support  the  judgment.  In  such  a  case  the 
conclusions  of  law  will  be  disregarded  by  the  court  in  applying  the 
law  to  the  facts  found.7  It  is  only  where  the  facts  found  by  the  jury 
in  a  special  verdict  are  such  that  two  or  more  inferences  may  be  rea- 
sonably drawn  therefrom  under  the  law,  that  the  finding  by  the  jury  ^ 
of  one  of  such  inferences  will  be  regarded  by  the  court.8  According- 
ly if  the  special  finding  by  the  jury  and  the  averments  of  the  com- 
plaint conclusively  show  that  one  of  the  .parties  was  free  from  negli- 
gence, a  finding  in  the  verdict  that  he  was  guilty^pf  negligence  will 
be  treated  merely  as  an  erroneous  conclusion  of  law,  and  will  be  given 
no  weight  in  determining  what  judgment  should  be  entered.8 

59.  Failure  to  Find. — A  failure  of  a  jury  to  find  affirmatively  and 
specifically  on  a  matter  alleged  in  a  pleading  and  in  issue  in  a 
special  verdict  is  equivalent  to  a  finding  against  such  allegation, 
being  the  same  as  finding  against  the  party  who  has  the  burden  of 
proof  on  that  issue.10    What  is  not  found  to  exist  is  presumed  not 

hnn,  146  Ind.  147,  44  N.  E.  1106,  34  law  and  when  a  mixed  question  of  law 

L.RJL  141.  and  fact,  see  Malicious  Prosecution, 

Note:  24  L.B.A.(N.S".)  32.  vol.  18,  pp.  58-69. 

2.  Travelers'  Ins.  Co.  v.  Bobbins,  65  6.  Note:  24  L.R.A.(N.S.)  33. 

Fed.  178,  27  U.  S.  App.  547,  12  C.  C.       7.  Cleveland,  etc.,  B.  Co.  v.  Money- 
A.  544,  27  L.R.A.  629.  hnn,  146  Ind.  147,  44  N.  E.  1106,  34 

3.  Conner  v.   Citizens'   St.  B.  Co.,  L.B.A.  141. 

105  Ind.  62,  4  N.  E.  441,  55  Am.  Bep.  Note:  24  L.B.A.(N.S.)  28,  32. 

177.  8.  Note:  24  L.B.A.(N.S.)  30. 

Note:  24  L.R.A.(N.S.)  30.  9.  Fick  v.  Chicago,  etc.,  B.  Co.,  68 

4.  Note:  24  L.B.A.(N.S.)  30.  Wis.  469,  32  N.  W.  527,  60  Am.  Bep. 

5.  Tucker  v.  Hyatt,  151  Ind.  332,  51  878. 

N.  E.  469,  44  L.B.A.  129.    As  to  when       Note:  24  L.B.A.(N.S.)  32. 
probable  cause  is  purely  a  question  of      10.  Dennis  v.  Louisville,  etc.,  B.  Co., 
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to  exist11  Therefore  a  failure  to  pass  on  special  issues  will  not  vitiate 
a  general  verdict  supported  by  evidence  on  other  points  involving  the 
same  questions.18  Nor  will  a  failure  to  answer  a  special  interrogatory 
as  to  an  immaterial  fact  prevent  receiving  the  verdict.18  If  the  special 
verdict  fails  to  find  material  facts,  within  the  issue,  which  were  es- 
tablished by  the  evidence,  it  is  not  ground  for  a  venire  de  novo.14 
And  the  court  should  not  coerce  the  jurors  into  making  such  finding 
by  requiring  them  to  retire  and  insert  in  their  special  verdict  certain 
facts  specified,15  but  the  proper  remedy  in  such  cases  is  by  motion  for 
a  new  trial  by  the  party  aggrieved.16 

60.  Formal  Conclusion. — It  is  proper  practice  for  a  special  verdict 
to  contain  a  formal  conclusion,  such  as  "if  on  the  facts  found,  the 
law  is  with  the  plaintiff,  then  we  find  for  the  plaintiff;  if  the  law  is 
with  the  defendant,  then  we  find  for  the  defendant."  17  While  such 
a  conclusion  is  proper  and  is  the  usual  practice,  the  prevailing  if  not 
universal  rule  now  seems  to  be  that  where  the  facts  found  are  prop- 
erly stated  in  a  special  verdict,  the  omission  of  mere  formal  statements 
or  the  usual  formal  conclusion  will  not  vitiate  it.18 

61.  Construction. — A  special  verdict  should  be  construed  reason- 
ably and  fairly,  giving  no  heed  to  slight  defects  and  subtle  and  re- 
fined distinctions,  and  giving  no  aid  by  intendment  or  inference 
other  than  that  which  necessarily  follows.19     A  pleading  does  not 

116  lad.  42,  18  N.  £.  179,  1  L.R.A.  883  and  note,  2  L.B.A.  520;  Jones  v. 

448 ;  Louisville,  etc.,  R.  Co.  v.  Buck,  Castler,  139  Ind.  382,  38  N.  E.  812,  47 

116  Ind.  566, 19  N.  E.  453,  9  A.  S.  R.  A.  S.  R.  274;  Shirk  v.  Neible,  156  Ind. 

883  and  note,  2  iftt.A.  520;   Louis-  66,  59  N.  E.  281,  83  A.  S.  R.  150; 

ville,  etc.,  R.  Co.  v.  Hart,  119  Ind.  273,  Adams  v.  Main,  3  Ind.  App.  232,  50 

21  N.  E.  753,  4  L.R.A.  549;  Jones  v.  A.  S.  R.  266. 

Casler,  139  Ind.  382,  38  N.  E.  812,  47  •    15.  Pittsburgh,  etc.,  R.  Co.  v.  Mont- 

A.   S.  R.  274;   Shirk  v.  Neible,  156  gomery,  152  Ind.  1,  49  N.  E.  582,  71 

Ind.  66,  59  N.  E.  281,  83  A.  S.  R.  150 ;  A.  S.  R.  301,  69  L.R. A.  875. 
Chicago,  etc.,  R.  Co.  v.  Ramsey,  168       16.  Louisville,  etc.,  R.  Co.  v.  Buck, 

Ind.  390, 81  N.  E.  79, 120  A.  S.  R.  379;  H6  Ind.  566, 19  N.  E.  453,  9  A.  S.  R. 

Meyer  v.  Green,  21  Ind.  App.  138,  51  883  *&&  note,  2  L.R.A.  520 ;  Louisville, 

N.  E.  942,  69  A.  S.  R.  344  and  note;  etc->  R-  Co-  v-  Hart»  119  Ind-  273>  21 

Bates  v.  Chicago,  etc.,  R.  Co.,  140  Wis.  **•  E-  7^>  4  L'£'A:  M9''  Plt^u?g5' 

235, 122  N.  W.  745, 133  A.  S.  R.  1069.  ?*'2n\  C°'  loo^^^i    o™    <& 

Note:  24  L.R.A.(N.S.)  58.  h  *9 vi -£•  g^J1  ^  ?'.  R\. ™ \  6,9 

ii    TawMMA  «   Tfeonw;*..   o  tt.ii*„  L.R.A.  875;  Shirk  v.  Neible,  156  Ind. 

t    k^7!2?  oq^   n   '  ?«       7  ™>  59  N.  E.  281,  83  A.  S.  R.  150. 

^J8;  C^6*V,3xr^  S*'  155'  ».  Mumford  v.  Wardwell,  6  Wall. 

Note:  4  L.R.A.(N.S.)  58.              ^  423,  18  U.  S.  (L.  ed.)  756. 

.12.  McMarshall  v.  Chicago,  etc.,  R:  Note.  24  L.R.A.(N.S.)  57. 

Co.,  80  la.  757,  45  N.  W.  1065,  20  A.  i8.  Louisville,  etc.,  R.  Co.  ▼.  Lucas, 

S.  R.  445.  119  ind.  583,  21  N.  E.  968,  6  L.R.A. 

13.  Union  Depot,  etc.,  Co.  v.  Lon-  193. 

doner,  50  Colo.  22,  114  Pac.  316,  33  Note:  24L.R.A.(N.S.)  58. 

L.R.A.(N.S.)  433.  19.  Hutchinson    t.    Kelly,    1    Rob. 

14.  LouisviUe,  etc.,  R.  Co.  v.  Buck,  (Va.)  123,  39  Am.  Dec.  250. 
116  Ind.  566, 19  N.  E.  453,  9  A.  S.  R.  Note:  24  L.R.A.(N.S.)  70. 
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supply  an  analogue  for  guidance  in  construing  and  giving  effect  to 
a  special  finding,  for  a  special  finding,  like  a  special  verdict,  a  series 
of  instructions  or  the  like,  must  be  considered  as  a  whole,  and  it  can- 
not be  dissected  into  fragmentary  parts  and  successfully  assailed  in 
detail  One  part  may  be  considered  in  connection  with  other  con- 
nected parts,  or  parts  referring  to  the  same  transaction,  and  if,  taken 
as  a  whole,  the  finding  legitimately  supports  the  judgment,  it  will  be 
upheld.*0  So,  facts  gathered  from  several  findings  of  a  special  ver- 
dict, although  not  stated  in  logical  or  consecutive  order,  must  be  con- 
sidered as  an  entirety,  and  not  in  fragmentary  parts.1  However,  the 
law  favors  special  verdicts  and  will  sustain  them  whenever  it  can  be 
done  consistently  with  the  rules  by  which  they  are  governed.* 
Hence,  where  the  findings  will  fairly  .admit  of  an  interpretation 
which  will  make  them  harmonious  with  one  another  and  with  the 
general  verdict,  that  interpretation  should  be  given,  rather  than  one 
which  will  overturn  and  destroy  both  the  findings  and  the  verdict.* 

VI.  Amendment  and  Correction  of  Verdict 

62.  By  Court  Generally. — A  verdict  in  a  civil  case  which  is  de- 
fective, or  erroneous  in  a  mere  matter  of  form,  not  affecting  the 
merits  or  the  rights  of  the  parties,  may  be  amended  by  the  court  to 
conform  it  to  the  issue,  and  give  effect  to  what  the  jury  unmistakably 
find.4  In  fact,  it  is  the  duty  of  the  judge  to  look  after  its  form  and 
substance,  so  as  to  prevent  a  doubtful  or  insufficient  finding  from 
passing  into  the  records  of  the  court1  And  every  reasonable  con- 
struction should  be  adopted  for  the  purpose  of  working  the  verdict 
into  form  so  as  to  make  it  dbrve.*  The  practice  of  amending  verdicts 
in  matters  of  form  is  one  of  long  standing,  and  is  based  on  principles 

20.  Cleveland,  etc.,  B.  Co.  v.  Closeer,  8  Ga.  201,  52  Am.  Dee.  393  and  note; 

126  Ind.  348,  26  N.  E.  159,  22  A  S.  R.  Hanse  v.  New  Orleans  Marine,  etc., 

593,  9  L.R.A.  754.  Ins.  Co.,  10  La.  1,  29  Am.  Dec.  456; 

1.  Louisville,  etc.,  R.  Co.  v.  Lynch,  Little  v.  Larrabee,  2  Greenl.  (Me.)  37, 
147  Ind.  165,  44  N.  E.  997,  46  N.  E.  n  Am.  Dec.  43;  Readfield  v.  Shaver, 
471,  34  L.B.A.  293;  De  Hardt  v.  At-  50  **e.  36>  79  Am.  Dec.  592;  Peabody 
chison,  etc,  R.  Co.,  100  Kan.  24,  163  J^Hewett,  52  Me.  33,  83  Am.  Dec.  486; 
Pac  650,  L.R.A.1917D  549.  ES8^  v;Sch?!tz'  LS,erg;A?"  (Pa>) 

2.  Wood  v.  McGuire,  17  Ga.  361,  63  iT**!,  T"  ,A  i^  ~ ;  McMahan  v- 
Am    Dec  246  and  note-   Pittsbu^h  McMahan>  13  Pa.  St.  376,  53  Am.  Dec. 

«*T  r  ^  ?  SLwwWn  4S1;  MurUand  v-  English,  214  Pa.  St. 
etc,  R.  Co  v.  Ruby,  38  Ind.  294,  10  325>'  63  Afcl  g82>  n|  A  'g   R  ?4?>  *fi 

^tLiTr   TWmWmi    ATiTon    Am.  Cas.  339;  Hutchinson  v.  Kelly,  1 

396,  28  Pac  173,  27  A.  S.  R.  300.  Notes:  1S  A.  g.  r.  753.  5  LBJL 

4.  Murphy  v.  Stewart,  2  How.  263,  755. 
11  U.  S.  (L.  ed.)  261;  Koon  v.  Phce-       5!  Note:  23  L.RJL  723. 
nix  Mut  L.  Ins.  Co.,  104  U.  S.  106,  26       6.  Wood  v.  McGuire,  17  Ga.  361.  63 
U.  S.  (L.  ed.)  670;  Settle  v.  Allison,   Am.  Dec  246  and  note. 
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of  the  soundest  protective  public  policy  in  furtherance  of  justice,  hav- 
ing no  tiling  to  do  with  the  real  merite  of  the  case.7  It  is  limited, 
however,  strictly  to  cases  where  the  jury  have  expressed  their  meaning 
ih  an  informal  manner.  The  court  has  no  power  to  supply  substan- 
tial omissions  and  the  amendment  in  all  cases  must  be  such  as  to 
make  the  verdict  conform  to  the  real  intent  of  the  jury.  The  judge 
cannot,  under  the  guise  of  amending  the  verdict,  invade  the  province 
of  the  jury  or  substitute  his  verdict  for  theirs.  After  the  amendment 
the  verdict  must  be  not  merely  what  the  judge  thinks  it  ought  to  have 
been,  but  what  the  jury  intended  it  to  be.  Their  actual  intent,  and 
not  his  notion  of  what  they  ought  to  have  intended,  is  the  thing  to 
be  expressed  and  worked  out  by  the  amendment.8  Thus,  while  the 
court  may  correct  a  formal  error  in  a  verdict  such  as  the  use  of  the 
word  "account"  for  "count,"  9  or  an  error  appearing  as  a  matter  of 
mere  calculation,10  or  may  add  the  amount  of  recovery  where  it  is 
manifest  that  the  jury  intended  to  find  for  a  certain  amount,  as  for 
instance  in  an  action  of  a  promissory  note  where  the  defense  is  no 
consideration  and  the  jury  simply  find  for  the  plaintiff,11  yet  it  can- 
not amend  a  verdict  in  an  action  for  damages  which  finds  simply  "for 
the  plaintiff,"  without  stating  the  damages,  or  the  amount  the  plaintiff 
is  entitled  to  recover.  Such  a  verdict  is  pot  merely  informal  so  that 
the  court  can  mold  it  into  proper  shape  by  referring  to  the  pleadings 
and  issues,  but  it  is  substantially  defective.19  In  criminal  as  well  as 
civil  cases,  a  verdict  is  amendable  with  respect  to  matters  of  mere 
form  when  made  with  the  consent  of  the  jury.  *  Such  indeed  is  the 
duty  of  the  court,  it  being  incumbent  on  the  judge  to  look  after  the 
form  and  substance  of  a  verdict  in  order  to  prevent  a  doubtful  or  in- 
sufficient finding  from  passing  into  the  records  of  the  court.1*  So 
the  omission  of  words  which  are  merely  technical  may  be  supplied  by 
the  court.14 

63.  Adding  Interest. — When  the  jury  by  their  verdict  allow  inter- 
est without  computing  it,  but  it  can  be  ascertained  by  a  mathematical 
calculation,  either  from  data  given  in  the  verdict  itself,  or  furnished 
by  tne  pleadings  or  other  records  of  the  case,  it  would  seem  to  be  un- 
questioned that  the  court  may  make  the  computation,  and  add  the 
amount  of  interest  to  the  verdict.1*    Even  when  no  mention  of  inter- 

7.  Murphy  v.  Stewart,  2  How.  263,  11.  Parks  v.  Turner,  12  How.  39, 13 
11  U.  S.  (L.  ed.)  261.  U.  S.  (L.  ed.)  883. 

8.  Wood  v.  McGuire,  17  Ga.  361,  63  12.  Gaither  .v.  Wilmer,  71  Md.  361, 
Am.  Dec.  246  and  note;  Minot  v.  Bos-  18  Atl.  590,  17  A.  S.  R.  642,  5  L.R.A. 
ton,  201  Mass.  10,  86  N.  E.  783,  25  756. 

L.R.A.(N.S.)  311.  13.  Minot  v.  Boston,  201  Mass.  10. 

9.  Roberts  v.  State,  14  Ga,  8,  58  Am.  86  N.  E.  783,  25  L.R.A.(N.S.)  311. 
Dec.  528.  Note:  23  L.R.A.  723. 

10.  Hanse  v.  New  Orleans  Marine,  14.  Com.  v.  Judd,  2  Mass.  329,  3 
etc.,  Ins.  Co.,  10  La.  1,  29  Am.  Dec.   Am.  Dec.  54. 

456.  15.  Note:  25  L.R.A.(N.S.)  311. 
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est  is  made  in  the  verdict,  but  it  is  clearly  apparent  that  the  prevail* 
ing  party  is  entitled  to  interest  on  the  amount  found  in  the  verdict, 
and  it  is  unquestionably  clear  that  the  jury  allowed  no  interest,  or 
where  the  court  reserved  the  question  of  the  allowance  of  interest 
until  after  verdict,  and  the  dates  from  which  and  to  which  interest 
should  be  allowed  are  clearly  ascertainable  from  the  verdict  or  uncon* 
troverted  facts,  and  the  rate  is  fixed,  the  court  may  make  the  compu- 
tation and  add  the  interest  so  found  to  the  sum  found  in  the  verdict, 
and  render  judgment  for  the  aggregate  amount.16  Under  a  statute 
relating  to  special  verdicts,  the  power  of  the  court  to  add  interest  to 
the  verdict  from  the  time  when,  according  to  the  evidence,  the 
amount  became  due,  has  also  been  recognized.  The  special  verdict 
must,  however,  show  a  state  of  facts  which  entitles  the  plaintiff  to 
interest17  -And  a  mistake  in  a  verdict  by  which  the  jury  omitted  to 
give  interest  may  be  cured  in  equity.18  Occasions  for  the  exercise  of 
the  power  of  the  court  to  add  interest  to  a  verdict  occur  in  actions  on 
overdue  promissory  notes,  in  which  interest  is  incident  to  the  prin- 
cipal specified  in  the  note ; 19  and  in  condemnation  proceedings  inter- 
est is  often  added  to  the  verdict,  which  usually  merely  determines  the 
value  of  the  property  at  the  time  possession  was  taken  and  does  not 
undertake  to  compensate  the  owner  for  being  deprived  of  his  property 
in  the  interval.20  But  in  order  to  warrant  the  adding  of  interest  by 
the  court  in  any  case,  the  plaintiff's  right  to  interest  must  not  depend 
on  a  contingency,  but  must  be  clear.1  Nor  has  the  court  power  to  add 
interest  where  no  claim  for  interest  has  been  made.*  Furthermore, 
even  if  the  plaintiff  is  entitled  to  interest,  none  can  be  added  unless  it 
is  clear  that  the  verdict  does  not  include  interest.*  If,  therefore,  there 
is  nothing  in  the  record  from  which  it  can  be  definitely  ascertained 
that  the  jury  did  not  take  into  consideration  the  question  of  interest 
in  fixing  the  amount  of  their  verdict,  the  court  cannot  add  interest  to 
the  sum  found  by  the  jury.4  In  such  cases  it  will  be  presumed  that 
they  included  interest.*  The  power  of  the  court  to  add  interest  to  the 
verdict  is  based  on  the  assumption  that  the  jury  failed  to  give  to  the 
successful  party  that  which  the  law  allows  him.  It  would  follow 
therefore  that  in  cases  in  which  the  awarding  of  interest  is  in  the  dis- 

16.  St  Lotus,  etc.,  R.  Co.  v.  Oliver,       Note:   25   L.R.A.(N.S.)    317. 

17  Okla.  589,  87  Pac.  423,  10  Ann.  1.  Notes:  25  L.R:A.(N.S.)  314;  10 

Cas.  748  and  note.  Ann.  Cas.  753. 

Note:25L.R.A.(N.S.)  314.  2.  Notes:  25  L.R.A.(N.S.)  316;  10 

17.  Note :  10  Ann.  Cas.  753.  Ann.  Cas.  753. 

18.  Cohen  v.  Dnbose,  4  Harp.  Eq.  3.  Note:  10  Ann.  Cas.  753. 

(8.  C.)  102, 14  Am.  Dec.  709.  4.  Minot  v.  Boston,  201  Mass.  10,  86 

19.  Notes:  25  L.RJL(N.S.)  312;  10  N.  E.  783,  25  L.R.A.(N.S.)  311  and 
Ann.  Cas.  753.  note. 

20.  St.  Louis,  etc.,  R.  Co.  v.  Oliver,  6.  Blackwell,  etc,  R.  Co.  v.  Bebont, 
17  Okla.  589,  87  Pac  423, 10  Ann.  Cas.  19  Okla,  63,  91  Pac  877, 14  Ann.  Cas. 
748  and  note.  1145. 
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cretion  of  the  jury,  the  court  has  no  power  to  add  interest.*  It  cannot 
itself  correct  the  verdict  if  the  interest  was  omitted,  not  by  mistake, 
but  wilfully.  Thus,  if  the  jury  wilfully  ignore  the  instruction  of  the 
court  to  bring  in  a  verdict  for  interest  in  favor  of  plaintiff,  if  they 
find  for  him  at  all,  and  bring  in  a  verdict  for  the  principal  sum  only, 
it  is  the  duty  of  the  court  on,  or  even  without,  request,  to  direct 
them  to  correct  their  verdict  in  accordance  with  the  directions  given, 
but  the  court  cannot  itself  correct  it  by  adding  the  interest.7  It  has 
also  been  held,  at  least  in  cases  in  which  the  right  to  interest  is  not  so 
clear  as  to  be  incidental  to  the  verdict,  that  statutes  which  provide 
that  the  jury  shall  determine  the  amount  of  recovery  have  the  effect 
of  making  the  awarding  of  interest  discretionary  with  the  jury  and 
of  preventing  the  court  from  adding  the  interest  to  the  verdict.8 

64.  By  Jury  Generally. — The  law  allows  the  jury  all  reasonable 
opportunity,  before  their  verdict  is  put  on  record  and  they  are  dis- 
charged, to  discover  and  declare  the  truth  according  to  the  judgment. 
Before  they  have  been  dismissed  from  their  relation  to  the  case  as 
jurors  in  it,  their  power  over  their  verdict  remains,  and  their  right 
to  alter  it  so  as  to  conform  to  their  real  and  unanimous  intention 
and  purpose.9  And  it  may  be  stated  generally  that  when  a  jury  re- 
turn an  informal,  insensible,  or  a  repugnant  verdict,  or  one  that  is 
not  responsive  to  the  issues  submitted,  they  may  be  directed  by  the 
court  to  reconsider  it  and  bring  in  a  proper  verdict; 10  and  this  may 
be  done  with  or  without  the  consent  of  counsel u  and  should  be  done 
whether  requested  or  not18  The  rule  applies  to  special  as  well  as  gen- 
eral verdicts.1*    The  practice  is  really  only  an  application  of  the  set- 

6.  Note:  10  Ann.  Cas.  753.  v.  Wilmer,  71  Md.  361,  18  AfL  590, 

7.  Note:  25  L.R.A.(N.S.)  314.  17  A.  S.  R.  542,  5  L.RA.  756;  Burke 

8.  Note:  10  Ann.  Cas.  753.  v.  Hodge,  211  Mass.  156,  97  N.  E. 

9.  Nomaqne  v.  People,  Breese  (HI.)  920,  Ann.  Cas.  1913B  381;  Warner 
145, 12  Am.  Dec.  157;  Gaither  v.  Wil-  v.  New  York  Cent.  R.  Co.,  52  N.  Y. 
mer,  71  Md.  361,  18  Atl.  590,  17  A.  S.  437,  11  Am.  Rep.  724;  Pearce  v.  Mc- 
R.  542,  5  L.R.A.  756;  Roat  v.  Sher-  Clenaghan,  5  Rich.  L.  (S.  C.)  178,  55 
wood,  6  Johns.  (N.  Y.)  68,  5  Am.  Dec.  Am.  Dec.  710;  Rex  v.  Bnrdell,  11 
191;  Warner  v.-  New  York  Cent.  R.  Ont.  L.  Rep.  440,  6  Ann.  Cas.  454  and 
Co.,  52  N.  Y.  437,  11  Am.  Rep.  724;  note. 

Owens  v.  Southern  R.  Co.,  123  N.  C.  Notes:  5   L.RA.    757;    23    L.R.A. 

183,  31  S.  E.  383,  68  A.  S.  R.  821  727. 

and    note;    Walters    v.    Junkins,    16  11.  Gaither  v.  Wilmer,  71  Md.  361, 

Serg.  &  R.   (Pa.)'  414,  16  Am.  Dec  18  Atl.  590, 17  A.  S.  R,  542,  5  L.R.A. 

585.  756. 

Note:  23  L.RA.  727.  12.  Owens   v.    State,   82  Miss.  18, 

10.  Grant  v.  State,  33  Fla.  291,  14  33  So.  718,  21  L.RA.(N.S.)  782. 
So.  757,  23  L.R.A.  723  and  note;  13.  Guidry  v.  Morgan's  Louisiana, 
Blalock  v.  Waldrup,  84  Ga.  145,  10  etc.,  R.,  etc.,  Co.,  140  La.  1007,  74 
S.  E.  622,  20  A.  S.  R.  350;  Stewart  So.  534,  L.R.A.1917D  962;  Wightman 
v.  Henningsen  Produce  Co.,  88  Kan.  v.  Chicago,  etc.,  R.  Co.,  73  Wis.  169, 
521,  129  Pac.  181,  Ann.  Cas.  1914B  40  N.  W.  689,  9  A.  S.  R.  778,  2  L.R.A. 
701,   50   L.R.A. (N.S.)    Ill;    Gaither  185. 
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tied  rule  that  until  the  verdict  has  been  recorded,  or  the  jury  have 
been  discharged  as  unable  to  agree,  their  connection  with  the  case 
has  not  come  to  an  end.  Even  though  not  polled,  they  may  be  sent 
back  after  having  announced  their  verdict,  if  the  trial  judge  is  not 
satisfied  that  they  have  given  the  case  proper  consideration,  where 
they  do  not  insist  on  their  verdict,  as  announced,  being  recorded.14 
Thus  when  the  verdict  is  guilty  as  charged,  in  an  indictment  for 
murder,  and  the  statute  requires  the  degree  of  the  offense  to  be  ascer- 
tained by  the  jury,  the  court  may  tell  the  jury  that  their  verdict  is 
not  in  proper  form,  and  that  they  must  retire  and  designate  in  which 
degree  they  find  the  prisoner  guilty.11  The  rule  has  also  been  applied 
where  the  jury,  by  mistake,  has  rendered  a  verdict  for  the  defendant, 
and  the  mistake  is  immediately  discovered,  and  attention  called  to  it. 
In  such  a  case  the  jury  were  directed  to  retire  and  correct  the  verdict, 
so  as  to  make  it  stand  in  favor  of  the  plaintiff  as  was  originally  in- 
tended.1* And  a  direction  to  the  jury  in  an  action  for  obstructing  a 
private  way,  where  they  have  returned  a  general  verdict  for  the  plain- 
tiff without  adding  damages,  to  amend  the  verdict  so  as  to  give  some 
damages,  is  not  error.17  But  where  a  verdict  which  fails  to  respond 
completely  to  the  issues  is  returned  before  a  judge  who  was  not  pres- 
ent when  the  case  was  tried  it  must  be  received  and  entered  just  as 
the  jury  returned  it,  as  such  a  judge  is  not  in  a  position  to  give  the 
jury  fall  and  apt  instructions  as  to  the  corrections  which  should  be 
made.18  When  the  jurors  are  sent  back  to  reconsider  their  verdict  they 
may  amend  it  not  only  by  correcting  a  mistake  in  form  or  by  making 
plain  that  which  was  obscure,  but  they  may  alter  it  in  substance  if 
they  so  agree.19  The  case  is  still  in  their  hands  on  their  second  re- 
tirement, and  not  being  bound  by  their  former  action,  they  are  at 
liberty  to  review  the  case  and  bring  in  an  entirely  new  verdict.10 
While  it  is  entirely  clear  that  the  trial  judge  may  send  a  jury  back 
to  the  consultation  room  for  the  purpose  of  correcting  their  finding 
as  to  matters  of  informality  and  uncertainty,  and  where  the  issue 
has  not  been  passed  on  by  them,  yet  the  judge  must  not  even  suggest 
the  alteration  of  a  verdict  in  substance.  The  action  of  the  judge  in 
the  correction  of  verdicts  should  be  taken  with  great  caution.  He 
must  not  throw  the  weight  of  his  influence  into  the  deliberations  of 
the  jury  as  to  matters  exclusively  within  their  province.1 

• 

14.  Rex  v.  Burdell,  11  Ont,  L.  Rep.  18.  State  v.  Allen,  69  Miss.  508, 10 
440,  6  Ann.  Gas.  454.  So.  473,  30  A.  S.  R.  563. 

15.  Grant  v.  State,  33  Fla.  291,  14  19.  Warner  v.  New  York  Cent.  R. 
So.  757,  23  L.R.A."  723  and  note.  Co.,  52  N.  Y.  437,  11  Am.  Rep.  724. 

16.  Blalock    y.    Waldnip,    84    Ga.  20.  Grant  v.  State,  33  Fla,  291,  14 
145,  10  S.  E.  622,  20  A.  S.  R.  350.  So.  757,  23  L.R.A.  723  and  note. 

17.  Pearce  v.  McClenaghan,  5  Rich.  1.  Grant  v.  State,  33  Fla.  291,  14 
L.  (S.  C.)  178,  55  Am.  pee.  710.'  So.  757,  23  L.R.A.723  and  note. 

891 


65  VERDICT  27  R.  C.  L. 

65.  Sealed  Verdict. — A  verdict  in  a  civil  action  which  is  merely 
irregular  for  defects  in  form,  whether  sealed  or  not  and  whether  the 
jury  have  separated  or  not,  may,  before  it  is  recorded,  be  recommitted 
to  them  for  correction.  If  the  verdict  is  indefinite  the  jury  may  re- 
tire and  make  it  more  explicit,*  as  for  example  to  calculate  the  inter- 
est where  they  have  found  for  the  plaintiff  for  a  sum  certain,  "with 
interest ;"  *  or  where  the  verdict  fails  to  express  the  amount  intended 
to  be  found,  they  may  be  sent  back  with  instruction  to  find  the 
amount.4  Similarly  adding  the  number  of  weeks  for  which  recovery 
is  to  be  had,  about  which  there  is  no  controversy,  to  a  verdict  fixing 
the  amount  to  be  allowed  per  week  under  a  contract  for  support,  is  a 
correction  of  a  merely  formal  defect,  which  may  be  made  after  the 
jury  have  sealed  the  verdict  and  separated.6  And  it  has  t>een  held  that 
the  verdict  may  be  corrected  in  substance  as  well  as  in  form,f  though 
there  is  some  authority  to  the  effect  that  where  a  juror  dissents  from 
a  sealed  verdict  the  proper  practice  is  to  treat  it  as  a  mistrial  and  dis- 
charge the  jury.7  The  right  to  amend  a  verdict  defective  in  matters 
of  form  extends  to  verdicts  in  criminal  as  well  as  in  civil  cases.  By 
permitting  a  jury  to  separate  after  they  have  agreed  on  a  verdict,  and 
before  it  is  returned  into  court,  nothing  is  waived  either  as  to  the 
power  or  duty  of  the  court  to  have  the  verdict  amended  if  it  prove  de- 
fective, or  as  to  the  right  of  either  party  to  object  to  its  reception  as 
an  incomplete  or  imperfect  verdict.8.  In  criminal  cases,  however,  the 
right  to  amend  or  correct  a  sealed  verdict  is  limited  to  such  correction 
or  amendment  as  will  make  the  oral  verdict  given  in  court  by  the  re- 
assembled jurors  correspond  substantially  with  the  sealed  verdict.9 
In  a  civil  action,  if  the  written  verdict  does  not  pass  on  the  whole  case, 
or  the  jury  refuse  to  affirm  it,  the  court  may  send  them  out  again,  and 
a  fuller  or  different  verdict  afterward  returned  will  be  good.  But  in 
a  criminal  case,  the  oral  verdict  pronounced  by  the  foreman  in  opea 
court  cannot  be  received  unless  it  is  shown  to  accord  substantially 
with  the  form  sealed  up  by  the  jury  before  their  separation.10    The 

2.  Warner  v.  New  York  Cent.  R.   87  N.  W.  709,  55  LJELA.  261. 

Co.,  52  N.  Y.  437,  11  Am.  Rep.  724;  6.  Com.  v.  Tobin,  125  Mass.  203,  28 

Jantzen  v.  Emanuel  German  Baptist  Am.  Rep.  220. 

Church;  27  Okla.  473,  112  Pac  1127,  Note:  5  Ann.  Cas.  394. 

Ann.  Cas.  1912C  659 ;  Kramer  v.  Kia-  7.  Kramer  v.   Easter,  187  Pa.   St. 

ter,  187  Pa.  St.  227,  40  Atl.  1008,  44  227,  40  Atl.  1008,  44  L.R.A.  432. 

L.R.A.  432.  8.  Notes:  23  L.R.A.  732;  3  L.R.A. 

Note:  5  Ann.  Cas.  394.  (N.S.)  1086;  5  Ann.  Cas.  395. 

3.  Kramer  v.   Easter,  187  Pa.   St.  9.  Koch  v.  State,  126  Wis.  470, 106 
227,  40  Atl.  1008,  44  L.R.A.  432.  N.  W.  531,  5  Ann,  Cas.  389  and  note, 

4.  Mitchell  v.  Langley,  143  Ga.  827,  3  L.R.A.(N.S.)  1086  and  note. 
85  S.  E.  1050,  Ann.  Cas.  1917A  469,  Note :  23  L.R.A.  732. 
L.R.A.1916C  1134.  10.  Com.  v.  Tobin,  125  Mass.  203, 

Note :  5  Ann.  Cas.  394.     ""  28-  Am.  Rep.  220. 

6.  Wright  v.  Wright,  114  la.  748, 
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limitation  is  based  on  the  salutary  rule  that  whatever  tends  to  sub- 
ject a  jury  to  temptation  or  improper  influence  during  the  trial,  and 
especially  after  they  have  retired  for  deliberation,  should  be  jealously 
guarded  against,  to  the  end  that  the  accused  may  be  protected  in  his 
constitutional  right  of  a  fair  trial  by  an  impartial  jury ;  and  to  allow 
the  jury  after  they  had  separated  and  mingled  with  the  public  to 
make  practically  a  new  verdict  would  be  a  dangerous  practice,  and 
contrary  to  a  correct  administration  of  the  criminal  law.11  A  verdict 
which  has  been  sealed  and  delivered  to  the  clerk  during  a  recess  of  the 
court  may  at  the  request  of  the  foreman  be  returned,  unopened  and 
unannounced,  to  the  jury  for  correction  in  matter  of  form  only,  and 
when  corrected,  received  as  the  verdict  of  the  jury.1*  And  a  sealed 
verdict  finding  defendant  guilty  on  the  first  and  second  counts  of  an 
indictment  containing  four  .counts,  being  good  before  amendment, 
is  not  rendered  bad  by  allowing  the  addition  of  the  words  "not  guilty 
on  the  third  and  fourth  counts."  u 

66.  Verdict  Apportioning  Damages. — There  is  some  conflict  as  to 
whether  a  verdict  against  joint  tortfeasors  which  assesses  the  damages 
severally  can  be  cured  or  corrected.  While  there  is  some  authority  to 
the  effect  that  such  apportionment  of  damages  is  an  essential  part  of 
the  verdict  which  cannot  be  disregarded  as  surplusage  and  therefore 
no  judgment  can  be  entered  thereon,  it  is  generally  held  that  the 
irregularity  is  not  fatal  and  may  be  cured  by  amendment  or  correc- 
tion.14 The  question  as  to  the  manner  in  which  the  irregularity  of  a 
verdict  severing  the  damages  found  against  joint  tortfeasors  may  be 
cured  arises  in  two  different  ways,  according  to  the  form  in  which  the 
verdict  is  rendered.  Thus  where  the  verdict  is  that  the  plaintiff  re- 
cover of  the  defendants  a  certain  sum,  followed  by  an  apportionment 
of  such  damages  among  the  several  tortfeasors,  this  fixes  the  plaintiff's 
right  to  recover  the  full  amount  against  the  guilty  parties,  and  the 
trial  court  may  receive  the  verdict  and  amend  it  by  striking  out  as 
surplusage  all  after  the  finding  of  the  joint  liability,15  or  it  may  re- 
turn the  verdict  to  the  jury  for  correction.10  Where  a  several  judg- 
ment is  rendered  against  each  defendant  on  such  a  verdict,  it  is  not 
necessary  to  enter  a  reversal  because  of  the  erroneous  form  in  which 
it  was  entered,  since  it  can  be  corrected  by  a  direction  of  either  the 

11.  Koch  v.  State,  126  Wis.  470, 106  A.  S.  R.  996,.  12  Ami.  Cas.  632,  10 
N.  W.  631,  6  Ann.  Cas.  389,  3  L.R.A.  L.RA.(N.S.)  191  and  note. 

(N.S.)  1086.  .     15.  Central  Pass.  R.  Co.  v.  Kuhn, 

12.  People  v.  Duffek,  163  Mich.  196,  86  Ky.  578,  6  S.  W.  441,  9  A.  S.  R. 
128  N.  W.  245,  31  L.R.A.(N.S.)  1005.  309;  Nashville  R.,  etc.,  Co.  v.  Trawick, 

13.  Koch  v.  State,  126  Wis.  470,  118  Tenn.  273,  99  S.  W.  695,  121  A. 
106  N.  W.  531,  5  Ann.  Cas.  389,  3  S.  R.  996, 12  Ann.  Cas.  532, 10  L.R.A. 
L.R.A.(N.S.)  1086.  (N.S.)  191  and  note. 

14.  Nashville  R.,  etc.,   Co.  ▼.  Tra-  16.  Note:  10  L.R.A.(N.S.)  192. 
wick,  118  Tenn.  273,  99  S.  W.  695, 121  . 
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appellate  or  the  trial  court,  making  the  judgment  conform  to  the  es- 
tablished rule  in  such  cases.17  But  a  different  question  is  presented 
where  the  jury  simply  assesses  damages  against  each  of  the  defend- 
ants, in  which  event  the  decisions  indicate  two  methods  of  curing  the 
irregularity.  According  to  one  line  of  cases,  the  plaintiff  may  elect 
his  best  damages  and  enter  judgment  for  such  sum  against  all  the  de- 
fendants found  guilty  jointly.18  The  reasoning  on  which  such  prac- 
tice is  based  is  that  the  damages  assessed  against  one  being  the  finding 
of  the  jury  as  to  the  damages  which  the  plaintiff  has  sustained,  the 
law  draws  the  inference  that  all  the  joint  tortfeasors  are  liable,  for 
such  sum.19  While  a  remittitur  may  be  entered  of  the  smaller  sum 
or  sums  found,  such  entry  has  been  held  to  be  only  a  matter  of  form, 
the  entry  of  a  joint  judgment  against  all  for  the  larger  sum  being  per 
se  an  election  to  take  judgment  against,  all  and  for  that  sum  only.10 
According  to  another  line  of  decisions,  however,  where  the  jury- 
merely  assess  several  damages  against  joint  tortfeasors,  the  plaintiff 
may  select  which  one  he  will  take  judgment  against,  and  enter  a 
nolle  prosequi  as  to  the  others.1  The  reason  assigned  for  this  is 
that,  as  such  actions  are  several  as  well  as  joint,  and  as  the  plaintiff 
might  therefore  have  originally  commenced  his  action  against  one 
only,  and  proceeded  to  judgment  and  execution  against  him,  so  he 
may,  after  verdict  against  several,  elect  to  take  his  damages  against 
either  of  them.2 

67.  Time  within  Which  Verdict  May  Be  Amended. — There  is  a 
doubt  of  the  power  of  the  court  to  amend  a  verdict  with  respect  to 
matters  of  mere  form  after  the  discharge  of  the  jury,  and  even  after 
the  end  of  the  term  at  which  the  case  was  tried.  Thus,  a  general  ver- 
dict on  a  declaration  containing  several  counts,  all  for  the  same  cause 
of  action,  one  of  which  is  fatally  defective,  may  be  amended  at  a 
subsequent  term  by  an  examination  of  the  minutes  of  the  judge,  and 
judgment  may  be  entered  only  on  the  good  counts.*  In  fact,  there  is 
no  time  absolutely  fixed  within  which  a  verdict  may  be  amended  by 
the  court.  All  that  is  required  is  that  the  application  for  amendment 
should  be  made  within  a  reasonable  time  and  when  no  change  of 
circumstances   shall   have   occurred   to   render   it  inconvenient  or 

17.  Note:  10  L.R.A.(N.S.)  192.  Dec.  702;  Nashville  R.,  etc.,   Co.  ▼. 

18.  Nashville  R.,  etc.,  Co.  v.  Tra-  Trawick,  118  Tenn.  273,  99  S.  W.  695, 
wick,  118  Tenn.  273,  99  S.  W.  695,  121  A.  S.  R.  996, 12  Ann.  Cas.  532, 10 
121  A.  S.  R.  996, 12  Ann.  Cas.  532, 10  L.R.A.(N.S.)  191  and  note. 
L.R.A.(N.S.)  191  and  note.  2.  Warren   v.    Westrup,   44   Minn. 

19.  Note:  10  L.R.A.(N.S.)  192.  237,  46  N.  W.  347,  20  A.  S.  R.  578; 

20.  Note:  10  L.R.A.(N.S.)  192.  Holley  v.  Mix,  3  Wend.  <N.  Y.)  350, 
1.  St.  Louis,  etc.,  R.  Co.  v.  South,  20  Am.  Dec.  702. 

43  111.  176,  92  Am.  Dec.  103  and  note;       Note:  10  L.RA.(N.S.)  192. 
Warren  v.  Westrup,  44  Minn.  237,  46       3.  Minot  v.  Boston,  201  Mass.  10, 
N.  W.  347,  20  A.  S.  R.  578;  Holley  86  N.  E.  783,  25  L.R.A.(N.S.)  31L 
v.  Mix,  3  Wend.  (N.  Y.)  350,  20  Am. 
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inexpedient4  As  a  verdict  may  be  amended  by  the  court  before  a 
writ  of  error  is  brought,  it  is  amendable  after,  and  if  not  done  by  the 
inferior  it  may  be  done  by  the  superior  court.6  It  is  common  prac- 
tice to  amend  the  record  after  a  writ  of  error  has  been  brought,  or 
after  a  writ  has  been  argued  in  the  court  above,  and  sometimes  even 
after  judgment  in  the  court  of  error,  pending  its  session.  Especially 
in  cases  of  misjoinder  of  counts  which  are  incompatible  with  each 
other,  as  well  as  in  cases  where  there  are  several  counts,  some  of 
which  are  bad  and  some  good,  and  a  general  verdict  given  for  the 
plaintiff,  such  applications,  whefi  made  within  a  reasonable  time, 
are  usually  granted  after  error  brought  and  the  verdict  allowed  to  be 
amended  so  as  to  be  entered  on  the  good  counts,  or  on  the  counts  not 
incompatible  with  each  other.6  Similarly,  a  special  verdict  may  be 
amended  by  correcting  a  mistake  in  a  date,  after  an  appeal  or  writ 
of  error  prosecuted  to  the  appellate  court,  and  a  joinder  in  error  there, 
and  several  notices  of  argument.7  In  considering  the  nature  of  the 
amendment  to  be  made,  reference  may  be  had  to  the  notes  of  the 
judge  who  presided  at  the  trial,  or  to  any  other  satisfactory  evidence 
as  to  the  issues  actually  tried  and  the  actual  state  of  the  material  evi- 
dence.8 The  testimony  of  jurors  is  admissible  to  prove  that  a  mistake 
was  made  in  open  court,  by  the  clerk  in  entering,  or  the  court  in  di- 
recting a  verdict  different  from  that  found.9  But,  like  amendments 
made  before  the  discharge  of  the  jury,  the  power  of  the  court  is 
limited  to  the  correction  of  matters  of  form,  and  no  material  alteration 
in  the  substance  of  the  verdict  can  be  made  after  the  imperfect  verdict 
has  been  recorded  and  the  jury  have  separated.10  The  power  of  a  jury 
over  their  verdict,  unlike  that  of  the  court,  ceases  on  their  discharge. 
With  their  assent  to  the  verdict  as  recorded  their  functions  with  re- 
spect to  the  case  cease  and  the  trial  is  closed,  and  after  the  verdict 
is  received  and  the  jury  discharged  the  control  of  the  jury  is  at  an 
end,  and  they  cannot  be  recalled  to  alter  or  amend  it.11  Hence  the 
refusal  of  the  judge  to  make  a  special  inquiry  of  the  jury,  on  the 

4.  Murphy  v.  Stewart,  2  How.  263,  756;  Jackson  v.  Dickenson,  15  Johns. 

11  U.  S.  (L.  ed.)  261;  Clark  v.  Lamb,  (N.  Y.)  309,  8  Am.  Dec.  236. 

8  Pick.  (Mass.)  415, 19  Am.  Dec.  332.  10.  Settle  v.  Alison,  8  Ga.  201,  52 

6.  Rambo  v.  Wyatt,  32  Ala.  363,  70  Am.  Dec.  393  and  note;  Gaither  v. 
Am.  Dec.  544;  Friedly  v.  Scheetz,  9.  Wilmer,  71  Md.  361,  18  Atl.  590,  17 
Serg.  &  R.  (Pa.)  156, 11  Am.  Dec.  691.  A.  S.  R.  542,  5  L.R.A.  756. 

6*  Murphy  v.  Stewart,  2  How.  263,  Note :  23  L.R.A.  732. 

11  U.  S.  (L.  ed.)  26L  11.  Settle  v.  Alison,  8  Ga.  201,  52 

7.  Rew  v.  Barker,  2  Cow.  (N.  Y.)  Am.  Dec.  393  and  note;  Rigg  v.  Cook, 
408,  14  Am.  Dec.  515.  4  Gilman  (111.)  336,  46  Am.  Dec.  462; 

8.  Murphy  v.  Stewart,  2  How.  263,  Warner  v.  New  York  Cent.  R.  Co.,  52 
11  U.  S.  (L.ed.)  261;  Minot  v.  Bos-  N.  Y.  437,  11  Am.  Rep.  724;  Walters 
ton,  201  Mass.  10,  86  N.  E.  783,  25  v.  Junkins,  16  Serg.  &  R.  (Pa.)  414> 
L.R.A.(N.S.)  311.  16  Am.  Dec.  585. 

9.  Gaither  v.  Wilmer,  71  Md.  361,  Note:  23  L.R.A.  732,  734, 
18  Atl'.  590, 17  A.  S.  R.  542,  5  L.R.A. 
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morning  after  they  had  rendered  their  verdict,  and  after  their  sep- 
aration, as  to  their  finding  on  a  particular  point,  constitutes  no* 
ground  of  exception,  because  the  inquiry  would  be  too  late.1* 

VIL  Impeachment  or  Support  of  Verdict 

General  Rules  and  Principles 

68.  Impeachment  by  Evidence  of  Jurors  Generally. — The  generally 
accepted  doctrine  is  that  the  testimony  or  affidavits  of  jurors  impeach- 
ing a  verdict  rendered  by  them  will  not  be  received  where  the  facts 
sought  to  be  shown  are  such  as  inhere  in  the  verdict.111  There  is  some 
authority,  however,  sustaining  the  doctrine  that  affidavits  of  jurors 
generally  are  admissible  in  a  motion  for  a  new  trial  to  prove  facts 
which  will  vitiate  their  verdict,14  but  the  doctrine  is  not  extended  to 
include  the  affidavits  of  jurors  to  the  effect  that  they  misunderstood 
the  court's  instructions,16  or  to  show  the  arguments  made  to  a  juror 
by  a  fellow  juryman.16  The  rule  prohibiting  the  impeachment  of 
their  verdict  by  a  jury  is  founded  in  sound  public  policy.  If,  after 
being  discharged  and  mingling  with  the  public,  jurors  are  permitted 

12.  Green  v.  Clay,  10  Allen  (Mass.)  236;  Nelms  v.  State,  13  Smedes  &  M. 
90,  87  Am.  Dec.  622.  (Miss.)  500,  53  Am.  Dec.  94  and  note; 

13.  Hyde  v.  United  States,  225  U.  S.  Hamblin  v.  State,  81  Neb.  148,  115  N. 
347,  32  S.  Ct.  793,  56  U.  S.  (L.  ed.)  W.  850,  16  Ann.  Cas.  569;  Southern 
1114,  Ann.  Cas.  1914A  614;  McDonald  Nevada  Gold,  etc.,  Min.  Co.  v.  Holmes 
v.  Pless,  238  U.  S.  264,  35  S.  Ct.  783,  Min.  Co.,  27  Nev.  107,  73  Pac.  759, 
59  U.  S.  (L.  ed.)  1300;  Wilson  v.  103  A.  S.  R.  759  and  note;  Blodgett 
Berryman,  5  Cal.  44,  63  Am.  Dec.  78  v.  Park,  76  N.  H.  435,  84  Atl.  42,  Ann. 
and  note;  Apthorp  v.  Backus,  Kirby  Cas.  1913B  853;  Egan  v.  Tulsa  First 
(Conn.)  407,  1  Am.  Dec.  26;  Clark' v.  Nat.  Bank,  (Okla.)  169  Pac.  621, 
Carter,  12  Ga.  500,  58  Am.  Dec.  485;  L.E.A.  1918C  145;  Murphy  v.  Mur- 
Forester  v.  Guard,  Breese  (111.)  74,  12  phy,  1  S.  D.  316,  47  N.  W.  142,  9 
Am.  Dec.  141  #and  note;  Smith  v.  L.R.A.  820  and  note;  State  v.  Kiefer, 
Eames,  3  Scam.  (111.)  76,  36  Am.  Dec.  16  S.  D.  180,  91  N.  W.  1117,  1  Ann. 
515;  Conner  v.  Winton,  8  Ind.  315,  65  Cas.  268;  Little  v.  Birdwell,  21  Ter. 
Am.  Dec.  761  and  note;  Palmer  v.  597,  73  Am.  Dec.  242;  Harris  v.  Hunt- 
People,  138  HI.  356,  28  N.  E.  130,  32  ington,  2  Tyler  (Vt.)  129,  4  Am.  Dec. 
A.  S.  R.  146;  Houky.  Allen,  126  Ind  728;  Newton  v.  Booth,  13  Vt.  320,  37 
568,  25  N.  E.  897,  11  KB. A.  706  and  Am#  Dec  596;  gtate  v  ^^  54  Wash 

SSteJ^G  AOQSXe\    ?  p    LPq      ^  342>  103  Pac-  420>  18  ***-  Cm-  972> 

note    GleaSn  v    Com     145  Ky   128  Bartlett  v'  Patton>  33  W'  Va'  1X>  ™ 

140%.  W^63,  Ann0ICw.  1913B  757;'  S' *\21'  L^V23^^  a  * 
State  v.  Cloud,  130  La.  955,  58  So.       »otflB:  24  Am.  Dec.  477;  46  A.  S.B. 

827,  Ann.   Cas.   1913D   1192;   Wood-  **»'.    _    _^     _  OL  ^       n    _ 

ward  v.  Leavitt,  107  Mass.  453,  9  Am.  ,  m14-  Crawford  v.  State,  2  Yerg 
Bep.  49;  Simmons  v.  Fish,  210  Mass.  (Tenn.)  60,  24  Am.  Dec.  467  and  note. 
563,  97  N.  E.  102,  Ann.  Cas.  1012D  15.  Norris  v.  State,  3  Humph. 
588;  St.  Martin  v.  Desnoyer,  1  Minn.  (Tenn.)  333,  39  Am.  Dec.  175. 
156,  61  Am.  Dec.  494;  Knowlton  v.  16.  Hughes  v.  State,  126  Tenn.  40, 
McMahon,  13  Minn.  386,  97  Am.  Dec.  148  S.  W.  543,  Ann.  Cas.  1913D  1262. 
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to  impeach  verdicts  which  they  have  rendered,  it  would  open  the  door 
for  tampering  with  jurors,  and  would  place  it  in  the  power  of  a  dis- 
satisfied or  corrupt  juror  to  destroy  a  verdict  to  which  he  had  deliber- 
ately given  his  assent  under  the  sanction  of  an  oath.  It  would  re- 
sult in  perjury  and  bribery  and  there  would  be  no  end  of  litigation  in 
cases  tried  before  juries.17  Such  testimony  is  excluded,  however,  not 
because  it  is  irrelevant  to  the  matter  in  issue,  but  because  experience 
has  shown  that  it  is  more  likely  to  prevent  .than  to  promote  the 
discovery  of  the  truth.18  Under  the  rule  as  stated  the  affidavits  of 
jurors  cannot  be  admitted  to  show  the  effect  of  a  colloquy  between 
the  court  and  a  juror,19  nor  anything  relating  to  what  passed  in  the 
jury  room  during  the  investigation  of  the  cause,20  such  for  instance  as 
threats  by  the  other  jurors  against  the  affiant  if  he  persisted  in  voting 
for  acquittal.1 

69.  Understanding  of  Jury  with  Respect  to  Particular  Hatters. — 
According  to  some  of  the  earlier  cases  the  fact  that  the  jurors  misun- 
derstood the  instructions  of  the  court  was  sufficient  ground  for  setting 
aside  the  verdict  and  granting  a  new  trial,  and  the  affidavits  of  the 
jurors  to  this  effect  were  admissible  to  impeach  the  verdict;  *  but  un- 
der the  later  and  more  generally  accepted  rule,  the  fact  that  the  jurors 
misunderstood  the  instructions  of  the  court  cannot  be  shown  in  an 
attempt  to  impeach  their  verdict.*  And  even  in  those  jurisdictions 
which  still  retain  the  earlier  rule  admitting  the  affidavits  of  jurors 
generally,  the  rule  is  not  extended  to  include  affidavits  showing  that 
the  jurors  misunderstood  the  court's  instructions.4  If  they  differ 
about  the  instructions  of  the  court,  they  should  come  into  court  and 
have  them  repeated ;  and  if  they  fail  to  do  this,  they  ought  not  to  be 
permitted  to  show  afterwards  what  their  impressions  or  views  of  the 
instructions  were.  Were  the  practice  to  receive  the  affidavits  of  jurors, 
to  explain  the  grounds  of  their  finding,  in  disputed  cases,  but  few  ver- 
dicts would  be  retained,  as  jurors  might  be  found  who  would  allege 
as  mistakes  of  law  or  fact,  in  making  up  their  verdict,  what  were 
in  reality  afterthoughts,  produced  by  conversations  with  the  parties. 
The  power  of  the  court  to  grant  new  trials  for  mistakes  of  law  or 

17.  Egan  v.  Tulsa  First  Nat  Bank  728. 

(Okla.)    169   Pac.   621,  L.R.A.1918C       1.  State  v.  Aker,  54  Wash.  342, 103 
145;  Little  v.  Birdwell,  21  Tex.  597,  Pac.  420,  18  Ann.  Cas.  972. 
73  Am.  Dec.  242.  2.  Note:  48  Am.  Dec.  378. 

Note:  24  Am.  Dec.  478.  3.  Smith  v.  Eames,  3  Scam.   (111.) 

18.  Blodgett  v.  Park,  76  N.  H.  435,  76,  36  Am.  Dec.  515;  Hamblin  v.  State, 
84  Atl.  42,  Ann.  Cas.  1913B  853.  81  Neb.  148,  115  N.  W.  850,  16  Ann. 

19.  State  v.  Aker,  54  Wash.  342,  Cas.  569. 

103  Pac.  420,  18  Ann.  Cas.  972.  Note:  48  Am.  Dec.  378. 

20.  Leighton  v.  Sargent,  31  N.  H.  4.  Norris     v.     State,     3     Humph. 
119,  64  Am.  Dec.  323;  Harris  v.  Hunt-  (Term.)  333,  39  Am.  Dec.  175. 
ington,  2  Tyler  (Vt.)  129,  4  Am.  Dec. 
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fact  by  which  injustice  is  done  affords  ample  security  in  such  cases.* 
For  the  same  reason  the  affidavit  of  a  juror  cannot  be  received  to  im- 
peach his  verdict  by  showing  that  he  misapprehended  the  evidence, 
or  what  were  his  impressions  as  to  the  effect  of  his  finding,  or  that  he 
intended  something  different  from  what  he  found  by  the  verdict.* 
Nor  can  affidavits  of  jurors  stating  the  theory  or  ground  on  which 
they  rendered  their  verdict  be  received  for  the  purpose  of  impeach- 
ing it.7 

70.  Chance  Verdict. — There  is  some  diversity  of  adjudication  on 
the  question  whether  the  affidavits  of  jurors  are  admissible  to 
prove  that  they  determined  by  chance  what  verdict  they  would  re- 
turn.8 The  rule  on  the  subject  has  varied  from  time  to  time.  Prior 
to  1785  a  juror's  testimony  was  sometimes  received  in  such  cases, 
though  always  with  great  caution.  In  that  year  Lord  Mansfield  in 
Vaise  v.  Delaval  (1  T.  R.  11)  refused  to  receive  the  affidavits  of 
jurors  to  prove  that  their  verdict  had  been  made  by  lot  That  ruling 
soon  came  to  be  almost  universally  followed  in  England,9  and  the 
rule  most  generally  followed  in  this  country  is  against  their  admis- 
sion.10 Subsequently,  by  statute  in  some  states,  the  affidavits  of 
jurors  were  made  admissible  for  the  purpose  of  showing  that  the  ver- 
dict was  the  result  of  chance.11 

71.  Non-unanimous  Verdict. — The  general  rule  against  the  im- 
peachment of  a  verdict  by  jurors  applies  in  the  case  of  dissenting  ju- 
rors where  there  is  a  non-unanimous  verdict.12  The  fact  that  the  juror 
making  the  affidavit  did  not  concur  in  the  verdict  returned  is  not  ma- 
terial because  the  rule  is  based  on  public  policy,  and  is  for  the  purpose 
of  preventing  litigants  or  the  public  from  invading  the  privacy  of  the 
jury  room,  either  during  deliberations  of  the  jury  or  afterwards.  It 
is  to  prevent  overzealous  litigants  and  a  curious  public  from  prying 

5.  Smith  v.  Eames,  3  Scam.  (111.)  Humph.  (Tenn.)  43,  34  Am.  Dec.  616 
76,  36  Am.  Dec.  515.  and  note. 

6.  Clark  v.  Carter,  12  Ga.  500,  58  Notes:  1  Am.  Dec  38;  12  Am.  Dec. 
Am.  Dec.  485.  143;  24  Am.  Dec.  477. 

7.  Wray  v.  Carpenter,  16  Colo.  271,  11.  Gordon  v.  Trevarthan,  13  Mont. 
27  Pac.  248,  25  A.  S.  B.  265.  387,  34  Pac.  185,  40  A.  S.  R.  452 ; 

8.  Note:  12  Am.  Dec.  143.  Goodman  v.  Cody,  1  Wash.  Ter.-329, 

9.  See  McDonald  v.  Pless,  238  U.  S.  34  Am.  Rep.  808. 

264,  35  S.  Ct.  783,  59  U.  S.  (L.  ed.)  Notes:  1  Am.  Dec.  38;  24  Am.  Dec. 
1300.  479. 

10.  McDonald  v.  Pless,  238  U.  S.  12.  Egan  v.  Tulsa  First  Nat.  Bank, 
264,  35  S.  Ct.  783,  59  U.  S.  (L.  ed.)  (Okla.)  169  Pac.  621,  L.R.A.1918C  145 
1300;  Sawyer  v.  Hannibal,  etc.,  R.  Co.,  and  note;  Spain  v.  Oregon-Washing- 
37  Mo.  240,  90  Am.  Dec.  382 ;  South-  ton  R.,  etc.,  Co.,  78  Ore.  355,  153  Pac. 
ern  Nevada  Gold,  etc.,  Min.  Co.  v.  470,  Ann.  Cas.  1917E  1104.  As  to  the 
Holmes,  27  Nev.  107,  73  Pac.  759,  103  necessity  of  unanimity  among  the  jur- 
A.   S.   R.   759;   Elledge  v.   Todd,    1  ors,  see  Jubt,  vol.  16,  pp.  221-224. 
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into  deliberations  whiah  are  intended  to  be,  and  should  be,  private, 
frank,  and  free  discussions  of  the  questions  under  consideration.18 

72.  Evidence  of  Third  Persons.— It  is  well  settled  that  evidence  of 
statements  made  after  trial  by  a  juror  is  not  competent  to  impeach  a 
verdict  in  which  he  has  joined.  And  the  principle  which  controls  the 
admissibility  of  the  affidavits  of  jurors  to  impeach  their  verdict  is 
equally  applicable  to  those  of  third  persons  who  may  have  heard 
jurors  make  statements  tending  to  impeach  their  verdict.14  The 
policy  and  reasons  which  exclude,  in  such  cases,  the  affidavits  of  jur- 
ors apply  with  increased  force  against  their  declarations  without  oath 
tp  third  persons.  If  it  is  not  properly  allowable  to  put  a  verdict  with- 
in the  power  of  the  Affidavits  of  jurors,  how  much  less  allowable  it 
must  be  to  place  the  same  verdict  at  the  mercy  of  their  mere  declara- 
tions. It  would  be  to  receive,  as  competent  evidence,  hearsay,  the 
acknowledged  source  of  which  is  incompetent.15  Accordingly  the 
court  will  not,  on  a  motion  for  a  new  trial,  receive  the  affidavit  of  a 
party,  or  his  attorney,  or  third  persons,  as  to  what  was  said  after  the 
trial  by  jurors  in  regard  to  their  conduct  or  the  manner  of  arriving 
at  their  verdict.16 

73.  Support  of  Verdict. — While  it  is  a  well  settled  principle  of  the 
law  of  jury  trials  that  affidavits  of  jurors  are  inadmissible  to  impeach 
their  verdict,  the  principle  is  equally  well  settled  that  jurors'  affidavits 
are  admissible  to  sustain  or  support  their  verdict,  when  attempted  to 
be  impeached  by  other  testimony.17  This  rule  has  been  frequently 
applied  where  an  attempt  was  made  to  show  misconduct  on  the  part 
of  the  jurors  in  order  to  impeach  their  verdict,  or  to  disprove  a  charge 
that  they  agreed  to  return  a  quotient  verdict,  or  to  show  that  they  did 
not  read  papers  left  in  the  jury  room  or  inadvertently  handed  to  the 
jury,  or  to  explain  or  disprove  a  charge  that  a  juror  had  formed  and 
expressed  an  opinion  before  the  trial  or  had  made  statements  show- 
ing that  he  was  prejudiced  against  one  of  the  parties.  Where  it  is 
charged  that  one  or  more  jurors  improperly  separated  from  the  rest  of 
the  jury,  the  affidavit  of  the  offending  jurors  may  be  received  to  ex- 

13.  Egan  v.  Tulsa  First  Nat  Bank,  16.  Note:  Ann.  Cas.  1913D  1196. 
(Okla.)    169   Pac.   621,   LJR.AJL918C  17.  Wilson  v.  Berryman,  5  Cal.  44, 
145.  63  Am.  Dec.  78  and  note;  Smith  v. 

14.  Palmer  v.  People,  138  111.  356,  Eames,  3  Scam.  (111.)  76,  36  Am.  Dec. 

28  N.  E.  130,  32  A.  S.  R.  146;  State  515;  Houk  v.  Allen,  126  Ind.  568,  25 
v.  Cloud,  130  La.  955,  58  So.  827,  Ann.  N.  E.  897,  11  L.R.A.  706 ;  Gleason  v. 
Cas.  1913D  1192  and  note;  St.  Mar-  Com.,  145  Ky.  128, 140  S.  W.  63,  Ann. 
tin  v.  Desnoyer,  1  Minn.  156,  61  Am.  Cas.  1913B  757  and  note;  Brannon  v. 
Dec  494;  Blodgett  v.  Park,  76  N.  H.  Com.,  162  Ky.  350,  172  S.  W.  703, 
435,  84  Atl.  42,  Ann.  Cas.  1913B  853.  L.R.A.1915D  569 ;  Hays  v.  Hogan,  273 

15.  St.  Martin  v.  Desnoyer,  1  Minn.  Mo.  1,  200  S.  W.  286,  Ann.  Cas.  1918E 
156,  61  Am.  Dec.  494;  Blodgett  v.  1127,  L.R.A.1918C  715;  Leighton  v. 
Park,  76  N.  H.  435,  84  AtL  42,  Ann.  Sargent,  31  N.  H.  119,  64  Am.  Dec. 
Cas.  1913B  853.  323. 

899 


S  74  VERDICT  27  B.  C.  L. 

plain  the  reason  for  their  absence  and  to  show  that  they  did  not  talk 
with  or  see  any  one  while  absent  And  a  charge  that  the  jury  im- 
properly considered  matters  not  in  evidence  may  be  disproved  by  the 
affidavits  of  the  jurors.18  While  it  is  the  rule  that  affidavits  of  jurors 
are  admissible  to  disprove  or  explain  alleged  misconduct,  they  are  not 
admissible  to  show  that  admitted  misconduct  had  no  influence  on  the 
verdict  Thus  an  affidavit  of  a  juror  is  admitted  to  show  that  he  did 
not  read  a  certain  newspaper  or  other  paper,  but  not  that  the  reading 
of  such  paper  had  no  influence  on  his  verdict19  And  in  some  juris- 
dictions, the  affidavits  of  jurors  are  not  received  in  support  of  the 
verdict,  where  evidence  aliunde  has  been  introduced  to  impeach  it, 
unless  they  are  in  denial  or  in  explanation  of  the  acts  or  declarations 
of  the  jurors  outside  of  the  jury  room,  on  the  theory  that,  to  admit  the 
testimony  jof  jurors  as  to  what  took  place  in  the  jury  room  would  est- 
ate distrust,  embarrassment  and  uncertainty.20  ^ 

"*V '  -  Qualification  of  Rules 

74.  Mistake  or  Clerical  Error. — The  general  rule  that  the  state- 
ments of  jurors  will  not  be  received  to  establish  their  own  misconduct 
or  to  impeach  their  verdict  does  not  prevent  the  reception  of  their 
•evidence  as  to  what  really  was  the  verdict  agreed  on,  in  order  to  prove 
that,  through  mistake  or  otherwise,  it  has  not  been  correctly  ex- 
pressed, as  the  agreement  reached  by  the  jury,  and  not  the  written 
paper  filed,  is  the  verdict,  and  a  showing  that  the  writing  is  incorrect 
is  not  an  impeachment  of  the  verdict  itself.1  Under  this  exception 
to'  the  general  rule  the  testimony  of  jurors  is  admissible  to  prove  a 
mistake  by  the  clerk  in  entering  the  verdict,  or  by  the  court  in  direct- 
ing its  entry.  On  similar  principles  where  the  foreman  delivers  th6 
verdict  erroneously  it  may  be  set  aside  on  the  affidavits  of  the  jurors; 
likewise  where  the  jury,  by  mistaking  the  meaning  of  the  legal  terms 
employed,  return  a  verdict  for  the  wrong  party.4  However,  the  proof 
of  mistake  must  be  clear  beyond  peradventure;  at  least  to  warrant 
a  change  in  the  written  verdict  and  final  judgment  thereon.  If  the 
slightest  doubt  lurks. in  the  mind  of  the  judge,  he  should  confine  re- 
lief to  the  granting  of  a  new  trial,  which,  of  course,  he  may  always 
order  when  tjiere  is  reasonable  cause  to  believe  that  the  judgment  will 
do  injustice.    Some  courts  incline  to  the  view  that  a  new  trial  is  the 

Note:  12  Am.  Dec.  143.  1.  Carlson  v.  Adix,  144  la.  653, 123 

18.  Note:  Ann.  Cas.  1913B  761.  N.  W.  321,  Ann.  Caa.  1912A  1204  and 

19.  Woodward  v.  Leavitt,  107  Mass.  note;  Little  v.  Larrabee,  2  GreenL 
453,  9  Am.  Rep.  49;  Scripp  v.  Reilly,  (Me.)  37,  11  Am.  Dee.  43;  Wolf  gram 
35  Mich.  371,  24  Am.  Rep.  575.  v.  Schoepke,  123  Wis.  19,  100  N.  W. 

Note :  Ann.  Cas.  1913B  763.  1054,  3  Ann.  Cas.  398  and  note. 

20.  Woodward  v.  Leavitt,  107  Mass.  Notes:  12  Am.  Dec.  142;  5  L.R.A. 
453,  9  Am.  Rep.  49.  525. 

Note :  Ann.  Cas.  1913B  763.  2.  Note :  12  Am.  Dec.  142. 
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only  relief  after  the  jury  have  separated.  But  the  weight  of 
authority  is  that  on  sufficiently  clear  showing  of  the  mistake,  and  of 
what  was  the  verdict  agreed  on  and  intended  to  be  expressed,  the 
court  may  substitute  a  true  expression  for  the  incorrect  one,  and  en- 
ter judgment  accordingly.*  There  is  authority,  however,  to  the  effect 
that  even  a  mistake  in  the  nature  of  a  clerical  error  in  the  verdict 
cannot  be  proved  by  testimony  of  the  jurors,  the.  only  exceptions  to 
the  rule  being  those  in  which  the  legislature  has  by  express  enact- 
ment authorized  such  attack  on  the  verdict  by  those  rendering  it4 

75.  Matters  Not  Relating  to  Misconduct  of  Jury. — The  affidavits  of 
jurors  are  admissible  on  matters  not  connected  with  their  act  or  con- 
duct at  the  trial.  Thus  a  juror's  incompetency  by  reason  of  the  fact 
that  he  did  not  understand  the  English  language  may  be  pjrpved  by 
his  affidavit  without  violating  the  rule  that  jurors  are  incompetent  to 
impeach  their  verdicts.  Such  evidence  does  not  relate  to  the  miscon- 
duct of  the  juror,  but  to  his  competency  to  serve  as  such.*  For  the 
same  reason  the  affidavit  of  a  juror  may  be  taken  to  prove  that  he  was 
not  qualified  as  a  juror  by  reason  of  being  an  alien.* 

76.  Want  of  Assent  to  Verdict. — It  is  only  when  the  jurors  hav6 
agreed  to  the  verdict  that  they  are  estopped  from  impeaching  it 
Consequently  this  affidavits  of  jurors  that  they  never  assented  to  the 
verdict  are  admissible.7  Thus  where  some  of  the  jurors  never  in  fact 
agreed  to  the  verdict,  but  being  persuaded  by  a  majority  of  their  fel- 
lows that  it  was  only  necessary  for  a  majority  to  agree,  did  not  ob- 
ject to  it  when  it  was  returned,  their  affidavits  are  admissible  to  show 
that  they  bad  never  in  fact  consented  to  the  verdict.8  But  the  testi- 
mony of  jurors  cannot  be  received  to  show  that  some  of  the  issues 
submitted  to  them  were  not  considered  in  their  deliberation,  in  order 
to  defeat  a  plea  of  former  adjudication  on  a  subsequent  trial.9 

77.  Misconduct  Outside  Jury  Room. — In  most  jurisdictions  the  rule 
of  public  policy  which  excludes  the  testimony  of  jurors  to  impeach 
their  verdict  is  extended  only  to  matters  taking  place  during  their  re- 
tirement and  not  to  cases  where  such  affidavits  relate  to  the  conduct 
of  a  juror  or  third  person  outside  of  the  jury  room.10  Under  this  view 
the  affidavit  of  a  juror  may  be  received  to  impeach  his  verdict,  by 
proving  that  during  the  trial  he  visited  the  place  of  the  alleged  ao- 

S.  Wolfgram  v.  Schoepke,  123  Wis.  76, 26  Am.  Dec.  515. 

19,  100  N.  W.  1054,  3  Ann.  Cas.  398  8.  Note:  12  Am.  Dec.  142. 

and  note.  9.  Underwood  v.  French,  6  Ore.  66, 

4.  Murphy  v.  Murphy,  1  S.  D.  316,  25  Am.  feep.  500. 

47  N.  W.  142,  9  L.R.A.  820.  10.  Peppercorn  v.  Black  River  Falls, 

5.  Lafayette  Plankroad  Co.  v.  New  89  Wis.  38,  61  N.  W.  79,  46  A.  S.  R 
Albany,  etc.,  R.  Co.#  13  Ind.  90,  74  818.      . 

Am.  Dec.  246.  Note*:  81  L.RA,(N.S.)  931;  6  Ann 

6.  Note:  12  Am.  Dec.  142.  Cas.  290. 

7.  Smith  v.  Eames,  3  Scam.  (EU 
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cident  for  the  purpose  of  ascertaining  the  condition  of  a  walk  from 
which  it  was  claimed  the  injury  to  the  plaintiff  resulted.11  Such  tes- 
timony is  also  admissible  to  show  improper  attempts  made  by  a  party 
to  the  suit  or  an  officer  having  charge  of  the  jury,  who  may  be  the 
instrument  of  the  party,  to  influence  the  jury.  The  jury  in  such  a 
case  are  not  involved  in  the  misconduct  of  the  officer,  which  is  a  mat- 
ter over  which  they  have  no  control,  and  the  rule  agaipst  the  admis- 
sion of  their  affidavits  to  impeach  the  verdict  does  not  apply.12 
There  is,  however,  some  authority  to  the  contrary,18  and  even  where 
.admissible  it  is  limited  to  the  fact  of  such  improper  conduct  and 
cannot  show  the  effect  on  the  juror's  mind,  as  the  question  of  what 
influence  such  conduct  had  on  the  juror's  mind  is  for  the  court.14  In 
some  cases  the  rule  against  the  admission  of  affidavits  of  jurors  to 
impeach  their  verdict  is  strictly  construed  and  is  extended  to  include 
the  affidavits  of  a  juror  showing  misconduct  of  himself  or  fellow  jury- 
men though*  such  misconduct  took  place  outside  of  the  jury  room.1* 
Under  this  view  it  is  improper  to  show  by  the  affidavits  of  the  jurors 
that  they  made  experiments  at  the  scene  of  a  crime/6  or  that  one  of 
the  parties  treated  a  juror  to  intoxicating  liquor  while  outside  the 
jury  room.17  The  inadmissibility  of  affidavits  to  show  misconduct  not 
entering  into  the  verdict  has  been  deduced  in  some  instances  under  the 
maxim  expressio  unius  est  exclusio  alterius,  from  the  implication  of 
statutes  expressly  admitting  affidavits  of  jurors  to  show  that  a  verdict 
was  the  result  of  chance  or  lot.18 

11.  Peppercorn  v.  Black  River  Falls,  Am.  Rep.  782;  Phillips  v.  Rhode  Is- 
89  Wis.  38,  61  N.  W.  79,  46  A.  S.  R.  land  Co.,  32  R.  I.  16,  78  Atl.  342,  31 
818.  L.R.A.(N.S.)   930  and  note;  Pickens 

12.  Nelms  v.  State,  13  Smedes  &  M.  v.  Coal  River  Boom,  etc.,  Co.,  58  W. 
(Miss.)  500,  53  Am.  Dec.  94.  Va.  11,  50  S.  E.  872,  6  Ann.  Cas.  285. 

Notes :  12  Am.  Dec.  142 ;  31  L.R. A.  16.  State  v.  Sanders,  68  Mo.  202,  30 

(N.S.)  932.  Am.  Rep.  782* 

13.  Knowlton  v.  McMahon,  13  Minn.  17.  Pickens  v.  Coal  River  Boom, 
386,  97  Am.  Dec.  236.  etc.,  Co.,  58  W.  Va.  11,  50  S.  B.  872,  6 

Note:  31  L.R.A.(N.S.)  933.  Ann.  Cas.  285. 

14.  Note:  31  L.R.A.(N.S.)  933.  18.  Note:  31  L.R.A.(N.S.)  931. 

15.  State  ▼.  Banders,  68  Mo.  202,  30 
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VESTED  RIGHTS 

See  Constitutional  Law,  vol  6,  p.  306  et  eeq. 


VETO 

See  Statutes,  vol.  25,  p.  886  et  seq. 


VIEW 

See  Trial,  vol.  26,  p.  1046  et  seq. 


VILLAGES 

See  Municipal  Corporations,  vol  19,  p.  678* 


VOTERS 

See  Eleotions,  vol.  9,  p.  1223  et  eeq. 


VOTING  TRUSTS 

See  Corporations,  vol.  7,  p.  349  et  seq. 


WAGER 

See  Gaming,  vol.  12,  p.  704. 
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L  Scope  of  Article 

2.  Definition,  Nature  and  Distinctions 

3.  Rights  and  Privileges  Subject  to  Waiver 

4.  By  Whom  Waiver  May  Be  Made 

5.  Requisites 

6.  Proof 

7.  Province  of  Court  and  Jury 


1.  Scope  of  Article. — In  this  article  it  is  intended  merely  to  define 
the  doctrine  of  waiver  and  to  set  out  briefly  the  general  principles 
relating  thereto.  No  attempt  is  made  to  apply  these  principles  spe- 
cifically, except  in  so  far  as  may  seem  advisable  by  way  of  illustration, 
since  to  do  so  would  be  to  infringe  on  other  articles  in  this  work,  the 
scope  of  which  necessarily  includes  a  discussion  of  the  power  to  waive 
particular  rights,  benefits  and  advantages,  and  the  necessity,  manner 
and  sufficiency  of  pleading  and  proving  such  waiver. 

2.  Definition,  Nature  and  Distinctions. — According  to  the  generally 
accepted  definition  a  waiver  is  the  intentional  relinquishment  of  a 
known  right.1  It  is  a  voluntary  act,  and  implies  an  election  by  the 
party  to  dispense  with  something  of  value,  dt  to  forego  some  advan- 

1.  United  Firemen's  Ins.  Co.  v.  Am.  Dec.  107,  1  Am.  Rep.  115:  Par- 
Thomas,  82  Fed.  406,  27  C.  C.  A.  42,  sons  v.  Lane,  97  Minn.  98,  106  N.  W. 
47  L.R.A.  450;  Hoxie  v.  Home  Ins.  486,  7  Ann.  Cas.  1144,  4  L.R.A.(N.S.) 
Co.,  32  Conn.  21,  85  Am.  Dec.  240;  231;  Cutler  v.  Roberts,  7  Neb.  4,  29 
Ward  v.  Metropolitan  L.  Ins.  Co.,  66  Am.  Rep.  371 ;  Kilpatrick  v.  Kansas 
Conn.  227,  33  Atl.  902,  50  A.  S.  R.  80;  City,  etc.,  R.  Co.,  38  Neb.  620,  57  N. 
Perin  v.  Parker,  126  111.  201, 18  N.  B.  W.  664,  41  A.  S.  R.  741;  List,  etc,  Co. 
747,  9  A.  S.  R.  571  and  note,  2  KR.A.  v.  Chase,  80  Ohio  St.  42,  88  N.  E.  120, 
336;  Continental  Ins.  Co.  v.  Ruck-  17  Ann.  Cas.  61;  State  v.  State  Board 
man,  127  111.  364,  20  N.  E.  77, 11  A.  S.  of  Canvassers,  78  S.  C.  461,  59  S.  E. 
R.  121;  Norton  v.  Catholic  Order  of  145,  13  Ann.  Cas.  1133,  14  L.R.A. 
Foresters,  138  la.  464,  114  N.  W.  893,  (N.S.)  850;  McCarty  v.  Piedmont  Mut. 
24  L.R.A.(N.S.)  1030;  Currie  v.  Con-  Ins.  Co.,  81  S.  C.  152,  62  S.  E.  1,  18 
tinental  Casualty  Co.,  147  la.  281,  126  L.R.A.(N.S.)  729;  Davis  v.  Milady,  92 
N.  W.  164,  140  A.  S.  R.  300;  Enter-  S.  C.  135,  75  S.  E.  363,  Ann.  Cas. 
prise  Mfg.  Co.  v.  Oppenheim,  114  Md.  1914B  267 ;  Swedish  American  Nat. 
368,  79  Atl.  1007,  38  L.R. A. (N.S.)  548;  Bank  v.  Koebermick,  136  Wis.  473, 
Shaw  v.  Spencer,  100  Mass.  382,  97  117  N.  W.  1020,  128  A.  S.  R.  1090. 
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tage  which  he  might  at  his  option  have  demanded  and  insisted  on.* 
The  terms  "estoppel"  and  "waiver"  are  sometimes  loosely  used  inter- 
changeably/ but  though  a  waiver  may  be  in  the  nature  of  an  estoppel 
and  maintained  on  similar  principles,  they  are  not  convertible  terms,4 
and  the  distinction  between  them  is  one  easy  to  preserve  when  express 
waivers  are  under  consideration.*  As  already  seen,  a  waiver  is  an 
intentional  relinquishment,  while  the  indispensable  elements  of  an 
estoppel  are  ignorance  of  the  party  who  invokes  the  estoppel,  a  repre- 
sentation by  the  party  estopped  which  misleads,  and  an  innocent  and 
deleterious  change  of  position  in  reliance. on  that  representation.6  It 
is,  however,  unquestionably  true  that  the  dividing  line  between  waiv- 
ers implied  from  conduct  and  estoppels  oftentimes  becomes  so  shadowy 
that  in  the  law  of  insurance  the  two  terms  have  come  to  be  quite 
commonly  used  interchangeably.  When  the  term  waiver  is  so  used, 
however,  the  elements  of  an  estoppel  almost  invariably  appear,  and 
it  is  quite  apparent  that  it  is  employed  to  designate,  not  a  pure  waiver 
but  one  which  has  come  into  an  existence  of  effectiveness  through  the 
application  of  the  principles  underlying  estoppels.7 

2.  United  Firemen's  Ins.  Co.  v.  C.  C.  A.  171,  69  L.R.A.  232;  Shaw  v. 
Thomas,  82  Fed.  406,  27  C.  C.  A.  42,  Spencer,  100  Mass.  382,  97  Am.  Dec. 
47  L.R.A.  460 ;  Ohio  Valley  Buggy  Co.  107, 1  Am.  Eep.  115.  And  see  Estop- 
v.  Anderson  Forging  Co.,  168  Ind.  593,  pel,  vol.  10,  pp.  675,  688  et  seq. 

81  N.   E.   574,  11   Ann.   Cas.   1045;       7.  Globe  Mut.  L.  Ins.  Co.  v.  Wolff, 

Roberts  v.  Moss,  127  Ky.  657,  106  S.  95  XL  S.  326,  24  U.  S.  (L.  ed.)  387; 

W.  297,  17  L.R.A.(N.S.)  280;  Gifford  Northern  Assur.   Co.  v.  Grand  View 

v.  Workmen's  Ben.  Ass'n,  105  Me.  17,  Bldg.  Ass'n,  183  U.  S.  308,  22  S.  Ct. 

72  Atl.  680,  17  Ann.  Cas.  1173;  Par-  133,  46  U.  S.  (L.  ed.)  213;  Bernhard 

sons  y.  Lane,  97  Minn.  98, 106  N.  W.  v.    Rochester    German    Ins.    Co.,    79 

485,  7  Ann.  Cas.  1144,  4  L.R.A.(N.S.)  Conn.  388,  65  Atl.  134,  8  Ann.  Cas. 

231;  Kilpatrick  v.  Kansas  City,  etc.,  298;    Security   Ins.    Co.   v.   Fay,   22 

R.  Co.,  38  Neb.  620,  57  N.  W.  664,  41  Mich.  467,  7  Am.  Rep.  670;  American 

A.  S.  R.  74L    And  see  infra,  par.  5.  Cent.    Ins.    Co.    v.    McCrea,    8    Lea 

3.  Kennedy  v.  Grand  Fraternity,  36  <Tenn.)  513,  41  Am.  Rep.  647.  But 
Mont.  325,  92 .  Pac.  971,  25  L.R.A.  see  Parsons  v.  Lane,  97  Minn.  98,  106 
(N.S.)  78;  Humes  Constr.  Co.  v.  N.  W.  485,  7  Ann.  Cas.  1144,  4  L.R.A. 
Philadelphia  Casualty  Co.,  32  R.  I.  (N.S.)  231,  in  which  it  is  held  that 
246,  79  Atl.  1,  Ann.  Cas.  1912D  906.  while  many  authorities  take  the  view 

4.  Queen  Ins.  Co.  v.  Young,  86  Ala.  that  the  words  "waiver"  and  "estoppel" 
424,  5  So.  116,  11  A.  S.  R.  51;  Su-  lose  their  legal  meaning  as  soon  as 
preme  Tribe  of  Ben  Hur  v.  Hall,  24  they  are  invoked  in  cases  between  the 
Ind.  App.  316,  56  N.  E.  780,  79  A.  S.  parties  to  a  contract  of  insurance,  the 
R.  262;  Shaw  v.  Spencer,  100  Mass.  Minnesota  court  has  always  recognized 
382,  97  Am.  Dec.  107, 1  Am.  Rep.  115;  the  distinction  between  waiver  and  es- 
Parsons  v.  Lane,  97  Minn.  98,  106  toppel,  and  holds  that  a  waiver  need 
N.  W.  485,  7  Ann.  Cas.  1144,  4  L.R.A.  not  be  based  either  upon  a  new  agree- 
(N.S.)  231.  ment  or  an  estoppel.    For  a  full  dis- 

5.  Bernhard  v.  Rochester  German  cussion  of  the  doctrines  of  waiver  and 
Ins.  Co.,  79  Conn.  388,  65  Atl.  134,  estoppel  as  applied  in  the  law  of  in- 
8  Ann.  Cas.  298.  surance,  see  Insurance,  voL  14,  p. 

6.  Williams  v.  Neely,  134  Fed.  1,  67  1155  et  seq. 
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3.  Rights  and  Privileges  Subject  to  Waiver. — The  doctrine  of  waiv- 
er, from  its  nature,8  is  applicable,  generally  speaking,  to  all  rights  or 
privileges  to  which  a  person  is  legally  entitled,9  whether  secured  by 
contract,10  conferred  by  statute,11  or  guaranteed  by  the  constitution,1* 
provided  such  rights  or  privileges  rest  in  the  individual,11  and  are 

intended  for  his  sole  benefit.14    A  right  or  privilege  given  by  statute 

8.  See  supra,  par.  2.  La  Crosse  Hospital  Ass'n,  121  Wis. 

9.  State  v.  State  Board  of  Canvas-  579,  99  N.  W.  351,  1  Ann.  Cas.  950; 
sers,  78  S.  C.  461,  59  S.  E.  145,  13  Draper  v.  Wilson,  143  Wis.  510,  128 
Ann.  Cas.  1133,  14  L.R.A.(N.S.)  850.  N.  W.  66,  21  Ann.  Cas.  1387. 

10.  Knickerbocker  L.  Ins.  Co.  v.  Notes:  40  Am.  Dec.  388;  53  Am. 
Norton,  96  U.  S.  234,  24  U.  S.  (L.  ed.)  Dee.  336;  78  Am.  Dee.  190;  96  Am. 
689;   Northern   Assur.   Co.   v.   Grand  Dec.  358. 

View  Bldg.  Ass'n,  183  U.  S.  308,  22  S.  And  see  Exemptions,  vol.  11,  p.  539 

Ct.  133,  46  U.  S.  (L.  ed.)  213;  Mur-  et  seq.;   Homestead,  vol.  13,  p.  656 

ray  v.  Home  Ben.  L.  Ass'n,  90  Cal.  402,  et  seq.;  Limitation  of  Actions,  vol. 

27  Pac.  309,  25  A.  S.  R.  133;  Ohio  Val-  17,  p.  881  et  seq.;  Mechanics'  Liens, 

ley  Buggy   Co.  v.  Anderson  Forging  vol.  18,  p.  962  et  seq.;   Statute  or 

Co.,  168  Ind.  593,  81  N.  E.  574,  11  Frauds,  vol.  25,  pp.  692,  742. 

Ann.    Cas.   1045;    Supreme   Tribe   of  12.  Brooks  v.  State,  3  Boyce  (Del.) 

Ben  Hur  v.  Hall,  24  Ind.  App.  316,  1,  79  Atl.  790,  Aim.  Cas.  1915A  1133, 

56  N.  E.  780,  79  A.  S.  R.  262;  Viele  v.  51   L.R.A.(N.S.)    1126;   Ferguson   v. 

Germania  Ins.  Co.,  26  la.  9,  96  Am.  Landram,  5  Bnsh  (Ky.)  230,  96  Am. 

Dec.  83  and  note;  Smith  v.  Dennie,  6  Dec.  350;  Lee  v.  Tillotson,  24  Wend. 

Pick.  (Mass.)  262,  17  Am.  Dec.  368;  (N.  7.)  337,  35  Am.  Dec.  624  and  note; 

McNeil  v.  Call,  19  N.  H.  403,  51  Am.  Baker  v.  Braman,  6  Hill  (N.  Y.)  47, 

Dec.  188;  People  v.  Board  of  Police  40  Am.  Dec.  387  and  note;  Embury  v. 

Com'rs,  174  N.  Y.  460,  67  N.  E.  78,  95  Conner,  3  N.  Y.  511,  53  Am.  Dec.  325 

A.  S.  R.  596;  Falls  v.  Carpenter,  21  and  note;  People  v.  Board  of  Police 

N.  C.  237,  28  Am.  Dec.  592;  Bannon  v.  Com'rs,  174  N.  Y.  450,  67  N.  E.  78, 

Jackson,   121   Tenn.   381,  117   S.  W.  95  A.  S.  R.  596;  Brown  ▼.  Epps,  91 

504,  130  A.  S.  R.  778, 17  Ann.  Cas.  77  Va.  726,  21  S.  E.  119,  27  L.R.A.  676. 

and  note.    And  see  Contracts,  vol.  6,  Note:  78  Am.  Dec  190. 

p.  990  et  seq.;  Insurance,  vol.  14,  p.  And  see  Constitutional  Law,  vol. 

1155  et  seq.;  Landlord  and  Tenant,  6,  p.  93  et  seq.;  Criminal  Law,  vol.  8, 

vol.  16,  p.  1130  et  seq.  p.  69  et  seq.;  Eminent  Domain,  vol. 

11.  Northern  Bac.  R.  Co.  v.  Ray-  10,  p.  18  et  seq.;  Jury,  vol.  16,  p.  217 
mond,  5  Dak.  356,  40  N.  W.  538,  1  et  seq. 

L.R.A.  732;  Brooks  v.  State,  3  Boyce  13.  Pavesich  v.  New  England  L.  Ins. 

(Del.)  1,  79  Atl.  790,  Ann.  Cas.  1915 A  Co.,  122  Ga.  190,  50  S.  E.  68,  106  A. 

1133,  51  L.R.A.(N.S.)  1126;  Ohio  Val-  S.  R.  104,  2  Ann.  Cas.  561,  69  L.R.A. 

ley  Buggy  Co.  v.  Anderson  Forging  101. 

Co.,  168  Ind.  593, 81 N.  E.  574, 11  Ann.  14.  Knickerbocker   L.    Ins.    Co.    v. 

Cas.  1045;  Ferguson  v.  Landram,  5  Norton,  96  U.  S.  234,  24  U.  S.  (L.  ed.) 

Bush  (Ey.)  230,  96  Am.  Dec.  350  and  689;   Northern   Assur.   Co.   v.   Grand 

note;  Parchen  v.  Chessman,  49  Mont.  View  Bldg.  Ass'n,  183  U.  8.  308,  22 

326,  142  Pac.  631,  146  Pac.  469,  Ann.  S.  Ct  133,  46  U.  S.   (L.  ed.)   213; 

Cas.  1916 A  681  and  note;  Shapley  v.  Phelps  v.  Phelps,  72  III.  545,  22  Am. 

Abbott,  42  N.  Y.  443,   1  Am.  Rep.  Rep.  149;   Parchen  v.   Chessman,  49 

548 ;  People  v.  Board  of  Police  Com'rs,  Mont  326,  142  Pac.  631, 146  Pac.  469, 

174  N.  Y.  450,  67  N.  E.  78,  95  A.  S.  R.  Ann.  Cas.  1916A  681  and  note;  Falls  v. 

596;  Hughes  v.  Lansing,  34  Ore.  118,  Carpenter,  21  N.  C.  237,  28  Am.  Dec 

55  Pac.  95,  75  A.  S.  R.  574;  Davis  v.  592. 
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may  be  waived  or  surrendered,  in  whole  or  in  part,  by  the  party  to 
whom  or  for  whose  benefit  it  is  given,  if  he  does  not  thereby  destroy 
the  rights  and  benefits  conferred  upon  or  flowing  to  another  in  or 
from  said  statute  or  other  legal  or  equitable  source.15  Even  when  a 
statute  in  so  many  words  declares  a  transaction  void  for  want  of  cer- 
tain forms,  the  party  for  whose  protection  the  requirement  is  made 
often  may  waive  it,  void  being  held  to  mean  only  voidable  at  the 
party's  choice.16  A  waiver  is  not,  however,  allowed  to  be  operative 
where  it  would  infringe  upon  the  rights  of  others,17  or  would  be  against 
public  policy  or  morals.18  Where  the  object  of  a  law  is  the  good  of  the 
public  as  well  as  of  the  individual,  such  protection  to  the  state  cannot, 
at  will,  be  waived  by  any  individual,  an  integral  part  thereof.  The 
fact  that  the  individual  is  willing  to  waive  his  protection  cannot  avail. 
The  public  good  is  entitled  to  protection  and  consideration ;  and  if,  in 
order  to  effectuate  that  object,  there  must  be  enforced  protection  to 
the  individual,  such  individual  must  submit  to  such  enforced  protec- 
tion for  the  public  good.19 

4.  By  Whom  Waiver  May  Be  Hade. — The  power  to  waive  rights  or 
privileges  may  be  exercised  by  the  person  for  whose  benefit  they  were 
intended,80  if  he  be  of  full  age  and  sui  juris,1  or  by  any  one  authorized 

15.  Northern  Pac.  R.  Co.  v.  Ray-  of  Canvassers,  78  S.  C.  461,  69  S.  E. 
mond,  5  Dak.  356,  40  N.  W.  538,  1  145,  13  Ann.  Cas.  1133,  •  14  L.R.A. 
Lit. A.  732.  (N.S.)    850;    Short   v.    Bullion-Beck, 

16.  United  States  v.  New  York,  etc*.,  etc.,  Min.  Co.,  20  Utah  20,  57  Pac. 
Steamship  Co.,  239  U.  S.  88,  36  S.  Ct  720,  45  L.R.A.  603. 

41,  60  U.  S.  (L.  ed.)  161.  Note:  40  Am.  Dec  388. 

17.  Northern  Pac.  R.  Co.  v.  Ray-  19.  Short  v.  Bullion-Beck,  etc.,  Min. 
mond,  5  Dak.  356,  40  N.  W.  538,  1  Co.,  20  Utah  20,  57  Pac.  720,  45  L.R.A. 
L.R.A.  732;  Brooks  v.  State,  3  Boyce  603.  And  see  Constitutional  Law, 
(Del.)  1,  79  Atl.  790,  Ann.  Cas.  1915A  vol.  6,  pp.  93,  274;  Contracts,  vol.  6, 
1133,  51  L.R.A.(N.S.)  1126.  p.  706  et  seq.;  Exemptions,  vol.  11,  p. 

18.  Coppell  v.  Hall,  7  Wall.  542,  19  543  et  seq.;  Homestead,  vol.  13,  p. 
U.  S.  (L.  ed.)   244;  Brooks  v.  State,  658  et  seq. 

3  Boyce  (Del.)  1,  7P  Atl.  790,  Ann.  '  20.  Murray  v.  Home  Ben.  L.  Ass'n, 
Cas.  1915A  1133,  51  L.R.A.(N.S.)  90  Cal.  402,  27  Pac.  309,  25  A.  S.  R. 
1126;  Pavesich  v.  New  England  Mut.  133;  Northern  Pac.  R.  Co.  v.  Ray- 
L.  Ins.  Co.,  122  Ga.  390,  50  S.  E.  68,  mond,  5  Dak.  356,  40  N.  W.  538,  1 
106  A.  S.  R,  104,  2  Ann.  Cas.  561,  69  L.R.A.  732;  Pavesich  v.  New  England 
L.R.A.  101;  Phelps  v.  Phelps,  72  HI.  Mut.  L.  Ins.  Co.,  122  Ga,  190,  50  S.  E. 
545,  22  Am.  Rep.  149;  Recht  v.  Kelly,  68,  106  A.  S.  R.  104,  2  Ann.  Cas.  561, 
82  IU.  147,  25  Am.  Rep.  301;  Curtis  v.  69  L.R.A.  101;  Royal  v.  Aultman,  etc., 
O'Brien,  20  la.  376,  89  Am.  Dec.  543  Co.,  116  Ind.  424,  19  N.  E.  202,  2 
and  note;  Moxley  v.  Ragan,  10  Bush  L.R.A.  526;  Viele  v.  Germania  Ins.  Co., 
(Ky.)  156,  19  Am.  Rep.  61;  Parchen  26  la.  9,  96  Am.  Dec.  83;  Walsh  v. 
v.  Chessman,  49  Mont.  326,  142  Pac.  Kansas  Fuel  Co.,  91  Kan.  310,  137 
631,  146  Pac.  469,  Ann.  Cas.  1916A  Pac.  941,  50  L.R.A.(N.S.)  686;  Palls 
681  and  note ;  Kneetle  v.  Newcomb,  22  v.  Carpenter,  21 N.  C.  237,  28  Am.  Dec 
N.  Y.  249,  78  Am.  Dec.  186  and  note;  592;  Draper  v.  Wilson,  143. Wis.  510, 
Shapley  v.  Abbott,  42  N.  Y.  443,  i  128  N.  W.  66,  21  Ann.  Cas.  1387. , 
Am.  Rep.  548;  State  v.  State  Board       1.  Note:  78  Am.  l)ec.  190. 
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by  him,1  or  by  any  one  whom  the  law  empowers  to  act  in  his  behalf.1 
Where  a  statute  provides  that  one  may  waive  his  right  of  exemption 
as  to  personal  property  by  an  instrument  executed  by  him,  an  agent 
of  such  a  person,  acting  under  a  power  of  attorney  to  manage  all  his 
principal's  business,  cannot  execute  a  promissory  note  in  the  name  of 
his  principal,  and  in  it  waive  his  principal's  right  of  exemption, 
where  the  power  of  attorney  does  not  expressly  confer  such  a  power, 
though  the  note  itself  is  a  binding  obligation.4 

5,  Requisites. — To  constitute  a  waiver  within  the  definitions  al- 
ready given,5  it  is  essential  that  there  be  an  existing  right,  benefit,  or 
advantage ;  6  a  knowledge,  actual  or  constructive,  of  its  existence,7  and 

2.  Pavesich  v.  New  England  Mut.  L.  729.  And  see  Landlord  and  Tenant, 
Ins.  Co.,  122  Ga.  190,  50  S.  E.  68,  106  vol.  16,  p.  1134. 

A.  S.  R.  104,  2  Ann.  Cas.  561,  69  7.  Globe  Mat.  L.  Ins.  Co.  v.  Wolff, 
L.R.A.  101;  Hughes  v.  Lansing,  34  95  U.  S.  326,  24  U.  S.  (L.  ed.)  387; 
Ore.  118,  55  Pac.  95,  75  A.  S.  R.  574;  Pence  v.  Langdon,  99  U.  S.  578,  25  U. 
Tomsecek  v.  Travelers'  Ins.  Co.,  113  S.  (L.  ed.)  420;  Bennecke  v.  Connec- 
Wis.  114,  88  N.'  W.  1013,  90  A.  S.  R.  ticut  Mut.  L.  Ins.  Co.,  105  U.  S.  355,  26 
846,  57  L.R.A.  455.  Generally  as  to  U.  S.  (L.  ed.)  990;  Northern  Assur. 
the  authority  of  agents  to  waiver  on  Co.  v.  Grand  View  Bldg.  Ass'n,  183 
behalf  of  their  principals,  see  Princi-  U.  S.  308,  22  S.  Ct.  133,  46  U.  S.  (L. 
pal  and  Agent,  vol.  21,  p.  875.  As  ed.)  213;  Queen  Ins.  Co.  v.  Young,  86 
to  waivers  of  conditions  in  railroad  Ala.  424,  5  So.  116,  11  A.  S.  R.  51; 
tickets  by  agents  and  employees  of  car-  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67 
riers  of  passengers,  see  Carriers,  vol.  Ark.  584,  56  S.  W.  44,  77  A.  S.  R.  136 ; 

4,  p.  1129*  et  seq.  As  to  the  power  of  Hoxie  v.  Home  Ins.  Co.,  32  Conn.  21, 
officers  and  agents  of  insurance  com-  85  Am.  Dec.  240;  Ward  v.  Metropol- 
panies  to  waive  forfeitures  on  behalf  itan  L.  Ins.  Co.,  66  Conn.  227,  33  Atl. 
of  such  companies,  see  Insurance,  902,  50  A.  S.  R.  80;  Perin  v.  Parker, 
vol.  14,  p.  1156  et  seq. ;  Mutual  Bene-  126  111.  201,  18  N.  E.  747,  9  A.  8.  R. 
fit  Societies,  vol.  19,  p.  1278  et  seq.  571,  2  L.R.A.  336;  Ohio  Val.  Buggy 
As  to  the  waiver  of  privileges  in  the  Co.  v.  Anderson  Gorging  Co.,  168  Ind. 
ease  of  communications  to  clergymen,  593,  81  N.  E.  574,  11  Ann.  Cas.  1045 ; 
physicians  and  attorneys,  see  Wns  Rundell  v.  Anchor  F.  Ins.  Co.,  128 
nesses.  la.  575,  105  N.  W.  112,  25  L.R.A. 

3.  Pavesich  v.  New  England  Mut.  (N.S.)  20;  Norton  v.  Catholic  Order  of 
L.  Ins.  Co.,  122  Ga.  190,  50  8.  E.  68,  Foresters,  138  la,  464,  114  N.  W.  893, 
106  A.  S.  R.  104,  2  Ann.  Cas.  561,  69  24  L.R.A.(N.S.)  1030;  Jewell  v.  Jew- 
L.R.A.  101.  «U,  84  Me.  304,  24  Atl.  858, 18  L.R.A. 

4.  Lippman  v.  Anniston  First  Nat.  473 ;  Gifford  v.  Workmen's  Ben.  Ass'n, 
Bank,  120  Ala.  123,  24  So.  581,  74  105  Me.  17,  72  Atl.  680,  17-Ann.  Cas. 
A.  S.  R.  28.  1173;  Enterprise  Mfg.  Co.  v.  Oppen- 

5.  See  supra,  par.  2.  heim,  114  Md.  368,  79  Atl.  1007,  38 

6.  United  Firemen's  Ins.  Co.  v.  L.R.A.(N.S.)  548;  Shaw  v.  Spencer, 
Thomas,  82  Fed.  406,  53  U.  S.  App.  100  Mass.  382,  97  Am.  Dec.  107, 1  Am. 
517,  27  C.  C.  A.  42,  47  L.R. A.  450 ;  Rep.  115 ;  Security  Ins.  Co.  v.  Fay,  22 
Perin  v.  Parker,  126  III.  201,  18  N.  E.  Mich.  467,  7  Am.  Rep.  670;  Parsons 
747,  9  A.  S.  R.  571,  2  L.R.A.  336;  v.  Lane,  97  Minn.  98, 106  N,  W.  485,  7 
Continental  Ins.  Co.  v.  Ruckman,  127  Ann.  Cas.  1144,  4  L.R.A.(N.S.)  231; 
111.  364,  20  N.  E.  77, 11  A.  S.  R.  121 ;  Cutler  v.  Roberts,  7  Neb.  4,  29  Am. 
McCarty  v.  Piedmont  Mut.  Ins.  Co.,  81  Rep.  371;  Cittadino  v.  Schackter,  83 

5.  C.  152,  62  S.  E.  1, 18  L.R.A.(N.S.)    N.  J.  L.  593,  85  Atl.  174,  43  L.R.A. 
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an  intention  to  relinquish  it.8  No  man  can  be  bound  by  a  waiver  of 
his  rights,  unless  such  waiver  is  distinctly  made,  with  full  knowledge 
of  the  rights  which  he  intends  to  waive ;  and  the  fact  that  he  knows 
his  rights,  and  intends  to  waive  them,  must  plainly  appear.*  A 
waiver  may  be  express  or  implied,10  but  in  the  absence  of  an  express 
agreement  a  waiver  will  not  be  presumed  or  implied  contrary  to  the 
intention  of  the  party  whose  rights  would  be  injuriously  affected 
thereby,  unless  by  his  conduct  the  opposite  party  has  been  misled,  to 
his  prejudice,  into  the  honest  belief  that  such  waiver  was  intended  or 
consented  to.11    To  make  out  a  case  of  waiver  of  a  legal  right  there 

(N.S.)  80;  In  re  Rochester,  208  N.  Y.  sons  v.  Lane,  97  Minn.  98,  106  N.  W. 
188,  101  N.  E.  875,  47  L.R.A.(N.S.)  485,  7  Ann.  Cas.  1144,  4  L.R.A.(N.S.) 
'  151;  Gans  v.  Renshaw,  2  Pa.  St.  84,  281;  Cutler  v.  Roberts,  7  Neb.  4,  29 
44  Am.  Dec.  152;  State  v.  State  Board  Am.  Rep.  371;  Kilpatrick  v.  Kansas 
of  Canvassers,  78  S.  C.  461,  59  S.  E.  City,  etc,  R.  Co.,  38  Neb.  620, 57  N.  W. 
145,  13  Ann.  Cas.  1133,  14  L.R.A.  664,  41  A.  S.  R.  741;  Home  F.  Ins.  Co. 
(N.S.)'  850;  McCarty  v.  Piedmont  v.  Kuhlman,  58  Neb.  488,  78.  N.  W. 
Mut.  Ins.  Co.,  81  S.  C.  152,  62  S.  E.  936,  76  A.  S.  R.  Ill;  Smith  r.  Brady, 
1, 18  L.R.A.(N.S.)  729;  Jones  v.  Tay-  17  N.  Y.  173,  72  Am.  Dec.  442;  In  re 
lor,  7  Tex.  240,  56  Am.  Deo.  48;  Cooper  Rochester,  208  N.  Y.  188,  }01  N.  E. 
v.  Singleton,  19  Tex.  260,  70  Am.  Dec  875,  47  L.R.A.(N.S.)  151;  list,  etc, 
333  and  note;  Wilson  v.  Carpenter,  91  Co.  v.  Chase,  80  Ohio  St.  42,  88  N.  E. 
Va.  183,  21  S.  E.  243,  50  A.  S.  R.  120,  17  Ann.  Cas.  61;  Diehl  v.  Adams 
824;  Hotchkiss  v.  Middlekauf,  96  Va.  County  Mut  Ins.  Co.,  58  Pa.  St  443; 
649,  32  S.  E.  36,  43  L.R.A.  806.  98  Am.  Dec  302  and  note;  Beatty  v. 

Note :  37  A.  S.  R.  533.  Lycoming  County  Mut  Ins.  Co.,  6fr 

And  see  Landlord  and  Tenant,  vol.  Pa.  St.  9,  5  Am.  Rep.  318;  Wilson  v.. 
16,  p.  1135.    As  to  the  knowledge  of  Carpenter,  91  Va.  183,  21  S.  E.  243, 
an  officer  or  agent  of  an  insurance  50  A.  S.  R.  824. 
company  as  imputable  to  the  company,      9.  Wilson  v.  Carpenter,  91  Va.  183, 
see  Insurance,  vol.  14,  p.  1167  et  seq.  21  S.  E.  243,  50  A.  S.  R.  824;  Hotch- 
8.  De  Cordova  v.  Hood,  17  Wall.  1,  kiss  v.  Middlekauf,  96  Va,  649,  32  S. 
21  U.  S.   (L.  ed.)  587;  Bennecke  v.  E.  36,  43  LJR.A.  806. 
Connecticut  Mut.  L.  Ins.  Co.,  105  U.       10.  Pavesich  v.  New  England  Mut. 
S.  355,  26  U.  S.  (L.  ed.)  990;  Cali-  L.  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68, 
fornia  Southern  Hotel  Co.  v.  Callender,  106  A.  S.  R.  104,  2  A™»   Cas.  561,  69 
94  Cal.  120,  29  Pac.  859,  28  A.  S.  R.  L.R.A.  101;  Parsons  v.  Lane,  97  Minn. 
99 ;  Los  Angeles  First  Nat.  Bank  v.  98, 106  N.  W.  485,  7  Ann.  Cas.  1144,  4 
Maxwell,  123  Cal.  360,  55  Pac.  980,  69  L.R.A.(N.S.)    231;   Davis  v.  Milady, 
A.  S.  R.  64;  Hoxie  v.  Home  Ins.  Co.,  92  S.  C.  135,  75  S.  E.  363,  Ann.  Cas. 
32  Conn.  21, 85  Am.  Dec.  240 ;  Perin  v,  1914B   267;    Swedish  American  Nat 
Parker,  126  111.  201,  18  N.  E.  747,  9  Bank  v.  Koebernick,  136  Wis.  473, 117 
A.  S.  R.  571,  2  L.R.A.  336;  Currie  v.  N.  W.  1020,  128  A.  S.  R.  1090. 
Continental  Casualty  Co.,  147  la.  281,      Note:  7  A.  S.  R.  296. 
126  N.  W.  164,  140  A.  S.  R.  300;       And  see  infra,  par.  6. 
Walsh  v.  Kansas  Fuel  Co.,  91  Kan.    .  1L  Kilpatrick  v.  Kansas  City,  etc- 
310,  137  Pac.  941,  50  L.R.A.(N.S.)   R.  Co..  38  Neb.  620,  57  N.  W.  664, 
686;  Enterprise  Mfg.  Co.  v.  Oppen-  41  A.  S.  R.  741;  State  v.  State  Board 
heim,  114  Md.  368,  79  Atl.  1007,  38  of  Canvassers,  78  S.  C.  461,  59  S.  E. 
L.R.A.(N.S.)    548;   Smith  v.  Dennie,  145,  13  Ann.   Cas.   1133,  14  L.R.A. 
6  Pick.  (Mass.)  262, 17  Am.  Dec.  368;    (N.S.)  850;  Davis  v.  La  Crosse  Hos* 
Shaw  v.  Spencer,  100  Mass.  382,  97  pital  Ass'n,  121  Wis.  579,  99  N.  W 
Am.  Dec  107,  1  Am.  Rep.  115;  Par-  351,  1  Ann,   Cas.  950. 
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must  be  a  clear,  unequivocal;  and  decisive  act  of  the  party  showing 
such  a  purpose  or  acts  amounting  to  an  estoppel  on  his  part.11  A 
waiver,  to  be  operative,  must  be  supported  by  an  agreement  founded 
on  a  valuable  consideration,18  or  the  act  relied  6n  as  a  waiver  must 
be  such  as  to  estop  a  party  from  insisting  on  performance  of  the  con- 
tract of  forfeiture  of  the  condition,14  When  the  verbal  agreement  of 
parties  amounts  to  a  waiver  or  discharge  of  mutual  stipulations  in  a 
written  contract,  either  in  whole  or  in  part,  the  discharge  of  each  by 
the  other  from  the  obligations  of  the  contract  may  furnish  a  suffi- 
cient consideration.  Forbearance,  or  extrinsic  considerations,  may 
exist  to  furnish  sufficient  legal  foundation  for  an  alteration,  by  verbal 
agreement,  of  the  stipulations  in  a  prior  existing  contract1* 

6.  Proof. — In  accordance  with  the  general  rule  as  to  the  burden  . 
of  proof,16  it  devolves  upon  the  party  claiming  a  waiver  to  prove  the 
facts  on  which  he  relies  for  such  waiver,17  A  presumption  of  the 
relinquishment  of  a  known  right  cannot  be  rested  on  a  presumption 
that  such  right  was  known.18  A  waiver  must  be  clearly  proved,19  but 
this  may  be  effected  by  various  species  of  evidence.20    Thus  it  may  be 

12.  Los.  Angeles  First  Nat.  Bank  v.  Co.,  77  N.  Y.  483,  33  Am.  Rep.  651; 
Maxwell,  123  Cal.  360,  55  Pac.  980,  Thurston  v.  Ludwig,  6  Ohio  St.  1,  67 
69  A.  S.  R.  64;  Royal  v.  Aultman,  etc.,  Am.  Dec.  328  and  note;  Imperial  F. 
Co.,  116  Ind.  424,  19  N.  E.  202,  2  Ins.  Co.  v.  Dunham,  117  Pa.  St.  460, 
L.R.A.  526;  Enterprise  Mfg.  Co.  v.  12  Atl.  668,  2  A.  S.  R.  686;  American 
Oppenheim,  114  Md.  368,  79  Atl.  1007,  Cent.  Ins.  Co.  v.  McCrea,  8  Lea 
38  L.R.A.(N.S.)  548;  List,  etc.,  Co.  v.  (Tenn.)  513,  41  Am.  Rep.  647. 
Chase,  80  Ohio  St  42,  88  N.  E.  120, 17  Note:  50  L.R.A.(N.S.)  501. 

Ann.  Cas.  61;  Diehl  r.  Adams  County  And  see  Contracts,  vol.  6,  p.  916  et 

Mut.  Ins.  Co.,  58  Pa.  St.  443,  98  Am.  seq.;  Insurance,  voL  14,  p.  1155  et 

Dec.  302  and  note;  Beatty  v.  Lycoming  seq. 

County  Mut.  Ins.  Co.,  66  Pa.  St.  9,  15.  Thurston  v.  Ludwig,  6  Ohio  St 

5  Am.  Rep.  318.  1,  67  Am.  Dec.  328. 

13.  United    Firemen's   Ins.    Co.    v.  16.  See  Evidence,  vol.  10,  p.  898  et 
Thomas,  82  Fed.  406,  53  U.  S.  App.  seq. 

517,  27  C.  C.  A.  42,  47  LR.A.  450:       17.  Phoenix  Ins.  Co.  v.  Fleming,  65 

Jobst  v.  Hayden,  84  Neb.  735,  121  N.  Ark.  54,  44  S.  W.  464,  67  A.  S.  R.  900, 

W.  957,  50  L.R.A.(N.S.)  501  and  note;  39  L.R.A.  789;  Planters'  Mut.  Ins.  Co. 

Ripley  v.  JEtna  Ins.  Co.,  30  N,  Y.  136,  v.  Loyd,  67  Ark.  584,  56  S.  W.  44,  77 

86  Am.  Dec.  362  and  note;  Thurston  A.  S.  R.  136  and  note;  Los  Angeles 

v.  Ludwig,  6  Ohio  St.  1,  67  Am.  Dec.  First  Nat.  Bank  v.  Maxwell,  123  Cal. 

328  and  note;  Hughes  v.  Lansing,  34  360,  55  Pac.  980,  69  A.  8.  R.  64;  West- 

Ore.  118,  55  Pac.  95,  75  A.  S.  R.  574;  ^  Nat  Ins#  Co.  T#  Marsh>  34  0kla- 

American  Cent.  Ins   Co.  *.  McCrea,  »  414,  125  Pac  1094,  42  L.R.A.(N.S.) 
Lea  (Tenn.)  513,  41  Am.  Rep.  647.       g91  x 

S^ri  ^J^'(W  T™     C*    v       »■  Wa^  v-  Metropolitan  ^  **• 

14.  United    Firemen's    Ins.    Co.    v.  r      fiR  n         „«_   00  a*i  ono   ka  a 

Thomas,  82  Fed.  406,  53  U.  S.  App.  £VL  '  L        '  5°  A# 

517,  27  C.  C.  A.  42,  47  L.R.A.  450;  B-  *•  °°-  . 

Viele  v.  Germania  Ins.  Co.,  26  la.  9,      »•  ^?f™8?2?™ ?^£\2: 
96  Am.  Dec.  83;  Ripley  v.  JEtna  Ins.   Callender,  94  Cal.  120,  29  Pac.  859,  28 
Co.,  30  N.  Y.  136,  86  Am.  Dec.  362  and  A.  S.  R.  99.    And  see  supra,  par.  5. 
note;  Prentice  v.  Knickerbocker  L.  Ins.       20.  California  Southern  Hotel  Co.  ▼. 
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proved  by  express  declaration  or  agreement,1  or  by  acts  and  conduct 
manifesting  an  intent  and  purpose  not  to  claim  the  supposed  advan- 
tage,* or  by  so  neglecting  and  failing  to  act  as  to  induce  a  belief  that 
it  was  the  intention  and  purpose  to  waive.1    Time,  even  where  made 

Callender,  94  CaL  120,  29  Pac.  859,  F.  Ids.  Co.,  128  la.  575, 105  N.  W.  112, 

28  A.  S.  R.  99.  25  L.R.A.  (N.S.)  20;  Currie  v.  Conti- 

1.  New  York  L.  Ins.  Co.  v.  Eggle-  nental  Casualty  Co.,  147  la.  283,  126 
flton,  96  U.  S.  572,  24  U.  S.  (L.  ed.)  N.  W.  164,  140  A.  S.  R.  300;  Enter- 
841;  Benneeke  v.  Connecticut  Mut.  L.  prise  Mfg.  Co.  v.  Opperheim,  114  Md. 
Ins.  Co.,  105  U.  S.  355,  26  U.  S.  (L.  368,  79  Atl.  1007,  38  L.R.A.(N.S.)  548; 
ed.)  990;  California  Southern  Hotel  Security  Ins.  Co.  v.  Pay,  22  Mich.  467, 
Co.  v.  Callender,  94  Cal.  120,  29  Pac.  7  Am.  Rep.  670;  City  Planing,  etc., 
859,  28  A.  S.  R.  99 ;  Viele  v.  Germania  Mill  Co.  v.  Merchants',  etc.,  Mut.  F. 
Ins.  Co.,  26  la.  9,  96  Am.  Dec  83  and  Ins.  Co.,  72  Mich.  654,  40  N.  W.  777, 
note;  Parsons  v.  Lane,  97  Minn.  98,  16  A.  S.  R.  552;  Parsons  v.  Lane,  97 
106  N.  W.  485,  7  Ann.  Cas.  1144,  4  Minn.  98,  106  N.  W.  485,  7  Ann.  Cas. 
L.R.A.(N.S.)  231;  Kilpatrick  v.  Kan-  1144,  4  L.R.A.(N.S;)  231;  Kilpatrick 
sas  City,  etc.,  R.  Co.,  38  Neb.  620,  57  v.  Kansas  City,  etc.,  R.  Co.,  38  Neb. 
N.  W.  664,  41  A.  S.  R.  741;  In  re  620,  57  N.  W.  664,  41  A.  S.  R.  741; 
Rochester,  208  N.  Y.  188,  101  N.  E.  Home  F.  Ins.  Co.  v.  Kuhlman,  58  Neb. 
875,  47  L.R.A.(N.S.)  151;  List,  etc.,  488,  78  N.  W.  936,  76  A.  S.  R.  Ill  and 
Co.  v.  Chase,  80  Ohio  St.  42,  88  N.  E.  note;  Prentice  v.  Knickerbocker  L.  Ins. 
120, 17  Ann.  Cas.  61;  Hughes  v.  Lan-  Co.,  77  N.  Y.  483,  33  Am.  Rep.  651; 
sing,  34  Ore.  118,  55  Pac.  95,  75  A.  S.  Trippe  v.  Provident  Fund  Soc.,  140 
R.  574;  Davis  v.  La  Crosse  Hospital  N.  Y.  23,  35  N.  E.  316,  37  A.  S.  R. 
Ass'n,  121  Wis.  579,  99  N.  W.  351,  1  529,  22  L.R.A.  432;  In  re  Rochester, 
Ann.  Cas.  950  and  note.  As  to  modi-  208  N.  Y.  188,  101  N.  E.  875,  47 
fication  or  waiver  of  written  contracts  L.R.A.(«N.S.)  151;  Dibbrell  v.  Geor- 
by  parol  agreement,  see  Contracts,  gia  Home  Ins.  Co.,  110  N.  C.  193, 14  S. 
vol.  6,  p.  914  et  seq.;  Evidence,  voL  10,  E.  783,  28  A.  S.  R.  678;  McFarland  v. 
p.  1034  et  seq.  Kittanning  Ins.  Co.,  134  Pa.  St.  590, 

2.  Globe  Mut.  Ins.  Co.  v.  Wolff,  95  19  Atl.  796, 19  A.  S.  R.  723;  State  v. 
U.  S.  326,  24  U.  S.  (L.  ed.)  387;  New  State  Board  of  Canvassers,  78  S.  C. 
York  L.  Ins.  Co.  v.  Eggleston,  96  U.  S.  461,  59  S.  E.  145,  13  Ann.  Cas.  1133, 
572,  24  U.  S.  (L.  ed.)  841;  Benneeke  14  L.R.A.(N.S.)  850;  Swedish-Ameri- 
v.  Connecticut  Mut.  L.  Ins.  Co.,  105  U.  can  Nat.  Bank  v.  Koebernick,  136  Wis. 
S.  355,  26  U.  S.  (L.  ed.)  990;  United  473,  117  N.  W.  1020,  128  A.  S.  R. 
Firemen's  Ins.  Co.  v.  Thomas,  82  Fed.  1090. 

406,  53  U.  S.  App.  517,  27  C.  C.  A.  Notes:  40  Am.  Dec.  388;  6  Eng.  Bui 

42,  47  L.R. A.  450 ;  Planters'  Mut.  Ins.  Cas.  573. 

Co.  v.  Loyd*,  67  Ark.  584,  56  S.  W.  44,  3.  Atlantic   Coast   Line   R.    Co.    v. 

77  A.  S.  R.  136  and  note ;  Murray  v.  Burnette,  239  U.  S.  199,  36  S.  Ct.  75, 

Home  Ben.  L.  Ass'n,  90  Cal.  402,  27  60  U.  S.  (L.  ed.)  226;  United  Fire- 

Pac.  309,  25  A.  S.  R.  133  and  note;  men's  Ins.  Co.  v.  Thomas,  82  Fed.  406, 

California  Southern  Hotel  Co.  v.  Cal-  53  U.  S.  App.  517,  27  C.  C.  A.  42,  47 

lender,  94  Cal.  120,  29  Pac.  859,  28  A.  L.R.A.  450 ;  California  Southern  Hotel 

S.  R.  99;  Fitzpatrick  v.  Hartford  L.,  Co.  v.  Callender,  94  CaL  120,  29  Pac. 

etc.,  Ins.  Co.,  56  Conn.  116,  13  AtL  859,  28  A.  S.  R.  99;  Ohio  Val.  Buggy 

673,  17  AH.  411,  7  A.  S.  R.  288  and  Co.  v.  Anderson  Forging  Co.,  168  Ind. 

note;  Ohio  Val.  Buggy  Co.  v.  Ander-  593,  81  N.  E.  574,  11  Ann.  Cas.  1045; 

son  Forging  Co.,  168  Ind.  593,  81  N.  Parsons  v.  Lane,  97  Minn.  98,  106  N. 

E.  574,  11  Ann.  Cas.  1045;  Viele  v.  W.  485,  7  Ann.  Cas.  1144,  4  L.R.A. 

Germania  Ins.  Co.,  26  la.  9,  96  Am.  (N.S.)  231 ;  Kilpatrick  v.  Kansas  City, 

Dee.    83  and  note;  Rundell  v.  Anchor  etc.,  R.  Co.,  38  Neb.  620,  57  N.  W.  664, 
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essential,  is  not  conclusive  in  equity  as  it  is  at  law,  but  a  party  may 
show  that  it  has  ceased  to  be  essential,  and  anything  which  draws  on 
the  other  party  to  execute  an  agreement  after  default  in  respect  to  time, 
or  that  shows  that  it  is  deemed  a  subsisting  agreement,  after  such  de- 
fault, will  amount  to  a  waiver,  and  so  also  will  a  failure  to  avail  him- 
self of  it,  on  the  part  of  the  one  entitled  to  do  so,  at  the  first  fit  occa- 
sion, and  before  or  when  the  other  begins,  after  default,  to  act  again 
on  the  agreement4  The  courts,  not  favoring  forfeitures,  are  usually 
inclined  to  take  hold  of  any  circumstances  which  indicate  an  election 
to  waive  a  forfeiture.* 

7.  Province  of  Court  and  Jury, — Whether  there  has  been  a  waiver 
is  generally  a  question  of  fact,6  and  the  sufficiency  of  the  evidence 
relating  thereto  is  for  the  jury.7  The  jury  may  be  properly  instructed, 
as  matter  of  law,  that  a  waiver  must  be  voluntary,  and  that  it  implies 
a  knowledge  of  the  right,  claim,  or  thing  waived ;  yet  whether  it  was 
voluntary,  and  whether  the  party  had  knowledge  of  the  right  or  thing 
waived,  are  still  questions  of  fact  to  be  submitted  to  the  jury.8  Where, 
however,  the  facts  and  circumstances  relating  to  the  subject  are  ad- 
mitted or  clearly  established,  waiver  becomes  a  question  of  law.9 

41  A.  S.  R.  741;  McNeil  v.  Call,  19  N.  614,  12  Ann.  Cas.  428;  Carrie  v.  Con- 
H.  403,  51  Am.  Dec.  188;  People  v.  Po-  tinental  Casualty  Co.,  147  la.  281, 126 
lice  Com'rs,  174  N.  Y.  460,  67  N.  E.  78,  N.  W.  164,  140  A.  S.  R.  300;  Savage 
95  A.  S.  R.  596;  List,  etc.,  Co.  v.  Chase,  Mfg.  Co.  v.  Armstrong,  17  Me.  34,  35 
80  Ohio  St.  42,  88  N.  E.  120,  17  Ann.  Am.  Dec.  227;  Smith  v.  Dennie,  6 
Cas.  61;  Hughes  v.  Lansing,  34  Ore.  Pick.  (Mass.)  262,  17  Am.  Dec.  368; 
118,  55  Pac.  95,  75  A.  S.  R.  574;  Im-  Cittadino  v.  Schackter,  83  N.  J.  L.  593, 
perial  F.  Ins.  Co.  v.  Dunham,  117  Pa.  85  Atl.  174, 43  L.R.A.(N.S.)  80;  Eaton 
St  460, 12  Atl.  668,  2  A.  S.  R.  686.  v.  Blackburn,  62  Ore.  300,  96  Pac. 
Note:  35  Am.  Dec.  600.  870,  97  Pac.  539,  132  A.  S.  R.  705, 

And  see  Insurance,  vol.  14,  p.  118  16  Ann.  Cas.ll98,20L.R.A.(N.S.)  53; 
et  seq.  Batehelder  v.  Standard  Plunger  Ele- 

4.  Falls  v.  Carpenter,  21  N.  C.  237,  vator  Co.,  227  Pa.  St.  201,  75  AtL  1090, 
28  Am.  Dec  592.  19  Ann.  Cas.  875  and  note. 

5.  Queens'  Ins.  Co.  v.  Young,  86  Ala.  7.  California  Southern  Hotel  Co.  v. 
424,  5  So.  116,  11  A.  S.  R.  51;  Su-  CaUender,  94  CaL  120,  29  Pac.  859,  28 
preme  Tribe,  etc  v.  Hall,  24  Ind.  App.  A.  S.  R.  99;  City  Planing,  etc,  Mill 
316,  56  N.  E.  780,  79  A.  S.  R.  262.        Co.  v.  Merchants/  etc.,  Mut.  F.  Ins. 

Note:  25  A.  S.  R.  137.  Co.,  72  Mich.  654,  40  N.  W.  777, 16  A. 

Generally  as  to  waiver  of  forfeitures,  S.  R.  552;  MeFarland  v.  Eittanning 

see  Equity,  vol.  10,  p.  334.  Ins.  Co.,  134  Pa.  St.  590, 19  AtL  796, 

6.  Knickerbocker  L.  Ins.  Co.  v.  Nor-  19  A.  S.  R.  723. 

ton,  96  U.  S.  234,  24  U.  S.  (L.  ed.)  8.  California  Southern  Hotel  Co.  v. 

689 ;  Pence  v.  Lancrdon,  99  U.  S.  578,  CaJlender,  94  Cal.  120,  29  Pac.  859,  28 

25   U.    S.    (L.    ed.)    *2k- -    California  A.   S.  R.  99;  Minor  v.  Edwards,  12 

Southern  Hotel  Co.  v.  Calient,  94  Mo.  137,  49  Am*  Pec.  121. 

Cal.  120,  29  Pac.  859,  28  A.  S.  R.  99;  9.  Swedish- America  Nat.  Bank  ▼. 

Perin  v.  Parker,  126  111.  201,  18  N.  E.  Koebernick,  136  Wis.  473,  117  N.  W. 

747,  9  A.  S.  R.  571,  2  L.R.A-  336;  1020,  128  A.  S.  R.  1090. 

Schultz  v.  Ford,  133  la,  402, 109  N.  W.  Note:  19  Ann.  Cas.  879. 
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9.  Power  of  Sovereign  to  Restrain  or  Remove 

10.  Status  of  Interned  Alien 
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Rights  and  Liabilities  as  to  Pre-existing  Contracts 

16.  In  General 

17.  Contracts  of  Affreightment;  Bills  of  Lading;  Charter  Parties 

18.  Agency  and  Powers  of  Attorney;  Partnership 

19.  Contracts  of  Insurance 

20.  Contracts  of  Lease  or  Sale 

21.  Debts;  Interest 

22.  Bills  and  Notes 

23.  Patent  Rights;  Right  to  Vote  Stock  in  Domestic  Corporation 

Capacity  to  Sue 

24.  In  General 

25.  Effect  of  Permission  to  Enter  or  Reside  in  Country  When  Suit  Brought 

26.  Effect  of  War  on   Suit  Previously  Instituted,  Judgment  Recovered,  or 

Appeal  Pending 

27.  Plea  of  Alien  Enemy  in  Neutral  Court 

Liability  to  Suit 

28.  In  General 

29.  Right  to  Defend  and  Appeal 

30.  Service  of  Process 

31.  Effect  of  War  on  Statute  of  Limitations 

V.  Confiscation;  Abandoned  or  Captured  Property 

32.  In  General 

33.  State  Confiscation  and  Sequestration  Acts 

34.  Confiscation  Acts  of  Confederate  States 

35.  Federal  Confiscation  Acts;  in  General 

36.  Purpose;  Property  Subject  to  Confiscation 

37.  Procedure;  Review 

38.  Effect  of  Condemnation  and   Sale 

39.  Abandoned  and  Captured  Property 


i!  Introductory 

1.  Scope  of  Article. — The  scope  of  this  article  is  sufficiently  in- 
dicated by  the  foregoing  analysis.  No  attempt  is  made  herein  to 
discuss  the  nature,  existence  and  incidents  of  war  generally,  or  of 
naval  warfare,  blockade,  or  prize  law,  as  these  matters  are*  treated  at 
length  elsewhere  in  this  work,  as  is  the  subject  of  neutrality,  its  theory, 
and  the  acts  constituting  a  breach  thereof.1 

2.  Definition  and  Kinds  of  War. — War  is  that  state  in  which  a 
nation  prosecutes  its  rights  by  force  of  arms,*  or,  as  it  has  also  been 
defined,  the  exercise  of  force  by  bodies  politic  against  each  other  for  the 

1.  See  International  Law,  vol.  15,    (L.  ed.)  459;  Robson  v.  Wall,  2  Nott  & 
p.  174  et  seq.  McCord  (S.  C.)  498, 10  Am.  Dec.  623. 

2.  Prize  Cases,  2  Black  635, 17  U.  S. 
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purpose  of  coercion.8  It  would  seem  that  it  may  be  safely  laid  down 
that  every  contention  by  force  between  two  nations,  in  external  mat- 
ters, under  the  authority  of  their  respective  governments,  is  not  only 
war,  but  public  war.  If  it  be  declared  in  form,  it  is  called  solemn,  and 
is  of  the  perfect  kind,  because  one  whole  nation  is  at  war  with  another 
whole  nation,  and  all  the  members  of  the  nation  declaring  war  are 
authorized  to  commit  hostilities  against  all  the  members  of  the  other, 
in  every  place  and  under  every  circumstance.  In  such  a  war  all  the 
members  act  under  a  general  authority,  and  all  the  rights  and  conse- 
quences of  war  attach  to  their  condition.  But  hostilities  may  subsist 
between  two  nations,  more  confined  in  nature  and  extent,  being 
limited  as  to  places,  persons,  and  things;  and  this  is  more  properly 
termed  imperfect  war,  because  not  solemn,  and  because  those  who  are 
authorized  to  commit  hostilities  act  under  special  authority,  and  can 
go  farther  than  to  the  extent  of  their  commission.  Still,  however,  it 
is  a  public  war,  because  it  is  an  external  contention  by  force  between 
some  of  the  members  of  the  two  nations*  authorized  by  the  legitimate 
powers.  It  is  a  wajr  between  the  two  nations,  though  all  the  members 
are  not  authorized  to  commit  hostilities  as  in  a  solemn  war  where 
the  government  restrains  the  general  power.4 

II.  Wak  Powers  of  Federal  and  State  Government 

3.  Nature  and  Extent;  Construction  of  Statutes  Relating  to  Mili- 
tary Powers. — By  the  term  war  power,  as  here  used,  is  meant  the  legis- 
lative power  which  Congress  possesses  as  an  incident  to  the  expressly 
granted  power  to  declare  wax,  though  some  cases  as  to  the  power  of  a 
state  legislaiure  in  aid  of  the  prosecution  of  war  are  also  included. 
The  present  discussion  is  furthermore  limited  to  the  war  power  as 
applied  to  citizens,  the  legislative  power  with  respect  to  alien  enemies 
being  treated  in  a  subsequent  portion  of  the  article,5  while  the.  power 
to  declare  martial  law  and  the  powers  of  the  military  commander 
resulting  from  such  a  declaration  are  discussed  elsewhere  in  this  work,* 
as  are  the  powers  of  a  military  commander  over  the  persons  and  prop- 
erty of  civilians  in  time  of  public  war.7  The  federal  constitution  vests 
in  Congress  plenary  war  powers.  Congress  can  begin,  carry  on,  and 
terminate  wars,  without  any  express  limit  as  to  time,  means  or  manner. 
The  war  power  resides  in  the  nation's  right  of  self-preservation, — the 
preservation  not  only  of  itself  but  of  all  its  citizens.    After  the  enu- 

3.  Lewis     v.     Ludwick,     6     Cold.       6.  See  Governor,  vol.  12,  p.  1006 
(Tenn.)  368,  98  Am.  Dec.  454.  et  seq.;  International  Law,  vol.  15, 

4.  Bas  v.  Tingy,  4  DalL  37,  1  U.  S.  p.  180  et  seq. 

(L.    ed.)     731;    Montoya    v.    United       7.  See  International  Law,  vol.  15, 

States,  180  U.  S.  261,  21  S.  Ct.  358,  p.  180  et  seq.;  Military,  vol.  18,  pp. 

45  U.  S.  (L.-ed.)  521.  1062,  1083. 

5.  See  infra,  par,  9  et  seq. 
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meration  of  the  powers  of  Congress,  among  them  the  power  to  raise 
and  support  armies,  in  clause  18  of  article  1,  §  8,  the  constitution  pro- 
vides the  power  "to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  constitution  in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof."  Here  is  the  great  reservoir  of 
power  to*  save  the  national  existence.8  The  congressional  war  power 
may,  without  infringing  on  the  reserved  right  of  the  states,  extend  to 
the  most  minute  regulation  of  conduct.  It  is  not  subject  to  interfer- 
ence by  a  state  government.9  Congress  can  determine,  without  ques- 
tion from  any  state  authority,  how  the  armies  shall  be  raised,  whether 
by  voluntary  enlistment  or  forced  draft,  the  age  at  which  the  soldier 
shall  be  received,  and  the  period  for  which  he  shall  be  taken,  the  com- 
pensation he  shall  be  allowed,  and  the  service  to  which  he  shall  be 
assigned.  And  it  can  provide  the  rules  for  the  government  and  regu- 
lation of  the  forces  after  they  are  raised,  define  what  shall  constitute 
military  offenses,  and  prescribe  their  punishment.  No  interference 
with  the  execution  of  this  power  of  the  national  government  in  the 
formation,  organization,  and  government  of  its  armies  by  any  state 
officials  could  be  permitted  without  greatly  impairing  the  efficiency, 
if  it  did  not  utterly  destroy,  this  branch  of  the  public  service.10  Not 
only  may  the  congressional  power  be  exercised  directly,  but  discre- 
tionary powers  may  be  delegated  to  the  executive  or  to  stale  officials.11 
Although  the  grant  of  the  war  power  in  the  Australian  constitution, 
which  authorizes  the  parliament  "to  make  laws  for  the  peace,  order, 
and  good  government  of  the  commonwealth,  with  respect  to  .  .  .  the 
naval  and  military  defense  of  the  commonwealth  and  of  the  several 
states,"  is  in  different  terms  from  those  employed  in  our  Constitution, 
the  power  granted  is  essentially  the  same.  If  there  is  any  difference 
between  the  two  grants,  that  in  our  constitution  is  the  broader,  Con- 
gress being  expressly  empowered  "to  declare  war,"  and,  by  implica- 
tion, to  take  whatever  measures  may  be  necessary  to  carry  on  war 
successfully,  while  the  power  delegated  to  the  Australian  parliament 
is  limited  to  making  provisions  for  defense  only.18    A  public  statute, 

8.  Note:  Ann.  Cas.  1918B  1009.        scription,  exemptions,   and  procedure 

9.  Tarble's  Case,  13  Wall.  397,  20  for  enrolment  and  drafting) ;  Ann.  Cas. 
U.  S.  (L.  ed.)  597.  1918B  1010. 

Note:  Ann.  Cas.  1918B  1010.  And  see  Constitutional  Law,  voL 

And  see  Military,  vol.  18,  p.  1014.  6,  p.  134;  International  Law,  vol. 

10.  Tarble's  Case,  13  Wall.  397,  20  15,  p.  178  et  seq. ;  Military,  vol.  18,  p. 
U.   S.    (L.  ed.)    597;   Selective  Draft  1014  et  seq. 

Law  Cases,  245  U.  S.  366,  38  S.  Ct.  11.  Selective  Draft  Law  Cases,  245 
159,  62  U.  S.  (L.  ed.)  352,  Ann.  Cas.  U.  S.  366,  38  S.  Ct.  159,  62  U.  S. 
1918B  856  and  note.  (L. -ed.)  352,  Ann.  Cas.  1918B  856. 

Notes :  Ann.   Cas.  1917C  812   (dis-      Note :  Ann.  Cas.  1918B  1010. 
cussing  at  length  the  right  to  compel       12.  Note:  7  British  Rul.  Cas.  663. 
military  service,  persons  subject  to  con- 
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such  as  the  National  Defense  Act  of  June  3,  1916,  which  related  to 
the  vital  question  whether  the  military  power  of  the  government  shall 
be  potential  and  effective  in  the  hands  of  the  constitutional  authorities 
or  be  contingent  on  the  option  of  constituent  members  of  the  lawful 
military  organizations,  is  one  to  be  determined  under  broad  rules  of 
liberal  construction.18 

4.  Particular  Measures. — The  provision  of  the  Espionage  Law,  June 
15,  1917,  that  any  letter,  book,  newspaper  or  the  like  "advocating  or 
urging  treason,  insurrection  or  forcible  resistance  to  any  law  of  the 
United  States"  is  nonmailable,  has  been  sustained  as  a  valid  exercise 
of  the  war  power,14  as  has  the  provision  of  the  act  penalizing  the  wil- 
ful obstruction  of  enlistment  or  recruiting.16  The  validity  of  the 
provisions  of  the  Selective  Draft  Law  (Act  May  18,  1917,  Fed.  St. 
Ann.  Pamph.  Supp.  No.  11,  p.  85)  imposing  compulsory  military 
service  has  been  upheld  by  the  United  States  supreme  court,  and  con- 
victions have  been  sustained  for  aiding  or  encouraging  violations  of 
that  act.16  Furthermore,  in  sections  12  and  13  of  the  Selective  Draft 
Law,  Congress,  in  the  legitimate  exercise  of  the  war  powers  vested  in 
it  by  the  constitution,  has  declared  that,  inasmuch  as  the  efficiency, 
good  health,  and  sound  morals  of  the  army  are  conducive  to  the 
preservation  of  the  nation,  restrictions  upon  the  sale  of  intoxicants, 
and  the  discontinuance  of  houses  of  ill  fame,  bawdyhouses,  and 
brothels,  as  a  means  to  that  end,  are  necessary  within  given  territorial 
limits  during  the  existence  of  a  state  of  war,  and  its  enactment  is 
the  supreme  law  of  the  land.  In  answer  to  the  argument  that  the 
power  to  establish  the  ordinary  regulations  of  police  has  been  left  to 
the  individual  states,  and  cannot  be  assumed  by  the  national  govern- 
ment, it  is  sufficient  to  say  that  the  statute  rests,  not  upon  the 
police  power,  but  upon  the  war  power  conferred  on  Congress  &nd 
recognized  by  the  law  of  nations.  In  a  few  recent  cases  state  acts  in 
aid  of  the  prosecution  of  war  have  also  been  sustained,  such,  for  in- 
stance, as  a  state  law  forbidding  the  sale  of  intoxicants  near  military 
camps,  arsenals  and  the  like,  an  order  of  a  state  commission  of  public 
safety  requiring  the  closing  of  saloons  at  an  hour  earlier  than  that 
fixed  by  the  statutes  of  the  state,  and  a  state  law  penalizing  speech  or 
conduct  designed  to  discourage  enlistment  in  the  military  or  naval 
service  of  the  United  States.17  So  a  state  "war  defense  act"  has 
been  held  valid  which,  after  reciting  the  existence  of  war,  author- 
izes the  borrowing  on  state  bonds  of  $500,000  to  be  expended  in 

13.  Sweetser  v.  Emerson,  236  Fed.  16.  Selective  Draft  Law  Cases,  245 
161, 149  C.  C.  A.  351,  Ann.  Cas.  1917B  U.  S.  366,  38  S.  Ct.  159,  62  U.  S.  (L. 
244.  ed.)   352,  Ann.  Cas.  1918B  856  and 

14.  Masses  Pub.  Co.  v.  Patten,  246  note. 

Fed.  24,  158  C.  C.  A.  250,  Ann.  Cas.       Note:  Ann.  Cas.  1918B  1011. 
1918B  999  and  note.  17.  Note:  Ann.    Cas.   1918B    1011- 

15.  Note:  Ann.   Cas.  1918B  1011.     1013. 
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aid  of  agriculture  and  stock  raising  and  the  marketing  of  the  prod- 
ucts thereof  "to  the  end  that  the  food  supplies  of  the  nation  may 
be  sufficient  and  adequate  for  the  support  of  its  armies."1*  And 
it  has  been  decided  that  a  state  statute  making  it  a  criminal  offense 
to  advocate  that  men  should  not  enlist  in  the  military  forces  or  aid 
in  prosecuting  the  war  does  not  infringe  the  constitutional  provi- 
sion conferring  upon  Congress  the  power  'to  raise  armies,  nor  the 
constitutional  provision  preserving  freedom  of  speech  and  of  Ihe  press, 
and  is  not  abrogated  or  superseded  by  the  federal  Espionage  Law.19 
It  has  been  held  that  it  is  within  the  competency  of  the  parliament  of 
the  commonwealth  of  Australia,  under  the  power  vested  in  it  by  the 
Australian  constitution,  to  provide  for  the  regulation  of  the  price  of 
food  during  the  continuance  of  a  war.20 

III.  War  as  Excusing  Breach  of  Contract 

5.  In  Absence  of  Stipulation  against  Liability. — The  general  rule 
is  that  in  the  absence  of  a  stipulation  in  a  contract  relieving  a  party 
in  cafee  of  war,  the  existence  of  a  state  of  war  is  no  excuse  for  a  breach 
of  the  contract,  whether  the  contract  is  concluded  before  or  after  the 
commencement  of  hostilities,  and  without  regard  to  the  increase  in 
expense  or  difficulty  of  performance  which  it  entails.1  As  an  exception 
to  the  general  rule,  however,  it  is  held  that  war  risks  are  impliedly 
excepted  from  contracts  of  employment  entered  into  between  masters 
or  owners  of  vessels  and  seamen,  whether  concluded  before  the  out- 
break of  war  or  during  its  continuance.2  It  is  also  held  that  the  owner 
of  a  ship,  on  the  outbreak  of  war,  or  when  war  appears  to  the  master 
of  the  ship  to  be  imminent,  is  excused  as  for  breach  of  contract  for 
the  failure  of  the  master  of  the  ship  to  proceed  on  a  voyage,  or  for 
delay,  because  of  fear  of  capture,  possible  capture  of  the  ship  being 
an  implied  exception  from  liability  for  nonperformance  of  the  con- 
tract.8 Where  the  prevalence  of  war  renders  a  contract  impossible 
of  performance  by  the  parties  thereto,  the  contract  is  automatically 
canceled  on  the  happening  of  the  event  rendering  performance  im- 
possible.4   Thus  it  has  been  decided  that  the  wife  of  a  seaman  was  not 

18.  State  v.  Stewart,  54  Mont.  504,  contract,  see  Contracts,  vol.  6,  p.  997 
171  Pac.  755,  Ann.  Cas.  1918D  1101  et  seq. 

and  note.  2.  Palace    Shipping   Co.   v.    Caine, 

19.  State  v.  Holm,  139  Minn.  267,  [1907]  A.  C.  (Eng.)  386,  97  L.  T.  N. 
166  N.  W.  181,  L.R.A.1918C  304  and  S.  587,  9  Ann.  Cas.  526  and  note, 
note.  Note:  Ann.  Cas.  1918A  16. 

20.  Farey  v.  Burvett,  21  C.  L.  R.  3.  The  Kronprinzessin  Cecilie,  244 
(Australia)  433,  7  British  Rul.  Cas.  U.  S.  12,  37  S.  Ct.  490,  61  U.  S.  (L. 
628  and  note.  ed.)  960,  reversing  238  Fed.  668,  151 

1.  Note:  Ann.  Cas.  1918 A  14.    Gen-  C.  C.  A.  518. 
erally  as  to  difficulty  or  pecuniary  loss       Note:  Ann.  Cas.  1918A  17. 
as  excusing  the  nonperformance  of  a       4.  Note:  Ann.  Cas.  1918A  18. 
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entitled  to  recover  a  sum  of  money  which  she  alleged  was  due  to  her 
husband  as  wages  under  a  contract  to  serve  on  a  ship  for  a  definite 
period,  where  it  appeared  that  before  the  end  of  the  term  of  employ- 
ment war  broke  out  in  Europe  and  the  ship  on  which  the  husband 
was  employed,  having  arrived  at  a  hostile  port,  was  captured  and  her 
crew  made  prisoners.*  So  the  capture  of  a  vessel  by  the  enemy  ex- 
cuses the  performance  of  the  contract  of  affreightment,  and  the  subse- 
quent release  of  the  prize  by  a  neutral  power  into  whose  port  it  was 
taken  by  the  captor  will  not  revive  the  contract.6  It  has  been  held 
by  the  English  courts  that  a  construction  contract  is  terminated  by 
an  order  of  the  ministry  of  munitions  made  in  time  of  war  suspend- 
ing the  work  indefinitely,  such  an  order  not  being  within  a  provi- 
sion for 'an  extension  of  the  time  to  perform  in  case  of  "difficulties, 
impediments  or  obstructions."  7 

6.  Under  Stipulation. — Where  a  contract  contains  a  stipulation 
which  it  is  possible  to  construe  as  exempting  the  parties  from  liability 
in  the  event  of  the  outbreak  of  war  affecting  the  performance  of  the 
contract,  failure  of  performance  is  excused  if  the  existence  of  war  is 
the  proximate  cause  thereof.8  Where,  however,  a  stipulation  relieving 
the  parties  to  a  contract  under  stated  conditions  does  not  by  any  rea- 
sonable construction  of  its  terms  cover  the  event  of  war,  of  course  the 
general  rule  applicable  in  the  absence  of  a  stipulation  controls  and  the 
existence  of  war  does  not  excuse  a  breach.9 

IV.  Alien  Enemies 
Who  Are  Alien  Enemies 

7.  In  General. — In  its  natural  meaning  the  term  "alien  enemy" 
denotes  a  person  who  owes  allegiance  to  an  enemy  nationality.10    An 

5.  Horlock  v.  Beal,  [1916]  1  A.  C.  or  buyers  (such  as  fire,  accident,  war, 
(Eng.)  486,  85  L.  J.  K.  B.  602,  114  strikes,  lockouts  or  the  like)  causing  a 
L.  T.  N.  S.  193,  21  Com.  Cas.  201,  60  short  supply  of  labor,  fuel,  raw  ma- 
Sol.  Jo.  J.  236,  32  Times  L.  Rep.  251,  terials  or  manufactured  produce  or 
Ann.  Cas.  1916D  670.  And  see  Ship-  otherwise  preventing  or  hindering  tfie 
ping  vol.  24,  p.  1156.  manufacture  or  delivery  of  the  article." 

6.  Note:  Ann.  Cas.  1918A  18.  The  major  part  of  the  supply  of  mag- 

7.  Metropolitan  Water  Board  ▼•  nesium  chloride  previously  available 
Dick,  [1918]  A.  C.  119,  87  L.  to  the  seller  came  from  Germany  and 
J.  K.  B.  370,  23  Com.  Cas.  148,  34  was  cut  off  by  war.  The  seller  ob- 
Times  L.  Rep.  113,  16  L.  G.  R.  1,  117  tained  a  certain  amount  of  the  chem- 
li.  T.  N.  S.  766,  [1917]  W.  W.  352,  82  ical,  enough  to  have  filled  the  contract 
j.  P.  61  Ann.  Cas.  1918C  390,  8  in  suit  but  not  enough  to  fill  all  its 
British  Rul.  Cas.  483.  contracts.    It  was  held  that  the  seller 

8.  Tennants  v.  Wilson,  [1917]  A.  C.  was  justified  in  suspending  delivery. 
(Eng.)   495,  Ann.  Cas..  1918A  1  and       9.  Note:  Ann.  Cas.  1918A  20  (con- 
note.    In  this  case  a  continuing  con-  taining  numerous  instances  of  stipula* 
tract  for  the  delivery  of  magnesium ,  tions  held  to  excuse  or  not  to  excuse 
chloride  provided  that  "deliveries  may  breach  of  contract). 

be  suspended  pending  any  contingen-  10.  Porter  v.  Freudenberg,  [1915] 
cies  beyond  the  eontrol  of  the  seller*  1KB.  857,  112  L.  T.  N.  S.  313,  84 
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alien  enemy  of  the  United  States  is  a  person  with  whose  country  the 
United  States  is  at  war.11  Strictly  speaking,  the  character  imposed 
by  nationality  is  not  altered  by  a  change  of  residence.  The  tie  of 
allegiance  .to  the  land  of  his  birth  is  considered  as  a  tie  of  such  strength 
as  to  warrant  the  belief  that  it  would  lead  the  alien  resident  here  to  do 
what  he  could  for  his  home  land  in  the  war.12  A  natural  born  sub- 
ject of  a  belligerent  country,  who  leaves  the  land  of  his  birth  before 
the  war  and  resides  within  the  realm  of  the  other  belligerent,  but  does 
not  become  naturalized  or  completely  divested  of  his  native  rights, 
is,  on  the  outbreak  of  war,  an  alien  enemy  of  the  government  under 
which  he  resides.18  An  alien  enemy  retains  his  character  as  such 
even  after  his  disabilities  have  been  removed  by  the  sovereign's  li- 
cense.14 And  a  native  of  an  enemy  nation  residing  in  the  United 
States  is  none  the  less  an  alien  enemy  because  he  has  declared  his  in- 
tention of  becoming  a  citizen.  In  England  it  has  been  held  that  a 
person  born  in  an  enemy  country  before  the  British  Nationality  and 
Status  of  Aliens  Act  of  1914  was  passed  is  not  a  British  subject  merely 
because  his  father  has  been  naturalized  in  England.1*  Though  a 
native  born  British  subject  of  alien  parentage  may  ordinarily,  on  ar- 
riving at  his  majority,  elect  between  British  citizenship  and  that  of 
his  father,  it  has  been  held  that  such  a  person  cannot  on  arriving  at 
his  majority  make  a  declaration  of  alienage,  where  a  state  of  war 
exists  with  the  nation  of  his  father's  birth  and  he  has  during  his 
minority  been  enrolled  in  the  British  army.16  ,  An  alien  who  has 
voluntarily  enlisted  in  the  military  service  of  the  United  States  has 
no  right  to  claim  exemption  from  the  consequences  of  his  own  volun- 
tary engagement,  and  to  be  discharged  from  service  on  account  of  his 
alienage.  Though  by  such  a  stipulation  he  may  possibly  involve  him- 
self in  difficulties  in  regard  to  his  allegiance  to  his  native  sovereign, 
that  is  a  matter  for  his  own  consideration,  and  cannot  affect  the  valid- 
ity of  his  new  obligation.17  With  reference  to  commercial  intercourse, 
the  test  of  enemy  character  is  the  place  of  voluntary  residence  or  of 
business,  and  not  nationality,18  and  the  term  "alien  enemy"  includes 

L.  J.  K.  B.  1001,  20  Com.  Cas.  189,  L.  J.  K  B.  210,  113  L.  T.  N.  S.  971, 
32  R.  P.  C.  109,  [1915]  W.  N.  43,  31  80  J.  P.  49,  32  Times  L.  Rep.  3,  7 
Times  L.  Rep.  162, 59  Sol.  J.  216,  Ann.  British  Rul.  Cas.  868. 
Cas.  1917C  215,  5  British  Rul.  Cas.      Note:  Ann.  Cas.  1917C  189. 
548.  14.  Note:  Ann.  Cas.  1917C  190. 

Note :  Ann.  Cas.  J.917C  189.  15.  Note :  Ann.  Cas.  1918C  709,  710. 

11.  Note:  Ann.  Cas.  1918C  709.  16.  Rex  v.  Middlesex  Regiment,  etc., 

12.  Note:  Ann.  Cas.  1917C  189.         [1917]  2KB.  (Eng.)  129,  Ann.  Cas. 

13.  Ex  parte  Weber,  [1916]  1  A.  C.  1917E  480  and  note. 

(Eng.)  421,  85  K.  B.  944,  114  L.  T.       Note:  Ann.  Cas.  1918C  710. 
N.  S.  214,  80  J.  P.  249,  32  Times  L.       17.  United  §tates  v.  Cottingham,  1 
Rep.  312,  60  Sol.  J.  306,  Ann. -Cas.  Rob.  (Va.)  615, 40  Am.  Dec.  710.    And 
1916D  304  and  note,  7  British  Rul.  see  Militaby,  vol.  18,  p.  1046. 
Cas.  880  and  note ;  Rex  v.  Vine  St.       18.  Porter  v.  Freudenberg,  [1915]  1 
Poliee  Station,  [1916]  1  K.  B.  268,  85  K.  B.  857, 112  L.  T.  N.  S.  313,  84  L.  J. 
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not  only  a  subject  of  enemy  nationality  but  also  a  domestic  or  neutral 
subject  who  is  voluntarily  resident  in  hostile  territory  or  is  carrying 
on  business  therein.19  If  a  consul,  or  a  person  having  even  higher 
privileges,  residing  in  an  enemy's  country,  not  content  with  acting 
in  that  character,  embarks  in  mercantile  transactions,  his  individ- 
ual character  is  not  merged  in  his  national  character,  which  cannot 
protect  him  from  the  consequences  of  those  transactions  *° 

8.  Corporations. — A  corporation  as  well  as  a  natural  person  may 
be  an  alien  enemy,  and  in  determining  its  status  the  same  principles 
apply.1  The  English  Trading  with  the  Enemy  Amendment  Act  pro- 
vides that  "the  expression  'enemy  subject'. means  a  subject  of  a  state 
for  the  time  being  at  war  with  his  Majesty,  and  includes  a  body  cor- 
porate constituted  according  to  the  laws  of  such  a  state."  *  A  corpora- 
tion is  not  necessarily  an  enemy  because  it  has  enemy  shareholders,* 
but  according  to  xecent  English  decisions  a  company  will  be  held  to 
be  an  alien  enemy  despite  its  domestic  incorporation  if  its  agents  or 
the  persons  in  de  facto  control  of  its  affairs,  whether  authorized  or 
not,  are  resident  in  an  enemy  country,  or,  wherever  resident,  are  ad- 
hering to  the  enemy  or  talcing  instructions  from  or  acting  under  the 
control  of  enemies.  A  person  knowingly  dealing  with  the  company 
in  such  a  case  is  trading  with  the  enemy.4 

Personal  Liberty 

9.  Power  of  Sovereign  to  Restrain  or  Remove. — It  was  provided  by 
the  Act  of  Congress  of  July  6,  1798  (1  Fed.  St  Ann.  2d  ed.  364, 

K.  B.  1001,  20  Com.  Cas.  189,  32  R.  P.      And  •  see  International  Law,  vol. 
C.  109,  [1915]  W.  N.  43,  31  Times  L.  15,  pp.  180,  186  et  seq. 
Rep.  162,  59  SoL  J.  216,  Ann.  Cas.       20.  Note:  Ann.  Cas.  1917C  190. 
1917C  215,  5  British  Rul.  Cas.  548 j       1.  Notes:  Ann.    Cas.    1917C    190; 
Moss  v.  Donohoe,  20  C.  L.  R.  (Aua-  Ann.  Cas.  1918C  709;  5  British  Rul. 
tralia)  580,  7  British  Rul.  Cas.  889.        Cas.  333  et  seq. 

Notes:  L.R.A.1917C  662;  Ann.  Cas.      2.  Note:  Ann.  Cas.  1918C  710. 
1917C  189;  Ann.  Cas.  1918C  709.  3.  Daimler  Co.  v.  Continental  Tyre, 

19.  The  William  Bagaley,  5  WaU.  etc.,  Co.,  [1916]  2  A.  C.  307,  Ann.  Cas. 
377,  18  U.  S.  (L.  ed.)  583;  The  Flying  1917C  170  and  note,  6  British  Rul. 
Scud,  6  Wall.  263,  18  U.  S.  (L.  ed.)   Cas.  269. 

756;  Zacharie  v.  Godfrey,  50  111.  186,  Notes:  Ann.  Cas.  1917C  190;  Ann. 
99  Am.  Dec.  506 ;  Daimler  Co.  v.  Con-  Cas.  1918C  710. 

tinental  Tyre,  etc.,  Co.,  [1916]  2  A.  C.  4.  Daimler  Co.  v.  Continental  Tyre, 
307,  Ann.  Cas.  1917C  170  and  note;  etc.,  Co.,  [1916]  2  A.  C.  307,  Ann. 
8  British  Rul.  Cas.  269;  Porter  v.  Cas.  1917C  170  and  note,  8  British 
Freudenberg,  [1915]  1KB.  857,  Rul.  Cas.  269,  revering  Continental 
112  L.  T.  N.  S.  313,  84  L.  J.  K.  B.  Tyre,  etc.,  Co.  v.  Daimler  Co., 
1001,  20  Com.  Cas.  189,  32  R.  P.  C.  1  K.  B.  893,  [1915]  W.  N.  441,  84  L. 
109,  [1915]  W.  N.  43,  31  Times  L.  J.  K.  B.  927,  20  Com.  Cas.  209,  59 
Rep.  162,  59  Sol.  J.  216,  Ann.  Cas.  Sol.  J.  232,  5  British  Rul.  Cas.  304; 
1917C  215,  5  British  Rul.  Cas.  548.  .       In  re  Hilckrs,  [1917]  1  K.  B.  48,  86 

Note:  Ann.  Cas.  1916D  306,  307.        L.    J.    K.    B.    204,    [1916]    Hansell 
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U.  S.  Rev.  St;  §  4067),  as  follows:  "Whenever  there  is  a  declared 
war  between  the  United  States  and  any  foreign  nation  or  government, 
or  any  invasion  or  predatory  incursion  is  perpetrated,  attempted,  or 
threatened  against  the  territory  of  the  United  States,  by  any  foreign 
nation  or  government,  and  the  President  makes  public  proclamation 
of  the  event,  all  natives,  citizens,  denizens,  or  subjects  of  the  hostile 
nation  or  government,  being  males  of  the  age  of  fourteen  years  and 
upward,  who  shall  be  within  the  United  States,  and  not  actually  nat- 
uralized, shall  be  liable  to  be  apprehended,  restrained,  secured,  and  re- 
moved, as  alien  enemies.  The  President  is  authorized,  in  any  such 
event,  by  his  proclamation  thereof,  or  other  public  act,  to  direct  the 
conduct  to  be  observed,  on  the  part  of  the  United  States,  toward  the 
aliens  who  become  so  liable ;  the  manner  and  degree  of  the  restraint 
to  which  they  shall  be  subject,  and  in  what  cases,  and  upon  what 
security  their  residence  shall  be  permitted,  and  to  provide  for  the  re- 
moval of  those  who,  not  being'  permitted  to  reside  within  the  United 
States,  refuse  or  neglect  to  depart  therefrom;  and  to  establish  any 
other  regulations  which  are  found  necessary  in  the  premises  and  for 
the  public  safety."  Under  this  act,  the  power  of  the  President  to 
establish,  by  proclamation  or  other  public  act,  rules  and  regulations 
for  apprehending,  restraining,  securing,  and  removing  alien  enemies 
is  unlimited.  He  may  cause  the  alien  to  be  removed  or  he  may  cause 
him  to  be  restrained  or  confined.  The  authority  of  the  marshal  to 
carry  into  execution  the  regulations  and  orders  ef  the  President  is 
implied  in  the  power  conferred  on  the  President:  The  acts  of  the 
President  are  equally  his  acts  whether  they  emanate  from  the  depart- 
ment of  state  or  from  any  other  department.  In  case  of  the  removal 
of  an  alien  enemy,  the  marshal  of  the  district  in  which  the  alien 
enemy  shall  be  apprehended  is  specifically  designated  by  the  statute 
to  execute,  on  warrant,  the  order  of  the  President  or  court*  The 
courts  of  the  United  States  have  jurisdiction  to  enforce  a  residential 
'  proclamation  or  regulation  concerning  the  restraint  or  removal  of 
alien  enemies.  But  while  the  judiciary  is  thus  made  auxiliary  to  the 
executive,  the  judicial  authority  need  not  be  resorted  to  in  every  in- 
stance to  enforce  the  regulations.  The  President  has  unlimited  power 
in  the  matter  and  may  direct  the  marshal  to  act  independently  of  the 
judiciary.6  The  time  for  the  removal  of  an  alien  enemy  is  provided 
for  as  follows:  "When  an  alien  who  becomes  liable  as  an  enemy,  in 
the  manner  prescribed  in  the  preceding  section,  is  not  chargeable  with 
actual  hostility,  or  other  crime  against  the  public  safety,  he  shall  be 
allowed,  for  the  recovery,  disposal,  and  removal  of  his  goods  and 
effects,  and  for  his  departure,  the  full  time  which  is  or  shall  be  stipu- 

Bankr.  Rep.  160,  115  L.  T.  N.  S.  490,       5.  Notes:     Ann.   Cas.   1917C  191; 
33  Times  L.  Rep.  490,  7  British  Rul.  Ann.  Cas.  1918C  711. 
Cas.  708.  6.  Note:  Ann.  Cas.  1917C  19L 
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lated  by  any  treaty  then  in  force  between  the  United  States  and  the 
hostile  nation  or  government  of  which  he  is  a  native  citizen,  denizen, 
or  subject;  and  where  no  such  treaty  exists,  or  is  in  force,  the  Presi- 
dent may  ascertain  and  declare  such  reasonable  time  as  may  be  con- 
sistent with  the  public  safety,  and  according  to  the  dictates  of  human- 
ity and  national  hospitality."  7  The  power  of  the  President  to  order 
the  internment  of  a  resident  alien  enemy  is  entirely  independent  of 
the  power  given  to  the  United  States  courts  to  apprehend  and  confine 
alien  enemies,  and  the  exercise  of  the  presidential  power  is  not  open 
to  judicial  review.8  It  has  been  said  that  the  act  concerning  alien 
enemies,  which  confers  on  the  President  very  great  discretionary  pow- 
ers respecting  their  persons,  affords  a  strong  implication  that  he  did 
not  possess  those  powers  by  virtue  of  the  declaration  of  war.f  The 
English  statute  requiring  the  registration  of  aliens  imposes  on  alien 
enemies  the  duty  of  registering  as  such  and  it  shifts  the  burden  of 
proof  so  that  the  onus  lies  on  a  person  charged  with  being  an  alien 
enemy  to  prove  that  he  is  not  if  he  wishes  to  escape  such  classifica- 
tion. The  Aliens  Restriction  Act,  1914,  was  a  statute  passed  imme- 
diately after  the  declaration  of  war  between  Germany  and  England, 
and  it  was  passed  for  the  express  purpose  of  dealing  with  the  national 
danger  and  emergency  which  would  arise  in  time  of  war  by  reason  of 
aliens  having  been  permitted  the  aame  rights  as  British  subjects,  or, 
at  any  rate,  in  substance  the  same  rights,  with  very  few  restrictions 
imposed  by  statute.10  The  English  emergency  statutes,  giving  the 
King  power  to  restrict  the  movements  of  aliens  and  reserving  all  the 
powers  of  the  Crown,  do  not  show  a  lack  of  inherent  power  in  the 
Crown  to  imprison  alien  enemies.  On  the  contrary,  it  has  been  ex- 
pressly held  that  siich  action  is  quite  within  the  Crown's  prerogative.11 
Under  the  British  Defense  of  the  Realm  Consolidation  Act,  which 
provides  that  the  King  in  Council  has  power  during  the  continuance 
of  war  to  issue  regulations  for  securing  the  public  safety  and  the  de- 
fense of  the  realm,  it  is  held  that  parliament  has  conferred  the  power 
to  make  an  order  for  the  internment  of  a  person  of  hostile  origin  or 
association.1* 

10.  Status  of  Interned  Alien. — Where  an  alien  enemy  is  interned 
he  must  be  regarded,  for  the  purposes  of  a  writ  of  habeas  corpus,  as  a 
prisoner  of  war,  and  not  entitled  to  such  writ.1*    It  has  been  held  by 

7.  Note:  Ann.  Cas.  1917C  191-192,  [1916]  1KB.  268,  85  L.  J.  K.  B. 
quoting  1  Fed.  St.  Ann.  (2d  ed.)  210,  113  L.  T.  N.  S.  971,  80  J.  P.  49, 
364;  U.  S.  Rev.  St.  §  4068.  32  Times  L.  Rep.  3,  7  British  Rul. 

8.  Note:  Ann.  Cas.  1918C  711.    And  Cas.  868. 

see  International  Law.  voL  15,  p.  Note:  Ann.  Cas.  1917 C  193. 

188.  12.  Rex  v.  Halliday,   [1917]   A.  C. 

9.  Brown  v.  United  States,  8  Cranch  260,  Ann.  Cas.  1917D  389.  and  note,  7 
110,  3  U.  S.  (h.  ed.)  504.  British  Rul.  Cas.  722  and  note. 

10.  Note:  Ann.  Cas.  1917C  192.  13.  Rex  v.  Vine  St.  Police  Station, 

11.  Rex  ?.  Vine  Sfc.  Police  Station,   [1916]  1  K.  B.  268,  85  L.  J.  K,  B. 
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the  English  courts  that  while  internment  is  a  revocation  of  the  former 
license  to  the  extent  that  the  alien  is  no  longer  left  at  large,  it  is  not 
a  revocation  of  the  license  to  remain  in  the  country,  and  it  does  not 
prevent  the  enforcement  of  contract  rights  of  the  alien.14 

Property  Rights 

11.  In  General. — Property  of  alien  enemies  situated  in  the  juris- 
diction at  the  outbreak  of  war  is  liable  to  confiscation  by  the  sove- 
reign,16 but  a  declaration  of  wax  does  not,  in  itself,  enact  a  confis- 
cation of  the  property  of  alien  enemies  within  the  territory  of  the 
belligerent  power.16  An  alien  enemy  holds  his  property  legally  against 
all  the  world  but  the  sovereign.17  The  power  to  confiscate  is  discre- 
tionary and  not  to  be  exercised  in  the  interest  of  private  citizens,  and 
the  modern  tendency  is  to  withhold  the  property  of  the  alien  enemy 
if  necessary  and  restore  it  to  him  at  the  termination  of  hostilities.18 
The  right  to  withdraw  property  belonging  to  an  enemy,  and  the  neces- 
sity for  some  legislative  act  expressly  authorizing  the  confiscation  of 
such  property  before  it  -can  be  lawfully  seized  and  condemned  as  prize 
of  war,  are  discussed  elsewhere  in  this  work.10 

12.  Custodian  of  Enemy  Property. — In  England  by  the  act  to 
amend  the  Trading  with  the  Enemy  Act,  1914  (5  Geo.  V,  c.  12), 
passed  on  November  27,  1917,  various  provisions  were  made  for  the 
constitution  of  an  office  of  custodian  of  enemy  property,  the  custodian 
being  appointed  to  hold  such  property  until  the  termination  of  the 
present  war,"  and  thereafter  to  "deal  with  the  same  in  such  manner  as 
His  Majesty  may  by  order  in  council  direct."  w  It  is  not  within  the  in- 
tention of  the  statute  that  the  custodian  should  be  made  the  assignee  of 

210,  113  L.  T.  N.  S.  971,  80  J.  P.  49,  18.  Brown     v.     United     States,     8 

32  Times  L.  Rep.  3, 7  British  Rul.  Cas.  Cranch  110,  3  U.  S.  (L.  ed.)  504. 

868.  17.  The  Adventure,  S  Graneh  221,  3 

Notes:  L.R.A.1918B  200;  Ann.  Cas.  U.  S.  (L.  ed.)  542. 

1917C  193;  Ann.  Cas.  1918C  711;  5  18.  Hanger  v.  Abbott,  6  Wall.  532, 

British  Rul.  Cas.  600.  18  U.  S.  (L.  ed.)  939. 

14.  Note:  Ann.     Cas.    1917C    193.  Notes:  Ann.  Cas.  1917C  194;  Ann. 
And  see  infra,  par.  25.  Cas.  1918C  712. 

15.  Brown     v.     United     States,    8  19.  See  International  Law,  vol. 
Cranch  110,   3  U.   S.    (L.   ed.)    504;  15,  p.  188  et  seq. 

Miller  v.  United  States,  11  Wall.  268,  20.  Daimler  Co.  v.  Continental  Tyre, 

20  U.  S.  (L.  ed.)  135;  Peerce  v.  Car-  etc.,  Co.,   [1916]  2  A.  C.  307,  Ann. 

skadon,  4  W.  Va.  234,  6  Am.  Rep.  281;  Cas.   1917C   170  and  note,  8  British 

Porter  v.  Freudenberg,   [1915]   1  K.  Rul.    Cas.    269;    Tingley    v.    Muller, 

B.  857,  112  L.  T.  N.  S.  313,  84  L.  J.  [1917]   2  Ch.   (Eng.)   144,  116  L.  T. 

K.  B.  1001.  20  Com.  Cas.  189,  32  R.  N.  S.  482,  86  L.  J.  Ch.  N.  S.  625,  33 

P.  C.  109,  [1915]  W.  N.  43,  31  Times  Times  L.  Rep.  369,  61  Sol.  J.  478, 

L.  Rep.  162,  59  Sol.  J.  216,  Ann.  Cas.  Ann.  Cas.  1918C  726,  8  British  Rul. 

1917C  215,  5  British  Rul.  Cas.  548.  Cas.  681. 

Notes:  Ann.  Cas.  1917C  194';  Ann.  Notes:  Ann.  Cas.  1917C  195;  Ann. 

Cas.  1918C  711.  Cas.  1918C  713. 
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a  disputed  debt  alleged  to  be  due  to  an  alien  enemy  from  a  citizen. 
All  that  can  be  vested  in  the  custodian  is  enemy  property,  and  it  is 
enemy  property  in  which  an  applicant  must  be  interested.1  Under 
the  provisions  of  the  Trading  with  the  Enemy  amendment  act  author- 
izing the  board  of  trade  to  require  a  business  carried  on  in  whole  or 
mainly  for  the  benefit  of  alien  enemies  to  be  wound  up,  the  board  of 
trade  may  clothe  the  controller  appointed  to  wind  up  such  a  business 
with  power  to  sue  in  the  name  of  the  enemy.8  An  alien  enemy  prop- 
erty custodian  appointed  by  the  President  of  the  United  States  under 
the  Trading  with  the  Enemy  Act,  on  the  situation  being  called  to  his 
attention,  may  intervene  and  take  over  and  continue  the  prosecution 
of  an  action  which  has  been  suspended  because  the  plaintiffs  are  alien 
enemies.*  .,   -  - 

Capacity  to  Contract 

13.  General  Rule, — It  is  well  settled  that  all  intercourse  with  alien 
enemies  which  is  inconsistent  with  a  state  of  war  between  the  two 
countries  is  prohibited,4  and  consequently  contracts  made  during  war 
which  involve  commercial  intercourse  between  the  opposing  nations 
and  are  without  the  license  of  the  sovereign  are  void.*  The  principle 
upon  which  contracts  between  citizens  of  belligerent  states,  made  dur- 
ing the  war,  are  regarded  as  invalid,  extends  to  a  contract  made  be- 
tween a  citizen  of  a  neutral  country  temporarily  residing  in  a  belliger- 
ent state,  and  a  citizen  of  the  other  belligerent  actually  residing 
therein  at  the  date  of  the  contract.*    The  invalidity  of  a  contract  en- 

1.  Note:  Ann.  Cas.  1917C  195.  6.  Rice  y.  Shook,  27  Ark.  137,  11 

2.  Note:  Ann.  Cas.  1918C  713.  Am.   Rep.   783;   Hyatt   v.   James,   2 

3.  Note:  Ann.  Cas,  1918C  721;  7  Bush  (Ky.)  463,  92  Am.  Bee.  505; 
British  Rul.  Cas.  867.  Dorsey  v.  Kyle,  30  Md.  512,  96  Am. 

4.  Porter  v.  Freudenberg,  [1915]  1  Dec.  617  and  note;  Kershaw  v.  Kelsey, 
K.  B.  857,  112  L.  T.  N.  S.  313,  84  100  Mass.  561,  97  Am.  Dec.  124,  1 
L.  J.  K.  B.  1001,  20  Com.  Cas.  189,  Am.  Rep.  142;  Mims  v.  Armstrong, 
32  R.  P.  C.  109,  [1915]  W.  N..43,  31  42  Miss.  429,  97  Am.  Dec.  472;  Stath- 
Times  L.  Rep.  162,  59  Sol.  J.  216,  am  v.  New  York  L.  Ins.  Co,.  45  Miss. 
Ann.  Cas.  1917C  215,  5  British  Rul.  581,  7  Am.  Rep.  737;  Carson  v.  Hunt- 
Cas.  548;  Robson  v.  Premier  Oil,  etc.,  er,  46  Mo.  467,  2  Am.  Rep.  529;  Woods 
line  Co.,  [1915]  2  Ch.  124,  113  L.  T.  v.  Wilder,  43  N.  Y.  164,  3  Am.  Rep. 
N,  S.  523,  [1915]  W.  N.  168,  31  Times  684;  Billgerry  v.  Branch,  19  Grat. 
L.  Rep.  385,  59  Sol.  J.  413,  84  L.  J.  (Va.)  393,  100  Am.  Dec.  679;  Bieber 
Ch.  N.  S.  629,  Ann.  Cas.  1917C  227  v.  Rio  Tinto  Co.,  [1918]  A.  C.  260, 
and  note,  7  British  Rul.  Cas.  814;  118  L.  T.  N.  S.  181,  23  Com.  Cas. 
Halsey  v.  Lowenfeld,  [1916]  2  K.  B.  243,  W.  N.  22,  34  Times  L.  Rep.  208, 
(Eng.)  707,  L.KA.1917C  644;  Moss  Ann.  Cas.  1918D  583  and  note,  8 
v.  Donohoe,  20  C.  L.  R.   (Australia)    British  Rul.  Cas.  734. 

580,  7  British  Rul.  Cas.  889  and  note.       Notes:  96    Am.    Dee.    625;    L.R.A. 

Notes:  Ann.  Cas.  1917C  195;  Ann:  1917C  684;  Ann.  Cas.  1917C  195,  196, 
Cas.  1918C  713.  203. 

And  see  International  Law,  vol.      And  see  Contracts,  vol.  6,  p.  714. 
15,  p.  189  et  seq.  6.  Note:  L.R.A.1917C  686. 
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tered  into  during  war  between  citizens  of  enemy  countries  may  be  set 
up  as  a  defense  to  an  action  founded  thereon,  even  after  the  war  has 
terminated ; 7  except  where  one  of  the  parties,  having  contracted  with 
the  other  in  the  bona  fide  belief  that  he  is  a  neutral,  is  not  in  pari 
delicto.8  The  rules  concerning  the  effect  of  war  on  contracts  between 
belligerents  will  apply  as  well  to  a  civil  war  as  to  an  international  war, 
when  the  former  has  been  authoritatively  recognized  by  the  domestic 
government,  for  in  such  case  it  becomes  as  to  its  legal  incidents  and 
consequences  quasi  international.  But  until  so  recognized  it  is  a 
mere  insurrection,  and  will  not  affect  commercial  intercourse  and 
transactions.9 

■ 

14.  Illustrations. — In  conformity  to  the  rule  above  laid  down  as 
to  contracts  between  citizens  of  enemy  countries  it  has  been  held  that 
citizens  of  belligerent  countries  cannot  enter  into  the  relation  of 
principal  and  agent10  or  of  partnership,  while  hostile  relations  ex- 
ist ;  u  that  any  commercial  contract  between  them  is  void ; 12  and  that 
a  purchase  of  goods  in  the  enemy's  country  confers  no  title,  at  least 
as  against  the  purchaser's  government.13  So,  too,  a  note  given 
during  the  war  by  a  citizen  of  one  belligerent  to  a  citizen  of  another 
does  not  constitute  a  valid  obligation,14  even  though  based  upon  an 
antecedent  consideration ;  but  the  invalidity  of  a  note  given  in  liqui* 
dation  of  an  obligation  existing  before  the  war,  to  a  person  occupying 
the  relation  of  alien  enemy,  does  not  render  a  subsequent  promise  to 
pay  it  void,  as  being  without  consideration.  A  sale  and  transfer  of 
promissory  notes  during  the  war,  to  an  enemy,  is  void  and  communi- 
cates no  title  to  him.15  The  rule  prohibiting  contracts  with  the 
enemy  during  war  is  applicable  to  the  drawing  and  negotiating  of 
bills  of  exchange  between  subjects  of  the  powers  at  war; 16  and  it  is 
immaterial  that  the  effect  of  drawing  the  bill  is  to  remove  the  draw- 
er's funds  from  the  hostile  country.    Some  exceptions  to  this  rule  are 

7.  Hanger  v.  Abbott,  6  Wall.  532,  Co.,  2  Bush  (Ky.)  296,  92  Am.  Dec. 
18  U.  S.  (L.  ed.)  939;  Billgerry  v.  483;  New  York  L.  Ins.  Co.  v.  Clopton, 
Branch,  19  Grat.  (Va.)  393,  100  Am.  7  Bush  (Ky.)  179,  3  Am.  Rep.  290. 
Dec.  679.  Note:  L.R.A.1917C    687. 

Note:  L.R.A.1917C  688.  13.  Montgomery    v.    United    States, 

8.  Note:  L.R.A.1917C    688.  15  Wall.  395,  21  U.  S.   (L.  ed.)  97; 

9.  Leathers  v.  Commercial  Ins.  Co.,  United  States  v.  Lapene,  17  Wall.  601, 
Bush    (Kv.)    296,  92  Am.  Dec.  483;  21  U.  S.  (L.  ed.)  693. 

Mims  v.  Armstrong,  42  Miss.  429,  97      Note:  L.R.A.1917C  687. 

Am.  Dec.  472.  14.  Rice  v.  Shook,  27  Ark.  137,  11 

10.  United  States  v.  Grossmayer,  9  Am.  Rep.  783. 

Wall.  72,  19  U.  S.  (L.  ed.)   927.  Note:  L.R.A.1917C  687. 

Note:  L.R.A.1917C    686.  15.  Note:  L.R.A.1917C   687. 

11.  Note :  L.R.A.1917C    686.  16.  Woods  v.  Wilder,  43  N.  Y.  164, 

12.  Coppell  v.  Hall,  7  Wall.  542,  19  3  Am.  Rep.  684;  Billgerry  v.  Branch, 
U.  S.  (L.  ed.)  244;  United  States  v.  19  Grat.  (Va.)  393,  100  Am.  Dec.  679. 
Lapene,  17  Wall.  601,  21  U.   S.   (L.       Note:  L.R.A.1917C  687. 

ed.)  693;  Leathers  v.  Commercial*  Ins. 
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stated  in  the  books  to  be  allowed  by  reason  of  the  necessity  of  the 
case.  These  are  bills  drawn  for  ransom  and  bills  drawn  by  a  citizen 
in  the  enemy's  country  on  his  own  country  to  provide  him  with  neces- 
sary means  of  subsistence.17  It  has  been  held  that  a  deed  conveying 
property  in  the  enemy  country  during  war  to  a  citizen  of  that  country 
is  invalid,  although  made  for  the  purpose  of  saving  it  from  confisca- 
tion,18 but  there  are  decisions  apparently  to  the  contrary.19  It  has 
been  held  that  the  purchase  of  the  enemy's  real  estate  situate  within 
the  territorial  limits  of  the  state  with  which  he  is  at  war,  by  a  citizen 
of  the  latter  state,  is  unlawful,  because  it  furnishes  the  enemy  the  sin- 
ews of  war  and  may  embarrass  the  enforcement  of  any  act  of  confisca- 
tion to  which  it  may  be  found  expedient  to  resort.20  And  a  mortgage 
executed  during  the  war  by  a  citizen  of  one  belligerent  to  a  citizen  of 
another  has  also  been  declared  to  be  illegal  and  void.1 

15.  Exceptions  to  Rule. — An  exception  to  the  general  rule  that 
contracts  between  citizens  of  enemy  states  are  void  is  made  in  the  case 
of  contracts  arising  out  of  licensed  intercourse.  Another  exception  is 
made  in  the  case  of  a  ransom  bond  given  to  an  enemy  to  procure  the 
discharge,  of  property  or  persons  captured.  Contracts  made  by  prison- 
ers of  war  or  other  persons  in  the  enemy's  country  are  not  invalid  as 
violating  the  nonintercourse  rule ;  and  they  are  an  allowable  exception 
to  the  rule  against  contracts  having  the  effect  to  augment  the  enemy's 
resources,  where  they  are  for  necessaries.  So,  the  master  of  a  vessel 
in  an  enemy's  country  may  hypothecate  the  vessel  for  money  ad- 
vanced to  return  home,  though  the  original  voyage  was  broken  up  by 
capture  and  the  compulsory  sale  of  the  cargo.8  It  has  been  said  that 
an  agreement  made  in  the  enemy's  territory  to  pay  money  there  out 
of  funds  accruing  there,  and  not  agreed  to  be  transmitted  from  within 
our  own  territory;  is  valid;  in  such  a  case  the  rule  of  public  policy 
which  forbids  during  war  that  money  or  other  resources  shall  be  trans- 
ferred so  as  to  aid  or  strengthen  the  enemy  not  being  applicable.8 

Rights  and  Liabilities  as  to  Pre-existing  Contracts 

16.  In  General. — Contracts  which  have  been  so  far  performed  on 
the  one  side  as  to  create  an  indebtedness  on  the  other  are  not  dissolved 

17.  Woods  v.  Wilder,  43  N.  Y.  164,  1.  Hyatt  v.  James,  2  Bush   (Ky.) 
3  Am.  Rep.  684.  463,  92  Am.  Dec.  505;  Mims  v.  Arm- 
Note  :  L.R.A.1917C  687.  strong,  42  Miss.  429,  97  Am.  Dec.  472. 

18.  Hill  v.  Baker,  32  la.  302,  7  Am.  Note :  L.R. A.1917C  688. 

Rep.  193.  2.  Note :  L.R.A.1917C  688,  689.  And 

Note:  L.R.A.1917C  687.  see  Contracts,  vol.  6,  p.  714. 

19.  Note:  L.R.A.1917C  687-688.  3.  Kershaw    v.    Kelsey,    100   Mass. 

20.  Hill  v.  Baker,  32  la.  302,  7  Am.  561,  97  Am.   Dec.  124,  1  Am.  Rep. 
Rep.  193.  142. 

Note:  L.R'.A.1917C  688.  Note:  L.R.A.1917C  689. 
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by  war,4  but  it  is  generally  held  that  all  pre-existing  contracts  of  con- 
tinuing performance  are  dissolved  by  intervening  war,  where  their 
performance  would  be  inconsistent  with  the  duties  which  the  parties 
owe  to  their  respective  countries,*  as  in  the  case  of  contracts  which 
would  involve  trading  with  the  enemy  or  where  the  parties  would  be 
relieved  from  performance  on  principles  common  to  cases  of  inter- 
vening impossibility.  But  where  a  contract  can  be  carried  into  exe- 
cution notwithstanding  the  war,  without  conflicting  with  the  alle- 
giance of  either  party,  it  has  been  held  that  it  will  neither  be  dissolved 
nor  suspended.6 

17.  Contracts  of  Affreightment;  Bills  of  Lading;  Charter  Parties. — 
The  effect  of  war  upon  contracts  of  affreightment  made  before,  but 
which  remain  unexecuted  at  the  time  it  is  declared,  and  of  which  it 
makes  a  further  execution  unlawful  or  impossible,  is  to  dissolve  the 
contract  and  to  absolve  both  parties  from  further  performance  of  it.7 
Accordingly,  a  bill  of  lading  ceases  to  be  of  legal  effect  after  the  dec- 
laration of  war  between  the  countries  of  the  respective  parties.8  A 
charter  party  is  dissolved  by  the  breaking  out  of  war  between  the 
countries  of  the  parties  before  the  expiration  of  the  time  for  loading, 
and  no  action  is  maintainable  for  failure  thereafter  to  furnish  a 
cargo.9 

18.  Agency  and  Powers  of  Attorney;  Partnership. — The  mere  fact 
of  the  breaking  out  of  war  between  the  countries  of  the  respective 
parties  does  not  necessarily,  and  as  a  matter  of  law,  revoke  authority 
theretofore  conferred  upon  an  agent.  Whether  it  is  revoked  or  not 
depends  upon  the  circumstances  of  the  case,  and  the  nature  and  char- 
acter of  the  agency.10  The  authority  of  an  agent  is  revoked  by  his 
becoming  an  alien  enemy  if  the  thing  which  he  is  authorized  to  do  is 
inconsistent  with  the  state  of  war.11    And  a  principal  cannot  lawfully 

4.  Note :  L.R.  A1917C  663.  And  L.  763,  3  Jur.  N.  S.  1209,  27  h.  J.  Q. 
see  infra,  par.  21.  B.  17,  24  Eng.  Kid.  Cas.  399  and  note; 

5.  Leathers  v.  Commercial  Ins.  Co.,  Karberg  v.  Blythe,  [1916]  1  K.  B. 
2  Bush  (Ky.)  296,  92  Am.  Dec.  483;  495,  114  L.  T.  N.  S.  152,  32  Times  L. 
Buchanan  v.  Curry,  19  Johns.  (N.  Y.)  Rep.  186,  60  Sol.  J.  156,  21  Com. 
137,  10  Am.  Dec.  200;  Karberg  v.  Cas.  174,  13  Asp.  Mar.  L.  Cas.  235, 
Blythe,  [1916]  1  K.  B.  495,  114  L.  T.  7  British  Rul.  Cas.  934  and  note. 

N.  S.  152,  85'  L.  J.  K.  B.  665,  32  Note:  L.R.A.1917C    667. 

Times  L.  Rep.  186,  60  Sol.  J.  156,  21  8.  Karberg  v.  Blythe,  [1916]  1  K. 

Com.  Cas.  174,  13  Asp.  Mar.  L.  Cas.  B.  495,  114  L.  T.  N.  S.  152,  32  Times 

235,   7   British    Rul.    Cas.   934;    Zinc  L.  Rep.  186,  60  Sol.  J.  156,  21  Com. 

Corp.  v.  Hirsch,  [1916]  1  K.  B.  (Eng.)  Cas.  174,  13  Asp.  Mar.  L.  Cas.  235,  7 

541,  L.R.A.1917C  650  and  note.  British  RuL  Cas.  934  and  note. 

Note:  L.R.A.1917C  664.  Note:  L.R.A.1917C   667. 

6.  Note:  L.R.A.1917C  664,  665.  9.  Note:  L.R.A.1917C  667. 

7.  Cohen  v.  New  York  Mut.  L.  Ins.  10.  Williams  v.  Paine,  169  U.  S.  55, 
Co.,  50  N.  Y.  610,  10  Am.  Rep.  522;  18  S.  Ct.  279,  42  U.  S.  (L.  ed.)  658; 
Sands  v.  New  York  L.  Ins.  Co.,  50  N.  Note :  L.R. A.1917C  667. 

Y.  626,  10  Am.  Rep.  535 ;  Exposito  11.  Fretz  v.  Stover,  22  Wall.  198,  22 
v.  Bowden,  7  El.  &  Bl.  763,  90  E.  C.  U.  S.  (L.  ed.)  769;  New  York  L.  Ins. 
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transact  business  by  correspondence  with  his  agent  across  the  military 
lines.12  But  contracts  of  agency  which  are  not  inconsistent  with  a 
state  of  war  are  not  terminated  when  the  principal  and  the  agent  be- 
come alien  enemies  to  each  other,1*  and  an  agent  may  continue  to  rep- 
resent his  principal  in  transactions  not  contrary  to  the  policy  or  in- 
terest of  the  government  of  the  agent's  residence,  though  the  principal 
be  an  enemy,  resident  under  the  hostile  government; 14  provided,  of 
course,  that  he  can  exercise  his-  powers  without  communication  with 
his  principal.  Thus  it  is  generally,  though  not  universally,  held  that 
the  authority  of  an  agent  to  look  after  his  principal's  property,16  to 
collect  debts,16  or  to  receive  payment  of  money  due  his  principal,17 
may  be  continued  by  mutual  assent,  notwithstanding  the  existence  of 
war;  though  the  agency  js  so  far  suspended  as  to  prevent  him  from 
transmitting  funds  to  his  principal.18  An  agent  constituted  for  such 
purpose  before  the  war  may,  during  the  war,  receive  notices  of  dis- 
honor upon  notes,  so  as  to  charge  an  indorser  residing  in  the  energy's 
country.1*  One  holding  a  proxy  from  an  alien  enemy,  given  prior  to 
the  outbreak  of  war,  may  vote  the  stock  of  his  principal  during  the 
war,20  though  not  where  the  proxy  is  given  during  the  war.1  While 
it  has  been  held  that  war  will  revoke  or  supersede  the  authority  of  an 
agent  in  regard  to  transactions  not  agreed  upon  and  in  part  executed, 
such  as  the  sale  or  purchase  of  property,  this  seems  true  only  where 
the  authority  of  the  agent  is  restricted ;  and  although  it  has  been  held 
that  a  power  of  attorney  to  sell  land  is  revoked  by  the  outbreak  of  war 
between  the  country  of  the  maker  of  the  power  and  that  of  the  attor- 

Co.  v.  Davis,  95  U.  S.  425,  24  U.  S.  Note:  L.R.A.1917C    667. 

(L.  ed.)   453;  Daimler  Co.  v.  Conti-  17.  New  York  L.  Ins.  Co.  v.  CloJ>- 

nental  Tyre,  etc.,  Co.,  [1916]  2  A.  C.  ton,  7  Bush   (Ky.)  179,  3  Am.  Rep. 

307,  Ann.  Cas.  1917C  170  and  note,  290;    Statham  v.   New  York  L.   Ins. 

6  British  Rnl.  Cas.  269.  Co.,  45  Miss.  581,  7  Am.  Rep.  737 ; 

Note :  Ann.  Cas.  1917C  197.  Sands  v.  New  York  L.  Ins.  Co.,  50  N. 

12.  Note:  Ann.  Cas.  1917C  197.  Y.  626,  10  Am.  Rep.  535. 

13.  Williams  v.  Paine,  169  U.  S.  55,  Notes:  L.R.A.1917C  665,  668;  Ann. 
18  S.  Ct.  279,  42  U.  S.  (L.  ed.)  658;  Cas.  1917C  197;  7  British  Rul.  Cas. 
Hubbard  v.  Matthews,  54  N.  Y.  43,  828. 

13  Am.  Rep.  562.  18.  New  York  L.  Ins.  Co.  v.  Davis. 

Notes:  L.R.A.1917C  667;  Ann.  Caa.  95  U.  S.  425,  24  U.  S.  (L.  ed.)  45i 

1917C  197;  7  British  Rul.  Cas.  828.  Note:  L.R.A.1917C  668. 

14.  Hubbard  v.  Matthews,  54  N.  Y.  19.  Hubbard  v.  Matthews,  54  N.  Y. 
43,  13  Am.  Rep.  562.                       •  43,  13  Am.  Rep.  562. 

Note :  L.R.A.1917C  667. .  Note :  L.R.A.1917C  669. 

15.  United  States  v.  Lee,  106  U.  S.       20.  Note:  L.R.A.1917C  669. 

196,  1  S.  Ct.  240,  27  U.  S.  (L.  ed.)  1.  Robson  r.  Premier  Oil,  etc.,  Line 

171.  Co.,  [1915]  2  Ch.  124,  113  L.  T.  N.  S. 

Note:  L.R.A.1917C    667.  523,   [1915]  W.  N.  168,  31  Times  L. 

16.  Robinson  v;  International  L.  Rep.  385,  59  Sol.  J.  413,  84  L.  J.  Ch. 
Assur.  Soc,  42  N.  Y.  54,  1  Am.  Rep.  629,  7  British  Rul.  Cas.  814. 

490.  Note:  L.R.A.1917C  669. 
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ncy  in  fact,2  the  better  view  would  seem  to  be  that  where  the  power 
may  be  properly  executed  by  the  attorney  without  any  communication 
or  intercourse  with  his  principal,  it  is  not  revoked  or  its  execution  sus- 
pended by  the  breaking  out  of  war  between  the  country  of  the  attorney 
and  that  of  his  principal.8  According  to  a  recent  English  decision,  an 
irrevocable  power  of  attorney  to  sell  land  given  by  a  resident  alien 
enemy  is  not  rendered  void  by  his  subsequent  reriioval  to  a  residence 
in  an  enemy  country.4  Though  the  authority  of  an  agent  may  be 
revoked  by  war,  the  principal  may, "upon  the  restoration  of  peace, 
accept  the  benefit  of  the  agent's  acts.*  Contracts  of  partnership  are 
necessarily  dissolved  by  war  between  the  countries  where  the  respective 
parties  are  resident  as  involving  the  necessity  of  continued  inter- 
course.6 This  rule  is  based  upon  considerations  of  public  policy,  and 
is  not  affected  by  the  intention  of  the  parties.7  But  the  dissolution 
of  a  partnership  by  war  affects  only  future  dealings;  and  as  to  prop- 
erty acquired  by  the  partners  as  such  before  the  war,  the  parties  remain 
bound  to  account.8 

19.  Contracts  of  Insurance. — According  to  some  decisions  a  policy 
of  marine  insurance  becomes  wholly  void  upon  the  breaking  out  of 
war  between  the  country  of  the  insured  and  that  of  the  insurer,  as 
being  in  support  of  the  enemy's  commerce.9  Other  courts,  however, 
take  the  view  that  a  contract  of  marine  insurance  entered  into  prior 
to  the  breaking  out  of  hostilities  between  the  country  of  the  insurer 
and  that  of  the  insured  is  a  good  insurance  against  all  losses  but  those 
arising  from  capture  by  the  forces  of  the  country  of  the  insurer.10 

2.  Note:  L.R.A.1917C  669.  9.  Leathers  v.  Commercial  Ins.  Co., 

3.  Williams  v.  Paine,  169  U.  S.  55,  2  Bush  (Ky.)  296,  92  Am.  Dec.  483; 
18  S.  Ct.  279,  42  U.  S.  (L.  ed.)  658.   Cohen  v.  New  York  Mut.  L.  Ins.  Co., 

Note :  L.RA.1917C    669.  50  N.  Y.  610,  10  Am.  Rep.  522. 

4.  Tingley  v.  Mfiller,  [1917]  2  Ch.       Note:  L.R.A.1917C  676. 

144,  116  L.  T.  N.  S.  482,  86  L.  J.  Ch.       In  Karberg  v.  Blythe,  [1916]  1  K. 

625,  33  Times  L.  Rep.  369,  61  Sol.  J.  B.  495,  85  L.  J.  K.  B.  665,  21  Com. 

478,  Ann.  Cas.  1918C  726  and  note,  Cas.  174,  114  L.  fT.  N.  S.  152,  [1916] 

8  British  Rul.  Cas.  681.  W.   N.    22,   32   Times   L.   Rep.    186, 

5.  Note:  L.R.A.1917C  669.  60  Sol.  J.  156,  13  Asp.  Max.  L.  Cas. 

6.  Stevenson  v.  Aktiengesellschaft  235,  7  British  Rul.  Cas.  934,  it  is  said 
P^o^^^f^i1^^6^^91^  *  that  a  German  policy  of  insurance  on 

r«  iSm[J??  7  RritiS;  r»i   r£  Enelish  s°ods  in  transit  was  dissolved 

Cas.  1918D  575,  7  British  Rul.  Cas.  by  ^  war  between  England  and  Ger- 

Noates:n9°6Am.Dec.628,629;LJt.A.  W  **  the  *"*»  ~?J  *' 
1917C  669,  670;  Ann.  Cas.  1917C  202;  o^entaUy  presented,  the  question  un- 
Ann   Cas   1918C  715  der  a18011331011  heing  whether  a  c  l.  t. 

And  see  International  Law,  vol.  contract  was  performed  by  a  tender  of 
15,  p.  190;  Partnership,  vol.  20,  p.  the  shipping  documents. 
960  10.  Furtado  v.  Rogers,  3  B.  &  P. 

7.  Note:  L.R.A.1917C  670.  191,  6  Rev.  Rep.  752, 14  Eng.  Rul.  Cas. 

8.  Notes:    L.R.A.1917C    670;    Ann.   125. 

Cas.  1917C  202.  Note:  L.R.A.1917C  676. 
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Although  there  is  little  direct  authority  on  the  point,  general 
principles,  as  well  as  the  few .  decisions  involving  such  policies,  seem 
to  indicate  that  policies  of  fire  insurance  continue  in  force  after  the 
breaking  out  of  war  between  the  countries  of  the  respective  parties, 
except  as  to  losses  directly  resulting  from  hostilities ;  and  that  the  only 
effect  of  war  is,  where  the  insured  is  an  alien  enemy,  to  suspend  the 
right  to  recover  in  case  of  loss.  Where  the  insurer  is  an  aliep  enemy, 
he  may,  of  course,  be  sued  at  any  time,  provided  that  jurisdiction  can 
be  obtained.11  The  period  of  twelve  months  allowed  by  a  policy  of 
fire  insurance  for  bringing  suit  thereon  does  not  open  and  expand 
itself  so  as  to  receive  within  it  the  term  of  legal  disability  created  by 
war  between  the  country  of  the  insurer  and  that  of  the  insured,  and 
then  close  together  at  each  end  of  that,  period  so  as  to  complete  itself 
as  though  the  war  had  never  occurred ;  but  the  disability  to  sue  im- 
posed on  the  insured  by  the  war  relieves  him  from  the  consequences 
of  failing  to  bring  suit  within  twelve  months  after  the  loss,  because  it 
renders  a  compliance  with  that  condition  impossible  and  removes  the 
presumption  which  the  contract  of  insurance  says  shall  be  conclu- 
sive, against  the  validity  of  the  plaintiff's  claim.11  Although  there  is 
authority  to  the  contrary,1*  the  prevalent  view  is  that  the  relation 
between  a  person  insured  and  other  members  of  an  incorporated  mu- 
tual insurance  company  is  not  such  a  relation  of  partnership  as  re- 
quires the  application  to  it  of  the  rule  that  a  war  dissolves  a  contract 
of  commercial  partnership  between  enemies.14  So  in  the  case  of  ordi- 
nary life  insurance  contracts,  while  there  are  decisions  to  the  con- 
trary,1* it  has  been  generally  held  that  the  existence  of  an  enemy 
relation  between  the  country  of  the  insurer  and  that  of  the  insured 
does  not  invalidate  an  existing  policy  of  life  insurance,  at  least  where 
the  insured  is  a  noncombatant.1*  The  question  as  to  the  extent  to 
which  war  alters  the  obligations  of  the  parties  and  varies  the  ordinary 
consequences  of  nonperformance  by  the  insured  has  proved  to  be  a 
more  difficult  one,  the  divergence  of  opinion  being  attributable  to  the 
differences  on  the  theory  adopted  as  to  the  nature  of  such  contracts.17 
A  full  discussion  of  the  effect  of  the  existence  of  war  between  the  terri- 
tories in  which  the  insured  and  insurer  reside  as  an  excuse  for  the 
failure  to  pay  a  life  insurance  premium  is  found  elsewhere  in  this 
work-18 

11.  Note:  L.R.A.1917C    677.  15.  Note:  L.R.A.1917C    677. 

12.  Semmes   v.    Hartford   Ins.    Co.,       16.  New  York  L.  Ins.  Co.  v.  Clopton, 
13  Wall.  158,  20  U.  S.  (L.  ed.)  490.        7  Bush  (Ky.)   179,  3  Am.  Rep.  290; 

Note:  L.R.A1917C  677.  Sands  v.  New  York  L.  Ins.  Co.,  50  N. 

13.  Note:  L.R.A.1917C    676.  Y.  626,  10  Am.  Rep.  535. 

14.  Mutual  Ben.L.  Ins.  Co.  v.  Hill-       Note:  L.R.A.1917C    677. 

yard,  37  N.  J.  L.  444,  18  Am.  Rep.'       17.  Notes :  L.R.A.1917C  677  et  seq. ; 
341;  Cohen  v.  New  York  Mut.  L.  Ins.  Ann.  Cas.  1917C  200. 
Co.,  50  N.  Y.  610,  10  Am.  Rep.  522.       18.  See  Insurance,  vol.  14,  p.  986 
Note:  L.R.A.1917C  676.  et  seq. 
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20.  Contracts  of  Lease  or  Sale. — A  contract  of  lease,  entered  into 
before  the  war,  is  not  dissolved  when  the  tenant  becomes  an  alien 
enemy,  although  the  tenant  is  prohibited  by  governmental  order  from 
residing  on  the  premises,  where  it  appears  that  the  tenant  has  the  right 
to  sublet.19  A  contract  for  the  sale  yearly  of  the  whole  of  a  corpora- 
tion's product,  including  an  agreement  not  to  sell  to  any  except  the 
other  party  to  the  contract,  is  not  merely  suspended  when  such  other 
party  becomes,  an  alien  enemy,  but  is  dissolved.80  So  a  provision  in  a 
contract  for  the  sale  of  goods,  the  deliveries  to  cover  a  period  of  years, 
that  in  the  event  of  war  between  the  nations  of  the  respective  parties 
delivery  under  the  contract  shall  be  suspended  arid  resumed  at  the 
end  of  the  war  is  void  as  against  public  policy,  and  on  the  outbreak  if 
war  the  contract  is  nullified.1  It  has,  however,  been  held  that  it  is 
not. unlawful,  during  a  war,  to  discharge  a  contract  with  an  alien 
enemy  for  the  delivery  of  specific  articles,  as  lumber,  where  the  con- 
tract was  made  before  the  war,  and  such  alien  enemy  has  an  agent, 
resident  in  the  country,  to  receive  the  articles.8 

21.  Debts;  Interest. — Debts  due  to  an  alien  enemy  are  not  confis- 
cated for  the  benefit  of  the  debtor.  In  former  times  the  right  to  con- 
fiscate debts  was  admitted  as  an  acknowledged  doctrine  of  the  law  of 
nations,  and  in  strictness  it  may  still  be  said  to  exist,  but  it  may  well 
be  considered  as  a  naked  and  impolitic  right,  condemned  by  the  en- 
lightened conscience  and  judgment  of  modern  times.  The  better  opin- 
ion is  that  debts,  although  existing  prior  to  the  war,  are  not  annulled 
or  extinguished,  but  the  remedy  is  only  suspended,  which  is  a  neces- 
sary conclusion,  on  account  of  the  inability  of  an  alien  enemy  to  sue  or 
to  sustain,  in  the  language  of  the  civilians,  a  persona  standi  in  judicid. 
Trading,  which  supposes  the  making  of  contracts,  and  which  also  in- 
volves the  necessity  of  intercourse  and  correspondence,  is  necessarily 
contradictory  to  a  state  of  war,  but  there  is  no  exigency  in  war  which 
requires  that  belligerents  should  confiscate  or  annul  the  debts  due  by 
the  citizens  of  the  other  contending  party.8  It  is  not  unlawful  volun- 
tarily to  pay  debts  to  alien  enemies,  if  the  payment  is  made  within  the 

19.  London,  etc.,  Estates  Co.  v.  1.  Bieber  v.  Rio  Tinto  Co.,  [1918]  2 
Schlesinger,  [1916]  1  K.  B.  20,  114  L.  A.  C.  260, 118  L.  T.  N.  S.  181,  23  Com. 
T.  N.  S.  74,  85  L.  J.  K  B.  369,  32  Cas.  243,  W.  N.  22,  34  Times  L.  Rep. 
Times  L.  Rep.  78,  60  Sol.  J.  223,  7  208,  Ann.  Cas.  1918D  583  and  note, 
British  Rul.  Cas.  809 ;  Bieber  v.  Rio  8  British  Rul.  Cas.  734. 

Tinto  Co.,   [1918]  A.  C.  260,  118  U      2.  Buchanan   v.    Curry,   19    Johns. 
T.  N.  S.  181,  23  Com.  Cas.  243,  W.   (N.  Y.)  137,  10  Am.  Dec  200. 
N.  22,  31  Times  L.  Rep.  208,  Ann.  Cas.      3.  Hanger  v.  Abbott,  6  WalL  532, 18 
1918D  583,  8  British  Rul.  Cas.  734.       U.  S.   (L.  ed.)   939. 

20.  Zinc  Corp.  v.  Hirsch,  [1916]  1*  Notes:  Ann.  Cas.  1917C  199;  Ann. 
K.  B.   (Eng.)   541,  L.R.A.1917C  650  Cas.  1918C  713. 

and  note.  And  see  International  Law,  toL 

Note:  Ann.  Cas.  1917'C  202,  204.        15,  p.  187,  188. 
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country  of  the  debtor.4  But  the  payment  of  debts  involving  inter- 
course with  the  enemy  is  prohibited.4  While  there  are  some  decisions 
to  the  contrary,6  it  is  the  generally  accepted  rule  in  this  country  that 
interest  is  suspended  on  debts  between  alien  enemies  separated  by  the 
war,7  but  the  rule  is  limited  to  the  actual  necessities  created  by  war 
and  does  not  apply  where  payment  could  be  made  without  intercourse 
with  the  -enemy.8  So  it  has  been  held  that  where  the  principal  debt 
does  not  fall  due  during  the  continuance  of  the  war,  interest  will  con- 
tinue to  run  thereon,  the  payment  of  the  debt  not  having  been  pre- 
vented by  law.9  There  is  a  difference  of  opinion  as  to  whether  interest 
accruing  during  a  state  of  war  is  recoverable  where  the  obligation 
expressly  stipulates  for  interest  after  maturity.10  The  rule  that  in- 
terest is  suspended  during  war  does  not  preclude  its  allowance  by  way 
of  damages.  Thus,  where  a  cause  of  action  has  been  in  litigation  dur- 
ing the  war,  the  period  of  the  war  is  not  to  be  excluded  in  computing 
the  interest  recoverable  as  a  measure  of  damages,  the  case  being  dif- 
ferent from  that  of  a  debt  which  the  debtor  has  been  prevented  by  the 
war  from  paying.11  It  would  seem  that  in  England  debts  between 
alien  enemies  do  not  cease  to  bear  interest  during  the  war,  although 
an  alien  enemy  cannot  enforce  the  payment  of  interest  until  the 
termination  of  hostilities." 

22.  Bills  and  Notes. — Inasmuch  as  the  payment,  during  the  war, 
of  a  bill  of  exchange  or  promissory  note  made  prior  thereto,  is  alike 
forbidden  by  the  nonintercourse  rule  and  the  augmentation  of  the 
enemy's  resources  rule,  it  follows  that  during  the  war  the  rights  of  the 
parties  remain  in  suspense.  The 'presentation  of  a  note  for  payment 
at  maturity,18  or  of  a  bill  of  exchange  for  acceptance  or  payment,14 

■ 

4.  Buchanan  v.  Curry,  19  Johns.  (N.  2  Am.  Rep,  142. 

Y.)  137,  10  Am.  Dec.  200.  Note:  L.R.A.1917C  673. 

5.  Note:  Ann.  Cas.  19170  199.  10.  Note:  L.R.A.1917C  673,  674. 

6.  Spencer  v.  Brewer,  32  Tex.  663,  •  In  Brown  ▼.  Hiatt,  16  Wall.  177,  21 
5  Am.  Rep.  254.  U.  S.  (L.  ed.)  128,  it  was  held  that  in- 

Note:  L.&A.1917C  672.  terest  on  loans  made  previous  to  and 

7.  Hoare  v.  Allen,  2  Dall.  (Pa.)  102,  maturing  after  the  commencement  of 
1  U.  S.  (L.  ed.)  307;  Foxcraft  v.  the  war  ceased  to  run  during  the  subse* 
Nagle,  2  Dall.  (Pa.)  132,  1  U.  S.  (L.  quent  continuance  of  the  war,  although 
ed.)  319.  See  also  Ward  v.  Smith,  interest  was  stipulated  in  the  contract. 
7  Wall.  447,  19  U.  S.  (L.  ed.)  207.  But  in  Lash  v.  Lambert,  15  Minn.  416, 

Notes:  L.R.A.1917C  672;  Ann.  Cas.  2   Am.   Rep.   142,   it  was  intimated, 

1917C  199.  though  not  expressly  held,  that  where 

And  see  Interest,  vol.  15,  p.  35.        there  is  a  special  contract  for  interest, 

8.  Ward  v.  Smith,  7  Wall.  447,  19  interest  will  continue  to  run  during 
U.  S.  (L.  ed.)  207.    See  also  Haggard  the  war. 

v.   Conkwright,  7  Bush   (Ky.)   16,  3  11.  Note:  L.R.A.1917C  674. 

Am.  Rep.  297.  12.  Note:  Ann.  Cas.  1918C  714. 

Notes:  L.R.A.1917C  673,  674;  Ann.  13.  Peters  v.  Hobbs,  25  Ark.  67,  91 

Cas.  1917C  199.  Am.  Dec.  529. 

And  see  Interest,  vol.  15,  p.  35.  Note:  L.R.A.1917C  67L 

0.  Lash  v.  Lambert,  15  Minn.  416,  14.  Note:  L.R.A.1917C  671. 
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and  the  giving  of  notice  of  dishonor  to  a  drawer  or  indorser,1*  stand 
excused  during  the  continuance  of  war  between  the  countries  of  the 
parties  concerned,  and  until  a  reasonable  time  after  the  restoration  of 
peace.16  The  assignor  of  a  promissory  note  becomes  liable  to  the 
assignee  where  presentation  of  And  suit  upon  the  note  are  prevented 
by  nonintercourse  resulting  from  the  war.17 

23.  Patent  Rights;  Right  to  Vote  Stock  in  Domestic  Corporation.— 
In  England  by  statute  where  the  person  entitled  to  the  benefit  of  a 
patent  is  an  alien  enemy  his  patent  rights  may  be  suspended  and 
license  granted  to  other  persons  to  make  and  use  the  inventions  pat- 
ented. Thus  where  the  person  "entitled  to  the  benefit"  of  a  patent 
was  a  German  alien  enemy  the  fact  that  prior  to  the  war  between  Eng- 
land and  Germany  a  license  to  use  the  patent  in  England  had  been 
granted  to  British  subjects  did  not  deprive  the  board  of  trade  of  its 
statutory  power  to  make  rules  and  suspeiid  the  patent,  and  to  grant 
a  license  to  other  persons  to  make  and  use  the  inventions  in  accord- 
ance with  the  terms  of  the  license.  However,  where  a  petition  for 
revocation  of  a  patent  is  presented  against  the  grantee  the  fact  that  he 
is  an  alien  enemy  does  not  deprive  him  of  his  right  to  apply  under 
the  statute  to  amend  the  patent  by  way  of  disclaimer.18  On  the 
ground  that  the  law  of  nations  prohibits  all  intercourse  between  citi- 
zens of  two  belligerents  which  is  inconsistent  with  the  state  of  war 
between  their  countries,  it  has  been  held  that  an  alien  enemy  share- 
holder in  a  domestic  corporation  has  no  right  to  vote  in  the  election 
of  directors  for  the  corporation.19 

Capacity  to  Svlc 

24.  In  General. — As  a  general  rule,  ah  alien  enemy  cannot  sue  in, 
the  courts  of  the  country  with  which  his  own  country  is  at  war.  His 
right  of  action  is  suspended  until  the  close  of  the  war.80    And  since 

16.  Ray  v.  Smith,  17  Wall.  411,  21  20.  Wilcox  v.  Henry,  1  Dall.  69,  1 

U.  S.  (L.  ed.)  666;  House  v.  Adams,  U.  S.  (L.  ed.)  41;  Masterson  v.  Hov- 

48  Pa.  St.  261,  86  Am.  Dec.  588.  ard,  18  Wall.  99,  21  U.  S.   (L.  ed.) 

Note:  L.R.A.1517C  671.  764;    Taylor   v.   Albion  Lumber   Co., 

16.  Note:  L.R.A.1917C  671.  176   Cal.   347,   168   Pac.   348,  L.R.A. 
And  see  Bills  and  Notes,  vol.  3,  p.  1918B  185  and  note;  Perkins  v.  Rog- 

1180,   1181.  ers,   35  Ind.   124,  9   Am.   Rep.  639; 

17.  Graves  v.  Tilford,  2  Duv.  (Ky.)  Leathers  v.  Commercial  Ins.  Co.,  2 
108,  87  Am.  Dec.  483.  Bush    (Ky.)    296,  92  Am.  Dec  483; 

Note :  L.R. A.1917C  672.  Dorsey  v.  Kyle,  300  Md.  512,  96  Am. 

18.  Note:  Ann.  Cas.  1918C  715.  Dec.  617  and  note;  Buchanan  v.  Curry, 

19.  Robson  v.  Premier  Oil,  etc.,  Line  19  Johns.  (N.  Y.)  137,  10  Am.  Dec. 
Co.,  [1915]  2  Ch.  124,  113  L.  T.  N.  S.  200;  Peerce  v.  Carskadon,  4  W.  Va. 
523,  [1915]  W.  N.  368,  31  Times  L.  234,  6  Am.  Rep.  281;  Porter  v.  Freud- 
Rep.  385,  59  Sol.  J.  413,  84  L.  J.  Ch.  enberg,  [1915]  1  K.  B.  857,  112  L.  T. 
N.  S.  629,  Ann.  Cas.  1917C  227  and  N.  S.  313,  84  L.  J.  K.  B.  1001,  20 
note,  7  British  Rul.  Cas.  814.  Com.  Cas.  189,  32  R.  P.  C.  109,  [1915] 
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zlien  enemies,  resident  in  the  country  of  the  enemy,  cannot  maintain 
aa  action,  they  are  incapable  of  making  a  valid  demise  for  that  pur- 
Pose.       !Nor  can  an  administrator  sue  for  the  benefit  of  alien  enemies.1 
An   &lien  enemy  has  no  right  to  maintain  third  party  proceedings 
irhiclx     are  not  necessary  to  a  defense  of  his  adversary's  claim* 
However,  a  claim  in  bankruptcy  by  an  alien  enemy  has  been  ad- 
mitted,  on  the  ground  that  the  alien  enemy's  right  to' enforce  his 

merely  suspended  by  war  and  ought  not  to  be  lost  entirely.1 

enemy"  has  been  called  an  "odious  plea."     The  defense  is 

:f" stvored  one,4  and  it  has  been  held  that  the  defendant's  plea  must 

«dl  the  facts  necessary  to  bar  the  plaintiff's  action,  and  that  the 

must  negative  every  presumption  that  could  arise  in  favor 

*     plaintiff's  right  to  sue.     There  is,  however,  authority  to  the 

"fchat  if  the  alien  enemy  has  a  license  enabling  him  to  sue,  such 

.ould  appear  on  his  pleadings.    The  defense  of  "alien  enemy" 

either  temporary  or  final ;  it  may  go  to  the  contract  itself  on 

the  plaintiff  sties  and  operate  as  a  perpetual  bar,  or  the  objeo 

ay  be  merely  personal  in  respect  to  the  capacity  of  the  party  to 

on  it.* 

Effect  of  Permission  to  Enter  or  Reside  in  Country  When  Suit 
it. — It  has  been  held  in  numerous  decisions  that  the  disability 
alien  enemy  to  institute  an  action  during  the  continuance  of  the 
ir  to  prosecute  an  action  instituted  before  its  commencement, 
.ues  only  while  he  is  abiding  in  his  own  country,  and  does  not 
There  he  is  permitted  to  enter  or  remain  in  the  country  in  which 
brought,6  and  that  an  alien  residing  in  the  hostile  country 
mse  of  the  sovereign  may  maintain  an  action.7    Under  the  Eng- 

43,  31  Times  L.  Rep.  162,  59  133,  60  Sol.  J.  115,  7  British  Rul.  Cas. 

216,  Ann.  Cas.  1917C  215,  5  842. 

Rul.  Cas.  548  and  note;  Schaf-  Notes:  96  Am.  Dec.  632;  Ann.  Cas. 

v.   Goldberg,    [1916]    1  K.  B.  1917C  205. 

L3  L.  T.  N.  S.  949,  85  I*  J.  K.  6.  Notes:  Ann.  Cas.  1917C  205;  5 

,  32  Times  L.  Rep.  133,  60  Sol.  British  Rul.  Cas.  590. 

>,  7  British  Rul.   Cas.  842  and  According  to  the  decision  in  Owens 

And  see  In  re  Hilkes,  [1917]' 1  v.  Henney,  9  Craneh  180,  3  U.  S.  (L. 

^  48,  115  L.   T.  N.   S.  490,  33  ed.)  697,  it  would  seem  that  if  it  ap- 

L.  Rep.  490,  86  L.  J.  K.  B.  204,  pears  by  the  record  that  the  plaintiff 

]    Hansell   Bankr.   Rep.   160,  7  below  is  a  subject  of  another  country, 

Rul.  Cas.  708.   •  and  a  war  breaks  out  between  such 

96  Am.  Dee.  630;  Ann.  Cas.  country  and  the  United  States,  after 

^^V^JC  204;  Ann.  Cas.  1918C  716;  7  rendition  of  the  judgment  below,  and 

^^•V^h  Rul.  Cas.  865.  before  affirmance  on  the  writ  of  error, 

^-     Note:  Ann.  Cas.  1917C  205.  the  plaintiff  in  error  cannot  take  ad- 

■  ^-    Halsey  v.   Lowenfeld,    [1916]   2  vantage  of  the  fact  that  the  original 

•  "B.  (Eng.)  707,  L.R.A.1917C  644.  plaintiff  is  an   alien  enemy,  but  the 

*fe  Note:  Ann.  Cas.  1917C  205.  judgment  may  be  affirmed. 

4.  Schaffenius  v.  Goldberg,   [1916]  6.  Note:  L.R.A.1918B  189. 

1KB.  284,  113  L.  T.  N.  S.  949,  85  7.  Notes :  Ann.     Cas.    1917C    206 ; 

li.  J.  K.  B.  374,  32  Times  L.  Rep.  Ann.  Cas.  1918C  720. 
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lish  statute  a  duly  registered  alien  enemy  may  bring  suit,8  and  intern- 
ment does  not  take  away  the  right  to  sue.9  It  has  been  held  that  un- 
der a  general  enabling  proclamation  applying  to  resident  aliens  of 
enemy  nationality  "so  long  as  they  quietly  pursue  their  ordinary  avo- 
cations," those  who  assert  an  inability  to  sue  must  prove  it,  but  there 
is  also  authority  to  the  contrary.10 

26.  Effect  of  War  on  Suit  Previously  Instituted,  Judgment  Recov- 
ered, or  Appeal  Pending. — It  has  been  held  that  where  a  person  after 
bringing  action  becomes  an  alien  enemy,  he  will  be  barred  from  fur- 
ther maintaining  the  action,11  but  the  better  view  seems  to  be  that  the 
proceedings  will  be  stayed  merely,  and  not  dismissed.18  Where  aliens 
before  the  outbreak  of  war  assign  a  cause  of  action  to  American  citi- 
zens as  trustees,  the  action  cannot  be  continued  by  the  trustees  after 
the  assignors  have  become  alien  enemies  where  it  appears  that  it  is 
expressly  provided  in  the  assignment  that  the  trustees  shall  have  no 
voice  in  the  conduct  of  the  suit  and  that  they  axe  required  to  distribute 
the  bulk  of  the  proceeds  of  the  judgment  to  alien  enemies  after  paying, 
two  American  creditors.  An  alien  enemy  who  has  been  the  plaintiff 
in  the  superior  court  and  who  is  the  respondent  in  the  court  of  appeal 
cannot  compel  the  appellant  to  proceed  with  his  appeal,  and  a  motion 
to  suspend  the  appeal  as  long  as  the  war  continues  between  the  two 
countries  will  be  granted.1*  Where  the  plaintiff  has  obtained  a  deci- 
sion in  his  favor  before  the  outbreak  of  a  war  which  renders  him  an 
alifen  enemy,  the  court  will  not  sign  or  enter  a  decree,  but  will  sus- 
pend proceedings  until  the  restoration  of  peace.  Where  the  plaintiff 
in  a  suit  becomes  an  alien  enemy  after  judgment,  the  court  will  not, 
on  motion,  stay  or  set  aside  the  execution,  but  the  defendant  may 
avail  himself  of  his  remedy  at  law.14  According  to  an  early  case  in 
the  United  States  supreme  court,  it  would  seem  that  if  war  breaks 

8.  Rex  v.  Vine  St.  Police  Station,  Cas.  1917C  207. 

[1916]  1  K.  B.  268,  85  L.  J.  K.  B.  12.  Porter  v.  Freudenberg,  [1915] 
210,  113  L.  T.  N.  S.  971,  80  J.  P.  49,  1  K.  B.  857,  112  L.  T.  N.  S.  313,  84 
32  Times  L.  Rep.  3,  7  British  Bui.  Cas.  L.  J.  K.  B.  1001,  20  Com.  Cas.  189, 
868;  Porter  v.  Freudenberg,  [1915]  1  32  B.  P.  C.  109,  [1915]  W.  N.  43,  31 
K.  B.  857,  112  L.  T.  N.  S.  313,  84  L.  Times  L.  Rep.  162,  59  SoL  J.  216, 
J.  K.  B.  1001,  20  Com.  Cas.  189,  32  Ann.  Cas.  1917C  215,  5  British  Rul. 
R.  P.  C.  109,  [1915]  W.  N.  43,  31  Cas.  548  and  note. 
Times  L.  Bep.  162,  Ann.  Cas.  1917C  Notes:  L.B.A.1918B  193;  Ann.  Cas. 
215,  5  British  Bui.  Cas.  548  and  note.  1917C  208;  Ann.  Cas.  1918C  720,  721; 
Note:  Ann.  Cas.  1917C  193,  206.        7  British  Bui.  Cas.  867. 

9.  Schaffenius  v.  Goldberg,  [1916]  1  As  to  the  right  of  an  alien  enemy 
K.  B.  284,  113  L.  T.  N.  S.  949,  85  L.  property  custodian  to  continue  the 
J.  K.  B.  374,  32  Times  L.  Rep.  133,  prosecution  of  an  action  instituted  by 
60  SoL  J.  105,  7  British  Bui.  Cas.  one  who  has  become  an  alien  enemy, 
842  and  note.  see  supra,  par.  12. 

Note:   Ann.  Cas.  1917C  207.  13.  Notes:  Ann.    Cas.    1918C    721; 

10.  Note:  Anu.  Cas.  1917C  207.        7  British  Bui.  Cas.  867. 

11.  Notes:  L.R.A.1918B  193;  Ann.      14.  Note:  L.B.A.1918B  194. 
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out  during  the  pendency  of  a  writ  of  error,  the  plaintiff  in  error  can- 
not take  advantage  of  the  fact  that  the  original  plaintiff  is  an  alien 
enemy,  but  the  judgment  may  be  affirmed.16  And  it  has  been  held 
that  an  alien  enemy  may  prosecute  an  appeal  from  an  adverse  judg- 
ment rendered  before  the  war,  where  a  dismissal  of  the  appeal  w'ould 
be  in  effect  an  affirmance  of  the  judgment  perpetually  barring  his 
claim.16  There  are,  however,  decisions  of  the  English  courts  to  the 
effect  that  an  alien  enemy  who  is  plaintiff  in  an  action  commenced 
before  the  outbreak  of  war  has  no  right  of  appeal,  such  right  being 
suspended  until  the  conclusion  of  peace.17 

27,  Plea  of  Alien  Enemy  in  Neutral  Court. — On  the  ground  that 
the  law  common  to  all  nations  forbids  a  payment  by  one  belligerent 
subject  to  his  enemy  during  the  continuance  of  war,  a  neutral  court 
has  refused  to  entertain  an  action  between  subjects  of  opposing  pow- 
ers.18 There  is,  however,  authority  in  support  of  the  contrary  view,19 
and  the  court  of  a  neutral  nation  has  entertained  a  suit  by  the  sub- 
ject of  a  belligerent  against  a  neutral  on  a  tripartite  agreement  involv- 
ing a  subject  of  the  other  belligerent  power.20 

Liability  to  Suit 

28.  In  General. — While  the  existence  of  war  closes  the  courts  of 
each  belligerent  to  the  citizens  of  the  other,  it  does  not  prevent  the 
citizens  of  one  belligerent  from  taking  proceedings  for  the  protection 
of  their  own  property  in  their  own  courts  against  the  citizens  of  the 
other  whenever  the  latter  can  be  reached  by  process.1  The  reason  why 
the  rule  debarring  action  on  the  part  of  an  alien  enemy  plaintiff  can 
have  no  application  where  the  parties  are  reversed  is  plain.  The  rule 
is  based  upon  the  obvious  ground  that  it  is  contrary  to  public  policy 
for  the  courts  of  a  belligerent  country  to  render  any  assistance  to  an 
alien  enemy  to  enforce  rights  which,  but  for  the  war,  he  would  be 
entitled  to  enforce  to  his  own  advantage  and  to  the  detriment  of  his 
enemy.  It  is  apparent,  therefore,  that  to  hold  that  a  subject's  right 
of  action  in  his  own  country  against  an  alien  enemy  is  suspended 

15.  Owens  v.  Hanney,  9  Cranch  180,  University  v.  Finch,  18  Wall.  106,  21 
3U.  S.  (L.  ed.)  697.  U.  S.  (L.  ed.)  818;  Doisey  v.  Kyle, 

Note :  L.R. A.1918B    194.  30  Md.  512,  96  Am.  Dec.  617  and  note ; 

16.  Taylor  v.  Albion  Lumber  Co.,  Porter  v.  Freudenberg,  [1915]  1  K.  B. 
176  Cal.  347,  168  Pac.  348,  L.R.A.  857,  112  L.  T.  N.  S.  313,  84  L.  J. 
1918B  185  and  note.  K.  B.  1001,  20  Com.  Cas.  189,  32  R.  P. 

17.  Note:  L.R.A.1918B   194.  C.  109,  [1915]  W.  N.  43,  31  Times  L. 

18.  Note:  Ann.  Cas.  1917C  210.         Rep.  162,  59  Sol.  J.  216,  Ann.  Cas. 

19.  Notes:  Ann.  Cas.  1917C  210;  1917C  215,  5  British  Rul.  Cas.  548 
Ann.  Cas.  1918C  721,  722.  and  note. 

20.  Note:  Ann.  Cas.  1917C  211.  Notes:  L.R.A.1918B  195;  Ann.  Cas. 
1.  Masterson  v.  Howard,  18  Wall.  1917C  211;  Ann.  Cas.  1918C  722. 

99,  21  U.  S.  (L.  ed.)  764;  Washington 
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would  be  to  defeat  the  very  object  of  the  suspensory  rule,  and  to  turn 
a  disability  into  a  relief.2 

29.  Right  to  Defend  and  Appeal. — Once  the  conclusion  is  reached 
that  the  alien  enemy  can  be  sued,  it  follows  that  he  can  appear  and 
be  heard  in  his  defense  and  may  take  all  such  steps  as  may  be  deemed 
necessary  for  the  proper  presentment  of  his  defense.  If  he  is  brought 
at  the  suit  of  a  party  before  a  court  of  justice  he  must  have  the  right 
of  submitting  his  answer  to  the  court*  To  allow  an  action  against  an 
alien  enemy  to  proceed  and  to  refuse  to  allow  him  to  appear  and  de- 
fend himself  would  be  opposed  to  the  fundamental  principles  of  jus- 
tice. Having  a  right  to  make  defense,  it  follows  that  an  alien  enemy 
has  a  right  to  employ  counsel,  for  without  counsel  no  defense  could  be 
made.  In  order  to  secure  counsel  he  must  have  a  right  to  contract 
with  attorneys  residing  within  the  enemy's  country  where  the  court  is 
sitting  in  which  the  counsel  was  to  appear,  and  to  pay  them  for  their 
services,  otherwise  the  established  right  to  make  defense  is  a  delusion 
and  a  mockery.4  Equally  it  seems  to  result  that,  when  an  alien  enemy 
is  sued,  if  judgment  proceed  against  him,  the  appellate  courts  are  as 
much  open  to  him  as  to  any  other  defendant.  It  is  true  that  he  is 
the  person  who  may  be  said  in  one  sense  to  initiate  the  proceedings 
in  the  appellate  court  by  giving  the  notice  of  appeal,  which  is  the  first 
necessary  step  to  bring  the  case  before  that  court;  but  ho  is  entitled 
to  have  his  case  decided  according  to  law,  and  if  the  judge  in  one 
court  has  erroneously  adjudicated  upon  it  he  is  entitled  to  have  re- 
course to  another  and  an  appellate  court  to  have  the  error  rectified. 
Once  he  is  cited  to  appear  he  is  entitled  to  the  same  opportunities  of 
challenging  the  correctness  of  the  decision  of  the  judge  of  first  instance 
or  other  tribunal  as  any  other  defendant.5  An  alien  enemy  who  is 
respondent,  to  a  petition  for  revocation  of  a  patent,  and  against  whom 
the  operation  of  a  decree  revoking  the  patent  is  suspended  by  an  ap- 
peal, cannot  claim  that  the  hearing  of  the  appeal  must  be  suspended 
during  the  war.6 

2.  Note:  Ann.  Cas.  1917C  211.  Porter  v.  Freudenberg,  [1915]  1KB 

3.  M'Veigh  v.  United  States,  11  857,  112  L.  T.  N.  S.  313,  84  L.  J.  K 
Wall.  259,  20  U.  S.  (L.  ed.)  80;  Porter  B.  1001,  20  Com.  Cas.  189,  32  R.  P. 
v.  Freudenberg,  [1915]  1  K.  B.  857,  C.  109,  [1915]  W.  N.  43,  31  Times  £,. 
112  L.  T.  N.  S.  313,  84  L.  J.  K.  B.  Rep.  162,  59  Sol.  J.  216,  Ann.  Cas. 
1001,  20  Com.  Cas.  189,  32  R.  P.  C.  1917C  215,  5  British  Rul.  Cas.  548. 
109,  [1915]  W.  N.  43, 31  Times  L.  Rep.       Note:  L.R.A.1918B   194-196. 

162,  59  Sol.  J.  216,  Ann.  Cas.  1917C  6.  Porter   v.    Freudenberg,    [1915] 

215,  5  British  Rul.  Cas.  548  and  note;  1  K.  B.  857,  112  L.  T.  N.  S.  313,  84 

Halsey  v.  Lowenfeld,  [1916]  2KB.  L  J.  K.  B.  1001,  20  Com.  Cas.  189, 

(Eng.)  707,  L.R.A.1917C  644.  32  R.  P.  C.  109,   [1915]   W.  N.  43, 

Notes:  96    Am.    Dec.    631;    L.R.A.  31  Times  L.  Rep.  162,  59  Sol  J.  216, 

1918B  196;  Ann.  Cas.  1917C  211.  Ann.  Cas.  1917C  215,  5  British  Rul. 

4.  Note:  Ann.  Cas.  1917C  211.  Cas.  548. 

5.  M'Veigh    v.    United    States,    11  Note:  L.R.A.1918B  196. 
Wall.    259,    20    U.    S.    (L.    ed.)    80; 
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30.  Service  of  Process. — Although  the  enemy  character  of  a  de- 
fendant does  not  preclude  the  maintenance  of  an  action  against  him, 
it  is  nevertheless  essential  to  the  rendition  of  a  valid  judgment  that 
the  court  acquire  jurisdiction,7  and  the  real  difficulty  that  arises  in 
seeking  to  enforce  a  right  against  an  alien  enemy  is  that  of  fixing  him 
with  proper  notice  of  the  suit  and  the  proceedings  in  the  action.8 
According  to  a  recent  English  case  substituted  service  of  notice  of  a 
writ  against  an  alien  enemy  domiciled  abroad  may  be  ordered  to  bo 
made  on  a  local  agent  maintained  by  him,9  and  it  has  been  held  in 
this  country  that  service  on  an  agent  who  before  the  outbreak  of  the 
war  was  appointed  attorney  by  an  alien  enemy  was  a  good  service  on 
the  alien  enemy.10  Unless  the  alien  has  some  agent  in  the  country 
upon  whom  process  may  be  served,  it  is  generally  necessary  to  resort 
to  service  by  publication ;  and  whether  jurisdiction  may  be  acquired 
in  this  way  is  a  controverted  question.11  The  same  difference  of  opin- 
ion pervades  the  decisions  on  the  question  whether  the  property  of  a 
nonresident  alien  enemy  may  be  reached  by  attachment.1* 

31.  Effect  of  War  on  Statute  of  Limitations. — As  has  been  seen, 
the  right  of  an  alien  enemy  to  sue  in  the  courts  of  the  country  with 
which  his  own  is  at  war  is  suspended  during  the  war,18  and  it  is  clear 
that  peace  cannot  bring  with  it  the  remedy  if  the  war  is  of  much 
duration,  unless  it  is  held  that  the  operation  of  the  statute  of  limita- 
tions is  also  suspended  dining  the  same  period.14  It  is  accordingly 
well  settled  that  as  between  alien  enemies,  the  running  of  a  statute  of 
limitations  is  suspended  by  war,  to  continue  to  the  end  of  the  war.18 

•    V.  Confiscation  ;  Abandoned  or  Captured  Property 

32.  In  General. — This  chapter  is  devoted  to  the  consideration  of 
the  seizure  and  confiscation  of  enemy  property  by  authority  of  a  state 
or  federal  law,  including  a  discussion  of  the  validity  of  such  laws,  the 
property  subject  to  confiscation  thereunder,  and  the  procedure  by 
which  confiscation  is  effected.  Statutes  relating  to  abandoned  and 
captured  property  are  also  treated  herein.    The  seizure  or  destruction 

7.  Note:  L.R.AJ.918B  196.  Ann.  Cas.  1917C  215,  5  British  Rul. 

8.  Porter    v.    Freudenberg,    [1915]    Cas.  548. 

1  K.  B.  857,  112  L.  T.  N.  S.  313,  84      10.  Note':  Ann.   Cas.   1917C  212. 
L.  J.  K.  B.  1001,  20  Com.  Cas.  189,      11.  Note:  L.R.A.1918B  196.    For  a 
32  R.  P.  C.  109,  [1915]  W.  N.  43,  31  full   discussion   of   this   question   see 
Times  L.  Rep.  162,  59   Sol.  J.  216,  Pbocess,  vol.  21,  p.  1288  et  seq. 
Ann.  Cas.  1917C  215,  5  British  Rul.       12.  Note:  L.R.A.1918B   198. 
Cas.  548.  13-  See  supra,  par.  24. 

Note:  Ann.  Cas.  1917C  212.  14.  Hanger  v.  Abbott,  6  Wall.  532, 

9.  Porter  v.  Freudenberg,  [1915]  1  18  U.  S.  (L.  ed.)  939. 

K.  B.  857,  112  L.  T.  N.  S.  313,  84       Note:  Ann.  Cas.  1917C  213. 
L.  J.  K.  B.  1001,  20  Com.  Cas.  189,       15.  See    Limitation    op    Actions, 
32  R.  P.  C.  109,  [1915]  W.  N.  43,  31  vol.  17,  p.  879  et  seq,  ..      . 

Times  L.  Rep.  162,  59  Sol.  J.  21ft. 
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of  enemy  property  under  international  law  is  exhaustively  treated  else- 
where in  this  work.16 

33.  State  Confiscation  and  Sequestration  Acts. — During  the  Revo- 
lutionary war  a  number  of  the  states  enacted  statutes  inflicting  penal- 
ties on  and  confiscating  the  estates  of  such  persons  as  were  therein 
declared  guilty  of  treason  in  taking  part  with  the  British,17  and  the 
constitutionality  of  such  acts  was  generally  upheld.18  Some  of  these 
acts  also  contained  a  clause  confiscating  generally  the  estates  of  Brit- 
ish subjects,  with  the  exception  of  debts  due  to  merchants  residing  in 
Great  Britain,  which  were  sequestered,19  and  it  was  held  that  a  state 
law  sequestrating  debts  did  not  vest  the  same^  in  the  state,  but  only 
prevented  the  creditor  recovering  while  the  war  continued,  and  his 

.  right  to  recover  revived  on  peace  being  made.    Sequestration  did  not 
divest  the  property  in  the  thing  sequestered.80 

34.  Confiscation  Acts  of  Confederate  States. — On  the  30th  of  Au- 
gust the  Confederate  states  enacted  a  law  sequestrating  the  lands,  tene- 
ments, goods,  chattels,  rights  -and  credits  within  the  Confederate  states 
and  every  right  and  interest  therein,  held  by  or  for  any  alien  enemy 
since  the  21st  of  May,  1861,  excepting  such  debts  as  may  have  been 
paid  into  the  treasury  of  one  of  the  Confederate  states  prior  to  the 
passage  of  the  law;  making  it  the  duty  of  every  person  holding  or 
controlling  any  such  property  or  interest  to  inform  the  receiver  of 
the  Confederate  states  of  the  fact,  and  to  render  an  account  thereof, 
and,  so  far  as  practicable,  to  place  the  same  in  the  hands  of  the  re- 
ceiver; and  declaring  that  thereafter  such  person  should  be  acquitted 
of  all  responsibility  for  the  property  thus  turned  over.1  A  second  act, 
amendatory  of  the  first,  was  passed  on  the  15th  of  February,  1862.a 
It  has  been  held  by  the  supreme  court  of  the  United  States  that  the 
Confederate  government  cannot  be  regarded  in  such  court  as  having 
any  legal  existence,8  and  that  confiscation  proceedings  under  the  stat- 

16.  See  International  Law,  vol.  although  such  equitable  interests  were 
15,  p.  183  et  seq.  not   discovered   until   long   after   the 

17.  Cooper  v.  Telfair,  4  Dall.  14,  1  peace.  Smith  v.  Maryland,  6  Cranch 
XJ.  S.  (L.  ed.)  721;  Higginson  v.  Mein,  286,  3  U.  S.  (L.  ed.)  225. 

4  Cranch  415,  2  U.  S.   (L.  ed.)   664.       1.  Williams  v.  Bruffy,  96  U.  S.  176, 

18.  Cooper  v.  Telfair,  4  Dall.  14,  1  24  U.  S.  (L.  ed.)  716,  102  U.  S.  248, 
U.S.  (L.  ed.)  721.  26  U.   S.    (L.   ed.)    135;   Stevens  v. 

19.  Higginson  v.  Mein,  4  Cranch  Griffith,  111  U.  S.  48,  4  S.  Ct.  283, 
415,  2  U.  S.  (L.  ed.)  664;  Smith  v.  28  U.  S.  (L.  ed.)  348;  Newton  v.  Bush- 
Maryland,  6  Cranch  286,  3  U.  S.  (L.  ong,  22  Grat  (Va.)  628,  12  Am.  Rep. 
ed.)  225.  553. 

20.  Georgia  v.  Brailsford,  3  Dall.  1,  2.  Newton  v.  Bushong,  22  Grat. 
1  U.  S.  (L.  ed.)  483.  (Va.)  628, 12  Am.  Rep.  553. 

By  the  confiscating  acts  of  Mary-       3.  Williams  v.  Bruffy,  96  U.  S.  176, 
land  the  equitable  interests  of  British  24  U.  S.  (L.  ed.)  716/  102  U.  S.  248, 
subjects  were  confiscated,  without  office  26  U.  S.  (L.  ed.)  135. 
found,  or  entry  or  other  act  done,  and 
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ute  enacted  by  such  government  do  not  protect  a  person  who  during 
the  war  paid  to  Confederate  agents  moneys  owing  to  citizens  of  loyal 
states.4  There  are,  however,  decisions  by  state  courts  to  the  effect 
that  the  Confederate  government  had  authority,  as  an  exercise  of 
belligerent  rights,  to  confiscate  the  property  of  an  alien  enemy,  and 
that  a  compliance  by  the  holder  of  such  property  with  the  order  of 
the  receiver  of  the  Confederate  states  to  report  it  for  confiscation  re- 
leased him  from  his  responsibility  therefor.5 

35.  Federal  Confiscation  Acts;  In  General. — On  August  6,  1861, 
and  July  17,  1862,  the  United  States  Congress  passed  what  are  com- 
monly termed  the  confiscation  acts,  providing  for  the  seizure  and  sale 
of  enemy  property,6  and  these  acts  wherever  brought  in  question  have 
uniformly  been  upheld  as  a  legitimate  exercise  of  the  war  power  of  the 
federal  government7  These  acts  are  in  their  character  highly  puni- 
tive, and  must  be  strictly  construed  by  the  ordinary  rules  of  the  com- 
mon law,  as  well  as  by  the  modern  rules  of  well  established  inter- 
national law.8 

36.  Purpose;  Property  Subject  to  Confiscation.— The  Act  of  August 
'  6,  1861,  entitled  "An  act  to  confiscate  property  used  for  insurrection- 
ary purposes,"  imposed  no  penalty,  and  declared  nothing  unlawful. 
It  was  aimed  exclusively  at  the  seizure  and  confiscation  of  property 
used  to  aid,  abet  and  promote  the  Confederate  cause,  or  to  maintain 
the  war  against  the  federal  government.  It  treated  the  property  as 
the  guilty  subject.9    Its  object  was  not  to  punish  the  owner  for  any 

4.  Williams  v.  Bruffy,  96  U.  S.  176,  lach  v.  Van  Riswick,  92  U.  S.  202,  23 
24  U.  S.  (L.  ed.)  716,  102  U.  S.  248,  U.  S.  (L.  ed.)  473;  Knote  v.  United 
26  U.  6.  (L.  ed.)  135;  Stevens  v.  Grif-  States,  95  U.  S.  149,  24  U.  S.  (L.  ed.) 
flfch,  111  U.  S.  48,  4  S.  Ct.  283,  28  U.  442;  Conrad  v.  Waples,  96  U.  S.  279, 
S.  (L.  ed.)  348.  Generally  as  to  the  24  U.  S.  (L.  ed.)  721;  Bark  v.  Lynd, 
relation  of  seceding  states  to  the  Union,  106  U.  S.  315,  1  S.  Ct.  296,  27  U.  S. 
and  the  validity  of  the  acts  and  con-  (L.  ed.)  193;  Phoenix  Bank  v.  Risley, 
tracts  of  such  seceding  states,  see  111  U.  S.  125,  4  S.  Ct.  322,  28  U.  S. 
States,  vol.  25,  p.  418  et  seq.  (L.  ed.)  374;  Jenkins  v.  Collard,  145 

5.  Newton  v.  Bushong,  22  Gra*.  U.  S.  546,  12  S.  Ct.  868,  36  U.  S. 
(Va.)  628,  12  Am.  Rep.  553.  (L.   ed.)    812;   Dewey  v.   McLain,   7 

6.  Confiscation  Cases,  7  Wall.  454,  Kan.  126, 12  Am.  Rep.  418;  Galbraith 
19  U.  S.  (L.  ed.)  196;  Morris  v.  v.  McFarland,  3  Cold.  (Tenn.)  267, 
United  States,  7  Wall.  578, 19  U.  S.  (L.  91  Am.  De<$.  281. 

ed.)    281;   Pelham  v.   Rose,  9   Wall.  7;  Miller  v.  United  States,  11  Wall. 

103,  19  U.  S.  (L.  ed.)  602;  Bigelow  v.  268,  20  U.  S.   (L.  ed.)  135;  Kirk  v. 

Forrest,  9  Wall.  339,  19  U.  S.  (L.  ed.)  Lynd,  106  U.  S.  315,  1  S.  Ct.  296,  27 

696;   Corbett  v.  Nutt,  10  Wall.  464,  U.  S.   (L.  ed.)   193.     And  see  supra, 

19  U.  S.  (L.  ed.)  976;  Miller  v.  United  par.  3. 

States,  11  Wall.  268,  20  U.  S.  (L.  ed.)  8.  Galbraith  v.  McFarland,  3  Cold. 
135;  United  States  v.  Huckabee,  16  (Tenn.)  267,  91  Am.  Dec.  281.  Gen- 
Wall.  414,  21  U.  S.  (L.  ed.)  457;  Day  erally  as  to  the  construction  of  penal 
v.  Micou,  18  Wall.  156,  21  U.  S.  (L.  statutes,  see  Statutes,  vol.  25,  p.  1081 
ed.)  860;  Semmes  v.  United  States,  91  et  seq. 

U.  S.  21,  23  U.  S.  (L.  ed.)  193;  Wal-  9.  Union  Ins.  Co.  v.  United  States, 
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crime,  but  to  weaken  the  Insurrection.  The  offense  for  which  the 
condemnation  might  be  decreed  was  one  that  inhered  in  the  property 
itself,  and  grew  out  of  the  fact  that  the  property  had  become  or  was 
intended  to  become,  with  the  approval  of  its  owner,  an  instrument  for 
the  promotion  of  the  ends  of  the  insurrection.10  Property  owned  by 
any  person  who  knowingly  used  or  employed  it  or  who  consented 
to  its  use  or  employment  in  aiding,  abetting  or  promoting  insuiv 
rection  against  the  government  of  the  United  States,  under  the  con- 
ditions specified  in  the  act,  was  declared  by  the  act  "to  be  lawful 
subject  of  prize  and  capture,"  and  all  property  purchased,  acquired, 
sold;  or  otherwise  transferred,  with  intent  that  it  might  be  so  used  or 
employed,  was  also  declared  to  be  subject  to  the  same  proceedings,  and 
it  was  made  the  duty  of  the  President  to  cause  such  property  to  be 
seized,  confiscated  and  condemned.11  The  act  could  only  apply  to 
visible,  tangible  property ; ia  and  accordingly  where  there  were  no 
specific  funds,  separate  in  kind,  in  a  bank  belonging  to  a  person,  and 
only  a  general  indebtedness  to  him  by  the  bank,  it  was  held  that  the 
actual  seizure  of  a  specific  lot  of  money  belonging  to  the  bank,  which 
was  condemned  as  the  property  of  such  person  and  ordered  by  the 
court  to  be  sold,  and  the  proceeds  of  the  sale  brought  into  court  for  dis- 
tribution under  the  confiscation  law,  did  not  confiscate  the  debt,  nor 
give  jurisdiction  to  the  court  to  confiscate  it.18  The  act  was  intended 
for  private  not  public  property;  for  such  property  of  persons  as  re- 
quired, under  the  laws  of  war,  a  judicial  sentence  of  condemnation,  to 
devest  the  title  of  its  owner.14  The  Act  of  July  17, 1862,  proceeded  on 
an  entirely  different  principle.  It  was,  according  to  its  title,  "An 
act  to  suppress  insurrection,  to  punish  treason  and  rebellion,  and  to 
seize  and  confiscate  the  property  of  rebels."  Its  object  was,  not  to 
authorize  the  capture  of  property  used  to  promote  an  insurrection, 
but  to  confiscate  the  property  of  those  hostile  to  the  federal  govern- 
ment. The  seizure  was  to  be  made,  not  because  the  property  was  in 
law  the  offender,  but  because  the  owners  were  adherents  of  the  enemy, 
and  would  not  return  to  their  allegiance  to  the  United  States.  The 
object  evidently  was,  not  to  make  the  property  a  lawful  subject  of 
capture  and  prize,  as  in  the  Act  of  1861,  but  to  punish  the  owner.  This 

• 

6  Wall.  759,  18  U.  S.  (L.  ed.)  879;  ed.)  193;  Phoenix  Bank  v.  Risley,  111 

Miller  v.  United  States,  11  Wall.  268,  U.  8.  125,  4  S.  Ct.  322,  28  U.  S.  (L. 

20  U.  S.  (L.  ed.)  135;  United  States  ed.)  374. 

v.  Huckabee,  16  Wall.  414,  21  U.  S.  12.  Phcanix  Bank  v.  Risley,  111  U. 

(L.  ed.)  457.  S.  125,  4  S.  Ct.  322,  28  U.  S.  (L.  ed.) 

10.  Kirk  v.  Lynd,  106  U.  S.  315,  1  374. 

S.  Ct.  296,  27  U.  S.  (L.  ed.)  193.  13.  Phamix  Bank  v.  Risley,  111  U. 

11.  Union  Ins.  Co.  v.  United  States,  S.  125,  4  S.  Ct.  322,  28  U.  S.  (L.  ed.) 
6  Wall.  759,  18  U.  S.  (L.  ed.)   879;  374. 

Confiscation  Cases,  7  Wall.  454,  19  U.       14.  Titus  v.  United  States,  20  Wall. 
S.   (L.  ed.)   196;  Kirk  v.  Lynd,  106  475,  22  U.  S.  (L.  ed.)  400. 
U.  S.  315,  1  S.  Ct.  296,  27  U.  S.  (L. 
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• 

distinction  is  recognized  in  all  the  cases  where  the  matter  has  received 
consideration.1*  The  Act  of  1862  made  it  the  duty  of  the  President  to 
cause  the  seizure  of  all  the  estate,  property,  money,  stocks,  credits  and 
effects  of  the  persons  described,16  and  declared  that  all  sales,  transfers 
and  conveyances  of  any  such  property  should  be  null  and  void.11  The 
seizure  of  the  property  was  essential  to  give  jurisdiction  to  the  court 
to  decree  a  forfeiture  under  the  act,18  and  it  contemplated  that  every 
kind  of  property  mentioned  could  be  seized  effectually  in  some  mode. 
It  had  in  view  not  only  tangible  property,  but  that  which  is  in  action. 
It  named  stocks,  and  credits,  but  it  gave  no  directions  respecting  the 
mode  of  seizure.  It  is,  therefore,  a  fair  conclusion  that  the  mode  was 
intended  to  be  such  as  is  adapted  to  the  nature  of  the  property  directed 
to  be  seized,  and  in  use  in  courts  of  revenue  and  admiralty.  The  modes 
of  seizure  must  vary.  Lands  cannot  be  seized  as  movable  chattels  may. 
Actual  manucaption  cannot  be  taken  of  stocks  and  credits.  But  it 
does  not  follow  from  this  that  they  are  incapable  of  being  seized,  with- 
in the  meaning  of  the  act  of  Congress.  The  government  under  such 
act  might  seize  credits  and  corporation  stocks  of  public  enemies,  in 
those  states  where  no  provision  was  made  by  state  legislation  for  modes 
of  seizure  of  such  property.19  The  Act  of  July  17,  1862,  so  far  as  it 
related  to  the  confiscation  of  property,  was  not  retrospective,  but  ap- 
plied only  to  the  property  of  persons  who  thereafter  might  be  guilty 
of  acts  of  disloyalty  and  treason.20 

37.  Procedure;  Review. — The  confiscation  acts  did  not  of  them- 
selves work  a  forfeiture  of  the  property  subject  to  confiscation,  but 
the  forfeiture  resulted  from  a  judgment  of  the  court  in  proceedings 
in  rem,  instituted  after  the  seizure  of  the  property,1  in  which  proceed- 

15.  Wallach  v.  Van  Riswick,  92  U.  ed.)  473;  Conrad  v.  Waples,  96  U.  S. 
S.  202,  23  U.  S.  (L.  ed.)  473;  United  279,  24  U.  S.  (L.  ed.)  721. 

States  v.   Winchester,  99   U.   S.  372,  18.  Pelham  v.  Rose,  9  Wajl.  103,  19 

25  U.  S.  (L.  ed.)  479;  Kirk  v.  Lynd,  U.  S.   (L.  ed.)   602;  Pike  v.  Wassell, 

106  U.  S.  315,  1  S.  Ct.  296,  27  U.  S.  94  U.  S.  711,  24  U.  S.  (L.  ed.)  307. 

(L.  ed.)   193.  19.  Miller  v.  United  States,  11  Wall. 

16.  Corbett  v.  Nutt,  10  Wall.  464,  268.  20  U.  S.  (L.  ed.)  135. 

19  U.  S.  (L.  ed.)  976;  Miller  v.  United  20.  Conrad  v.  Waples,  96  U.  S.  279, 
States,  11  Wall.  268,  20  U.  S.  (L.  ed.)   24  U.  S.  (L.  ed.)  721. 

135;  Day  v.  Micou,  18  Wall.  156,  21  1.  Union  Ins.  Co.  v.  United  States, 

U.  S.  (L.  ed.)  860;  Confiscation  Cases,  6  Wall.  759,  18  U.  S.   (L.  ed.)   879; 

20  Wall.  92,  22  U.  S.  (L.  ed.)  320;  Pelham  v.  Rose,  9  Wall.  103,  19  U. 
Wallach  v.  Van  Riswick,  92  U.  S.  S.  (L.  ed.)  602;  Corbett  v.  Nutt,  10 
202,  23  U.  S.  (L.  ed.)  473;  Burbank  Wall.  464,  19  U.  S.  (L.  ed.)  976;  Ex 
v.  Semmes,  99  U.  S.  138,  25  U.  S.  parte  Graham,  10  Wall.  541,  19  U.  S. 
(L.  ed.)  315;  Phoenix  Bank  v.  Risley,  (L.  ed.)  981;  Miller  v.  United  States, 
111  U.  S.  125,  4  S.  Ct.  322,  28  U.  S.  11  Wall.  268,  20  U.  S.  (L.  ed.)  135; 
(L.  ed.)  374;  Risley  v.  Phoenix  Bank,  Tyler  v.  Defrees,  11  Wall.  331,  20 
83  N.  Y.  318,  38  Am.  Rep.  421.  U.  S.  (L.  ed.)  161;  Day  v.  Micou,  18 

17.  Corbett  v.  Nutt,  10  Wall.  464,  Wall.  156,  21  U.  S.  (L.  ed.)  860;  Con- 
19  U.  S.  (L.  ed.)  976;  Wallach  v.  Van  fiscation  Cases,  20  Wall.  92,  22  U.  S. 
Riswick,  92  U.  S.  202,  23  U.  S.   (L.  (L.  ed.)  320;  Semmes  v.  United  States, 
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ings  the  United  States  is  a  party,2  and  the  proceeds  of  sale  went  to  the 
government  of  the  United  States.8  The  conveyance  of  land  by  one 
engaged  in  war  against  the  United  States  was  valid  as  against  all 
persons  except  the  United  States,  under  the  Act  of  1862,  and  liable 
only  to  be  contested  by  the  government  under  a  regular  proceeding 
to  confiscate  the  land  conveyed.4  The  statutes  authorizing  confisca- 
tion proceedings  required  that  they  be  conducted  according  to  pro- 
ceedings in  admiralty  as  near  as  may  be,  and  hence  libels,  monitions, 
publications  and  sentences  were  the  usual  mode  of  enforcing 
confiscation.6  The  Act  of  1861  provided  that  property  seized,  there- 
under should  be  condemned  in  the  district  or  circuit  court  of  the 
United  States  having  jurisdiction  of  the  amount,  or  in  admiralty  in 
any  district  in  which  the  property  may  be  seized,  or  into  which  it 
may  be  taken,  and  proceedings  commenced.6  It  was  further  provided 
that  proceedings  for  the  condemnation  of  such  property  might  be  in- 
stituted by  the  attorney  general,  or  by  any  district  attorney  for  the  dis- 
trict in  which  the  property  is  situated  at  the  time  the  proceedings  are 
commenced,  and  section  3  of  the  act  provided  that  in  such  cases  "the 
proceedings  are  wholly  for  the  benefit  of  the  United  States;"  but 
the  same  section  also  provided  that  "any  person  may  file  an  informa- 
tion with  such  attorney,  in  which  case  the  proceedings  shall  be  for  the 
use  of  such  informer  and  the  United  States  in  equal  parts."  7  The 
Act  of  July  17,  1862,  provided  that  to  secure  the  condemnation  and 
sale  of  the  property,  after  it  shall  have  been  seized,  ao  that  it  may 
be  made  available  for  the  purpose  aforesaid,  proceedings  in  rem  shall 
be  instituted  in  the  name  of  the  United  States  in  any  district  court 
thereof,  or  in  any  territorial  court,  or  in  the  United  States  district 
court  for  the  District  of  Columbia,  within  which  the  property  above 
described  or  any  part  thereof  may  be  found,  or  if  movable,  may  first 

91  U.  S.'21,  23  U.  S.   (L.  ed.)   193;  6  Wall.  759,  18  U.  S.   (L.  ed.)  879; 

Wallach  v.  Van  Riswick,  92  U.  S.  202,  Pelham  v.  Rose,  9  Wall.  103,  19  U.  8. 

23  U.  S.  (L.ed.)  473;  Pike  v.  Wassell,  (L.  ed.)    602;  Ex  parte  Graham,  10 

94  U.  S.  711,  24  U.  S.  (L.  ed.)  307;  Wall.  541, 19  U.  S.  (L.  ed.)  981;  Tyler 

United  States  v.  Winchester,  99  U.  S.  v.  Defrees,  11  Wall.  331,  20  U.  S.  (K 

372,  25  U.  S.   (L.  ed.)  479;  Kirk  v.  ed.)  161;  United  States  v.  Hnckabee, 

Lynd,  106  U.  S.  315,  1  S.  Ct.  296,  16  Wall.  414,  21  U.  S.  (L.  ed.)  457; 

27  U.  S.   (L.  ed.)   193;  Galbraith  v.  Phoenix  Bank  v.  Risley,  111  U.  S.  125, 

McFarland,  3  Cold.   (Tenn.)   267,  91  4  S.  Ct.  322,  28  U.  S.  (L.  ed.)  374. 

Am.  Dec  281.  See  generally,  Adiobalty,  vol.  1,  p". 

2.  Galbraith  v.  McFarland,  3  Cold.  422  et  seq. 

(Tenn.)  267,  91  Am.  Dec.  281.  6.  Union.  Ins.  Co.  v.  United  States, 

3.  Union  Ins.  Co.  v.  United  States,  6  Wall.  759,  18  U.  S.  (L.  ed.)  879; 
6  Wall.  759,  18  U.  S.  (L.  ed.)  879;  Titus  v.  United  States,  20  Wall.  475, 
Galbraith     v.     McFarland,     3     Cold.  22  U.  S.  (L.  ed.)  400. 

(Tenn.)  267,  91  Am.  Dec.  281.  7.  Union  Ins.  Co.  v.  United  States, 

4.  Galbraith  v.  McFarland,  3  Cold.  6  Wall.  759,  18  U.  S.  (L.  ed.)  879; 
(Tenn.)  267,  91  Am.  Dec.  281.  Confiscation   Cases,   7   Wall.   454,   19 

5.  Union  Ins.  Co.  v.  United  States,  U.  S.   (L.  ed.)   196. 
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be  brought.8  Where  the  seizure  was  made  on  land,  the  suit,  though 
in  the  form  of  a  libel  of  information,  was  held  to  be  an  action  at  com- 
mon law,  and  the  claimants  entitled  to  trial  by  jury.9  In  a  proceed- 
ing under  the  Acts  of  1861  and  1862,  to  confiscate  shares  of  stock  in 
corporations,  the  property  of  a  Confederate  citizen,  an  inhabitant  of 
the  United  States,  the  owner  might  sue  out  a  writ  of  error  to  bring  the 
case  to  the  United  States  supreme  court10  Where  confiscation  pro- 
ceedings did  not  come  before  such  court  on  a  writ  of  error,  to  correct 
any  irregularities  or  mere  errors  of  law,  but  collaterally  as  the  founda- 
tion of  the  defendant's  title,  no  error  could  be  regarded  that  did  not  go 
to  the  extent  of  showing  a  want  of  jurisdiction  in  the  court  which 
rendered  the  judgment  condemning  the  property.11 

38.  Effect  of  Condemnation  and  Sale. — Where  land  was  condemned 
and  sold  under  the  confiscation  act  and  joint  resolution  of  July  17, 
1862,  the  estate  thus  forfeited  and  sold  was  the  life  estate  of  the 
offender,  and  the  fee  remained  in  him  but  without  the  power  of  alien- 
ating it  during  his  life  unless  his  disability  be  removed.18  The  joint 
resolution,  passed  contemporaneously  with  the  approval  of  the  act,  was 
intended  for  the  benefit  of  the  offending  owner's  heirs  exclusively,  to 
enable  them  to  take  the  inheritance  after  his  death.  As  to  the  offend- 
er, the  forfeiture  was  complete  and  absolute ;  but  the  ownership,  after 
his  death,  was  in  nowise  affected,  except  by  placing  it  beyond  his  con- 
trol while  living.11  It  was  because  the.  Act  of  1862  was  in  the  nature 
of  a  punishment  of  the  owner  for  his  treason,  that  the  explanatory 
resolution  (No.  63, 12  Stat,  at  L.  627)  was  passed  to  meet  the  objec- 
tions which  had  been  suggested  by  the  President  In  this  way  the 
condemnation  of  real  property  under  the  Act  of  1862  was  confined  to 
the  natural  life  of  the  offending  owner;  but  nothing  was  done  with 

8.  Pelham  v.  Rose,  9  Wall,  103,  19  Lynd,  106  XT.  S.  315,  1  S.  Ct.  296,  27 
U.  S.  (L.  ed.)  602  j  Day  v.  Mioou,  18  U.  S.  (L.  ed.)  193;  Waples  v.  Hays, 
Wall.  156,  21  U.  S.  (L.  ed.)  860.  108  U.  8.  6, 1  S.  Ct.  80,  27  U.  S.  (L. 

9.  Morris's  Cotton,  8  Wall.  507,  19  ed.)  632;  Waples  v.  United  States,  110 
U.  S.  (L.  ed.)  481.  U.  S.  630,  4  S.  Ct  225,  28  U.  S.  (L. 

10.  Miller  v.  United  States,  11  Wall,  ed.)  272;  Avegno  v.  Schmidt,  113  U. 

oaH;  yleJr v#  Pve  Hf'  u  w        '  976j  Shields  v-  Schiff> i24  u-  s-  35i> 

MJP-£'J ^6f'U?L >  «  „.„  Mft    8  S.  Ct.  510,  31  U.  S.  (L.  ed.)  445; 


22  U.  S.  (L.  ed.)  329;  Wallach  v.  Van  £•  S'  fL    t?',    '  *?J  ^ 

Riswick,  92  U.  S.  202,  23  U.  S.  (L.  tt*  ed.)  812; -United t  States i  v   Dun- 

ed.)  473;  Chaffraix  v.  Shiff,  92  U.  S.  wngton,  146  U.  S.  338,  13  S.  Ct.  79, 

214,  23  U.  S.   (L.  ed.)  478;  Pike  v.  36  U.  S.  (L.  ed.)  996;  Dewey  v.  Mc- 

Wassell,  94  U.  S.  711,  24  U.  S.   (L.  Lain,  7  Kan.  126,  12  Am.  Rep.  418. 
ed.)  307;  French  v.  Wade,  102  U.  S.       13.  French  v.  Wade,  102  U.  S.  132, 

132,  26  U.  S.   (L.  ed.)   44;  Kirk  v.  26  U.  S.  (L.  ed.)  44. 
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the  Act  of  1861,  because  that  had  reference  only  to  the  capture  and 
condemnation  of  property  for  its  unlawful  use.  Accordingly  the  pur- 
chaser of  real  property  condemned  under  the  latter  act  takes  the  fee.1* 
After  the  civil  war  questions  frequently  arose  as  to  the  rights  of  own- 
ers of  confiscated  property  under  the  several  proclamations  of  amnesty 
issued  by  the  President,  and  under  the  statutory  right  of  a  pereon  so 
pardoned  to  the  restoration  of  the  proceeds  of  captured  and  abandoned 
property.  These  matters  are  discussed  at  length  elsewhere  in  this 
work.15 

39.  Abandoned  and  Captured  Property. — The  Act  of  Congress  of 
March  12, 1863,  usually  known  as  the  Abandoned  and  Captured  Prop- 
erty Act,  was  designed  to  reach  all  property,  with  few  exceptions,  in 
the  Confederate  states,  seized  or  taken  from  hostile  possession  by  the 
military  or  naval  forces  of  the  United  States,  whether  belonging  to 
friends  or  enemies,  as  well  as  property  taken  while  the  owner  was  vol- 
untarily absent  and  engaged  in  aiding  or  encouraging  the  Confederate 
eausfe.  It  provided  for  a  sale  of  the  property  thus  captured  or  aban- 
doned without  judicial  proceedings,  and  the  payment  of  the  proceeds 
into  the  treasury,  allowing  the  loyal  owner,  who  had  never  given  aid 
or  comfort  to  the  enemy,  the  privilege  of  pursuing  the  proceeds  in  the 
court  of  claims.16  The  effect  of  the  act  was  not  to  confiscate,  or  in  any 
case  absolutely  devest,  the  property  of  the  original  owner,  even  though 
disloyal,  but  by  the  seizure  the.  government  constituted  itself  a  trustee 
for  those  who  were  by  the  act  declared  entitled,  or  might  thereafter 
be  recognized  as  entitled,  to  the  proceeds.17  One  who  gave  aid  and 
comfort  to  the  Confederacy  could  not  some  years  after  the  termination 
of  the  civil  war  maintain  an  action  in  the  court  of  claims  for  the  re- 
covery of  money  in  the  treasury  arising  from  the  sale  of  his  cotton, 
seized  by  the  United  States  and  sold  under  the  provisions  of  the  Cap- 
tured and  Abandoned  Property  Act.  Nor  could  he  recover  on  an  im- 
plied promise  by  the  United  States  to  pay  to  every  owner  of  captured 
and  abandoned  prQperty,  whether  loyal  or  disloyal,  the  proceeds  of 
his  property  taken  and  sold.18 

14.  Kirk  v.  Lynd,  106  U.  S.  315,  1  ed.)    479;  United   States  v.   Quigiey, 
S.  Ct.  296,  27  U.  S.  (L.  ed.)  193.  103  U.  S.  595,  26  U.  S.  (L.  ed.)  524. 

15.  See  Pardon,  Reprieve,  and  Am-  And  see  Sprott  v.  United  States,  20 
nesty,  vol.  20,  p.  561  et  seq.  Wall.  459,  22  U.  S.  (L.  ed.)  371. 

16.  United  States  v.  Klein,  13  Wall.       17.  United  States  v.  Klein,  13  Wall. 
128,  20  U.  S.  (L.  ed.)  519;  Haycraft  128,  20  U.  S.  (L.  ed.)  519. 

v.  United  States,  22  Wall.  81,  22  U.  S.       18.  Haycraft  v.   United   States,   22 
(L.  ed.)  738;  United  States  v.  Win-  Wall.  81,  22  U.  S.  (L.  ed.)  738. 
Chester,  99  U.  S.  372,  25  U.  S.   (L. 
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I.  Introductory 

1.  Scope  of  Article* — It  is  intended  to  discuss  in  this  article  matters 
relating  particularly  to  warehouses,  including  the  regulatory  power  of 
the  government  over  them,  the  rights,  powers,  and  liabilities  of  their 
proprietors,  and  the  issuance,  negotiation  and  effect  of  warehouse 
receipts.  For  the  purposes  of  this  discussion,  the  term  warehouseman 
is  deemed  to  include  a  safe  deposit  company,  the  proprietor  of  a  grain 
elevator,  the  keeper  of  a  stockyard  caring  for  cattle,  or  other  person  or 
institution  engaged  in  the  business  of  storing  and  keeping  goods  for 
compensation.  Matters  relating  to  the  storage  of  goods  as  incidental 
to  the  principal  business,  such  as  the  liabilities  of  carriers  as  ware- 
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housemen,1  or  of  banks  or  trust  companies  in  regard  to  special  de- 
posits,2 are  treated  elsewhere,  as  are  matters  relating  to  United  States 
bonded  warehouses.* 

2.  Definitions. — A  warehouseman  in  the  general  acceptation  of  the 
term  is  one  who  receives  and  stores  goods  of  others  as  a  business,  and 
for  a  compensation  or  profit.4  And  it  has  been  held  that  the  fact  that 
one  receives  no  compensation  for  storage  tends  to  show  that  he  is  not  a 
warehouseman.*  Ordinarily,  the  law  does  not  require  a  warehouseman 
to  hold  himself  out  to  the  genearl  public  as  such,6  but  if  he  does  he 
may  assume  the  status  of  a  public  warehouseman.7  A  warehouseman 
is  generally  easily  distinguished  from  a  "wharfinger,"  the  latter  being 
defined  as  one  who  keeps  a  wharf  for  receiving  goods  for  hire,8  but, 
with  respect  to  the  storage  of  goods  at  the  wharf,  the  liability  of  the 
wharfinger  is  similar  to  that  of  a  warehouseman.*  A  particular  busi- 
ness may  be  a  combination  of  a  wharf  and  a  warehouse ;  and  in  case 
a  city  condemns  property  for  a  wharf,  a  lease  of  the  premises  to  an 
elevator  company  for  the  construction  of  a  grain  elevator  does  not 
create  an  additional  servitude.10  A  warehouse  receipt  is  a  written  con- 
tract between  the  owner  of  the  goods  and  the  warehouseman,  the  latter 
to  store  the  goods  and  the  former  to  pay  for  that  service.11  The  lien 
of  a  warehouseman  may  be  defined  as  his  right  to  retain  possession  of 
the  goods  of  another,  stored  with  him,  until  the  satisfaction  of  some 
charge  imposed  upon  them.12 

3.  Carrier  and  Warehouseman  Distinguished. — Both  warehousemen 
and  common  carriers  are  bailees  for  hire,1*  but  their  respective  bail- 
ments are  of  different  classes.  Ordinarily  it  is  not  difficult  to  distin- 
guish a  carrier  of  goods  from  a  warehouseman,  the  former  being  en- 
gaged in  moving  the  goods,  the  latter  in  keeping  them  at  storage,  but 

1.  See  Carriers,  vol.  4,  pp.  594,  225  Pa.  St.  470,  74  AtL  361,  17  Ann. 
747-763,  830,  878,  925,  933,  and  vol.   Cas.  664. 

5,  p.  218.  7.  See  infra,  par.  4. 

2.  See  Banks,  vol.  3,  pp.  522,  559  et  8.  Rodgers  v.  Stophel,  32  Pa.  St. 
seq.  Ill,  72  Am.  Dee.  775 ;  National  Union 

3.  See  Revenue,  vol.  23,  p.  1079  et  Bank  v.  Shearer,  225  Pa.  St.  470,  74 
seq.  Atl.  351,  17  Ann.  Cas.  664. 

4.  Franklin  Nat.  Bank  v.  White-  9.  Rodgers  v.  Stophel,  32*  Pa.  St. 
head,  149  Ind.  560,  49  N.  E.  592,  63  A.  Ill,  72  Am.  Dec.  775;  Blin  v.  Mayo,  10 
S.  R.  302,  39  L.R.A.  725;  Tradesmen's  Vt.  56,  33  Am.  De<\  175.  And  see 
Nat.  Bank  v.  Thomas  Kent  Mfg.  Co.,  infra,  par.  45. 

186  Pa.  St.  556,  40  Atl.  1018,  65  A.  S.       10.  Belcher  Sugar  Refining  Co.  v. 
R.  876  and  note ;  National  Union  Bank   St.  Louis  Grain  Elevator  Co.,  101  Mo. 
v.  Shearer,  225  Pa.  St.  470,  74  Atl.   192, 13  S.  W.  822,  8  L.R.A.  801.    • 
351,  17  Ann.  Cas.  664.  11.  Sinsheimer  v.  Whitely,  111  Cal. 

Note:  136  A.  S.  R.  215  (containing  378,  43  Pac.  1109,  52  A.  S.  R.  192. 
numerous  other  definitions).  12.  Note:  42  Am.  Dec, 257.    And  see 

5.  Sinsheimer  v.  Whitely,  111  Cal.  infra,  par.  69. 

378,  43  Pac.  1109,  52  A.  S.  R.  192.  13.  Hale  v.  Milwaukee  Dock  Co.,  29 

6.. National. Union  Bank  v.  Shearer.  Wis.  482,  9  Am.  Rep.  603. 
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a  difficulty  sometimes  arij*es  when  the  carrier  has  possession  of  the 
goods  either  before  or  after  their  transportation.14  A  company  en- 
gaged in  shipping  goods  for  others,  which  follows  the  custom  of  collect- 
ing and  placing  property  in  its  warehouse  until  a  full  car  load  lot  is 
received  for, a  particular  destination,  may  be  a  common  carrier  as  to 
property  in  the  warehouse  awaiting  shipment.  It  is  immaterial,  in 
such  a  case,  that  the  company  has  no  interest  in  any  railroad,  where 
its  contract  with  a  customer  contemplates  the  transportation,  not  the 
storage,  of  property.14 

4.  Public  Warehousemen. — Under  some  circumstances  it  may  be 
necessary  to  determine  whether  a  given  person  is  a  public  or  a  private 
warehouseman.  For  example,  the  power  of  regulation  by  government 
officials  is  different  in  the  case  of  a  warehouseman  who  is  performing 
a  function  of  interest  to  the  public  in  general,  from  that  of  a  ware- 
house company  carrying  on  a  business  which  concerns  only  the  ware- 
houseman and  the  private  parties  for  whom  he  stores  goods.16  A  pub- 
lic warehouseman  may  be  denied  the  right  to  deal  in  grain  and  to  store 
it  in  his  warehouse,  where  such  practice  enables  him  to  drive  out  com- 
peting buyers.17  One  who  is  engaged  in  the  business  of  operating  a 
public  warehouse  must  not  be  guilty  of  discrimination.  Thus,  one  as- 
suming to  operate  a  public  warehouse  for  the  purchase  of  tobacco  and 
its  public  sale  at  auction  cannot  select  his  bidders  or  producers.18  On 
the  other  hand,  a  private  warehouseman  may  select  his  customers,  and 
is  not  required  to  receive  goods  on  storage  from  any  particular  person 
against  his  will.19  But,  for  many  purposes,  the  distinction  is  unim- 
portant. For  example,  either  a  public  or  a  private  warehouseman  may 
generally  close  his  warehouse  to  all.20  So,  too,  neither  insures  the 
safety  of  the  stored  property.1.  Ordinarily  a  warehouse  company  is  a 
private  corporation,  and  not  a  public  service  corporation.  It  possesses 
no  element  of  governmental  power  conferred  upon  it  by  law  as  in  the 
case  of  a  railroad  company  serving  the  public  as  a  common  carrier  of 
passengers  and  freight.  It  is  strictly  a  private  business  corporation, 
organized  for  private  gain  and  not  for  public  service — a  private  busi- 
ness enterprise,  like  that  of  an  incorporated  concern  to  carry  on  a  mer- 

14.  For  a  full  discussion  of  the  lia-  174  HI.  203,  51  N.  E.  254,  43  L.R.A. 
bility  of  a  carrier  as  warehouseman   658. 

both  as  to  goods  awaiting  shipment,  18.  Nash  v.  Page,  80  Ky.  539,  44 

and  after  their  arrival  at  their  destina-  Am.  Rep.  490. 

tion,  see  Carriers,  vol.  4,  pp.  594,  747-  19.  Delaware,  etc.,  R.  Co.  v.  Central 

763,  830,  878,  925,  933,  and  vol.  5,  p.  Stock- Yard,  etc.,  Co.,  46  N.  J.  Eq.  280, 

218!  19  Atl.  185,  6  L.R.A.  855. 

15.  Kettenhofen  v.  Globe  Transfer,  20.  Carley  v.  Offutt,  136  Ky.  212, 
etc.,  Co.,  70  Wash.  645,  127  Pae.  295,  124  S.  W.  280,  136  A.  S.  R.  207,  26 
Ann.   Cas.  1914B  776  and  note,  42  L.R.A.(N.S.)  1114. 
L.R,A.(N.S.)  902  and  note,  1.  Carley  v.  Offutt,  136  Ky.  212, 124 

16.  See  infra,  par.  13.  S.  W.  280, 136  A.  S.  R.  207,  26  L.R.A. 

17.  Central  Elevator  Co.  v.  People,  (N.S.)  1114.    And  see  infra,  par.  44. 
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chandise  business  or  a  manufacturing  business.  And  the  fact  that  a 
statute  declares  a  part  of  the  plant  to  be  "a  public  warehouse"  does  not 
change  the  private  nature  and  character  of  the  corporation,  or  convert 
it  into  a  public  service  concern,  in  the  sense  in  which  those  terms  are 
used  and  understood.  The  mo6t  that  can  be  said  of  the  effect  of  such 
a  statute  is  to  say  that  it  impresses  upon  the  warehouse  business  the 
character  of  its  being  "affected  with  a  public  interest."  *  But  grain 
elevators  in  commercial  centers  may  be  such  a  matter  of  public  interest 
that  the  owners  may  be  classified  as  public  warehousemen  and  subject- 
ed to  governmental  regulation.8  So  the  charter  or  law  under  which  a 
grain  elevator  company  is  organized  may  have  the  effect  of  making  the 
company  a  public  warehouseman.4 

5,  Warehouse  Companies.— Corporations  may  be  organized  for  the 
purpose  of  constructing  and  operating  a  warehouse,  but  a  railroad  com- 
pany is  not  generally  authorized  to  conduct  such  business.*  A  cor- 
poration has  only  those  powers  which  are  expressly  given  to  it  and  such 
other  implied  powers  as  are  necessary  to  carry  the  express  powers  into 
effect;  and  a  power  which  the  law  will  regard  as  existing  by  implicar 
tion  must  be  one  in  a  sense  necessary — that  is,  needful,  suitable,  and 
proper  to  accomplish  the  object  of  the  grant;  one  that  is  directly  and 
immediately  appropriate  to  the  execution  of  the  specific  powers,  and 
not  one  that  has  but  a  slight,  indirect,  or  remote  relation  to  the  specific 
purposes  of  the  corporation.6  The  operation  of  a  grain  elevator  for 
compensation  involves  an  idea  of  permanence  in  the  storage  of  the 
grain  which  is  inconsistent  with  the  idea  of  such  storage  being  inci- 
dental to  the  operation  of  the  railroad  or  necessary  for  its  business  as  a 
common  carrier,  and  the  fact  that  a  railroad  company  is  required  to 
maintain  a  grain  elevator  at  important  transfer  points  for  the  tempo- 
rary storage  of  grain  does  not  empower  the  company  to  maintain  a 
public  elevator  at  which  all  grain  offered  for  storage  must  be  accepted. 
Nor  does  the  circumstance  that  a  railroad  company  has  operated  a  pub- 
lic warehouse,  for  the  storage  of  grain  for  many  years  impress  it  with 
a  public  use  which  will  prevent  its.  discontinuance.7    But  an  elevator 

2.  Gulf  Compress  Co.  v.  Harris,  6.  People  v.  Illinois  Cent.  R.  Co., 
258  Ala.  343,  48  So.  477,  24  L.R.A.  233  111.  378,  84  N.  E.  368, 122  A.  S.  R. 
(N.S.)  399.  181,  13  Ann.  Cas.  285  and  note,  16 

3.  Yockey  v.  Smith,  181  111.  564,  54  L.R.A.(N.S.)  604;  Franklin  Nat.  Bank 
N.  E.  1048,  72  A.  S.  R.  286.  And  see  v.  Whitehead,  149  Ind.  560,  49  N.  E. 
infra,  par.  13.  592,  63  A.   S.   R.   302  and  note,  39 

4.  Belcher  Sugar  Refining  Co.  v.  St.  L.R.A.  725.  And  see  Corporations* 
Louis  Grain  Elevator  Co.,  101  Mo.  192,  vol.  7,  p.  526  et  seq. ;  Railroads,  vol. 
13  S.  W.  822,  8  L.R.A.  801.  22,  pp.  809,  825. 

6.  People  v.  Illinois  Cent.  R.  Co..  7.  People  v.  Illinois  Cent.  R.  Co., 
233  111.  378,  84  N.  E.  368, 122  A.  S.  R.  233  111.  378,  84  N.  E.  368,  122  A.  S. 
181, 13  Ann.  Cas.  285, 16  L.R.A. (N.S.)  R.  181,  13  Ann.  Cas.  285,  16  L.R.A. 
604.  (N.S.)  604. 
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company  is  permitted  to  enter  into  a  contract  with  a  railroail  for  the 
storage  of  grain  shipped  or  to  be  shipped  over  the  railroad  lines.8  A 
corporation  organized  to  manufacture  nails  and  other  products  of  iron 
*&d  steel  is  not  authorized  to  engage  in  the  business  of  a  public  ware- 
houseman or  to  issue  warehouse  receipts,  and  the  procurement  of  a  per- 
mit for  the  operation  of  a  warehouse  under  a  statute  authorizing  such 
Practice  does  not  justify  a  manufacturing  company  in  operating  a 
Warehouse,  for  such  a  statute  applies  only  to  those  companies  who  have 
&e  authority  from  another  source  to  engage  in  the  business.9 

6.  Stockyards.— The  business  of  a  stockyard  corporation  corre- 
sponds generally  with  the  business  of  warehousemen,  and  in  the  ab- 
sence  of  any  regulation  affecting  the  conduct  of  its  business,  it  may 
*efus&  to  accept  cattle  from  a  certain  railroad  company,  although  ac- 
°eptixi£r  similar  cattle  from  other  companies.10    The  proprietor  of  a 
ftockiy ard  must  exercise  reasonable  care  to  avoid  the  escape  of  animals 
*&  £2ie  yard,11  and  in  an  action  for  the  loss  of  animals  the  testimony 
°'a  akiilled  witness  may  be  received  as  to  the  number  of  persons  neces- 
^*3r    ~feo  drive  a  certain  number  of  animals.11 

II.  Relation  between  Warehouseman  and  Owner 

^-       ^Jn  General. — Under  the  generally  accepted  definitions  of  bail- 

^&xx~k    ^*  it  is  well  settled  that  when  goods  are  stored  in  a  warehouse, 

h&    ^"^^lation  of  bailor  and  bailee  is  created  between  the  owner  of  the 

gooda      9^  the  warehouseman.14    The  fact  that  the  goods. are  placed 

»fl   ^-    ^^csparate  room  and  that  the  bailor  is  allowed  the  key  to  the  room 

do^s    :a^  ot  make  the  relation  that  of  landlord  and  tenant.15    Storage  in 

a  ^^"^xr^house  is  considered  as  locatio  custodiae, — the  hiring  of  care  and 

s6X^vr^^^^s  to  be  performed  or  bestowed  on  the  thing  delivered.16    The 

^^"^itouseman  is  a  bailee  for  hire,17  and  has  the  rights  and  is  subject 

^-     Ehibuque,   etc.,   R.   Co.  v.   Rich- 4  Kan.  453,  96  Am.  Dec  183. 

Y?^*»  19  Wall.  584,  22  U.  S.  (L.  ed.)       13.  See  Bailments,  vol.  3,  p.  72. 

vx      *  Chicago,  etc,  R.  Co.  v.  Hoyt,  149       14.  Cussen   v.    Southern    California 

~  -  S.  1, 13  S.  CL  779,  37  U.  S.  (L.  ed.)  Sav.  Bank,  133  Cal.  534,  65  Pac  1099, 

^^B.  85  A.  S.  R.  221;  Mayer  v.  Brensinger, 

'Note :  53  L.R.A.  65.  180  111.  110,  54  N.  E.  159,  72  A.  S.  R. 

&.  Franklin  Nat.  Bank  v.  Whitehead,  196  and  note;  Drudge  v.  Leiter,  18  Ind. 

1«  Ind.  560,  49  N.  E.  592,  63  A.  S.  R.  App.  694,  49  N.  E.  34,  63  A.  S.  R. 

302,  39  L.R.A.  725.  359;  Hall  v.  Pillsbury,  43  Minn.  33,  44 

10.  Delaware,  etc,  R.  Co.  v.  Central  N.  W.  673,  19  A.  S.  R.  209,  7  L.R.A. 
Stock-Yard,  etc.,  Co.,  46  N.  J.  Eq.  280,  529  and  note;  Jones  v.  Morgan,  90  N. 
19  Atl.  185,  6  L.R.A.  855.  Y.  4,  43  Am.  Rep.  131. 

11.  Union  Stock  Yards,  etc,  Co.  v.  16.  Jones  v.  Morgan,  90  N.  T.  4,  43 
Mallory,  etc,  Co.,  157  III.  554,  41  N.  Am.  Rep.  131. 

B.  888,  48  A.  S.  R.  341;  North  Missouri  16.  Note:  136  A.  S.  R.  213.    Gener- 

R.  Co.  v.  Akers,  4  Kan.  453,  96  Am.  ally  as  to  the  kinds  of  bailments,  see 

Pec.  183.  Bailments,  vol.  3,  p.  78  et  seq. 

12.  North  Missouri  R.  Co.  v.  Akers,  17.  Cnssen  v.   Southern   California 
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to  the  liabilities  of  such  bailees.18  He  may  maintain  an  action  against 
a  tortfeasor  who  injures  or  converts  the  property  while  it  is  stored  in 
his  warehouse ; 19  but  he  cannot  generally  maintain  an  action  for  con- 
version of  the  goods  where  his  Qwn  act  contributed  to  the  misappropri- 
ation.20 Strictly  speaking,  the  owner  of  a  warehouse  cannot  be  a  bailee 
or  a  warehouseman  with  respect  to  his  own  goods,  though  they  are  kept 
in  the  building  where  he  stores  the  property  of  others,1  but  under 
modern  statutes  he  is  sometimes  permitted  to  issue  warehouse  receipts 
for  his  own  property .» 

8.  Creation  of  Relation. — The  relation  of  bailor  and  bailee  is  creat- 
ed between  the  owner  of  property  and  a  warehouseman  on  the  delivery 
of  possession  of  the  property  to  the  warehouseman,  under  an  express 
or  implied  agreement  for  its  storage  and  its  return  to  the  owner  on  the 
expiration  of  the  bailment.  If  the  warehouseman  has  assumed  posses- 
sion of  the  goods,  though  he  has  not  yet  placed  them  in  his  warehouse, 
the  relation  exists,  but  in  order  to  hold  a  warehouseman  to  the  duty 
of  a  bailee  with  respect  to  particular  property,  it  is  necessary  that  the 
owner  show  a  delivery  to  the  warehouse  or  its  keeper.9  Thus  it  has 
been  held  that  the  delivery  of  a  trunk  to  a  storage  company  is  not 
shown  by  evidence  that,  in  response  to  a  telephone  message,  the  per- 
son answering  the  call  for  the  company's  number  claimed  that  lie  rep- 
resented the  company,  and,  in  a  compliance  with  a  request  communi- 
cated to  him,  an  expressman  called  at  the  designated  house  and  took 
away  the  trunk.4  A  contract  of  bailment  arises  on  consent  of  the  con- 
tracting parties;  and  when  a  state  law  requires  that  tobacco  be  placed 
in  a  state  warehouse  for  inspection  by  public  officials,  the  state  does 
not  become  a  "warehouseman"  within  the  legal  acceptation  of  that 
term.6  But  on  the  sale  of  a  warehouse,  if  the  purchaser  agrees  to  as- 
sume all  outstanding  contracts  of  storage,  an  action  will  lie  against  the 
purchaser  on  a  receipt  given  by  the  seller.6  The  responsibility  of  the 
purchaser  of  a  warehouse  extends,  however,  only  so  far  as  he  has 
assumed  the  obligation  of  the  former  owner  and  so  far  as  he  has 
received  property  of  others  in  the  warehouse.  If  his  contract  does  not 
impose  liability,  he  is  not  liable  on  receipts  issued  by  the  former  own- 
er which  represent  no  property  passing  into  his  possession.7 

Sav.  Bank,  133  Cal.  534,  65  Pae.  1099,  2.  See  infra,  par.  18. 

85  A.  S.  R.  221;  Hale  v.  Milwaukee  3.  Note:  136  A.  S.  R.  245. 

Dock  Co.,  29  Wis.  482, 9  Am.  Rep.  603.  4.  Young  v.  Seattle  Transfer  Co.,  33 

18.  As  to  the  liabilities  and  rights  of  Wash.  225,  74  Pae.  375,  99  A.  S.  R. 
warehousemen,  see  infra,  par.  44  et  seq.  942,  63  L.R.A.  988. 

19.  Note :  136  A.  S.  R.  244.  5.  Moore  v.  State,  47  Md.  467,  28 

20.  Hilles  v.  Snell,  104  Mass.  173,  6  Am.  Rep.  483. 

Am.  Rep.  216.  6.  Hardy  v.  Blazer,  29  Ind.  226,  92 

1.  Tradesmen's  Nat.  Bank  v.  Thomas  Am.  Dec.  347. 
Kent  Mfg.  Co.,  186  Pa.  St.  556,  40  Atl.       7.  Jackson  v.  Hale,  14  How.  525, 14 
1018,  65  A.  S.  R.  876  and  note.  U.  S.  (L.  ed.)  526. 
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9.  Estoppel  of  Warehouseman  to  Dispute  Bailor's  Title.— In  accord- 
ance with  the  well  settled  general  rule  that  a  bailee  is  estopped  to  deny 
his  bailor's  title,8  a  warehouseman  with  whom  goods  have  been  de- 
posited is  estopped,  in  the  absence  of  the  intervention  of  a  paramount 
title,  from  disputing  the  title  of  the  depositor.9  If  he  admits  the 
receipt  of  property  from  two  persons  as  joint  bailors,  he  is  deemed  to 
admit  their  right  to  a  joint  recovery  in.  case  of  a  conversion  of  the 
property.10  If,  however,  the  goods  are  taken  from  the  warehouseman 
under  lawful  process,  he  may  show  the  facts  as  an  excuse  for  not  de- 
livering to  the  bailor,11  and,  if  the  warehouseman  delivers  the  goods  to 
another  on  a  claim  of  title,  he  may  set  up  such  title  when  sued  by  the 
original  bailor.12  The  common  law  principle  in  respect  to  the  estoppel 
of  the  warehouseman  to  dispute  the  bailor's  title  is  affirmed  by  the  pro- 
vision of  the  uniform  warehouse  receipts  acts,  to  the  effect  that  "no 
title  or  right  to  the  possession  of  the  goods,  on  the  part  of  the  ware- 
houseman, unless  such  title  or  right  is  derived  directly  or  indirectly 
from  a  transfer  made  by  the  depositor  at  the  time  of  or  subsequent  to 
the  deposit  for  storage,  or  from  the  warehouseman's  lien,  shall  excuse 
the  warehouseman  from  liability  for  refusing  to  deliver  the  goods  ac- 
cording to  the  terms  of  the  receipt." 

III.  Insurance  on  Property 

10.  In  General. — The  special  property  which  a  warehouseman  as 
bailee  has  in  the  stored  goods  is  sufficient  to  give  him  an  insurable  in- 
terest therein,18  and  he  may  insure  them  in  his  own  name,  and  in 
case  of  loss  may  recover  the  full  amount  of  insurance,  for  the  satisfac- 
tion of  his  own  claims  and  also  for  the  benefit  of  the  actual  owners  of 
the  goods.14  Where  a  warehouseman  does  so  insure  the  goods  he  acts 
as  agent  for  the  owners,  and  it  is  immaterial  that  the  owners  do  not  in 
fact  know  of  the  insurance  until  after  the  loss ;  a  ratification  or  adop- 
tion of  the  contract  of  insurance  by  such  owners  may  be  made  when 
they  are  informed  of  the  insurance  after  the  loss.16    The  fact  that  the 

8.  For  a  full  discussion  of  this  doc-  13.  England  F.  Ins.  Ass'n  v.  Mer- 
trine  and  its  limitations,  see  Bail-  chants',  etc.,  Transp.  Co.,  66  Md.  339,  7 
ments,  vol.  3,  p.  86.  Atl.  905,  69  Am.  Rep.  162. 

9.  Barker  v.  S.  A.  Lewis  Storage,  Note:  Ann.  Cas.  1913A  145. 

etc.,  Co.,  79  Conn.  342,  65  Atl.  U3, 118  14.  England  F.  -Ins.  Ass'n  v.  Mer- 
A.  S.  R.  141  and  note;  Burton  v.  Wil-  chants',  etc.,  Transp.  Co.,  66  Md.  339, 
kinson,  18  Yt  186,  46  Am.  Dec.  145.     7  Atl.  905,  59  Am.  Rep.  162;  General 

10.  Barker  v.  S.  A.  Lewis  Storage,   Cartage,  etc.,  Co.  v.  Cox,  74  Ohio  St. 
etc.,  Co.,  79  Conn.  342,  66  AtL  143, 118  284,  78  N.  E.  371, 113  A.  S.  R.  959. 
A.  S.  R.  141.  Note:  Ann.  Cas.  1913A  145. 

11.  See  infra,  par.  42.  And  see  Bailments,  vol.  3,  p.  107 

12.  CrossweU  v.  Lehman,  54  Ala.  et  seq.;  Insurance,  vol.  14,  p.  913  et 
363,   25   Am.    Rep.    684;   Mullins  v.   seq. 

Chickering,  110  N.  Y.  513,  18  N.  E.  15.  England  F.  Ins.  Ass'n  v.  Mer- 
377, 1  L.R. A.  463.  chants',  etc.,  Transp.  Co.,  66  Md.  339, 

955 


§  11  WAREHOUSES  27  R.  C.  L. 

charter  of  a  warehouse  company  contains  a  provision  that  all  receipts 
issued  by  it  shall  bear  on  their  face  a  notice  that  the  property  is  held 
by  the  corporation  as  bailee  only  and  is  not  insured  by  it  amounts  at 
most  to  a  requirement  that  the  corporation  shall  not  itself  become  an 
insurer ;  it  does  not  amount  to  an  engagement  that  the  company  will 
not  obtain  insurance  on  property  intrusted  to  it  from  some  corporation 
authorized  to  insure.16  A  policy  of  insurance  to  a  warehouseman,  "for 
account  of  whom  it  may  concern/'  is  an  open,  floating  policy,  in  which 
the  manifest  intention  of  the  parties  is  that  it  shall  cover,  to  the 
amount  of  the  insurance  named  therein,  any  goods  of  the  character 
and  description  specified  in  the  policy,  which,  from  time  to  time  dur- 
ing its  continuance,  may  be  in  the  warehouse.  In  such  a  case  the  policy 
applies  to  the  benefit  of  the  person  who  may  own  such  property  at  the 
time  of  the  loss,  although  he  had  no  interest  in  the  property  when  the 
policy  was  issued;  and  extrinsic  evidence  is  admissible  to  show  who 
was  in  fact  concerned.17 

11.  Duty  to  Insure. — A  warehouseman  is  not,  as  a  general  rule,  re- 
quired to  effect  insurance  on  the  property  with  a  fire  insurance  asso- 
ciation for  the  protection  of  the  property  rights  of  the  bailor,18  and  the 
uniform  warehouse  receipts  act,  though  it  requires  the  warehouseman 
to  exercise  such  care  in  regard  to  the  property  stored  as  a  reasonably 
careful  owner  of  similar  goods  would  exercise,  does  not  impose  a  duty 
of  insuring  the  stored  property.1*  But  a  duty  on  the  part  of  the  bailee 
or  warehouseman  to  insure  goods  for  the  benefit  of  the  bailor  may  arise 
out  of  the  bailor's  instructions,  the  contract  of  bailment,  a  custom  or 
usage  of  trade,  or  the  habit  of  dealing  between  the  parties.20  An  agent 
acting  as  general  manager  of  a  storage  company  may  have  implied 
authority  to  agree  with  a  bailor  of  goods  that  insurance  shall  be  effect- 
ed thereon.1  On  the  other  hand,  if  it  is  expressly  understood  that  the 
warehouseman  shall  not  insure  the  property,  he  is  not  required  to  do 
so,  though  it  is  the  general  custom  for  warehousemen  to  carry  insur- 
ance for  the  benefit  of  their  customers.  A  contract  between  a  bailor 
and  a  bailee  by  the  terms  of  which  the  bailee  agrees  to  insure  the  goods 

7  Atl.  905,  59  Am.  Rep.  162;  Waring  19.  Note:  Ann.  Cas.  1917E  32. 

v.  Indemnity  F.  Ins.  Co.,  45  N.  Y.  606,  20.  Lancaster   Mills   v.    Merchants' 

6  Am.  Rep.  146.  Cotton-PresB,  etc,   Co.,  89   Tenn.    1, 

Note :  Ann.  Cas.  1913A  146.  14  S.  W.  317,  24  A.  S.  R.  586;  Deming 

16.  Note:  Ann.  Cas.  1913 A  146.  v.  Merchants'  Cotton-Press,  etc.,  Co., 

17.  England  F.  Ins.  Ass'n  v.  Mer-  90  Tenn.  306,  17  S.  W.  89,  13  L.R.A. 
chants',  etc.,  Transp.  Co.,  66  Md.  518;  Bronssard  v.  South  Texas  Rice 
339,  7  Atl.  905,  59  Am.  Rep.  162;  Co.,  103  Tex.  535, 131  S.  W.  412,  Ann. 
Morotock  Ins.  Co.  v.  Cheek,  93  Va.  8,  Cas.  1913A  142  and  note. 

24  S.  E.  464,  57  A.  S.  R.  782.  Note:  136  A.  S.  R.  249. 

Note:  Ann.  Cas.  1913A  147.  1.  General  Cartage,  etc,  Co.  v.  Cox, 

18.  Notes:  136  A.  S.  R,  249;  Ann.  74  Ohio  St.  284,  78  N.  E.  371, 113  A. 
Oas.  1913A  143.     And  see  generally,  S.  R.  959. 

Bailments,  vol.  3,  p.  107. 
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deposited  with  him  in  the  name  of  and  for  the  benefit  of  the  bailor,  ia 

>alid  and  binding,  and  insurance  of  the  goods  by  the  bailee  in  his  own. 

**ame  does  not  constitute  performance  of  the  contract  on  his  part    If, 

jftoivever,  the  contract  contains  no  term  importing  that  the  insurance 

*3  not  effected  in  the  name  of  the  owner  of  the  goods,  an  undertaking 

by  sl   warehouseman  to  insure  is  complied  with  when  he  effects  insur- 

*noo   in  his  own  name.1    When  the  warehouseman  is  required  to  in- 

fiUne   f>lne  property,  but  fails  to  do  so,  the  presumption  is  that  the  goods 

be  insured  for  their  full  value,*  and  his  liability  for  failure  to 
is  the  same  as  if  he  had  effected  the  insurance  and  received  the 
procee<b  of  the  policy.4  If,  however,  the  bailor  has  himself  effected 
insujne^xice  for  his  own  benefit,  he  may  not  be  injured  by  the  failure  of 
th&  T*r€*-xehouseman  to  perform  his  duty  in  that  respect.* 

12.  Recovery  and  Distribution  of  Proceeds. — As  a  general  rule,  a 
policy  effected  by  a  bailee,  and  covering  by  its  terms  his  own  property 
and  ji^iMr-operty  held  in  trust,  inures,  in  the  event  of  a  loss,  equally  and 
proj>o:K—fcionately  to  the  benefit  of  all  the  owners  of  the  property  insured, 
and    -fclr».  e  bailee  is  not  entitled  to  have  the  loss  of  his  own  property  first 

;ood  out  of  the  insurance  money,  leaving  only  the  residue  of  the 
for  the  owner  of  the  bailed  property.6    And  it  is  immaterial 
that;  sl^^  to  some  of  the  bailors  the  bailee  has  contracted  to  furnish  insur- 

hile  as  to  others  he  has  not.7  The  right  of  the  owner  of  the 
fcy  to  a  proportionate  part  of  the  proceeds  of  the  policy  is,  how- 
ever*, ^a-xibject  to  the  right  of  the  bailee  to  deduct  from  such  part  such 
avxtxis  <zlue  himself  for  work  done,  storage,  etc.,  as  may  create  in  himself 
&±  io.~fc«rest  in  the  property  of  the  bailor.8  Where  the  bailee  is  under 
no  »t>X  igation  to  insure,  the  theory  of  the  decisions  supporting  the  view 
just  s-fct«,ted  as  to  the  rights  of  the  bailor  is  that  the  latter  may  entitle 
hims^  1  f  to  the  benefits  of  the  insurance  by  adopting  the  policy,  and 
that  q.  "^zach  adoption  may  be  made  even  after  a  loss  occurs.  But  it  has 
been,  ir^eld  that  in  the  absence  of  any  obligation  on  the  part  of  the 
bailey  -to  insure  the  property  of  the  bailor,  or  of  an  adoption  of  the  in- 
surax*^^  ^  0f  which  the  bailee  had  notice  before  ita  force  as  a  policy  on 
his  ow^  ^  property  had  been  impaired,  the  bailee  was  entitled,  on  receiv- 
ing  **fc^  «  proceeds  of  the  policy,  to  apply  the  same  in  the  first  instance 


\   "£^«ote:  Ann.  Cas.  1913A  144.  90  Tenn.  306,  17  S.  W.  89,  13  L.R.A. 

_, 3*  _^^>  ^-oussard  v.   South  Texas  Rice  518. 

Co.,  AC*  s  Tex.  536,  131  S.  W.  412,  Ann.  6.  Snow  v.  Carr,  61  Ala.   363,  32 

Cas.    ^^^13 A  142  and  note.  Am.    Rep.    3;    Johnston    v.    Charles 

4.    XZ>  ^ming    v.    Merchants'    Cotton-  Abresch  Co.,  123  Wis.  130,  101  N.  W. 

Y**^*        otc,  Co.,  90  Tenn.  306,  17  S.  396, 107  A.  S.  R.  995,  68  L.R.A.  934. 

^•^-    13L.R.A.518.  Note:  Ann.  Cas.  1913A  147.  . 

*J°t^  :  Ann.  Cas.  1913A  144.  7.  Note :  Ann.  Cas.  1913A  147. 

*•    "Lancaster    Mills    v.    Merchants'  8.  Snow  v.  Carr,  61  Ala.  363, 32  Am. 

Conoid  --Press,  etc.,  Co,.  89  Tenn.  1,  14  Rep.  3. 

6-  ^  -      317,  24  A.  S.  R.  586 ;  Deming  Note ;  Ann.  Cas.  1913A  147. 

.«*.  M-e^chants'  Cotton-Press,  etc.,  Co.,  And  see  Bailments,  vol.  3,  p.  108. 
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s*  u:  I  .li:  if  that  exhausted  the  proceeds,  then  the  bail- 
■ ;  -£  v  any  part  thereof.9    Where,  by  reason  of  fire,  the 
*  -- 1:  .^rr-ers  become  mixed,  the  original  owners  become 
*z^:c  ;:  the  mass;  and,  in  case  of  salvage,  each  own- 
r     .-  v  r^ivipaie  in  the  proceeds  according  to  the  aver- 
e\  rr.r  "*-fc  ^~-x  ^e  damaged  goods.10    The  action  on  the  policy 
*L'    "  i  rv  the  warehouseman  for  the  benefit  of  himself 


A. 


**  ^  cs"    Indeed,  it  has  been  held  that  it  is  the  warehouse- 
1  *'  . . .-  «t  zrasoe  for  the  owner,  to  make  proof  of  loss  and  institute 
•  ^  •  r  iie  collection  of  the  insurance  moneys.12 

fr  vVtwx*cental  Regulation  of  Warehouses 

,;  2t  uiwttI — In  accordance  with  the  fundamental  principle 

*^*rtB*  ar  vx^porations  engaged  in  occupations  in  which  the  pub- 

jjn?  at  r.west  or  use  may  be  regulated  by  statute,1*  it  has  been 

;r  t  wasfcer  of  cases  that  the  modern  grain  elevator  located  in  a 

h  ffliwwsfc  *w:er  is  q,  matter  of  public  interest  which  can  be  regulated 

*T  trw  rf  ^*  general  police  power.14    The  same  is  true  of  tobacco 

\ptmrs*?  ^  *  great  tobacco  market,16  and  a  cold  storage  plant  has 

j*,ir  >*td  to  be  a  public  utility  and  as  such  subject  to  the  regula- 

*'    ^  i  rciMic  service  commission.16    Moreover,  it  is  held  that  eleva- 

.\>  wisa*  of  the  great  commercial  cities  may  be  the  subject  of  regu- 

!.-«r,  **-*  *  state  statute  applying  generally  to  elevators  throughout 

-  <w*r  has  been  sustained.17    A  state  statute  regulating  grain  eleva- 

.  ^  *n:  r^ing  the  maximum  charges  which  may  be  made  for  storage 

y^  is*  *>ffend  the  fourteenth  amendment  of  the  federal  constitution 

I  „v  NSing  any  state  from  depriving  any  person  of  life,  liberty  or 

.VitfCV  without  due  process  of  law,  or  denying  to  any   person 

•  j.  x  its  jurisdiction  the  equal  protection  of  the  laws.18     If  one 

*<***?  *  warehouse  solely  for  the  care  of  his  own  grain,  it  may  be 

*  >Vte:  Ann.  Cas.  1913A  147,  148.  15  A.  S.  R.  460,  5  L.R.A.  559,  affirmed 

Vtlobbs  v-  Monarch  Refrigerating  143  U.  S.  517,  12  S.  Ct.  468,  36  U.  S. 

-k  ^77  111.  326,  115  N,  E.  531,  Ann.  (L.   ed.)    247. 

*w  U>18A  743,  L.R.A.1917D  847.  Notes:  7  L.R.A.  529;  33  L.R.A.  178; 

U   Morotock  Ins.  Co.  v.  Cheek,  93  6  L.R.A.(N.S.)  836. 

X*  S.  24  S.  E.  464,  57  A.  S.  R.  782.  15.  Nash  v.  Page,  80  Ky.  539,  44 

|i  Lancaster   Mills   v.    Merchants'  Am.  Rep.  490. 

^ion-Press,  etc.,  Co.,  89  Tenn.  1,  14  16.  State  Public  Utilities  Commis- 

^  \\\  317,  24  A.  S.  R.  586.  sion  v.  Monarch  Refrigerating  Co.,  267 

*  11  See  Constitutional  Law,  vol.  111.  528,  108  N.   E,  716,  Ann.  Cas. 

*  p,  224  et  seq.  1916A  528. 

14,  Munn  v.  Illinois,  94  U.  S.  113,  17.  Brass  v.  North  Dakota,  153  U. 
>>4  U.  S.  (L.  ed.)  77;  Vega  Steamship  S.  391,  14  S.  Ct.  857,  38  U.  S.  (L.  ed.) 
Oo,  v.  Consolidated  Elevator  Co.,  75  757. 

Minn.  308,  77  N.  W.  973,  74  A.  S.  R.  18.  Munn  v.  Illinois,  94  U.  S.  113, 
4S4  and  note,  43  L.R.A.  843;  People  24  U.  S.  (L.  ed.)  77;  Brass  v.  North 
v.  Budd,  117  N.  Y.  1, 22  N.  E.  670,  682,  Dakota,  153  U.  S.  391,  14  S.  Ct  857, 
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doubted  whether  the  state  could  require  him  to  accept  the  grain  of 
others  at  a  specified  price ;  but  the  fact  that  one  conducting  an  eleva- 
tor for  profit  stores  grain  of  his  own  does  not  protect  him  from  state 
regulation.19  Even  when  the  elevator  is  used  solely  for  the  storage  of 
the  grain  of  the  proprietor,  if  the  place  is  used  as  a  public  market  for 
the  buying,  inspecting,  grading,  and  weighing  of  grain,  it  seems  that 
the  state  may  regulate  the  business, — at  least  to  the  extent  of  requiring 
the  proprietor  to  procure  a  license.20  Nor  does  the  fact  that  the  grain 
to  be  placed  in  a  elevator  was  shipped  from  another  state  make  the 
storage  a  matter  of  interstate  commerce,  so  as  to  preclude  state  action 
in  respect  thereto.1 

14.  Hatters  Subject  to  Regulation. — Prominent  among  the  matters 
within  the  scope  of  state  regulation  of  grain  elevators  is  the  charge 
which  may  be  made  by  an  elevator  company  for  the  storage  of  grain, 
and  statutes  have  been  generally  sustained  which  fix  a  maximum 
charge  for  such  storage.2  Of  course,  the  rate  must  not  be  so  unreason- 
able as  to  be  confiscatory;  but  the  determination  of  what  is  a  reason- 
able charge  is,  in  the  first  instance,  within  the  province  of  the  legisla- 
ture.* A  state  legislature  may  also  require  that  grain  elevators  shall 
be  licensed  and  that  the  proprietors  shall  give  a  bond  for  the  faithful 
performance  of  their  duties  as  warehousemen.4  And  the  proprietor 
of  an  elevator  may  be  required  by  statute  to  insure  at  his  own  expense 
the  grain  of  others  which  is  stored  therein.6  The  legislature  has  the 
right  to  provide  for  the  appointment  of  public  officials  for  the  weigh- 
ing of  grain  at  terminal  elevators,  and  may  give  to  the  act  of  the 

38   U.    S.    (L.   ed.)    757;    People  v.  38  U.  S.  (L.  ed.)  757;  Belcher  Sugar 

Budd,  117  N.  Y.  1,  22  N.  E.  670,  682,  Refining  Co.  v.  St.  Louis  Grain  Eleva- 

15  A.  S.  R.  460,  5  L.R.A.  559,  affirmed  tor  Co.,  101  Mo.  192,  13  S.  W.  822, 

143  U.  S.  517,  12  S.  Ct.  468,  36  U.  8  L.R.A.  801;  People  v.  Budd,  117  N. 

8.  (L.  ed.)  247.  Y.  1,  22  N.  E.  670,  682,  15  A.  S.  R. 

19.  Brass  v.  North  Dakota,  153  U.  460,  5  L.R.A.  559,  affirmed  143  U.  S. 
S.  391, 14  S.  Ct.  857,  38  U.  S.  (L.  ed.)  517,  12  S.  Ct  468,  36  U.  S.  (L.  ed.) 
757.  247. 

20.  W.  W.  Cargill  Co.  v.  Minnesota,  Notes:  33  L.R.A.  178;  6  L.R.A. 
180  U.  S.  452,  21  S.  Ct.  423,  45  U.  S.  (N.s.)  836. 

(L.  ed.)  619.  3   Munn'v.  Illinois,  94  U.  S.  113,  24 

1.  Munn  v.  Illinois,  94  U.  S.  113,  24  n  g    (L  ^  77   Budd  v  New  York, 

£  w    ^n0  qV^'K^  143  U-  S-  517> 12  S-  Ct  ^  36  U-  S' 
Dakota,  153  U.  S.  391,  14  S.  Ct.  857,    n       ,v  9A7  ' 

38    U.    S.    (L.    ed.)    757;   People   v.  {Lt'  ™'  **''    ~v     .  •  Q.  TT    Q    -,, 

Budd,  117  N.  Y.  1,  22  N.  E.  670.  682,  *'  M™J. v' J?1^**  ?'  \l% 

15  A.  S.  R.  460/5  L.R.A.  559,  af-  S^i&iT^  %    iTVrt N£f 

firmed  143  U.  S.  517, 12  S.  Ct.  468,  36  ?**?ta'  ^  u-  ?  •  j Sr  ™  ^   n      It 

U.  S.   (L.  ed.)   247;  State  v.  Minne-  3?  U.  8.(1*.  ed.)  757;  W  W .  Cargill 

apolis,  etc.,  Elevator   Co.,  17  N.   D.  Co.  v.  Minnesota,  180  U.  S.  452,  21  S. 

23, 114  N.  W.  482, 138  A.  S.  R.  691.  Ct.  423,  45  U.  S.  (L.  ed.)  619. 

2.  Munn  v.  Illinois,  94  U.  S.  113,  5.  Brass  v.  North  Dakota,  153  U.  S. 
24  U.  S.  (L.  ed.)  77;  Brass  v.  North  391,  14  S.  Ct.  857,  38  U.  S.  (L.  ed.) 
Dakota.  153  U.  S.  391,  14  S.  Ct.  857,  757. 
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to  his  own  loss,  and  that  if  that  exhausted  the  proceeds,  then  the  bail- 
or was  not  entitled  to  any  part  thereof.*  Where,  by  reason  of  fire,  the 
goods  of  different  owners  become  mixed,  the  original  owners  become 
tenants  in  common  of  the  mass;  and,  in  case  of  salvage,  each  own- 
er is  entitled  to  participate  in  the  proceeds  according  to  the  aver- 
age price  received  for  the  damaged  goods.10  The  action  on  the  policy 
may  be  maintained  by  the  warehouseman  for  the  benefit  of  himself 
and  the  bailors.11  Indeed,  it  has  been  held  that  it  is  the  warehouse- 
man's duty,  as  trustee  for  the  owner,  to  make  proof  of  loss  and  institute 
proceedings  for  the  collection  of  the  insurance  moneys.12 

IV.  Governmental  Regulation  of  Warehouses 

13.  In  General. — In  accordance  with  the  fundamental  principle 
that  persons  or  corporations  engaged  in  occupations  in  which  the  pub- 
lic have  an  interest  or  use  may  be  regulated  by  statute,1*  it  has  been 
held  in  a  number  of  cases  that  the  modern  grain  elevator  located  in  a 
commercial  center  is  q,  matter  of  public  interest  which  can  be  regulated 
by  virtue  of  the.  general  police  power.14  The  same  is  true  of  tobacco 
warehouses  in  a  great  tobacco  market,16  and  a  cold  storage  plant  has 
also  been  held  to  be  a  public  utility  and  as  such  subject  to  the  regula- 
tion of  a  public  service  commission.16  Moreover,  it  is  held  that  eleva- 
tors outside  of  the  great  commercial  cities  may  be  the  subject  of  regu- 
lation, and  a  state  statute  applying  generally  to  elevators  throughout 
the  state  has  been  sustained.17  A  state  statute  regulating  grain  eleva- 
tors and  fixing  the  maximum  charges  which  may  be  made  for  storage 
does  not  offend  the  fourteenth  amendment  of  the  federal  constitution 
prohibiting  any  state  from  depriving  any  person  of  life,  liberty  or 
property  without  due  process  of  law,  or  denying  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.18  If  one 
erects  a  warehouse  solely  for  the  care  of  his  own  grain,  it  may  be 

9.  Note :  Ann.  Cas.  1913A  147,  148.   15  A.  S.  R.  460,  5  L.R.A.  559,  affirmed 

10.  Hobbs  v.  Monarch  Refrigerating  143  U.  S.  517,  12  S.  Ct.  468,  36  U.  S. 
Co.,  277  111.  326,  115  N.  E.  534,  Ann.    (L.   ed.)    247. 

Cas.  1918A  743,  L.R.A.1917D  847.  Notes:  7  L.R.A.  529;  33  L.R.A.  178; 

11.  Morotock  Ins.  Co.  v.  Cheek,  93  6  L.R.A.  (N.S.)  836. 

Va.  8,  24  S.  E.  464,  57  A.  S.  R.  782.  15.  Nash  v.  Page,  80  Ky.  539,  44 

12.  Lancaster   Mills   v.    Merchants'   Am.  Rep.  490. 

Cotton-Press,  etc.,  Co.,  89  Tenn.  1,  14       16.  State   Public  Utilities   Commis- 

5.  W.  317,  24  A.  S.  R.  586.  sion  v.  Monarch  Refrigerating  Co.,  267 

13.  See  Constitutional  Law,  vol.  111.  528,  108  N.   E.  716,  Ann.  Cas. 

6,  p.  224  et  seq.  1916A  528. 

14.  Munn  v.  Illinois,  94  U.  S.  113,  17.  Brass  v.  North  Dakota,  153  U. 
24  U.  S.  (L.  ed.)  77;  Vega  Steamship  S.  391, 14  S.  Ct.  857,  38  U.  S.  (L.  ed.) 
Co.  v.  Consolidated  Elevator  Co.,  75  757. 

Minn.  308,  77  N.  W.  973,  74  A.  S.  R.  18.  Munn  v.  Illinois,  94  U.  S.  113, 
484  and  note,  43  L.R.A.  843;  People  24  U.  S.  (L.  ed.)  77;  Brass  v.  North 
v.  Budd,  117  N.  Y.  1, 22  N.  E.  670,  682,  Dakota,  153  U.  S.  391,  14  S.  Ct  857, 

958 


#  R.   C.  L.  WAREHOUSES  §  14 

doubted  whether  the  state  could  require  him  to  accept  the  grain  of 
at  a  specified  price ;  but  the  fact  that  one  conducting  an  eleva- 
profit  stores  grain  of  his  own  does  not  protect  him  from  state 
Ltion.19    Even  when  the  elevator  is  used  solely  for  the  storage  of 
-.ain  of  the  proprietor,  if  the  place  is  used  as  a  public  market  for 
.ying,  inspecting,  grading,  and  weighing  of  grain,  it  seems  that 
-te  may  regulate  the  business, — at  least  to  the  extent  of  requiring 
-oprietor  to  procure  a  license.20    Nor  does  the  fact  that  the  grain 
placed  in  a  elevator  was  shipped  from  another  state  make  the 
a  matter  of  interstate  commerce,  so  as  to  preclude  state  action 
>ect  thereto.1 

Matters  Subject  to  Regulation. — Prominent  among  the  matters 
the  scope  of  state  regulation  of  grain  elevators  is  the  charge 
may  be  made  by  an  elevator  company  for  the  storage  of  grain, 
■~tatutes  have  been  generally  sustained  which  fix  a  maximum 
for  such  storage.2    Of  course,  the  rate  must  not  be  so  unreason- 
to  be  confiscatory;  but  the  determination  of  what  is  a  reason- 
large  is,  in  the  first  instance,  within  the  province  of  the  legisla- 
A  state  legislature  may  also  require  that  grain  elevators  shall 
ensed  and  that  the  proprietors  shall  give  a  bond  for  the  faithful 
^^r-mance  of  their  duties  as  warehousemen.4    And  the  proprietor 
elevator  may  be  required  by  statute  to  insure  at  his  own  expense 
in  of  others  which  is  stored  therein.6    The  legislature  has  the 
to  provide  for  the  appointment  of  public  officials  for  the  weigh- 
f  grain  at  terminal  elevators,  and  may  give  to  the  act  of  the 


•^   ^^-    S.    (L.   ed.)    757;   People  v.  38  U.S.  (L.  ed.)  757;  Belcher  Sugar 

"I,  117  N.  Y.  1,  22  N.  E.  670,  682,  Refining  Co.  v.  St.  Louis  Grain  Eleva- 

-    S.  R.  460,  5  L.R.A.  559,  affirmed  tor  Co.,  101  Mo.  192,  13  S.  W.  822, 

c^*    XT.  S.  517,  12  S.  Ct.  468,  36  U.  8  L.R.A.  801;  People  v.  Budd,  117  N. 

^-  XLu  ed.)  247.  Y.  1,  22  N.  E.  670,  682,  15  A.  S.  R. 

^  *».  Brass  v.  North  Dakota,  153  U.  460,  5  L.R.A.  559,  affirmed  143  U.  S. 

^- ^91, 14  S.  Ct.  857,  38  U.  S.  (L.  ed.)  517,  12  S.  Ct  468,  36  U.  S.  (L.  ed.) 

•  247. 

20.  W.  W.  Cargill  Co.  v.  Minnesota,  Notes:    33   L.R.A.    178;    6    L.R.A. 

^BO  U.  S.  452,  21  S.  Ct.  423,  45  U.  S.  (N-S>)  836. 

VU  ecL)  619.  3   Munn  v.  I1Iinois  94  xj.  B>  113f  24 

1.  Munn  v.  Illinois,  94  U.  S.  113,  24  v   g    (K  ^  }  77   Budd  v  New  Yorkj 

5JL  {hoe^  «^^«  V'SS'  143  U.  S.  517,  12  S.  Ct.  468,  36  U.  S. 

113, 

_  North 

toned  143  U.  Ol7, 12S.  6^468,1*6  ?j*?ta'  ^  u-  S' ^  £  &  °~  85?! 

U.  S.   (L.  ed.)   247;  State  v.  Minne-  38  U.  S    (L.  ed.)  757;  W  W   Cargill 

apolis,   etc..  Elevator   Co.,  17  N.  D.  Co.  v.  Minnesota,  180  U.  S.  452,  21  S. 

23, 114  N.  W.  482, 138  A.  S.  R.  691.  Ct.  423,  45  U.  S.  (L.  ed.)  619. 

2.  Munn  v.  Illinois,  94  U.  S.  113,  5.  Brass  v.  North  Dakota,  153  U.  S. 
24  U.  S.  (L.  ed.)  77;  Brass  v.  North  391,  14  S.  Ct.  857,  38  U.  8.  (L.  ed.) 
Dakota,  153  U.  S.  391.  14  S.  Ct.  857,  757. 

959 


§  16  WAREHOUSES      .  27  B.  C.  L. 

weighmaster  in  weighing  grain  a  high  character  as  evidence,  and 
provide  that  such  act  can  be  impeached  only  when  the  party  complain- 
ing or  the  party  under  whom  he  claims  was  himself  free  from  fault  • 
or  negligence,  and  when  it  is  demonstrated  by  clear,  strong,  and  satis- 
factory evidence  that  there  was  in  fact  a  substantial  mistake  in  the 
weighing ;  but  it  is  beyond  the  legislative  power  to'  prescribe  that  the 
action  of  the  state  weighmaster  shall  be  conclusive  in  all  cases.*  The 
law  may  also  require  the  return  of  certificates  of  weight  by  elevator 
companies  to  local  shipping  agents  and  the  posting  thereof  in  their 
places  of  business.7  The  regulation  of  warehouses  is,  however,  sustain- 
able only  under  the  police  power  of  the  state,  and  must  be  confined  to 
such  restrictions  and  burdens  as  are  necessary  to  promote  the  public 
welfare  or  prevent  the  infliction  of  a  public  injury.8  Hence,  a  statute 
requiring  railways  and  transportation  companies  to  turn  over  to  li- 
censed warehousemen  all  property  which  the  consignee  fails  to  call  for 
or  receive  within  twenty  days  after  notice  of  its  arrival,  regardless  of 
distance  which  might  be  necessary  for  the  carriage  of  the  goods  to  a 
licensed  warehouse,  is  unconstitutional.9  A  statute  may  require  notice 
to  be  given  in  a  paper  if  the  grain  in  a  warehouse  becomes  out  of  con- 
dition, but  such  a  statute  is  generally  designed  to  reach  unknown  own- 
ers and  applies  only  as  to  grain  not  stored  in  separate  bins.10 

15.  Stockyards. — Except  in  the  character  of  the  property  which  is 
the  subject  of  the  bailment,  the  business  of  a  stockyard  corporation 
corresponds  in  many  respects,  with  the  business  of  warehousemen/1 
and  it  is  well  settled  that  a  stockyard  business,  located  in  a  large  city, 
at  the  junction  of  many  railroad  lines,  furnishing  the  only  proper 
facilities  for  the  unloading,  resting  and  feeding  of  livestock  in  transit, 
and  for  the  sale  of  cattle  within  such  city,  is  affected  with  public  use 
and  interest,  which  the  state,  in  the  exercise  of  its  police  power,  may 
subject  to  regulation  and  control,  and  prescribe  a  reasonable  maximum 
rate  of  compensation  for  the  care  and  handling  of  stock  thereat.12  The 
regulatory  power  over  stockyards  is  however  vested  in  the  legislature ; 
and,  in  the  absence  of  statutory  regulations,  courts  of  equity  have  no 
power  to  fix  rates  or  impose  other  conditions  on  the  operation  of  such 

6.  Vega  Steamship  Co.  v.  Consol-  124  S.  W.  280,  136  A.  S.  R.  207,  26 
idated  Elevator  Co.,  75  Minn.  308,  77  L.R.A.(N.S.)  1114. 

N.  W.  973,  74  A.  S.  R.  484,  43  L.R.A.       11.  Delaware,  etc.,  R.  Co.  v.  Cen- 
843.  *  tral   Stock-Yard,  etc.,  Co.,  46  N.  J. 

7.  State  v.  Minneapolis,  etc,  Eleva-  Eq.  280,  19  Atl.  185,  6  L.R.A.  855. 
tor  Co.,  17  N.  D.  23,  114  N.  W.  482,  12.  Cotting  v.  Kansas  City  Stock 
138  A.  S.  R.  691.  Yards  Co.,  183  U.  S.  79,  22  S.  Ct.  30, 

8.  See  Constitutional  Law,  vol  6,  46  U.  S.  (L.  ed.)  92;  Ratcliff  v.  Wich- 
pp.  188,  202  et  seq.  ita  Union  Stockyards  Co/,  74  Kan.  1, 

9.  State  v.  Chicago,  etc.,  R.  Co.,  68  86  Pac.  150, 118  A.  S.  R.  298, 10  Ann. 
Minn.  381,  71  N.  W.  400,  64  A.  S.  R.  Caa.  1016  and  note,  6  L.R.A.(N.S.) 
482,  38  L.R.A.  672.  834. 

10.  Carley  v.  Offutt,  136  Ky.  212,       Note:  6  L.R.A.(N.S.)  837. 
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yards.18  The  power  to  regulate  rates  in  such  cases  is  subject  to  the 
general  limitation  on  legislation  of  this  character,  namely,  that  the 
regulation  must  be  reasonable,  and  those  carrying  on  a  business  affect- 
ed with  a  public  interest  cannot  be  required  to  give  the  use  of  their 
property  or  to  perform  services  without  reward,  nor  to  suffer  that, 
which  would  amount  to  the  taking  of  private  property  without  just 
compensation  or  due  process  of  law.  But  courts  will  not  grant  relief 
against  legislation  fixing  rates  for  public  stockyards  unless  they  are 
so  unreasonable  as  practically  to  destroy  the  value  of  the  property 
used  in  the  business.  The  basis  for  testing  the  reasonableness  of  rates 
charged  under  legislative  sanction  must  be  a  fair  profit  on  the  fair 
value  of  the  property  in  use.14  While  the  decisions  are  uniform  that 
the  business  of  stockyards  is  subject  to  state  regulation,  it  is  equally 
well  settled  that  operating  stockyards  as  a  business  is  not  subject  to 
federal  regulation,  since  it  is  not  regarded  by  the  courts  as  interstate 
commerce.15  The  selling  of  an  article  at  its  destination,  which  has 
been  sent  f  rojn  another  state,  While  it  may  be  regarded  as  an  interstate 
sale  and  one  which  the  importer  was  entitled  to  make,,  yet  the  services 
of  the  individual  employed  at  the  place  where  the  article  is  sold  are 
not  so  connected  with  the  subject  sold  as  to. make  them  a  portion  of 
interstate  commerce;  and  a  combination  in  regard  to  the  amount  to 
be  charged  for  such  service  is  not,  therefore,  a  combination  in  restraint 
of  that  trade  or  commerce.16  A  statute  regulating  the  rates  to  be 
charged  by  stockyards  may  be  unconstitutional  as  a  denial  of  the  equal 
protection  of  the  laws,  where  it  is  confined  in  its  operation  to  stock* 
yards  in  a  particular  locality.17 

Y.  Warehouse  Receipts 

In  General 

16.  Law  Governing. — The  validity  and  the  effect  of  a  transfer  of  a 
warehouse  receipt  are  generally  governed  by  the  law  of  the  state  where 
the  property  is  stored  and  the  receipt  is  issued.18  When  a  sale,  mort- 
gage or  pledge  of  goods  within  the  jurisdiction  of  a  certain  state  is 
made  elsewhere,  it  is  not  only  competent,  but  reasonable,  for  the  state 
which  has  the  goods  within  its  power  to  require  them  to  be  dealt  with 

13.  Delaware,  etc.,  R.  Co.  v.  Cen-  Note:  10  Ann.  Cas.  1022. 

tral  Stock-Yard,  etc.,  Co.,  46  N.  J.  Eq.  16.  Hopkins  v.  United  States,  171 

280,  19  Atl.  185,  6  L.R.A.  855.  U.  S.  578,  19  S.  Ct.  40,  43  U.  S.  (L. 

14.'  Ratcliff  v.  Wichita  Union  Stock-  ed.)  290. 

yards  Co.,  74  Kan.  1,  86  Pac.  150, 118  17.  Cotting  v.   Kansas   City   Stock 

A.  S.  R.  298,  10  Ann.  Cas.  1016,  6  Yards  Co.,  183  U.  S.  79,  22  S.  Ct.  30, 

KR.A.(N.S.)  834.  46  U.  S.  (L.  ed.)  92. 

16.  Cotting  v.  Kansas   City   Stock  18.  Swedish-American  Nat.  Bank  v. 

Yards  Co.,  183  U.  S.  79,  22  S.  Ct.  30,  Gardner  First  Nat.  Bank,  89  Minn.  98, 

46  U.  S.  (L.  ed.)  92.  94  N.  W.  218,  99  A.  S.  R.  549. 
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in  the  same  way  as  would  be  necessary  in  a  domestic  transaction,  in 
order  to  pass  a  title  which  it  will  recognize  as  against  domestic  cred- 
itors of  the  vendor  or  pledgor.19  Where  there  is  nothing  in  the  rela- 
tions of  the  parties  to  show  a  contrary  intent,  the  inference  is  that 
the  parties  contracted  with  a  view  to  the  laws  of  the  state  where  the 
property  is  stored.8* 

17.  Issuance,  Form  and  Contents;  Effect  of  Alteration. — It  is  only 
persons  who  pursue  the  calling  of  warehousemen  by  receiving  and 
storing  goods  in  a  warehouse  as  a  business  for  profit,  that  have  power 
to  issue  technical  warehouse  receipts  the  transfer  of  which  is  a  good 
delivery  of  the  goods  represented  by  them,1  and  the  uniform  ware- 
house receipts  act  is  by  its  terms  applicable  only  to  persons  engaged 
in  the  business  of  warehousing  for  hire.9  The  uniform  warehouse 
receipts  act  contains  the  following  provisions  as  to  the  form  of  ware- 
house receipts:  "Warehouse  receipts  need  not  be  in  any  particular 
form,  but  every  such  receipt  must  embody  within  its  written  or  print- 
ed terms:  (a)  the  location  of  the  warehouse  where  the  goods  are 
stored;  (b)  the  date  of  the  receipt;  (c)  the  consecutive  number  of  the 
receipt;  (d)  a  statement  whether  the  goods  received  will  be  delivered 
to  the  bearer,  to  a  specified  person,  or  to  a  specified  person  or  his  order; 
(e)  the  rate  of  storage  charges ;  (f )  a  description  of  the  goods  or  of  the 
packages  containing  them;  (g)  the  signature  of  the  warehouseman, 
which  may  be  made  by  his  authorized  agent;  (h)  if  the  receipt  is 
issued  for  goods  of  which  the  warehouseman  is  owner,  either  solely  or 
jointly  or  in  common  with  others,  the  fact  of  such  ownership;  and, 
(i)  in  the  case  of  a  negotiable  receipt,  a  statement  of  the  amount  of 
advances  made  and  of  liabilities  incurred  for  which  the  warehouseman 
claims  a  lien."  It  is  held  that  the  omission  of  one  or  more  of  the  stat- 
utory terms  does  not  necessarily  destroy  the  negotiability  of  the  re- 
ceipt, though  there  is  authority  to  the  effect  that  a  receipt  which  does 
not  specifically  describe  the  property  is  non-negotiable.9  The  nego- 
tiability of  a  receipt  which  contains  the  substantial  requirements  pro- 
vided for  in  the  statute  is  not  destroyed  by  reason  of  the  fact  that  it 
contains  surplusage  or  stipulations  and  restrictions  not  authorized  by 
the  provisions  of  the  statute.4  In  fact,  the  uniform  warehouse  receipts 
act  specifically  permits  the  insertion  of  terms  and  conditions,  if  they 

19.  Hallgarten  v.  Oldham,  135  Mass.  v.  Corrigan,  95  Wis.  651,  70  N.  W. 
1,  46  Am.  Rep.  433.  And  see  Sales,  306,  60  A.  S.  R.  143  and  note,  37 
vol.  23,  p.  1196  et  seq.  L.R.A.  166. 

20.  Swedish- American  Nat.  Bank  v.  2.  Note:  Ann.  Cas.  1917E  29., 
Gardner  First  Nat.  Bank,  89  Minn.  98,  For  a  definition  of  warehouseman 
94  N.  W.  218,  99  A.  S.  R.  549.  and  warehouse  receipt,  see  supra,  par. 

1.  Sinsheimer  v.  Whitely,  111  Cal.  2. 
378,  43  Pac.  1109,  52  A.  S.  R.  192;       3.  Note:  Ann.  Cas.  1917E  29. 
Franklin  Nat.  Bank  v.  Whitehead,  149       4.  State  v.  Henzell,  17  Idaho  725. 
Ind.  560,  49  N.  E.  592,  63  A.  S.  R.  107  Pac.  67,  27  L.R.A.(N.S.)   159. 
302  and  note,  39  L.R.A.  725;  Geilfuss       Note:  17  Ann.  Cas.  673. 
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« 

are  not  contrary  to  the  act  and  do  not  impair  the  obligation  of  the 
warehouseman  with  reference  to  the  degree  of  care  to  be  exercised  in 
respect  to  the  stored  goods.  Under  the  statutes  existing  before  the 
enactment  of  the  uniform  law,  it  was  not  generally  required  that  the 
receipt  be  in  any  particular  form,  but  any  instrument  which  by  express 
language  or  fair  implication  involved  an  acknowledgment  by  the 
signer  of  his  possession  of  designated  goods  of  another  on  storage,  and 
an  obligation  to  deliver  them  to  a  specified  person,  or  to  his  order,  or 
to  bearer,  on  the  return  of  the  instrument,  constituted  such  a  receipt.* 
A  weigh  ticket  or  tag  given  to  the  owner  when  his  grain  or  other 
commodity  is  weighed  at  a  warehouse  preliminary  to  its  storage,  fre- 
quently contains  less  than  is  required  of  a  warehouse  receipt,  and  is 
not  classed  as  such.*  If  the  receipt  misdescribes  the  property  or  is 
issued  for  property  which  has  not  been  stored,  there  is,  under  the  uni- 
form warehouse  receipts  act  a  civil  as  well  as  criminal  liability.7  In- 
accordance  with  the  rule  that  a  material  change  in  a  written  instru- 
ment avoids  it  against  one  party  only  when  it  is  made  by  the  other 
party  or  with  his  consent,8  it  has  been  held  that  the  alteration  with- 
out authority  from  his  principal  by  an  agent  who  has  taken  from  a 
warehouseman  receipts  for  his  principal's  property,  in  his  own  name, 
by  erasing  his  own  name  and  inserting  that  of  the  principal,  does 
not  destroy  the  instrument  or  prevent  a  recovery  thereon  by  the 
principal.* 

18.  Validity  of  Receipt  Issued  for  Warehouseman's  Own  Property. 
— Considerable  difference  of  opinion  has  been  expressed  as  to  the 
power  of  a  warehouseman  to  issue  receipts  for  his  own  property.  Tech- 
nically, a  contract  of  storage  requires  two  parties, — a  bailor  and  a 
bailee.10  And  another  objection  to  the  free  use  of  warehouse  receipts 
by  a  warehouseman  is  based  on  the  rule  that  a  delivery  of  the  prop- 
erty is  requisite  for  a  valid  pledge.  Of  course,  it  is  reasonably  clear 
that  a  bailor  of  property  may  pledge  the  receipts  and  thus  symbolical- 
ly pledge  the  property  represented  thereby,11  but  some  authorities  have 
denied  the  right  of  a  warehouseman  to  issue  a  receipt  for  his  own  prop- 
erty and  to  pass  title  to  such  property  as  against  his  creditors  by  pledg- 
ing the  instrument  with  another.1*    Particularly  is  this  true  when  the 

5.  National  Union  Bank  v.  Shearer,  10.  Tradesmen's  Nat.  Bank  v. 
225  Pa.  St.  470,  74  Atl.  361,  17  Ann.  Thomas  Kent  Mfg.  Co.,  186  Pa.  St. 
Cas.  664.  656,  40  Atl.  1018,  65  A.  S.  R.  876. 

6.  Sinsheimer  v.  Whitely,  111  Cal.  See  supra,  par.  7. 

378,  43  Pac  1109,  52  A.  S.  R.  192.  11.  See  infra,  par.  24. 

Note:  84  Am.  Dec  753.  12.  Security    Warehousing    Co.    v. 

7.  See  infra,  par.  49.  Hand,  206  U.  S.  415,  27  S.  Ct.  720,  51 

8.  See  Ai/teration  of  Instbu-  U.  S.  (L.  ed.)  1117,  11  Ann.  Cas.  789 
jmnts,  vol.  1,  p.  984  et  seq.  and  note;  Fourth   St.  Nat.   Bank  v. 

9.  Clyde  Steamship  Co.  v.  Whaley,  Miflbourne  Mills  Co.,  172  Fed.  177, 
231  Fed!  76,  145  C.  C.  A.  264,  L.R.A.  96  C.  C.  A.  629,  30  L.R.A.(N.S.)  552 
1916F  289  and  note.  and  note:  Ferguson  v.  Northern  Bank, 
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goods  are  stored  in  bulk  and  additions  to  and  subtractions  from  the 
mass  are  being  made.1*  It  has  been  held  that  even  a  statute  purport- 
ing to  make  warehouse  receipts  negotiable  instruments  will  not  have 
the  effect  of  permitting  such  a  pledge.14  Other  authorities,  however, 
sustain  the  right  of  a  warehouseman  to  make  a  valid  pledge  of  his  own 
property  by  the  use  of  a  receipt,  though  the  physical  possession  of  the 
property  is  not  disturbed,15  even  in  the  case  of  grain  or  fungible  goods 
stored  in  bulk.1*  The  uniform  warehouse  receipts  act  does  not  pro- 
hibit a  warehouseman  from  issuing  receipts  for  his  own  property,  but 
it  does  require  that  the  receipt  shall  state  the  fact  of  ownership,  and 
even  though  one  who  conducts  a  bona  fide  warehouse  for  the  storage 
of  goods  of  others  for  a  compensation  may  issue  receipts  for  his  owu 
goods,  one  cannot  be  a  warehouseman  where  the  only  property  stored 
is  that  which  he  himself  owns.17  He  must  be  openly,  not  surrepti- 
tiously, engaged  in  warehousing.18  Thus  the  owner  of  goods  will 
not  be  allowed  to  call  a  portion  of  his  property  a  warehouse  and  place 
it  in  charge  of  another,  if  his  goods  are  the  only  ones  stored  therein, 
and  it  appears  that  the  purpose  of  the  warehouse  is  merely  to  facilitate 
the  borrowing  of  money  on  his  receipts.19 

19.  Parol  Evidence  as  to  Receipt. — With  regard  to  receipts  in  gen- 
eral, it  is  the  established  principle  that  a  mere  receipt,  not  used  or 
designed  to  embody  and  set  out  the  terms  and  conditions  of  a  contract, 
does  not  preclude  parol  evidence  of  the  agreement  between  the  parties; 
while,  on  the  other  hand,  a  written  contract,  as  a  general  rule,  does 
preclude  such  evidence.20  So  a  warehouse  receipt  may  recite  so  little 
of  the  agreement  between  the  parties  that  it  does  not  rise  to  the  dig- 
nity of  a  contract,  and  in  such  a  case  evidence  may  be  received  of  the 

14  Bush  (Ky.)  555,  29  Am.  Rep.  418;  Am.  Rep.  465. 

Conrad  v.  Fisher,  37  Mo.  App.  352,  8       17.  Fourth  St.  Nat.  Bank  v.  Mill- 

L  R  A.  147.  bourne  Mills  Co.,  172  Fed.  177,  96  C. 

Note:  16  L.R.A.(N.S.)  228.  C.  A.  629,  30  L.R.A.(N.S.)  552  and 

13.  Fourth  St.  Nat.  Bank  v.  Mill-  note;  Franklin  Nat.  Bank  v.  White- 
bourne  Mills  Co.,  172  Fed.  177,  96  C.  head,  149  Ind.  560,  49  N.  E.  592,  63 
C.  A.  629,  30  L.RjL(N.S.)  552  and  A.  S.  R.  302,  39  LJt.A.  725;  Trades- 
note;  Swedish- American  Nat.  Bank  v.  men's  Nat.  Bank  v.  Thomas  Kent  Mfg. 
Gardner  First  Nat.  Bank,  89  Minn.  98,  Co.,  186  Pa,  St.  556,  40  Atl.  1018,  65 
94  N.  W.  218,  99  A.  S.  R.  549.  A.  S.  R.  876. 

Note:  16  L.R.A.(N.S.)  228.  Note:  16  L.R.A.(N.S.)  228. 

14.  Conrad  v.  Fisher,  37  Mo.  App;  18.  Geilfuss  v.  Corrigan,  95  Wia. 
352,  8  L.R.A.  147.  651,  70  N.  W.  306,  60  A.  S.  R.  143,  37 

15.  Taney  v.  Penn  Nat.  Bank,  232  U.  L.R.A.  166. 

S.  174,  34  S.  Ct.  288,  58  U:  S.  (L.  ed.)  19.  Security    Warehousing    Co.    ▼. 

558;  Merchant's,  etc.,  Bank  v.  Hibbard,  Hand,  206  U.  S.  415,  27  S.  Ct.  720,  51 

48  Mich.  118,  11  N.  W.  834,  42  Am.  U.  S.  (L.  ed.)  1117, 11  Ann.  Cas.  789; 

Rep.  465;  State  v.  Robb-Lawrence  Co.,  Tradesmen's    Nat.    Bank    v.    Thomas 

17  N.  D.  257, 115  N.  W.  846, 16  L.R.A.  Kent  Mfg.  Co.,  186  Pa.  St.  556, 40  AtL 

(N.S.)  227  and  note.  1618,  65  A.  S.  R.  876. 

16.  Merchant's,  etc.,  Bank  v.  Hib-  Note:  30  L.R.A.(N.S.)  553. 

bard.  48  Mick  118.  11  N.  W.  834,  42      20.  See  Evidence,  vol.  10,  p.  1025. 
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terms  of  the  contract,1  and  when  a  warehouse  receipt  specifies  no  par- 
ticular place  for  the  storage  of  the  goods,  evidence  is  admissible  to 
show  a  prior  parol  agreement  which  does  so  specify.1  But  a  warehouse 
receipt  may  of  itself  be  sufficient  to  constitute  a  written  contract ;  and 
in  such  event  parol  evidence  is  not  admissible  to  contradict  or  vary  ita 
terms.8  For  example,  if  the  receipt  provides  for  the  payment  of  stor- 
age charges,  parol  evidence  should  not  be  received  to  show  that  the 
warehouseman  agreed  to  keep  the  property  for  a  certain  time  free  of 
charge.4  When  the  language  of  the  receipt  is  ambiguous  or  uncer- 
tain, the  surrounding  circumstances  may  be  shown  by  parol  evidence 
to  throw  light  on  the  interpretation  of  the  contract.5  And,  in  the 
absence  of  statute  giving  a  degree  of  negotiability  to  the  receipts,  the 
warehouseman  may  show  that  a  receipt  was  issued  by  mistake  and  that 
in  fact  the  property  mentioned  therein  was  not  delivered  to  the  ware- 
house.6 Or  he  may  show  that  the  receipt  erroneously  describes  the 
stored  property.1  It  has  been  held  that  the  rule  relative  to  negotiable 
instruments,  that  if  a  party  is  not  bound  upon  the  face  of  the  writing 
he  is  not  bound  at  all,  does  not  apply  to  warehouse  receipts,  as  they 
are  not  negotiable  instruments,  even  under  statutes,  within  the  mean- 
ing of  such  rule.  Hence,  evidence  may  be  produced  to  show  the  lia- 
bility of  a  person  not  mentioned  in  the  paper,  as,  for  example,  the 
principal  of  one  of  the  parties  who  was  in  fact  an  agent.8 

20.  Effect  of  Usage. — In  the  case  of  warehouse  receipts  the  usual 
rule  applies  that  while  usage  cannot  control  an  express  contract,  it  is 
presumed,  when  a  contract  is  ambiguous,  that  it  was  made  with  ref- 
erence to  a  known  usage  or  ordinary  course  of  a  particular  business, 
and  that  such  usage  or  course  of  business  is,  therefore,  provable  to  raise 
a  presumption  that  the  transaction  was  in  conformity  therewith.8 
Hence,  a  warehouse  receipt  is  to  be  construed  in  connection  with  the 
known  usages  and  methods  ordinarily  employed  in  the  conduct  of  the 
business.10    A  trade  usage  cannot  be  shown,  however,  where  it  works 

1.  Robson  v.  Swart,  14  Minn.  371,  6.  Toledo  Second  Nat.  Bank  v.  Wal- 
100  Am.  Dec.  238;  Savage  v.  Salem  bridge,  19  Ohio  St  419,  2  Am.  Rep. 
Mills  Co.,  48  Ore.  1,  85  Pac.  69,  10  408. 

Ann.  Cas.  1065.  7.  Kobson  v.  Swart,  14  Minn.  371, 

2.  MeCnrdy  v.  Wallblom  Furniture,  100  Am.  Dec.  238. 

etc.,  Co.,  94  Minn.  326, 102  N.  W.  873,  8.  Anderson  v.  Portland  Flouring 
6  Ann.  Cas.  468.  Mills  Co.,  37  Ore.  .483,  60  Pac.  839,  82 

3.  Leonard  v.  Dunton,  51  Hi.  482,  A.  S.  R.  771,  50  L.R.A.  235. 

99  Am.  Dec.  568;  Savage  v.  Salem  9.  Drudge  v.  Leiter,  18  Ind.  App. 
Mills  Co.,  48  Ore.  1,  85  Pac.  69,  10  694,  49  N.  E.  34,  63  A.  S.  R.  359; 
Ann.  Cas.  1065.  Savage  v.  Salem  Mills  Co.,  48  Ore.  1, 

4.  Leonard  v.  Dunton,  51  HI.  482,  85  Pac  69, 10  Ann.  Cas.  1065  and  note. 
99  Am.  Dec.  668.  Note:  63  Am.  Dec.  435. 

5.  Inglebright  v.  Hammond,  19  Ohio  And  see  Usages  and  Customs,  ante, 
337,  53  Am.  Dec.  430;  Savage  v.  Salem  par.  18. 

Mills  Co.,  48  Or*  1,  85  Pae.  69,  10  10.  Pribble  v.  Kent,  10  Ind.  325,  71 
Ann.  Cas.  1065.  Am.  Dec.  327;  Drudge  ▼.  Qeiter,  18 
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to  %  the  disadvantage  of  a  person  who  is  ignorant  thereof,11  as  where 
the  effect  thereof  would  be  to  change  the  title  to  property  contrary  to 
an  established  rule  of  law.18  Thus  a  local  usage  permitting  factors  to 
pledge  warehouse  receipts  for  property  in  their  hands  for.  sale  with- 
out a  written  indorsement  of  the  receipts,  cannot  be  shown,  where 
the  usage  is  contrary  to  law  and  it  is  not  shown  to  be  known  by  the 
principal.18 

21.  Construction  of  Uniform  Warehouse  Receipts  Act — The  uni- 
form warehouse  receipts  act,  which  has  been  adopted  in  many  states, 
is  designed  to  create  a  uniform  rule  on  the  subject  in  the  various  juris- 
dictions. By  its  terms  it  is  to  be  construed  so  as  to  effectuate  such 
purpose,  and  has  the  effect  of  excluding  contrary  doctrines  theretofore 
prevailing  in  any  state  which  has  adopted  the  act.  In  the  interests  of 
uniformity,  the  act  should  not  be  regarded  merely  as  an  offshoot  of 
local  law,14  and  should  not  be  construed  in  the  states  adopting  it  ac- 
cording to  the  former  views  of  the  state  courts  on  analogous  subjects.1* 

Negotiability 

22.  In  Absence  of  Statute. — In  the  absence  of  statutory  provisions, 
a  warehouse  receipt  is  not  negotiable  in  the  technical  sense  that  a  bill 
of  exchange  or  promissory  note  is  negotiable,16  and  hence  an  assign- 
ment of  it  gives  the  assignee  no  better  title  to  the  stored  goods  or  great- 
er interest  therein  than  the  assignor  possessed.17  It  is  negotiable  only 
to  the  same  extent  and  for  the  same  purposes  as  a  bill  of  lading  or  a 
carrier's  receipt; 18  that  is  to  say,  it  has  a  quality  of  quasi  negotiability, 
permitting  a  delivery  of  the  instrument  to  constitute  a  symbolic  trans- 
fer of  the  property  represented  thereby.19 

Ind.  App.  694,  49  N.  E.  34,  63  A.  S.  R.  475;  National  Bank  of  Commerce  v. 

359.  Chatfleld,  118  Tenn.  481,  101  S.  W. 

11.  Note:  10  Ann.  Cas.  1076.  765,  10  L.R.A.(N.S.)  801. 

12.  Inglebright  v.  Hammond,  19  Notes :  84  Am.  Dec.  753 ;  42  A.  S.  R. 
Ohio  337,  53  Am.  Dec.  430.  48;  82  A.  S.  R.  778;  17  Ann.  Cas.  670. 

TT  Hr  A^V",?**  kH1  on*^  oBa^  ??  17-  Blirton  v-  Curyea,  40  111.  320,  89 
U.  S.  20,  7  S.  Ct.  460,  30  U.  S.  (L.  ed)    Amt  Dec    350;   Toledo   Second  Nat. 

h    n  •  i  xt  *  r.    u      n      i    Bank  ▼•  Walbridge,  19  Ohio  St.  419,  2 

14.  Commercial  Nat.  Bank  v  Canal-  Am  R      m   £{*  Bushnell,  H 

520,  36  S.  Ct.  194,  60  U.  S.  (L.  ed.)    4?5     A  \        R  ' .  24       „A-  v 

417,  Ann.  Cas.  1917E  25.  *7?1  f^d  8ee  ™gf  ™-  **>  £  ff1^ 

15.  Note:  Ann.  Cas.  1917E  29.  a/SSTJST^J^  \'  ?U£'  J? 

16.  Zellner  v.  Mobley,  84  Ga.  746,  £*•**?>  12  J*?-  ™*>  ,42  A.  S.  R.  38, 
11  S.  E.  402,  20  A.  S.  R.  390;  Burton  19,  L.RA.  '01;  Citizens'  Bank  v. 
v.  Curyea,  40  I1L  320,  89  Am.  Dec.  Arkansas  Compress,  etc.,  Co.,  80  Ark. 
350;  Robson  v.  Swart,  14  Minn.  371,  601,  97  S.  W.  997,  117  A.  S.  R.  102; 
100  Am.  Dec.  238;  Toledo  Second  Nat.  Hale  v.  Milwaukee  Dock  Co.,  29  Wis. 
11  Ore.  277,  3  Pac.  677,  50  Am.  Rep.  482,  9  Am.  Rep.  603.  And  see  Bills 
Bank  v.  Walbridge,  19  Ohio  St.  419,  2  of  Lading,,  vol.  4,  p.  28  et  seq. 

Am.  Reft.  408:  Solomon  v.  Bushnell,       19.  Note:  17  Ann.  Cas.  670. 
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23.  Under  Statute. — Under  modern  statutes  the  negotiability  of 
warehouse  receipts  has  been  enlarged ;  *°  the  statutes  generally  having 
the  effect  of  making  such  receipts  negotiable,  unless  marked  "non- 
negotiable."  *  Under  some  earlier  statutes,  however,  receipts  were 
negotiable  only  when  it  was  manifest  from  the  instruments  that  such 
was  the  intent  of  the  maker,  and  the  mere  use  of  the  technical  terms 
"or  order"  or  "bearer"  was  not  sufficient  to  manifest  such  intent.8  In 
defining  negotiable  and  non-negotiable  receipts  the  uniform  warehouse 
receipts  act  provides  that  a  receipt  in  which  it  is  stated  that  the  goods 
will  be  delivered  to  the  depositor  or  to  any  other  specified  person  is  a 
non-negotiable  receipt,  while  a  receipt  in  which  it  is  stated  that  the 
goods  will  be  delivered  to  the  bearer  or  to  the  order  of  any  person 
named  is  a  negotiable  receipt.*  When  the  negotiability  of  warehouse 
receipts  is  established  by  statute  and  they  are  transferred  to  a  bona  fide 
holder  for  value,  the  equities  existing  between  the  warehouseman  and 
the  original  bailors,4  or  between  the  transferors  and  prior  holders  there- 
of,* are  generally  cut  off.  But  even  the  statutory  provisions  do  not 
make  such  receipts  negotiable  in  the  same  sense  that  bills  of  exchange 
and  promissory  notes  are  negotiable.6  The  construction  which  has  gen- 
erally been  accorded  to  the  statutes  has  been  to  limit  the  result  of  the 
transfer  of  the  receipt  to  the  same  effect  as  would  have  been  given  to  a 
manual  delivery  of  the  property  represented  thereby.7  Such  statutes  do 
not  enable  one  who  has  fraudulently  deposited  the  goods  of  another  to 
pass  title  as  against  the  true  owner  by  obtaining  a  warehouse  receipt  in 

20.  State  v.  Henzell,  17  Idaho  725,  Co.,  37  Ore.  483,  60  Pac.  839,  82  A.  S. 

107   Pac.   67,   27   L.R.A.(N.S.)    159;  R.  771,  50  L.R. A.  235 ;  National  Union 

Dolliff  v.  Robbins,  83  Minn.  498,  86  N.  Bank  v.  Shearer,  225  Pa.  St.  470,  74 

W.  772,  85  A.  S.  R.  466 ;  Hanover  Nat.  Atl.  351, 17  Ann.  Cas.  66  and  note. 

Bank  v.  American  Dock,  etc.,  Co.,  148  Note:  Ann.  Cas.  1917E  29. 

N.  Y.  612,  43  N.  E.  72,  51  A.  S.  R.  And  see  infra,  par.  27. 

721;  National  Union  Bank  v.  Shearer,  5.  Commercial  Nat.  Bank  v.  Canal- 

225  Pa.  St.  470,  74  Atl.  351,  17  Ann.  Louisana  Bank,  etc.,  Co.,  239  U.  S.  520, 

Cas.  664  and  note;  Wall  v.  Schneider,  36  S.  Ct.  194,  60  U.  S.  (L.  ed.)  417, 

59  Wis.  352,  18  N.  W.  443,  48  Am.  Ann.  Cas.  1917E  25  and  note.     And 

Rep.  520.  see  infra,  par.  33. 

Notes:  84  Am.  Dec.  753;  66  A.  S.  R.  6.  Citizens'  Bank  v.  Arkansas  Com- 

87;  Ann.  Cas.  1917E  29.  press,  etc.,  Co.,  80  Ark.  601,  96  S.  W. 

1.  Cavallaro  v.  Texas,  etc.,  R.  Co.,  997,  117  A.  S.  R.  102;  Anderson  v. 
110  Cal.  348,  42  Pac.  918,  52  A.  S.  R.  Portland  Flouring  Mills  Co.,  37  Ore. 
94;  National  Union  Bank  v.  Shearer,  483,  60  Pac.  839,  82  A.  S.  R.  771  and 
225  Pa.  St.  470,  74  Atl.  351,  17  Ann.  note,  50  L.R.A.  235.  Bnt  see  National 
Cas.  664  and  note.  Bank  of  Commerce  v.  Chatfield,  118 

2.  Merchants',  etc.,  Bank  v.  Hewitt,  Tenn.  481,  101  S.  W.  765,  10  L.R.A. 
3  la.  93,  66  Am.  Dec.  49.  (N.S.)    801,   construing  a  statute  to 

8.  Note:  Ann.  Cas.  1917E  31.  give  receipts  the  quality  of  negotiable 

4.  State   Bank   v.    Waterhouse,    70  paper. 
Conn.  76,  38  Atl.  904,  66  A.  S.  R.  82;       Note:  17  Ann.  Cas.  672. 
Anderson  v.  Portland  Flouring  Mills      7.  Note:  17  Ann.  Cas.  672. 
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his  own  name.6  Nor  do  they  affect  the  rights  of  a  lienholder  of  the 
property  where  such  lien  was  created  before  the  storage  and  the  lien- 
holder  has  not  given  faith  to  the  instrument  to  the  prejudice  of  a 
transferee  thereof.* 

24.  Transfer  of  Receipt  as  Passing  Title. — Though  a  warehouse 
receipt,  in  the  absence  of  statute,  was  not  generally  negotiable  so  that 
the  transferee  would  procure  a  better  title  than  the  transferor  had,  it 
was  well  settled  that  the  transfer  of  the  receipt  would  have  the  effect 
of  passing  whatever  title  the  transferor  had.  The  law  dispensed  with 
a  manual  delivery  of  the  property  when  it  was  in  a  warehouse,  and 
substituted  a  symbolical  delivery  by  the  use  of  the  receipt.10  Indeed, 
it  was  said  that  when  the  warehouseman  became  the  bailee  of  the 
transferee  of  the  receipt,  there  had  been  an  actual,  not  merely  a  sym- 
bolic, delivery  of  the  property.11  Thus,  a  pledge ia  or  a  sale lf  of  prop- 
erty represented  by  a  warehouse  receipt  could  be  made  by  a  delivery 
of  the  receipt  accompanied  with  an  intention  to  make  a  transfer.  The 
warehouseman  then  became  a  bailee  for  the  transferee  of  the  instru- 
ment,14 and  the  possession  of  the  receipt  was  presumptive  evidence 
of  title  to  the  stored  goods.15  It  was  not  generally  thought  necessary 
that  the  warehouseman  should  consent  to  the  change  in  interest; 16 

8.  Commercial  Bank  v.  Hurt,  99  Ala.  1370,  52  L.R.A.(N.S.)  754  and  note; 
130,  12  So.  568,  42  A.  S.  R.  38,  19  Durr  v.  Hervey,  44  Ark.  301,  51  Am. 
L.R. A.  701 ;  Louisville  First  Nat.  Bank  Rep.  594;  Zellner  v.  Mobley,  84  Ga. 
v.  Boyce,  78  Ky.  42,  39  Am.  Rep.  198.  746,  11  S.  E.  402,  20  A.  S.  R.  390 ; 
And  see  infra,  par.  30.  Franklin  Nat.  Bank  v.  Whitehead,  149 

9.  Note:  Ann.  Cas.  1917E  31.  And  Ind.  560,  49  N.  E.  592,  63  A.  S.  R. 
see  infra,  par.  31.  302,  39  L.R.A.  725;  Swedish- American 

10.  Gibson  v.  Stevens,  8  How.  384,  Nat.  Bank  v.  Gardner  First  Nat  Bank, 
12  U.  S.  (L.  ed.)  1123;  Durr  v.  Her-  89  Minn.  98,  94  N.  W.  218,  99  A.  S.  R. 
vey,  44  Ark.  301,  51  Am.  Rep.  594;  549;  Conrad  v.  Fisher.  37  Mo.  App. 
State.  Bank  v.  Waterhouse,  70  Conn.  352,  8  L.R.A.  147;  Geilfuss  v.  Corri- 
76,  38  Atl.  904,  66  A.  S.  R.  82;  Fer-  gan,  95  Wis.  651,  70  N.  W.  306,  60  A. 
guson  v.  Northern  Bank,  14  ■  Bush  S.  R.  143,  37  L.R.A.  166.  And  see 
(Ky.)  555,  29  Am.  Rep.  418;  Conrad  Pledge,  vol.  21  p.  645  et  seq. 

v.  Fisher,  37  Mo.  App.  352,  8  L J&A.  13.  Dolliff  v.  Bobbins,  83  Minn.  498, 
147;  Willets  v.  Hatch,  132  N.  Y.  41,  86  N.  W.  772,  85  A.  S.  R.  466,  And 
30  Nt  E.  251, 17  L.R.A.  193;  National  see  Sales,  vol.  24,  pp.  18,  320. 
Union  Bank  v.  Shearer,  225  Pa.  St  14.  Gibson  v.  Stevens,  8  How.  384, 
470,  74  Atl.  351,  17  Ann.  Cas.  664.  12  U.  S.  (L.  ed.)  1123;  State  Bank  v. 
Notes:  84  Am.  Dec.  753;  17  Ann.  Waterhouse,  70  Conn.  76,  38  Atl.  904, 
Cas.  670.  66  A.  S.  R.  82;  Zellner  v.  Mobley,  84 

11.  Union  Trust  Co.  v.  Wilson,  198  Ga.  746,  11  S.  E.  402,  20  A.  S.  R. 
U.  S.  530,  25  S.  Ct.  766,  49  U.  S.  (L.  390. 

ed.)  1154.  15.  Davis  v.  Russell,  52  Cal.  611,  28 

12.  Freiburg  v.  Dreyfus,  135  U.  S.  Am.  Rep.  647. 

478,  10  S.  Ct.  716,  34  U.  S.  (L.  .ed.)  16.  Gibson  v.  Stevens,  8  How.  384, 
206;  Union  Trust  Co.  v.  Wilson,  198  12  U.  S.  (L.  ed.)  1123;  Durr  v.  Her- 
U.  S.  530,  25  S.  Ct.  766,  49  U.  S.  (L.  vey,  44  Ark.  301,  51  Am.  Rep.  594; 
ed.)  1154;  Dale  v.  Pattison,  234  U.  S.  Davis  v.  Russell,  52  Cal.  611,  28  Am. 
399,  34  S.  Ct.  785,  58  U.  S.  (L.  ed.)    Rep.   647:   National   Union   Bank  ▼. 
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though  in  England  the  consent  of  the  warehouseman  was,  held  to  be 
requisite  for  an  effective  delivery  of  the  property.17  And  in  a  few 
jurisdictions  in  this  country  a  distinction  was  drawn  between  receipts 
running  to  the  bailor  personally  and  those  providing  for  delivery  to 
him  or  to  his  order,  and  it  was  held  that  only  in  the  latter  case  did  a 
transfer  of  the  receipt  constitute  a  symbolic  delivery  of  -the  property.18 
Where  a  receipt  was  expressly  given  to  Jhe  order  of  the  bailor,  the 
warehouseman  was  deemed  to  have  assented  in  advance  to  anyone  who 
was  brought  within  the  terms  of  the  receipt  by  an  indorsement  there- 
of.1* In  any  event,  an  actual  attornment  by  the  warehouseman  to  the 
transferee  had  the  effect  of  passing  title  to  the  transferee,  where  no 
rights  of  third  persons  had  intervened.80  Ordinarily  it  was  not  neces- 
sary for  a  transfer  of  the  property  that  the  receipt  should  have  a  formal 
assignment  indorsed  thereon,  when  the  delivery  was  made  with  an  in- 
tention to  pass  title.1  The*  uniform  warehouse  receipts  act  in  effect 
affirms  the  foregoing  principles,  and  attempts  to  harmonize  the  con- 
flicting authorities  by  providing  that  a  receipt  may  be  transferred  by 
delivery  to  a  purchaser  or  donee.  And  under  such  act,  the  person  to 
whom  the  receipt  is  transferred,  but  not  negotiated,  acquires  thereby, 
as  against  the  transferor,  the  title  to  the  goods,  subject  to  the  agree- 
ment with  the  transferor.  If  the  receipt  is  non-negotiable  such  person 
also  acquires  the  right  to  notify  the  warehouseman  of  the  transfer  to 
him  of  such  receipt,  and  thereby  to  acquire  the  direct  obligation  of  the 
warehouseman  to  hold  possession  of  the  goods  for  him  according  to 
the  terms  of  the  receipt.  But  such  act  changes  the  rule  prevailing  in 
many  jurisdictions  relative  to  the  passage  of  title  without  notification 
to  the  warehouseman,  by  providing  that  prior  to  the  notification  of  the 
warehouseman  by  the  transferor  or  transferee  of  a  non-negotiable  re- 
ceipt the  title  of  the  transferee  to  the  goods  and  the  right  to  acquire 
the  obligation  of  the  warehouseman  may  be  defeated  by  the  levy  of  an 
attachment  or  execution  upon  the  goods  by  a  creditor  of  the  transferor, 
or  by%  a  notification  to  the  warehouseman  by  the  transferor  or  a  subse- 

Shearex,  226  Pa.  St.  470,  74  AtL  351,  Notes:  84  Am.  Dec.  763;  17  Ann. 

17  Ann.  Cas.  664.  Cas.  671;  11  Eng.  R*d.  Cas.  123. 

Notes:  84  Am.  Dec.  753;  17  Ann.  19.  Union  Trust  Co.  v.  Wilson,  198 

Cas.  671.  H.  S.  530,  25  S.  Ct  766,  49  U.  S.  (L. 

17.  See  Davis  v.  Russell,  62  Cal.  611,  ed.)  1154;  Rummell  v.  Blanciard,  216 

28  Am.  Rep.  647;  Conrad  v.  Fisher,  37  N.  Y.  348,  110  N.  E.  765,  Ann.  Cas. 
Mo.  App.  352,  8  L.R.A.  147,  discussing  1917D  109. 

the  English  rule.  Note :  17  Ann.  Cas.  671. 

18.  Hallgarten.  v.  Oldham,  135  Mass.     .  20.  See  infra,  par.  28. 

1,  46  Am.  Rep.  433;  Gill  r.  Frank,  12  1.  Gibson  v.  Stevens,  8  How.  384, 12 
Ore.  507,  8  Pac.  764,53  Am.  Rep.  378;  U.  S.  (L.  ed.)  1123;  National  Union 
Stamford  Compress  Co.  v.  Ft  Worth  Bank  v.  Shearer,  225  Pa.  St.  470,  74 
Nat.  Bank,  105  Tex.  44,  143  S*  W.  Atl.  351,  17  Ann.  Cas.  664;  Rice  v. 
1142, 144  S.  W.  1130,  Ann.  Cas.  1914D   Cutler,  17  Wis.  351,  84  Am.  Dee.  747. 
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quent  purchaser  from  the  transferor  of  a  subsequent  sale  of  the  goods 
by  the  transferor.* 

25.  Indorsement  of  Receipt. — To  enable  the  transferee  of  a  ware- 
house receipt  to  take  advantage  of  the  negotiability  granted  by  statute, 
it  is  necessary  not  only  that  the  instrument  be  negotiable,  but  that  it 
be  negotiated  according  to  the  provisions  of  the  statute,  and  if  this  is 
not  done  the  rights  of  the  transferee  may  be  governed  by  common  law 
rules.1  A  warehouseman  is  not  justified  in  delivering  the  stored  goods 
to  the  holder  of  a  receipt  who  is  not  the  true  owner  thereof,  when,  the 
receipt  is  not  indorsed  and  shows  on  its  face  that  the  holder  is  not  the 
owner.*  Under  the  uniform  warehouse  receipts  act,  if  a  negotiable 
receipt  provides  for  a  delivery  of  the  property  to  the  bearer  of  the 
receipt,  it  may  be  negotiated  by  delivery,  but  if  the  delivery  is  to  be 
made  to  the  order  of  a  specified  person,  indorsement  and  delivery  are 
essential.  If  indorsement  is  required  for  negotiation,  but  the  instru- 
ment is  merely  delivered  for  value  without  indorsement,  the  trans- 
feree acquires  a  right  against  the  transferor  to  compel  him  to  indorse 
the  receipt,  unless  the  parties  have  a  contrary  intention.  In  such  a 
case  the  negotiation  takes  effect  as  of  the  time  when  the  indorsement 
is  actually  made.4  A  non-negotiable  receipt  can  be  transferred  but  not 
negotiated,6  and  the  indorsement  of  such  a  receipt  gives  the  transferee 
no  additional  right.  But  a  statute  making  warehouse  receipts  negotia- 
ble by  indorsement  does  not  prohibit  their  transfer  by  delivery,  though 
in  such  a  case  the  transferee  acquires  only  the  rights  of  the  transferor.7 

26.  Who  Is  Bona  Fide  Purchaser  for  Value. — Under  modern  stat- 
utes, the  transferee  of  a  warehouse  receipt  may  acquire  a  title  to  the 
stored  goods  which  is  not  subject  to  equities  existing  between  the  trans- 
feror and  the  warehouseman  or  prior  holders  of  the  receipt.  To  have 
this  result,  however,  the  receipt  must  be  of  the  negotiable  class,  it  must 
have  been  properly  indorsed  and  delivered,8  and  the  transferee  must 
be  a  bona  fide  purchaser  for  value.9  Under  the  uniform  warehouse 
receipts  act,  the  term  "purchaser"  includes  a  mortgagee  or  pledgee, 
and  "value"  is  defined  as  "any  consideration  sufficient  to  support  a 

2.  Rummell  v.  Blanchard,  216  N.  T.  7.  National  Union  Bank  v.  Shearer, 
348,  110  N.  E.  765,  Ann.  Cas.  1917D  225  Pa.  St.  470,  74  Atl.  351,  17  Ann. 
109.  Cas.  664  and  note;  Rice  v.  Cutler,  17 

3.  Allen  v.  St.  Louis  Nat.  Bank,  120  Wis.  351,  84  Am.  Dec.  747. 
U.  S.  20,  7  S.  Ct.  460,  30  U.  S.  (L.  ed.)  8.  See  supra,  par.  25. 

573.  9.  Commercial  Nat.  Bank  v.  Canal- 
Note :  17  Ann.  Cas.  673.  Louisiana  Bank,  etc.,  Co.,  239  U.  S. 

4.  Citizens'  Bank  v.  Arkansas  Com-  520,  36  S.  Ct.  194,  60  U.  S.  (L.  ed.) 
press,  etc.,  Co.,  80  Ark.  601,  96  S.  417,  Ann.  Cas.  1917E  25  and  note; 
W.  997,  117  A.  S.  R.  102.  Rummell  v.  Blanchard,  216  N.  Y.  348, 

5.  National  Union  Bank  v.  Shearer,  110  N.  E.  765,  Ann.  Cas.  1917D  109 
225  Pa.  St.  470,  74  Atl.  351,  17  Ann.  and  note.  And  see  Sales,  vol.  24,  p. 
Cas.  664.  321. 

6.  See  supra,  par.  24. 

970 


27  R.  C.  L.  WAREHOUSES  5  27 

simple  contract;  an  antecedent  or  pre-existing  obligation,  whether 
for  money  or  not,  constitutes  value  where  a  receipt  is  taken  either  in 
satisfaction  thereof  oi  as  security  therefor."  Even  before  "value"  was 
thus  defined  by  this  statute,  it  was  held  in  some  states  that  a  pre-exist- 
ing debt  might  be  sufficient  to  enable  one  to  obtain  the  status  of  a 
bona  fide  purchaser  for  value.10  Where  a  receipt  shows  upon  its  face 
that  a  person  other  than  the  holder  is  the  owner  of  the  stored  goods,  a 
transferee  is  put  upon  inquiry  as  to  interests  of  such  third  person  and 
he  is  charged  with  notice  of  such  facts  as  would  have  been  developed 
by  a  reasonable  inquiry.11  When  the  officer  of  a  warehouse  company' 
having  general  authority  to  issue  receipts  issues  one  in  favor  of  him- 
self, a  purchaser  of  such  a  receipt  is  put  upon  inquiry  as  to  his  author- 
ity in  the  particular  case.  The  officer  may  have  either  express  author- 
ity to  issue  a  receipt  to  himself  or  he  may  have  implied  authority,  as 
where  the  directors  of  the  company  acquiesced  in  the  practice.  It  has 
been  held,  however,  that  in  such  a  case  the  rule  applies  that  the  pur- 
chaser of  a  negotiable  instrument,  who  purchases  under  circumstan- 
ces that  throw  upon  him  the  duty  of  malting  inquiry  as  to  its  validity, 
assumes  no  greater  risk  by  his  failure  to  inquire  than  the  burden  of 
proving  that  the  facts,  which  he  could  have  discovered  had  he  in- 
quired, would  have  protected  him.11  When  goods  are  procured  by 
fraud  and  deposited  in  a  warehouse,  the  burden  is  generally  placed 
upon  a  transferee  of  the  receipt  to  show  that  he  is  a  bona  fide  holder 
for  value.1* 

Rights  of  Transferee  as  against  Warehouseman 

27.  As  Affected  by  Equities  between  Warehouseman  and  Original 
Bailor. — Prior  to  the  enactment  of  laws  regulating  warehouse  receipts, 
such  instruments  were  not  negotiable,  and  purchasers  thereof  took  title 
to  the  stored  goods  subject  to  the  equities  existing  between  warehouse- 
men and  the  original  bailors.14  But  under  modern  statutes,  one  to 
whom  a  receipt  is  duly  negotiated  acquires  not  only  the  rights  of  the 
transferor,  but  also  the  direct  obligation  of  the  warehouseman  to  hold 
possession  of  the  goods  for  him  according  to  the  terms  of  the  receipt 

10.  Rice  v.  Cutler,  17  Wis.  361,  84  E.  72,  51  A.  S.  R.  721. 

Am.  Dec.  747.  For  a  full  discussion  13.  Morrow  Shoe  Mfg.  Co.  v.  New 
of  the  question  whether  one  who  takes  England  Shoe  Co.,  57  Fed.  685, 
property  in  satisfaction  of  or  as  se-  18  IT.  8.  App.  256,  6  C.  C.  A.  508,  24 
eurity  for  a  pre-existing  debt  is  a  pur-  L.R.A.  417;  National  Bank  of  Com- 
chaser  for  value,  see  Sales,  vol.  24,  p.  merce  v.  Chatfield,  118  Tenn.  481,  101 
318  et  seq.  S.  W.  765,  10  L.RJMN.S.)  801  and 

11.  Commercial  Bank  v.  Lee,  99  Ala.   note. 

403,  12  So.  572,  19  L.R.A.  705.  14.  Toledo    Second    Nat.    Bank    v. 

12.  Hanover  Nat.  Bank  v.  American   Walbridge,  19  Ohio  St  419,  2  Am. 
Dock,  etc.,  Co.,  148  N.  Y.  612,  43  N.  Rep.  408. 
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as  fully  as  if  the  warehouseman  had  contracted  directly  with  him.1* 
Hence  the  rights  of  a  bona  fide  holder  for  value  are  not  affected  by 
any  secret  agreement  between  the  warehouseman  and  the  original 
bailor.16  Under  the  uniform  warehouse  receipts  act,  if  a  receipt  is 
non-negotiable,  the  transferee  acquires  the  right  to  notify  the  ware- 
houseman of  the  transfer  to  him  of  the  receipt,  and  thereby  to  acquire 
the  direct  obligation  of  the  warehouseman  to  hold  possession  of  the 
goods  for  him  according  to  the  terms  of  the  receipt;  but  prior  to  the 
notification  the  rights  of  the  transferee  may  be  defeated  by  the  levy 
.of  an  attachment  or  execution  upon  the  goods  by  a  creditor  of  the 
transferor,  or  by  a  notification  to  the  warehouseman  by  the  transferor 
or  a  subsequent  purchaser  from  the  transferor  of  a  subsequent  sale  of 
the  goods  by  the  transferor.11  Prior  to  the  enactment  of  modern  stat- 
utes, it  was  held  that  the  transfer  of  a  receipt  was  ineffective  as  against 
the  warehouseman  until  he  had  received  notice  of  the  transfer,1*  and 
that  the  warehouseman  might  be  justified  in  delivering  the  property 
to  the  original  bailor  without  the  return  of  the  receipt.1*  But  accord- 
ing to  other  authorities,  if  the  receipt  expressly  provided  for  its  return 
before  delivery  of  the  goods  should  be  made,  the  warehouseman  might 
be  liable  to  the  assignee  for  a  wrongful  delivery  made  before  receiving 
knowledge  of  the  assignment.80  The  warehouseman  is  not  in  a  posi- 
tion to  attack  the  transaction  between  the  transferor  and  the  trans- 
feree of  the  receipt  on  the  ground  that  it  was  infected  with  usury.1 
And  he  'does  not  warrant  the  title  of  the  bailor  as  against  prior  liens  or 
claims  of  strangers.* 

28.  Effect  of  Attornment  by  Warehouseman  to  Transferee. — In 
some  cases,  particularly  before  the  adoption  of  modern  statutes  on  the 
subject,  it  has  been  held  that  a  warehouseman  does  not  become  the 
bailee  of  a  transferee  of  a  receipt  until  he  consents  to  assume  such  rela- 
tion with  the  transferee.*  But  all  of  the  authorities  agree  that  the 
relation  exists  upon  an  actual  attornment  to  the  transferee,  and  that 
thereupon  the  property  is  deemed  to  be  delivered  to  him.4    As  against 

15.  Hanover  Nat.  Bank  v.  American  1914D  1298  and  note. 

Dock,  etc.,  Co.,  148  N.  Y.  612,  43  N.  E.       20.  Note:  Ann.  Cas.  1914D  1305. 
72,  51  A.  S.  R.  721.  1.  Zellner  v.  Mobley,  84  Ga.  746,  11 

16.  State  Bank  v.  Waterbouse,  70   8.  E.  402,  20  A.  S.  R.  390. 

Conn.  76,  38  Atl.  904,  66  A.  S.  R.  82 ;       2.  Commercial  Bank  v.  Hurt,  99  Ala. 
National  Union  Bank  v.  Shearer,  225  130,  12  So.  568,  42  A.  S.  R.  38,  19 
Pa.  St  470,  74  Atl.  351, 17  Ann.  Cas.  L.R.A.  701. 
664.  Note:  11  Eng.  RuL  Cas.  123. 

17.  Rummell  v.  Blanchard,  216  N.  Y.      S.  See  supra,  par.  24. 

348,  110  N.  E.  765,  Ann.  Cas.  1917D  *  4.  Union  Trust  Co.  v.  Wilson,  198  U. 

109  and  note.  S.  530,  25  S.  Ct  766,  49  U.  S.  (L.  ed.) 

18.  Merchants',  etc.,  Bank  ▼.  Hewitt,  1154;  DeWolf  v.  Gardner,  12  Cush. 
3  la.  93,  66  Am.  Dec.  49.  (Mass.)  19,  59  Am.  Dec.  165;  Wilkea 

19.  Stamford  Compress  Co.  v.  Ft.  v.  Ferris,  5  Johns.  (N.  Y.)  335, 4  Am. 
Worth  Nat.  Bank,  105  Tex.  44, 143  S.  Dec.  364; 

W.  1142,  144  S.  W.  1130,  Ann.  Cas, 
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the  transferee,  the  warehouseman  is  then  estopped  to  deny  the  right 
of  the  original  bailor  to  transfer  the  goods/  and  he  cannot  set  up  as  a 
defense  for  not  delivering  the  goods  that  according  to  usage  of  trade 
the  property  in  the  goods  is  not  yet  transferred.* 

29.  Warranty  as  to  Description  of  Goods, — Under  the  uniform  ware- 
house receipts  act,  a  warehouseman  is  liable  to  the  holder  of  a  receipt 
for  damages  caused  by  the  nonexistence  of  the  goods  or  by  the  failure 
of  the  goods  to  correspond  with  the  description  thereon  in  the  receipt 
at  the  time  of  its  issue ;  but  if  the  goods  are  described  in  a  receipt  mere- 
ly by  a  statement  of  marks  or  labels  upon  them,  or  upon  packages  con- 
taining them,  or  by  a  statement  that  the  goods  are  said  to  be  goods  of 
a  certain  kind,  or  that  packages  containing  the  goods  are  said  to  con- 
tain goods  of  a  certain  kind,  or  by  words  of  like  purport,  such  state- 
ments, if  true,  do  not  make  the  warehouseman  liable,  although  the 
goods  are  not  of  the  kind  which  the  marks  or  labels  indicate,  or  of  the 
kind  they  were  said  to  be  by  the  depositor.    Prior  to  the  enactment  of 
statutes  on  the  subject,  a  warehouseman  did  not  warrant  the  contents 
of  barrels  and  packages,  and  an  assignee  of  a  receipt  was  entitled  to 
recover  only  the  goods  stored  though  they  were  not  of  the  same  char- 
acter as  the  description  in  the  receipt.7    There  was  no  duty  imposed 
on  the  warehouseman  of  inspecting  the  contents  of  packages,8  and* 
he  was  estopped  by  a  misstatement  in  a  receipt  only  when  such  mis- 
statement amounted  to  a  representation  as  to  a  fact  which  was,  or  in 
the  ordinary  course  of  business  ought  to  have  been,  within  his  knowl- 
edge, and  which,  therefore,  a  third  person  acting  reasonably  had  a 
right  to  rely  and  act  upon.9    Indeed,  the  doctrine  has  been  carried  so 
far  as  to  permit  a  warehouseman  who  gave  a  receipt  for  wheat  of  a 
certain  grade  to  show  that  the  wheat  was  of  an  inferior  grade.10    A 
statute  prohibiting  a  warehouseman  from  issuing  receipts  for  any 
goods  unless  actually  received  in  his  store  or  upon  his  premises,  does 
not  transform  him  from  a  mere  depositary  to  an  insurer  of  the  kind 
and  quality  of  goods  deposited  with  him ;  nor  does  it  make  him  an- 

5.  Henderson  v.  Williams,  [1895]  1  R.  250;  11  Eng.  Rul.  Cas.  123. 

Q.  B.  521,  64  L.  J.  Q.  B.  308, 12  L.  T.  8.  Dean  v.  Driggs,  137  N.  Y.  274,  33 

N.  S.  98,  43  W.  R.  274,  11  Eng.  RuL  N.  E.  326,  33  A.  S.  R.  721,  19  L.R.A. 

Cas.  104  and  note.  302  and  note. 

6.  Stonard  v.  Dunkin,  2  Campb.  344,  Note:  136  A.  8.  R.  250. 

11  Rev.  Rep.  724,  11  Eng.  Rul.  Cas.  9.  Robson.  v.  Swart,  14  Minn.  371, 

104.  100  Am.  Dec.  238;  Dean  v.  Driggs,  137 

7.  Dean  v.  Driggs,  137  N.  Y.  274,  N.  Y.  274,  33  N.  E.  326,  33  A.  S.  R. 
33  N.  E:  326,  33  A.  S.  R>  721,  19  721, 19  L.R.A.  302;  Hale  v.  Milwaukee 
Lit. A.  302;  Hale  v,  Milwaukee  Dock  Dock  Co.,  23  Wis.  276,  99  Am.  Dec. 
Co.,  23  Wis.  276,  99  Am.  Dec.  169,  29  169. 

Wis.  482,  9  Am.  Rep.  603.  10.  Robson  v.  Swart,  14  Minn.  371, 

Notes:  100  Am.  Dec  243;  136  A,  S.  100  Am.  Dec,  238. 
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swerable  for  packages  receipted  for  as  containing  a  certain  article  and 
found  upon  examination  to  be  spurious.11 

Rights  of  Transferee  as  against  Others  than  Warehouseman 

30.  Prior  Owners  of  Property.— The  rights  of  the  Owner  of  personal 
property  are  not  necessarily  divested  because  another  having  the  pos- 
session thereof  wrongfully  deposits  it  in  a  warehouse  and  then 
transfers  the  receipt  to  a  third  person  for  value.  Even  under  ware- 
house acts,  where  one  has  fraudulently  deposited  the  goods  of  another, 
the  true  owner  does  not  generally  lose  his  property  by  the  negotiation 
of  the  warehouse  receipt.1*  Thus  it  has  been  held  that  a  factor  'to 
whom  goods  are  shipped  for  sale  and  who  has  no  authority  to  pledge 
them  for  his  own  use  cannot  make  a  valid  pledge  by  storing  the  goods 
in  a  warehouse  and  pledging  the  receipts.18  The  true  owner  of  the 
property  may,  however,  be  estopped  to  set  up  his  title  where  he  has 
permitted  another  to  hold  himself  out  as  the  owner  to  the  prejudice 
of  an  innocent  person.14 

31.  Prior  Mortgagee. — The  rights  of  the  mortgagee  of  personal 
property  are  not  lost  because  the  mortgagor  has  placed  the  goods  in  a 
warehouse  and  transferred  the  receipt  to  a  third  person  for  value. 
Under  the  uQifonn  warehouse  receipts  law,  the  mortgagor  of  the  prop- 
erty, who  negotiates  a  receipt  under  such  circumstances  for  value  and 
with  intent  to  deceive  and  without  disclosing  the  existence  of  the 
mortgage,  is  guilty  of  a  crime ;  but  the  rights  of  the  transferee  are  sub- 
ject to  the  mortgage,  if  it  was  properly  filed  or  recorded  at  the  time 
of  the  transfer.15  Where,  however,  grain  is  stored  in  bulk  in  an  ele- 
vator, so  that,  on  the  transfer  of  the  receipt,  the  purchaser  has  no  con- 
trol over  the  identical  grain  covered  by  a  prior  mortgage  and  can  claim 
only  the  number  of  bushels  named  in  the  receipt  of  the  grade  therein 
specified  without  reference  to  the  source  from  which  the  elevator  com- 
pany obtains  the  grain  for  delivery,  it  has  been  held  that  the  mort- 
gagee cannot  maintain  an  action  of  replevin  against  the  transferee  of 

11.  Dean  v.  Driggs,  137  N.  Y.  274,  19  L.R.A.  701;  Commercial  Bank  v. 
33  N.  E.  326,  33  A.  S.  R.  721,  19  Lee,  99  Ala.  493, 12  So.  572, 19  L.R.A. 
L.R.A.  302.  705.    And  see  Factors,  vol.  U,  p.  761 

12.  American     Pig     Iron     Storage  et  seq. 

Warrant  Co.  v.  German,  126  Ala.  194,  14.  Henderson  v.  Williams,  [1895] 

28  So.  603,  85  A.  S.  R.  21;  Louisville  1  Q.  B.  521, 64  L.  J.  Q.  B.  308, 72  L.  T. 

First  Nat.  Bank  v.  Boyce,  78  Ky.  42,  N.  S.  98,  43  W.  R.  274,  11  Eng.  Rul. 

39  Am.  Rep.  198;  Soltau  v.  Gerdau,  Cas.  104  and  note. 

119  N.  Y.  380,  23  N.  E.  864,  16  A.  S.  Note:  29  L.R.A.(N.S.)  257. 

R.  843.    And  see  generally,  Bailments,  And  see  Bailments,  vol.  3,  p.  143  et 

vol.  3,  p.  142.  seq.;    Estoppel,    vol.    10,    p.    777; 

13.  Commercial   Bank   v.  Hurt,  99  Pledge,  vol.  21,  p.  638  et  seq. 
Ala.  130,  12  So.  568,  42  A.  S.  R.  38,  15.  Note:  Ann.  Cas.  1917E  3L 

974 


27  R.  C.  L.  WAREHOUSES  §§  32,  33 

the  receipt  In  such  a  case  the  transferee  has  neither  actual  nor 
constructive  possession  of  the  property  sufficient  to  support  such  an 
action.10 

32.  Transferor. — Before  negotiability  was  imparted  by  statute  to 
warehouse  receipts,  it  was  generally  held  that  the  transfer  of  a  receipt 
was  sufficient  to  transfer  the  title  to  the  property  represented  thereby.17 
The  uniform  warehouse  receipts  act  has  made  little  change  in  the  rela- 
tion between  the  assignee  of  a  receipt  and  his  immediate  assignor. 
Under  such  act  the  transferee  of  a  negotiable  receipt  to  whom  the 
instrument  has  been  duly  negotiated  acquires  such  title  as  the  'trans- 
feror had  or  had  ability  to  convey  to  a  purchaser  in  good  faith  for 
value.  And  where  the  instrument  is  merely  transferred,  not  techni- 
cally negotiated,  the  transferee,  as  against  the  transferor,  acquires  the 
title  to  the  goods  subject  to  any  agreement  with  the  transferor.  The 
indorsement  of  a  receipt  does  not  make  the  indorser  liable  for  any 
failure  on  the  part  of  the  warehouseman  or  previous  indorsers  to  ful- 
fil their  respective  obligations.  But  one  transferring  a  receipt,  as  a 
general  proposition,  warrants  that  the  receipt  is  genuine ;  that  he  has 
a  legal  right  to  transfer  it;  that  he  has  knowledge  of  no  fact  which 
would  impair  the  validity  or  worth  of  the  receipt ;  that  he  has  a  right 
to  transfer  title  to  the  goods;  and  that  the  goods  are  merchantable  or 
fit  for  a  particular  purpose,  whenever  such  warranties  would  have  been 
implied,  if  the  contract  of  the  parties  had  been  to  transfer  without  a 
receipt  the  goods  represented  thereby.  Under  the  warehouse  receipt 
act,  the  negotiation  of  a  receipt  to  a  purchaser  in  good  faith  for  value 
has  the  effect  of  defeating  a  vendor's  lien  for  the  purchase  price,  and 
the  warehouseman  is  not  justified  in  delivering  the  goods  to  the  un- 
paid seller  unless  the  receipt  is  first  surrendered  for  cancellation.18 
In  fact,  it  was  held,  even  before  the  enactment  of  modern  statutes,  that 
where  goods  in  a  warehouse  are  sold  and  the  receipt  is  transferred  to 
the  vendee  with  intent  thereby  to  complete  the  sale,  the  seller  losea 
his  vendor's  lien.19 

33.  Prior  Holder  of  Receipt. — While  at  common  law  the  transferee 
of  a  warehouse  receipt  could  not  generally  acquire  a  better  title  to  the 
stored  goods  than  was  possessed  by  the  transferor,20  modern  warehouse 
statutes  permit  the  holder  of  a  negotiable  receipt  to  pass  title  to  the 
goods  under  some  circumstances  free  from  the  equities  between  such 
holder  and  prior  holders.1     Thus  under  the  uniform  warehouse  re- 

'  16.  Best  v.  Muir,  8  N.  D.  44,  77  N.  109  arid  note. 

W.  95,  73  A.  S.  R.  742.  19.  Conrad  t.  Fisher,  37  Mo.  App. 

17.  Burton  v.  Curyea,  40  111.  320,  89  352,  8  L.R.A.  147. 

Am.  Dec.  350;  Rice  v.  Cutler,  17  Wis.  Note:  Ann.  Cas.  1917D  112. 

351,  84  Am.  Dec  747.    And  see  supra,  20.  Burton  v.  Curyea,  40  111.  320,  89 

par.  24.  Am.  Dec  350.    See  supra,  par.  22. 

18.  Rummell  v.  Blanchard,  216  N.  Y.  1.  Rice  v.  Cutler,  17  Wis.  351,  84 
348,  110  N.  E.  765,  Ann.  Cas.  1917D  Am.  Dec  747. 
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ceipts  act,  one  to  whom  a  negotiable  receipt  has  been  duly  negotiated 
acquires  such  title  to  the  goods  as  the  depositor  or  person  to  whose 
order  the  goods  were  to  be  delivered  by  the  terms  of  the  receipt  had 
or  had  ability  to  convey  to  a  purchaser  in  good  faith  for  value.  And 
the  validity  of  the  negotiation  of  a  receipt  is  not  impaired  by  the  fact 
that  such  negotiation  was  a  breach  of  duty  on  the  part  of  the  person 
making  the  negotiation,  or  by  the  fact  that  the  owner  of  the  receipt 
was  induced  by  fraud,  mistake  or  duress  to  intrust  the  possession  or 
custody  of  the  receipt  to  such  person,  if  the  person  to  whom  the  receipt 
was  negotiated,  or  a  person  to  whom  the  receipt  was  subsequently  ne- 
gotiated, paid  value  therefor,  without  notice  of  the  breach  of  duty,  or 
fraud,  mistake  or  duress.  The  clear  import  of  these  provisions  is  that 
if  the  owner  of  the  goods  permits  another  to  have  the  possession  or 
custody  of  negotiable  warehouse  receipts  running  to'  the  order  of  the 
latter,  or  to  bearer,  it  is  a  representation  of  title  upon  which  bona  fide 
purchasers  for  value  are  entitled  to  rely,  despite  breaches  of  trust  or 
violations  of  agreement  on  the  part  of  the  apparent  owner.8 

34.  Rights  of  Transferee  as  against  Creditors  of  Transferor. — Be- 
fore the  enactment  of  statutes  on  the  subject  there  was  a  conflict  in 
the  decisions  as  to  the  power  of  the  bailor  of  goods  in  a  warehouse  to 
transfer  his  receipt  so  as  to  give  a  good  title  to  the  transferee  as  against 
the  creditors  of  the  transferor.  It  was  generally  held  that  a  transfer 
of  the  receipt  vested  the  transferee  with  a  title  which  could  not  be  im- 
peached by  the  creditors,*  but  the  courts  of  some  jurisdictions  took  the 
view  that  the  transfer  of  a  receipt  running  to  the  bailor  personally 
did  not  have  such  effect  until  the  warehouseman  consented  to  the 
transfer  or  attorned  to  the  transferee  of  the  receipt.4  Under  the  uni- 
form warehouse,  receipts  act,  if  the  property  is  represented  by  a  nego- 
tiable receipt,  creditors  cannot  reach  the  property,  unless  the  receipt 
is  first  surrendered  to  the  warehouseman  or  its  negotiation  enjoined.* 
If  the  receipt  is  not  negotiable,  the  transferee  thereof  acquires  the  right 
to  notify  the  warehouseman  of  the  transfer  to  him  of  such  receipt,  and 
thereby  to  acquire  the  direct  obligation  of  the  warehouseman  to  hold 
possession  of  the  goods  for  him  according  to  the  terms  of  the  receipt ; 
but,  prior  to  the  notification  of  the  warehouseman,  the  title  of  the 
transferee  may  be  defeated  by  the  levy  of  an  attachment  or  execution 
upon  the  goods  by  a  creditor  of  the  transferor.    The  creditors  of  the 

2.  Commercial  Nat.  Bank  v.  Canal-  49  U.  S.  (L.  ed.)  1154;  Taney  v.  Penn 
Louisiana  Bank,  etc.,  Co.,  239  U.  S.  Nat.  Bank,  232  U.  S.  174,  34  S.  Ct. 
520,  36  S.  Ct.  194,  60  U.  S.  (L.  ed.)  288,  58  U.  S.  (L.  ed.)  558;  State  v. 
417,  Ann.  Cas.  1917E  25.  Robb-Lawrence  Co.,  17  N.  D.  257,  115 

3.  Gibson  v.  Stevens,  8  How.  384, 12  N.  W.  846,  16  L.R.A.(N.S.)  227  and 
U.  S.  (L.  ed.)  1123;  Freiburg  v.  Drey-  note.     And  see  supra,  par.  24. 

fus,  135  U.  S.  478, 10  S.  Ct.  716,  34  U.       4.  Hallgarten  v.  Oldham,  135  Mass. 
S.  (L.  ed.).  206;  Union  Trust  Co.  v.  1,  46  Am.  Rep.  433. 
Wilson,  198  U.  S.  530,  25  S.  Ct.  766,       5.  Note:  Ann.  Cas.  1917E  31,  32. 
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transferor  may,  however,  show  that  a  particular  receipt  is  not  a  valid 
warehouse  receipt  within  the  contemplation  of  a  warehouse  statute, 
and  consequently  that  the  parties  are  left  to  their  status  at  common 
law.  Thus,  they  may  show  that  the  person  issuing  the  receipt  was  not, 
in  fact,  a  bona  fide  warehouseman,*  or  that  the  receipt  has  not  been 
properly  negotiated  to  a  bona  fide  purchaser  for  value.7  So  the  cred- 
itor may  attack  the  pledge  of  a  receipt  issued  by  a  warehouseman  for 
his  own  property  on  the  theory  that  there  has  not  been  a  sufficient  de- 
livery of  the  property  to  the  pledgee.8  When  creditors  are  allowed  to 
attack  the  transfer  of  a  receipt,  the  trustee  in  bankruptcy  of  the  trans- 
feror may  do  so  under  the  bankruptcy  act9  So,  too,  in  many  juris- 
dictions, assignees  for  the  benefit  of  creditors  and  receivers  of  insolvent 
corporations  represent  the  creditors  to  the  extent  that  they  may  im- 
peach the  transfers  made  by  the  insolvent10 

VI.  Storage  op  Grain  and  Otser  Fungible  Goods  in  Bulk 

35.  In  General;  Sale  Distinguished  from  Storage. — It  is  a  matter 
of  common  knowledge,  of  which  courts  will  take  judicial  notice,  that 
it  is  customary  jto  store'grain  in  elevators  in  bulk,11  and  warehousemen, 
pursuant  to  the  general  custom,  are  allowed  to  store  grain  in  this  man- 
ner, unless  instructions  forbidding  such  practice  are  received  from 
the  depositor.18  The  uniform  warehouse  receipts  act  recognizes  the 
pre-existing  custom  of  storing  grain  and  other  fungible  goods  in  bulk. 
By  "fungible"  goods  are  meant  goods  any  unit  of  which  is,  from  its 
nature  or  by  mercantile  custom,  treated  as  the  equivalent  of  any  other 
unit18    Flax,  though  botanically  of  a  nature  different  from  grain,  is 

» 

6.  Fourth  St  Nat  Bank'  v.  Mill-  Mills  Co.'s  Trustee,  172  Fed.  177, 96  C. 
bourne  Mills  Co.'b  Trustee,  172  Fed.  G.  A.  629,  30  LItA.(N.S.)  552.  And 
177,  96  C.  C.  A.  629,  30  L.R.A.(N.S.)  see  generally,  Bankruptcy,  vol.  3,  p. 
552  and  note;  Franklin  Nat.  Bank  v.  299  et  seq. 

Whitehead,  149  Ind.  560,  49  N.  E.  592,  10.  Franklin  Nat  Bank  v.  White- 

63  A.  S.  R.  302,  39  L.R.A.  725;  Geil-  head,  149  Ind.  560,  49  N.  E.  592,  63 

fuss  t.  Corrigan,  95  Wis.  651,  70  N.  A.  S.  R.  302,  39  L.R.A.  725;  Swedish- 

W.  306, 69  A.  S.  R.  143,  37  L.R.A.  166.  American  Nat.  Bank  v.  Gardner  First 

And  see  supra,  par.  17.  Nat.  Bank,  89  Minn.  98,  94  N.  W.  218, 

7.  See  supra,  par.  25,  26.  99  A.  S.  R.  549.    And  see  generally, 

8.  Security  Warehousing  Co.  ▼.  Assigotient  fob  the  Benefit  of 
Hand,  206  U.  S.  415,  27  S.  Ct.  720,  51  Creditors,  vol.  2,  p.  709  et  seq. ;  RE- 
IT. S.  (L.  ed.)  1117, 11  Ann.  Cas.  789  ceivers,  vol.  23,  p.  117. 

and  note;  Dale  v.  Pattison,  234  U.  S.  11.  Moses  v.  Teetors,  64  Kan.  149, 

399,  34  S.  Ct.  785,  58  TJ.  S.  (L.  ed.)  67  Pac.  526,  57  L.R.A.  267;  Davis  v. 

1370,  52  LR.A.(N.S.)   754  and  note.  Kobe,  36  Minn.  214,  30  N.  W.  662,  1 

And  see  supra,  par.  18.  A.  S.  R.  663. 

9.  Security  Warehousing  Co.  v.  12.  Davis  v.  Kobe,  36  Minn.  214,  30 
Hand,  206  U.  S.  415,  27  S.  Ct  720,  51  N.  W.  662, 1  A.  8.  R.  663. 

TJ.  S.  (L.  ed.)  1117, 11  Ann.  Cas.  789;       13.  Note:  Ann.  Cas.  1917B  33. 
Fourth  St.  Nat.  Bank  v.  Melbourne 
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considered  as  belonging  to  this  class  of  goods,14  but  it  has  been  held 
that  the  commingling  of  bales  of  cotton  is  not  authorized  in  the  ab- 
sence of  custom  known  to  the  depositor.1*  Nor  should  cases  of  eggs 
be  commingled  in  the  same  manner  as  grains  are  stored.16  In  deter- 
mining the  rights  of  a  person  delivering  fungible  goods  to  a  ware- 
house, it  is  important  first  to  ascertain  whether  the  contract  between 
the  owner  and  the  warehouse  is  that  of  sale  or  of  bailment.  The  dif- 
ficulty on  this  point  has  arisen  on  account  of  the  circumstance  that  the 
contract  does  not  contemplate  the  return  of  the  identical  property 
placed  in  storage.  In  the  early  history  of  grain  elevators,  the  courts 
were  unable  to  conceive  a  class  of  bailments  which  permitted  the  return 
of  similar  property,  and  it  was  held  that  the  contract  was  one  of  sale, 
not  of  bailment.17  But  owing  to  the  fact  that  the  business  of  storing 
and  transporting  grain  has  grown  to  enormous  proportions  in  recent 
years,  the  old  doctrine  requiring  the  subject  of  the  bailment  to  be  re- 
turned to  the  bailor  has  been  modified  or  changed  to  meet  the  demands 
of  modern  conditions,  and  it  is  now  generally  held  that,  where  a  ware- 
houseman has  received  grain  on  deposit  for  its  owner,  and  has  mingled 
it  with  grain  of  his  own  or  of  others,  or  both,  in  a  common  granary  or 
depository,  to  which,  from  day  to  day,  other  grain  of  various  owners, 
of  like  kind  and  quality,  is  added,  and  from  which,  from  time  to  time, 
sales  and  delivery  of  grain  are  made,  and  the  warehouseman  keeps 
constantly  on  hand  grain  of  the  quality  received,  prepared  for  delivery 
on  call  to  all  depositors,  the  contract  is  a  bailment  and  not  a  sale.18 
Contracts  in  particular  cases,  though  but  slightly  different  in  lan- 
guage, may,  however,  entirely  change  the  nature  of  the  transaction 
so  that  it  is  treated  as  a  sale  or  mutuum  rather  than  as  a  bailment. 
Thus,  if  the  warehouseman  has.  the  option  at  the  time  the  depositor 
demands  the  goods  of  returning  an  equivalent  amount  of  property  or 
of  paying  the  market  price  therefor,  it  is  generally  held  that  title  to 
the  property* has  passed  to  the  warehouseman  and  the  contract  is 
deemed  a  sale.10    But  if  the  storer  is  the  one  having  the  option  as  to 

14.  State  v.  Cowdery,  79  Minn.  94,  Moses  v.  Teetora,  64  Kan.  149,  67  Pac. 
81  N.  W.  750,  48  L.R.A.  92.  526,  57  L.R.A.  267;  Hall  v.  Pillsbury, 

15.  Note:  Ann.  Cas.  1917E  33.  43  Minn.  33,  44  N.  W.  673,  19  A.  S. 

16.  Fifth  Nat.  Bank  v.  Providence  R.  209,  7  L.R.A.  529  and  note;  State 
Warehouse  Co.,  17  R.  I.  112,  20  Atl.  v.  Cowdery,  79  Minn.  94,  81  N.  W. 
203,  9  L.R.A.  260.  750,  48  L.R.A.  92;  St  Anthony,  etc., 

17.  Note :  10  Ann.  Cas.  1074.  Elevator  Co.  v.  Dawson,  20  N.  D.  18, 

18.  Yockey  v.  Smith,  181  111.  564,  54  126  N.  W.  1013,  Ann.  Cas.  1912B 
N.  E.  1048,  72  A.  S.  R.  286  and  note;  1337;  Inglebright  v.  Hammond,  19 
Pribble  v.  Kent,  10  Ind.  325,  71  Am.  Ohio  337,  53  Am.  Dec.  430 ;  Savage  v. 
Dec.  327;  Rice  v.  Nixon,  97  Ind.  97,  49  Salem  Mills  Co.,  48  Ore.  1,  85  Pac. 
Am.  Rep.  430;  Woodward  v.  Semans,  69,  10  Ann.  Cas.  1065  and  note. 

125  Ind.  330,  25  N.  E.  444,  21  A.  S.  R.       Note:  136  A.  S.  R.  238. 
225;  Drudge  v.  Leiter,  18  Ind.  App.       19.  Cloke  v.  Shafroth,  137  111.  393! 
694,  49  N.  E.  34,  63  A.  S.  R.  359;   27  N.  E.  702,  31  A.  S.  R.  375;  Drudge 
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the  future  sale  of  the  property,  the  warehouseman  being  required  to 
hold  the  property  until  the  storer  demands  its  return  or  sells  it,  it  is 
generally  held  that  the  transaction  remains  a  bailment  until  such  op- 
tion is  exercised,  though  a  contrary  conclusion  has  been  reached  in 
some  cases.80  If  a  miller  conducting  a  warehouse  and  flouring  mill 
receives  wheat  in  the  warehouse  under  the  agreement  that  he  shall 
deliver  a  certain  quantity  of  flour  and  bran  for  each  bushel  of  wheat, 
the  flour  and  bran  to  remain  in  the  possession  of  the  miller  until  de- 
mand, the  wheat  is  deemed  to  be  sold  to  such  miller.1  If  the  property 
is  subject  to  the  owner's  risk  from  fire,  it  is  held  that  the  transaction 
is  a  bailment.8  Similarly,  when  grain  is  stored  subject  to  warehouse^ 
men's  charges,  it  is  generally  held  to  constitute  a  bailment,  not  a  saie 
of  the  grain.8  But  the  fact  that  no  storage  is  charged  does  not  of  it- 
self justify  a  finding  that  the  transaction  is  a  sale.4  Evidence  of  cus- 
tom or  usage  may  sometimes  be  received  to  show  the  nature  of  the 
contract* 

36.  Title  of  Depositors. — When  grain  or  other  fungible  goods  are 
placed  in  a  warehouse  and  are  stored  in  bulk  under  such  circumstances 
that  the  transaction  is  classed  as  a  bailment,  not  as  a  sale,  the  various 
depositors  become  tenants  in  common  of  the  mass.6  This  is  so  from 
the  necessity  of  the  case,  because  as  soon  as  the  goods  are  intermingled, 
each  person's  portion  loses  its  identity  and  can  no  longer  be  distin- 
guished or  separated  from  the  common  mass.7  He  continues  as  a  ten- 
ant in  common,  not  only  while  his  grain  is  in  the  common  store,  but 
as  long  as  any  grain  is  so  stored,8  and  if  the  owner  of  the  warehouse 
puts  his  own  grain  into  the  mass,  he  becomes  as  to  such  grain  a  tenant 

v.  Leiter,  18  Ind.  App.  694,  49  N.  E.  3.  Drudge  v.  Leiter,  18  Ind.  App. 

34,  63  A.  S.  R.  359;  Barnes  v.  McCrea,  694,  49  N.  E.  34,  63  A.  S.  R.  359. 

75  la.  267,  39  N.  E.  392,  9  A.  S.  R.  Note:  10  Ann.  Cas.  1076. 

473  and  note;  Chase  v.  Washburn,  1  4.  Note:  10  Ann.  Cas.  1076. 

Ohio  St.  244,  59  Am.  Dec.  623  and  5.  Note:  10  Ann.  Cas.  1076.    And 

note;  Savage  v.  Salem  Mills  Co.,  48  see,  supra,  par.  20. 

Ore.  1,  85  Pac.  69,  10  Ann.  Cas.  1065  ••  German  Nat.  Bank  v.  Meadow- 

and  note.    And  see  Bailments,  vol.  3,  ^ft,  95  111.  124,  35  Am.  Rep.  137; 

pp.  73  75.  Drudge  v.  Leiter,  18  Ind.  App.  694,  49 

20.  Note:  10  Ann.  Cas.  1075.  JJ.  E.  34,  63  A.  S.  R.  359  and  note; 

1.  Woodward  v.  Semans,  125  Ind.  g"^/-  ?,reed^4  ¥enf  l^) 

330,  25  N.  E.  444,  21  A.  S.  R.  225.       f  Vlt™!   f  nU    S  <Z   ?J ??** 
o   r\    j  t    *~     iq  t  a     a™    v«  Washburn,  1  Ohio  St.  244,  59  Am. 

Irons  v.  Kentner,  51  la.  88,  50  N.  W.  ^065  and  note. 

73,  33  Am.  Rep.  119;  Moses  v.  Tee-  Note:  136  A.  S.  R.  238. 

tors,  64  Kan.  149,  67  Pac.  526,  57  And  'Bee  Cotenancy,  vol.  7,  p.  817 

L.R.A.  267;  Ledyard  v.  Hibbard,  48  et  seq# 

Mich.  421, 12  N.  W.  637,  42  Am.  Rep.  7.  Dole  v.  Olmstead,  36  EL  150,  85 

474.    See  also  Wells  v.  Porter,  169  Mo.  Am.  Dec.  397. 

252,  69  S.  W.  282,  92  A.  S.  R.  637.  8.  Drudge  v.  Leiter,  18  Ind.  App. 

Note:  10  Ann.  Cas.  1076.  694,  49  N.  E.  34,  63  A.  S.  R.  359. 
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» 

in  common  of  the  entire  body  of  grain  with  the  other  owners.*  But 
when  a  deficiency  arises  in  the  grain,  any  which  is  still  owned  by  the 
warehouseman  is  appropriated  for  the  benefit  of  the  holders  of  other 
warehouse  receipts.10  The  depositor's  title  to  the  identical  grain  or 
*goods  which  he  stored  is  lost,11  and  in  lieu  thereof  he  has  merely  an 
undivided  interest  in  the  mass.  And  the  giving  of  the-  receipt  does  not 
create  any  general  or  specific  lien  on  the  property  of  the  warehouse- 
man, the  holder  of  the  receipt  having  only  the  obligation  of  the  ware- 
houseman for  the  proper  storage  and  delivery  of  his  grain.18  But  his 
interest  in  the  mass  is  such  that  he  may  transfer  it  to  another  without 
separation  or  specific  identification.18  Where,  for  any  cause  not  occa- 
sioned by  the  fault  of  the  depositors,  the  amount  of  grain  on  hand 
becomes  less  than  that  for  which  there  are  outstanding  receipts,  the 
loss  as  between  the  depositors  is  borne  by  each  of  them  at.  the  time 
of  the  loss  in  the  proportion  which  his  grain  bears  to  the  entire 
mass  deposited.14  The  warehouseman,  however,  remains  liable  to 
account  for  the  deficiency,16  and  a  holder  of  a  receipt  who  has  re- 
ceived more  than  his  pro  rata  share  is  bound  to  account  for  the  sur- 
plus Over  such  share.10  If  the  transaction  between  the  parties  is  a  sale, 
the  loss  of  the  property  by  fire  falls  on  the  depositary ; 17  but  if  the 
transaction  is  construed  as  a  bailment,  the  title  does  not  pass  to  the 
warehouseman  and  he  is  not  responsible  for  an  injury  to  the  goods  not 
occasioned  through  his  negligence.18 

37.  Disposition  of  Property  by  Warehouseman. — When  fungible 
goods  are  stored  in  bulk  in  a  warehouse  under  a  contract  of  bailment, 
the  warehouseman  is  not  permitted  to  dispose  of  any  of  «uch  property 
without  the  consent  of  an  owner  of  part  thereof.  He  may  generally, 
from  time  to  time,  on  the  order  or  request  of  an  owner,  take  from  the 
common  mass  an  amount  equal  to  that  stored  for  or  by  such  owner,19 

9.  Drudge  v.  Leiter,  18  Ind.  App.  386 ;  Cloke  v.  Shaf roth,  137  III  393,  27 
694,  49  N.  E.  34,  63  A.  S.  R.  359  and  N.  E.  702,  31  A.  S.  R.  375;  Drudge  v. 
note;  Hall  v.  Pillsbury,  43  Minn.  33,  Leiter,  18  Ind.  App.  694,  49  N.  E.  34, 
44  N.  W.  673, 19  A.  S.  R.  209,  7  L.R.A.  63  A.  S.  R.  359. 

529.  Note :  7  L.R.A.  531. 

10.  Hall  v.  Pillsbury,  43  Minn.  33,       15.  Cloke  v.  Shafroth,  137  111.  393, 
44  N.  W.  673,  19  A.  S.  R.  209,  7  27  N.  E.  702,  31  A.  S.  R.  375. 
L.R.A.  529.  16.  Dole  v.  Olmstead,  36  UL  150, 

11.  Hall  v.  Pillsbury,  43  Minn.  33,  85  Am.  Dec.  397. 

44  N.  W.  673,  19  A.   S.  R.  209,  7  17.  Cloke  v.  Shafroth,  137  111.  393, 

L.R.A.  529.  27  N.  E.  702,  31  A.  S.  R.  375;  Chase  v. 

12.  Dole  v.  Olmstead,  36  111.  150,  85  Washburn,  1  Ohio  St.  244,  59  Am. 
Am.  Dec.  397.  Dec.  623;  Savage  v.  Salem  Mills  Co., 

13.  Cushing  v.  Breed,  14  Allen  48  Ore.  1,  85  Pac.  69,  10  Ann.  Cas. 
(Mass.)  376,  92  Am.  Dec.  777;  Kim-  1065. 

berly  v.  Patchin,  19  N.  Y.  330,  75  Am.  18.  See  infra,  par.  44. 

Dec.  334  and  note.  19.  Savage  v.   Salem  Mills  Co.,  48 

14.  Dole  v.  Olmstead,  36  111.  150,  85  Ore.  1,  85  Pac.  69,  10  Ann.  Cas.  1065. 
Am.  Dec.  397,  41  111.  344,  89  Am.  Dec. 
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or  he  may  dispose  of  any  surplus  over  the  amount  called  for  by  the 
outstanding  receipts,20  but  he  is  always  required  to  retain  sufficient  to 
supply  the  other  storers,  and  cannot  use  or  dispose  of  any  part  thereof 
for  his  own  benefit1  In  this  respect  the  distinction  between  a  sale 
and  a  bailment  of  the  property  becomes  vital,  for  in  case  of  a  sole  the 
warehouseman  has  a  right  to  dispose  of  the  property.2  When  the 
warehouseman  sells  a  part  of  the  property  for  his  own  benefit,  the 
storer  is  allowed,  according  to  some  authorities,  to  treat  the  transaction 
as  a  sale,  though  originally  it  could  have  been  oo&strued  as  a  bail- 
ment,8 and  it  has  been  held  that  this  election  may  be,  made  after  the 
warehouse  and  its  contents  have  been  destroyed  by  fine.4  Other  au- 
thorities, however,  deny  this  right  of  election.*  Treating  the  transac- 
tion as  a  bailment  only,  the  warehouseman  is  guilty  of  conversion  if 
he  unlawfully  disposes  of  the  property  stored  with  him,  and  the  holder 
of  a  receipt  may  maintain  an  action  of  trover  against  him,  despite  the 
loss  of  identity  of  his  property.6  Or  the  holder  of  the  receipt  may 
waive  the  tort  and  sue  on  an  implied  contract.7  Moreover,  the  depositor 
may  follow  the  property  into  the  hands  of  one  purchasing  from  the 
warehouseman  or  may  charge  such  purchaser  with  conversion.8  And 
he  may  maintain  an  action  of  trover  against  an  officer  who  sold  the 
grain  under  an  execution  against  the  warehouseman.9  But  where  the 
depositor  knows  that  the'  property  is  to  be  commingled  with  that  of 
the  warehouseman  and  that  the  latter  is  selling  and  publicly  shipping 
from  the  common  mass,  he  may  be  estopped  from  asserting  title  as 
against  an  innocent  purchaser  in  the  usual  course  of  business.10 

38.  Rights  of  Third  Pers&s. — An  assignee  of  a  warehouseman  who 
takes  possession  of  the  building  and  the  grain  stored  therein  acquires 
the  title  to  the  grain  subject  to  the  outstanding  receipts  therefor. 
So  far  as  there  is  sufficient  grain  in  storage  to  fulfil  the  contracts, 
it  should  be  applied  for  that  purpose,  the  surplus  thereupon  belong- 
ing to  the  assignee.11    If  the  assignee  appropriates  to  his  own  use 

20.  Moses  v.  Teetors,  64  Kan.  149,  5.  Note:  10  Ann.  Cas.  1075. 

67  Pao.  526,  57  L.B.A.  267.  6.  German  Nat.  Bank  v.  Meadow- 

1.  State  v.  Cowdery,  79  Minn.  94,  croft,  95  HI.  124,  35  Am.  Rep.  137; 
81  N.  W.  750,  48  L.B.A.  92;  Savage  Drudge  v.  Leiter,  18  Ind.  App.  694,  49 
v.  Salem  Mills  Co.,  48  Ore.  1,  85  Pac.  N.  E.  34,  63  A.  S.  B.  359. 

69,  10  Ann.  Cas.  1065.  Note:  10  Ann.  Cas.  1075. 

Note :  136  A.  S.  E.  239.  7.  Leonard  v.  Dunton,  51  111.  482,  99 

2.  Savage  v.  Salem  Mills  Co.,  48  Ore.  Am.  Dec.  568.  And  see  infra,  par.  62. 
lt  85  Pao.  69,  10  Ann.  Cas.  1065  and  8.  Hall  v.  Pillsbmy,  43  Minn.  33, 
note.  44  N.  W.  673, 19  A.  S.  B.  209, 7  L.B.A. 

8.  Cloke  v.  Shaffroth,  137  111.  393,  529. 
27  N.  E.  702,  31  A.  S.  B.  375;  Savage       9.  Yockey  v.  Smith,  181  DL  564,  54 
v.  Salem  Mills  Co.,  48  Ore.  1,  85  Pac.  N.  E.  1048,  72  A.  S.  B.  286. 
69.  10  Ami.  Cas.  1065  and  note.  10.  Preston  v.  Witherspoon,  109  Ind. 

4.  Cloke  v.  Shafroth,  137  DL  393, 27  457,  9  N.  E.  585,  58  Am.  Bep.  417. 
N.  E.  702,  31  A.  S.  B.  375.  11.  Dole  v.  Ohnatead,  36  HI.  150,  85 

Note:  136  A.  S.  B.  239.  Am.  Dec.  397. 
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6ome  of  the  grain  covered  by  receipts  outstanding  at  the  time  he  took 
possession,  he  is  liable  to  the  holders  of  such  receipts.18  A  national 
bank,  to  which  the  owner  of  a  warehouse  transfers  the  building  and 
contents  to  secure  a  debt,  must  respond  to  the  holders  of  receipts  for 
such  grain  as  is  stored  therein  at  the  time  it  takes  possession,  irrespec- 
tive of  whether  it  has  charter  authority  to  operate  a  warehouse.1* 
Where  grain  is  stored  in  a  warehouse  under  a  contract  of  bailment"  it 
cannot  be  seized  and  sold  for  the  debts  of  the  warehouseman,  whether 
the  warehouse  is  a  public  or  a  private  one.14 

VII.  Delivery  by  Warehouseman 

39.  Obligation  to  Redeliver  to  Depositor. — Before  the  enactment  of 
statutes  on  the  subject,  the  bailor  of  property  stored  in  a  warehouse 
was  generally  entitled  to  demand  and  recover  the  property  at  the  ex- 
piration of  the  bailment,  on  paying  the  storage  charges,15  and  the 
demand  for  delivery  could  be  made  at  any  time  before  the  warehouse- 
man had  disposed  of  the  property  in  foreclosure  of  his  lien  far  stor- 
age.16 The  warehouseman  was  generally  justified  in  making  a  de- 
livery to  the  original  bailor  if  he  had  no  knowledge  of  any  transfer 
of  the  receipt  or  any  interest  in  the  property  acquired  by  another,17 
but  if  the  contract  itself  or  a  statute  required  the  surrender  of  the 
receipt  at  the  time  of  the  delivery,  the  warehouseman  might  be  liable 
for  a  delivery  to  the  bailor  without  the  surrender  of  the  receipt,  it  ap- 
pearing that  another  person  having  an  interest  in  the  property  was 
the  possessor  of  the  receipt.18  And  if  fee  receipt  provided  that  the 
goods  should  be  deliverable  only  on  the  order  of  a  third  person,  a  de- 
livery to  the  bailor  without  such  an  order  rendered  the  warehouseman 
liable  to  the  third  person  to  the  extent  of  his  interest  in  the  proper- 
ty.19 Under  the  uniform  warehouse  receipts  act,  the  warehouseman, 
in  the  absence  of  some  lawful  excuse  provided  by  the  act,  is  bound  to 
deliver  the  stored  goods  on  a  demand  by  the  depositor  or  a  holder  of 
the  receipt ;  if  such  demand  is  accompanied  by  an  offer  to  satisfy  the 
warehouseman's  charges,  an  offer  to  surrender  the  receipt  if  negotiable 
with  such  indorsements  thereon  as  are  necessary  for  the  negotiation 
thereof,  and  a  readiness  and  willingness  to  sign  an  acknowledgment  of 
the  delivery  if  so  requested  by  the  warehouseman.    The  warehouseman 

12.  Dole  v.  Olmstead,  41  111.  344,  89   Am.  Dec.  327. 

Am.  Dec.  386.  17.  Stamford  Compress  Co.  ▼.  Ft. 

13.  German  Nat.  Bank  v.  Meadow-  Worth  Nat.  Bank,  105  Tex.  44,  143  S. 
croft,  95  111.  124,  35  Am.  Rep.  137.     W.  1142,  144  S.  W.  1130,  Ann.  Cas. 

14.  Yockey  v.  Smith,  181  111.  564,  54   1914D  1298  and  note. 

N.  E.  1048,  72  A.  S.  R.  286.  18.  Note.  Ann.   Cas.  1914D  1305. 

15.  Pribble  v.  Kent,  10  Ind.  325,  71       19.  Fifth  Nat.  Bank  v.  Providence 
Am.  Dec.  327.  Warehouse  Co.,  17  R.  I.  112,  20  AtL 

Note :  7  L.R.A.  529.  203,  9  L.R.A.  260. 

16.  Pribble  ▼.  Kent,  10  Ind.  325,  71 
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cannot  refuse  to  deliver  the  goods  on  the  ground  that  storage  charges 
on  other  property  have  not  been  paid.*  And  after  a  trial  where  the 
issue  presented  was  whether  there  was  a  delivery  of  goods  to  the  ware- 
houseman, the  latter  cannot  urge  upon  appeal  the  failure  of  the  plain- 
tiff to  pay  storage  charges.1 

40.  Delivery  to  Other  than  Bailor. — While  a  warehouseman  can- 
not, to  his  own  advantage,  dispute  the  title  of  the  bailor,*  he  is  gen- 
erally justified  in  delivering  stored  goods  to  one  who  is  entitled  to  the 
possession  thereof,  whether  such  person  be  the  bailor  or  another.  Un- 
der the  uniform  warehouse  receipts  act,  the  warehouseman  is  justified 
in  delivering  the  goods  to  the  person  lawfully  entitled  to  the  possession 
thereof  or  to  his  agent,  or  to  a  person  who  is  entitled  to  their  delivery 
under  at  non-negotiable  receipt  or  who  has  written  authority  from  such 
person,  or%to  one  possessing  a  negotiable  receipt  with  such  indorse- 
ments thereon  as  may  be  necessary  for  its  negotiation.  But  he  is  not 
justified  in  making  delivery  to  the  holder  of  the  receipt,  if  he  has  been 
requested  by  the  person  lawfully  entitled  to  possession  not  to  make 
such  delivery  or  if  he  has  received  information  that  such  person  was 
not  entitled  to  the  possession  of  the  goods.  And  he  cannot  be  com- 
pelled to  deliver  the  goods  to  the  owner  thereof  without  a  return  of  the 
receipt.8  When  partnership  goods  are  stored  by  one  member  of  the 
firm,  other  members  are  equally  entitled  to  their  possession,  and  the 
warehouseman  is  permitted  to  deliver  such  other  members.4  A  bailee 
should  not  be  compelled  to  submit  to  litigation  which  must  result  ad- 
versely to  him.  He  cannot  set  up  the  title  another  does  not  assert,  and 
keep  for  himself  the  goods  as  his  own.  But  when  he  has,  in  submis- 
sion to  the  title  which  would  have  wrested  the  goods  from  him,  de- 
livered them,  he  is  entitled  to  protection.*  But,  if  he  delivers  to  a 
third  person,  foe  may  inject  himself  into  any  controversy  between  the 
bailor  and  such  third  person  as  to  the  title.  By  making  such  a  de- 
livery, he  takes  the  risk  of  the  title  of  such  third  person,  and  is  liable 
if  he  fails  to  present  satisfactory  proof  thereof.6  The  depositary  takes 
the  responsibility  of  identifying  the  person  claiming  the  property 
as  the  person  mentioned  in  the  receipt ;  and,  in  case  of  a  fraudulent 
impersonation,  he  may  be  liable  for  a  wrongful  delivery.7 

41.  Effect  of  Failure  to  Make  Proper  Delivery. — The  general  rule 
is  that  a  warehouseman  is  liable  in  trover  for  a  failure  to  deliver  the 

20.  Marks    v.    New    Orleans    Cold  4.  Crosswell  v.  Lehman,  54  Ala.  363, 

Storage  Co.,  107  La.  172,  31  So.  671,  25  Am.  Rep.  684. 

90  A.  S.  R.  285,  57  L.R.A.  271.    And  5.  Crosswell  v.  Lehman,  54  Ala.  363, 

see  infra,  par.  69.  25  Am.  Rep.  684. 

1.  Anderson   v.   Portland   Flouring  6.  Mullins  v.  Chickering,  110  N.  Y. 
Mills  Co.,  37  Ore.  483,  60  PAc.  839,  82  513,  18  N.  E.  377,  1  L.R.A.  463. 

A.  S.  R.  771,  50  L.R.A.  235.  7.  Cavallaro  v.  Texas,  etc.,  R.  Co.* 

2.  See  supra,  par.  9.  110  Cal.  348,  42  Pac.  918,  52  A.  S.  RJ 

3.  See  infra,  par.  43.  94. 
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stored  goods  upon  a  proper  demand  by  a  person  entitled  to  their  pos- 
session.8 And  a  demand  of  one  member  of  a  firm  operating  a  ware- 
house, followed  by  his  refusal  to  deliver  the  goods,  will  constitute  a 
conversion  by  the  firm.9  A  delivery  to  the  wrong  person,  whether  by 
mistake  or  negligence,  constitutes  a  conversion,10  though  such  person 
be  the  original  bailor.11  A  failure  to  deliver  to  the  bailor  may  also 
constitute  a  breach  of  contract,  rendering  the  warehouseman  liable  on 
that  theory.12  Even  if  the  receipt  is  presented  to  the  warehouseman 
when  a  demand  is  made  for  the  property,  the  warehouseman  should 
not  deliver  the  property  unless  the  receipt  has  been  assigned  or  nego-  * 
tiated  to  the  holder.18  The  failure  to  make  a  delivery  upon  a  proper 
demand  creates  a  presumption  that  the  warehouseman  has  failed  to 
take  proper  care  of  the  property,  requiring  him  to  present  some  excuse 
for  his  failure  to  deliver.14  In  some  cases  he  may  excuse  his  'failure 
by  showing  that  the  goods  have  been  destroyed  by  fire  or  lost  without 
negligence  on  his  part.16  Under  the  uniform  warehouse  receipts  act 
if  some  one  other  than  the  depositor  or  person  claiming  under  him 
has  a  claim  to  the  title  or  possession  of  the  goods,  and  the  warehouse* 
man  has  information  of  such  claim,  the  warehouseman  is  excused  from 
liability  for  refusing  to  deliver  the  goods,  either  to  the  depositor  or 
person  claiming  under  him  or  to  the  adverse  claimant,  until  the  ware- 
houseman has  had  a  reasonable  time  to  ascertain  the  validity  of  the 
adverse  claim  or  to  bring  legal  proceedings  to  compel  all  claimants  to 
.  interplead.  But,  except  as  provided  by  statute,  one  claiming  the  prop- 
erty is  generally  entitled  to  an  early  decision.  Hence,  when  a  demand 
is  made  of  partnership,  it  is  no  excuse  that  a  member  of  the  firm  de- 
sires time  in  which  to  consult  his  partner.16 

8.  Pribble  v.  Kent,  10  Ind.  325,  71       12.  Oswego  Bank  v.  Doyle,  91  N.  Y. 
Am.  Dee.  327 ;  Holbrook  v.  Wight,  24  32,  43  Am.  Rep.  634. 

Wend.  (N.  Y.)  169,  35  Am.  Dec.  607  13.  Citizens'  Bank  v.  Arkansas  Com- 
and  note;  Oswego  Bank  v.  Doyle,  91  press,  etc.,  Co.,  80  Ark.  601,  96  S.  W. 
N.  Y.  32,  43  Am.  Rep.  634.  And  see  997, 117  a.  8.  R.  102  and  note;  Caval- 
infra,  par.  61,  62.  im*  v.  Texas,  etc.,  R.  Co.,  110  Cal.  348; 

9.  Pribble  v.  Kent,  10  Ind.  325,  71  42  Pac  918,  53  A.  S.  R.  94. 

Am.  Dec.  327  and  note.  14.  Boie8  v.  Hartford,  etc.,  R.  Co., 

r  1° *  £n«%n^PnRl3e'TT  •  a\  V  37  Conn.  272,  9  Am.  Rep.  347;  Bruns- 
5  So.  162,  2  L.R.A  475;  Union  Stock  wick  Grocery  Co#  Vt  Brunswick,  etc., 

A.  S.R.  184;  Fifth  Nat.  Bank  v.Prov-  *«*  ^'^^  AC°£  |9 
idence  Warehouse  Co.,  17  R.  I.  112,   Tenn.  1,  14  S.  W.  317,  24  A.  S.  R. 

20  Atl.  203,  9  L.R.A.  260.  ^        „  T  ^  A    entx 

Notes:  24  Am.  Dec.  156;  7  L.R.A.       N°fce:  7  L.R.A.  529. 
529.  15.  See  infra,  par.  53. 

11.  Crosswell   v.   Lehman,   54   Ala.       16.  Holbrook  ▼.  Wight,  24  Wend. 
363,  25  Am.  Rep.  684.  (N.  Y.)  169,  35  Am.  Dec.  607. 
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42.  Delivery  under  Judicial  Process. — Before  the  enactment  of  the 
uniform  law  relating  to  warehouses,  it  was  established  that  a  ware- 
houseman, if  acting  in  good  faith,  might  deliver  the  stored  property 
pursuant  to  judicial  process,17  and  when  demand  for  the  property 
was  made  by  the  bailor  or  his  assignee,  the  warehouseman  could  jus- 
tify under  the  process.18  But  in  yielding  goods  to  the  demand  of  the 
law,  his  behavior  must  be  marked  by  the  same  care  and  prudence  as 
any  prudent  man  would  exhibit  in  the  case  of  a  seizure  of  his  own 
goods,19  and  he  should  notify  all  interested  parties  of  the  sekure  of 
the  property.80  He  must  not  refuse  to  deliver  the  goods  to  the  real 
owner  before  the  execution  of  the  process  or  collusively  assist. in  a  levy 
and  sale  of  the  goods  under  an  execution  against  one  not  the  real  own- 
er.1 But  a  conversion  is  not  shown  because  the  warehouseman  un- 
locked the  warehouse  and  exhibited  the  goods  to  an  officer  who  there- 
upon attached  them.8  Where  the  warehouseman  negligently  permits 
a  trespasser  to  take  the  property  from  his  possession,  and  it  is  thereafter 
seized  under  judicial  process,  the  warehouseman  cannot  justify  his 
conduct  with  reference  to  the  original  taking  by  showing  the  subse- 
quent process ;  but  if  the  bailor  becomes  repossessed  of  the  property, 
or  if  it  comes  to  his  use,  or  if  he  has  the  benefit  of  it  by  application 
through  regular  legal  proceedings  upon  a  judgment  against  him,  such 
facts  may  be  shown  in  mitigation  of  damages.8  After  the  goods  are 
attached  under  a  writ  against  the  bailor,  a  delivery  of  the  goods  to 
such  bailor  renders  the  warehouseman  liable  to  the  attaching  credi- 
tor.4 Under  the  uniform  warehouse  receipts  act,  if  a  negotiable  receipt 
has  been  issued  for  the  goods,  they  are  not  subject  to  execution  or  at- 
tachment while  in  the  possession  of  the  warehouseman,  unless  the 
receipt  is  surrendered  or  its  negotiation  enjoined;  and  the  warehouse-' 
man  cannot  be  compelled  to  deliver  tip  the  actual  possession  of  the 
goods  until  the  receipt  is  surrendered  to  him  or  impounded  by  the 
court.    Under  such  act,  if  the  warehouseman  delivers  the  goods  pur- 

17.  Mechanics',  etc.,  Ins.  Co.  v.  Ki-  full  discussion  of  the  effect  of  the  din- 
ger, 103  U.  S.  362,  26  U.  S.  (L.  ed.)  possession  of  a  bailee  by  legal  proceed- 
433;  Roberts  v.  Stuyvesant  Safe-De-  ings  see  Bailminw,  voL  3,  p.  89  et 
posit  Co.,  123  N.  Y.  67,  26  N.  E.  294,  seq. 

20  A.  S.  R.  718  and  note,  9  L.R.A.  438.  1.  Rail  v.  Iiney,  48  N.  Y.  6,  8  Am. 

'  Notes:  24  Am.  Dec.  156;  136  A.  S.  Rep.  611. 

r  253  2«  Clegg  v.  Boston  Storage  Ware- 

18.  Burton  v.  Wilkinson,  18  Vt.  186,  house  Co.,  149  Mass.  454,  21 N.  E.  877, 
46  Am.  Dec.  145.  14  A.  S.  R.  436. 

19  Roberts  v.  Stnyvesant  Safe-De-  3.  Roberts  v.  Stuyrosant  Safe-De- 
posit Co.,  123  N.  Y.  57,  25  N.  E.  294>  posit  Co.,  123  N.  Y.  57,  25  N.  E.  294, 
20  A.  S.  R.  718,  9  L.R.A.  438.  20  A.  S.  R.  718,  9  L.R.A  438. 

Note :  136  A.  8.  R.  263.  4*  Smith  ▼.  Picket*  7  Ga.  104, 50  Am. 

20.  Note:  136  A.  S.  R.  252.    For  a  Dec.  385. 
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auant  to  an  attachment  without  requiring  a  surrender  of  the  receipt, 
he  may  be  liable  as  for  a  conversion.6 

43.  Return  of  Receipt. — Under  modern  warehouse  acts,  if  a  nego- 
tiable receipt  has  been  issued  for  stored  goods,  the  warehouseman  is 
generally  forbidden  to  deliver  the  goods  without  a  surrender  of  the 
receipt,6  and  if  he  fails  to  require  the  return  of  the  receipt  he  may 
commit  a  criminal  offense  as  well  as  expose  himself  to  a  civil  liability. 
Under  such  acts  the  delivery  by  a  warehouseman  of  property  stored 
with  him,  to  the  one  from  whom  he  received  the  property  and  to 
whom  he  delivered  the  receipts,  without  surrender  of  the  receipts,  does 
not  protect  him  against  the  claim  of  the  true  owner  of  the  property, 
who  has  the  receipts  in  his  possession.7  If  the  receipt  has  become  lost 
or  destroyed  so  that  a  surrender  is  impossible,  the  uniform  law  relat- 
ing to  warehouses  provides  for  the  delivery  of  the  property  to  the  own- 
er by  means  of  a  court  order,  upon  satisfactory  proof  of  the  loss  or 
destruction  of  the  receipt,  the  claimant  being  required  to  give  a  bond 
for  the  protection  of  the  warehouseman. 

VIII.  Liability  of  Warehouseman 

In  General 

44.  Liability  as  Dependent  on  Negligence. — It  is  the  general  rule 
that  the  keeper  of  s,  warehouse,  in  the  absence  of  contract  or  positive 
statute  changing  the  rule,  is  not  an  insurer  of  the  safety  of  the  stored 
goods,  but  is  liable  only  for  loss  or  injury  resulting*  from  his  negli- 
gence,8 and  in  this  respect  his  liability  is  to  be  distinguished  from  that 
of  a  common  carrier.9    A  warehouseman  is  not  liable  to  the  owner  of 

* 

5.  Note:  Ann.  Cas.  1917E  32.  31,  1  Am.  Rep.  76,  97  Am.  Dec  74; 

6.  Note:  Ann.  Cas.  1917E  32.    *  Ledyard  v.  Hibbard,  48  Mich.  421,  12 

7.  Clyde  Steamship  Co.  v.  Whaley,  N.  W.  637,  42  Am.  Rep.  474;  Gashweil- 
231  Fed.  76,  145  C.  C.  A.  264,  L.R.A.  er  v.  Wabash,  etc.,  R.  Co.,  83  Mo.  112, 
1916F  289.    And  see  supra,  par.  27.  53  Am.  Rep.  558;  American  Brewing 

8.  Drudge  v.  Leiter,  18  Ind.  App.  Ass'n  v.  Talbot,  141  Mo.  674,  42  S.  W. 
694,  49  N.  E.  34,  63  A.  6.  R.  359;  Irons  679,  64  A.  S.  R.  538  and  note;  Schmidt 
v.  Kentner,  51  la.  88,  50  N.  W.  73,  33  v.  Blood,  9  Wend.  (N.  Y.)  268,  24  Am. 
Am.  Rep.  119;  Denton  v.  Chicago,  etc.,  Dec.  143  and  note*,  Moulton  v.  Phillips, 
R.  Co.,  52  la.  161,  2  N.  W.  1093,  35  10  R.  I.  218, 14  Am.  Rep.  663;  Lancas- 
Am.  Rep.  263;  Wiley  v.  Locke,  81  Kan.  ter  Mills  v.  Merchants'  Cotton-Press, 
143, 105  Pac.  11,  19  Ann.  Cas.  241  and  etc.,  Co.,  89  Tenn-  1,  14  S.  W.  317,  24 
note,  24  L.R.A.(N.S.)  1117;  Lewis  v.  A.  S.  R.  586  and  note;  East  Tennessee, 
Louisville,  etc.,  R.  Co.,  135  Ky.  361,  etc.,  R.  Co.  v.  Kelly,  91  Tenn.  699,  20 
122  S.  W.  184,  21  Ann.  Cas.  527,  25  S.  W.  312,  30  A.  S.  R.  902,  17  L.R.A. 
L.RA.(N.S.)  938;  Carley  v.  Offutt,  691 ;  Hutchinson  v.  United  States  Exp. 
136  Ky.  212,  124  S.  W.  280, 136  A*.  S.  Co.,  63  W.  Va.  128,  59  S.  E.  949,  14 
R.  207,  26  LR.A(N.S.)  1114;  Thomas  L.R.A.(N.S.)  393. 

v.  Boston,  etc.,  R.  Corp.,  10  Mete.  9.  Generally  as  to  the  liability  of 
(Mass.)  472,  43  Am.  Dec.  444;  Al-  carriers  of  goods,  see  Carriers,  voL  4, 
drich  y.  Boston,  etc.,  R.  Co.,  100  Mass.  p.  696. 

986 


27  E.  C.  L.  WAREHOUSES  §  45 

goods  where  they  are  destroyed  by  an  act  of  God  without  contributing 
negligence  on  the  part  of  such  warehouseman.  If,  however,  his  neg- 
ligence commingled  with  and  operated  as  a  contributive  element,  prox- 
imate to  the  injury,  the  warehouseman  is  liable,  although  the  loss 
was  due  to  the  act  of  'God.  It  is  only  when  the  loss  is  by  the  act  of 
God  alone,  unmixed  with  any  negligence  of  the  defendant,  that  the 
defendant  is  immune.10  By  the  expression  "act  of  God"  is  denoted 
natural  accidents,  such  as  lightning,  earthquakes,  and  tempests.11  If 
a  warehouseman  is  dispossessed  of  goods  stored  with  him,  by  military 
power  or  overwhelming  force,  he  is  not  liable  to  the  depositor  if  due 
care  and  diligence  are  displayed  by  him.18 

45.  Degree  of  Care  Required. — While,  as  has  been  seen,  a  ware- 
houseman is  not  an  insurer  of  the  safety  of  goods  stored  with  him,1'  he 
is  nevertheless  required  to  exercise  a  reasonable  degree  of  prudence  for 
their  protection.14  Reasonable  care  has  been  defined  as  that  degree  of 
prudence  which  ah  ordinarily  careful  person  would  exercise  in  respect 
to  similar  property  owned  by  himself,1*  or  the  care  and  diligence 
which  ordinarily  prudent  warehousemen  are  accustomed  to  exercise 
under  similar  circumstances.16  The  general  rule  is  usually  held  to 
apply  to  all  classes  of  warehousemen,  whether  wharfingers,17  forward- 
ing merchants,  bonded  warehousemen,18  safe  deposit  companies,19 

10.  American  Brewing  Ass'n  v.  Tal-  Fleischman  v.  Southern  Ey.,  76  S.  C. 

bot,  141  Mo.  674,  42  S.  W.  679,  64  A.  237,  56  S.  E.  974,  9  L.B.A.(N.S.)  519; 

S.  B.  538.  Lancaster  Mills  v.  Merchants'  Cotton- 
Note:  136  A.  S.  R.  230.  Press,  etc.,  Co.,  89  Term.  1,  14  S.  W. 

11.  Pope  v.  Farmers'  Union,  etc.,  317,  24  A.  S.  B.  586  and  note;  Vin- 
Co.,  130  CaL  139,  62  Pac.  384,  80  A.  S.  cent  v.  Rather,  31  Tex.  77,  98  Am.  Dec. 
R.  87,  53  LJLA.  673  and  note.    And  516. 

see  Carriers,  vol.  4,  p.  708  et  seq.  Notes:  24  Am.  Dec.  145;  136  A.  S. 

1£  Note:  136  A.  S.  R.  23L  R.  223;  7  L.R.A.  53L 

13.  See  supra,  par.  44.  16.  Mayer  v.   Brensinger,  180   111. 

14.  Cussen  v.  Southern  California  110,  54  N.  E.  159,  72  A.  S.  R.  196; 
Sav.  Bank,  133  CaL  534,  65  Pac.  1099,  Hecht  v.  Boston  Wharf  Co.,  220  Mass. 
85  A.  S.  R.  221 ;  Denver,  etc.,  R.  Co.  v.  397,  107  N.  E.  990,  Ann.  Cas.  1917A 
Peterson,  30  Colo.  77,  69  Pac.  578,  97  445,  L.R.A.1915D  725. 

A.  S.  R.  76;  Allen  ▼.  Somers,  73  Conn.  16.  Barron  v.  Eldredge,  100  Mass. 

355,  47  Atl.  653,  84  A.  S.  R.  158,  52  455,  1  Am.  Rep.  126;  Levine  v.  Wolff, 

L.R.A.  106;  Mayer  v.  Brensinger,  180  78  N.  J.  L.  306,  73  Atl.  73,  138  A.  S. 

111.  110,  54  N.  E.  159,  72  A.  S.  R.  196  R.  617. 

and  note;  Wiley  v.  Locke,  81  Kan.  143,  Note:  63  A.  S.  R.  367. 

105  Pac.  U,  19  Ann.  Cas.  241  and  17.  Rodgers  v.  Stophel,  32  Pa.  St. 

note,  24  L.R.A.(N.S.)  1117;  Carley  v.  Ill,  72  Am.  Dec.  775;  Blin  v.  Mayo, 

Offutt,  136  Ky.  212,  124  S.  W.  280,  10  Vt.  56,  33  Am.  Dec.  175. 

136  A.   S.  R.  207,  26  L.RJL(N.S.)  Note:  24  Am.  Dec.  146. 
1114;  Willett  v.  Rich,  142  Mass.  356,  7 .     And  see  Wharves. 

N.  E.  776,  56  Am.  Rep.  684;  Levine  v.  18.  Note:  24  Am.  Dec.  146,  148. 

Wolff,  78  N.  J.  L.  306,  73  Atl.  73,  138  19.  Mayer  v.   Brensinger,   180   HI. 

A.  S.  R.  617;  Schwerin  v.  McKie,  51  110,  54  N.  E.  150,  72  A.  S.  R.  196  and 

N.  Y.  180,  10  Am.  Rep.  581 ;  Jones  v.  note. 

Morgan,  90  N.  Y.  4,  43  Am.  Rep.  131 :  Note:  136  A.  S.  R.  22L 
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stockyard  keepers,10  or  common  carriers  holding  goods  in  storage.1 
But  the  keeper  of  a  floating  warehouse  has  been  held  to  a  greater  de- 
gree of  care  than  an  ordinary  warehouseman,  because  his  employment 
has  been  thought  to  require  greater  skill.*  Reasonable  care  in  the 
protection  of  the  property  imports  that  such  care  shall  be  exercised  as 
is  commensurate  with  the  value  and  nature  of  the  goods.*  But  the 
aggregate  amount  of  property  stored  by  a  bailor  does  not  affect  the 
warehouseman's  duty,  for  the  owner  of  one  package  of  a  certain  class 
of  goods  is  entitled  to  as  much  consideration  as  the  owner  of  a  larger 
number  of  similar  packages.4  So  the  size  or  capacity  of  a  warehouse 
is  not  an  element  affecting  the  care  to  be  exercised,  for  the  care  re- 
quired is  the  same  whether  the  warehouseman  is  rich  or  poor.*  The 
liability  of  the  warehouseman  commences  when  he  assumes  control  of 
the  property,  and  terminates  upon  a  delivery  to  the  proper  person.* 
The  fact  that  the  goods  are  received  on  Sunday  does  not  relieve  the 
warehouseman  from  the  duty  of  giving  them  proper  care.1  The  uni- 
form warehouse  receipts  act  provides  that  a  warehouseman  shall  be 
liable  for  any  loss  or  injury  to  the  goods  caused  by  his  failure  to  exer- 
cise such  care  in  regard  to  them  as  a  reasonably  careful  owner  of  sim- 
ilar goods  wotdd  exercise,  but  he  shall  not  be  liable,  in  the  absence  of 
an  agreement  to  the  contrary,  for  any  loss  or  injury  to  the  goods  which 
could  not  have  been  avoided  by  the  exercise  of  such  care.*  The  stat- 
ute is  said  to  be  but  declaratory  of  the  common  law.0 

46.  Liability  for  Acts  of  Servants.— Under  the  general  doctrine  of 
respondeat  superior,  a  warehouseman  is  liable  for  the  axsts  of  his  serv- 
ants committed  in  the  course  of  their  employment.10  But  he  is  not 
liable  for  their  acts  unless  they  are  within  the  scope  of  employment.11 

20.  Union  Stock  Yards,  etc.,  Co.  v.  Co.  ▼.  St.  Paul  Cold  Storage  Ware- 

Mallory,  157  111.  664,  41  N.  E.  888,  48  house  Co.,  76  Minn.  445,  77  N.  W. 

A.  S.  R.  341.    And  see  supra,. par.  6.  977,  74  A.  S.  R.  516. 

1.  Mote  v.  Chicago,  etc.,  R.  Co.,  27  Note:  24  Am.  Dec.  153. 
la.  22,  1  Am.  Rep.  212;  Baltimore,  4.  Note:  24  Am.  Dec.  154. 

etc..  R.  Co.  v.  Schumacher,  29  Md.  168,  6.  Denver,  etc,  R.  Co.  v.  Peterson, 

96  Am.  Dec.  510;  Murray  v.  Interna-  30  Colo.  77,  69  Pac  578,  97  A.  S.  R. 

tional  Steamship  Co.,  170  Mass.  166, 48  76. 

N.  E.  1093,  64  A.  S.  R.  290;  East  Ten-  6.  Rodgers  v.  Stophel,  32  Pa.  St. 

nessee,  etc.,  R.  Co.  v.  Kelly,  91  Tenn.  Ill,  72  Am.  Dec  775. 

699,  20  S.  W.  312,  30  A.  S.  R.  902, 17  Notes:  24  Am.  Dec  149;  136  A.  S. 

L.R.A.  691  and  note;  Blumenthal  v.  R.  254. 

Brainerd,  38  Vt.  402,  91  Am.  Dec.  349.  7.  Note:  7  L.R.A.  529. 

Note:  24  Am.  Dec.  146.  8.  Note:  Ann.  Cas.  1917E  3L 

And  see  Carriers,  vol.  4,  p.  761  et      9.  Levine  v.  Wolff,  78  N.  J.  L.  306, 
sea  *  ->  *  ?3  AU  ?3>  13g  A  s  R  617.  Mortimer 

2.  Note:  24  Am.  Dec.  149.  v.  Otto,  206  N.  Y.  89,  99  N..E.  189, 

3.  Baltimore,  etc.,  R.  Co.  v.  Schu-  Ann.  Cas.  1914A  1121. 
madier,  29  Md.  168,  96  Am,  Dec.  510;       10.  Note:  136  A.  S.  R.  224. 
Barron  v.  Eldredge,  100  Mass.  455,  1       11.  Aldrich  v.  Boston,  etc.,  R.  Co., 
Am  Rep.  126;  Minnesota  Butter,  etc.,  100  Mass.  31,  1  Am.  Rep.  76,  97  Am. 
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Thus,  a  warehouse  keeper  is  not  liable  for  the  failure  of  his  servants 
to  remove  goods  from  the  warehouse  when  threatened  by  fire,  where 
the  fire  occurred  after  their  working  hours  and  the  removal  of  the 
goods  was  not  a  part  of  the  service  for  which  they  were  engaged.1*  Nor 
is  the  warehouseman  liable  for  the  theft  by  his  servant  of  the  goods  of 
a  depositor  unless  negligence  on  his  part  is  shown.18  So  an  assault 
without  provocation  upon  a  customer  is  not  a  part  of  a  servant's  em- 
ployment, and  the  warehouseman  is  not  generally  liable  therefor.14 
An  independent  contractor  is  to  be  distinguished  from  a  servant,  and 
if  property  in  a  warehouse  is  lost  solely  through  the  negligence  of  such 
a  contractor,  the  warehouseman  is  not  liable.16 

47.  Application  of  Doctrine  of  Proximate  Cause. — In  accordance 
with  the  fundamental  principle  of  law  that  in  order  to  maintain  an 
action  for  negligence  or  other  tortious  act,  the  injury  of  which  the 
plaintiff  complains  must  have  been  the  natural  and  probable  conse- 
quence of  the  wrongful  act  or  omission,10  the  owner  of  goods  deposited 
in  a  warehouse  cannot  recover  for  injuries  thereto,  unless  he  shows  that 
such  injuries  were  the  proximate  result  of  the  negligence  or  wrongful 
act  of  the  warehouseman.17  For  example,  the  fact  that  the  structure 
was  defective  does  not  render  the  keeper  of  the  warehouse  liable  for  the 
loss  of  the  goods  by  fire,  where  there  is  no  connection  between  the 
defect  and  the  fire.18  If,  however,  a  carrier  holding  goods  as  a  ware- 
houseman fails  to  deliver  the  property  upon  the  demand  of  the  own- 
er, and  the  structure  is  subsequently  destroyed  by  fire,  the  failure  to 
make  the  delivery  has  been  held  to  be  the  proximate  cause  of  the  loss 
of  the  goods.19  Where  the  warehouseman  agrees  to  keep  the  property 
in  a  specified  building,  but  places  it  in  another,  the  subsequent  destruc- 
tion of  the  property  in  the  substituted  building  is  ordinarily  deemed 

Dec.  74.    For  a  full  discussion  of  the  tor,   see  Independent   Contractors, 

employer's  liability  for  the  acts  of  his  vol.  14,  p.  79  et  seq. 

employees,  see  Master  and  Servant,  16.  See  Proximate  Cause,  vol.  22, 

vol.  18,  p.  775  et  seq.  p.  110  et  seq. 

12.  Aldrich  v.  Boston,  etc.,  R.  Co.,  17.  McLane  v.  Botsford  Elevator 
100  Mass.  31,  1  Am.  Rep.  76,  97  Am.  Co.,  136  Mich.  664,  99  N.  W.  875, 112 
Dec.  74.  A.  S.  R.  384;  East  Tennessee,  etc.,  R. 

Note:  19  Ann.  Cas.  244.  Co.  v.  Kelly,  91  Tenn.  699,  20  S.  W. 

13.  Jones  v.  Morgan,  90  N.  Y.  4,  43  312,  3*  A.  S.  R.  902  and  note,  17 
Am.  Rep.  131;   Schmidt  v.  Blood,  9  L.R.A.  691. 

Wend.  (N.  Y.)  268, 24  Am.  Dec.  143.  Note:  24  Am.  Dec.  169. 

14.  Fairbanks  v.  Boston  Storage  18.  Lancaster  Mills  v.  Merchants* 
Warehouse  Co.,  189  Mass.  419,  75  N.  Cotton-Press,  etc.,  Co.,  89  Tenn.  1,  14 
E.  737,  109  A.  S.  R.  646,  13  L.R.A.  S.  W.  317,  24  A.  S.  R.  586. 

(N.S.)  422.  19.  Union   Pac.   R.    Co.   v.   Mover, 

15.  Brunswick  Grocery  Co.  v.  Bruns-  40  Kan.  J84,  19  Pac.  639, 10  A.  S.  R. 
wick,  etc.,  R.  Co.,  106  Ga.  270,  32  S.  E.  183 ;  East  Tennessee,  etc.,  R.  Co.  v. 
92,  71  A.  S.  R.  249.    Generally  as  to  Kelly,  91  Tenn.  699,  20  S.  W.  312,  30 
the  liability  of  an  employer  for  the  A.  S.  R.  902,  17  L.R.A.  691. 
negligence  of  an  independent  contrac- 
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the  proximate  result  of  the  wrongful  conduct  of  the  warehouseman, 
and  the  latter  is  liable  without  further  proof  of  negligence.**  In  some 
jurisdictions,  however,  it  has  been  held  that  a  fire  for  which  the  ware- 
houseman is  not  responsible  is  an  intervening  cause  and  that  the 
warehouseman  is  not  liable  merely  because  he  has  wrongfully  changed 
the  place  of  storage.1  So  it  has  been  decided  that  where  an  elevator 
company  neglects  to  clip  and  ship  oats  at  the  time  agreed  upon  with 
the  owner,  as  a  result  of  which  they  remain  in  its  elevator,  where  they 
are  destroyed  by  the  accidental  burning  of  the  building,  the  negli- 
gence of  the  company  in  failing  to  ship  the  grain  promptly  is  not  the 
proximate  cause  of  its  loss.8 

48.  Contributory  Negligence  of  Depositor  as  Defense. — As  in  other 
actions  of  negligence  where  statutory  enactments  have  not  interfered, 
the  contributory  negligence  of  the  depositor  is  generally  a  bar  to  the 
recovery  of  damages  from  a  warehouseman  who  has  been  guilty  of  neg- 
ligence in  the  care  of  stored  property.8  Thus,  it  has  beon  held  that 
when  the  bailor  learns  that  his  property  has  been  taken  from  the  ware- 
house and  placed  in  the  street,  he  cannot  recover  of  the  warehouseman 
such  damages  as  are  sustained  through  his  subsequent  failure  to  take 
proper  care  of  the  goods.4  Nor  can  the  owner  complain  because  his 
goods  are  stored  in  an  improperly  constructed  warehouse,  if  he  assents 
to  the  place  of  storage  with  knowledge  of  its  condition.*  But  it  is  gen- 
erally held  that,  to  relieve  the  warehouseman  from  liability,  it  is  essen- 
tial that  the  depositor  know,  not  only  the  defective  condition  of  the 
warehouse,  but  also  that  the  condition  was  such  that  the  safety  of  his 
property  is  endangered,6  and  the  fact  that  the  owner  has  an  opportun- 
ity to  inspect  and  ascertain  the  condition  of  the  property  or  of  the 
building  wherein  it  is  stored  does  not  excuse  the  negligence  of  the 
keeper  of  the  warehouse.7  For  example,  the  fact  that  one  knows  the 
condition  and  location  of  the  warehouse  does  not  place  on  him  an 
assumption  of  the  risk  of  injury  from  a  high  tide,  or  relieve  the  ware- 
houseman of  liability  for  negligence  in  leaving  the  property  in  dan- 
ger thereof.8      So,  too,  the  delay  of  the  owner  in  demanding  the  re- 

20.  Mortimer  v.  Otto,  206  N.  Y.  89,  Negligence,  vol.  20,  p.  99  et  seq. 

99  N.  E.  189,  Ann.  Cas.  1914A  1121.  4.  Notes:  24  Am.  Dec.  158;  136  A. 

Note:  19  Ann.  Cas.  245.  S.  R.  251,  252. 

And  see  infra,  par.  59.  5.  Parker  v.  Union  lee,  etc.,  Co.,  59 

1.  Notes:  136  A.  S.  B.  236;  19  Ann.  Kan.  626,  54  Pac.  672,  68  A.  S.  R.  383. 
Cas.  246.  Notes:  24  Am.  Dec.  158;  52  L.R.A. 

2.  McLane  v.  Botsf  ord  Elevator  Co.,  106. 

136  Mich.  664,  99  N.  W.  875,  112  A.  6.  Note:  136  A.  S.  R.  252. 

S.  R.  384.  7.  Note:  90  A.  S.  R.  298. 

3.  Parker  v.  Union  Ice,  etc.,  Co.,  8.  Hecht  v.  Boston  Wharf  Co.,  220 
59  Kan.  626,  54  Pac.  672,  68  A.  S.  R.  Mass.  397,  107  N.  E.  990,  Ann.  Cas, 
383.    For  a  full  discussion  of  contrib-  1917A  445,  L.R.A.1915D  725. 

utory    negligence    as   a    defense,    see 
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tarn  of  the  property  is  not  generally  such  negligence  as  will  excuse 
the  warehouseman  from  responsibility  for  its  loss.9 

49.  Criminal  Liability. — The  statutes  of  the  various  states  relating 
to  the  business  of  warehousing  frequently  make  it  an  indictable  offense 
for  a  warehouseman  to  violate  the  provisions  of  such  statutes  as  to  the 
form  and  oontents  of  warehouse  receipts,10  to  issue  a  receipt  for  goods 
not  actually  in  store,11  to  deliver  goods  without  requiring  the  return  of 
the  negotiable  receipt  which  was  issued  at  the  time  of  their  deposit,1* 
or  unlawfully  to  sell  stored  goods  for  which  he  has  issued  a  receipt.18 
Under  general  criminal  statutes  relating  to  larceny,  a  warehouseman 
may  be  guilty  of  larceny  as  a  bailee,  if  he  wrongfully  disposes  of  the 
stored  goods.  Intent  is  an  essential  element  of  the  crime  of  larceny,14 
but,  under  the  statutes  particularly  relating  to  warehousemen,  intent 
is  not  necessarily  an  element  of  the  offense.  Such  acts  are  enacted  for 
the  protection  of  the  public  as  well  as  the  parties  to  the  receipt,  and 
under  a  criminal  statute  forbidding  the  issuance  of  receipts  without 
the  deposit  of  equivalent  goods,  it  is  held  that  the  absence  of  intent  to 
defraud  a  transferee  of  the  receipt  is  not  a  bar  to  a  prosecution.1*  So, 
too,  on  the  trial  of  an  indictment  against  a  warehouseman  for  unlaw- 
fully disposing  of  stored  goods  for  which  he  had  issued  a  receipt,  it 
has  been  held  that  the  motive  or  intent  with  which  the  sale  was  made 
constituted  no  defense.10  The  question  of  intent  may,  however,  be 
relevant  as  bearing  on  the  severity  of  the  punishment  to  be  adminis- 
tered in  case  of  a  conviction.17  Certain  criminal  statutes  are  aimed 
particularly  at  cold  storage  warehouses,  such,  for  instance,  as  regula- 
tions prohibiting  the  keeping  of  foods  in  such  places  for  longer  than 
a  prescribed-  period.18 

Liability  in  Particular  Instances 

50.  Injury  to  Goods  in  Cold  Storage. — Like  other  warehousemen, 
the  proprietor  of  a  cold  storage  warehouse  is  required  to  exercise  rea- 
sonable care  for  the  preservation  of  food  placed  therein.19    From  the 

9.  Mote  v.  Chicago,  etc.,  B.  Co.,  27  81  N.  W.  750,  48  L.B.A.  92.  And  see 
la.  22,  1  Am.  Bep.  212.  Labcbnt,  vol.  17,  pp.  24,  42. 

10.  State  v.  Henzel,  17  Idaho  725,  15.  Sykes  ▼.  People,  127  111.  117, 19 
107  Pac.  67,  27  L.R.A.(N.S.)  159  and   N.  E.  705,  2  L.R.A.  461. 

note.     Generally  as  to  the  issuance,  Notes:    7   L.R.A.    532;    27    L.B.A. 

form  and  contents  of  warehouse  re-  (N.S.)  160. 

ceipts,  see  snpra,  par.  17  et  seq.  16.  State  v.  Henzell,  17  Idaho  725, 

11.  Sykes  v.  People,  127  111.  117, 19  107  Pac  67,  27  L.B.A.(N.S.)  159  and 
N.  E.  705,  2  L.B.A.  461.  note. 

Note:  2T7  L.R.A.(N.S.)  160.  17.  Sykes  v.  People,  127  HI.  117, 

12.  See  supra,  par.  43.  19  N.  E.  705,  2  L.B.A.  461. 

13.  State  v.  Henzell,  17  Idaho  725,  18.  People  v.  Wendel,  217  N.  Y.  260, 
107  Pac.  67,  27  L.B.A.(N.S.)  159  and  111  N.  E.  846,  Ann.  Cas.  1916B  701. 
note.  Note :  Ann.  Cas.  1918C  896. 

14.  State  v.  Cowdery,  79  Minn.  94,  19.  Marks  v.  New  Orleans  Cold  Stor- 
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nature  of  such  storage,  the  warehouseman  impliedly  warrants  that  he 
will  maintain  a  temperature  in  the  building  which  is  proper  for  the 
preservation  of  the  property,20  and  liability  for  default  in  this  duly  is 
imposed  on  the  warehouseman  unless  he  avoids  it  by  stipulation  with 
the  owner  of  the  goods.1  But,  in  the  absence  of  express  agreement, 
the  warehouseman  is  required  to  maintain  only  such  temperature  as 
is  usually  maintained  in  cold  storage  rooms  and  generally  thought  to 
be  sufficient9  A  "freezing"  is  to  be  distinguished  from  "cold  stor- 
age/' and  the  keeper  of  an  ordinary  cold  storage  plant  is  not  required 
by  the  law  to  have  a  freezing  temperature.9  The  obligation  as  to  tern* 
perature  may  be  affected  by  contract  of  the  parties/  or  if  the  bailor 
has  full  control  over  the  temperature  of  the  compartment  ii>  which  he 
places  his  property.6  The  maintenance  of  the  proper  temperature, 
however,  is  not  the  sole  duty  of  the  proprietor  of  a  cold  storage  plant. 
In  addition,  his  building  must  be  reasonably  safe  against  ordinary 
occurrences,  and  he  is  liable  where  injury  results  from  a  lack  of  reason- 
able care  and  diligence  in  its  construction.6  There  may  be  a  liability 
if  food  in  storage  becomes  tainted  by  odors  from  other  articles  neg- 
ligently stored  near  it,  or  from"  improper  woods  or  materials  used  in 
the  construction  of  the  store  room.7  So,  too,  if  the  warehouseman  neg- 
ligently omits  to  give  the  food  proper  ventilation  or  permits  moisture 
to  collect  thereon,  he  may  be  liable  for  ensuing  damage.8 

51.  Theft  of  Goods. — A  warehouseman  is  bound  to  exercise  reason- 
able care  to  avoid  the  theft  of  the  stored  goods.6  Thus,  a  safety  deposit 
company  may  be  liable  as  a  warehouseman  for  the  loss  of  valuables  if 
they  are  stolen  through  any  negligence  on  its  part.10    Such  a  company 

age  Co.,  107  La.  172,  31  So.  671,  90       6.  Note:  Ann.  Cas.  1916A  535. 

A.  S.  R.  285  and  note,  57  L.R.A.  271.       7.  Smith  v.  Diamond  Ice,  etc.,  Co., 

Notes :  90  A.  S.  R.  297 ;  52  L.R.A.  65  Wash.  576, 118  Pac.  646,  38  L.R.A. 
106;  38  L.R.A.(N.S.)  994;  Ann.  Cas.  (N.S.)  994  and  note;  Perry  v.  Dia- 
1916A  534;  Ann.  Cas.  1918C  896.  mond  Ice,  etc.,  Co.,  92  Wash.  105,  158 

20.  Sutherland  v.  Albany  Cold  Stor-  Pac.  1008,  Ann.  Cas.  1918C  891. 
age,  etc.,  Co.,  171  N.  Y.  269,  63  N.  E.       Notes:  90  A.  S.  R.  297;  136  A.  S.  R. 
1100,  89  A.  S.  R.  815.  235;  52  L.R.A.  107;  Ann.  Cas.  1916A 

Notes:  90  A.  S.  R.  296;  136  A.  S.   535. 
R.   234;  52  L.R.A.  107;   38  L.R.A.       8.  Notes:  90  A.  S.  R.  297;  136  A.  S. 
(N.S.)  994;  Ann.  Cas.  1916A  534.        R.   235;   52  LJLA.   107;   Ann.  Cas. 

1.  Note:  Ann.  Cas.  1916A  534.  1916A  536. 

2.  Allen  v.  Somers,  73  Conn.  355,  47  9.  Burnell  v.  New  York  Cent.  R.  Co., 
Atl.  653,  84  A.  S.  R.  158,  52  L.R.A.  45  N.  Y.  184,  6  Am.  Rep.  61. 

106.  Note:  136  A.  S.  R.  228. 

Note:  Ann.  Cas.  1916A  534.  10.  Cussen  y.   Southern   California 

3.  Allen  v.  Somers,  73  Conn.  355,  Sav.  Bank,  133  Cal.  534,  65  Pae.  1099, 
47  Atl.  653,  84  A.  S.  R.  158,  52  L.R.A.  85  A.  S.  R.  221  and  note;  Mayer  v. 
106.  Brensinger,  180  HI.  110,  54  N.  E.  159, 

Notes:  90  A.  S.  R.  297;  136  A.  S.  R.  72  A.  S.  R.  196  and  note;  Pittsburgh 

234;  Ann.  Cas.  1916 A  534.  Safe  Deposit  Co.  v.  Pollock,  85  Pa.  St. 

4.  See  infra,  par.  57.  391,  27  Am.  Rep.  660. 

5.  Note:  Ann.  Cas.  1916 A  535.  Note:  136  A.  S.  R.  221. 
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is  required  to  use  that  degree  of  care  in  the  safekeeping  of  property 
which  is  demanded  from  a  bailee  for  hire  in  the  keeping  of  valuable 
property.  It  must  use  such  care  in  the  protection  of  the  property  from 
thieves  without  and  thieves  within,  in  the  selection  of  its  employees, 
and  in  the  supervision  of  their  conduct.11  But  the  proprietor  of  a 
warehouse  does  not,  in  the  absence  of  special  agreement,  insure  depos- 
itors against  loss  by  theft,  and,  in  the  absence  of  negligence,  he  is  not 
liable  therefor.18  Nor  is  he  liable  for  goods  stolen  by  his  servants  un- 
less his  negligence  has  contributed  to  the  theft11  Moreover,  it  has 
been  held  that  after  a  theft  without  negligence  on  his  part,  he  is  not 
required  to  go  in  pursuit  of  the  property  or  to  expend  time,  labor  or 
money  in  endeavoring  to  regain  it14  Evidence  merely  of  a  theft  of 
the  goods  is  not  generally  sufficient  to  charge  the  bailee  with  negli- 
gence,16 and  the  burden  is  upon  the  owner  to  produce  evidence  show- 
ing negligence.16  While  the  building  used  for  the  storage  of  goods 
must  be  reasonably  fit  for  such  purpose,  the  warehouseman  is  not  re- 
quired by  the  law  to  furnish  a  burglar  proof  structure,17  and  it  has 
been  held  that  an  express  company  is  not  charged  with  negligence 
merely  because  it  left  goods  after  their  carriage  in  the  freight  room 
of  the  railway  station*  instead  of  removing  them  to  a  special  room  for 
the  storage  of  express  packages.18  The  keeping  of  a  watchman  for  the 
protection  of  stored  property  does  not  conclusively  establish  the  care 
of  the  warehouseman ;  and,  on  the  other  hand,  the  failure  to  keep  such 
a  guard  does  not  establish  his  negligence.19 

52.  Injury  by  Flood*-^The  proprietor  of  a  warehouse  does  not  war- 
rant that  goods  stored  therein  will  not  sustain  damage  from  an  un- 
expected flood;  but  his  duty  is  fulfilled  if  he  exercises  reasonable 
care  to  protect  the  property  from  water.*0  Thus,  if  an  unprecedented 
flood  or  tide  enters  the  warehouse  before  the  proprietor  has  a 
reasonable  opportunity  to  remove  the  goods,  and  no  negligence  on 

11.  Cussen  v.   Southern   California  31  Am.  Rep.  467. 

Sav.  Bank,  133  Cal.  534,  65  Pac  1099,  Note:  136  A.  S.  B.  228. 

85  A.  S.  B.  221.  16.  See  infra,  par.  64. 

12.  Mote  v.  Chicago,  etc,  B.  Co.,  27  17.  Hutchinson  v.  United  States 
la.  22,  1  Am.  Bep.  212;  Sehmidt  v.  Exp.  Co.,  63  W.  Va.  128,  59  S.  E.  949, 
Blood,  9  Wend.  (N.  Y.)  268,  24  Am.  14  L.B.A.(N.S.)  393. 

Dee.  143  and  note;  Claffln  v.  Meyer,  75  Note:  136  A.  S.  B.  228. 

N.  Y.  260,  31  Am.  Bep.  467;  Blumen-  18.  Hutchinson    v.    United    States 

thai  v.  Brainerd,  38  Vt  402,  91  Am.  Express  Co.,  63  W.  Va.  128,  59  S.  E. 

Dee.  349;  Hutchinson  v.  United  States  949,  14  L.B.A.(N.S.)  393. 

Exp.  Co.,  63  W.  Va.  128,  59  S.  E.  949,  19.  Note:  136  A.  S.  B.  240. 

14  L  B.A.(N.S.)  393.  20.  Hecht  v.  Boston  Wharf  Co.,  220 

Note:  136  A.  S.  B.  225,  228.  Mass.  397,  107  N.  E.  990,  Ann.  Cas. 

13.  Sehmidt  v.  Blood,  9  Wend.  (N.  1917A  445,  L.B.A.1915D  725  and  note; 
Y  )  268,  24  Am.  Dec.  143  and  note.  American  Brewing  Ass'n  v.  Talbot,  141 

14.  Note:  136  A.  S.  B.  228.  Mo.  674,  42^8.  W.  679,  64A.lt 

15.  Claflin  v.  Meyer,  75  N.  Y.  260,  538. 
B.  C.  L.  Vol.  XXVII.— 63.         993 
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his  part  is  shown,  he  is  not  liable.1  But  the  plea  that  an  injury  is 
the  result  of  an  "act  of  God"  will  not  avail  a  warehouseman  where  his 
own  neglect  contributes  to  the  injury,  as  where  he  has  a  reasonable 
opportunity  to  remove  the  endangered  goods  to  a  place  of 'safety  and 
fails  to  embrace  the  opportunity.2  Even  in  a  calamity  produced  by  a 
flood,  a  warehouseman  is  bound  to  exercise  care  commensurate  with 
the  exigencies  of  the  situation.1  Ordinarily,  during  the  early  stages 
of  a  flood,  it  may  reasonably  be  anticipated  that  serious  difficulty  will 
not  arise,  and  at  such  times  the  warehouseman  is  not  necessarily  guilty 
of  negligence  if  he  omits  to  remove  the  stored  goods.  And  when  it 
appears  that  there  is  danger  of  water  reaching  the  goods  the  ware-  ' 
houseman  ordinarily  performs  his  duty  by  moving  the  goods  to  an 
upper  story  of  the  building ;  he  is  not  generally  expected  to  anticipate 
that  the  flood  will  cause  the  building  to  collapse.4 

53.  Loss  or  Injury  by  Fire. — As  already  seen,  the  keeper  of  a  ware- 
house, in  the  absence  of  contract  to  that  effect,  does  not  insure  the  de- 
positor that  the  goods  will  not  be  damaged,5  and  in  case  of  a  fire  in  the 
building,  he  is  liable,  as  a  general  proposition,  only  when  negligence 
on  his  part  or  on  the  part  of  his  servants  is  shown.6  The  law  requires 
that  a  warehouseman  shall  furnish  a  building  for  the  storage  of  prop- 
erty, which  is  reasonably  fit  and  safe  for  such  purposes ; 7  bui,  unless  he 
assumes  such  a  duty  by  contract  with  the  depositor,8  he  is  not  required 
to  store  the  goods  in  a  fireproof  building.9  A  warehouseman  is,  how- 
ever, required  to  exercise  reasonable  care  to  protect  the  stored  goods 
from  fire,  and  will  be  liable  for  loss  or  injury  resulting  from  failure  to 

1.  Hecht  v.  Boston  Wharf  Co.,  220  (Mass.)  263,  61  Am.  Dec  423;  Yazoo, 
Mass.  397;  107  N.  E.  990,  Ann.  Cas.  etc.,  B.  Co..  v.  Hughes,  94  Miss.  242, 
1917A  445  and  note,  L.R.A.1915D  725  47  So.  662,  22  L.R.A.(N.S.)  975 ; 
and  note;  American  Brewing  Ass'n  v<  Lamb  v.  Camden,  etc.,  R.,  etc.,  Co.,  48 
Talbot,  141  Mo.  674,  42  S.  W.  679,  64  N.  Y.  271,  7  Am.  Rep.  327;  Turpentine 
A.  S.  R.  538.  v.  Wilmington,  etc.,  R.  Co.,  100  N.  C. 

Note :  24  Am.  Dec.  158.  375,  6  S.  E.  116,  6  A.  S.  R.  602. 

2.  Merchants'  etc.,  Transp.  Co.  v.  Notes:  24  Am.  Dec.  155;  92  A.  S.  R. 
Story,  50  Md.  4,  33  Am.  Rep.  293.         640;   136"  A.   S.   R.  227;   Ann.   Cas. 

Notes:   136  A.   S.  R.  244;   L.R.A  1914A  1123. 

1915D  726;  Ann.  Cas.  1917A  450.  See  infra,  par.  64. 

3.  Note:  136  A.  S.  R,  231.  7.  Levine  v.  Wolff,  78  N.  J.  L.  306, 

4.  American  Brewing  Ass'n  v.  Tal-  73  Atl.  73,  138  A.  S.  R.  617;  Lancas- 
bot,  141  Mo.  674,  42  S.  W.  679,  64  A.  ter  Mills  v.  Merchants'  Cotton-Press, 
S.  R.  538.  etc.,  Co.,  89  Tenn.  1,  14  S.  W.  317,  24 

5.  See  supra,  par.  44.  A.  S.  R.  586. 

6.  Rice  v.  Nixon,  97  Ind.  97,  49  Am.  Note :  136  A.  S.  R.  226. 
Rep.  430 ;  Denton  v.  Chicago,  etc.,  R.  8.  See  infra,  par.  59. 

Co.,  52  la.  161,  2  N.  W.  1093,  35  Am.       9.  Wiley  v.  Locke,  81  Kan.  143,  105 
Rep.  263 ;  Wiley  v.  Locke,  81  Kan.  143,  Pac.  11, 19  Ann.  Cas.  241  and  note,  24 
105  Pac.  11, 19  Ann.  Cas.  241  and  note,  L.R.A. (N.S.)   1117. 
24  L.R.A.(N.S.)  1117;  Norway  Plains       Notes:  24  Am.  Dec.  155;  136  A.  S. 
Co.  v.  Boston,  etc.,  R.   Co.,  1  Grav  R.  226.     ' 
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exercise  such  care.10  Thus  if  the  building  is  close  to  a  railroad  or  other 
place  where  sparks  are  likely  to  cause  a  fire  and  the  warehouseman 
neglects  to  guard  against  the  entry  of  sparks  into  the  building  and 
keeps  inflammable  materials  in  a  dangerous  place,  a  charge  of  negli- 
gence may  be  sustained.11  So  a  warehouseman  who  permits  combus- 
tible material  to  accumulate  in  or  near  the  structure  may  be  liable 
though  it  is  not  placed  there  with  his  consent.12  The  storage  of  explo- 
sives with  other  goods  is  also  generally  considered  to  be  a  sufficient 
basis  for  a  charge  of  negligence.11  The  obligation  imposed  on  a  ware- 
houseman of  exercising  due  care  for  the  safety  of  the  stored  goods  may 
well  require  that  he  exercise  reasonable  efforts  to  remove  them  to  a 
place  of  safety  when  they  are  endangered  by  fire.14  But  a  warehouse- 
man, in  case  of  a  dangerous  fire,  is  not  bound  to  act  upon  the  sugges- 
tion of  the  owner  as  to  the  best  means  of  saving  the'  goods.  If  an 
honest  and  reasonable  effort  is  made  in  good  faith  by  the  warehouse- 
man and  his  servants,  suggested  at  the  time  as  the  best  line  of  action 
to  be  pursued,  it  exonerates  him  from  liability  for  loss,  although  it 
subsequently  appears  that  a  different  course  would  have  been  better.16 
54.  Injury  Caused  by  Vermin,  Weevil,  etc. — A  warehouseman,  by 
virtue  of  his  duty  to  exercise  reasonable  care,  is  bound  to  take  such 
steps  as  are  usually  taken  by  reasonably  prudent  warehousemen  to 
guard  the  stored  goods  against  rats  or  mice,  but,  not  being  an  insurer^ 
he  is  not  liable  for  damage  from  such  a  cause,  if  he  has  taken  ordi- 
nary precautions  to  prevent  the  loss.  The  warehouseman  who  uses 
traps,  and  either  cats  or  dogs,  and,  in  such  stores  as  the  character  of 
the  goods  stored  renders  them  safe  from  the  mephitic  emanations  of 
the  decomposing  bodies,  poison,  will  not  be  held  liable  for  the  damage 
caused  by  rats  and  mice.16  A  warehouse  proprietor  is  also  bound  to 
exercise  reasonable  prudence  to  avoid  injury  to  stored  cereals  through 
weevil  or  other  insects,  but  he  does  not  insure  the  storer  against  loss 
from  such  a  cause.  When  the  weevil  makes  its  appearance  in  a  grain 
elevator,  it  is  incumbent  on  the  owners  to  use  ordinary  care  to  eradi- 
cate it  and  prevent  it  from  getting  into  the  wheat  of  a  customer  stored 
in  a  separate  bin.  But  if  the  customer  allows  the  wheat  to  remain  in 
the  elevator  after  the  owners  have  taken  all  ordinary  precautions,  and 

'  10.  Wilson   v.   California  Cent.   R.  Pac.  11, 19  Ann.  Cas.  241  and  note,  24 

Co.,   94   Cal.   166,   29   Pac.   861,   17  L.R.A.(N.S.)  1117. 

UR.A.  685;  Wiley  v.  Locke,  81  Kan.  Note:  24  Am.  Dec.  155. 

143, 105  Pac.  11, 19  Ann.  Cas.  241  and  13.  Note :  136  A.  S.  R.  239. 

note,  24L.R.A.(N.S.)  1117 ;  Vincent  v.  14.  Note:  136  A.  S.  R.  243. 

Rather,  31  Tex.  77,  98  Am.  Dec.  516.  15.  Turrentine  v.  Wilmington,  etc., 

11.  Hunting  Elevator   Co.   v.   Bos-  R.  Co.,  100  N.  C.  375,  6  S.  E.  116,  6 
worth,  179  U.  S.  415,  21  S.  Ct.  183,  A.  S.  R.  602. 

45  U.  S.  (L.  ed.)  256;  Gulf  Compress  Note:  136  A.  S.  R*  228:  19  Ann. 

Co.  v.  Harrington,  90  Ark.  256,  119  Cas.  244.                                * 

S.  W.  249,  23  L.R.A.(N.S.)  1205.  16.  Notes:  24  Am.  Dec.  155;  136  A. 

12.  Wiley  v.  Locke,  81  Kan.  143, 105  S.  R.  231. 
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have  notified  him  of  the  trouble  and  given  him  an  opportunity  to 
remove  the  grain,  he  cannot  complain  if  subsequently  it  is  injured  by 
the  weevil.17 

55.  Loss  or  Injury  Due  to  Defective  Premises. — A  warehouseman  is 
bound  to  furnish  a  structure  for  the  storage  of  goods  which  is  reason- 
ably fit  for  such  purpose,  and  he  may  be  liable  for  ensuing  damages 
if  the  goods  are  not  properly  protected  from  the  weather.18  His  build- 
ings should  be  reasonably  or  ordinarily  safe  against  ordinary  and 
common  occurrences,  but  he  is  not  required  to  construct  them  so  that 
they  are  secure  against  all  possible  contingencies.19  A  warehouseman 
is  not  liable  for  injuries  to  stored  goods  occasioned  through  the  fall  of 
the  roof,  unless  the  defect  in  the  structure  was  known  to  him  or  should 
have  been  discovered  by  an  exercise  of  reasonable  care.*0  But  if  the 
owner  of  the  warehouse  knows  its  defective  condition  and  permits  it 
to  be  used  for  heavy  storage,  liability  may  be  imposed  on  him.  While 
ordinarily  no  presumption  of  negligence  arises  from  the  loss  of  stored 
goods,  it  is  generally  held  that  the  unexplained  collapse  of  a  ware- 
house creates  a  prima  facie  case  of  negligence  under  the  doctrine -of 
res  ipsa  loquitur.1 

j  56.  Personal  Injuries. — The  owner  of  a  warehouse  is  bound  to  use 
reasonable  care  to  keep  his  premises  and  the  approaches  thereto  safe.* 
If  found  to  be  negligent  in  this  duty/  he  may  be  liable  for  personal 
injuries  sustained  by  a  customer  or  other  person  lawfully  upon  the 
premises.8  Thus,  when  a  bale  of  cotton  is  temporarily  placed  on  the 
sidewalk  awaiting  deposit  in  the  warehouse,  and  it  falls  and  injures  a 
person,  the  warehouseman  may  be  liable.4  So,  too,  if  property  is  neg- 
ligently stored  in  the  building  so  that  it  falls  and  causes  a  personal  in- 
jury, the  keeper  of  the  warehouse  may  be  liable.4  And  the  owner  of 
the  structure,  who  leases  it  for  heavy  storage,  knowing  that  there  are 
defects  in  it  which  render  it  unfit  for  such  purpose,  may  be  liable  for 
the  injuries  sustained  by  an  employee  through  its  fall.4  In  the  oper- 
ation of  a  grain  elevator,  the  owner  thereof  must  use  reasonable  care 
that  injury  be  not  occasioned  to  its  employees 7  or  to  other  persons  who 

17.  Carley  v.  Offutt,  136  Ky.  212,  3.  Nave  v.  Flack,  00  Ind.  205,  46 
124  S.  W.  280,  136  A.  S.  R.  207  and  Am.  Rep.  205.  Generally  as  to  the 
note,  26  L.R.A.(N.S.)  1114  and  note,   duty  of  owners  or  occupants  of  prem- 

18.  Note:  24  Am.  Dec.  158.  ises  to  persons  entering  thereon,  see 

19.  Note:  136  A.  S.  R.  218.  Negligence,  vol.  20,  p.  65  et  seq. 

20.  Moulton  y.  Phillips,  10  R.  I.  218,  4.  Maddoz  v.  Cunningham,  68  Oa. 
14  Am.  Rep.  663.  431,  45  Am.  Rep.  500. 

Note:  136  A.  S.  R.  219.  5.  Mallory  v.  Smith,  76  Tex.  262, 13 

1.  Note:   136   A.   S.   R.   218,  220.   S.  W.  199, 18  A.  S.  R.  40. 

And  see  generally,  Negligence,  vol.  6.  Godley  v.  Haggerty,  20  Pa.  St. 

20,  p.  184  et  seq.  387,  59  Am.  Dec.  731  and  note. 

2.  Nave  v.  Flack,  90  Ind.  205,  46  7.  Peterson  v.  Merchants'  Elevator 
Am.  Rep.  205.  Co.,  Ill  Minn.  105,  126  N.  W.  534, 

Note:  136  A.  S.  R.  217.  137  A.  S.  R.  537, 27  L.R.A.(N.S.)  816. 
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are  lawfully  in  proximity  to  its  appliances.8  If  the  premises  are  actu- 
ally dangerous,  the  fact  that  no  one  has  before  received  an  injury  does 
not  necessarily  relieve  the  proprietor  of  the  warehouse  from  liabil- 
ity.9 But  a  storage  warehouse  company  does  not  contract  with  a  cus- 
tomer to  protect  him  while  on  the  premises  from  the  personal  violence 
of  its  employees;  and  the  company  is  not  generally  liable  for  an  as- 
sault committed  by  an  employee  without  provocation.10 

Liability  as  Affected  by  Statute  or  Contract 

57.  Limitation  of  Liability. — Warehousemen  are  frequently  per- 
mitted to  insert  clauses  in  their  receipts  which  impose  certain  duties 
on  the  depositor,  or  which  limit  the  liability  of  the  warehouseman  in 
case  of  injury  or  destruction  to  the  goods/1  except  as  to  a  loss  occurring 
through  fraud  or  want  of  good  faith.1*  Thus,  a  warehouseman  may 
limit  his  liability  for  loss  or  deterioration  caused  by  the  inherent  qual- 
ities in  the  articles  stored  or  by  defects  in  the  vessels  containing 
them.19  When  the  owner  of  stored  goods  receives  and  accepts  a  re- 
ceipt with  conditions  or  limitations  affecting  the  liability  of  the  ware- 
houseman, he  is  ordinarily  bound  thereby.14  It  is  generally  held 
that  warehousemen  differ  from  common  carriers  with  respect  to  re- 
lieving themselves  from  liability  for  their  negligent  acts,  carriers 
being  bound  to  accept  all  goods  properly  presented  for  shipment,  while 
a  warehouseman  is  generally  permitted  to  refuse  goods  and  may  im- 
pose such  conditions  as  he  wishes  on  an  acceptance.19  Some  courts, 
however,  deny  the  power  of  a  warehouseman  to  insert  provisions  in 
the  receipt  which  will  relieve  him  from  the  consequences  of  his  own 
negligence.19  But,  assuming  the  power  of  a  warehouseman  to  exempt 
himself  from  liability  arising  from  his  own  negligent  conduct,  it  is 
clear  that  the  courts  will  strictly  construe  the  exemption  clause  and 
will  not  allow  the  exemption,  unless  the  contract  plainly  shows  that  it 
is  the  intention  of  the  parties  to  relieve  the  warehouseman  from  the 

8.  O'Leary  v.  Brooks  Elevator  Co.,  Co.,  83  Mo.  112,  53  Am.  Rep.  558. 

7  N.  D.  554,  75  N.  W.  919,  41  L.R.A.  13.  Taussig  v.  Bode,  134  CaL  260, 
677  66  Pae.  259,  86  A.  S.  B.  250, 54  L.R.A. 

9.  Nave  v.  Flack,  90  Ind.  205,  46  774. 

Am.  Rep.  205.  14.  Taussig  v.  Bode,  134  Cal.  260, 

10.  Fairbanks  v.  Boston  Storage  66  Pae.  259,  86  A.  S.  R.  250,  54 
Warehouse  Co.,  189  Mass.  419,  75  N.  L.R.A.  774;  Minnesota  Butter,  etc., 
B.  737,  109  A.  8.  R.  646,  13  L.R.A.  Co.  v.  St.  Paul  Cold  Storage  Ware- 
(N  S  )  422.  house  Co.,  75  Minn.  445,  77  N.  W.  977, 

1L  Taussig  v.  Bode,  134  Cal.  260, 66  74  A.  S.  R.  515. 

Pae  259,  86  A.  S.  R.  250,  54  L.R.A.  Note:  136  A.  S.  R.  247. 

774;  Wells  v.  Porter,  169  Mo.  252>  69  15.  Taussig  v.  Bode,  134  Cal.  260, 66 

8.  W.  282,  92  A.  S.  R.  637.  Pae.  259,  86  A.  S.  R.  250,  54  L.R.A. 

Notes:  136  A.  S.  R.  230,  246;  Ann.  774. 

Cas.  1916 A  535.  16.  Note:  136  A.  S.  R.  248. 

12.  Gashweiler  v.  Wabash,  etc.,  R. 
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results  of  such  conduct.17  A  clause  in  the  contract  that  the  warehouse- 
man shall  not  be  responsible  for  certain  causes  of  injury,  such  as  fire, 
water,  etc.,  is  generally  held  not  to  exempt  the  proprietor  of  the  ware- 
house from  the  results  of  his  own  negligence.^8  So,  too,  a  clauses  in  the 
receipt  to  the  effect  that  the  warehouseman  shall  not  be  liable  for  dam- 
age to  the  goods  does  not  relieve  him  from  the  obligation  of  exercis- 
ing reasonable  care.19  And  a  warehouseman  does  not  escape  liability 
for  his  negligent  acts  by  a  provision  in  the  contract  that  the  property  is 
stored  "at  the  owner's  risk."  20  Such  a  construction  of  a  receipt  may 
render  the  stipulation  against  liability  almost  meaningless,  but  never- 
theless the  warehouseman  is  not  relieved  from  the  consequences  of  his 
negligence,  unless  such  intention  is  clearly  expressed.1  A  provision 
in  a  federal  statute  relative  to  bonded  warehouses,  that  goods  deposited 
therein  shall  be  at  the  exclusive  risk  of  the  owner  or  importer,  has  been 
held  to  be  for  the  exclusive  benefit  of  the  United  States  government, 
and  does  not  relieve  the  warehouseman  of  the  obligation  of  ordinary 
care  as  between  him  and  the  owner.*  So,  too,  it  has  been  held  that  a 
state  statute  declaring  that  the  liability  of  a  depositary  for  negligence 
cannot  exceed  the  amount  which  he  is  informed  by  the  depositor,  or 
has  reason  to  believe,  the  thing  deposited  is  worth,  does  not  shield  a 
safe  deposit  company  from  liability  for  the  actual  value  of  a  deposit 
lost  through  its  negligence,  as  such  a  statute  is  not  applicable  to  safe 
deposit  companies  on  account  of  the  peculiar  nature  of  their  business.8 
Under  the  uniform  warehouse  receipts  act,  a  warehouseman  cannot 
insert  in  the  receipt  any  terms  or  conditions  which  in  any  way  impair 
his  obligation  to  exercise  that  degree  of  care  in  the  safe  keeping  of  the 
goods  intrusted  to  him  which  a  reasonably  careful  man  would  exercise 
in  regard  to  similar  goods  of  his  own. 

17.  Gulf  Compress  Co.  v.  Harring-  19.  Marks  v.  New  Orleans  Cold 
ton,  90  Ark.  256,  119  S.  W.  249,  23  Storage  Co.,  107  La.  172,  31  So.  671, 
L.R.A.(N.S.)  1205;  Matks  v.  New  Or-  90  A.  S.  R>  285  and  note,  57  L.R.A. 
leans  Cold  Storage  Co.,  107  La.  172,  271. 

31  So.  671,  90  A.  S.  R.  285  and  note,  Note:  136  A  S.  R.  229. 

57  L.R.A.  271 ;  Minnesota  Butter,  etc.,  20.  Minnesota  Butter,   etc.,   Co.   v. 

Co.  v.  St.  Paul  Cold  Storage  Ware-  St.  Paul  Cold  Storage  Warehouse  Co., 

house  Co.,  75  Minn.  445,  77  N.  W.  75  Minn.  445,  77  N.  W,  977,  74  A.  S. 

977,  74  A.  S.  R.  515.  R.  515. 

Notes:  136  A.  S.  R.  249;  52  L.R.A.  Notes:  90  A.  S.  R.  299;  52  L.R.A. 

107;  38  L.R.A.(N.S.)  996;  Ann.  Cas.  107;  38  LJUu(N.S.)  996. 

1916A  535.  1.  Gulf  Compress  Co.  v.  Harrington, 

18.  Gulf  Compress  Co.  v.  Harring-  90  Ark.  256, 119  S.  W.  249,  23  L.R.A. 
ton,  90  Ark.  256,  119  S.  W.  249,  23  (N.S.)  1205. 

L.R.A.(N.S.)  1205  and  note;  Lamb  v.       2.  Schwerin  v.  McKie,  51  N.  Y.  180, 
Camden,  etc.,  R.,  etc.,  Co.,  46  N.  Y.  10  Am.  Rep.  581. 
271,  7  Am.  Rep.  327.  3.  Cussen    v.    Southern    California 

Notes :  136  A.  S.  R.  235 ;  19  Ann.  Sav.  Bank,  133  Cal.  534,  65  Pac.  1099, 
Cas.  245;  Ann.  Cas.  1916A  536.  85  A.  S.  R.  221. 
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58.  Increase  of  Liability.. — While  objections  may  be  raised  to  a  con- 
tract which  releases  a  warehouseman  from  liability  for  negligence, 
there  is  no  objection  to  a  contract  which  increases  his  responsibility 
and  renders  him  liable  in  a  case,  where,  otherwise,  the  loss  would  be 
borne  by  the  depositor.  .  Accordingly,  where  the  proprietor  of  a  cold 
storage  plant  agrees  that  provisions  placed  therein  shall  be  kept  at  a 
specified  temperature,  if  the  property  ip  injured  through  either  a-high- 
er  or  lower  temperature  the  warehouseman  may  be  liable.4  And 
where  a  warehouseman  promises  to  return  the  stored  goods  upon  sur- 
render  of  the  receipt,  "damage  by  the  elements  excepted,"  he  assumes 
an  absolute  liability  to  return  the  goods  unless  prevented  from  so 
doing  by  an  "act  of  God ;  "  and  under  such  a  contract  he  is  not  re- 
lieved by  showing  that  the  goods  were  destroyed  without  his  negli- 
gence, but  he  must  show  that  they  were  in  fact  destroyed  or  damaged 
by  the  elements.6 

*  59.  Place  of  Storage  Generally. — While  a  warehouseman  does  not 
ordinarily  insure  the  stored  goods  against  loss  by  fire,  and  if  they  are 
damaged  or  destroyed  through  fire  he  is  not  liable  in  the  absence  of 
negligence  contributing  to  the  result,  yet  if  he  represents  that  his 
structure  is  fireproof  when  in  fact  it  is  not,  he  may  be  liable  for  their 
loss.7  So,  too,  if  he  agrees  to  keep  the  property  in  a  specified  building 
but  places  it  in  another,  and  the  latter  is  destroyed  by  fire  while  the 
contents  of  the  former  are  uninjured,  the  proprietor  of  the  warehouse 
is  generally  held  liable.8  And  if  goods  are  removed  to  &  place  other 
than  where  the  contract  contemplated  their  storage,  the  warehouseman 
may  be  liable  for  injuries  to  them  caused  by  dampness  or  other 
deteriorating  influences.*  If  a  warehouseman  by  express  agreement, 
subjects  himself  to  the  obligation  that  he  will  store  the  goods  in  a 
specified  place,  no  degree  of  care  or  vigilance  short  of  complete  per- 
formance will  relieve  him  of  the  obligation;  and  if  he  does  not  ful- 
fil it,  the  owner  of  the  goods  is  entitled  to  recover  those  damages,  cer- 
tain in  their  nature  and  cause,  which  were  fairly  within  the  contem- 
plation of  the  parties  at  the  time  the  contract  was  made.10    And  where 

• 

4.  Note:  52  L.R.A.  107.  L.R.A.(N.S.)  1117  and  note;  Hudson 

5.  Pope  v.  Farmers'  Union,  etc.,  Co.,  v.  Columbian  Transfer  Co.,  137  Mien. 
130  Cal.  139,  62  Pae.  384,  80  A  S.  R.  255,  100  N.  W.  402,  109  A.  S.  R.  679 ; 
87,  53  L.R.A.  673.  McCurdy  v.  Wallblom  Furniture,  etc., 

6.  See  supra,  par.  53.  Co.,  94  Minn.  326,  102  N.  W.  873,  3 

7.  Hickey  v.  Morrell,  102  N.  Y.  454,  Ann.  Cas.  468  and  note;  Mortimer  v. 
7^N.  E.  321,  55  Am.  Rep.  824;  Vin-  Otto,  206  K  Y.  89,  99  N.  E.  189,  Ann. 
cent  v.  Rather,  31  Tex.  77,  98  Am.  Dec.  Cas.  1914 A  1121;  Vincent  v.  Rather, 
516.  31  Tex.  77,  98  Am.  Dec.  516. 

Notes:  136  A.  S.  R.  226;  24  L.R.A  Note:  136  A.  S.  R.  227,  235. 

(N.S.)  1117;  19  Ann.  Cas.  246.  9.  Note:  136  A.  S.  R.  235. 

8.  Wiley  v.  Locke,  81  Kan.  143, 105  10.  Mortimer  v.  Otto,  206  N.  Y.  89, 
Pac.  11, 19  Ann.  Cas.  241  and  note,  24  99  N.  E.  189,  Ann.  Cas.  1914A  1121. 
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a  warehouseman  takes  goods  "to  store"  but  leaves  them  on  a  wagon  in 
his  stable  for  some  days  and  they  are  destroyed  by  fire,  it  may  be  a 
question  for  the  jury  whether  he  has  exercised  the  proper  care.u 

60.  Burglar  Proof  Building  or  Safe. — While  ordinarily  the  ware- 
houseman performs  his  duty  with  respect  to  .the  building,  if  it  is  one 
which  is  reasonably  fit  for  storage  purposes,  and  he  is  not  required  to 
furnish  a  structure  which  is  burglar  proof,1*  he  may,  by  special  con- 
tract with  a  depositor,  undertake  that  the  building  and  properly  stored 
therein  shall  be  safe  from  burglars,  and  if  he  makes  such  a  contract 
he  may  be  liable  in  case  of  a  burglary  and  resulting  loss  or  damage  to 
the  goods,  though  no  negligence  on  his  part  is  shown.  And  where  a 
safe  deposit  company  undertakes  to  "keep  a  constant  guard  and  watch 
over  and  upon  the  burglar  proof  safe"  rented  by  the  owner  of  prop- 
erty, and  to  protect  its  contents  from  the  dishonesty  of  the  company's 
employees,  the  disappearance  of  a  portion  of  the  contents  may  create 
a  presumption  of  want  of  due  care  and  require  the  company  to  explain 
its  absence.11 

Conversion  by  Warehouseman   • 

61.  In  General. — A  warehouseman  like  other  bailees,  is,  liable  to 
the  bailor  for  the  conversion  of  the  property  left  in  his  charge,14  and  a 
demand  for  the  property,  followed  by  the  warehouseman's  failure  to 
deliver,  is  generally  sufficient  to  show  a  conversion.16  A  conversion 
may  arise  on  a  delivery  of  the  property  to  one  not  entitled  thereto, 
though  the  warehouseman  is  innocent  of  wrongful  intent.16  So,  too, 
a  warehouseman  may  be  guilty  of  conversion  if  he  is  instructed  by 
the  owner  to  ship  the  goods  according  to  a  certain  route  and  he  ships 
them  by  another,17  or  if  he  disposes  of  grain  or  fungible  goods  stored 
in  bulk  so  that  there  is  not  sufficient  left  in  the  elevator  to  meet  the  out- 
standing receipts.16  In  short,  generally  speaking,  any  intermeddling 
with  or  dominion  over  the  property  of  another,  whether  by  the  de- 
fendant alone  or  in  connection  with  others,  which  is  subversive  of  the 
dominion  of  the  true  owner  and  in  denial  of  his  rights,  is  a  conver- 
sion.16   Ordinarily,  a  warehouseman  is  not  guilty  of  conversion  when 

11.  Levine  v.  Wolff,  78  N.  J.  L.  306,  16.  Note:  24  Am.  Dee.  156.  And  see 
73  Atl.  73,  138  A.  S.  R.  617.  supra,  par.  41. 

12.  See  supra,  par.  51,  55.  17.  waves  v.  Smith,  14  Wis.  5,  80 

13.  Safe  Deposit  Co.  v.  Pollock,  85  Am.  Dec  762. 

Pa.  St.  391,  27  Am,  Rep.  660.  18.  See  supra,  par.  37. 

14.  Barker  v.  S.  A  Lewis  Storage,  19.  Hudmon  v.  DuBose,  85  Ala. 
etc.,  Co.,  79  Conn.  342,  65  Atl.  143,  446,  5  So.  162,  2  L.R.A.  475;  Boiling 
118  A.  S.  R.  141;  Griswold  v.  Haven,  v.  Kirby,  90  Ala.  215,  7  So.  914,  24 
25  N.  T.  595,  82  Am.  Dec  380 ;  Graves  A.  S.  R.  789  and  note;  Velsian  v. 
v.  Smith,  14  Wis.  5,  80  Am.  Dec.  762.  Lewis,  15  Ore.  539,  16  Pac.  631,  3  A. 
And  see  Bailments,  vol.  3,  p.  116  et  S.  R.  184.  And  see  generally,  Trover, 
seq.  vol.  26,  pp.  1098,  1110  et  seq. 

15.  Note:  24  A.  S.  R.  806. 
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he  receives  goods  from  one  having  the  possession  but  not  the  true  own- 
ership thereof  and  redelivers  them  to  the  bailor  or  subject  to  his  order 
before  receiving,  notice  of  the  rights  of  tiie  true  owner.*0  Thus,  a 
public  warehouseman  receiving,  stowing,  and  selling  goods,  in  his  line 
of  duty,  on  commission,  and  having  no  property  interest  in  the  goods, 
and  having  no  notice  of  an  adverse  claim  to  them,  is  not  guilty  of  a 
conversion*  of  them  by  the  mere  sale  of  them  on  account  of  the  person 
that  consigns  them  tq  his  house  for  sale.  In  such  case  the  warehouse- 
man asserts  no  interest  in  the  goods  or  right  to  them  hostile  to  the 
mortgagee  or  true  owner ;  he  simply  acte  as  the  custodian  and  mouth- 
piece of  the  apparent  owner.1  But  this  general  rule  does  not  protect 
a  warehouseman  who,  having  notice  of  the  rights  of  the  true  owner, 
aids  and  abets  the  depositor  in  wrongfully  converting  the  goods.8  The 
filing  of  a  chattel  mortgage  under  a  state  statute  may  be  constructive 
notice  of  the  existence  of  the  mortgage  and  be  as  binding  on  a  ware- 
houseman as  actual  notice  of  the  mortgagee's  rights,  so  that  a  delivery 
of  the  goods  to  one  claiming  under  the  mortgagor  may  constitute  a 
conversion  as  against  the  mortgagee.1  But  the  warehouseman  is  not 
liable  to  the  mortgagor  for  goods  stored  by  him  and  taken  by  the 
mortgagee  without  the  consent  of  such  warehouseman.4  One  having 
a  special  right  of  property  and  a  present  right  to  the  possession  of  the 
bailed  property  at  the  time  of  the  conversion  may  maintain  an  action 
therefor,  though  he  is  not  the  owner.6 

62.  Waiver  of  Tort. — Where*  a  warehouseman  has  been  guilty  of 
the  conversion  of  property  stored  with  him,  the  bailor  is  generally 
permitted  to  waive  the  tortious  element  of  the  cause  6f  action  and  re- 
cover on  the  theory  of  implied  contract*  The  fact  that  there  is  a  con- 
tractual relation  between  the  depositor  and  the  warehouseman  justifies 
an  action  ex  contractu,  although  the  circumstances  of  the  conversion 
may  be  such  that  an  action  in  that  form  would  not  lie  as  between  par- 
ties not  standing  in  such  a  relation.7  So,  too,  although  no  contractual 
relation  exists,  the  owner  of  converted  property  is  allowed  to  waive  the 
tort  and  sue  on  implied  contract  in  those  oases  where  the  tortfeasor  has 
derived  a  benefit  from  the  tort;  and  hence,  if  the  warehouseman  after 

20.  Mohr  v.  Langan,  162  Mo.  474,  63  Yards,  etc.,  Co.  v.  Mallory,  etc.,  Co., 
S.  W.  409,  85  A.  S.  E.  503.  157  HI.  554,  41  N.  E.  888,  48  A.  S.  B. 

1.  Abernathy   v.   Wheeler,   92   Ky.  341. 

320,  17  S.  W.  858,  36  A.  S.  B.  593.  6.  Ford  v.  Atlantic  Compress  Co., 

2.  Mohr  v.  Langan,  162  Mo.  474,  63  138  Ga.  496,  75  S.  E.  609,  Ann.  Cas. 
8.  W.  409,  85  A.  S.  B.  503.  1913D  226  and  note;  Leonard  v.  Dnn- 

3.  Hudmon  v.  DuBose,  85  Ala.  446,  ton,  51  HL  482,  99  Am.  Dec.  568. 
5  So.  162,  2  L.B. A.  475.  Note :  24  Am.  Dec  157. 

4.  Kearney  v.  Clutton,  101  Mich.  7.  Leonard  v.  Dnnton,  51  111.  482, 99 
106,  59  N.  W.  419,  45  A.  S.  B.  394.  Am.  Dec.  568.    And  see  Ford  v.  At- 

5.  Barker  v.  S.  A.  Lewis  Storage,  lantie  Compress  Co.,  138  Ga.  496,  75 
etc.,  Co.,  79  Conn.  342,  65  Atl.  143, 118  S.  E.  609,  Ann.  Cas.  1913D  226  and 
A.  S.  B.  141  and  note;  Union  Stock  note. 
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the  conversion  of  the  property  has  received  money  therefor,  or  its 
equivalent,  the  action  is  allowed.  And  in  some  jurisdictions  the 
owner  of  converted  goods  has  the  right  to  proceed  against  the  wrong- 
doer on  implied  contract,  irrespective  of  whether  or  not  the  latter  has 
sold  or  disposed  of  the  property.8 

Enforcement  of  Liability;  Damages 

63.  Form  of  Action. — As  already  seen,  the  relation  existing  between 
the  owner  of  goods  and  the  warehouseman  to  whom  such  goods  are 
intrusted  is  that  of  bailor  and  bailee.9  And  as  the  nature  of  a  bail- 
ment is  such  as  to  necessitate  the  existence  of  a  contract,  express  or 
implied,  assumpsit  is  essentially  the  proper  legal  form  of  action  be- 
tween the  parties  in  all  matters  concerning  the  bailment.10  Trespass 
on  the  case  has  also  been  held  to  be  a  concurrent  remedy  with  assump- 
sit, in  the  case  of  a  breach  of  duty  arising  out  of  an  express  or  im- 
plied contract,  or  for  a  violation  of  the  duty  which  the  contractual 
relations  of  the  parties  involve.11  In  the  case  of  conversion  by  a  ware- 
houseman of  the  goods  stored  with  him,  trover  is  the  proper  remedy, 
as  in  other  cases  of  conversion  of  personal  property,  or,  as  has  been 
seen,  the  bailor  may  usually  waive  the  tort  and  recover  on  the  theory 
of  implied  contract.12 

64.  Proof. — When  the  depositor  of  goods  in  a  warehouse  demands 
their  return,  and  the  warehouseman  fails  to  comply,  it  is  incumbent 
upon  the  latter  to  give  an  explanation  of  his  failure  or  to  become  re- 
sponsible for  their  value,is  but  some  conflict  of  authority  has  arisen 
as  to  the  extent  and  sufficiency  of  such  explanation.  According  to 
the  weight  of  authority,  the  warehouseman  fulfils  his  duty  by  show- 
ing a  loss  of  the  goods  through  fire,14  theft,1*  leakage,10  or  act  of 

8.  Note:  Ann.  Cas.  1913D  230,  235.  Schwerin  v.  MeKie,  51  N.  Y.  180,  10 
Generally  as  to  the  right  to  waive  the  Am.  Rep.  581;  Schmidt  v.  Blood,  9 
tort  and  sue  in  assumpsit,  see  Assump-  Wend.  (N.  Y.)  268,  24  Am.  Dee.  143 
sit,  vol.  2,  p.  753  et  sea.  and    note;    Lancaster   Mills   v.    Mer- 

9.  See  supra,  par.  7  et  seq.  chants'    Cotton-Press,    etc.,    Co.,    89 

10.  See  Assumpsit,  vol.  2,  p.  751.       Tenn.  1, 14  S.  W.  317,  24  A.  S.  R.  586 

11.  See  Trespass  on  the  Case,  vol.  and  note. 

26,  p.  985.  Note :  136  A.  S.  R.  225. 

12.  See  supra,  par.  62.  14.  Brunswick  Grocery  Co.  v.  Bruns- 

13.  Taussig  v.  Bode,  134  Cal.  260,  wick,  etc.,  R.  Co.,  106  Ga.  270,  32  S. 
66  Pac.  259,  86  A.  S.  R.  250,  54  L.R.A.  E.  92,  71  A.  S.  R.  249;  Denton  v. 
774;  Brunswick  Grocery  Co.  v.  Bruns-  Chicago,  etc.,  R.  Co.,  52  la.  161,  2  N. 
wick,  etc.,  R.  Co.,  106  Ga.  270,  32  S.  B.  W.  1093,  35  Am.  Rep.  263;  Lancaster 
92.  71  A.  S.  R.  249  and  note;  Cumins  v.  Mills  v.  Merchants'  Cotton-Press,  etc., 
Wood,  44  I1L  416,  92  Am.  Dec.  189;  Co.,  89  Tenn.  1, 14  S.  W.  317,  24  A.  S. 
Yazoo,  etc.,  R.  Co.  v.  Hughes,  94  Miss.  R.  586. 

242,  47  So.  662,  22  L.RJL(N.S.)  975;       Notes:  136  A.  S.  R.  225;  19  Ann. 
American   Brewing   Ass'n   v.    Talbot,   Cas.  245. 
141  Mq.  674, 42  S.  W.  679,  64  A.  S.  R.       And  see  supra,  par.  54. 
538  and  note;  Levine  v.  Wolff,  78  N.  J.       16.  See  supra,  par.  52. 
L.  306,  73  Atl.  73,  138  A.  S.  R.  617;       16.  Taussig  v.  Bode,  134  Cal.  260, 
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God ; 17  and  the  depositor,  if  he  seeks  to  hold  the  warehouseman  on  the 
ground  of  negligence  in  the  care  of  the  property,  has  the  burden  of 
producing  evidence  showing  such  negligence  resulting  in  the  loss.19 
Some  authorities,  however,  take  the  view  that  the  burden  is  upon  the 
warehouseman  of  showing  not  only  the  loss  through  fire  or  theft,  but 
also  his  freedom  from  negligence.1*  The  basis  of  this  holding  is  that 
the  details  as  to  the  care  bestowed  on  the  property  are  within  the  knowl- 
edge of  the  warehouseman  and  his  servants,  and  it  may  be  difficult  for 
the  bailor  to  procure  the  evidence.1  Losses  occasioned  by  the  collapse 
or  fall  of  a  warehouse  would  seem  to  stand  on  a  slightly  different  basis 
from  a  loss  arising  from  fire  or  theft,  for  such  an  injury  may  be  said 
to  create  a  presumption  of  negligence,  res  ipsa  loquitur,  sufficient  to 
carry  the  question  to  the  jury.2  But,  even  in  the  case  of  the  fall  of 
the  structure,  it  has  been  held  that  the  burden  is  upon  the  depositor  to 
show  that  the  injury  was  caused  through  the  negligence  of  the  ware- 
houseman.1 When  property  in  a  box  in  the  vault  of  a  safe  deposit 
company  is  abstracted,  the  owner  makes  a  prima  facie  case  by  showing 
the  deposit  and  loss,  and  the  burden  is  then  cast  on  the  company  of 
showing  that  it  used  proper  care  in  the  safe  keeping  of  the  property.4 
When  goods  in  cold  storage  are  injured,  the  burden  rests  on  the  owner 
of  showing  the  negligence  of  the  warehouseman,  but  he  is  not  required 
to  show  the  specific  acts  of  negligence  causing  the  damage.6  It  is  gen- 
erally held  that,  when  the  bailor  shows  that  the  goods  were  in  good 
condition  at  the  time  they  were  delivered  to  the  cold  storage  warehouse, 
and  that  when  they  were  returned  they  were  in  a  damaged  condition 
from  any  cause  not  inherent  in  the  goods  themselves,  the  bailor  has 
made  out  a  prima  facie  case  for  damages,  and  it  is  incumbent  on  the 
bailee  to  account  for  the  injury  of  the  goods  in  some  manner  consistent 
with  the  exercise  of  ordinary  care  on  his  part.6  But  to  place  this  bur- 
den on  the  proprietor  of  the  cold  storage  plant,  the  stored  property 

66  Pac.  259, 86  A.  S.  R.  250,  54  L.R.A.   Cas.  245. 

774.  1-  Cummins  v.  Wood,  44  HI.  416, 

17.  American  Brewing  Ass'n  v.  Tal-   92  Am.  Dec.  189. 

bot,  141  Mo.  674,  42  8.  W.  679,  64  A.       2.  Note:  136  A.  S.  R.  220. 

8.  R.  538.    And  see  supra,  par.  45..  3.  Willett  v.  Rich,  142  Mass.  356,  7 

18.  Brunswick  Grocery  Co.  v.  Brans-   N.  E.  776,  56  Am.  Rep.  684. 

wick,  etc.,  R.  Co.,  106  Ga.  270,  32  S.  4.  Cussen    v.    Southern    California 

E.  92, 71  A.  S.  R,  249 ;  Yazoo,  etc.,  R>  Sav.  Bank,  133  Cal.  534,  65  Pac.  1099, 

Co.  v.  Hughes,  94  Miss.  242,  47  So.  85  A.  S.  R.  221;  Pittsburgh  Safe  De- 

662,  22  L.RA.(N.8.)  975;  Claflin  v.  posit  Co.  v.  Pollock,  85  Pa.  St.  391,  27 

Meyer,  75  N.  Y.  260>  31  Am.  Rep.  467.  Am.  Rep.  660. 

Notes:  136  A.  S.  R.  225;  19  Ann.  5.  Note:  Ann.  Cas.  1916A  537. 

Cas.  245.    And  see  supra,  par.  45.  6.  Perry  v.  Diamond  Ice,  etc.,  Co., 

19.  Levine  v.  Wolff,  78  N.  J.  L.306,  92  Wash.  105,  158  Pac.  1008,  Am*. 
73  At!.  73,  138  A.  S.  R.  617;  Fleisch-  Cas.  1918C  891  and  note. 

man  v.  Southern  Ry.,  76  S.  C.  237,  56  Notes:  90  A.  S.  R.  299;  52  L.R.A 
8.  E.  974,  9  LWR.A.(N.S.)  519.  108;  Ann.  Cas.  1916A  537. 

Notes:  24  Am.  Dec  150;  19  Ann. 
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should  be  of  such  a  nature  that  it  would  not  deteriorate  or  perish  from 
internal  defects  or  through  the  operation  of  natural  causes.7  And  if 
the  warehouseman  gives  an  explanation  of  the  injury  which  is  con- 
sistent with  reasonable  care  on  his  part,  the  bailor  must  show  positive 
negligence  on  the  part  of  the  cold  storage  operator.8  Where  a  common 
carrier  is  holding  goods  as  a  warehouseman  and  they  are  lost  or  d* 
stroyed  by  fire,  the  burden  is  generally  placed  on  the  owner  of  showing 
the  negligence  of  the  carrier.9  The  carrier  must,  however,  show  the 
cause  for  the  loss  of  the  particular  goods,  and  he  does  not  meet  the  duty 
of  explanation  merely  by  showing  the  disappearance  and  its  protec- 
tion of  property  in  general.10  In  some  jurisdictions  it  is  held  that  the 
burden  is  upon  the  carrier  of  showing  either  a  delivery  of  the  prop- 
erty to  the  owner,  or  the  exercise  of  ordinary  care  in  its  custody.11 

65.  Province  of  Court  and  Jury. — In  actions  involving  .the  negli- 
gence of  a  warehouseman  the  usual  rule  applies  that  what  constitutes 
ordinary  diligence  or  care  in  a  given  case  is  always  a  question  of  fact 
to  be  determined  by  the  jury,  in  view  of  surrounding  circumstances, 
when  there  is  substantial  evidence  upon  which  to  submit  such  an 
issue,  but  in  the  absence  of  such  evidence  it  becomes  a  question  of  law 
to  be  determined  by  the  court.1*  Thus,  for  instance,  whether  a  ware- 
houseman was  guilty  of  negligence  in  leaving  waste  and  other  com- 
bustible materials  near  his  warehouse  and  in  allowing  burning  waste 
to  be  thrown  near  such  materials  has  been  held  to  be  a  question  for 
the  determination  of  the  jury.1* 

66.  Damages  Generally. — In  the  case  of  a  total  loss  of  goods  stored 
in  a  warehouse,  the  measure  of  damages  is  generally  the  market  value 
of  the  goods  at  the  time  and  place  of  the  loss.14  In  fixing  the  market 
value  of  provisions  which  have  been  damaged  by  negligence  in  cold 
storage  and  which  have  a  fluctuating  market  price,  it  has  been  held 
that  the  highest  market  price  the  bailor  could  have  procured  should 
not  be  adopted  for  the  assessment  of  damages,  but  that  the  average 
range  of  prices  about  the  time  in  question  affords  a  better  standard  of 

7.  Note:  38  L.R.A.(N.S.)  996.  Fleischman  v.  Southern  Ry.,  76  S.  C. 

8.  Note:  90  A.  S.  R.  299.  237,  56  S.  E.  974,  9  L.R.A.(N.S.)  519. 

9.  Denton  v.  Chicago,  etc.,  R.  Co.,  52      Note:  22  LH.A.($r.S.)  975. 

la.  161,  2  N.  W.  1093,  35  Am.  Rep.  12.  Barron  v.  Eldredge,  100  Mass. 
263;  Murray  v.  International  Steam-  455, 1  Am.  Rep.  126;  American  Brew- 
ship  Co.,  170  Mass.  166,  48  N.  E.  1093,  ing  Ass'n  v.  Talbot,  141  Mo..  674,  42  S. 
64  A.  S.  R.  290 ;  Yazoo,  etc.,  R.  Co.  W.  679, 64  A.  S.  R.  538. 
v.  Hughes,  94  Miss.  242,  47  So.  662,  Notes:  136  A.  S.  R.  231;  19  Ann. 
22  L.R.A.(N.S.)  975  and  note.  And  Cas.  245. 
see  Carriers,  vol.  4,  p.  76  et  seq.  And  see  Negligence,  vol.  20,  p.  166 

10.  Burnell  v.  New  Yori^  Cent.  R.  etseq. 

Co.,  45  N.  Y.  184,  6  Am.  Rep.  61.  13.  Note:  19  Ann.  Cas.  245. 

11.  Wilson  v.  California  Cent.  R.  14.  East  Tennessee,  etc.,  R.  Co.  v. 
Co.,  94  Cal.  166,  29  Pae.  861,  17  Kelly,  91  Tenn.  699,  20  S.  W.  312,  38 
L.R. A.  685 ;  Boies  V.  Hartford,  etc.,  R.  A.  S.  R.  902,  17  LJEL0L  691. 

Co.,  37  Conn.  372,.  9  Am.  Rep.  347; 
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value ; 1§  or  the  market  price  of  the  food  at  the  time  it  is  demanded 
of  the  bailee  and  redelivered  to  the  depositor  may  be  taken  to  fix  the 
damages.1*  When  the  property  has  a  market  value  at  the  time  and 
place,  which  can  be  proved  by  witnesses  who  can  then  and  there  speak 
of  it,  it  must  be  proved  by  such  witnesses.  When  there  is  no  market 
value  at  the  place!  then  its  market  value  at  some  other  place  may  be 
proved.  If  there  is  no  market  value  at  the  time,  then  market  value 
at  some  other  time,  before  or  after,  may  be  proved.  And  if  the  prop- 
erty is  of  such  a  character  as  to  have  no  market  value,  then  other  proof 
tending  to  show  the  value  at  the  proper  time  and  place  must  of  neces- 
sity be  resorted  to.  Thus,  in  the  case  of  second  hand  furniture,  the 
market  value  of  which  is  difficult  of  ascertainment,  witnesses  may 
state  the  cost  when  new  and  then  testify  as  to  the  use  and  depreciation 
in  the  property.13  In  the  case  of  a  partial  loss,  the  depositor  is  entitled 
to  recover  the  difference  in  value  between  the  goods  as  delivered  to  the 
warehouseman  and  the  value  upon  redelivery.18  While  the  owner  is 
required  to  establish  the  loss  by  competent  and  admissible  evidence, 
he  is  not  required  to  prove  it  to  a  mathematical  certainty,  but  simply 
to  such  degree  as  is  sufficient  to  satisfy  the  minds  of  the  jury.19  Inter- 
est from  the  time  of  the  loss  or  the  demand  for  a  redelivery  may  also 
be  properly  charged  against  the  warehouseman.20  The  old  rule  which 
denied  the  recovery  of  interest  on  unliquidated  damages  has  been  mod- 
ified to  a  considerable  extent  in  recent  years.  Moreover,  the  existence 
of  a  contractual  relation  between  the  parties  tends  to  justify  an  allow- 
ance  of  interest.1  But  in  some  jurisdictions  interest  is  not  allowed 
on  unliquidated  damages  which  are  not  ascertainable  by  computation, 
and  depend  on  varying  proof.8  In  case  a  part  of  the  property  is  re- 
covered after  a  theft,  so  that  the  warehouseman  is  not  chargeable  with 
the  market  value  of  the  whole,  the  expense  of  recovery  and  repair  may 
form  an  element  of  the  damage.* 

67.  Damages  for  Conversion.— -When  the  cause  of  action  against 
the  warehouseman  is  based  upon  conversion  and  the  conversion  is 
accidental,  and  under  the  belief  that  the  person  has  the  right  to  the 
property,  and  acts  with  no  wrongful  purpose  or  intent,  the  measure  of 
damages  is  the  value  of  the  property  at  the  time  of  the  actual  taking 
and  conversion.  But  where  the  conversion  is  wilful  and  without 
color  or  claim  of  right,  the  measure  of  damages  is  the  value  of  the 

16.  Notes:   90   A.    S.   R.   300;   52  maeher,  29  Md.  168,  96  Am.  Dec.  510. 

L.R.A.  108.  20.  Mote  v.  Chicago,  etc.,  R.  Co.,  27 

16.  Notes:   90   A.    S.   R.   300;   52  la.  22,  1  Am.  Rep.  212;  Schwerin  v. 
U&.A.  108;  38  L.R.A.(N.S.)  997.  MeKie,  51  N.  Y.  180, 10  Am.  Rep.  581. 

17.  Jones  v.  Morgan,  90  N.  Y.  4,  43  1.  Mote  v.  Chicago,  etc.,  R.  Co.,  27 
Am.  Rep..  131.  la.  22,  1  Am.'  Rep.  212. 

18.  Notes:   90   A.    S.   R.   300;   52  2.  Note:  38  L.R.A.(N.S.)  997. 
L.R.A.  108.  3.  Jones  v.  Morgan,  90  N.  Y.  4,  43 

19.  Baltimore,  etc.,  R.  Co.  v.  Schu-  Am.  Rep.  13L 
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property' at  the  time  and  in  the  condition  it  is  in  when  demand  for 
its  return  is  made.  And  in  such  cases  it  is  not  material  that  the 
wrongdoer  has  changed  the  character  of  the  property,  or  by  improve- 
ments greatly  enhanced  its  value.  In  all  cases  where  there  is  no  wil- 
ful or  intentional  wrongful  act,  the  purpose  of  the  law  is  to  secure  to 
the  injured  party  compensation  for  the  loss  of  his  property.4  Gener- 
ally, on  a  waiver  of  tort,  the  plaintiff  is  entitled  to  recover  the  value 
of  the  goods  converted,6  but  in  some  jurisdictions,  if  the  action  is 
brought  on  assumpsit  under  the  money  counts,  the  recovery  is  con- 
fined to  the  sum  actually  received  by  the  warehouseman  for  the  prop- 
erty.* When  a  warehouse  receipt  is  made  subject  to  the  order  of  a 
third  person  who  has  made  advances  on  the  stored  property,  but  the 
warehouseman  wrongfully  delivers  the  property  to  the  depositor  with- 
out the  order  of  such  third  person,  the  measure  of  the  latter's  damages 
is  the  amount  advanced,  if  such  advance  is  less  than  the  value  of  the 
property.7 

/,  ^  IX.  Rights  of  Wabehouseman 

a 

68.  Compensation. — Prominent  among  the  rights  of  a  warehouse* 
man  is  the  right  to  collect  a  reasonable  or  an  agreed  compensation 
for  the  storage,8  though  he  may,  of  course,  waive  his  right  to  such 
compensation  by  agreeing  to  perform  his  services  gratuitously.9  Cir- 
cumstances may  also  permit  the  keeper  of  a  warehouse  to  charge  the 
depositor  with  the  expense  of  caring  for  the  goods, ,  as  where  he  dis- 
covers weevils  in  stored  grain  and  asks  the  depositor  to  remove  the 
grain  to  permit  a  disinfection  of  the  building  and  the  latter  refuses 
to  do  so.  In  such  a  case  the  warehouseman  may  remove  the  property 
and  charge  .the  expense  to  the  depositor.10  The  right  to  compensation 
is  generally  enforced  by  the  enforcement  of  the  warehouseman's  lien 
on  the  property,11  but  it  survives  a  loss  of  the  lien  and  may  be  enforced 
by  appropriate  action  after  a  voluntary  delivery  of  the  property  to  the 
depositor.  Thus,  if  one  purchases  a  receipt  for  goods  which  is  subject 
to  charges  for  storage,  he  is  personally  bound  to  pay  the  charges  though 

4.  Dolliff  v.  Bobbins,  83  Minn.  498,      And  see  generally,  Assumpsit,  voL 
86  N.  W.  772,  85  A.  S.  R.  466  and  2,  p.  761. 

note;  Griswold  v.  Haven,  26  N.  Y.  695,  7.  Fifth  Nat.   Bank  v.  Providence 

82  Am.  Rep.  380.    See  also  Pribble  v.  Warehouse  Co.,  17  B.  I.  112,  20  AtL 

Kent,  10  Ind.  325,  71  Am.  Dec.  327.  203,  9  L.R.A.  260. 

For  a  full  discussion  of  the  measure  8.  Graves  v.  Smith,  14  Wis.  5,  80 

and  elements  of  damages  on  trover,  see  Am.  Dee.  762. 

Trover,  vol.  26,  p.  1148  et  seq.  9.  See  Leonard  v.  Dunton,  51  HL 

5.  Leonard  v.  Dunton,  51  111.  482,  482,  99  Am.  Dee.  568. 

99  Am.  Dec.  568.  10.  Carley  v.  Offutt,  136  Ky.  212>, 

Note :  Ann.  Cas.  1913D  239.  124  S.  W.  280,  136  A.  S.  B.  207,  26 

6.  Drudge  v.  Leiter,  18  Ind.  App.  L.B.A.(N.S.)  1114. 

694,  49  N.  E.  34,  63  A.  S.  B.  359.  11.  See  infra,  par.  70. 

Note;  Ann.  Cas.  1913D  23& 
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he  has  removed  the  goods  with  the  consent  of  the  warehouseman.1* 
But  it  has  been  held  that  if  the  contract  of  storage  is  for  a  specified 
time,  it  is  an  entirety,  and  no  compensation  can  be  received  if  the 
warehouse  is  destroyed  before  the  expiration  of  the  contract lf  And 
should  the  depositor  be  required  to  pay  storage  charges  on  goods  flam- 
aged  through  the  negligence  of  the  warehouseman,  such  charges  may 
be  recovered  in  an  action  against  the  warehouseman.14 

69.  Lien. — The  proprietor  of  a  warehouse  has  a  lien  on  the  stored 
goods  for  the  storage  charges,  not  only  as  a  matter  of  common  law 
right,1*  but  also  under  statutes  relating  to  the  operation  of  warehouses. 
The  right  of  a  bailee  to  a  lien  upon  the  goods  intrusted  to  him,  al- 
though borrowed  and  incorporated  into  the  common  law  from  the 
civil  law,  at  an  early  period,  was  originally  confined  to  cases  where  the 
principles  of  natural  justice  and  the  exigencies  of  society  demanded 
it ;  as  in  the  cases  of  innkeepers  and  common  carriers,  who  were  obliged 
by  law  to  receive'the  goods  offered  to  them,  or  where  goods  were  rescued 
at  sea,  at  the  labor  and  expense  of  the  party  invested  with  the  lien.  In 
the  process  of  time,  as  the  development  of  the  common  law  took  place, 
the  right  of  lien  was  extended  to  new  relations,  until  now  the  doctrine 
is  firmly  settled  that  every  bailee  for  hire,  including  of  course  a  ware- 
houseman, who  by  his  labor  and  skill  has  imparted  an  additional  value 
to  the  goods  intrusted  to  him,  has  a  lien  upon  the  property  for  his 
reasonable  charges.16  The  lien  of  a  warehouseman  is  specific,  not 
general ;  and  while  no  lien  exists  for  a  general  balance  of  account,  still 
the  warehouseman  may  deliver  a  part  of  goods  stored  with  him,  and 
retain  the  rest  for  the  amount  of  the  charges  on  the  whole,  provided 
the  whole  was  received  under  one  and  the  same  bailment.  In  this 
respect  the  lien  of  a  warehouseman  differs  materially  from  that  of  a 
wharfinger,  who  has  a  general  lien,  founded  upon  a  long  continued 
and  repeatedly  recognized  custom,  for  a  balance  of  account17  The 
lien  may  extend  to  "back  charges"  of  a  common  carrier  who  placed 

12.  Cole  v.  Tyng,  24  111.  99.  76  Am.  Watts  &  S.  (Pa.)  466,  42  Am.  Dee. 

Dec.  735.  254. 

15.  Cunningham  ▼.  Kenney,  105  CaL  16.  Note:  42  Am.  Dec.  257.  Gener- 
118,  38  Pac.  645,  45  A.  S.  R.  30.  ally  as  to  the  lien  of  bailees,  see  Bail- 

14.  Marks  v.  New  Orleans  Cold  Stor-  mento,  vol.  3,  pp.  120-126,  133. 
age  Co.,  107  La.  172,  31  So.  671,  90  A.       17.  Marks    v.    New    Orleans    Cold 

S.  R.  285,  57  L.R.A.  271.  Storage  Co.,  107  La.  172,  31  So.  671, 

16.  Pribble  v.  Kent,  10  Ind.  325,  71  90  A.  S.  R.  285,  57  L.R.A.  371;  Shing- 
Am.  Dec.  327;  Marks  v.  New  Orleans  leur- Johnson  &  Co.  v.  Canton  Cotton 
Cold  Storage  Co.,  107  La.  172,  31  So.  Warehouse  Co.,  78  Miss.  875,  29  So. 
671,  90  A.  S.  R.  285,  57  L.R.A.  271;  770,  84  A.  S.  R.  655  and  note;  Schmidt 
Shingleur- Johnson  &  Co.  v.  Canton  v.  Blood,  9  Wend.  (N.  Y.)  268,  24  Am. 
Cotton  Warehouse  Co.,  78  Miss.  875,  Dec.  143;  Steinman  v.  Wilkins,  7 
29  So.  770,  84  A.  S.  R.  655;  Schmidt  Watts  &  S.  (Pa.)  466,  42  Am.  Dec. 
v.  Blood,  9  Wend.  (N.  Y.)  268,  24  Am.  254  and  note. 

Dee.    143:    Steinman    v.    Wilkins,    7       Note:  42  Am.  Dee.  258. 
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the  goods  in  the  warehouse.1*  Under  the  uniform  warehouse  acts,  the 
lien  extends  to  lawful  charges  for  the  storage  and  preservation  of  the 
goods,  and  also  for  all  lawful  claims  for  money  advanced,  interest,  in* 
surance,  transportation,  labor,  weighing,  coopering,  and  other  charges 
in  relation  to  the  goods,  as  well  as  all  reasonable  charges  and  expenses 
for  notice  and  advertisements  of  sale  and  for  sale  of  goods  where  de- 
fault has  been  made  in  satisfying  the  warehouseman's  lien.  But  un- 
der these  statutes,  a  warehouseman  issuing  a  negotiable  receipt  is  not 
entitled  to  a  lien,  except  for  charges  subsequent  to  the  date  of  the 
receipt,  unless  the  receipt  expressly  numerates  the  other  charges  which 
are  claimed  to  be  a  lien ;  and  this  is  held  to  apply  between  the  original 
parties  cCs  well  as  between  the  warehouseman  and  a  transferee  for  value. 
A  statutory  provision  allowing  a  lien  for  insurance  does  not  require 
the  keeper  erf  the  warehouse  to  effect  insurance  on  the  stored  goods,  but 
merely  allows  a  lien  when  such  insurance  has  been  effected  upon  the 
authority  of  the  depositor  and  at  the  expense  of  the  ♦warehouseman.1* 
The  lien  of  a  warehouseman  is  lost  by  a  voluntary  delivery  of  the  prop- 
erty to  the  holder  of  the  receipt ;  *°  or  by  receipting  to  a  stranger  and 
acknowledging  that  he  holds  the  goods  for  him ;  or  by  refusing  to  de- 
liver the  goods  on  other  grounds,  omitting  to  mention  his  lien.1  The 
uniform  warehouse  act  recognizes  the  Joss  of  a  lien  either  by  a  surren- 
der of  possession  of  the  goods  or  by  a  refusal  to  deliver  the  goods  upon 
a  proper  demand,  and  provides  for  a  satisfaction  of  the  lien  by  a  sale 
after  notice  thereof  is  duly  given  to  the  depositor.  Earlier  statutes 
also  provided  a  similar  remedy  for  the  enforcement  of  the  lien.8 

70.  Remedy  by  Interpleader  in  Case  of  Conflicting  Claims. — A  bill 
of  interpleader  may  be  filed  by  a  warehouseman  where  two  or  more 
claim  the  same  stored  property  by  different  or  separate  interests,  and 
he,  not  knowing  to  which  of  the  claimants  he  ought  of  right  to  render 
the  thing  in  dispute,  fears  that  he  may  suffer  injury  from  their  con- 
flicting claims,  and  therefore  prays  that  they  may  be  compelled  to 
interplead,  and  state  their  claim,  so  that  it  may  be  adjudged  to  wham 
the  claim  belongs.*  But  a  warehouseman  should  not  be  permitted  to 
have  a  remedy  by  way  of  interpleader,  when  he  is  obliged  to  put  his 
case  upon  the  ground  that,  as  to  some  of  the  defendants,  he  is  a  wrong- 
doer. And  it  has  been  held  that  a  bill  of  interpleader  should  contain 
an  affidavit  that  there  is  no  collusion  between  the  warehouseman  and 

18.  Alden  v.  Carver,  13  la.  253,  81  Y.)  169,  36  Am.  Dec  607. 
Am.  Dee.  430.  Note:  42  Am.  Dee.  250. 

19.  Note:  Ann.  Cas.  1917B  31,  33.       2.  Pribble  v.  Kent,  10  Ind.  325,  71 

20.  Hale  v.  Barrett,  26  111.  195,  79  Am.  Dec.  327. 

Am.  Dec  367;  Shingleur- Johnson  v.  3.  Tyus  v.  Rust,  37  Ga.  574,  95  Am. 
Canton  Cotton  Warehouse  Co.,  78  Miss.  Dec.  365;  Ball  v.  Liney,  48  N.  T.  6,  8 
875,  29  So.  770,  84  A.  S.  R.  655.  Am.  Rep.  511. 

Note:  42  Am.  Dec  259.  Note:  136  A.  S.  R.  252. 

1.  Holbrook  v.  Wight,  24  Wend.  (N. 
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any  of  the  defendants.4  Under  the  uniform  warehouse  receipts  acts, 
if  more  than  one  person  claims  the  title  of  possession  of  the  stored 
goods,  the  warehouseman  may,  either  as  a  defense  to  an  action  brought 
against  him  for  nondelivery  of  the  goods,  or  as  an  original  suit,  re- 
quire all  known  claimants  to  interplead.  And  to  make  such  right  of 
interpleader  effective,  the  warehouseman  is  allowed  a  reasonable  time 
in  which  to  ascertain  the  validity  of  adverse  claims  or  to  bring  legal 
proceedings  to  compel  the  complainants  to  interplead. 

4.  Tyns  v.  Bust,  37  Ga.  574,  95  Am.  to  bills  of  interpleader,  pleading  and 
Dee.  365.  practice,  etc.,  see  Interpleader,  yoL 

Generally  as  to  the  persons  entitled  15,  p.  222  et  seq. 
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L  Introductory 

L  Definitions. — Waste  has  been  variously  defined  as  the  destruc- 
tion or  material  alteration  of  any  part  of  a  tenement  by  a  tenant  for 
life  or  years,  to  the  injury  of  the  person  entitled  to  the  inheritance; l 

L  Davenport  v.  Magoon,  13  Ore.  3,4  Pac  299,  57  Am.  Rep.  1. 
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as  an  unlawful  act  or  omission  of  duty  on  the  part  of  the  tenant  which 
results  in  permanent  injury  to  the  inheritance; a  and  as  any  spoil  or 
destruction  done  or  permitted  with  respect  to  lands,  houses,  gardens, 
trees  or  other  corporeal  hereditaments,  by  the  tenant  thereof,  to  the 
prejudice  of  him  in  reversion  or  remainder,  or,  in  other  words,  to  the 
lasting  injury  of  the  inheritance.*  Another  definition  of  waste  adopt- 
ed by  some  courts  is  that  it  is  a  destruction  or  material  alteration  or 
deterioration  of  the  freehold,  or  of  the  improvements  forming  a 
material  part  thereof,  by  any  person  rightfully  in  possession,  but  who 
has  not  the  fee  title  or  the  full  estate.4  Still  another  definition  taken 
from  a  later  decision  is  to  the  effect  that  waste  is  an  unreasonable  and 
improper  use  and  abuse,  mismanagement,  or  omission  of  duty  touch- 
ing real  estate  by  one  rightfully  in  possession,  which  results  in  sub- 
stantial injury  thereto.  It  is  a  violation  of  the  obligation  of  the  ten- 
ant to  treat  the  premises  in  such  a  manner  that  no  harm  be  done  to 
them,  and  that  the  estate  may  revert  to  those  having  the  reversionary 
interest  without  material  deterioration.1 

2.  Distinction  between  Waste  and  Trespass. — The  terms  waste  and 
trespass  are  very  often  used  to  designate  injuries  to  property  of  the 
identical  same  nature.  The  cutting  of  a  timber  tree,  or  the  pulling 
down  of  a  house,  may  be  an  act  entirely  lawful ;  or  it  may  be  an  act 
of  waste,  or  of  trespass,  and  that  not  because  of  any  peculiarity  in 
the  act  itself,  but  because  of  the  party  by  whom  it  may  have  been 
done  having  an  absolute  title,  a  limited  estate,  or  no  right  whatever.6 
In  general,  waste  is  the  abuse  or  destructive  use  of  property  by  him 
who  has  not  an  absolute,  unqualified  title ;  while  trespass  is  an  injury, 
or  use  without  authority,  of  the  property  of  another,  by  one  who  has 
no  right  whatever.7  A  material  distinction  between  waste  and  trespass 
is  that  in  the  former  the  rightful  possession  of  the  wrongdoer  is  essen- 

2.  Cherokee  Constr.  Co.  v.  Harris,  92  Thomas  v.  Thomas,  166  N.  C.  627,  82 
Ark.  260,  122  S.  W.  485, 135  A.  S.  R.  S.  E.  1032,  L.R.A.1915B  219;  Aber- 
177;  Duvall  v.  Waters,  1  Bland  (Md.)  nethy  v.  Orton,  42  Ore.  437,  71  Pac. 
569,  18  Am.  Dec  350;  Whitney  v.  327,  95  A.  S.  R.  774.. 
Huntington,  34  Minn.  458,  26  N.  W.  4.  Hayman  v.  Rownd,  82  Neb.  698, 
631,  57  Am.  Rep.  68;  Hayman  v.  118  N.  W.  328,  45  I*R.A.(N.S.)  623; 
Rownd,  82  Neb.  598,  118  N.  W.  328,  Powell  v.  Dayton,  etc.,  R.  Co.,  16  Ore. 
45  L.R.A.(N.S.)  623;  Price  v.  Ward,  33,  16  Pac.  863,  8  A.  S.  R.  251. 

25  Nev.  203,  58  Pac.  849,  46  L.R.A.  Note:  132  A.  S.  R.  1075. 

459.  5.  Moore  v.  Twin  City  Ice,  etc.,  Co., 

3.  White  ▼.  Wagner,  4  Har.  &  J.  92  Wash.   608,   159   Pac.   779,   Ann. 
(Md.)  373,  7  Am.  Dec.  674;  Crowe  ▼.  Cas.  1918D  540  and  note. 

Wilson,  65  Md.  479,  6  Atl.  427,  57  6.  Duvall  v.  Waters,  1  Bland  (Md.) 
Am.  Rep.  343;  Pynchon  v.  Stearns,  11  569, 18  Am.  Dec.  350;  Meims  v.  Pabst 
Mete.  (Mass.)  304,  45  Am.  Dec.  207;  Brewing  Co.,  104  Wis.  7,  79  N.  W.  738> 
Rogers  v.  Atlantic,  etc.,  Co.,  213  N.  Y.  46  L.R.A.  478. 
246,  107  N.  E.  661,  Ann.  Cas.  1916C  7.  Brigham  v.  Overstreet,  128  Ga. 
877,  L.  R.  A.  1916A  787;  Smith  v.  447,  57  S.  E.  484,  11  Ann.  Cas.  75,  10 
Sharpe,  44  N.  C.  91,  57  Am.  Dec  574;  L.R*A.(N.S.)  452;  Duvall  v.  Waters, 
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tial.s    Failure  to  keep  in  view  this  distinction  has  sometimes  led  to 
confusion  in  the  adjudication  of  cases.9 

3.  Kinds  of  Waste. — There  are  two  kinds  of  legal  waste,  viz.,  vol- 
untary or  actual  (sometimes  called  commissive),  and  permissive  or 
negligent  waste.  Voluntary  waste  may  be  done  by  such  acts  as  pull- 
ing down  or  prostrating  houses,  or  cutting  down  timber  trees.  The 
failure  of  the  tenant  to  exercise  the  ordinary  care  of  a  prudent  man 
for  the  preservation  and  protection  of  the  estate  is  permissive  waste. 
Thus,  for  instance,  such  waste  may  consist  in  suffering  houses  to  be 
uncovered,  whereby  the  spars  or  rafters  or  other  timber  become  rot- 
ten.10 To  constitute  permissive  waste  there  must  have  been  neglect, 
omission,. sufferance,  or  permission  of  the  tenant.11  Equitable  waste 
is  defined  by  Mr.  Justice  Story  to  consist  of  "such  acts  as  at  law  would 
not  be  esteemed  to  be  waste  under  the  circumstances  of  the  case,  but 
which,  in  the  view  of  a  court  of  equity,  are  so  esteemed  from  their 
manifest  injury  to  the  inheritance,  although  they  are  not  inconsistent 
with  the  legal  rights  of  the  party  committing  them." .  This  definition 
is  accepted  by  most  of  the  textwriters  and  quoted  with  approval  by 
the  courts.12  According  to  the  definition  given  by  Lord  Chancellor 
Campbell,  equitable  waste  is  "that  which  a  prudent  man  would  not 
do  with  his  own  property." lf  It  will  be  observed  that  no  certain 
criteria  are  set  forth  in  these  definitions  by  which  courts  may  deter- 
mine when  the  rule  of  equitable  waste  applies,  but  it  is  said  that  ex- 
travagant and  humorous  waste  will  be  enjoined  pro  bono  publico,  and 
in  that  class  of  cases  where  the  writ  is  allowed  the  party  will  be  deemed 
guilty  of  a  wanton  and  unconscientious  abuse  of  his  rights.14  Among 
the  instances  of  equitable  waste  the  following  may  be  stated:  where 
a  mortgagor  in  possession  fells  timber  on  the  estate  and  thereby 
renders  the  security  insufficient;  where  a  tenant  for  life,  without 

♦ 

1  Bland  (Md.)  669, 18  Am.  Dec.  350;  787;  Melms  v.  Pabst  Brewing  Co.,  104 

Hayman  v.  Rownd,  82  Neb.  598,  118  Wis.  7,  79  N.  W.  738,  46  L.R.A.  478. 

N.  W.  328,  45  L.KA.(N.S.)  623;  Price      Note:  L.R.A.1916A  803. 

v.  Ward,  26  Nev.  203,  58  Pac  849,  46       U-  Rogers  v.  Atlantic,  etc.,  Co.,  213 

L.R.A.  459;  Williamson  v.  Jones,  42  N.  Y.  246,  107  N.  E.  661,  Ann.  Cas. 

W.  Va,  562,  27  S.  E.  411,  64  A.  S.  R.  19HC  J?77'  L.RAJ916A  787. 

fto/i    q«  t  R  A    fiQd  12*  Gannon   v.    Peterson,    193   111. 

I!  Ha^an  v.  Rownd,  82  Neb.  598,  ?\™  V P*>  18  ^tfi^      • 
118  N.  W.  328,  45  L.R.A.(N.S.)  623.  Y^K^SS^S  §18 5   ^3 

9.  Brigham  ▼.  Overstreet,  128  Ga.  c*  '  wii™  "^  M'd  479  5  Atf 
447,  57  S.  E.  484,  11  Ann.  Cas.  75, 10  ^7,  ^7  Am.  l^p.  343 

H^jPt8'*  ^r '  *<*   ~      ~r«       13.  Gannon  v.  Peterson,  193  111.  372, 

10.  Roby  v.  Newton,  121  Ga.  679,  62  tf.  e.  210,  55  L.R.A.  701;  Landers 
49  S.  E.  694,  68  L.R.A.  601;  White  v.  v.  Landers,  161  Ky.  206,  151  S.  W, 
Wagner,  4  Har.  6  J.  (Md.)  373,  7  386,  Ann.  Cas.  1915A  223  and  note. 
Am.  Dec.  674 ;  Rogers  v.  Atlantic,  etc.,  14.  Gannon  v.  Peterson,  193  I1L  372, 
Co.,  213  N.  Y.  246,  107  N.  E.  661,  62  N.  E.  210,  55  L.RJL  701. 

Ann.   Cas.   1916C    877,   L.R.A.1916A      'Note:  9  Eng.  Rnl.  Cas.  490. 
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impeachment  of  waste,  pulls  down  houses,  or  does  other  waste  wan- 
tonly and  maliciously ;  and  where  tenants  for  life  without  impeach- 
ment of  waste,  or  tenants  in  tail,  after  possibility  of  issue  extinct, 
commit  acts  in  destruction  of  the  estate,  or  cut  down  trees  planted  for 
the  ornament  and  shelter  of  the  premises.11  Meliorating  waste  is  an 
act  which,  though  technically  waste,  results  in  improving  instead  of 
injuring,  the  inheritance.1*  Thus  it  has  been  held  that  th$  changing 
of  a  large  portion  of  a  farm  consisting  of  arable  and  meadow  lands 
into  a  market  garden,  and  the  erection  of  three  glass  houses  for  the 
cultivation  of  hot-house  produce,  though  perhaps  technical  waste,  was 
yet  an  ameliorating  waste  which  so  far  from  doing  injury  to  the  in- 
heritance, improved  it,  and  did  not  entitle  the  plaintiff  to  damages  or 
an  injunction.17  Eventual  waste  is  that  done  by  an  admitted  particu- 
lar tenant  after  the  institution  of  a  suit  involving  the  title,  or  a  parti- 
tion suit.18 

4.  General  Nature  of  Waste. — The  word  "waste"  is  not  an  arbitrary 
term  to  be  applied  inflexibly  without  regard  to  the  quantity  or  quality 
of  the  estate,  the  nature  and  species  of  the  property,  or  the  relation  to 
it  of  the  person  charged  to  have  committed  the  wrong.19  Generally 
speaking,  what  is  waste,  and  what  not,  still  remains  to  be  determined 
by  the  common  law,*0  but  the  ancient  doctrine  of  waste,  if  universally 
adopted  in  this  country,  would  greatly  impede  the  progress  of  improve- 
ment, without  any  compensating  benefit.  To  be  beneficial,  therefore, 
the  rules  of  law  must  be  accommodated  to  the  situation  of  the  country, 
and  the  course  of  affairs  here ;  and  it  has  frequently  been  so  decided.1 
As  is  apparent  from  the  definitions  already  given,*  an  act  to  constitute 
waste  must  be  wrongful,8  and  it  is  the  general  rule  of  law  that  no  act 
of  a  tenant  will  amount  to  waste  unless  it  is  or  may  be  prejudicial  to 
the  inheritance,  or  to  those  entitled  to  the  reversion  or  remainder.4 

15.  Crowe  v.  Wilson,  65  Md.  479,  5  Dec  362;  Jackson  v.  Brownson,  7 
Atl.  427,  57  Am.  Rep.  343.  Johns.  (N.  Y.)  227,  5  Am.  Dec.  258; 

16.  Notes :  9  Eng.  Rul.  Cas.  491 ;  Ward  v.  Sheppard,  3  N.  C.  283,  2 
25  Eng.  Rul.  Cas.  378.  Am.   Dec.  625;   Findlay  v.   Smith,   6 

17.  Note:  Ann.  Cas.  1918D  545.  Munf.    (Va.)    134,  8  Am.  Dec.   733; 

18.  Duvall  v.  Waters,  1  Bland  (Md.)  Clemence  v.  Steere,  1  R.  I.  272,  53 
569, 18  Am.  Dec.  350.  Am.  Dec.  621 ;  Johnson  v.  Johnson,  2 

19.  McCord  v.  Oakland  Quicksilver  Hill  Eq.  (S.  C.)  277,  29  Am.  Dec.  72; 
Min.  Co.,  64  Cal  134,  27  Pac.  863,  49  Owen  v.  Hyde,  6  Yerg.  (Tenn.)  334, 
Am.   Rep.  686;  Findlay  v.   Smith,  6  27  Am.  Dec.  467. 

Munf.  (Va.)  134,  8  Am.  Dec.  733.  Note:  66  Am.  Dec.  711. 

20.  Kingston  v.  Lehigh  Valley  Coal       2.  See  supra,  par.  1. 

Co.,  236  Pa.  St.  350,  84  Atl.  820,  41  3.  Rutherford  v.  Wilson;  95  Ark. 
L.R.A.(N.S.)    1059.  246,  129  S.  W.  534,  37  L.R.A.(N.S.) 

1.  McCord   v.   Oakland   Quicksilver  763  and  note. 
Min.  Co.,  64  Cal.  134,  27  Pac.  863,  49       4.  Rutherford   v.    Wilson,   95   Ark. 
Am.  Rep.  686;  Pynchon  v.  Stearns,  11  246,  129  S.  W.  534,  37  L.R.A.(N.S.) 
Mete.  (Mass.)  304,  45  Am.  Dec.  2Q7;  763;  Anderson  v.  Cowan,  125  la.  259, 
Miles  V.  Miles,  32  N.  H.  147,  64  Am.  101  N.  W.  92,  106  A.  S.  R.  303,  68 
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Waste  does  not  necessarily  mean  a  subtraction  of  something  from  the 
corporal,  substance  of  the  estate.  Perhaps  it  may  not  always  include 
change  in  material  condition,*  and  it  need  not  consist  of  loss  of  market 
value ;  •  but  mere  injury  to  the  reputation  of  real  estate,  or  the  sup- 
posed diminution  of  its  value  resting  on  whimsical  or  emotional 
grounds  or  arising  from  dictates  of  custom  or  taste,  does  not  constitute 
waste.  These  considerations  have  nothing  to  do  with  material  sub- 
stance, but  depend  upon  evanescent  or  intangible  preferences  or  preju- 
dices.7 Waste  may  be  committed  of  land  as  well  as  in  houses  and 
timber,8  and  many  of  the  definitions  of  waste  include  any  act  or  omis- 
sion by  a  tenant  which  tends  to  destroy  the  identity  of  the  property, 
or  impair  the  evidence  of  title.9  But  the  impairment  of  evidence  of 
title  has  now  lost  most  of  its  force  as  an  element  of  waste ;  since  the 
universal  adoption  of  accurate  surveys  and  the  establishment  of  the 
system  of  recording  conveyances,  there  can  be  few  acts  which  will 
impair  any  evidence  of  title.10 

II.  Acts  Constituting^  Wastb 

•Bad  Husbandry 

5.  In  General. — Though  it  has  been  held  that  mere  injudicious 
and  unhusbandlike  farming  does  not  necessarily  constitute  waste,11 
the  undue  or  over  tillage  of  a  farm  by  a  life  tenant  or  tenant  for  years 
is  generally  considered  waste,12  as  is  bad  husbandry  by  a  mortgagee 
in  possession  of  a  farm  resulting  in  a  decrease  in  rental.11  The  tillage 
of  farming  lands  contrary  to  the  established  rotation  of  crops,  and 
contrary  to  the  established  usage  of  that  part  of  the  country,  may 
be  enjoined,  the  tillage  being  contrary  to  good  husbandry  and  de- 

L.R.A.  641;  Pynchon  v.  Stearns,  11       7.  Delano  v.  Smith,  206  Mass.  365, 
Mete.  (Mass.)  304,  45  Am.  Dec.  207;  02  N.  E.  500,  30  L.R.A.(N.S.)  .474. 
Delano  v.  Smith,  206  Mass.  365,  92       8.  Wilds  v.  Layton,  1  Del.  Ch.  226, 
N.    E.    500,    30    L.R.A.(N.S.)    474;  12  Am.  Dec.  91;  Smith  v.  Sharpe,  44 
Jackson   v.   Brownson,   7  Johns.    (N.  N.  C.  91,  57  Am.  Dec.  574. 
Y.)  227,  5  Am.  Dec.  258;  Thomas  v.       Note:  132  A.  S.  R.  1075. 
Thomas,  166  N.  C.  627,  82  S.  E.  1032,       9.  Cosgriff  v.  DeWey,  164  N.  Y.  1, 
L.R.A.1915B  219;  Northcraft  v.  Blu-  58  N.  E.  1,  79  A.  S.  R.  620;  Melms 
mauer,  53  Wash.  243,  101  Pac.  871,  v.  Pabst  Brewing  Co.,  104  Wis.  7, 
132  A.  S.  R.  1071  and  note;  Davenport  79  N.  W.  738,  46  L.R.A.  478. 
v.  Magoon,  13  Ore.  3,  4  Pac.  299,  57       10.  Pynchon   v..  Stearns,   11   Mete. 
Am.  Rep.  1;  Moore  v.  Twin  City  Ice,   (Mass.)  304,  45  Ajn.  Dec.  207;  Melms 
etc.,  Co.,  92  Wash.  608,  159  Pac.  779,  v.  Pabst  Brewing  Co.,  104  Wis.   7, 
Ann.  Cas.  1918D  540  and  note.  79  N.  W.  738,  46  L.R.A.  478. 

Notes:  66  Am.  Dec.  711;  132  A.  S.       11.  Darden  v.Cowper,  52  N.  C.  210, 
B.  1075;  Ann.  Cas.  1918D  550.  75  Am.  Dec.  461. 

5.  Delano  v.  Smith,  206  Mass.  365,       Note:  Ann.  Cas.  1918D  553. 

92  N.  E.  500,  30  L.R.A.(N.S.)   474.       12:  Note:  Ann.  Cas.  1918D  552. 

6.  Cosgriff  *v.  Dewey,  164  N.  Y.  1,       13.  Shaeffer  v.   Chambers,  6  N.  J. 
58  N.  E.  1.  79  A.  S.  R.  620.  Eq.  548,  47  Am,  Dec  211. 
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predating  the  value  of  the  premises.14  So  the  trampling  of  a  meadow 
in  a  ranch  by  horses,  and  the  failure  to  irrigate,  so  as  to  destroy 
the  hay  crop,  have  been  held  irremediable  injury  and  waste  for 
which  damages  would  be  awarded.16  Where  a  tenant  for  life  ob- 
serves the  usual  course  of  husbandry  of  the  country,  and  does  no  per- 
manent injury  to  the  estate  of  the  remainderman,  as  where  the  usage 
is  universal  of  cultivating  the  cleared  land  until  it  is  worn  out,  per- 
mitting it  to  rest,  and  grow  up  with  pines  and  scrubby  oaks,  in  order 
to  shield  it  from  the  sun,  and  return  by  the  straw  and  leaves  a  portion 
of  the  fertility  it  once  possessed,  and  clearing  new  ground  to  supply  the 
place  of  that  given  back  to  nature,  the  tenant  ought  not  to  be  deemed 
guilty  of  legal  waste.  Both  in  England  and  in  this  country  it  has  been 
held  that  permitting  the  growth  of  noxious  weeds  on  a  farm  is  no 
evidence  of  waste,  but  only  of  ill-husbandry,  and  it  is  not  waste  at 
common  law  to  fail  to  cultivate  the  land,  nor  to  dig  drains  in  a 
meadow.  There  is,  however,  authority  to  the  effect  that  allowing  a 
farm  to  grow  to  weeds  and  to  lie  unfilled  is  waste."  The  erection  on 
part  of  arable  land  leased  of  glass  houses  for  the  cultivation  of  garden 
produce  is  not  such  waste  at  common  law  as  will  be  enjoined.17 

6.  Removal  of  Manure,  Hay,  Straw,  etc* — The  general  rule  in  the 
United  States  is  that  manure  made  in  the  usual  course  of  husbandry 
upon  a  farm  is  so  attached  to  and  connected  with  the  realty  that,  in 
the  absence  of  an  express  stipulation  to  the  contrary,  it  becomes  appur- 
tepant  to  and  is  treated  as  part  of  the  realty ;  it  being  considered  that 
good  husbandry  requires  that  it  shall  be  applied  to  increasing  the  pro- 
ductiveness of  the  land  whereon  it  is  produced.  And  while  the  tenant 
may  use  the  manure  on  the  farm  during  his  term,  it  is  waste  to  sell 
it  or  to  take  it  away.18  But  this  rule  does  not  apply  to  manure  made 
in  a  livery  stable,  or  in  any  manner  not  connected  with  agriculture 
or  in  a  course  of  husbandry.19  Where  a  farm  is  let  for  agricultural 
purposes,  the  tenant  cannot  justify  the  removal  of  any  portion  of 
the  manure  made  on  the  premises,  by  occasionally  employing  his 
teams  in  business  not  connected  with  the  cultivation  of  the  soil  and 

14.  Wilds  v.  Layton,  1  Del.  Ch.  226,  and  note;  Lewis  ▼.  Jones,  17  Pa.  St. 

12  Am.  Dec  91.  262,  55  Am.  Dee.  550  and  note. 

Notes:  59  Am.  Dee.  71;  Ann.  Cas.  Notes:  11  Ann.  Cas.  81;  Ann.  Cos. 

1918D  552,  553.  1918D  563. 

16.  Marshall  v.  Rugg,  6  Wyo.  270,  And  Bee  Landlord  and  Tenant,  vol. 

44  Pac  700,  45  Pac.  486,  33  L.&.A.  16,  p.  754  et  seq. 

679.  19.  Daniels     v.     Pond,     21     Pick. 

16.  Note:  Ann.     Cas.    1918D    547,  (Mass.)  367,  32  Am.  Dec.  269;  Lewis 
553.  v.  Jones,  17  Pa.  St.  262,  55  Am.  Dec. 

17.  Note:  15  Eng.  Rul.  Gas.  313.  550  and  note. 

18.  Brigham  v.  Overstreet,  128  Ga.  Notes:  55  Am.  Dee.  554;  11  Ann. 
447,  57  6.  E.  484,  11  Ann.  Cas.  75,  Cas.  81. 

10  L.R.A.(N.S.)  452;  Daniels  v.  Pond,  And  see  Landlord  and  Tenant,  voL 
21  Pick.  (Mass.)  367,  32  Am.  Dec.  269  16,  p.  755  et  seq. 
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supplying  them  in  part  with  hay  and  grain  purchased  from  others, 
so  long  as  the  manure  thus  made  is  commingled  with  that  made  from 
the  produce  of  the  farm.80  The  annual  removal  of  the  bog  grass  from 
a  farm  by  a  life  tenant,  the  grass  usually  being  there  foddered  out,  is 
waste  for  which,  so  far  as  it  is  an  injury  to  the  freehold,  he  is  liable 
to  account.  It  is  not  waste,  however,  for  a  life  tenant  of  a  farm  to  sell 
hay,  straw,  and  meadow  grass  raised  thereon,  where  it  is  the  custom 
of  most  of  the  farmers  in  the  vicinity  to  sell  some  hay  from  their 
farms.  In  England  it  has  been  held  that  an  injunction  will  be  grant- 
ed to  stay  waste  in  removing  from  a  farm  and  lands  any  of  the  crops, 
hay  or  straw,  dung  or  manure  produced  or  made  thereon  in  the  course 
of  husbandry,  except  according  to  the  custom  of  the  country.1 

Changing  Character  of  Land 

7.  English  Doctrine. — In  England,  in  the  earlier  cases,  it  was  held 
that  any  change  in  the  character  or  nature  of  land,  though  the  real 
value  of  the  land  was  thereby  improved,  was  waste.  Thus,  for  ex- 
ample, it  was  held  to  be  waste  for  a  tenant  to  convert  ploughland  into 
woodland,  meadow  into  plough  or  pasture  land,  or  wood  into  arable 
land,  or  pasture  into  ploughland,  or  to  turn  plough  or  meadow  ground 
into  pasture  or  woodland.*  The  reasons  given  f6r  this  strict  common 
law  rule  were  that  it  not  only  changed  the  course  of  husbandry,  but 
also  the  evidence  of  title,  since  the  nature  of  the  land  was  an  essential 
part  of  the  description  in  many  ancient  muniments  of  title.  In  some 
of  the  later  English  cases,  however,  there  is  an  intimation  of  a  depart- 
ure from  the  strictness  of  the  earlier  rule.  Thus  it  has  been  said 
that  if  the  permanent  character  of  .the  property  demised  is  not  sub- 
stantially altered,  as  for  instance  by  the  conversion  of  pasture  land 
into  plough  land,  by  breaking  up  ancient  meadows,  or  the  like,  the 
law  now  is  that  it  is  not  waste  for  the  tenant  to  do  things  which  with- 
in the  covenants  of  the  lease  he  is  not  precluded  from  doing.  Within 
those  covenants  and  conditions  he  may  use  his  holding  as  he  pleases.9 

8.  American  Doctrine. — In  the  United  States  the  strict  English 
rule  as  to  the  effect  of  a  change  in  the  character  of  the  land  does  not 
obtain,  and  such  change  does  not  constitute  waste  unless  it  be  shown 
to  be  detrimental  to  the  inheritance  and  contrary  to  the  ordinary 
course  of  good  husbandry.4    When  our  ancestors  emigrated  to  this 

20.  Lewis  v.  Jones,  17  Pa.  St.  262,  Dec.  621. 

55  Am.  Dee.  550.  Note :  Ann.  Cas.  1918D  543  et  Beq. 

1.  Note:  Ann.  Cas.  1918D  546,  553.  3.  Note:  Ann.  Cas.  1918D  543. 
And  see  Landlord  akd  Tskakt,  vol.  4.  Pynehon   v.    Stearns,    11   Mete. 
16,  p.  757  et  Beq.  (Mass.)  304,  45  Am.  Dec.  207;  Clem- 

2.  .Pynchon    v.    Stearns,    11    Mete,  ence  v.  Steere,  1  R.  I.  272,  53  Am. 
(Mass.)  304,  45  Am.  Dec.  207;  Clem-  Dec  621. 

ence  v.  Steere,  1  B.  I.  27%  53  Am.       Note:  Ann.  Cas.  1918D  550. 
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country,  they  brought  with  them,  and  were  af terwtfrds  governed  by, 
the  common  law  of  England,  excepting,  however,  such  parts  as  were 
inapplicable  to  their  condition.  Th^tt  the  principle  of  the  common 
law  under  consideration  was  then  inapplicable  to  the  condition  of 
the  country  is  obvious ;  nor  has  it  been  applicable  at  any  time  since, 
for  it  has  been  the  constant  usage  of  our  farmers  to  break  up  their 
grass  lands  for  the  purpose  of  raising  crops  by  tillage,  and  laying  them 
down  again  to  grass,  and  otherwise  to  change  the  use  and  cultivation 
of  their  lands  as  occasions  have  required.  A  conformity,  therefore, 
to  this  usage  cannot  be  deemed  waste.5  Thus  the  mere  conversion 
of  meadow  land  into  pasture  land  is  not  waste,6  nor  is  the  turning 
out  of  exhausted  land,7  or  a  change  of  pasture  land  into  woodland  by 
a  tenant  in  dower  by  suffering  timber  to  grow  there.8  Permitting 
pastures  to  become  overgrown  with  brush  is  waste  only  where  there  is 
such  neglect  in  cutting  the  brush  as  a  man  of  ordinary  prudence  would 
not  be  guilty  of.9  The  fact  that  a  life  tenant  erected  several  wooden 
houses  on  the  land,  and  for  that  purpose  caused  some  portion  of  the 
soil  to  be  thrown  out  from  under  the  sites  of  those  houses,  in  order  to 
form  cellars  under  them,  and  to  raise  the  land,  around  them,  does  not 
constitute  waste  where  it  does  not  appear  that  it  is  prejudicial  to  the 
remainderman.10  But  dredging  and  carrying  away  sand  and  gravel 
from  the  shore  of  larfd,  to  say  nothing  of  removing  the  fast  land  and 
trees  above  high  water  mark,  by  a  life  tenant  of  a  farm,  unquestion- 
ably injures  the  inheritance  and  constitutes  waste.11  And  the  cutting 
down  of  trees  along  a  river  bank,  fronting  one's  premises,  by  which  his 
property  is  protected  from  the  encroachments  of  the  water,  for  the 
purpose  of  constructing  a  raceway  along  the  bank  to  create  waterpower 
for  the  use  of  a  corporation,  without  the  owner's  consent,  or  any  law- 
ful authority,  is  waste,  destructive  of  the  inheritance,  and  will  be 
enjoined.12  '    —     •     - 

Buildings 

9.  Alterations. — It  was  the  rule  ,of  the  early  common  law  that  any 
alteration  of  the  buildings  on  leased  premises  by  a  tenant  for  years 

5.  Roby   v.   Newton,  121   Ga.  679,  Am.  Dec.  207. 

49  S.  E.  694,  68  L.R.A.  601;  Pynchon  Notes:  45  Am.  Dec.  210;  Ann.  Gas. 

v.  Stearns,  11  Mete,  (Mass.).  304.,  45  1918D  552. 

Am.  Dec.  207.  9.  Clemence  v.  Steere,  1  R.  I.  272, 

Note :  Ann.   Cas.   1918D  550.  53  Am.  Dec.  621. 

6.  Pynchon    v.    Stearns,    11    Mete.  Note:  Ann.  Cas.  1918D  552. 
(Mass.)  304,  45  Am.  Dec.  207;  Clem-  10.  Pynchon   v.   Steams,  11   Mete. 
ence  v.  Steere,  1  R.  L  272,  53  Am,  (Mass.)  304,  45  Am.  Dec.  207. 

Dec.  621.  *  Note:  Ann:  Cas.  1918D  554. 

7.  Thomas  v.   Thomas,  166  N.   C.       11.  Note:  Ann.  Cas.  1918D  554. 
627,  82  S.  E.  1032,  L.R.A.1915B  21&  12.  Scudder    v.    Trenton    Delewai* 

8.  Clark  v.  Holden,  7  Gray  (Mass.)    Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec 
B,    66    Am.    Dec.    450;    Pynchon    v.  756,      , 

Stearns,   11   Mete,    (Mass..)    304,   45 

1018 


27  B.  C  L.  WASTE  §  9 

was  waste,  regardless  of  whether  the  alteration  was  beneficial  to  the 
owner  of  the  reversion.18  Thus  for  instance  it  was  held  that  he  could 
not  convert  a  corn  mill  into  a  fulling  mill,  or  a  water  mill  into  a  wind- 
mill, or  a  log  wood  mill  into  a  cotton  mill,  or  a  dwelling  house 
into  a  warehouse,  or  a  brew  house  into  an  office.1*  This  rule  was 
based  on  the  theory  that  the  evidence  of  title  was  affected  by  such  al- 
terations.15 Many  of  the  modern  cases  are  practically  in  accord  with 
the  old  common  law  rule  that  any  material  alteration  of  a  building 
by  a  tenant  in  years  is  waste  although  it  may  not  diminish  the  value 
of  the  lessor's  property  but  may  even  enhance  its  value.16  Thus, 
where  a  tenant  for  years  made  alterations  so  radical  as  substantially 
to  change  the  character  of  the  building,  requiring  the  expenditure  of 
one  thousand  dollars  to  restore  it  to  its  former  condition,  the  tenant 
was  held  guilty  of  waste,  although  the  building  *was  out  of  repair  and 
was  improved  by  the  alterations.17  The  removal  of  a  substantial  part 
of  a  building,  intended  to  be  a  permanent  structure,  is  waste,  even 
though  it  is  small  and  insignificant  in  comparison  with  that  which 
remains.18  Some  of  the  modern  cases  lay  down  the  rule  that  in  order 
for  alterations  in  a  building -by  a  tenant  for  years  to  constitute  waste 
they  must  be  of  a  material  and  permanent  value  and  must  so  change 
the  property  as  to  depreciate  the  value  of  the  remainder.19  From 
these  cases  it  would  appear  that  the  strict  doctrine  of  the  earlier  Eng- 
lish decisions  in  regard  to  alterations  on  buildings  has  been  greatly 
modified  to  meet  the  changed  conditions  of  the  present  time,  and  that 
it  is  not  waste  to  make  an  alteration  in  a  building  if  it  can  be  done 
without  destroying  or  materially  injuring  the  building,  or  changing 
its  nature  so  as  to  make  it  impossible  to  restore  the  premises  at  the 
end  of  the  term  substantially  as  the  tenant  received  them.20  So,  where 
the  act  charged  to  be  waste  is  clearly  beneficial  to  the  estate,  such  as 
the  pulling  down  of  ruinous  buildings,  and  employing  the  site  for 
erecting  building*  of  a  different  character,  which  renders  the  estate 
more  valuable,  a  court  of  equity  will  refuse  to  interfere  by  injunc- 
tion.1 Thus  it  has  been  held  that  the  removal  by  the  owner  of  a  life 
estate,  of  a  large  dwelling  house  which  was  expensive  when  erected, 

13.  Crowe  v.  Wilson,  65  Md.  479,  143  Ky.  513,  133  S.  W.  774,  136  S. 
5  Atl.  427,  57  Am.  Rep.  343.  W.  867,  Ann.  Cas.  1912C  389. 

Note:  Ann.  Cas.  1912C  392.  18.  Bass  v.  Metropolitan  West  Side 

14.  Maddox  v.  White,  4  Md.  72,  59  El.  R.  Co.,  82  Fed.  857,  53  U.  S.  App. 
Am.  Dee.  67  and  note.  542,  27  C.  C.  A.  147,  39  L.R.A.  711. 

15.  Note:  Ann.  Cas.  1912C  392  et  19.  Note:  Ann.   Cas.  1912C  393. 
aeq  20.  Abel  v.  Wuesten,  141  Ky.  766, 

16.  Davenport  v.  Magoon,  13  Ore  143  Ky.  513,  133  8.  W.  774, 136  S.  W. 
3,  4  Pac.  299,  57  Am.  Rep.  1  and  note;  867,  Ann.  Cas.  1912C  389  and  note. 
Melms  v.  Pabst  Brewing  Co.,  104  Wis.  1.  Melms  v.  Pabst  Brewing  Co.,  104 
7,  79  N.  W.  738,  46  L.R.A.  478.  Wis.  7,  79  N.  W.  738,  46  L.R.A.  473. 

Note:  Ann.  Cas.  1912C  392.  Note:  25  Eng.  Rul.  Cas.  378. 

17.  Abel  v.  Wuesten,  141  Ky.  766, 
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but  which,  by  reason  of  railroads  and  factories  around  it,  has  become, 
absolutely  undesirable  as  a  residence  and  incapable  of  any  use  as 
business  property,  does  not  constitute  actionable  waste  as  against  the 
reversioner,  with  whom  no  contractual  relations  exist,  when  the  re- 
moval of  the  building  largely  enhances  the  value  of  the  property  for 
business  purposes.*  Of  course,  when  the  alteration  made  is  authorized 
by  the  agreement  of  the  parties,  it  will  not  be  waste.1  Where  author- 
ity is  by  the  lease  conferred  on  the  tenant  to  make  such  alterations  or 
commit  such  acts  of  waste  as  are  not  injurious  to  the  premises,  the 
question  whether  the  alterations  made  are  actually  injurious  is  usually 
for  the  jury.4  In  some  jurisdictions  a  special  license  in  writing  is 
by  statute  made  necessary  in  order  to  authorize  a  tenant  for  life  or 
years  to  commit  waste;  and  without  such  special  license  in  writing 
he  is  subject  to  an  action  of  waste.  In  such  a  case,  the  oral  consent 
of  the  landlord  to  alterations  will  not  protect  the  tenant6 

10.  Destruction  or  Removal;  Erection  of  New  Buildings. — To  tear 
down  a  building  is  not  to  alter  it,  and  a  stipulation  in  a  lease  that 
the  lessee  may  make  alterations  in  the  building  so  as  to  adapt  it  to 
other  business  does  not  confer  a  power  to  tear  down  and  destroy  such 
building,  even  though  he  should  erect  a  better  or  more  expensive  one 
in  its  place ;  and  such  conduct  would  be  waste.1  It  has  been  held  to 
constitute  waste  for  a  tenant  to  tear  boards  from  farm  buildings  and 
destroy  the  fences; 7  to  remove  wainscot,  floors,  or  other  things  once 
fixed  to  the  leasehold ; 8  or  to  drill  holes  into  a  brick  wall,  and  drive 
wooden  pegs  therein  for  the  purpose  of  attaching  a  sign,  when  such 
use  would  cause  the  brick  in  that  part  of  the  wall  to  becorao  loose  or 
misplaced.*  But  the  removal  of  a  crib  erected  by  the  life  tenant  and 
not  annexed  to  the  freehold  is  not  waste.10  Nor  is  tearing  down  an 
old  barn,  in  danger  of  falling  and  damaging  the  life  tenant's  cattle, 
waste,  unless  its  condition  was  caused  by  the  tenant's  neglect.11  So 
cutting  a  door  and  a  window,  not  injuring  the  building,  is  not  waste.1* 
And  it  has  been  held  that  a  tenant  in  common  is  not  guilty  of  destruc- 
tive waste  in  removing  fixtures  from  a  mill,  out  of  use  for  want  of 
repairs,  and  using  them  temporarily  in  a  mill  of  his  own;  nor  in 

2.  Melms  v.  Pabst  Brewing  Co.,  104  S.  53,  24  U.  S.  (L.  ed.)  65;  Clemence 
Wis.  7,  79  N.  W.  738,  46  L.R.A.  478.  v.  Steere,  1  R.  I.  272,  53  Am.  Dec.  621. 

3.  Davenport  v.  Magoon,  13  Ore.  3,      8.  White  v.  Wagner,  4  Har.  &  J. 
4  Pac  299,  57  Am.  Rep.  1  and  note.  (M<L)  373,  7  Am.  Dec  674. 

Note:  Ann.  Cas.  1912C  394  9.  Hayman  v.  Rownd,  82  Neb.  598, 

4.  Note:  Ann.  Cas.  1912C  394.  118  N.  W.  328,  45  LJLA.(N.S.)  623. 

5.  Abel  v.  Wuesten,  141  Ey.  766,  10.  Clemence  v.  Steere,  1  R.  I.  272, 
143  Ky.  513, 133  S.  W.  774, 136  S.  W.  53  Am.  Dec.  621. 

867,  Ann.  Cas.  1912C  389  and  note.  11.  Clemence  v.  Steere,  1  R.  I.  272, 

6.  Davenport  v.  Magoon,  13  Ore.  3,  53  Am.  Dec.  621. 

4  Pac.  299,  57  Am.  Rep.  1  and  note.  12.  Note:  57  Am.  Rep.  6» 

7.  United  States  v.  Bostwick,  94  U. 
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burning  rotten  and  useless  timber  attached  to  the  mill-dam.19  Accord- 
iog  to  some  decisions  a  tenant  under  a  lease  with  a  covenant  for  per- 
petual removal  may  be  restrained  from  tearing  down  and  removing 
a  dwelling  house  on  the  premises  only  when  the  security  for  the  rent 
would  be  impaired  by  such  removal.14  To  erect  a  new  house  or  other 
building  on  the  land  where  there  was  not  any  before  is  not  waste  if 
the  inheritance  is  not  affected  in  a  manner  which  the  law  recognizes 
to  be  injurious,1'  because  it  may  be  removed  at  the  end  of  the  term, 
and  the  premises  returned  in  statu  quo.1* 

11.  Failure  to  Repair;  Improper  Use;  Acts  of  God  or  Common 
Enemy;  Acts  of  Strangers;  Fire. — The  weight  of  authority  is  to  the 
effect  that  a  life  tenant  or  a  tenant  for  years  is  bound  to  make  all  ordi- 
nary, reasonable  and  necessary  repairs  to  preserve  the  property  and 
prevent  its  going  to  decay  or  waste,19  even  though  he  may  be  dis- 
punishable for  waste.18  Beyond  this  he  is  not  obliged  to  make  re- 
pairs.19 A  tenant  for  life  or  years  is  liable  for  waste  if  injury  results 
to  the  premises  from  using  them  in  an  unreasonable  or  improper 
way.10  The  tenant  is  not  liable  in  waste  for  injury  arising  from  the 
act  of  God  or  the  public  enemy,  or  the  acts  of  the  lessor  himself.1 
Thus,  if  a  house  be  destroyed  by  lightning,  floods,  tempests  or  enemies, 
without  any  concurrence  of  the  lessee,  or  possibility  of  preventing  the 
same,  this  is  no  waste  in  the  lessee.  For  it  is  not  done  by  the  lessee's 
negligence,  or  any  wilful  act  of  his;  and  he  cannot  be  charged  with 
using  it  improperly,  and  it  would  thus  have  perished  even  in  the 
reversioner's  possession.*    A  tenant  is,  however,  liable  for  voluntary 

13.  Dodd  v.  Watson,  57  N.  C.  48,  And  see  Landlord  and  Tenant,  vol. 
72  Am.  Dec.  577.  16,  p.  1085  et  seq.;  Lite  Estate,  vol. 

14.  Crowe  v.  Wilson,  65  Md.  479,  17,  p.  641  et  seq. 

5  Atl.  427,  57  Am.  Rep.  343.  20.  White  v.  Wagner,  4  Har.  &  J. 
16.  Pynchon   v.    Stearns,    11   Mete.    (Md.)  373,  7  Am.  Dec.  674;  Powell  v. 

(Mass.)  304,  45  Am.  Dec  207.  Dayton,  etc.,  R.  Co.,  16  Ore.  33,  16 

16.  Note:  57  Am.  Rep.  5.  Pac.  863,  8  A.  S.  R.  251;  Anderson 

17.  Prescott  v.  Grimes,  143  Ky.  101,  v.  Miller,  96  Tenn.  35,  33  S.  W.  615, 
136  S.  W.  206,  33  L.R.A.(N.S,)  699  54  A.  S.  R.  812,  31L.R.A.  604;  Horse- 
and  note;  Clamence  v.  Steere,  1  R.  I.  fall  v.  Mather,  Holt  N.  P.  7, 17  Rev. 
272,  53  Am.  Dee.  621;  Greene  v.  Rep.  589,  9  Eng.  RuL  Cas.  463  and 
Greene,  19  R.  I.  619,  35  Atl.  1042,  35  note. 

L.B.A,  790;  Wise  v.  Metcalfe,  10  B.       Notes:  59  Am.  Dec.  71;  20  A.  S.  R. 

6  C.  299,  21  E.  C.  L.  84,  5  M.  &  R.  835. 

235,  9  Eng.  Rul.  Cas.  419.  1.  United  States  v.  Bostwick,  94  U. 

18.  Note:  33  L.R.A.(N.S.)  671,  672.  S.  53,  24  U.  S.  (L.  ed.)  65;  White  v. 

19.  Sampson  v.  Grogan,  21  R.  I.  Wagner,  4  Har.  &  J.  (Md.)  373,  7 
174, 42  Atl.  712,44L.R.A.  711;  Ander-  Am.  Dec.  674;  Pollard  v.  Shaffer,  1 
son  v.  Miller,  96  Tenn.  35,  33  S.  W.  Dall.  (Pa.)  210, 1  U.  S.  (L.  ed.)  104, 
615,  54  A.  S.  R.  812,  31  L.R.A.  604;  1  Am.  Dec.  239. 

Horsefall  v.  Mather,  Holt  N.  P.  7,  17       Note :  L.R. A.1916A  805. 
Rev.  Rep.  589,  9  Eng.  Rul.  Cas.  463       2.  Pollard  v.  Shaffer,  1  Dall.  (Pa.) 
and  note.  210, 1  U.  S.  (L.  ed.)  104,  1  Am.  Dec. 

Note:  33  L.R.A.(N.S.)  671.  239. 
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waste  committed  upon  the  premises  by  a  stranger,  as  it  is  his  duty,  and 
he  is  presumed  to  be  able,  to  withstand  it.'  So  where  a  house,  which 
a  lessee  for  a  year  held  under  a  lease  without  special  covenants,  was 
destroyed  by  an  armed  mob,  which  the  lessee  had  reason  to  believe 
would  attack  the  house  on  account  of  his  using  the  same  for  the  pur- 
pose of  distributing  a  certain  newspaper,  it  was  held  that  the  lessee 
was  liable  in  an  action  on  the  case  in  the  nature  of  waste.4  Apparent- 
ly there  has  been  no  case  of  waste  where  recovery  was  had  from  the 
tenant  for  injury  caused  to  the  estate  by  the  Negligent  act  of  a 
stranger,  though  it  has  been  assumed  in  some  cases  that  such  an  in- 
jury would  amount  to  waste.6  A  tenant  may,  if  guilty  of  negligence, 
be  liable  for  the  loss  of  the  leased  premises  by  fire,6  even  though  the 
lease  contains  a  provision  that  at  the  end  of  the  term  he  shall  yield 
possession  "subject  to  lose  by  fire."  7  So  if  a  tenant  having  rented  a 
building  for  the  storage  of  vehicles  uses  it  for  the  storage  of  cotton 
without  authority,  he  is  liable  for  an  injury  to  the  building  by  fire 
caused  by  the  more  dangerous  and  combustible  nature  of  the  cotton. 
But  a  tenant  is  not  answerable  for  accidental  damages,  or  bound  to 
rebuild  if  the  buildings  are  burned  down  or  otherwise  destroyed  by 
accident.8  The  burning  of  a  building  through  the  negligent  keeping 
of  a  fire  by  a  tenant  is  by  modern  textwriters  regarded  as  permissive 
waste.0  It  has  been  held  that  a  life  tenant  may  recover  the  damages 
to  both  life  estate  and  remainder  from  one  negligently  setting  fire  to 
the  property,  not  on  the  theory  that  he  is  liable  over  to  the  remainder- 
man for  the  waste,  but  as  trustee  in  possession  for  the  remainderman.10 

Removal  of  Earth  or  Minerals 

12.  In  General. — A  life  tenant  or  a  tenant  for  years  may.  without 
being  guilty  of  waste,  continue  to  work  mines  or  quarries  that  were 

• 

S.  White  v.  Wagner,  4  Har.  &  J.  Landlord  and  Tenant,  vol.  16,  p.  747. 

(Md.)  373,  7  Am.  Dec.  674;  Rogers  v.  7.  Brophy   v.    Fairmont    Creamery 

Atlantic,  etc.,  Co.,  213  N.  Y.  246,  107  Co.,  98  Neb.  307, 152  N.  W.  557,  L.R.A. 

N.  E.  661,  Ann.  Cas.  1916C  877  and  1918A  367  and  note. 

note,    L.R.A.1916A    787;    Powell    v.  Note:  L.R.A.1916A  804. 

Dayton,  etc.,  R.  Co.,  16  Ore.  33,  16  g.  United  States  v.  Bostwick,  94  U. 

Paf'  22?'.  8  A'  ™  R'  ^\  tt        iL   t    S-  53>  M  u-  s-  (L-  ed)  «6;  Sampson 

Ja  Wf  7  A^nf'  «74  v-  Gr°San>  21  R'  L  174>  ^  AtL  n2> 

(Md.)  676,  7  Am.  Dec.  674.  44  LRA    711 

M  STt^wT^^A  52 V^ 

Cas.  1916C  877  and  note,  L.R.A.1916A  »  £^«-  ,%*%  &?3 

6!  Nitro-Glycerine  Case,  15  Wall.  £  "*^  JU;  Horsef all  v  Mather, 
524,  21  U.  S.  (L.  ed.)  206;  Brophy  v.  Holt  N.  P.  7 ,17  Rev.  Rep.  589,  9  Eng. 
Fairmont  Creamery  Co.,  98  Neb.  307,  »»!•  Cas.  463  and  note. 
152  N.  W.  557,  L.RA.1918A  367  and  10.  Rogers  v.  Atlantic,  etc.,  Co.,  213 
note;  Sampson  v.  Grogan,  21  R.  1. 174,  N.  Y.  246,  107  N.  E.  661,  Ann.  Cas. 
42  Atl.  712,  44  L.R.A.  711.    And  see  1916C  877,  L.R.A.1916A  787. 
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open  when  the  tenancy  commenced,11  and  this  even  to  exhaustion,12 
when  not  precluded  by  restraining  words  in  the  instrument  creating 
the  estate.18  New  approaches  may  be  constructed,14  and  it  is  per- 
missible to  sink  new  shafts  or  pits  into  the  same  veins,  and  to  penetrate 
through  a  seam  already  opened  and  into  one  lying  under  it.15  A 
mine  lawfully  leased  to  be  opened  has  been  held  to  be  an  "open  mine" 
within  the  meaning  of  this  rule.16  The  rule  allowing  tenants  to  mine, 
when  the  operations  are  commenced  before  the  tenancy  is  created,  is 
based  on  the  theory  that  in  such  cases  mining  is  a  mere  mode  of  use 
and  enjoyment,  and  to  extract  minerals  is  but  to  take  the  accruing 
profits  of  the  land.17  As  a  general  rule,  however,  it  is  waste  for  a 
tenant  for  life  or  years  to  open  and  operate  new  mines  except  so  fax 
as  may  be  reasonably  necessary  for  the  repair  and  maintenance  of  the 
property  or  for  the  specific  purpose  for  which  the  lease  was  made,  or 
unless  the  right  is  expressly  included  in  the  lease.18  The  reason  for 
this  rule  is  that  such  opening  and  operation  would  be  a  lasting  injury 
to  the  inheritance.18     The  rule  applies  to  oil  and  gas  wells,20  salt 

11.  Cherokee  Constr.  Co.  v.  Harris,  634  et  seq.;  Mines,  vol.  18,  p.  1193  et 
92  Ark.  260,  122  S.  W.  485,  135  A.  S.  seq. 

E.  177  and  note;  Billings  v.  Taylor,  10  14.  Note:  8  Ann.  Cas.  1121. 

Pick.  (Mass.)  460,  20  Am.  Dec.  533;  15.  Billings    v.    Taylor,    10    Pick. 

Lynn's  Appeal,  31  Pa.  St.  44,  72  Am.  (Mass.)  460,  20  Am.  Dec.  533;  Crouch 

Dec.  721;  Marshall  v.  Mellon,  179  Pa.  v.   Puryear,   1  Rand.    (Va.)    258,   10 

St.  371,  36  Atl.  201,  57  A.  S.  R.  601,  Am.  Dec.  528. 

35  L.R.A.  816;  Koen  v.  Bartlett,  41  Note:  8  Ann.  Cas.  1122. 

W.  Va.  559,  23  S.  E.  664,  56  A,  S.  R.  16.  Koen  v.  Bartlett,  41  W.  Va.  559, 

884  and  note,  31  L.R.A.  128;  William-  23  S.  E.  664,  56  A.  S.  R.  884  and 

son  v.  Jones,  43  W.  Va.  562,  27  S.  Ek  note,  31  L.R.A.128. 

411,  64  A.  S.  R.  891,  38  L.R.A.  694.  17.  Notes:  8   Ann.    Cas.   1121;    25 

Notes:  135  A.  S.  R.  182;  36  L.R:A.  Eng.  Rul.  Cas.  375. 

(N.S.)  1100;  8  Ann.  Cas.  1121;  Ann.  18.  United  States,  v.  Gear,  3  How. 

Cas.  1913E  839;  25  Eng.  Rul.   Cas.  120,  11  U.  S.  (L.  ed.)  523;  Cherokee 

375.  Constr.   Co.  v.  Harris,  92  Ark.   260, 

12.  Cherokee  Constr.  Co.  v.  Harris,  122  S.  W.  485,  135  A.  S.  R.  177  and 
92  Ark.  260, 122  S.  W.  485, 135  A.  S.  note;  Wilds  v.  Layton,  1  Del.  Ch.  226, 
R.  177  and  note;  Billings  v.  Taylor,  10  12  Am.  Dec.  91;  Ohio  Oil  Co.  v. 
Pick.  (Mass.)  460,  20  Am.  Dec.  533;  Daughetee,  240  111.  361,  88  N.  E.  818, 
Findlay  v.  Smith,  6  Munf.  (Va.)  134,  36  L.R.A.(N.S.) .  1108;  Cosgriff  v. 
8  Am.  Dec.  733;  Koen  v.  Bartlett,  41  ~m&>™t3*-  J'  X>  58  N;  E-  *>  79 
W.  Va.  559,  23  S.  E.  664,  56  A.  S.  R.  £:,  S'  B'  °2^  S^g™J-  JP0™  ^e 
884  and  note,  31  L.R.A.  128;  William-  J*  C%98  ^  59?i  86.  8"J£  J4?' 
son  v.  Jones,  43  W.  Va.  562,  27  S.  E.  Lt%^'  1117  anTd  not\f  £ V" 

41j?  ?4  A«  in  v91ii3^Lr  •  r  K  f^vni  v* 

^o^Ll  Ann'  CaS'  1121;  Ann'  CaS-  L.R.A.  694;  Cecil  v.  Clark,  47  W.  Va. 
1913E  839..  402,  35  g.  E.  n>  81  A.   s>  R.  802< 

13.  Koen  v.  Bartlett,  41  W.  Va.  Questioned  in  Lynn's  Appeal,  31  Pa. 
559,  23  S.  E.  664,  56  A.  S.  R.  884  and  &.  44,  72  Am.  Dec.  721 

note,  31  L.R.A.  128.  Notes:  8  Ann.  Cas.  1123;  Ann.  Cas. 

Notes:  36    L.R.A.(N.S.)     1109;     8  1913E  839. 
Ann-.  Cas.  1122.  19.  Note :  8  Ann.   Cas.  1123. 

And  see  Life  Estates,  vol.  17,  p.       20.  Ohio  Oil  Co.  v.  Daugetee.  240 
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wells,1  quarries,9  and  to  the  unauthorized  digging  of  clay  to  make 
brick.1  Taking  rock  from  a  bluff  within  the  boundaries  of  a  right 
of  way  granted  over  another's  land  for  use  in  macadamizing  streets 
and  building  culverts  has  been  held  to  be  waste  which  may  be  en- 
joined at  the  suit  of  the  proprietor  of  the  land.*  Where  a  mine  has 
been  worked  for  some  definite  and  restricted  purpose,  such  as  for  the 
purpose  of  fuel  or  repair  to  some  particular  tenements,  that  will  not, 
alone,  give  the  tenant  for  life  the  right  to  work  it  for  commercial 
profit.6  So  mines  which  were  opened  before  the  life  estate  began  but 
were  used  for  domestic  purposes  only  and  not  for  the  sale  of  the  coal 
or  other  minerals,  may  be  worked  by  the  tenant  for  life  only  for  such 
purposes  as  they  were  used  when  the  life  estate  began.1  Mines  which 
have  only  been  temporarily  abandoned  may  be  worked,  but  it  does 
not  follow  that  the  tenant  for  life  has  a  right  to  open  old  abandoned 
pits  and  mines,  or  to  commence  opening  any  mines  or  pits  which  the 
author  of  the  gift  has  merely  made  preparations  for  opening.  The 
rule  by  which  the  right  of  the  life  tenant  is  to  be  tested  is  not  the 
length  of  time  that  may  have  elapsed  since  the  last  working  of  the 
mines,  but  it  depends  upon  whether  the  owner  of  the  fee  merely  dis- 
continued the  work  for  want  of  capital,  or  because  it  did  not  prove 
profitable,  or  for  any  other  like  reason,  or  whether  he  abandoned  it 
with  an  executed  intention  to  devote  the  land  to  some  other  use.7 

13.  Application  to  Particular  Estates. — The  rule  stated  in  the  pre- 
ceding paragraph  as  to  the  removal  of  earth  or  minerals  has  been  held 
to  apply  to  cotenants.8  Thus,  a  cotenant  in  possession  who,  without 
the  authority  or  consent  of  his  cotenants,  quarries  rock  from  the  prem- 
ises, crushes  it,  and  sells  it  at  a  large  profit,  retaining  the  proceeds,  is 
liable  to  account  to  his  cotenants  for  the  rock  thus  taken.    Such  rock 

IH.  361,  88  N.  E.  818,  36  L.R.A.(N.S.)   v.  Dewey,  164  N.  Y.  1,  58  N.  E.  1,  79 
1108  and  note;  Rupel  v.  Ohio  Oil  Co.,  A.  S.  R.  620;  Lynn's  Appeal,  31  Pa. 
176  Ind.  4,  95  N.  E.  225,  Ann.  Cas.  St.  44,  72  Am.  Dec.  721. 
1913E  836  and  note;  Compton  v.  Peo-       3.     Russell  v.  Merchants'  Bank,  47 
pie's  Gas  Co,  75  Kan.  572,  89  Pac.  Minn.  286,  50  N.  W.  228,  28  A.  S.  R. 

^Nv\7fI;vC^^o\Dr^^4  68  N.  E.  1, 79  A.  S.  R.  620.    '  * 

w  \  lf  f  2'  ?'  V?  'I  n  V205  Notes'  20  A.  S.  R.  835;  Ann.  Cas. 
Westmoreland,  etc.,  Natural  Gas  Co.  v.  -ip/m?  oak  9 

De  Witt,  130  Pa.  St.  235, 18  Atl.  724,  ^JSt  „  P/MY1A  10  a  co  ~0 
5L.R.A.  731;  Swaynev.  Lone  Acre  Oil  *  £mth*  Rome'  19  Ga'  89'  63 
Co.,  98  Tex.  597,  86  S.  W.  740,  8  Ann.  **?•  *™  **•  „       „on 

Cas.  1117  and  note,  69  L.R.A.  986;       *•  ™ote;*  A?*  Cas.  1122. 
Williamson  v.  Jones,  39  W.  Va.  23L   ,  *  ™™H*  Coal  J?°-  v-  M<>MilIan, 
19  S.  E.  436,  25  L.R.A.  222.  **"•  549,  33  Am.  Rep.  280. 

Note:  36   L.R.A.(N.S.)    1109.  ?•  Note:  8  Ann.  Cas.  1122. 

1.  Williamson  v.  Jones,  43  W.  Va.  8-  Williamson  v.  Jones,  43  W.  Va. 
562,  27  S.  E.  411,  64  A.  S.  R.  891,  38  562,  27  S.  E.  411,  64  A.  S.  R.  891, 
L.R.A.  694.  38  L.R.A.  694;  Cecil  v.  Clark,  47  W. 

2.  United  States  v.  Bostwick,  94  U.  Va.  402,  35  S.  E.  853,  81  A.  Q.  R. 
8.  53,  24  U.  S.  (L.  ed.)  65;  Cosgriff  802  and  note. 
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is  not  the  product  of  the  land,  but  part  of  the  land  itself,  and  to  the 
extent  that  it  is  taken  operates  as  a  diminution  of.  the  estate.9  But 
it  has  been  held  that  where  one  of  several  tenants  in  common  of  a 
mine  is  working  it  in  the  usual  way,  and  not  excluding  his  coten&nts, 
he  may  not  be  called  to  account  to  them  in  an  action  for  damages  as 
for  waste,  nor  restrained  from  thus  working  the  mine.10  And  the 
use  of  clay  to  make  brick,  by  a  mortgagor  of  an  undivided  interest 
and  his  cotenant,  may  be  continued  by  them  after  the  mortgage  is 
given  without  constituting  waste.11  The  question  as  to  the  right  of  a 
life  tenant  to  remove  minerals  from  the  soil  has  frequently  been  raised 
in  connection  with  the  dowable  interest  of  widows  in  mineral  lands. 
Whatever  doubts  may  have  been  formerly  entertained,  it  seems  now 
to  be  well  settled  that  a  widow  is  entitled  to  dower  in  such  mines  and 
quarries  as  were  actually  opened  and  used  during  the  lifetime  of  het 
husband,  and  it  makes  no  difference  whether  the  husband  continued 
to  work  them  to  the  period  of  his  death,  or  whether  they  have  been 
continued  since  his  death  by  the  heir  or  his  assignee;  and  further, 
that  if  the  land  assigned  for  dower  contains  an  open  mine  the  tenant 
in  dower  may  work  it  for  her  own  benefit.18  But  she  is  not  entitled 
to  dower  in  mines  not  opened  at,  all.18  The  rule  also  applies  to  home- 
stead estates,  and  the  widow  aqd  minor  children  of  a  man  dying  in 
possession  of  a  homestead  are  not  entitled  to  commit  waste  by  opening 
new  mines  and  mining  ajid  selling  coal  therefrom,  or  leasing  the 
same  to  others  for  that  purpose.14  Digging  ore  from  mines  upon  pub- 
lic lands  is  waste  which  will  entitle,  the  United  States  to  injunction  to 
restrain  it.15  In  England  it  now  seejas  that  under  the  Settled  Land 
Acts,  1882  to  1890,  a  tenant  for  life  may  lease  out  mineral  lands, 
whether  the.  mines  leased  are  already  opened  or  in  work  or  not,  unless 
a  contrary  intention  is  expressed  in  the  settlement^  provided  that  he 
sets  aside  part  of  the  rent  as  capital  money.16 

Cutting  Timber 

14.  In  General;  Estovers. — Every  tenant  for  life  or  years  is  en- 
titled, of  common  right,  to  reasonable  estovers,1'  and  tinder  his  right 

9.  Cosgriff  v.  Dewey.  164  ST.  Y.  1,  58  68  L.R.A.  986. 

N.  E.  1,  79  A.  S.  R.  620.  Note:  8  Ann..  Cas.  1121. 

10.  McCord  v.  Oakland  Quicksilver      13.  Note:  8  Ann.  Cas.  1122.    And 
Min.  Co.,  64  Cal.  134,  27  Pac.  863,  49  see  Dower,  vol.  9,  p.  579  et  seq. 
Am.  Rep.  686;  Smith  v.  Sharpe,  44       14.  Cherokee  Constr.  Co.  v.  Harris, 
N.  C.  91,  57  Am.  Dec.  574.  92  Ark.  260, 122  S.  W.  485,  135  A.  S. 

11.  Russell  v.  Merchants'  Bank,  47  R.  177  and  note. 

Minn.  286,  50  N.  W.  228,  28  A.  8.  R.      Note:  Ann.  Cas.  1913E  840. 

368.  15.  United  States  v.  Gear,  3  How. 

12.  RfllingB    v.    Taylor,    10    Pick.  120, 11  U.  S.  (L.  ed.)  523. 
(Mass.)  460,  20  Am.  Dec.  533;  Swayne      16.  Note:  8  Ann.  Cas.  1122. 

v.  Lone  Acre  Oil  Co.,  98  Tex.  597,  86  17.  Calvert  v.  Rice,  91  Ky.  533,  16 
S.  W.  740,  8  Ann.  Cas.  1117  and  note,  S.  W.  351,  34  A.  S.  R.  240  and  note; 
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of  housebote,  plowbtfte,  and  haybote,  he  may  cut  sufficient  timber  to 
repair  the  necessary  buildings  already  on  the  premises  and  for  fuel; 
for  making  and  repairing  implements  of  husbandry ;  and  f 6r  repair- 
ing fences  and  hedges.18  He  must  not,  however,  under  J>retense'  of 
estovers,  work  any  permanent  injury  to  the  inheritance,19  and  what 
is  meant  by  this  injury  is  that  the  tenant  shall  not  make  an  unreason- 
able use  of  his  right*20  The  doctrine  of  the  English  courts,  which 
prohibits  the  life  tenant  to  cut  wood  or  timber  except  for  firewood, 
fencing,  and  such  uses  as  come  under  the  denomination  of  estovers, 
has  been  subject  to  important  modifications  in  this  country,  growing 
out  of  the  different  condition  existing  in  England,  where  the  land 
has  been  cleared,  the  due  proportion  between  woodland  and  cleared 
land  fixed  by  long  experience,  and  where  the  diminution  of  the  pro- 
portion of  woodland  to  arable  land  might  be  deemed  an  injury  to  the 
heir  or  remainderman,  and  a  comparatively  new  and  undeveloped 
country,  such  as  ours,  where  increasing  the  area  of  cleared  land,  so 
far  from  being  a  wrong  to  the  heir  or  remainderman,  is  often  a  benefit 
to  him.1  What  would  in  England  be  waste *is  not  always  so  here;  but 
as  to  cutting  wood  on  demised  premises  the  principle  is  the  same. 
Here  from  the  different  conditions  existing  in  many  parts  of  the 
country,  timber  may  and  must  be  cut  down  to  a  certain  extent.*  What 
constitutes  waste  and  what  is  permissible  use  of  timber  are  in  this 
country  largely  dependent  upon  the  locality  of  the  property  and  the 
extent  and  value  of  the  timber,'  and  the  general  principle  governing 
is  that  the  tenant  shall  not  be  permitted  to  do  any  act  of  permanent 
injury  to  the  inheritance,  except  to  take  his  reasonable  estovers.4  A 
life  tenant  has  no  right  to  cut  trees  growing  upon  land  or  to  allow 
them  to  be  cut,  except  so  far  as  it  might  be  necessary  to  the  proper 
enjoyment  of-hia  life  estate  in  conformity  with  good  husbandry,  so  as 
not  to  lessen  materially  the  value  of  the  inheritance.'  He  may  cut 
only  such  wood  and  timber  as  he  may  need  for  immediate  use,  and 

Miles  v.  Miles,  32  N.  H.  147,  64  Am.  Am.  Dec.  8G2;  Jackson  v.  Brortnson, 
Dec.  362  and  note;  Webster  v.  Web-  7  Johns.  (N.  Y.)  227,  5  Am.  Dec.  258; 
ster,  33  N.  H.  18,  66  Am.  Dec.  705  Findlay  v.  Smith,  6  Munf.  (Va,)  134, 
and  note;  Van  Rensselaer  v.  Raddiff,  $  jLWLt  j)Wt  733. 
10  Wend.  (N,  Y.)  ,639,  25  Am.  Dec.  3.  Note:  37  L.R.A.(N.S.)  776. 
582;  Findlay  v.  Smith,  6  Munf.  ( Va.)  4  Pynchon  v.  Stearns,  11  tyetc. 
134,  8  Am.  Dec.  733.  And  see  Land-  /Mafis#)  304  45  Am.  Dec.  207;  Web- 
lord  and  Tenant,  vo .  16,  p.  748  et  ^  v  WeNter  33  K.  tt  18  66  Am. 
seq. ;  Life  Estates,  vol.  17,  p.  633.        j.      7ft^  ^ 

18.  Thomas  v.   Thomas,  166  N.  C.  u XT  XzzL^^  rnnaHt    rt%    v    jta~^ 
(527,  82  S.  E.  1032,  L.R.A.1915B  219.  *'JSF^£?  w  A%  i'JF  Tt 

19.  Miles  v.  Miles,  32  N.  H.  147,  64  £2  **■  ?k2?Sf      w ■ !  J  ^JA* 
Am.  Dec.  362  and  note.  ^J^l^^^'J^9^^ 

20.  Calvert  v.  Rice,  91  Ky.  533,  16  240,  129  S.  W.  584,  37  L.R.A(N.S.) 
S.  W.  351,  34  A.  S.  R.  240  and  note.       763  and  note;  Johnston  v.  Johnston,  2 

1.  Note:  37  L.R.A.(N.S.)  770.  Hill  Eq.  (S.  C.)  277,  29  Am.  Dec.  72. 

2.  Miles  v.  Miles,  32  N.  FT.  147,  64      Note :  34  A.  S.  R.  242. 
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not  in  anticipation ;  and  he  must  cut  such  timber  as  is  fit  for  the  us& 
for  which  he  is  allowed  to  take  it.6  He  may,  of  course,  cut  such  wood 
as  is  necessary  for  the  operation  of  the  farm.7  The  same  lights  and 
privileges  with  respect  to  the  use  of  wood  and  timber  that  belong  to 
the  life  tenant  are  incidental  to  the  rights  of  a  tenant  under  the  life 
tenant,8  but  the  grantee  from  the  husband  alone  of  pn  estate,  held  by 
the  entireties  has  no  right  to  cut  timber  on  the  land.9  Whenever 
wood  has  been  cut  in  such  a  manner  as  materially  to  prejudice  the 
inheritance,  it  is  waste.10  That  the  cutting  of  timber  is  necessary  to 
the  profitable  enjoyment  of  the  land  by  the  life  tenant  does  not  neces- 
sarily justify  it,  since  there  may  be  waste  when  there  is  such  a  profit- 
able enjoyment.11  It  is  usually  a  question  for  the  jury  to  determine 
whether  or  not  the  removal  of  timber  amounts  to  waste  and  con- 
stitutes an  injury  to  the  inheritance.18  The  cutting  of  trees  incidental 
to  mining  operations  in  themselves  not  waste  is  not  waste.18  The 
proper  and  regular  trimming  of  a  wood  for  the  purpose  of  improving 
the  rest  of  the  trees  within  certain  limits  does  not  amount  to  waste, 
but  the  produce  from  trees  which  are  properly  cut  for  the  benefit  of 
other  trees  is  corpus,  and  not  income.14  If  a  tenant  is  charged  with 
the  duty  of  caring  for  an  orchard,  his  neglect  and  failure  to  do  so  is 
waste.18 

IS.  Clearing  Land. — Tjhe  rule  established  by  the  weight  of  author-: 
ity  in  this  country  permits  the  tenant  for  life  to  cut  timber  for  the 
purpose  of  clearing  the  land,  provided  the  part  cleared,  with  that  al- 
ready prepared  for  cultivation,  as  compared  to  the  remainder  of  the 
tract,  does  not  exceed  the  proportion  of  cleared  to  wooded  land  usually 
maintained  in  good  husbandry;  and  provided,  further,  that  he  does 
not  materially  lessen  the  value  of  the  inheritance.16    The  same  rule 

• 

6.  Notes:  64  Am.  Dec.  370;  37-  18.  McCord  v.  Oakland  Quicksilver 
L.R.A.(N.S.)  765.  Min.  Co.,  64  Cal.  134,  27  Pac.  863,  49 

7.  McCord  v.   Oakland   Quicksilver  Am.  Rep.  686. 

Min.  Co.,  fe4  Cal.  134,  27  Pac.  863,  49.     14.  Note:  37  L.R.A.(N.S.)  768. 
Am.  Rep.  686.  15.  Anderson  v.  Hammon,  19  Ore. 

8.  Miles  v.  Miles,  32  N.  H.  147,  64  446,  24  Pae.  228,  20  A.  6.  R.  832  and 
Am.  Dec.  362.  note. 

9.  Bynum  v.  Wicker,  141  N.  C.  95,  16.  Rutherford  v.  Wilson,  95  Ark. 
53  S.  E.  478,  115  A.  S.  R.  675.  246,  129  S.  W.  534,  37  L.R.A.(N.S.) 

10.  Jackson  v.  Brownson,  7  Johns.  763  and  note;  Roby  v.  Newton,  121 
(N.  Y.)  227,  5  Am.  Dec.  258;  Owen  v.  Ga.  679,  49  S.  E.  694,  68  L.R.A.  601; 
Hyde,  6  Yerg.  (Tenn.)  334,  27  Am.  Miles  v.  Miles,  32  N.  H.  147,  64  Am. 
Dec.  467.  Dec.  362  and  note;  Jackson  v.  Brown- 
Note:  37  Ut.A.(N.S.)  764.  son,  7  Johns.  (N.  Y.)  227,  5  Am.  Dec. 

11.  Note:  37  L.R.A.(N.S.)  764.  258;  Ward  v.  Sheppard,  3  N.  C.  283, 

12.  Rutherford  v.  Wilson,  95  Ark.  2  Am.  Dec.  625;  Gau&e  v.  Perkins,  56 
246,  129  S.  W.  534,  37  i..R.A.(N.S.)  N.  C.  177,  69  Am.  Dec.  728;  Thomas  v. 
763  and  note;  Searle  v.  Sawyer,  127  Thomas,  166  N.  C.  627,  82  S.  E.  1032, 
Mass.  491,  34  Am.  Rep.  425.  L.R.A.1915B  219;  Lynn's  Appeal,  31 
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has  also  been  applied  in  Canada.17  The  great  criterion  by  which  to 
determine  whether  waste  has  been  committed  is  whether  or  not  the 

_  • 

estate  is  injured.  It  is  clear  that  cutting  timber  and  clearing  land, 
instead  of  being  waste,  would  often  greatly  enhance  the  value  of  the 
inheritance.  In  this  country,  where  so  large  a  proportion  of  the  lands 
are  wild  and  yet  in  forests,  it  is  often  of  great  advantage  to  the  estate 
to  destroy  the  timber  and  reduce  the  land  to  a  state  of  cultivation.18 
Subject  to  the  limitations  affecting  the  right  to  clear  the  land,  the 
life  tenant  is  entitled  to  the  timber  or  the  proceeds  thereof,  which  he, 
in  good  faith,  cuts  for  the  purpose  of  .clearing  the  land  and  fitting  it 
for  cultivation.1*  This  rule,  however,  applies  only  to  timber  cut  by 
the  life  tenant  for  the  primary  purpose  of  clearing  the  land,  and  does 
not  conflict  with  the  rule  that  a  tenant  for  life  may  not*  cut  timber  for 
sale *°  After  timber  has  been  removed  to  clear  farming  land  it  is 
not  essential  that  the  land  be  put  in  cultivation  immediately.1 

16.  Wood  for  Fuel. — A  tenant  may  take  a  reasonable  amount  of 
firewood  for  necessary  fuel f  for  himself  and  family  residing  on  the 
land,  including  persons  employed  in  the  cultivation  of  the  land.1  The 
right,  however,  must  be  exercised  in  a  prudent  and  proper  manner,4 
and  the  fuel  must  be  actually  used  and  consumed  upon  the  premises, 
or  at  least  for  a  purpose. connected  with  the  proper  use,  occupation 
and  enjoyment  thereof.6  Where  the  right  to  use  saline  minerals  is 
unlimited,  the  use  of  fuel  necessary  for  carrying  on  salt  works  is  also 
unlimited.6  The  tenant  must  not  cut  rail  timber  for  firewood  when 
there  is  other  wood  that  may  be  used  for  that  purpose; 7  but  he  is  not 
bound  to  select  timber  the  conversion  of  which  would  exceed  its  worth 
as  fuel,8  nor  to  resort,  for  any  part  of  the  fuel  or  timber  necessarily 

Pa.  St.  44,  72  Am.  Dec.  721 ;  Owen  v.  2.  Rutherford  v.*  Wilson,  95  Ark. 

Hyde,  6  Yerg.   (Term.)   334,  27  Am.  246,  129  S.  W.  534,  37  L.RA.(N.S.) 

Dec.  467  and  note.    But  see  Clark  v.  763  and  note;  Calvert  v.  Rice,  91  Ky. 

Holden,  7  Gray  (Mass.)  8,  66  Am.  Deo.  533, 16  S.  W.  351,  34  A  S.  R.  240  and 

450.  note;  Miles  v.  Miles,  32  N.  H.  147, 

Notes:  37  L.R.A.(N.S.)   770;  Ann.  64  Am.  Dec  362  and  note;  Webster 

Cas.  1913EJ  839.  v.  Webster,  33  N.  H.  18,  66  Am.  Dec. 

17.  Note:  37  L.R.A.(N.S.)   771.  705. 

18.  Pynchon   v.    Stearns,   11   Mete.  Note:  37  L.R.A.(N.S.)  764. 
(Mass.)  304,  45  Am.  Dec.  207;  Owen  S.  Notes:  64  Am.  Dec.  368;  66  Am. 
v.  Hyde,  6  Yerg.  (Tenn.)  334,  27  Am.  Dec.  711. 

Dec  467.  4.  Calvert  v.  Rice,  91  Ky.  633,  16 

Note:  37  L.R.A(N.S.)  771.  S.  W.  351,  34  A.  S.  R.  240. 

19.  Note:     37     L.R.A.(N.S.)     772>  Note:  37  L.R.A.(N.S.)  764. 
stating,  however,  that  it  has  been  held  5.  Note:  37  L.R.A.(N.S.)  764. 

to    the    contrary    by    the    Canadian       6.  Findlay  v.  Smith,  6  Munf.  (Va.) 
courts.  134,  8  Am.  Dec  733. 

20.  See  infra,  par.  18.  7.  Calvert  v.  Rice,  91  Ky.  533,  16 
1,  Rutherford   v.   Wilson,   95   Ark.   S.  W.  351,  34  A.  S.  R.  240. 

246,  129  S.  W.  534,  37  LJLA.(N.S.)       Note:  37  L.R.A.(N.S.)  764. 
763  and  note.  8.  Note:  37  L.R.A.( N.S.J  764. 
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and  properly  used  on  the  farm,  to  outlying  lands  that  did  not  belong 
to  it9  It  has  been  held  waste  to  cut  timber  trees  and  sell  them  in 
exchange  for  firewood,10  bat  where  oak  trees  are  abundant  and  in 
common  use  for  fuel,  it  is  not  waste  to  cut  them  for  that  purpose.11 
It  has  been  held  that  to  entitle  a  tenant  in  dower  to  take  firewood, 
there  must  be  a  house  upon  the  land  when  it  is  assigned  to  her  as 
dower ;  that  the  tenant  can  use  the  wood  only  in  such  house ;  and  if 
she  take  it  herself,  or  permit  any  one  else  to  take  it,  to  be  used  else- 
where, it  is  waste.1* 

17.  Wood  for  Repairs. — A  tenant  for  life  or  years  may  take  tim- 
ber for  necessary  repairs  of  buildingB  and  fences  on  the  premises,11 
and  the  scarcity  of  timber  does  not  prevent  its  use  for  such  purposes. 
It  only  requires  the  tenant  to  be  the  more  careful  in  its  use,  and  cut 
only  so  much  as  would  be  used  by  a  prudent  man  when  in  possession 
and  the  owner  of  the  fee.14  So  timber  may  be  taken  for  the  repair 
of  bouses  even  if  it  is  the  only  timber  on  the  land.1*  If  the  cutting 
and  sale  of  timber  for  repairs  can  be  upheld  at  all,  it  is  only  in  very 
exceptional  circumstances;  and  before  the  act  can  be  excused  it  is 
incumbent  upon  the  tenant  to  show  that  the  cutting  and  sale  was  with 
the  present  view  of  making  necessary  repairs  on  the  property,  that 
the  proceeds  were  honestly  expended  for  the  purpose,  and  that  such 
a  course  was  in  accordance  with  good  husbandry  and  caused  no  sub- 
stantial damage  to  the  inheritance.16  But  it  has  been  held  that  a  ten- 
ant for  life  does  not  exceed  his  rights  by  cutting  and  using  timber  to 
repair  buildings  on  the  land,  and  by  selling  a  very  moderate  amount 
.thereof,  all  the  timber  taken  being  of  the  value  of  but  a  few  hundred 
dollars,  and  an  abundance  being  left  for  the  full  enjoyment  of  a  priv- 
ilege to  take  the  timber  for  the  use  of  a  saw  mill,  owned  by  the  tenant 
for  life  and  another.17 

18.  Cutting  Wood  for  Sale. — If  trees  be  cut,  not  for  the  sake  of 
clearing  the  land,  but  for  sale,  it  is  waste,18  and  a  tenant  for  life,  im~ 

9.  Webster  v.  Webster,  33  N.  H.  18,  Dec.  721  and  note;  Dodd  v.  Watson, 
W  Am.  Dec  705.  66  N.  C.  48,  72  Am.  Dec.  677  and  note. 

10.  Miles  v.  Miles,  32  N.  H.  147,  64      Note:  37  L.R.A.(N.S.)  765. 

Am.  Dec  362.  14.  Calvert  v.  Rice,  91  Ky.  533,  16 

11.  Webster  v.  Webster,  33  N.  H.  S.  W.  361,  34  A.  S.  R.  240. 
18,  66  Am.  Dec  705.  Note:  37  L.R.A.(N.S.)  765. 

Note:  37  L.R.A.(N.S.)  764.  16.  Findlay  v.  Smith,  6  Munf.  (Va.) 

^•Miles  v.  Miles,  32  N.  H.  147,  64  134,  8  Am.  Dec.  733. 

Am.  Dec  363.  16.  Miles  r.  Miles,  32  N.  H.  147,  64 

13.  Rutherford  v.  Wilson,  05  Ark.  Am.  Dec  362  and  note:  Thomas  v. 

246,  129  S.  W.  534,  37  L.R.A.(N.S.)   Thomas,  166  N.  C.  627,  82  S.  E.  1032, 

763  and  note;  Calvert  v.  Rice.  91  Ky.  L.R.A.1915B  219. 

633,  16  S.  W.  361,  34  A.  S.<  R.  240       17.  Dodd  v.  Watson,  67  N.  C.  48, 

and  note;  MUes  v.  Miles,  32  N.  H.  147,  72  Am.  Dec  577. 

64  Am.  Dec  362  and  note;  Webste*  v.       18.  Shaffer  v.  Chambers,  6  N.  J.  Eq. 

Webster,  33  N.  H.  id,  66  Am.  Dec  705;  548,  47  Am.  Dec  211;  Ward  v.  Shep- 

Lynn's  Appeal,  31  Pa.  St.  44,  72  Am.   pard,  3  N.  C.  283,.  2  Am.  Dec  626; 
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peachable  for  waste,  may  not  cut  timber  to  sell  far  profit,  uor  author- 
ize another  to  do  so.19  An  exception  to  this  rule  has  been  established 
in  favor  of  the  owners  of  timber  estates;  that  is,  estates  which  are 
cultivated  merely  for  the  produce  of  salable  timber,  and  where  the 
timber  is  cut  periodically.  The  reason  for  this  distinction  is  that  as 
cutting  the  timber  is  the  mode  of  cultivation,  the  timber  is  not  to  be 
kept  as  part  of  the  inheritance,  but  part,  so  to  speak,  of  the  annual 
fruits  of  the  land.20  Thus,  the  cultivation  of  pine  trees  for  turpentine, 
or  cutting  down  of  oak  trees  for  staves,  or  cypress  trees  for  shingles,  in 
localities  where  that  is  an  ordinary  act  of  ownership,  is  not  destruction 
and  will  not  be  deemed  an  irreparable  injury,  unless  there  be  an 
averment  of  defendant's  insolvency.1  The  owner  of  a  homestead  right 
cannot  sell  the  timber  trees  simply  for  gain.8  A  tenant  who  has  cut 
and  sold  timber  in  violation  of  the  rights. of  the  remainderman  or 
reversioner  cannot  recoup  or  set  off  against  demand  therefor  the  costs 
or  profits  from  repairs  or  improvements  made  by  him  at  another 
time.'  Of  course,  if  the  reversioner  assents  to  the  cutting  and  sate  of 
timber  by  the  life  tenant  it  is  not  waste.4  A  tenant  who  commits 
waste  by  cutting  timber  acquires  no  title  to  the  timber  which  he  thus 
unlawfully  cuts,  and  of  course  can  convey  none,6  but  where  a  tenant 
may  clear  the  land  he  may  sell  the  timber  for  his  own  benefit.6  In 
this  country  it  has  been  held  that  a  tenant  for  life  may  sell  fallen  or 
decaying  timber,  and  there  are  a  number  of  cases  to  the  effect  that  a 
life  tenant  may  sell  timber  for  the  purpose  of  raising  money  to  pay 
the  taxes  upon  the  property.7 

19.  Cutting  by  Tenants  "without  Impeachment  of  Waste." — A. 
tenant  for  life  without  impeachment  of  waste  may  cut  wood  though 
such  cutting  would  otherwise,  at  the  common  law,  amount  to  waste.8 
In  other  words,  he  may  do  any  act  with  reference  to  woodland  that  the 

Thomas  v.  Thomas,  166  N.  C.  627,  82  166,  9  S.  E.  564,  4  L.R.  A-  178. 

S.  E.  1032,  L.R.A.1915B  219;  Clem-  Note:  37  L.R.A.(N.S.)  772. 

ence  y.  Steere,  1  B.  I.  272,  63  Am.  Dec.  3.  Thomas  v.  Thomas,  166  N.  0.  627, 

621.  82  S.  E.  1032,  L.R.A.1915B  219. 

Notes:  64  Am.  Dec.  370;  20  A.  S.  4.  Qemence  v.  Steere,  1  R.  1. 272, 53 

R.  835;  37  L.R.A.(N.S.)   772.  a^  Dec,  621. 

19.  Nashville  Lumber  Co.  v.  Bare-  5.  Mooers  v.  Wait,  3  Wend.  (N.  Y.) 
field,  93  Ark   353,  124  S.  W.  758,  20  1(K  20  Am.  Dec.  667;  Bowles's  Case, 

&°n-  tao  #  2SV  ^^  I'  a  gp&£?  u  Coke  79b>  *  En*  RuL  Cas-  S59 
Miss.  769, 32  So.  278, 92  A.  S.  R.  621;        ,       .         '  °  % 

Qemence  v.  Steere,  1  R.  I.  272,  63  Am.       6   Thomag  y  ^^  W6  N  c  ^ 

NotoTw  L.R.A.(N.S.)  768.  «    S.    E     1032,    L.R>A^15B    219; 

20.  Note:  37  L.R.A.(N.S.)  768,  769.  J*0?1??8  Case,  11  Coke  79b,  25  Eng. 

1.  Gause  v.  Perkins,  56  N.  C.  177,  BuL  Cas-  359  ***  note- 

69  Am.  Dec.  728.  7.  Note:  37  L.RJUN.S.)  767,  768. 

2.  Cherokee  Constr,  Co.  v.  Harris,       8.  Bowles's  Case,  11  Coke  79b,  25 
92  Ark.  260,  122  S.  W.  485,  135  A.  S.  Eng.  RuL  Cas.  359  and  note. 

R.  177:  Jones  v.  Britton,  102  N.  C-      Note:  37  I*R.A.(N.S.)  772, 
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owner  of  the  fee  might  do,  being  restrained  only  from  the  commis- 
sion of  wilful  and  malicious  waste.  He  may  thin  out  the  timber  of  a 
wood's  pasturage,  or  cut  off  all  the  timber  and  cultivate  it  as  a  field. 
If  the  cutting  is  not  wanton  or  malicious,  and  does  not  amount  to 
equitable  waste,  it  cannot  be  restrained  by  the  owner  of  the  fee,  even 
if  he  sells  the  >timber.f  But  even  a  tenant  for  life  without  impeach- 
ment, for  waste  may  not  cut  down  trees  left  or  planted  for  ornament 
or  shelter,10  the  question  whether  the  particular  timber  does  answer 
that  description  being  one  of  fact,11  and  effect  being  given  to  the  de- 
sign of  the  testator  as*  to  what  is  ornamental.18  In  England  the  felling 
of  trees  growing  in  the  avenue  of  a  park  has  been  held  waste,18  and 
the  principle  has  also'  been  applied  to  trees  planted  for  the  purpose  of 
excluding  objects  from  view,  and  to  trees  which  the  tenant  planted 
himself.14 

20,  Cutting  by  Tenants  in  Common. — Although  a  tenant  in  com- 
mon has  the  right,  to  cut  and  use  timber  in  the  usual  and  legitimate 
mode  of  enjoying  the  property,16  he  is  liable  for  waste  if  he  cute  tim- 
ber and  clears  woodland  to  an  extent  beyond  that  of  his  interest  in  the 
fee.16  It  has  been  held,  however,  that  a  court  of  equity  will  not  inter- 
fere between  coten&nts,  even  to  restrain  waste,  unless  it  is  of  a  mali- 
cious character  ot  so  unusual  or  unreasonable  as  to  cbristitute  a  wan- 
ton destruction  of  the  estate,17  and  that  if  one  cotenant  is  guilty  of 
waste  ita  proceeding  to  destroy  the  timber  on  the  common  property, 
which  constitutes  its  chief  value,  his  cotenant  is  entitled  to  an  injunc- 
tion only  to  the  extent  of  restraining  him  from  destroying  more  than 
one  half  of  such  timber  in  value  and  quantity,  in  the  absence  of  proof 
that  the  timber  on  one  part  of  the  tract  is  of  riiore  value  than  that  on 
any  other  part  Certainly,  if  a  cotefiani  is  guilty  of  malicious  waste 
tending  to  the  destruction  of  the  chief  value  of  the  property,  his 
cotenant  is  entitled  to  an  injunction  restraining  it1* 

9.  Note.-  37  LJLA.(N.S.)  772.  v.  Maxwell,  31  Me.  184,  50  Am.  Dee. 

10.  United  States  y.  Bostwick,  94  657 ;  Benedict  y.  Torrent,  83  Mich:  181, 
(J.  S.  53,  24  U.  S.  (L.  ed.)  65;  Calvert  47  N.  W.  129/21  A.  S.  R.  589  and  note, 
v.  Rice,  91  Ky.  533,  16  S.  W.  351,  34  11  L.R.A.  278;  Johnson  v.  Johnson,  2 
A.  S.  R.  240  and  note;  Jaclraott  v.  Hill  Eq.  (S.  C.)  277,  29  Am.  Dec  72; 
Brwnson;  7  Johns.  (N.  Y.)  227,  5  Am.  Hancock  v.  Day,  1  McMull.  Eq.  (S. 
Dec.  258;  Bowles's  Case,  11  Coke  79b,  C.)  69,  36  Am.  Dec.  293;  Graham  v. 
25  Eng.  Rul.  Cas.  359  and  note.  Pierce,  19  Grat.   (Va.)   28,  100  Am. 

Note:  37  L.RA..(N;S.)  773.  Dec.  658.    And  see  Cotbnanct,  vol.  7, 

11.  Note:  37  L.R«A.(N.S.)  772.  pp.  898,  904. 

12.  Note:  9  Eng.  Rul.  Cas.  491.  17.  Mott  v.  Underwood.  148  N.  Y. 
18.  Notes:  64  Am.  Dec.  368;  9  Eng.  463,  42  N.  E.  1048,  51  A.  8.  R.  711,  32 

Rul.  Cas.  490.  L.R.A.  270. 

14.  Note:  9  Eng.  Rul.  Cas.  401.   '  Note:  107  A.  S.  R.  275. 

15.  Dodd  v.  Watson,  57  N.  C*'48,  72  18.  Leatherhmy  v.  Molnnis,  85  Miss. 
Am.  Dec.  577.  160,  37  So.  1018,  107  A.  S.  R.  274 

16.  Nelson  v.  Clay,  7  J.  J.  Marsh  and  note*                     . 
(Ky.)  138,  23  Am.  Dec.  387;  Maxwell 
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III.  Persons  Liable 

21.  In  General. — As  already  seen,  the  abuse,  destruction,  or  ma- 
terial alteration  of  any  part  of  a  tenement  by  a  person,  rightfully  in 
possession,  but  who  has  not  ah  absolute  unqualified  title,  constitutes 
waste,  while  an  injury,  or  use  without  authority,  of  the  property  of 
another  by  one  who  has  no  right  whatever  amounts  to  trespass.19 
Originally  at  common  law  an  action  of  waste  was  maintainable  only 
against  the  holder  of  the  legal  estate,  or  a  guardian  in  chivalry,  or 
tenant  in  dower  or  by  the  curtesy,  on  the  theory  that,  this  class  of 
estates  being  creatures  of  the  law,  the  law  would  protect  the  inherit- 
ance of  the  heir  by  affording  him  ajemedy  for  waste  committed.  No 
action  could  be  maintained  against  the  holder  of  an  estate  for  life  or 
for  years,  since  they  were  created  by  the  demise  or  lease  of  the  owner, 
and  it  was  deemed  that  his  failure,  when  granting  the  estate,  to  provide 
against  waste  by  the  tenant,  constituted  an  act  of  neglect  on  his  part, 
the  consequences  of  which  he  would  be  left  to  suffer.  Hie  statute  of 
Marlbridge  (52  Hen.  III.  chap.  23)  extended  the  common  law  lia- 
bility, so  as  to  make  it  apply  to  tenants  of  the  last  named  class,  and 
to  make  them  liable  for  full  damages  resulting  from  waste;  and  the 
statute  of  Gloucester  (6  Edw.,1.  chap.  5)  gave  a  more  stringent  remedy 
in  such  cases  by  a  writ  of  waste,  under  which  the  tenant  was  liable  to 
forfeiture  of  the  thing  wasted  and  treble  damages.20  Generally  speak- 
ing, the  common  law  liability  for  waste  as  extended  by  the  above 
mentioned  statutes  obtains  in  this  country,  modified  to  some  extent 
by  the  statutes  of  the  various  states.1 

22.  Tenants  for  Life  or  Years  Generally. — It  is  well  settled  that 
unless  exempted  by  the  terms  of  thfc  instrument  under  which  ho 
holds,8  a  tenant  for  life  or  for  years  is  liable  for  voluntary  waste,* 
though  he  may,  of  course,  with  the  license  of  the  remainderman,  de 
acts  whioh  would  otherwise  be  waste,  and  be  under  no  liability  there- 
for.*   A  lease  may  expressly  prohibit  waste  except  with  the  written 

« 

19.  See  supra,  par.  1,  2.  S.  White  v.  Wagner,  4  Har.  &  J. 

20.  Roby  v.  Newton,  121  Ga.  079,  (Md.)  373,  7  Am.  Dec.  674;  Webster 
49  S.  E.  694,  68  L.R.A.  601;  Brown  v.  Webster,  33  N.  H.  18,  66  Am.  Dec 
v.  Martin,  137  Ga.  338,  73  S.  E.  495,  705;  Powell  v.  Dayton,  etc.,  B.  Co.,  16 
39  L.R.A.(N.S.)  16;  Landers  v.  Land-  Ore.  33,  16  Pac.  863,  8  A.  6.  R.  251; 
era,  151  Ky.  206,  151  S.  W.  386,  Ann.  Kingston  v.  Lehigh  Val.  Coal  £o.,  236 
Cas.  1915 A  223  and  note;  Lothrop  v.  Pa.  St.  350,  84  Atl.  820,  41  L.R.A.(N. 
Thayer,  138  Mass.  406,  52  Ant  Rep.  6.)  1059;  Clemence  v.  Steere,  1  R.  I. 
286 ;  Sampson  v.  Grogan,  21  R.  L  174,  272,  53  Am.  Dec  621 ;  Smith  v.  Daniel, 
42  Atl.  712,  44  L.R.A.  71L  2  MeCoid's  Eq.  (0.  C.)  143,  16  Am. 

1.  See  eases  oited  in  note  to  preeed-  Dee.  64L 

ing  text,  and  infra,  pars.  22-32.    .  Note :  Ann.  Cas.  1914D  669. 

2.  See  supra,  par.  19,  and  infra,  4.  Miles  v.  Miles,  32  N.  EL  147,  64 
par.  24.  Am.  Dec  362. 
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consent  of  the  lessor,6  and  this  may  also  he  done  by  statute.  Where  a 
statute  requires  a  special  license  in  writing  to  enable  a  tenant  for  life 
or  for  years  to  commit  waste  the  lessor's  oral  consent  does  not  relieve 
the  tenant  from  liability  for  the  statutory  penalty  for  waste.*  The 
statutes  of  Marlbridge  and  Gloucester  were  construed  by  Sir  Edward 
Coke  as  applying  to  permissive  fraste,  and  though  some  of  the  cases 
raise  a  doubt  on  the  point,  and  seem  to  make  a  distinction  between 
tenancies  for  years  and  for  life,  in  favor  of  the  latter,7  it  is  the  gen- 
erally accepted  view  that  tenants  for  life  or  for  years  are  liable  for 
permissive  as  well  as  for  voluntary  waste,8  except  where  the  damages 
were  caused  by  an  accident,  and  the  tenant  was  entirely  free  from 
fault.» . 

23.  Acts  of  Strangers. — Tn  considering  the  liability  of  the  tenant 
to  the  fee  owner  for  the  acts  of  a  third  person,  two  classes  of  cases  are 
to  be  considered ;  one  where  the  third  person  acts  independently,  and 
the  other  where  he  acts  with  or  in  collusion  with  the  tenant.10  Ac- 
cording to  the  great  weight  of  authority,  in  the  absence  of  special 
agreement  or  statute,  a  tenant  of  land,  whether  for  life  or  years,  by 
curtesy  or  in  dower,  is  liable  in  an  action  of  waste  to  the  fee  owner 
for  all  independent  acts  of  waste  done  on  the  premises  by  third  .per- 
sons.11 This'  rule  has  been  applied  in  the  case  of  injuries  to  the 
premises  by  a  mob  inflamed  by  the  tenant's  newspaper,12  the  cutting 
of  trees  by  a  third  person,1*  the  tearing  down  of  a  house,  or  the  theft 
of  plumbing  therefrom  after  its  abandonment  by  the  life  tenant,14 
and  the  result  of  an  explosion  caused  by  a  third  person.1'  The  tenant 
may,  of  course,  have  his  action  over  against  the  actual  wrongdoer.1* 
There  are,  however,  cases  which  apparently  are  not  in  agreement 

5.  Moore  v.  Twin  City  Ice,  etc.,  Co,,  9.  Sampson  v.  Grogan,  21  B.  1. 174, 
92  Wash.  608, 159  Pac.  779,  Ann.  Cas.  42  Atl.  712,  44  L.R.A.  711  (tenant 
1918D  540  and  note.  for  life  not  liable  for  loss  by  accidental 

6.  Abel  v.  Wuesten,  141  Ky.  766,  fire). 

143  Ky.  513,  133  S.  W*  774,  136  S.  10.  Note:  L.R.A.1916A  799. 

W.  867,  Ann.  Cas.  1912C  389.  11.  Powell  v.  Dayton,  etc,  R.  Co.,  16 

7.  Rogers  v.  Gulf,  etc.,  Co.,  213  N.  Ore.  33,  16  Pac.  803,  8  A.  S.  R.  25L 
Y.  246, 107  N.  E.  661,  Ann.  Cas.  1916C  Notes:  16  A  S.  R.  62;  L.R.A.1916A 
877,  L.R.A.1916A  7S7.  799. 

Notes:  33  L.R.A.(N.S.)  673;  15  12.  White  v.  Wagner,  4  Har.  &  J. 
Bng.  Rul.  Cas.  314.  (Md.)  373,  7  Am.  Dec.  674. 

8.  Roby  v.  Newton,  121  Ga.  679,  49       13.  Note:  LJELA.1916A  799. 

S.  E.  694,  68  L.R.A.  601 ;  Preacott  v.       14.  Clemence  v.  Steere,  1B.L  272, 
Grimes,  143  Ky.  191,  136  S.  W-  200,  53  Am.  Deo.  621. 
33  L.R.A.(N.S.)  669  and  note;  White      Note:  L.R.A.1916A  799. 
v.  Wagner,  4  Har.  &  J.  (Md.)  373,  7      15.  Mason  v.  Stiles,  21  Mo.  374,  64 
Am.  Dec.  674;  Sampson  v.  Grogan,  Am.  Dec.  242. 
21  R.  L  174,  42  Atl.  712,  44  L.R.A.       Note:  L.R.A.1916A  799. 
711.  16.  Powell  v.  Dayton,  etc,  R.  Co.,  13 

Notes:   33    L.R.A.(N.S.)    673;    15  Ore.  33,  16  Pac  863,  8  A.  S.  R.  251 
3!ng.  itol.  Cas.  314.  Note :  L.RA J916A  799. 
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with  the  general  rale/7  and  it  has  been  held  that  the  rule  and  its 
reason  are  alike  inapplicable  where  not  an  estate  but  a  mere  incor- 
poreal hereditament  is  transferred,  such  as  a  right  merely  to  quarry 
stone  on  the  premises.  Here  the  owner  remains  in  possession,  and 
conveys,  not  his  land,  but  an  easement  in  it,  and  can  protect  his  own 
possession  against  trespassers.18  A  tenant  ought,  of  course,  to  be 
liable  for  acts  done  with  his  consent  or  in  collusion  with  him,  and 
so  it  is  invariably  held.19 

24.  Creation  of  Estate  Unimpeachable  for  Waste. — As  already  seen 
it  is  the  generally  accepted  rule  that  a  tenant  for  life  or  for  years  has 
an  estat©  unimpeachable  for  waste  only  when  the  instrument  under 
which  he  holds  contains  an  express  or  implied  provision  to  that 
effect.20  While  of  course  a  tenant  for  life  or  yeaife  has  an  estate 
unimpeachable  for  waste  when,  in  the  instrument  under  which  he 
holds,  the  words  "without  impeachment  of  waste"  are  used,  yet  often- 
times these  exact  words  are  not  used  and  the  courts  are  called  on  to 
consider  the  effect  of  other  words  a£  creating  such  an  estate.1  No 
particular  form  of  words  is  necessary  to  make  an  estate  for  life  with- 
out impeachment  for  waste,  where  such  intent  is  manifest.9  Thus 
it  has  been  held  that  an  estate  without  impeachment  for  waste  is 
created  by.  the  reservation  in  a  deed  that  "the  grantor  hereby  ex- 
pressly reserves  to  himself  a  life  estate  in  all  of  said  .premises,  without 
liability  for  the  commission  of  waste  on  any  part  of  said  premises;  " 
the  words  in  a  devise  to  a  widow,  "to  be  absolutely  under  her  control 
and  management  as  it  is  now  under  my  own,"  "the  full  use  and  full 
control  of  all  my  real  estate  during  her  life,"  "the  full  and  entire 
use"  of  the  lands  devised,  and  the  words  "by  her  freely  to  be  possessed 
and  enjoyed;  "  the  words  "to  use  and  control  as  he  thinks  proper,"  in 
a  life  lease ;  and  a  reservation  of  "full  and  unconditional  control  dur- 
ing their  lifetimes"  by  the  grantors.*  On  the  other  hand  it  has  been 
decided  that  an.  estate  unimpeachable  for  waste  was  not  created  by 
words  reserving  the  "use  and  control"  or  "all  the  right,  title  and  in- 
terest" in  the  premises  during  the  grantor's  natural  life,4  or  by  a 
devise  to  a  widow  "to  be  used  by  her  as  she  might  deem  fit  during  her 
lifetime,"  or  containing  the  words  "under  her  control.".6     A  lease 

17.  Rogers  v.  Atlantic  Gulf,  etc.,  2.  Cundiff  v.  Shackelford,  150  Ky. 
Co.,  213  N.  Y.  246,  107  N.  E.  661>  579,  150  S.  W.  670,  Ann.  Cas.  1914D 
Ann.  Cas.  1916C  877,  L.E.AJ.916A  667  and  note;  Webster  v.  Webster,  33 
787  and  note;  N.  H.  18,  66  Am.  Dec.  705;  Findlay  v. 

18.  baker  v.  Hart,  123  N.  Y.  470,  25  Smith,  6  Munf.  (Va.)  134,  8  Am.  Dec. 
N.  E.  948,  12  L.R.A.  60.  733. 

19.  Clark  v.  Holden,  7  Gray  (Mass.)  3.  Notes:  37  L.R.A.(N.S.)  772; 
8,  66  Am.  Dec.  450 ;  Dupree  v.  Dnpree,  Ann.  Cas.  1914D  670,  671. 

49  N.  C.  387,  69  Am.  Dec.  757.  4.  Webster  v.  Webster,  33  N.  H.  18, 

Note :  L.R.A.1916A  798,  805.  66  Am.  Dec.  705. 

20.  See  supra,  par.  22.  Note:  37  L.R.A.(N.S.)  772* 

1.  Note:  Ann.  Gas.  U914D  670.  5.  Note:  Ann.  Cas.  1914D  671. 
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the  operative  words  of  which  are  "demise,  set  and  to  farm  let"  has 
been  held  a  lease  of  the  surface  only,  to  be  used  for  agricultural  pur- 
poses merely,  and  not  a  lease  of  the  entire  solum,  without  impeach- 
ment of  waste ;  but  under  a  similar  lease  where  the  habendum  clause 
contained  the  additional  words,  "with  every  privilege  of  mines  and 
minerals  of  whatever  description,"  the  tenant  was  held  not  impeach- 
able for  waste  in  opening  and  working  coal  and  stone  mines,  since 
the  habendum  clause  in  a  deed  determines  what  estate  is .  granted.6 
A  tenant  in  possession  under  a  lease  containing  a  clause  conferring 
upon  him  the  privilege  of  purchasing  the  premises  within  a  specified 
time,  and  who  has  failed  to  exercise  it,  is  liable  in  an  action  for  dam- 
ages for  waste  committed  on  the  premised  during  his  possession.7  It 
is  well  settled  that  although  a  tenant  for  life  or  years  has  an  estate 
unimpeachable  for  waste,  yet  he  will  be  restrained  from  committing 
waste  which  is  unconscientious  and  unjust,8  or  wanton  or  malicious.9 
The. real  intention  of  the  clause,  "without  impeachment  for  waste," 
is  to  enable  the  tenant  to  do  many  things,  such  as  cutting  wood,  open- 
ing new  mines,  etc.,  .which  would  otherwise  at  the  common  law 
amount  to  .waste ;  but  these  words  do  not  operate  as  a  license  to  the 
tenant  to  destroy  the  estate,  or  to  commit  malicious  waste,  such  as 
cutting  down  fruit  bearing  trees,  or  trees  which  serve  for  shade  or 
ornament.  If  he  is  a  tenant  "without  impeachment  for  waste,"  he  has 
the  same  right  to  cut  timber,  work  mines,  etc.,  for  his  own  use,  as  the 
owner  of  the  inheritance;  but  those  words  do  not  justify  him  in 
demolishing  the  buildings,  or  doing  that  which  operates  as  destruc- 
tive or  malicious  waste.  The  words  are  not  to  be  treated  as  importing 
a  license  to  destroy  or  injure  the  estate,  but  to  do  all  reasonable  acts, 
consistent  with  the  preservation  of  the  estate,  which  otherwise  might 
in  law  be  waste.10 

25.  £otenants;  Tenants  in  Dower. — The  liability  of  cotenants  for 
waste  is  discussed  at  length  elsewhere  in  this  work.11  Tenants  in 
dower  are  liable  for  voluntary  waste,18  and  the  fee  owner,  after  he  has 
bought  the  estate  of  a  dowress,  may  bring  an  actioii  on  the  case  in  the 
nature  of  waste  against  the  dowress  and  a. third  person  who  committed 

6.  Kingston  v.  Lehigh  Val.  Coal  Co.,  9.  Bernard's  Case,  Prec.  Ch.  464,  2 
236  Pa.  St.  350,  84  Atl.  820,  41  L.R.A.  Vera.  738,  Eq.  Cas.  Abr.  399  pi.  3,  9 
(N.S.)  1059.  Eng.  Rul.  Cas.  488. 

7.  Powell  v.  Dayton,  etc.,  R.  Co.,  16       10.  Note:  Ann.  Cas.  1914D  672. 
Ore.  33,  16  Pae.  863,  8  A.  S.  R.  251.      11.  See  Cotenancy,  vol.  7,  p.  898 

8.  Gannon  v.  Peterson,  193  111.  372,  et  seq.  ..*„*« 
62  N.  E.  210,  55  L.R.A.  701;  Duvajl       12.  Brown  v.  Martin,  137  Ga.  338. 
t.  Waters,  1  Bland  (Md.)  569, 18  Am.  73   S.  E.  495,  39  L.R.A.fN.S.)    16; 
Dec.  350;   Crowe  v.  Wilson,  65  Md.  Clark  v.  Holden,  7  Gray  (Mass.)  8,  66 
479.  5  Atl.  427,  57  Am.  Rep.  343.            Am.  Dec.  450 ;  Owen  v.  Hyde,  6  Yerg. 

Notes:  37  L.R.A.(N.S.)  772;  Ann.  (Tenn.)  334,  27  Am.  Dec,  467.  And 
Caa.  1914D  671.  see  Dower,  vol.  9,  p.  595. 
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the  waste  before  the  purchase,  with  the  assent  of  the  dowress.18  In 
the  few  cases  in  which  the  question  has  been  passed  upon  it  has  been 
held  that  it  is  the  duty  of  a  tenant  in  dower,  the  same  as  any  tenant 
for  life,  to  keep  the  buildings  upon  the  dower  lands  in  repair,14  and 
in  some  jurisdictions  she  is  required  by  statute  to  do  so.1*  But  in 
the  performance  of  this  duty  she  is  required  to  make  only  such  repairs 
as  a  prudent  owner  of  the  fee  would  make  under  like  circumstances.16 
The  tenant  in  dower  may,  for  the  purpose  of  making  necessary  re- 
pairs to  buildings  on  the  dower  lands,  cut  timber  on  the  lands.17  It 
has  also  been  held  not  to  constitute  waste  for  a  tenant  in  dower  to 
cut  timber  for  the  purpose  of  repairing  or  erecting  fences  upon  the 
dower  lands.18 

26.  Mortgagors  and  Mortgagees  in  Possession;  Vendors  and  Ven- 
dees.— The  liability  of  a  mortgagor  or  mortgagee  in  possession  of  the 
mortgaged  premises  for  acts  of  waste  committed  therein  is  discussed 
at  length  elsewhere  in  this  work.19  A  vendor  who  remains  in  pos- 
session after  the  contract  of,  sale  is  made  is  liable  for  waste  com- 
mitted by  himself  or  his  tenants.*0  In  such  a  case  he  must  tender 
compensation  before  he  can  require  the  vendee  to  perform  his 
part  of  the  contract.1  By  the  taking  of  a  conveyance  from  the  vendor, 
the  vendee  does  not  waive  his  right  to  recover  for  waste  com- 
mitted by  the  vendor  after  the  execution  of  the  contract  of  sale  and 
before  the  making  of  such  conveyance.8  When  a  vendor  enters 
into  an  executory  agreement  to  convey  the  title  on  payment  of  the 
purchase  money,  he  maintains,  substantially,  the  same  relation 
to  the  vendee,  as  far  as  the  question  of  security  is  concerned,  as  a 
mortgagee  to  a  mortgagor.8  A  purchaser  on  credit,  like  a  mort- 
gagor, may  be  restrained  from  lessening  the  security  of  the  vendor, 
retaining  title  as  security  for  the  purchase  money,  by  committing 

18.  Dupree  v.  Dupree,  49  N.  C.  387,      19.  See  Mortgages,  vol.  19,  pp.  322, 
09  Am.  Dec.  767.  331,  629. 

Note :  L.R.  A.1916A  798.  20.  Newman  v.  Mountain  Park  Land 

14.  Note:  Ann.    Cas.    1912B    1215.  Co.,  85  Ark.  208,  107  S.  W.  391,  122 

15.  Ferguson  v.  Rochford,  84  Conn.   A.  S.  R.  27. 

202,  79  Atl.  177,  Ann.  Cas.  1912B  1212  1.  Dnrrett  v.  Simpson,  3  T.  B.  Mon. 

and  note.  (Ky.)  517, 16  Am.  Dec  115. 

16.  Note:  Ann.  Cas.  1912B  1216.  2.  Newman  v.  Mountain  Park  Land 

17.  Calvert  v.  Rice,  91  Ky.  533,  16  Co.,  85  Ark.  208,  107  S.  W.  391,  122 
S.  W.  351,  34  A.  S.  R.  240.  A.  S.  R.  27. 

Note:  Ann.  Cas.  1912B  1215.  3.  Moses  v.  Johnson,  88  Ala.  517,  7 

18.  Owen  v.  Hyde,  6  Yerg.  (Tenn.)    So.  146, 16  A.  S.  R.  58  and  note;  Sal- 
334,  27  Am.  Dec.  467.  mon  v.  Hoffcnan,  2  Cal.  138,  56  Am. 

Note:  Ann.  Cas.  1912B  1215.  Dec.  322  and  note. 

Generally   as   to   the  right   to   cut      Note:  19  A.  S.  R.  205. 
timber,  see  supra,  par.  14  et  seq. 
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waste ; 4  but  an  injunction  will  not  lie  if  the  value  of  the  property  is 
not  impaired.* 

27.  Debtors. — A  judgment  debtor  may  commit  waste  by  acts  im- 
pairing the  security  of  the  creditor,*  but  he  will  not  be  liable  for  waste 
committed  before  the  execution  sale.7  Injunction  lies  to  prevent  waste 
upon  attached  realty  by  an  insolvent  debtor,  at  the  suit  of  the  attach- 
ing creditor;  *  but  an  insolvent  debtor's  use  of  his  estate  for  its  ordi- 
nary purposes;  according  to  its  nature,  cannot  be  impeached  for  fraud- 
ulent wpste.  He  may  sell,  in  the  usual  way,  the  lumber,  fire  wood, 
coal,  ore,  fruit,  or  grain,  produced  by  his  land,  without  violating  the 
rights  of  lienholders.*  The  owner  of  a  homestead  exempt  from  sale 
under  execution  or  other  final  process,  during  his  life,  and,  after  his 
death,  during  the  minority  of  his  children,  or  any  one  of  them,  and 
the  widowhood  of  his  widow,  unless  she  be  the  owner  of  a  homestead 
in  her  own  right,  may,  by  injunction  in  favor  of  a  judgment  creditor, 
be  prevented  from  cutting  timber  trees  on  the  land,  for  any  purpose 
other  than  necessary  repairs  and  improvements  thereon,  if  such  cut- 
ting would  impair  the  security  of  the  creditor.1*  i 

28.  Owners  of  Qualified  and  Limited  Estates. — The  general  rule  is 
that  the  owner  of  a  defeasible  fee  is  not  chargeable  for  waste  within 
the  general  acceptation  and  meaning  of  the  term,  but  a  court  of  equity 
will  sometimes  restrain  him  from  committing  equitable  waste.11  Thus 
where  the  owner  of  a  defeasible  fee  was  about  to  cut  timber  planted 
or  left  standing  for  ornament  or  the  shelter  of  the  mansion  house  the 
court  granted  an  injunction  to  restrain  him  on  the  ground  that  he  was 
committing  equitable  waste.12  An  action  of  waste  is  not  maintainable 
against  a  tenant  by  elegit,  but  he  may  be  enjoined  from  committing 
future  waste.18  A  tenant  in  tail  after  possibility  of  issue  extinct  is 
entitled  to  commit  a  legal  waste ;  but  a  court  of  equity  will  prevent  an 
act  of  equitable  waste,  i.  e.,  wilful  or  malicious  waste,  on  the  part  of 
such  a  tenant.14    A  tenant  at  will  may  be  liable  for  acts  constituting 

4.  Moses  v.  Johnson,  88  Ala.  517,  7      0.  Witmer's  Appeal,  45  Pa.  St.  455, 
So.  146,  16  A.  S.  R.  58.  *  84  Am.  Dec.  505. 

Note:  19  A.  S.  R.  205.  10.  Jones  v.  Britton,  102  N.  C.  166, 

5.  Small  v.  Slocnmb,  112  Ga,  279,   9  S.  E.  554,  4  L.R.A.  178. 

37  S.  E.  481,  81  A.  S.  R.  50,  53  L.R.A.       11.  Matthews  v.  Hudson,  81  Ga.  120, 

130.  7  S.  E.  286,  12  A.  S.  R.  305 ;  Gannon 

Note:  119  A.  S.  R.  81.  v.  Peterson,  193  III.  372,  62  N.  E.  210, 

See  Vendor  and  Purchaser,  ante,  55  L.R.A.  701;  Landers  v.  Landers,  151 

par.  288.  Ky.  206,  151  S.  W.  386,  Ann.  Cas. 

6.  Whitney  v.  Huntington,  34  Minn.  1915A  223  and  note. 

458,  26  N.  W.  631,  57  Am.  Rep.  68.       12.  Note:  Ann.  Cas.  1915A  231. 

7.  Hughlett  v.  Harris,  1  Del.   Ch.      13.  Wilds  v.  Layton,  1  Del.  Ch.  226, 
349,  12  Am.  Dec.  104;  Witmer's  Ap-  12  Am.  Dec.  91. 

peal,  45  Pa.  St.  455,  84  Am.  Dec.  505.       14.  Camp  v.  Bates,  11  Conn.  51,  27 

-8.  Camp  v.  Bates,  11  Conn.  1,  27  Am.  Dec.  707;  Duvall  v.  Waters,  1 

Am.  De#707  and  note.  Bland  (Md.)  569,  18  Am.  Dec.  350; 
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waste,  as  by  removing  manure  from  the  premises,11  but  it  is  the  gen- 
erally accepted  rule  that  he  is  not  liable  for  permissive  waste.16 

IV.  Who  May  Sub 

29.  In  General. — It  was  one  of  the  rules  of  the  common  law  that 
no  person  should  have  an  action  for  waste  unless  he  had  the  immediate 
estate  of  inheritance,  but  this  rule  was  modified  at  an  early  date  in 
some  of  the  states  of  this  country  by  statutes  providing* that  a  person 
seized  of  an  estate  in  remainder  or  reversion  might  maintain  an  action 
of  waste  or  trespass  for  an  injury  done  to  the  inheritance,  notwith- 
standing any  intervening  estate  for  life  or  years,  and  in  some  juris- 
dictions statutes  were  enacted  giving  an  heir  the  right  to  maintain 
an  action  for  waste  committed  in  the  time  of  his  ancestor.17  An  action 
on  the  case  in  the  nature  of  waste  is  not  confined,  as  was  the  old  action 
of  waste,  to  the  owner  of  the  inheritance  against  his  tenant  for  life 
or  for  years,  but  can  be  brought  by  a  person  in  remainder  or  reversion, 
or  in  tail,  and  against  a  stranger  as  well  as  against  a  tenant18  It  is 
.not  necessary,  to  enable  one  who  has  had  a  reversionary  interest  in 
lands  to  maintain  an  action  in  the  nature  ff  waste,  that  he  should  be 
seized  of  that  interest  at  the  time  the  action  is  brought.  It  is  enough 
if  he  was  seized  of  the  interest  at  the  time  the  waste  was  committed.19 
The  alienation  of  the  property  by  the  reversioner  after  the  waste  has 
been  committed  or  pending  the  suit  for  damages  does  not  defeat  the 
right  to  recovery  whether  the  alienation  is  to  the  party  oommitting 
the  waste  or  to  another.20  It  may  be  stated  as  a  general  rule  that  in- 
junction to  prevent  waste  may  be  obtained  in  all  cases  where  an  action 
of  waste  or  of  a  case  in  the  nature  of  waste  would  lie,  though  there  be 
no  privity  of  estate.  There  are  cases  which  hold  that  ordinarily  equity 
will  not  restrain  waste  except  upon  unquestioned  evidence  of  the  com- 
plainant's title,  and  also  that  where  the  defendant  is  in  possession 

Swayne  v.  Lone  Acre  Oil  Co.,  98  Tex.  Notes:  L.R.A.1916A  803,  808;  16 
597,  86  S.  W.  740,  8  Ann.  Cas.  1117  Eng.  Rul.  Cas.  314. 
and  note,  69  L.B.A.  986 ;  Abraham  v.  17.  Hoolihan  v.  Hoolihan,  193  N.  Y. 
Bubb,  2  Freem.  Ch.  53,  2  Swanst.  172  197,  85  N.  B.  1103,  15  Ann.  Cas.  269 
note,  19  Rev.  Rep.  51,  9  Eng.  Rul.  Cas.  and  note;  Rogers  v.  Atlantic,  etc.,  Co., 
495.  213  N.  Y.  246,  107  N.  E.  661,  Ann. 

Note:  25  Eng.  Rul.  Cas.  370.  Cas.  1916C  877,  L.R.A.1916A  787. 

15.  Daniels  v.  Pond,  21  Pick.  18.  Dickinson  v.  Baltimore,  48  M<L 
(Mass.)  367,  32  Am.  Dec.  269.  As  to  583,  30  Am.  Rep.  492;  Dupree  v.  £n- 
the  termination  of  a  tenancy  at  will  by  pree,  49  N.  C.  387,  69  Am.  Dec.  757. 
commission  of  waste,  see  Landlord  And  see  Remainders,  vol.  23,  p.  579 
and  Tenant,  vol.  16,  p.  613.  et  seq.;  Trespass  on  the  Case,  voL 

16.*  Daniels     v.     Pond,     21     Pick.  26,  pp.  991,  999. 
(Mass.)  367,  32  Am.  Dec.  269;  Lothrop       19.  Hoolihan  v.  Hoolihan,  193  N.  Y. 
v.  Thayer,  138  Mass.  466,  52  Am.  Rep.  197,  85  N.  E.  1103,  15  Ann.  Cas.  269 
286;  Gibson  v.  Wells,  1  B.  &  P.  N.  and  note. 

R.)  290,  8  Rev.  Rep.  801,  9  Eng.  Rul.       20.  Dickinson  v.  Baltimore,  48  Md. 
Cas.  460.  583,  30  Am.  Rep.  492. 
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under  adverse  title  the  relief  will  not  be  granted/1  but  the  bettor  doc- 
trine weald  seem  to  be  that  while  the  jurisdiction  of  equity  to  grant 
relief  from  future  waste  and  damages  for  waste  committed  was  orig- 
inally confined  to  cases  founded  on  privity  of  titie>  it.  has  subsequently 
been,  enlarged  so  as  to  embrace  cases  of  adverse  claims  and  rights  not 
founded  in  privity ; '  and  it  is  now  a  common  practice  in  cases  where 
irremediable  mischief  is  being  done  or  threatened,  going  to  the  de- 
struction of  the  substance  of  the  estate,  such  as  the  .extracting  of  ores 
from  a  mine,  or  the  cutting  down  of  timber,  or  the  removal  of  coal, 
to  issue  an  injunction,  though  the  title  to  the  premises  be  in  litigation. 
The  authority  of  the  courts  is  exercised  in  such  cases,  through  its  pre- 
ventive writ,  to  preserve  the  property  from  destruction  pending  legal 
proceedings  for  the  determination  of  the  title.8  An  injunction  to 
stay  waste  may  be  granted  in  favor  of  a  child,  en  ventre  sa  mere,  and 
in  favor  of  trustees  to  preserve  a  contingent  remainder  before  the  con- 
tingent remainderman  has  come  in  esse.4  A  receiver  may  have  an 
injunction  to  restrain  the  tenants  or  undertenants  from  committing 
waste.*  A  lessee  is  as  much  entitled,  to  stay  waste  by  his  underlesseo 
as  if  he  had  an  estate  of  inheritance.6 

30.  Lienor^  and  Creditors. — The  right  of  a  person  to  restrain  the 
commission  of  waste  by  an  owner  of  realty  against  which  such  person 
has  a  specific  lien  is  well  established.  Thus,  at  the  instance- of  a  mort- 
gagee, the  mortgagor  may  be  enjoined  from  committing  acts  which 
would  render  the  security  inadequate.7  And  a  vendor  having  a  lien 
for  the  purchase  money  may  maintain  an  action  to  restrain  the  im- 
pairment of  the  security  by  the  commission  of  waste.8    So,  if  a  vendor 

1.  Nevitt    y.     Gillespie,     1     How.       And  see  infra,  par,  37  et  seq. 
(Miss.)  108,  26  Am.  Dec.  696;  Poin-       4.  Duvall  v.  Waters,  1  Bland  (Md.) 
dexter  v.  Henderson,  Walk.    (Miss.)    569,  18  Am.  Dec.  350. 

176,  12  Am.  Dec.  550;  Hough  v.  Mar-  5.  Note:  59  Am.  Dec.  72. 

tin,  22  N..C.  379,  34  Am.  Dec.  403;  6.  Maddox  v.  White,  4  Md.  72,  59 

White  v.  Fox,  125  N.  C.  544,  34  S.  E.  Am.  Dec.  67. 

645,  74  A.  S.  R.  654.  Note :  59  Am.  Dec  72.  , 

2.  Erhardt  v.  Boaro,  113  U.  S.  527,  7.  Reynolds  v.  Lawrence,  147  Ala. 
6  S.  Ct.  560,  28  U.  S.  (L.  ed.)  1113  >  216,  40  So.  576,  119  A.  S.  R.  78; 
Merced  Min.  Co.  v.  Fremont,  7  Cal.  Buckout  v.  Swift,  27  Cal.  433,  87 
317,  68  Am.  Dec.  262;  Camp  v.  Bates,  Am.  Dec.  90;  Moriarty  v.  Ashworth, 
11  Conn.  51,  27  Am.  Dec.  707;  Powell  43  Minn.  1,  44  N.  W.  531,  19  A.  S.  R. 
v.  Cheshire,  70  Ga.  357,  48  Am.  Rep.  203;  Murdochs  Case,  2  Bland  (Md.) 
572;  Duvall  v.  Waters,  1  Bland  (Md.)  461,  20  Am.  Dec  381;  State  Sav. 
569,  18  Am.  Dec.  350;  Livingston  v.  Bank  v.  Kercheval,  65  Mo.  682,  27  Am. 
Livingston,  6  Johns.  Ch.  (N.  Y.)  497,  Rep.  310. 

10  Am.  Dec.  353.  Note:  13  Ann.  Cas.  89. 

3.  Erhardt  v.  Boaro,  113  U.  S.  527,  And  see  Mortgages,  vol.  19,  p.  323 
5  S.  Ct.  560,  28  U.  S.  (L.  ed.)  1113;  et  seq. 

Williamson  v.  Jones,  39  W.  Va.  231,  8.  Note:  13  Ann.  Cas.  89.  And  see 
19  S.  E.  436,  25  L.R.A.  222.  Vendor  and  Purchaser,  ante,  par. 

Note:  11  L.R.A.  207.  188. 
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has  a  lien  for  unpaid  purchase  money,  he  is  entitled  to  enjoin  the  cut- 
ting of  timber;9  or  the  removal  of  that  already  cut.1#  It  has  been  held 
that  the  purchaser  of  land  at  a  sheriff's  sale  may,  even  before  the  sale 
has  been  reported;  maintain  an  action  to  enjoin  the  cutting  of  timber 
by  the  owner.  Trustees  under  an  assignment  for  the  benefit  of  cred- 
itors may  likewise  restrain  the  owner  or  his  subsequent  assignee  from 
committing  waste.11  And  an  attaching  creditor1*  or  a  judgment 
creditor  whose  judgment  was  a  lien  on  the  premises  may  restrain 
waste  by  the  owner.18  An  insolvent  owner  has  also  been  enjoined 
from  cutting  timber  on  land  on  which  an  execution  had  been  levied 
by  a  judgment  creditor,  the  execution  sale  having  been  delayed  be- 
cause of  military*  orders.  And  a  similar  injunction  was  granted  in  a 
creditor's  suit  against  the  heirs  of  a  deceased  debtor,  who,  after  a  sale 
of  the  land  had  been  decreed,  were  cutting  timber  on  the  land.  It 
has  even  been  held  that  in  a  proper  case  waste  by  an  owner  of  realty 
should  be  restrained  at  the  instance  of  a  creditor  who  has  merely  a 
general  instead  of  a  specific  lien.14  Where  taxes  against  real  estate 
are  past  due  and  unpaid,  the  county  by  which  the  taxes  have  been 
levied  may  maintain  a  suit  to  restrain  waste  by  acts  that  will  reduce 
the  value  of  the  property  to  an  amount  insufficient  to  .pay  the  taxes. 
In  order  to  maintain  such  suit  it  is  not  necessary  that  the  county  shall 
first  become  a  purchaser  of  the  property  at  tax  sale.16 

31.  Tenants  in  Common. — The  right  of  a  tenant  in  common  to 
maintain  an  action  against  a  cotenant  for  waste  has  been  frequently 
upheld  irrespective  of  statute.1*  However,  in  many  American  juris- 
dictions statutes  somewhat  similar  to  the  English  statute  expressly 
making  tenants  in  common  liable  to  their  cotenants  for  waste  com- 
mitted by  them,  have  been  enacted,17  and  under  such  a  statute  it  has 
been  held  that  a  tenant  in  common  may,  even  after  the  alienation  of 

9.  Reynolds  v.  Lawrence,  147  Ala.  15.  Lancaster  County  v.  .Fitzgerald, 
216,  40  So.  576,  119  A.  S.  R.  78  and  74  Neb.  433,  104  N.  W.  876,  13  Ann. 
note;  Clarke  v.  Curtis,  11  Leigh  (Va.)    Cas.  88  and  note. 

559,  37  Am.  Dec.  625  and  note.  16.  Duvall  v.  Waters,  1  Bland  (Md.) 

10.  Clarke  v.  Curtis,  11  Leigh  (Va.)  569,  18  Am.  Dec.  350;  Susquehanna 
559,  37  Am.  Dec  625  and  note.  Transmission  Co.  v.  St.  Clair,  113  Md. 

11.  Note:  13  Ann.  Cas.  89.  667,  77  AtL  1119,  140  A.  S.  R.  452; 

12.  Camp  v.  Bates,  11  Conn.  51,  27  Anders  v.  Meredith,  20  N.  C.  339,  34 
Am.  Dec  707;  Braswell  v.  Morehead,  Am.  Dec.  376;  Hancock  v.  Day,  1  Mc- 
45  N.  C.  26,  57  Am.  Dec.  586;  Jones  MulL  Eq.  (S.  C.)  69,  36  Am.  Dec. 
v.  Britton,  102  N.  C.  166.  9  S.  E.  554,  293;  Johnson  v.  Johnson,  2  Hill  Eq. 
4  L.R.A.  178.  (S.  C.)  277,  29  Am.  Dec.  72. 

Note:  13  Ann.  Cas.  89.  Note:  15  Ann.  Cas.  271. 

13.  Jones  v.  Britton,  102  N.  C.  166,  17.  Hoolihan  v.  Hoolihan,  193  N. 
9  S.  E.  554,  4  L.R.A.  178;  Witnier'a  Y.  197,  85  N.  E.  1103,  15  Ann.  Cas. 
Appeal,  45  Pa.  St.  455,  84  Am.  Dee.  269  and  note.  And  see  Cotenancy, 
505.  vol.  7,  p.  898  et  seq. 

14.  Note:  13  Ann.  Cas.  89. 
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his  interest,  maintain  an  action  for  waste  committed  by  his  cotenant 
before  such  alienation.18 

32.  Remaindermen  and  Reversioners.— It  is  well  settled  that  an 
injunction  to  stay  waste  will  be  granted  in  a  proper  case  in  favor  of 
a  remainderman  or  a  reversioner  for  life  or  years,19  and  that  the  in- 
tervention of  an  intermediate  estate  for  life  does  not  deprive  the  re- 
mainderman or  reversioner  of  the  right  to  an  injunction.20  An  action 
of  trespass  on  the  case  in  the  nature  of  an  action  for  waste  is  available 
to  the  reversioner  against  the  life  tenant  to  recover  damages  for  injury 
done  to  his  estate.1  It  can  be  brought  by  a  party  in  remainder  for 
life  or  years,  as  in  fee  or  tail,  who  held  the  interest  at  the  time  of  the 
injury,  and  entitles  the  party  to  recover  for  the  actual  damage  com- 
mitted, with  costs,  against  any  one  who  commits  the  wrong,  whether 
lessee  or  stranger.8  But  it  has  been  held  that  a  remainderman  cannot 
maintain  an  action  for  waste  after  taking  a  lease  from  the  tenant  of  • 
the  preceding  estate  for  years,  for  his  full  term,  for  part  of  the  land, 
6s  to  the  part  of  the  land  so  leased,  whether  the  waste  was  committed 
before  or  after  the  lease,  for  the  estates  to  that  extent  are  thereby 
merged ;  and  it  is  not  material  that  the  lease  reserves  to  the  lessor  the 
right  to  erect  buildings  on  the  leased  premises,  and  provides  for  the 
payment  of  rent,  if  there  is  no  reservation  of  a  right  of  re-entry  for 
nonpayment.8 

33.  Contingent  Remaindermen. — It  is  well  settled  that  one  entitled 
to  a  contingent  remainder  cannot  maintain  an  action  at  law  against 
the  tenant  in  possession  to  recover  damages  for  waste,4  for  the  reason 
that  it  cannot  be  known  in  advance  of  the  happening  of  the  contin- 
gency whether  the  contingent  remainderman  would  suffer  damage  or 
loss  by  the  waste;  and  if  the  estate  never  became  vested  in  him,  he 
would  be  paid  for  that  which  he  had  not  lost.*    In  some  jurisdictions 

18.  Hoolihan  V.  Hoolihan,  193  N.  Y.  L.R.A.  519 ;  McGlamery  v.  Jackson, 
197,  85  N.  E.  1103,  15  Ann.  Cas.  269  67  W.  Va.  417,  68  S.  B.  105,  21  Ann. 
and  note.  Oas.  60", 

19.  Duvall  v.  Waters,  1  Bland  (Md.)  2.  Dickinson  v.  Baltimore,  48  Md. 
569,   18   Am.   Dec.   350;   Learned  v.  583,  30  Am.  Rep.  492. 

Offden,  80  Miss.  769,  32  So.  278,  92      3.  Pynchon    v.    Stearns,    11    Mete. 

AS.  R.  621;  Miles  v.  Miles,  32  N.  H.   (Mass.)  304,45  Am.  Dec.  207. 

147,  64  Am.  Dec.  362;  Latham  v.  Roa-       4.  Watson  v.  Wolff-Goldman  Realty 

noke  R.,  etc.,  Co.,  139  N.  C.  9,  51  S.  E.  Co.,  95  Ark.  18,  128  S.  W.  581,  Ann. 

780  111  A   S.  R.  764  and  note;  Wil-  Cas.  1912A  540  and  note;  Ohio  Oil  Co. 

liamson  v.  Jones,  43  W.  Va.  562,  27  S.  v.  Daughetee,.  240  111.  361,  88  N.  E. 

E  411,  64  A.  S.  R.  891,  38  L.R.A.  694.  818,  36  L.R.A.(N.S.)  1108;  Latham  v. 
Note:  60  A.  S.  R.  450.  Roanoke  R>,  etc.,  Co.,  139  N.  C.  9,  51 

And  see  supra,  par.  29  and  infra,  S.  E.  780,  111  A.  S.  R.  764. 

pars.  37   38.  Notes:  L.R.A.1916A  798;  Ann.  Cas. 

20.  Duvall  v.  Waters,  1  Bland  (Md.)   1912A  543. 

-  669,  18  Am.  Dec.  350.  5  Ohio  Oil  Co.  v.  Daughetee,  240 

1    Jordan  v.  Benwood,  42  W.  Va.  111.  361,  88  N.  E.  818,  36  L.R.A.(N.S.) 
312,  26  S.  E.  266,  57  A.  S.  R.  859,  36  1108;  Rogers  v.  Atlantic,  etc.,  Co.,  213 
R.  C.  L.  Vol.  XXVII.— 66.        1041 
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it  has  been  held  that  a  court  of  equity  will  not  award  damages  for 
waste  at  the  suit  of  a  contingent  remainderman  against  a  life  tenant.6 
But  other  courts  both  in  England  and  the  United  States  have  taken 
the  view  that  equity  may  award  damages  for  waste  already  committed 
and  impound  the  amount  awarded  for  the  benefit  of  the  person  or 
persons  who  ultimately  acquire  a  vested  interest  in  the  property  upon 
which  the  waste  is  committed.7  The  reason  given  for  this  ruling  is 
that  neither  the  life  tenant  nor  his  grantee  has  the  right  to -commit 
waste,  and  it  necessarily  follows  that  they  should  not  be  allowed  to 
enjoy  the  fruits  of  their  wrongdoing.  As  the  contingent  remain- 
derman has  no  remedy  at  law  in  such  cases,  it  is  obvious  that,  if  he 
cannot  obtain  relief  in  equity,  he  must  suffer  irreparable  injury.* 
That  a  contingent  remainderman  is  entitled  to  an  injunction  to  pre- 
vent a  person  in  possession  from  committing  future  waste  is  well  set- 
tled ; 9  otherwise  no  remedy  would  exist  for  the  protection  of  the  in- 
terest in  remainder,  but  the  life  tenant,  without  a  semblance  of  right, 
might  despoil  the  inheritance  with  impunity.  The  bill  in  such  case 
may  be  maintained  for  the  protection  of  the  inheritance,  which  is 
certain,  though  the  person  on  whom  it  may  fall  is  uncertain.10 

34.  Assignability  of  Right  of  Action. — It  has  been  held  that  a  right 
of  action  for  waste,  or  an  action  on  the  case  in  the  nature  of  waste, 
being  an  action  for  a  tort,  is,  on  grounds  of  policy,  not  capable  of 
assignment.11  There  are,  however,  decisions  to  the  effect  that  a  claim 
for  damages  for  waste  is  assignable,18  and  in  support  of  this  view 
it  has  been  said  that  while  there  is  good  reason  for  the  rule  that  the 
grantee  of  the  reversioner  cannot  maintain  waste  for  acts  committed 
before  he  received  the  deed  and  had  any  title  whatever,  this  doctrine 
in  no  way  affects  the  right  of  an  assignee  to  whom  the  cause  of  action 
has  been  assigned.    The  grantee  has  no  transfer  of  a  right  of  action 

• 

N.  Y.  246,  107  N.  E.  661,  Ann.  Cas.  L.R.A.(N.S.)  1108;  Duvall  v.  Waters, 

1916C  877,  L.R.A.1916A  787.  1  Bland  (Md.)  569,  18  Am.  Dec.  350; 

6.  Ohio  Oil  Co.  v.  Daughetee,  240  Latham  v.  Roanoke  R.,  etc.,  Co.,  139 
HI.  361,  88  N.  E.  818,  36  L.R.A.(N.S.)  N.  C.  9,  51  S.  E.  780,  111  A.  S.  R.  764 
1108.  And  see  Robertson  v.  Guenther,  and  note.  But  see  Robertson  v.  Guen- 
241  111.  511,  89  N.  E.  689,  25  UI.A.  ther,  241  I1L  511,  89  N.  E.  689,  25 
(N.S.)    887.  L.R.A.(N.S.)  887. 

Note:  Ann.  Cas.  1912A  543.  Notes:  20    A.    S.   R.   834;   L.R.A. 

7.  Watson  v.  Wolff-Goldman  Realty  1916A  798;   Ann.   Cas.   1912 A  544. 
Co.,  95  Ark.  18,  128  S.  W.  581,  Ann.      10.  Watson  v.  Wolff-Goldman  Realty 
Cas.  1912A  540  and  note.  Co.,  95  Ark.  18,  128  S.  W.  581,  Ann. 

8.  Watson  v.  Wolff-Goldman  Realty '  Cas.  1912A  540  and  note. 

Co.,  95  Ark.  18,  128  S.  W.  581,  Ann.       11.  Defries  v.  Milne,  [1913]  1  Ch. 
Cas.  1912A  540.  (Eng.)  98,  Ann.  Cas.  1914C  257  and 

9.  Watson  v.  Wolff-Goldman  Realty  note. 

Co.,  95  Ark.  18,  128  S.  W.  581,  Ann.       12.  Notes:  15  Ana.  Cas.  272;  Ann. 
Cas.  1912A  540;  Ohio  Oil  Co.  v.  Dan-  Cas.  1914C  263. 
ghetee,  240  111.  361,  88  N.  E.  818,  36  , 
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which  accrued  before  the  conveyance  to  him,  while  the  assignee  has 
a  complete  title  to  the  same  under  his  assignment18 

V.  Remedies 

In  General 

35.  Early  Remedies. — Anciently  the  remedies  for  waste  were  the 
writs  of  estrepement  and  prohibition  of  waste  to  prevent  waste,  and 
the  writ  of  waste  to  recover  of  the  estate  and  damages  for  waste  com- 
mitted.14 The  purpose  of  the  writ  of  estrepement  was  to  prevent 
waste,  after  judgment  obtained  in  any  action  real  and  before  posses- 
sion delivered.  Under  the  statute  of  Gloucester  (6  Edw.  I.  chap.  13) 
the  scope  of  this  writ  was  so  enlarged  as  to  embrace  cases  of  waste 
pending  suit.  And  by  statute  its  scope  was  also  so  extended  that  it 
was  used  in  connection  with  actions  in  which  no  recovery  of  land  was 
sought.15  The  writ  of  estrepement  was  a  preventive  remedy,  and  so 
far  it  was  analogous  to  a  writ  of  prohibition.  It  was  also  a  remedial 
and  corrective  remedy,  because  the  holder  of  land  might  not  only  be 
prevented  from  doing  waste,  but  if  he  should  do  any,  notwithstanding 
the  prohibition,  the  plaintiff  might  recover  damages  for  such  waste, 
even  up  to  the  time  when  possession  should  be  delivered  to  him.18  At 
a  very  early  period,  the  common  law  gave  to  the  owner  of  the  inherit- 
ance a  remedy  against  waste  by  a  tenant  in  dower,  or  by  the  courtesy, 
or  a  guardian  in  chivalry,  and  this  remedy  was  a  writ  of  prohibition, 
issuing  out  of  chancery,  directed  to  the  sheriff  and  commanding  him 
to  prevent  the  waste  from  being  committed ;  and  in  execution  of  this 
writ  the  sheriff  might,  if  necessary,  call  to  his  aid  the  posse  comita- 
tes. Subsequently  the  scope  of  this  writ  was  so  enlarged  as  to  make 
it  available  for  the  purpose  of  preventing  waste  by  a  tenant  for  life 
or  for  years.  This  writ  was  considered  as  the  foundation  of  a  suit  be- 
tween the  party  suffering  by  the  waste  and  the  party  committing  it.17 
After  waste  had  been  actually  committed,  the  ancient  corrective  rem- 
edy, in  a  court  of  common  law,  was  by  a  writ  of  waste  for  the  recovery 
of  the  place  wasted,  and  treble  damages  as  a  compensation  for  the  in- 
jury done  to  the  inheritance.    There  were,  however,  several  eases  to 

13.  Note:  Ann.  Cas.  1914Q  263.  16.  Duvall  v.  Waters,  1  Bland  (Md.) 

14.  Rupel  v.  Ohio  Oil  Co.,  176  Ind.  569,  18  Am,  Dec  350. 

.4,  95  N.  E.  225,  Ann.  Cas.  1913E  836  17.  Brigham  v.  Overstreet,  128  Ga. 

and  note.  447,  57  S.  E.  484,  11  Ann.  Cas.  75, 

15.  Brigham  v.  Overstreet,  128  Ga.  10  L.R.A.(N.S.)  452 ;  Duvall  v.  Wat- 
447,  57  S.  E.  484,  11  Ann.  Cas.  75, 10  ers,  1  Bland  (Md.)  569,  18  Am.  Dec. 
L.R.A.(N.S.)  452;  Verner  v.  Betz,  46  350;  State  v.  Road  Com'rs,  etc.,  1 
N.  J.  Eq.  256,  19  Atl.  206, 19  A.  S.  R.  Mill  Const.  (S.  C.)  55,  12  Am.  Dec. 
387,  7  L.R.A.  630;  Lynn's  Appeal,  31  596. 

Pa.  St.  44,  72  Am.  Dec.  721. 
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which  the  writ  of  wa&te  did  not  extend,  and  as  to  such  cases  the  party 
was  left  without  any  remedy  at  common  law.18 

36.  Modern  Remedies. — The  action  of  waste  has  been  rarely 
brought  in  this  country,19  and  in  modern  times  has  been  almost  if 
not  entirely  superseded  by  the  action  on  the  case  in  the  nature  of 
waste,  as  well  for  permissive  as  for  voluntary  waste,  as  it  furnishes  a 
more  easy  and  expeditious  remedy  than  a  writ  of  waate.  It  is  also 
an  action  encouraged  by  the  courts,  the  recovery  being  confined  to 
single  damages,  and  not  being  accompanied  by  a  forfeiture  of  the  place 
wasted.20  The  extent  to  which  the  remedy  by  injunction  has  super- 
seded the  action  on  the  case  is  discussed  at  length  in  subsequent  para- 
graphs of  this  article.1 

Injunction 

37.  In  General. — It  is  well  settled  that  in  a  proper  case  equity  will 
interpose  and  afford  relief  by  injunction  against  a  threatened  waste.1 
Waste  is  a  wrong  which  cannot  always  be  duly  estimated  and  remun- 
erated in  damages;  it  is  an  injury  which  requires  to  be  met,  in  its 
onset  or  earliest  approaches,  by  a  strong  and  decisive  preventive  rem- 
edy, acting  with  a  promptness  almost  amounting  to  surprise,  and  yet 
affording  to  the  party  restrained  a  speedy  hearing.     No  adequate 

18.  Duvall  v.  Waters,  1  Bland  (Md.)  7  Md.  408,  61  Am.  Dec.  371;  Maddox 
569,  18  Am.  Dec.  350.  v.  White,  4  Md.  72,  59  Am.  Dec.  67  and 

19.  Ward  v.  Sheppard,  3  N.  C.  283,  note;  Crowe  v.  Wilson,  65  Md.  479,  5 
2  Am.  Dec.  625.  Atl.  427,  57  Am.  Rep.  343;  Moriarty  v. 

20.  Rnpel  v.  Ohio  Oil  Co.,  176  Ind.  Ashworth,  43  Minn.  1,  44  N.  W.  531, 
4,  95  N.  E.  225,  Ann.  Cas.  1913E  836  19  A.  8.  R.  203;  Russell  v.  Merchants' 
and  note;  White  v.  Wagner,  4  Har.  &  Bank,  47  Minn.  286,  50  N.  W.  228, 
J.  (Md.)  373,  7  Am.  Dec.  674;  Anders  28  A.  S.  R.  368;  Poindexter  v.  Hender- 
v.  Meredith,  20  N.  C.  339,  34  Am.  Dec.  son,  Walk.  (Miss.)  176,  12  Am.  Dec. 
376;  Arneson  v.  Spawn,  2  S.  D.  269, 49  550;  Miles  v.  Miles,  32  N.  H.  147,  64 
N.  W.  1066,  39  A.  S.  R.  783.  Am.  Dec.  362;  Ganse  ▼.  Perkins,  66 

Note:  33  LJt.A.(N.S.)  674.  And  n.  C.  177,  69  Am.  Dec.  728;  Dodd  v. 
see  supra,  par.  29.  Watson,'  57  N.  C.  48,  72  Am.  Dec.  577; 

1.  See  supra,  pars.  37-39.  Jones  v    Britton,  102  N.   C.  166,  9 

2.  Erha*dt  v.  Boaro,  113  U.  S.  527,  s  E  554>  4  KR#A  178.  Beaver  Lnm„ 
5  S.  Ct.  560,  28  U.  S.  (L.  ed.)  1113;  w  Co  v  EcdeS)  43  0re  400j  73  Paa 
Parkman  v.  Aicardi,  34  Ala.  393,  73  ^  gg  A  g  R  im  Williamgon  V- 
Am.  Dec.^7;Cainp  i 'Bates,  11  j  3g  w  V|U  ^  1Q  g  E  ^ 
Conn.  51  27  Am  Dec  707 ;  Wilds  v.  £  ^  w  y&  562  ^  g  E 
Lay  ton,  1  Del.  Ch.  226,  12  Am.  Dec.  n  iiA  .  Q'  QQ-  QQ  T  JL  .  ftQ±m 
91  f  Powell  v.  Cheshire,  70  Ga.  357,  £*»  <*  A-  S-  ^  89?>  88-L?^/^;  * 

48'Am.  Rep.  572;  Brigham  v.  Over-  STfi^T' S'S?  I  &    Rrf* 

street,  128  Ga,  447,  57  S.  E.  484,  11  £81,  p1  Rev.  Rep.  238,  9  Eng.  Rul. 

Ann.  Cas.  75,  10  L.R.A.(N.S.)   452;  Cas  510  imd  note. 

Calvert  v.  Rice,  91  Ky.  533,  16  S.  W.  Notes:  20  A.  S.  R.  835;  9  Eh#  RuL 

351,     34     A.     S.     R.     240;     Duvall  Cas.  494. 

v.    Waters,    1    Bland     (Md.)     569,  And  see  Landlord  and  Tenant,  voL 

18  Am.  Dec  350;   Shipley  v.  Ritter,  16,  p.  739  et  seq. 
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remedy  of  this  kind,  it  is  evident,  can  be  obtained  from  a  court  of 
common  law,  open  only  at  short  intervals  during  the  year,  acting 
from  term  to  term,  and  limited  to  a  given  set  of  technical  forms  of 
proceeding.  Hence  it  is  that  the  remedy  has  been  so  constantly,  in 
modern  times,  sought  in  the  court  of  chancery,  which  is  always  open, 
constantly  accessible,  and  is  capable  of  moving  with  an  energy  and 
dispatch  called  for  by  the  emergency,  and  suited  to  the  peculiar  na- 
ture of  the  case.1  The  interposition  by  way  of  injunction  in  cases  of 
waste  may  be  referred  to  the  broadest  principles  of  social  justice.  It 
is  exerted  where  the  remedy  at  law  is  imperfect  or  is  wholly  denied, 
or  where  the  nature  of  the  injury,  is  such  that  a  preventive  remedy  is 
indispensable  and  should  be  permanent.4  The  subject  of  waste  is  so 
closely  allied  to  improper  use  that  it  is  with  difficulty  that  a  distin- 
guishing line  can  be  drawn.  When  the  subject  is  examined  carefully, 
it  will  be  found  that  the  term  "waste"  embodies  improper  use.  An 
examination  of  the  authorities  bearing  upon  this  branch  of  the  sub- 
ject discloses  a  somewhat  liberal  exercise  of  the  jurisdiction  for  the 
prevention  of  waste  by  the  tenant  in  cases  where  the  legal  remedies 
are  inadequate  to  the  proper  protection  of  the  rights  of  the  landlord. 
It  is  sufficient  to  say  in  general  terms  that  whenever,  under  the  terms 
of  a  lease,  the  lessee  is  restricted  to  the  use  of  the  demised  premises  in 
a  particular  manner  or  for  a  specified  purpose,  a  violation  of  the  cove- 
nant by  the  use  of  the  premises  in  a  different  manner  or  for  another 
purpose  affords  ground  for  the  interposition  of  equity  \y  injunction. 
And  in  all  such  cases  a  court  of  equity  is  regarded  as  the  appropriate 
forum  for  administering  relief,  the  jurisdiction  being  based  in  part 
upon  principles  analogous  to  those  which  govern  the  equitable  remedy 
of  specific  performance,  apd  in  part  upon  the  necessity  of  preventing 
a  constantly  recurring  grievance  resulting  from  the  continuous  breach 
of  the  covenant,  which  cannot  be  adequately  compensated  by  an  action 
for  damages.*  Of  course  it  must  be  borne  in  mind  that  in  accordance 
with  the  general  rule  that  an  injunction  will  not  be  granted  where 
the  remedy  at  law  for  the  injury  complained  of  is  full,  adequate  and 
complete,*  the  remedy  by  injunction  in  the  case  of  waste  lick  only 
when  the  law  does  not  afford  an  adequate  remedy.7  It  has  been  said 
that  to  give  jurisdiction  to  equity  the  waste  committed  must  be  de- 
structive to  the  estate,  or  in  other  words,  so  ruinous  as  not  to  be  capable 
of  an  accurate  measurement  in  money,  or  so  destructive  to  something 
of  such  vital  necessity  to  the  enjoyment  of  one's  estate  as  that  money 
cannot  well  give  compensation  therefor.* 

3.  DuvaU  v.  Waters,  1  Bland  (Md.)       6.  See  Injunctions,  vol.  14,  p.  339 
569,  18  Am.  Dec  360.  et  seq. 

Note:  9  Eng.  Rul.  Cas.  494.  7.  Poind*xter  v.  Henderson,  Walk. 

4.  Lyon  v;  Hunt,  11  Ala.  295r  46    (Miss.)  176, 12  Am.. Dee.  550. 

Am.  Dec  216.  S.  Powell  v.  Cheshire,  70  Ga.  357, 

6.  Note:  59  Am.  Dec.  7L  48  Am.  Rep.  572. 
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38.  When  Proper.— The  remedy  by  injunction  is,  generally  speak- 
ing, applicable  to  every  species  of  waste,f  including  permissive  waste.10 
Meliorating  waste  will,  however,  not  usually  be  enjoined.11  To  au- 
thorize the  issuance  of  an  injunction,  it  is  not  necessary  that  the  acts 
threatened  should  have  been  committed,  it  is  quite  sufficient  if  the 
party  insists  on  his  right  to  do  them,  and  especially  if  he  makes  ad- 
vances toward  their  commission.18  An  injunction  will  be  granted  in 
all  cases  where  a  legal  action  would  lie  to  recover  possession  of  the 
land  wasted,  or  to  recover  damages.11  •  It  will  also  be  granted  in  many 
instances  where  no  legal  action  can  be  maintained,  although  the  inter- 
est of  the  injured  party  is  legal,  and  where  the  estate  of  the  injured 
party  is  wholly  equitable,  and  where  the  waste  itself  is  entirely  "equit- 
able ; "  that  is,  where,  by  the  terms  of  the  will,  deed,  settlement,  or 
lease  the  tenant  holds  the  land  "without  impeachment  of  waste."  14 
An  injunction  may  be  granted  to  prevent  a  threatened  waste  where  the 
defendant  is  insolvent  and  the  injury  would  be  irreparable; lfi  or  even 
where  the  damage  is  not  irreparable,  where  it  is  entirely  incapable  of 
measurement  at  law.16  Even  in  cases  of  tenants  in  common,  courts 
of  equity  will  interfere  where  the  party  committing  the  waste  is  in- 
solvent; or  where  the  waste  is  destructive  of  the  estate,  and  nQt  within 
the  usual  legitimate  exercise  of  the  right  of  enjoying  it.17  But  tho 
insolvency  of  the  defendant  is  not  of  itself  sufficient  to  authorize  the 
granting  of  ip junction.  There  must  be  some  other  equitable  grounds 
jfor  the  interposition  of  the  court,18  such  as  irreparable  injury.19  In 
some  of  the  states  an  injunction  to  stay  waste  has  become  almost  a 
matter  of  course,20  and  in  these  jurisdictions  it  seems  that  an  injunc- 
tion will  be  granted  to  stay  or  prevent  waste,  whether  the  damage 
threatened  would  be  capable  of  adequate  pecuniary  compensation 

9.  Note:  33  L.R.A.(N.S.)  674.  Note:  11  L.R.A.  207. 

10.  Prescott  v.  Grimes,  143  Ky.  191,       16.  Camp  v.  Bates,  11  Conn.  51,  27 
136  S.  W.  206,  33  L.R.A.(N.S.)  669  Am.  Dec.  707. 

and  note.  Notes:  61  Am.  Dec.  375:  11  L.R.A. 

11.  Notes:  Ann.  Cas.  1918D  545;  25  207. 

Eng.  Rul.  Caa.  378.  3.6.  Westmoreland,  etc.,  Gaa  Co.  v. 

N.  W.  328,  45  KR.A.(N.8.)  623.  n  v^„ha  *„   t,  r A  „  a»~>» 

^otes:  61  An,  Dec  375;  11  ULA.  MVS?lfcft£  W^  *"* 

IS.  Hayman  v.  Rownd,  82  Neb.  598,       **;  PeJJfa??laf  •**£*■  SS^vP111^ 
118  N.  W.  328,  45  LRJL(N.S.)  623.  12  Fla.  26,  91  Am  Dec.  747;  Seudder 

Note:  11  L.R.A.  207.  v-  Trenton  Delaware  Falls  Co.,  1  N. 

14.  Lyon  t.  Hunt,  11  Ala.  295,  46  J.  Eq.  694,  23  Am.  Dec  756. 
Am.  Dec.  216:  Hayman  v.  Round,  82       Note:  59  Am.  Dec.  711 
Neb.  598,  118  N.  W.  328,  45  LH.A.      20.  Smith  v.  Rome,  19  Ga.  89,  63 
(N.S.)   623.  Am.  Dec.  298. 
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or  not,  and  whether  the  party  sought  to  be  enjoined  is  solvent  or 
insolvent1 

39,  Relief  as  to  Waste  Already  Committed;  Accounting* — Ordi- 
narily, a  court  of  equity  will  interfere  only  to  stay  future  waste,2  and 
only  under  special  circumstances  will  it  grant  an  injunction  where 
waste  has  been  committed.1  The  reason  for  this  is  that  the  ground 
for  coming  into  chancery  is  to  stay  waste,  and  not  for  satisfaction  for 
the  damages,  as  the  commission  of  waste  is  a  tort,  and  the  remedy 
lies  at  law.  Put  to  prevent  multiplicity  of  suits,  the  court,  on  bills  for 
injunction  to  stay  waste,  and  where  waste  has  already  been  com- 
mitted, will  make  a  complete  decree,  and  give  the  injured  party  a 
satisfaction  for  what  has  been  done,  and  not  put  him  to  another  action 
at  law.4  This  remedy  for  waste  already  committed  is  merely  incident 
tal  to  the  jurisdiction  in  the  other  case,  assumed  to  prevent  multiplic- 
ity of  suits,  and  to  save  the  party  the  necessity  of  resorting  to  trover 
at  law ;  *  and  it  is  limited  to  cases  where  a  right  to  relief  exists  for 
injury  already  done,  independently  of  the  injunction  to  prevent 
future  injury.  Accordingly  a  judgment  creditor  who  sues  out  an 
injunction  to  restrain  waste  upon  land  covered  by  the  lien  of  his  judg- 
ment, and  pending  the  injunction  purchased  the  land  at  the  sheriffs 
sale,  cannot  recover  for  the  waste  committed  prior  to  his  purchase.* 
As  a  general  rule  the  equity  for  an  account  being  strictly  incident  to 
the  injunction,  if  an  injunction  is  refused  an  accounting  cannot  be 
given,  and  the  defendant  must  resort  to  a  court  of  law,'  unless  the 
common  law  remedies  are  inadequate  or  do  not  apply.8  If,  however, 
the  past  waste  be  of  such  a  character  that  adequate  relief  cannot  be 
obtained  at  law,  equity  will  give  the  remedy  of  account,  even  if  an 
injunction  may  not  be  had.9 

1.  Brigham  v.  Overstreet,  128  Ga.  man  Realty  Co.,  95  Ark.  18, 128  8.  W. 
447,  57  S.  E.  484,  11  Ann.  Cas.  75,  581,  Ann.  Cas.  1912A  540;  Gause  v. 
10  L.R.A.(N.S.)  452.  Perkins,  56  N.  C.  177,  69  Am.  Dec. 

2.  Martin  v.  Brown,  137  Ga.  338,  73  728;  Watson  v.  Hunter,  5  Johns.  Ch. 
S.  E.  495,  39  L.RJL(N.S.)  16.  .  (N.  Y.)  169,  9  Am.  Dec.  295;  living- 

3.  Watson  v.  Hunter,  5  Johns.  Ch.  ston  v.  Livingston,  6  Johns.  Ch.  (N. 
(N.  Y.)  169,  9  Am.  Dec.  295;  North-  Y.)  497, 10  Am.  Dec.  353;  Williamson 
craft  v.  Blumauer,  53  Wash.  243,  101  v.  Jones,  39  W.  Va,  231, 19  S.  E.  436, 
Pac.  871,  132  A.  S.  R.  1071.  25  L.R.A.  222. 

4.  Lyon  v.  Hunt,  11  Ala.  295,  46  Notes :  Ann.  Cas.  1912A  806 ;  9-  Eng. 
Am.  Dec.  216;  Hughlett  v.  Harris,  1  Rul.  Cas.  492.  ' 

Del.  Ch.  349, 12  Am.  Dec.  104;  Powell  And  see  Equity,  vol.  10,  pp.  281, 

v.  Cheshire,  70  Ga.  357,  48  Am.  Rep.  370  et  sea,. 

572;  Rupel  v.  Ohio  Oil  Co.,  176  Ind.  6.  Hughlett  v.  Harris,  1  Del.  Ch. 

4,  95  N.  E.  225,  Ann.  Caa.  1913E  856  349, 12  Am.  Dec  104. 

and  note;  Watson  v.  Hunter,  5  Johns.  7.  Gause  v.  Perkins,  56  N.  C.  177, 

Ch.  (N.  Y.)  169,  9  Am.  Dec.  295.  69  Am.  Dec  728. 

Note:  Ann-  Cas.  1912A  806.  8.  Duvall  v.  Waters,  1  Bland  (Md.) 

5.  Lvon  v.  Hunt,  11  Ala.  295,  46  569,  18  Am.  Dec.  350. 

Am.  Dec  216;  Watson  v.  Wolff-Gold-       9.  McCord   v.   Oakland   Quicksilver 
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VL  Procedure;  Damages  and  Forfeiture 

40.  Pleading. — Bills  for  injunction  to  restrain  waste  are  governed 
by  the  rules  applicable  to  bills  for  injunction  generally.10  It  has  been 
held  that  a  bill  in  a  suit  to  restrain  alleged  irreparable  damage  m\i3t 
allege  the  defendant's  insolvency  and  inability  to  respond  in  dam- 
ages,11 and  that  the  facts  charged  as  rendering  the  injury  irreparable 
must  be  set  out  in  the  bill  to  enable  the  court  to  judge  if  it  will  be  of 
that  character.18  It  has,  however,  been  held  that  a  bill  is  sufficient 
which  alleges  waste,  spoliation  of  the  inheritance,  by  severing  and  sell- 
ing a  part  of  the  corpus,  prays  an  injunction  against  future  waste, 
and  an  account  and  satisfaction  for  that  already  committed.1*  A 
tenant  in  common  who  occupies  and  uses  common  property  separately 
cannot  be  held  to  account  to  his  cotenants  for  destruction  or  waste, 
unless  the  bill  sufficiently  charges  it ;  u  but  a  bill  which  charges  com* 
mon  ownership  in  a  suit  against  cotenants  and  charges  that  the  de- 
fendants took  coal  from  the  land  has  been  declared  to  be  sufficient; 
that)  in  law  constituting  waste.16  The  necessity,  manner  and  suffi- 
ciency of  alleging  injury  and  damages  in  an  action  of  trespass  on  the 
case  for  an  injury  to  the  reversionary  interest  of  the  plaintiff  is  treated 
elsewhere  in  this  work.16 

41.  Statute  of  Limitations  as  a  Defense. — It  would  appear  thai 
actions  to  recover  for  active  waste  are  governed  by  the  general  laws 
relating  to  limitation  of  actions,17  but  there  is  little  authority  on  the 
question  whether  the  statute  of  limitations  can  be  pleaded  in  an  action 
for  permissive  waste.  According  to  some  authorities  it  would  seem 
that  during  the  life  of  the  tenancy  there  is  no  limitation  to  the  time 
within  which  such  an  action  must  be  commenced,18  and  in  an  action 
against  a  tenant  in  possession  under  a  lease,  for  damages  for  waste  in 
failing  to  make  tenantable  repairs  and  in  suffering  a  warehouse  to  be 
washed  away,  it  was  held  that  the  statute  of  limitations  did  not  com- 
mence to  run  against  an  action  for  waste  until  the  time  given  by  the 
lease  for  exercising  the  privilege  of  purchase  had  expired.19 

Min.  Co.,  64  Cal.  134,  27  Pac  863,  49  12  Fla.  26,  91  Am.  Dec.  747. 

Am.  Rep.  686;  Rupel  v.  Ohio  Oil  Co.,  15.  Cecil  v.  Clark,  47  W.  Va.  402. 

176  Ind.  4,  95  N.  E.  225, 'Ann.  Cas.  35  S.  E.  11,  81  A  S.  R.  802. 

1913E  856  and  note.  16.  See  Trespass  on  the  Case,  voL 

Note:  9  Eng.  Rul.  Cas.  492.  26,  p.  1004. 

10.  Lyon  v.  Hunt,  11  Ala.  295,  46  17.  Learned  v.  Ogden,  80  Miss.  769, 
Am.  Dec.  216.  And  see  Injunctions,  32  So.  278,  92  A.  S.  R.  621.  And 
vol.  14,  p.  330  et  seq.  see  Limitation  of  Actions,  vol.  17, 

11.  Gause  v.  Perkins,  56  N.  C.  177,  pp.  712,  750. 

69  Am.  Dec.  728.  18.  Prescott  v.  Grimes,  143  Ky.  191, 

12.  Graham  v.  Pierce,  19  Grat.  136  S.  W,  206,  33  L.R.A(N.S.)  669 
(Va.)  28,  100  Am.  Dec  658.  and  note. 

13.  Williamson  v.  Jones,  3£  W.  Va.  19.  Powell  v.  Dayton,  etc.,  R.  Co., 
231, 17  S.  E.  436,  25  L.R.A.  222.  16  Ore.  33, 16  Pac.  863,  8  A.  S.  R.  251. 

14.  Pensacola,  etc,  R.  Co.  v.  Spratt,  Note:  33  L.R.A.(N.S.)  675, 
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42.  Evidence. — The  burden  is  on  the  plaintiff  in  an  action  for 
waste  to  show  that  waste  has  been  committed  to  his  injury,**  and  with 
reasonable  certainty  the  particular  act  or  acts  of  waste;1  also  the 
amount  of  damage,  if  any,  to  the  freehold.*  The  plaintiff  has  also 
the  burden  of  proving  that  the  alleged  act  of  waste  was  not  rightfully 
done,  for*  the  presumption  is  in  favor  of  the  tenant  until  the  contrary 
appears  from  the  evidence.8  The  evidence  should  be  confined  to  the 
particular  act  or  acts  of  waste  for  which  the  action  is  brought.4  A 
remainderman  suing  for  waste  by  a  deceased  tenant  in  dower  may 
show  that  the  tenant  entertained  ill  will  against  him  during  her  oc- 
cupancy where  he  alleges  that  the  acts  of  waste  were  caused  and  per- 
mitted by  her  in  consequence  of  such  ill  will.*  And  in  an  action 
under  a  statute  for  forfeiture  for  waste  a  dowress  may  be  allowed  to 
testify  as  to  the  motive  with  which  she  committed  the  alleged  acts  of 
waste.*  The  defendant  has,  of  course,  the  burden  of  proving  affirm- 
ative defensive  matter,  and  it  has  been  held  that  an  averment  that 
the  value  of  the  land  would  be  enhanced  by  clearing  it  is  affirmative 
defensive  matter,  the  burden  of  proving  which  is  on  the  defendant.7 
In  the  case  of  threatened  waste  the  imperilment  of  the  reversioner's 
or  the  remainderman's  right  must  be  clearly  shown.8  Evidence  is 
not  competent  on  the  question  of  waste  of  the  practice  of  the  tenant 
for  life  in  using  the  land  when  he  was  the  owner  in  fee  simple.* 

43.  Province  of  Court  and  Jury. — In  an  action  at  law,  whether  or 
not  waste  has  been  committed  is  ordinarily  a  question  for  the  jury,10 
under  the  direction  of  the  court,11  but  what  constitutes  waste  is  prop- 
erly a  question  of  lfcw.1*    Certain  acts  are,  in  contemplation  of  law, 

20.  Rutherford  v.  Wilson,  95  Ark.  9.  Webster  v.  Webster,   33  N.  H, 

246,  129  S.  W.  534,  37  L.R.A.(N.S.)  18,  66  Am.  Dec  705. 

763  and  note.  10.  Pynchon  v.   Stearns,   11  Mete. 

1.  Learned  v.  Ogden,  80  Miss,  769,  (Mass.)  304,  45  Am.  Dec.  207;  Web- 
32  So.  278,  92  A.  S.  R.  621.  ster  v.  Webster,  33  N.  H.  18,  66  Am. 

2.  Rutherford  v.  Wilson,  95  Axk.  Dec.  705;  Jackson  v.  Brownson.  7 
246,  129  S.  W.  534,  37  L.RA.(N.S.)  Johns.  (N.Y.)  227,  5  Am.  Dec.  258; 
763  and  note.  Ward  v.   Sheppard,  3  N.  C.  283,  2 

8L  Rutherford  v.  Wilson,  95  Ark.  Am.  Dec.  625;  Thomas  v.  Thomas.  166 
246,  129  S.  W.  534,  37  L.R.A.(N.S.)  N.  C.  627,  82  S.  E.  1032,  L.RA.1915B 
763  and  note;  Lynn's  Appeal,  31  Pa.  219;  Melms  v.  Pabst  Brewing  Co..  104 
St.  44,  72  Am.  Dec.  721.  Wis.  7,  79  N.  W.  738,  46  L.R.A.  478. 

4.  Learned  v.  Ogden,  80  Miss.  769,       Note:  20  Am.  Dec.  670. 

32  So.  278,  92  A.  S.  R.  621.  11.  Jackson  v.  Brownson,  7  Johns. 

5.  Feiguson  v.  Roehford,  84  Conn.  (N.  Y.)  227,  5  Am.  Dec.  258;  Thomas 
202,  79  Atl.  177,  Ann.  Cas.  1912B  v.  Thomas,  166  N.  C.  627,  82  S.  E. 
1212.  1032,    L.RA.1915B    219;    Melms    v. 

6.  Roby  v.  Newton,  121  Ga.  679.  Pabst  Brewing  Co.,  104  Wis.  7,  79  N. 
49  S.  E.  694,  68  L.R.A.  601.  W.  738,  46  LJLA.  478  and  note. 

7.  Moses  v.  tTohnson,  88  Ala.  517.  7  ,  12.  Ward  v.  Sheppard,  3  N.  C, 
So.  146,  16  A.  S.  R.  58..  283,  2  Am.  Dec.  625;  Thomas  v.  Thom- 

8.  Roby  v.  Newton,  121  Ga.  679.  as,  166  N.  C.  627, 82  S.  E.  1032,  L.R.A. 
49  S.  E.  694,  68  L.R.A.  601.  1915B  219. 
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per  se  injurious  to  the  inheritance,  and  the  only  subject  for  inquiry 
then  is  for  the  jury  as  to  whether  such  acts  have  been  committed.1* 
In  those  jurisdictions  requiring  that  the  alteration  of  buildings  must 
be  detrimental  in  order  to  constitute  waste,  it  has  been  held  to  be  a 
question  for  the  jury  whether  the  reversionary  interest  of  the  lessor 
was  injured.14  In  equity,  the  court  must  find  the  facts,,  whether 
waste  has  been  committed  or  threatened,15 

.  44.  Damages  and  Forfeiture. — The  damages  for  waste  committed 
are  usually  measured  by  the  injury  actually  sustained  by  the  inherits 
ance,16  and  it  has  accordingly  been  held  that  if  the  value  of  the  prem- 
ises has  been  improved  by  the  acts  complained  of,  the  complainants 
will  only  recover  nominal  damages  at  law.17  Where  several  specific 
acts  of  waste  are  found  to  have  been  committed,  it  is  not  necessary  that 
the  finding  of  damages  fix  an  exact  amount  to  each  item.18  At  com- 
mon law  and  under  the  statute  of  Marlbridge  only  single  damages  were 
recoverable  for  waste,10  but  by  the  statute  of  Gloucester  (6  Edw.  I.) 
it  was  provided  that  the  tenant  committing  the  waste  "shall  lose  and 
forfeit  the  place  wherein  the  waste  is  committed,  and  also  treble  dam- 
ages to  him  that  hath  the  inheritance."  20  Under  the  statute3  of  some 
of  the  states  of  this  country  the  right  to  enforce  a  forfeiture  and  to 
recover  treble  damages  still  exists,1  and  in  others  the  recovery  of  double 
damages,  for  waste  is  allowed.8  The'  statutes  of  other  states,  however, 
have  eliminated  the  treble  damages  feature,  and  have  retained  only 
the  forfeiture,8  and  it  has  been  held  that  an  action  under  such  a  stat- 
ute, brought  by  a  remainderman  against  a  life  tenant  to  have  the  estate 
of  the  latter  declared  forfeited  and  the  remainderman  put  in  possession 

13.  Ward  v.  Sheppard,  3  N.  C.  283,  49  S.  E.  694,  08  L.R.A.  601 ;  Brown 
2  Am.  Dec.  625.  v.  Martin,  137  Ga.  338,  73  S.  E.  495, 

14.  Melms  v.  Pabst  Brewing  Co.,  39  L.R.A.(N.S.)  16;  Smith  v.  Sharpe, 
104  Wis.  7,  79  N.  W.  738,  46  L.R.A.  44  N.  C.  91,  57  Am.  Dec.  574;  Sanip- 
478  and  note.  son  v.  Grogan,  21  R.  L  174,  42  AtL 

Note :  Ann.  Cas.  1912C  393.  712,  44  L.R. A.  711. 

15.  Webster  v.  Webster,  33  N.  H.  1.  Prescott  v.  Grimes,  143  Ky.  191, 
18,  66  Am.  Dec.  705.  136  S.  W.  206,  33  L.R.A.(N.S.)  669 

16.  Newman  v.  Mountain  Park  Land  and  note;  Abel  v.  Wuesten,  143  Ky. 
Co.,  85  Ark.  208,  107  S.  W.  391,  122  513,  136  S.  W.  867,  Ann.  Cas.  19I2C 
A.  S.  R.  27;  Delano  v.  Smith,  206  389;  Jackson  v.  Brownson,  7  Johns. 
Mass.  365,  92  N.  E.  500,  30  LlR.A.  (N.  Y.)  227,  5  Am.  Dec.  258:  Hooli- 
(N.S.)  474;  Smith  v.  Sharpe,  44  N.  han  v.  Hoolihan,  193  N.  T.  197,  85  N. 
C.  91,  57  Am.  Dec.  574.  E.  1103,  15  Ann.  Cas.  269 ;  Rogers  v. 

17.  Note:  36  Am.  Dec.  294.  Atlantic,  etc.,  Co.,  213  N.  Y.  216,  107 

18.  Ferguson  v.  Rochford,  84  Conn.  N.  E.  661,  Ann.  Cas.  1916C  877,  L.R.A. 
202,  79  AtL  177,  Ann.  Cas.  1912B  1212.  1916A  787. 

19.  Roby  v.  Newton,  121  Ga.  679,  2.  Melms  ▼.  Pabst  Brewing  Co.,  104 
49  S.-  E.  694,  68  L.RA.  601;  Smith  v.  Wis.  7,  79  N.  W.  738,  46  L.R.A.  478. 
Sbarpe,  44  N.  C.  91,  57  Am.  Dec.  574;  3.  Roby  v.  Newton,  121  Ga.  679,  49 
Sampson  v.  Grogan,  21  R.  I.  174,  42  S.  E.  694,  68  L.RA.  601  >  Brown  v. 
AtL  712,  44  L.R.A.  711.  Martin,  137  Ga.  338,  73  S.  E.  495,  39 

20.  Roby  v.  Newton,  121  Ga.  679,  L.R.A.(N.S.>  16. 
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because  of  waste  committed  by  the  tenant,  is  a  suit  "respecting  titles 
to  land/'  and  the  venue  thereof  is  the  county  in  which  the  land  in- 
volved is  located.4  Under  a  statute  causing  a  forfeiture  of  the  estate 
wasted,  it  has  been  held  that  waste  in  any  particular  place  forfeits  the 
place,  as  waste  in  the  woods,  forfeits,  the  woods,  in  the  meadow  forfeits 
the  meadow;  a  destruction  of  tfie~ dwelling  house  forfeits  the  whole 
place,6  because  it  is  impracticable  for  the  reversioner  to  enjoy  only 
the  identical  places  wasted,  when  lying  interspersed  with  the  other.* 
Acceptance  of  rent  without  knowledge  of  a  forfeiture  for  waste  is  no 
waiver  of  the  forfeiture,7  and  equity  will  not  ordinarily  grant  relief 
in  case  of  a  forfeiture  for  the  commission  of  waste.8 

4.  Brown  v.  Martin,  137  Ga.  338,  73   Grogan,  21  E.  L  174,  42  AtL  712,  44 
S.  E.  495,  39  LJLA.(N.S.)  16.    And  LitJL  71L 

see  generally,  Venus,  ante,  par.  15.  7.  Jackson  v.  Brownson,  7  Johns. 

5.  Clemenee  v.  Steer©,  1 R.  L  272, 53   (N.  Y.)  227,  5  Am.  Dee.  258. 

Am.  Dec.  62L  8.  See  L&ndlqrd  avd  Tenant,  vol 

6.  Roby  v.  Newton,  121  Ga.  679,  49  16,  p.  1149. 
8.  E.  694,  68  L.R.A.  601;  Sampson  v. 
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I.  Introductory 

II.  Natural  Watercourses  in  General 
in.  Riparian  Rights  Generally 
IV.  Use  of  Water 
V.  Interference  with  Plow 
VI.  Diversion 
VII.  Surface  Waters 

VIII.  Subterranean  and  Percolating  Waters 
IX.  Lakes  and  Ponds 
X.  Artificial  Bodies  of  Water 
XI.  Pollution 
XII.  Contracts  and  Conveyances 

XIII.  Appropriation 

XIV.  Prescription 
XV.  Navigable  Waters 

XVL  Proprietary  Rights 


L  Introductory 


1.  Scope  of  Article 

2.  Classification 


II.  Natural  Watercourses  in  General 


3.  Definitions 

4.  Channel  and  Boundary 

5.  Overflow  or  Flood  Waters 

6.  Source  of  Supply 

7.  Permanency  of  Plow;  Current 

8.  Discharge 

9.  Artificial  Watercourses 


in.  Riparian  Rights  Generally 


10.  Definitions 

11.  Nature  and  Extent  Generally 
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12.  Riparian  Rights  as  Property 

13.  Applicability  of  Common  Law  Roles 

14.  Basis  and  Source  of  Rights 

15.  Necessity  for  Contract 

16.  Lands  Not  within  Watershed 

17.  Shore  or  Beach 

18.  Land  Separated  from  Water  by  Street  or  Highway 

19.  Time  and  Manner  of  Acquisition 

20.  Who  Entitled  to  Rights;  Purpose  of  Use 

21.  Waters  in  Which  Rights  Exist 

22.  Regulation  of  Rights 

IV.  Use  of  Water 

23.  In  General 

24.  Necessity  that  Use  Be  Reasonable 

25.  Right  as  Affected  by  Priority  of  Uses,  Prescription  or  Covenant 

26.  Use  for  Domestic  Purposes;  Bathing  and  Swimming 

27.  Use  for  Artificial  Purposes  Generally;  Irrigation;  Mining;  Water  Power; 

Generation  of  Steam  and  Electricity 

28.  Rights  of  Opposite  Owners 

29.  Apportionment  and  Distribution  of  Water  among  Proprietors 

V.  Interference  with  Flow 

In  General 

30.  Right  of  Riparian  Owner  to  Natural  Flow 

31.  Limitations  on  Right 

32.  Changing  Course  of  Stream 

33.  Restoring  Stream  to  Original  Channel 

34.  Deflecting  Current 

35.  Acceleration  of  Flow  or  Increase  in  Quantity  of  Water 

Obstruction  aot  Detxotioh 

36.  In  General 

37.  Dams  and  Booms  Generally 

38.  Effect  of  Legislative  Authority  or  Private  Grant  or  Reservation;  Pre- 

scriptive Right 

39.  Bridges,  Trestles  and  Culverts 

40.  Duty  to  Anticipate  Extraordinary  and  Unprecedented  Floods 

41.  Obstructions  by  Structure  or  Material  Washed  Down  Stream 

42.  Obstructions  Incident  to  Protection  from  Encroachment  of  Water 

43.  Reasonable  Detention  Generally 

44.  Detention  for  Mill  Purposes  or  Floating  Logs 

Remedies 

45.  In  General 

46.  Necessity  for  Present  Injury 

47.  Parties 

48.  Defenses 

49.  Evidence;  Burden  of  Proof 

50.  Scope  of  Recovery;  Permanent  or  Recurrent  Injury;  Successive  Actions; 

Running  of  Limitations 

51.  Measure  and  Elements  of  Damages 
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VI.  Diversion 

Rights,  Duties  and  Liabilitub 

52.  In  General 

53.  Prescriptive  Right 

54.  Diversion  of  Water  as  between  States 

55.  Extent  and  Purpose  of  Diversion  Generally 

56.  Diversion  to  Sell 

57.  Diversion  for  Public  Use 

58.  Use  on  Nonriparian  Land 

59.  Care  in  Returning  Diverted  Water 

Remedies 

60.  Action  at  Law  Generally;  Parties 

61.  Venue 

62.  Damages 

63.  Injunction  Generally 

64.  Necessity  for  Determination  of  Right  by  Action  at  Law 

65.  Right  to  Injunction  as  Dependent  on  Present  Injury 

66.  Equitable  Estoppel  as  Ground  for  Denial  of  Relief 

67.  Parties 

VII.  Surface  Waters 

Ik  General 

68.  Definitions  and  Distinctions 

69.  Retention  and  Appropriation 

70.  Stagnant  Surface  Waters  as  Nuisance 

Obstruction  ob  Repulsion  or  Natural  Flqiw 

71.  In  General 

72.  Civil  Law  Rule  Stated  and  Construed 

73.  Applications  of  Rule 

74.  So-called  Common  Law  Rule  Stated  and  Construed 

75.  Modifications  and  Restrictions  of  Rule 
76^  Applications  of  Rule 

77.  Obstruction  of  Surface  Waters  Flowing  in  Natural  Channel 

78.  Obstruction  by  Owner  of  Servient  Urban  Property 

Acceleration,  Diversion  and  Increase  of  Flow 

79.  General  Rules  as  to  Artificial  Drainage 

80.  Application  of  Rules 

81.  Use  of  Natural  Channels 

82.  Drainage  of  Lakes,  Ponds  or  Marshes 

83.  'Failure  to  Protect  Property  as  Contributory  Negligence 

84.  Contractual  or  Prescriptive  Right  of  Drainage 

Rekedies;  Measure  and  Elements  of  Damages 

85.  Form  of  Remedy;  Limitation  of  Actions 

86.  Parties 
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87.  Pleading  and  Proof;  Questions  of  Fact  for  Jury 

88.  Measure  and  Elements  of  Damages. 

•  * 

VTIL  Subterranean  and  Percolating  Waters 

Ik  General 

89.  Classification  and  Definition;  Presumption  as  to  Character 

90.  Application  to  Subterranean  Streams  of  Rules  Relating  to  Watercourses 

Generally 

Rights  and  Liabilities  as  to  Percolating  Waters 

91.  Appropriation  or  Diversion;  Common  Law  or  English  Rule 

92.  Applications  of  Rule 

93.  "Reasonable  Use"  or  "American"  Rule 

94.  Rule  Construed  and  Applied. 

95.  Motive  as  Affecting  Rights  of  Landowner 

96.  Statutory  Provisions 

97.  Contractual  Rights 

98.  Percolation  of  Artificially  Accumulated  Water 

Remedies 

99.  Form  of  Remedy;  Parties;  Pleading 

100.  Evidence;  Province  of  Court  and  Jury 

IX.  Lakes  and  Ponds 

In  General 

» 

101.  Definitions 

102.  Ownership  in  General 

103.  Rights  of  Government  Grantee  of  Riparian  Land 

104.  Specific  Government  Grant  of  Submerged  Land;  Construction  of  Grants 

105.  Character  of  State  Ownership 

106.  Public  and  Riparian  Rights 

107.  Drainage;  Obstruction 

Great  Ponds 

108.  In  General 

109.  Public  and  Riparian  Rights 

X.  Artificial  Bodies  of  Water 

General  Considerations 

110.  In  General 

111.  Increase  in  Flow  of  Stream 

112.  Repairs;  Enjoyment  of  Rights;  Actions 

Ponding  Back  Water  on  Upper  Proprietor 

113.  Right  of  Riparian  Owner  to  Fall  of  Stream 
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114.  Necessity  of  Actual  Injury 

115.  Legislative  Authority 

116.  Mill  Acts  Generally 

117.  Rights  under  Mill  Acts;  Mill  as  Public  Purpose 

118.  Improvement  of  Navigation 

119.  Remedies  for  Flowing 

Rights  in  Abthioial  Conditio*  % 

120.  Generally 

121.  Riparian  Rights^ 

122.  Public  Rights 

123.  Reciprocal  Rights  to  Maintenance 

Escapb 

124.  Rule  of  Rylands  v.  Fletcher 

125.  Dam  Across  Watercourse 

126.  Persons  Liable 

127.  Necessity  and  Sufficiency  of  Care  in  Operation  and  Maintenance 

128.  Existence  of  Negligence 

129.  Condemnation  Proceedings;  Actions;  Defenses 

130.  Proximate  Cause;  Contributory  Negligence;  Evidence;  Damages 

131.  Statutory  Provisions 

XI.  Pollution 

Rights  and  Liabilities 

132.  Pollution  of  Watercourses;  General  Rule 

133.  Reasonable  Use  as  Test 

134.  Contribution  by  Others  to  Pollution  as  Defense 

135.  Necessity  for  Material  Injury  to  Riparian  Rights 

136.  Effect  of  Prescription,  Estoppel  or  Custom  on  Right  to  Pollute 

137.  Pollution  of  Subterranean  and  Percolating  Waters;  ^Discharge  of  Offen- 

sive Matter,  on  Adjoining  Land 

Remedies 

138.  Action  for  Damages  Generally 

139.  Parties 

140*  Pleading  and  Proof;  Province  of  Court  and  Jury 

141.  Damages 

142.  Injunction ;  Right  to  Relief 

143.  Parties;  Decree 

144.  Criminal  Prosecution  for   Violation   of   Statute  Prohibiting  Pollution 

XII.  Contracts  and  Conveyances 

Wateb  Rights  as  Pbopkot 

145.  In  General 

146.  Successive  and  Conflicting  Grants 

147.  Covenants 

148.  Contracts;  Waiver;  Place  of  Record 
M9.  Loss  of  Rights;  Actions;  Damages 
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'  Validity  and  Requisites  of  Traksmb 

150.  Conveyance  Separate  from  Land  Generally 

151.  Requisites 

152.  Water  Rights  as  Passing  by  Transfer  of  Land  Generally 

153.  Grant  of  Mill  as  Including  Water  Rights 

CONSTBUOTIOK  OF  GfiANTS  AJTD  RlSMETATIOHS 

154.  General  Principles  Controlling  Construction  of  Grants 

155.  Extent  of  Right  to  Use  of  Water  Generally 

156.  As  to  What  Date  Determined 

157.  Measurement 

158.  Limitation  as  to  Use 

159.  Head  or  Flow;  Dam;  Raceway 

160.  Extent  of  Right  of  Flowage 

161.  Reservations  and  Exceptions 

Enjoyment 

162.  In  General 

163.  Mode  and  Place  of  Use;  Means  of  Obtaining  Water 

164.  Entry  on  Grantor's  Lands  to  Secure  Rights;  Repair  and  Reconstruction 

165.  Flowage  Rights;  Location  of  Dam 

ZHX  Appropriation 

Right  to  Appbopbiati 

166.  Common  Law  Rule 

167.  Mill  Purposes;  Flood  Waters 

168.  Appropriation  of  Water  on  Public  Lands;  Origin  of  Doctrine 

169.  Construction  of  Act  of  1866 

170.  Doctrine  of  Prior  Appropriation  as  Abrogating  Riparian  Rights  Gener* 

ally 

171.  Constitutional  and  Statutory  Provisions 

172.  Subjects  of  Appropriation;  Persons  Competent  to  Appropriate 

173.  Unappropriated  Residue 

Acquisition  of  Right  bt  Appbopriatiov   ., 

174.  Essential  Elements  Generally 

175.  Notice 

176.  Purpose  of  Appropriation 

177.  Appropriation  for  Sale 

Priority 

178.  General  Rule 

179.  Necessity  and  Sufficiency  of  Diligence 

180.  Criterion  of  Due  Diligence 

181.  Adjudication  of  Priority 

182.  Increase  in  Water  Supply 

Extent  of  Appropriation 

183.  In  General 
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184.  Provision  for  Future  Wants 

185.  Wasteful  Use  or  Diversion 

Character  and  Enjoyment  or  Right;  Actions 

186.  Character  of  Right  Generally 

187.  Enjoyment  and  Protection 

188.  Limitations  on  Rights;  Removal  of  Obstructions;  Repair  of  Ditch 

189.  Change  of  Use 

190.  Change  of  Point  of  Diversion  or  Application  ' 

191.  Actions 

Abandonment 

192.  In  General;  Effect    ' 

193.  Circumstances  Constituting  Abandonment 

194.  Abandonment  in  Part,  or  in  Favor  of  Another;  Revival  of  Right 

* 

XIV.  Prescription 

In  General 

195.  Rule  Stated 

196.  Percolating  Waters 

197.  Statute  Applicable 

198.  Rights  Assertable 

199.  Persons  Capable  of  Asserting  Prescriptive  Rights 

200.  Persons  Subject  to  Prescriptive  Title 

Essential  Elements 

201.  Generally 

202.  Beneficial  Use;  Appropriation;  Damage 

203.  Necessity  and  Elements  of  Adverse  User 

204.  Permissive  Use  as  Adverse 

205.  Adverse  User  as  against  Riparian  Owner  or  Appropriate? 

206.  Passage  of  Prescriptive  Period 

207.  Continuity  of  Use 


Extent  of  Rights;  Loss 


208.  Measure  of  Rights 

209.  Enjoyment 

210.  Loss 


XV.  Navigable  Waten 

In  General 

211.  At  Common  Law  Generally 

212.  Development  of  Rule  in  United  States 

213.  Present  Doctrine  in  United  States 

214.  Rule  Generally  as  to  Capacity 

215.  Floatability  or  Descending  Navigability 

216.  Power  of  State  to  Declare  Streams  Navigable 

217.  Use 

218.  Natural  Obstructions 
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219.  Continuous  State  of  Navigability  as  Necessary 

220.  Navigability  of  Water  for  Commerce  of  Pecuniary  Value 

221.  Qtream  Made  Navigable  by  Artificial  Means 

222.  Canals 

223.  Navigable  Waters  of  the  United  States 

224*  Questions  for  Jury;  Burden  of  Proof;  Judicial  Notice 

Rights  of  Public  in  Navigable  Waters 

225.  In  General 

226.  Right  of  Navigation  Generally 

227.  Character  and  Extent  of  Use 

228.  Rights  Incidental  to  Navigation 

229.  Rights  in  (Stream  Made  Navigable  by  Owner 

230.  Care  Required  in  Navigation 

23 J.  Correlative  Rights  of  Navigator  and  Riparian  Owner  Generally 

232.  Right  to  Use  Shore  in  Navigation 

Government  Control  in  General 

233.  Control  by  Federal  Government 

234.  State  Control  in  General 

235.  Extent  of  Control 

236.  Power  of  State  to  Abdicate  Control  over  Public  Waters 

237.  Power  of  State  to  Grant  Land  under  Navigable  Waters 

238.  Power  of  Federal  Government  to  Grant  Bed  of  Stream  or  Tide  Waters 

Improvement 

239.  In  General 

240.  Right  in  General  between  Federal  and  State  Governments 

241.  Concurrent  Jurisdiction  of  Federal  and  State  Governments 

242.  Interference  with  Private  Rights  Generally 

243.  Character  of  Improvement 

244.  Improvement  Companies 

245.  Interference  with  Submerged  Lands 

246.  Exaction  of  Tolls 

• 
Obstruction  ov  Navigation  in  General 

247.  Governmental  Authority  Generally 

248.  Right  between  Federal  and  State  Governments 

249.  Acts  Authorized  by  Statute 

250.  Obstruction  by  Individual  Generally 

251.  Erections  and  Improvements  by  Riparian  Owner 

252.  Acts  in  Exercising  Right  to  Navigate 

253.  Prescriptive  Right  to  Obstruct 

254.  Extent  of  Obstruction 

255.  Powers,  Duties  and  Liabilities  of  Municipalities 

256.  Removal  of  Wrecks  Obstructing  Navigation 

Rights  and  Remedies 

257.  Rights  of  State 

258.  Rights  of  Individual — Necessity  for  Special  Injury 

259.  What  Constitutes  Special  Injury  Generally 

260.  Interference  with  Navigation 
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261.  Interference  with  Rights  of  Riparian  Owners 

262.  Abatement  without  Judicial  Process 

263.  Suit  in  Equity 

264.  Action  for  Damages 
266.  Indictment 

XVI.  Proprietary  Rights 

Ownership  or  Waters 

266.  Navigable  Waters 

267.  Non-navigable  Waters 

Ownership  and  Rights  in  Beds  and  Shoos 

268.  Rule  at  Common  Law  as  to  Land  under  Tidal  Waters 

269.  Rule  in  United  States 

270.  Title  in  Bed  of  Nontidal  Navigable  Waters  in  State 

271.  Limitation  of  Rule  as  to  Ownership  in  State 

272.  Title  to  Center  of  Bed  of  Nontidal  Navigable  Waters  in  Riparian  Owner 

273.  Ownership  between  High  and  Low  Water  Mark 

274.  Right  in  and  to  Shores 

275.  Title  in  State  in  Trust 

276.  Nature  of  Riparian  Owner's  Title  to  Bed 

277.  Law  Governing 

278.  Removal  of  Sand  and  Gravel  from  River  Beds 

279.  Rights  of  New  States 

280.  Non-navigable  Streams 

281.  Lands  under  Waters  of  Lakes 

282.  Rights  of  Owners  of  Islands 

283.  Riparian  Rights  of  Owner  of  Main  Land  as  Including  Islands;  W*igfrfag 

Islands 

/  Right  of  Access. 

284.  Nature  and  Extent  in  General 

286.  Right  of  Access  as  Subservient  to  Navigation 


I.  Introductoby 

1.  Scope  of  Article.— Under  the  present  title  will  be  found  a  dis- 
cussion generally  of  the  rights,  duties  and  liabilities  of  the  individual 
and  of  the  public  in  respect  of  bodies  and  streams  of  water,  both 
navigable  and  non-navigable,  including  also  surface  and  subterranean 
waters.  Many  closely  related  matters  it  has  been  deemed  expedient 
to  treat  under  separate  heads,  such  as  the  ownership  of  additions  to 
land  bounded  by  a  stream  or  other  body  of  water  made  by  the 
gradual  deposit  of  soil,  recession  of  the  water  or  otherwise, 
and  also  the  effect  of  the  encroachment  of  the  water  by  which  the 
size  of  the  tract  as  bounded  by  the  water  is  diminished ;  *  the  proper 
location  of  the  boundaries  of  lands  bordering  on  waters  as  includ- 

1.  See  Accretion,  vol.  1,  p.  226.  See  also  Public  Lauds,  vol.  22,  p.  284. 
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ing  land  only  to  the  water's  edge  or  as  including  a  part  of  the 
land  covered  by  the  water  either  permanently  or  temporarily;1 
the  construction,  maintenance  and  operation  of  bridges  and  other 
means  of  crossing  streams  and  other  bodies  of  water  which  inter- 
rupt the  continuity  of  the  roads  and  ways  used  in  overland  travel 
and  transportation;1  the  construction,  maintenance  and  operation 
of  artificial  waterways;*  the  construction  of  drainage  systems  either 
for  sanitary  purposes  or  for  the  reclamation  of  swampy  lands ; 5  the 
right  to  tafce  fish  from  natural  bodies  of  water ;  *  the  rights  of  riparian 
owners  and  of  the  public  generally  in  respect  of  ice  forming  on  lakes, 
ponds  and  streams ; 7  the  appropriation  and  use  of  water  for  agricul- 
tural purposes; 8  rights  in  respect  of  floatable  streams;  •  the  supply  of 
water  to  municipalities  for  domestic  purposes ; 10  and  the  construction 
of  wharves,  piers  and  docks.11  In  other  articles  various  questions  re- 
lating to  waters  and  water  rights  arise  incidentally  and  are  treated  in 
the  connection  in  which  they  arise,  such  as  jurisdiction  over  boundary 
waters  and  in  respect  of  acts  done  on  the  high  seas ; 12  the  taking  of 
riparian  rights  under  the  power  of  eminent  domain ; **  the  right  to 
shoot  wild  water  fowl  from  boats ; u  and  numerous  other  matters.16 
2.  Classification.— All  waters  may,  it  is  said,  be  divided  into  tide 
-waters  and  inland  waters.11  The  latter  were  originally  classified  as 
navigable  and  non-navigable.  This  was  no  doubt  due  to  the  fact 
that  in  early  times,  about  the  only  use,  except  perhaps  fishing,  to 
which  the  people  of  England  had  occasion  to  put  public  waters,  and  to 
which  such  waters  were  adapted,  was  navigation.17  The  division  of 
waters  into  navigable  and  non-navigable  is  but  another  way  of  divid- 
ing them  into  public  and  private  waters,  and  navigable  waters  em- 
brace all  bodies  of  water  public  in  their  nature.18  In  some  jurisdic- 
tions, to  the  extent  that  waters  are  the  common  passageway  for  fishy 
although  flowing  over  lands  entirely  subject  to  private  ownership, 

2.  See  Boundaries,  vol.  4,  pp.  81-  13.  See  Eminent  Domain,  vol.  10, 
100.  p.  79  et  seq. 

3.  See  Bridges,  vol.  4,  p.  192;  Fer-  14.  See  Game  Laws,  vol  12,  p.  688. 
bies,  vol.  11,  p.  912.  15.  See  the  general  index  in  vol.  28. 

4.  See  Canals,  vol.  4,  p.  446.  ie.  Chamberlain  v.  Hemingway,  63 

5.  See  Drains  and  Sewers,  vol  9,  Conn.  1,  27  Atl.  239,  38  A.  S.  B.  330, 
p.  614.  22  LRA  45 

6  See  Fish  and  Fisheries,  vol.  11,      17;  i^vrey  v.  State.  52  Minn.  18i, 

P*cl      t«-       i   ia       i  53  N.  W.  1139,  38  A.  S.  R.  641,  18 

8    S^  S£«i  Pv'ol    15    P    448   ^-A.  670;  Statev.  Korrer,127  Minn. 

et  seq       lBBIGATI0N,     °L       '  P*  60,  148  N.  W.  617,  1095,  LJUL1916C 

Q^See  Loos  and  Timbbr,  vol.  17,  ^ 

pp.  1120-1139.  ?^^^m4?tJaSr      «« 

10.  See  Waterworks.  18-  Stat*  v-  Korrer,  127  Minn.  60, 

11.  See  Wharves.  148  n-  w-   &L7,  1095,  L.R.A.1910C 
12!  See   Courts,  voL  7,   p.  1066;  139. 

Criminal  Law,  vol.  8,  p.  101.  Note :  42  L.R.A.  322.  . 
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they  are  also  deemed  for  such  purposes  public  waters,  and  subject  to 
all  laws  of  the.  state  regulating  the  right  of  fishery.19  It  has  also  been 
said  that  water,  oil,  and  gas  may  be  classed  by  themselves  as  minerals 
ferae  naturae.  In  common  with  animals,  and  unlike  other  minerals, 
they  have  the  power  and  the  tendency  to  escape  without  the  volition 
of  the  owner,80 

• 

II.  Natural  Watercourses  in  General 

3.  Definitions. — The  word  "river"  has  been  defined  as  a  large  in- 
land stream  of  water  flowing  into  the  sea,  a  lake  or  another  river. 
Watercourses  are  commonly  denominated  rivers,  rivulets,  or  brooks, 
according  to  their  magnitude.  A  source,  a  current,  and  a  place  of  dis- 
charge are  implied ;  and  it  is  said  that  the  terms  can  be  applied  only 
to  inland  waters.1  Watercourse  is  frequently  defined  as  a  stream  flow- 
ing in  a  bed  with  banks.  This  definition  is,  for  most  purposes,  suf- 
ficient; but  a  too  strict  adherence  to  it  has  caused  trouble  in  some 
cases.8  A  somewhat  similar  definition  is  that  it  consists  of  a  channel, 
with  banks,  and  bed,  and  running  water.*  According  to  another 
definition  the  distinguishing  characteristic  of  a  watercourse  is  tho 
existence  of  a  stream  of  water  flowing  for  such  a  length  of  time  that 
its  existence  will  furnish  the  advantages  usually  attendant  on  streams 
of  water ;  it  is  the  condition  created  by  a  stream  having  a  well  defined 
and  substantial  existence.4    The  size  of  the  stream  is  not  material.* 

19.  People  v.  Truckee  Lumber  Co.,  Bait  v.  Furrow,  74  Kan.  101,  85  Pac. 
116  Cal.  397,  48  Pac.  374*  58  A.  S.  R.  934, 10  Ann-  Cas.  1044, 6  L.R.A.(N.S.) 
83,  39  L.R.A.  581.  See  Fish  and  157;  Earl  v.  De  Hart,  12  N.  J.  Eq. 
Fisheries,  vol.  11,  p.  1041.  280,  72  Am.  Dec.  395;  Simmons  v. 

20.  Walbridge  v.  Robinson,  22  Idaho  Winters,  21  Ore.  35,  27  Pac.  7,  28 
236,  125  Pac.  812,  43  L.R.A.(N.S.)  A.  S.  R.  727;  Hawiey  v.  Sheldon,  64 
240;  Westmoreland,  etc.,  Natural  Gas  Vt.  491,  24  Atl.  717,  33  A.  S.  R.  941; 
Co.  v.  DeWitt,  130  Pa.  St.  235,  18  Rigney  v.  Tacoma  Light,  etc.,  Co.,  9 
Atl.  724,  5  L.R.A.  731.  And  see  Gas,  Wash.  576,  38  Pac.  147,  26  L.R.A. 
^•^  PP-  864r-866;  Minks,  vol.  18,  435.  Cage  v.  Hoffman,  84  Wis.  438,54 

p",10£l'     u    1  •  it     •  *o  N-  W.  793,  36  A.  S.  R.  937,  20  L.R.A. 

1.  Chamberlain  v.   Hemingway,   63  40 

Sl'A^1,  239'  38  A\8'  R'  m'       "N*"s   1   LJUL   604>   «   LKA' 

2.  Note:  1  L.R.A.(N.S.)  756.  (N:S']  m.  .  A   - 

3/  Chamberlain  v.   Hemingway,  63  f n*  ?"  "***  p"'  4'  7'       A 

Conn.  1,  27  Atl.  239,  38  A.  S.  R.  330,  *  £hlc^0>  ™  '  R  £°;  TL™?' 

22  L.R.A.  45;  Thompson  v.  New  Haven  20  °  ?  *l01,«?3  Pac'  765'  ^  L-R,A" 

Water  Co.,  86  Conn.  597,  86  AtL  585,  (N-s->  8025  Simmons  v.  Winters,  21 

45  L.R.A.(N.S.)  457;  Tampa  Water-  Ore.  35,  27  Pac.  7,  28  A.  S.  R.  727. 

works  Co.  v.  Cline,  37  Fla.  586,  20  So.  Note:  1  L.R.A.(N.S.)  757. 

780,  53  A.  S.  R.  262,  33  L.R.A.  376;  5.  Maxwell  v.  Shirts,  27  Ind.  App. 

Rice  v.  Evansville,  108  Ind.  7,  9  N.  E.  529,  61  N.  E.  754,  87  A.  S.  R.  268; 

420,  58  Am.  Rep.  22 ;  Hinkle  v.  Avery,  Simmons  v.  Winters,  21  Ore.  35,  27 

88  la.  47, 55  N.  W.  77, 45  A.  S.  R.  224;  Pac.  7,  28  A.  S.  R.  727  and  note, 
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But  a  swale  is  not  a  watercourse*6  And  a  watercourse  may  lose  its 
character  as  sueh  where  the  channel  is  diverted  and  the  water  made 
to  run  in  another  channel  for  a  long  period.7  Again,  while  the  term 
"watercourse"  does  not  include  water  descending  from  hills,  down 
hollows  and  ravines,  only  in  times  of  rain  and  melting  snow.8  yet 
where  water,  owing  to  the  hilly  and  mountainous  configuration  of 
the  country,  accumulates  in  large  quantities  from  such  causes,  and  at 
regular  seasons  descends  through  long,  deep  gullies  or  ravines  on  the 
land  below,  and  in  its  otiward  flow  carves  out  a  distinct  and  well  de- 
fined channel,  which  bears  the  unmistakable  impress  of  the  frequent 
action  of  running  water,  and  through  which  it  has  flowed  from  time 
immemorial, — such  stream  constitutes  a  watercourse,  and  is  governed 
by  the  rules  applicable  thereto.9  And  a  statute  may  clearly  indicate 
an  intention  to  include  within  the  expression  "watercourse"  any  well 
defined  channel  or  axroyo  in  which  surface  or  flood  waters  flow  in 
times  of  heavy  rain.10 

4.a  Channel  and  B^indary. — According  to  some  authorities  it  is 
not  sufficient  to  constitute  a  watercourse  that  the  water  flows  cus- 
tomarily in  a  known  direction  if  there  are  no  banks  and  channel,11 
it  being  declared  that  there  must  be  a  channel,  a  bed  to  the  stream, 
and  not  merely  lowland  or  a  depression  in  the  ground  over  which  the 
water  flows,  although  it  is  not  material  what  the  width  or  depth  may 
be.12  Therefore  if  the  water  diffuses  itself  over  the  surface  so  that  it 
never  attains  a  regular  course  and  channel,  it  cannot  be  regarded  as  a 
watercourse,  although  the  source  is  permanent.1* "  According  to  other 

6.  Note:  15  L.R.A.  630.  Bush,  64  Hich.  37,  31  N.  W.  90,  8  A. 

7.  Matheson  v.  Ward,  24  Wash.  407,   S.  R.  797  and  note. 

64  Pac.  520,  85  A.  S.  R.  955.  Note:  1  L.R.A.(N.S.)  757. 

Notes:    16    L.R.A. (N. 3.)    280;    14  12.  Chamberlain  v.  Hemingway,  63 

Amf.  Cad.  909.  Conn.  1,  27  Atl.  239,  38  A.  S.  R.  330, 

As  to  necessity  of  a  channel,  see  in-  22  L.R.A.  45;  Tampa  Waterworks  Co. 

fra,  par.  4.                          '  v.  Cline,  37  Fla.  586,  20  So.  780,  53 

8.  Rice  v.  Evansville,  108  Ind.  7,  9  A.  S.  R.  262,  33  L.R.A.  376;  Rait  v. 
N.  E.  139,  58  Am.  Rep.  22;  Gregory  ▼.  Furrow,  74  Kan.  101,  85  Pac.  934,  10 
Bush,  64  Mich.  37,  81  N.  W.  90,  8  Ann.  Cas.  1044,  6  L.R.A.(N.S.)  157; 
A.  S.  R.  797  and  note;  Simmons  v.  Stratton  v.  Mt.  Hemon  Boy's  School, 

Winters,  21  Ore.  35,  27  Pac.  7,  28  A.   ^^^QS3^3^\  ^{rSl\A^'  %?' 
g  R  727  1915A  768,  49  L.R.A.(N.S.)  57;  Chi- 

No'te:  15  L.R.A.  630.  ^o^AiSV t  pT&  q\^ 

9.  Simmons  v.  Winters,  21  Ore.  35,  ffi  ™  ??  7w£ti\ t'nL  U  oi 
07  t>„„  7  oft  a    q   p   toV  oimmons  v.  Winters,  21  Ore.  35,  2/ 

xT?       in  a        n      ia5V  i*t  o  a     Pac.  7,  28  A.  8.  R.  727;  Hawley  v. 
Notes:  10  Ann.  Cas.  1047;  15  L.R.A.   Sheldon,  64  Vt.  491,  24  Atl.  717,  33 

,'    ~  m   .    ~  «    „       A-  s-  &•  941'f  Case  ▼•  Hoffman,  84 

10.  Kroeger  v.  Twin  Buttes  R.  Co.,  Wis.  438,  54  N.  W.  793,  36  A.  S.  R. 
13  Ariz.  348,  114  Pac.  553,  Ann.  Cas.   937,  20  L.R.A.  40. 

1913E  1229,  IS.  Hawley  v.  Sheldon,  64  Vt.  49L 

11.  Livingston  v.  McDonald,  21  la.   24  Atl.  717,  33  A.  S.  R.  941. 
160,  89   Am.   Dec   563:   Gregory  v.       Note:  1  L.R.A.(N.S.)   757. 
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decisions  these  views  axe  rather  too  narrow,  it  being  declared  that  a 
watercourse  is  the  condition  created  by  a  stream  of  water  having  a  well 
defined  and  substantial  existence,  and  that  if  this  substantial  existence 
is  present  the  fact  that  the  stream  is  not  strong  enough  to  create  for 
itself  bed  and  banks  is  not  sufficient  to  defeat  its  character  as  a  water- 
course. This  is  said  to  be  the  logical  conclusion  which  has  finally  been 
adopted  by  the  majority  of  the  cases.14  In  accordance  with  this  view 
it  is  held  that  water  flowing  in  one  direction  over  the  surface  of  the 
ground  without  a  well  defined  channel,  from  a  swamp  fed  by  springs, 
to  the  channel  of  a  stream,  is  a  watercourse,  which  cannot  be  diverted 
to  the  injury  of  a  riparian  owner  on  the  stream.16  Likewise  a  stream 
does  not  cease  to  be  a  watercourse  by  spreading  over  low  land  before 
flowing  again  in  a  natural  channel.16  The  correctness  of  this  view  is 
emphasized  by  the  rule  that  flood  waters  are  a  part  of  the  watercourse 
ffom  which  they  have  escaped.17  Therefore  the  boundary  of  a  water- 
course is  generally  regarded  as  its  banks  or  confines  at  ordinary  high 
water.18  And  the  shores  are  the  spaces  between  high  and  low  .water 
marks,  and  the  bed  of  a  river  includes  the  shores.19 

5.  Overflow  or  Flood  Waters. — Whether  the  water  from  the  over- 
flow of  streams  is  to  be  considered  as  a  part  of  the  watercourse  or  to  be 
treated  as  surface  water,  is  the  subject  of  diverse  opinions.  The  most 
satisfactory  rule  which  has  been  evolved  makes  its  character  depend 
on  the  configuration  of  the  country  and  the  relative  position  of  the 
water  after  it  has  gone  beyond  the  usual  channel.  If  the  flood  water 
becomes  severed  from  the  main  current  or  leaves  the  same  never  to 
return,  and  spreads  out  over  the  lower  ground,  it  becomes  surface  wa- 
ter.20   But  if  it  forms  a  continuous  body  with  the  water  flowing  in  the 

14.  Miller  v.  Madera  Canal,  etc.,  Co.,       Notes:  1  L.R.A.(N.S.)  757;  3  Ann. 
155  Cal.  59,  99  Pac.  602,  22  L.R.A.   Cas.  2Q9.  • 
(N.S.)  391;  Hinkle  v.  Avery,  88  la.       17.  See  infra,  par.  6. 

47,  55  N.  W.  77,  45  A.  S.  R.  224.  18.  Cairo,  etc.,  R.  Co.  v.  Brevoort, 

Note:  1  L.R.A.(N.S.)  757.  62  Fed.  129,  25  L.RJL  527;  Miller  v. 

15.  Hinkle  v.  Avery,  88  la.  47,  55  Madera  Canal,  etc,  Co.,  155  Cal.  59, 
N.  W.  77,  45  A.  S.  R.  224;  Macomber  W  *ac- 5?2>  2"-£A-(£&)  391. 

y.  Godfrey,  108  Mass.  219, 11  Am.  Rep.       **  **  VT'  SffSkff  St        ' 
349;  Harrington  v.  Demaris,  46  Ore.    ^n   £     a        ^Vn'        \ 
m  77  Pac.  603,  82  Pac  14, 1  LJLA.  J£^  &&£  &K 
(JN.b.)  758.  ^616,  106  Pac.  1034,  28  L.R.A.(N.S.) 

on1™  ? aS2r  o*C'V  o  ?%£  ^T00^  156;  Fordham  v.  Northern  Pac  R.  Co., 
62  Fed.  129,  25  L.R.A.  527;  Mil  er  v.   3Q  Mont  ^  76  pac  mQf  104  A   g' 

Madera  Canal,  etc.,  Co.,  155  CaL  59,  R  72gt  66  L.R.A.  556;  Wine  v.  North- 

99   Pac  502,  22  L.R.A.(N.S.)    391;  ern  Pac.  R.  Co.,  48  Mont.  200, 136  Pac. 

Rigney  v.  Tacoma  light,  etc.,  Co.,  9  337,  Ann.  Cas.  1915D  1102,  49  L.R.A. 

Wash.  576,  38  Pac.  147,  26  L.R.A.  425;  (N.S.)  711;  Uhl  v.  Ohio  River  R.  Co., 

Case  v.  Hoffman,  84  Wis.  438,  54  N.  56  W.  Va.  494,  49  S.  E.  378>  107  A. 

W.  793,  36  A.  S.  R,  937,  20  L.R.A.  8.  R.  968,  3  Ann.  Cas.  201  and  note,  68 

40.  L.R.A.  138.  . 
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ordinary  channel,  or  if  it  temporarily  overflows  presently  to  return,  as 
by  recession  of  the  waters,  it  is  to  be  regarded  as  still  a  part  of  the 
stream.1  It  is  immaterial  that  the  boundaries  of  such  stream  vary 
with  the  seasons,  or  that  they  do  not  consist  of  visible  banks.  It  is 
only  necessary  that  there  be  natural  and  accustomed  limits  to  the 
channel.  If,  within  these  limits  or  boundaries,  nature  has  devised  an 
accustomed  channel  for  the  limited  flow  of  the  waters  therein  dur- 
ing the  dry  season,  and  an  accustomed  but  extended  channel  for  their 
flow  when  the  volume  is  increased  by  annual  flood  waters,  and  all  flow 
in  one  continuous  stream  between  these  boundaries,  and  are  naturally 
confined  thereto,  and  when  the  waters  lower  the  overflow  recedes  into 
the  main  channel,  this  constitutes  one  natural  watercourse  for  all 
such  waters,  and  the  rights  of  a  riparian  owner  thereto  cannot  be  in- 
vaded or  interfered  with  to  his  injury.*  In  a  few  jurisdictions  the 
view  is  taken  that  flood  water  which  leaves  the  channel  of  a  stream 
and  spreads  out  over  the  adjacent  lands,  running  in  different  direc- 
tions without  any  fixed  channel,  or  settling  in  depressions  or  flats, 
ceases  to  be  a  part  of  the  stream  and  becomes  in  effect  surface  water.* 
The  reason  for  this  departure  is  found  in  the  nature  and  situation  of 
the  lands  of  those  states;  for  the  opposite  doctrine,  applied  to  the  vast 
alluvial  regions  in  thofee  states  so  generally  level,  subject  to  occasional 
inundations,  lying  along  rivers  and  large  streams,  would  very  much 
embarrass  agricultural  and  general  improvement  by  preventing  pro- 
prietors of  lands  from  securing  their  fences  by  planting  trees,  or  other 
permanent  methods,  and  in  some  instances  perhaps  render  large 
portions  of  the  richest  soil  useless.4 

6.  Source  of  Supply. — To  constitute  a  watercourse  it  is  necessary 
that  there  be  a  permanent  source  of  supply.6  If  the  flow  of  water  is 
continuous  and  has  the  element  of  permanence,  it  is  immaterial 

1*  Cairo,  etc.,  R.  Co.  v.  Brevoort,  62  120  A.  S.  B.  827,  7  L.R>A.(N.S.)  344; 

Fed.  129,  26  L.R.A.  527;   Miller  v.  Uhl  v.  Ohio  River  R.  Co.,  56  W.  Va. 

Madera  Canal,  etc.,  Co.,  155  Cal.  59,  494,  49  S.  E.  378, 107  A,  S.  R.  968,  3 

99  Pac  502,  22  L.R.A.(N.S.)    391;  Ann.  Cas.  201  and  note,  68  L.R.A.  138. 
O'Connell  v.  East  Tennessee,  etc,  B.       Note:  Ann.  Cas.  1918A  1120. 
Co.,  87  Ga.  246, 13  S.  E.  489,  27  A.  S.       2.  Miller  v.  Madera  Canal,  etc.,  Co., 

R.  246, 13  L.R.A.  394;  Broadway  Mfg.  155  Cal.  59,  99  Pac  502,  22  L.R.A. 

Co.  t.  Leavenworth  Terminal  R.,  etc.,  (N.S.)  391  and  note. 
Co.,  81  Kan.  616,  106  Pac.  1034,  28       3.  Cairo,  etc.,  R.  Co.  v.  Brevoort, 

L.R.A.(N.S*)  156;  Byrne  v.  Minneap-  62  Fed.  129,  25  L.R.A>  527;  Thomp- 

olifl,  etc.,  R.  Co.,  38  Minn.  212,  36  N.  son  v.  New  Haven  Water  Co.,  86  Conn. 

W.  339,  8  A.  S.  R.  668;  Fordham  v.  597,  86  AtL  585,  45  L.R.A.(N.S.)  457. 
Northern  Pae.  R»  Co.,  30  Mont.  421,       Note:  3  Ann.  Cas.  209. 
76  Pac.  1040,  104  A.  S.  R.  729,  66       4.  Uhl  v.  Ohio  River  R.  Co.,  58  W. 

L.R.A.  556;  Wine  v.  Northern  Pac.  R,  Va.  494,  49  S.  E.  378,  107  A.  S.  R. 

Co.,  48  Mont.  200,  136  Pac.  387,  Ann.  968,  3  Ann.  Cas.  201,  68  L.R.A.  138 

Cas.    1915D   1102,    49    LJt.A.(N.S.)  (stating  reasons  for  Indiana  rule), 
711;  Morton  v.  Oregon  Short  Line  R.       5.  Chamberlain  v.  Hemingway,  63 

Co.,  48  Ore.  444,  87  Pac.  151,  1046,  Conn.  1,  27  Atl.  239,  38  A.  8.  R.  330, 
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whether  it  reaches  the  channel  by  seepage  or  from  springs.  It  is 
enough  that  there  is  a  living  source— a  steady  supply  which  is  reg- 
ularly discharged  through  a  well  defined  channel  made  by  the  force 
of  the  waters.6  There  is  apparently  some  authority  to  the  effect  that 
in  order  to  constitute  a  watercourse,  the  source  of  supply  must  be 
more  permanent  than  mere  surface  water,7  but  it  is  not  satisfactory 
to  conclude  that  no  watercourse  exists  merely  because  the  source  is 
what  is  known  as  surface  water.8  The  question  is  not  to  be  de- 
termined alone  from  the  origin  of  the  water,  for  streams  may  be  com- 
posed wholly  of  surface  water  or  that  which  falls  in  the  shape  of  rain 
or  snow ;  •  and  even  surface  water  becomes  a  natural  watercourse  at 
the  point  where  it  begins  to  form  a  reasonably  well  defined  channel, 
with  bed  and  banks,  or  sides  and  current,  although  the  stream  itself 
may  be  very  small  and  the  water  may  not  flow  continuously.10 

7.  Permanency  of  Flow;  Current. — To  constitute  a  watercourse 
there  must  be  a  permanence  of  flow,11  in  the  sense  that  similar  condi- 
tions will  always  produce  a  flow  of  water,  and  that  the  conditions 
recur  with  some  degree  of  regularity,  so  that  they  establish  and  main- 
tain for  considerable  periods  of  time  a  running  stream.1*  The  test  of 
a  watercourse  is  not  the  age  of  the  stream,  nor  the  length  of  time  its 
waters  have  flowed  in  a  particular  channel,  but'it  is  whether  it  has  the 
characteristics  of  permanence ;  it  is  not  essential  that  it  shall  have  all 
the  characteristics  and  attributes  of  every  other  watercourse.  Thus 
where  the  waters  of  a  river  frequently  leave  portions  of  its  accustomed 
bed  and  cut  a  new  channel  far  away  from  the  former  one,  and'  occa- 
sionally shift  back  again  and  pass  through  the  old  channel,  the  new 
channel  does  not  require  great  age  to  give  it  the  character  of  a  water- 
course, and  there  can  be  no  distinction  between  that  river  and  a  run- 

22  L.R.A.  45;  Thompson  v.  New  Ha-  mons  v.  Winters,  21  Ore.  35,  27  Pac. 

ven  Water  Co.,  86  Conn.  697,  86  Atl.  7,  28  A.  S.  R.  727. 

585,    45   L.R.A.(N.S.)    457;    Rait   v.  Note:  6  L.R.A.(N.S.)  157. 

Furrow,  74  Kan.  101,  85  Pac.  934, 10  9.  Rait  v.  Furrow,  74  Kan.  101,  85 

Ann.   Cas.  1044  and  note,  6  L.R.A.  Pac.  934,  10  Ann.  Cas.  1044  and  note, 

(N.S.)  157;  Gregory  v.  Bush,  64  Mich.  6  LJt.A.(N.S.)  157. 

37,  31  N.  W.  90,  8  A.  S.  R.  797  and  10.  Rait  v.  Furrow,  74  Kan.  101,  85 

note.  Pac.  934, 10  Ann.  Cas.  1044,  6  L.R.A. 

6.  Maxwell  v.  Shirts,  27  Ind.  App.  (N.S.)  157;  Cole  v.  Missouri,  etc.,  R. 
529,  61  N.  E.  754>  87  A.  S.  R.  268;  Co.,  20  Okla.  227,  94  Pac.  540,  15 
Rait  v.  Furrow,  74  Kan.  101,  85  Pac.  L.R.A.(N.S.)  268;  Chicago,  etc.,  R. 
934,  10  Ann.  Cas.  1044  and  note,  6  Co.  v.  Groves,  20  -Okla.  101,  93  Pac 
L.R.A.(N.S.)  157.  755,  22  L.R.A.<N.S.)  802. 

7.  Lessard  v.  Stram,  62  Wfe.  112,  11.  Rait  v.  Furrow,  74  Kan.  101,  85 
22  N.  W.  284,  51  Am.  Rep.  715.  Pac  934,  10  Ann.  Cas.  1044  and  note, 

Note:  6  L.R.A.(N.S.)  157.  .  6  L.R.A.(N.S.)  157. 

8.  Brown  ▼.  Schneider,  81  Kan.  486,  12.  Bassett  v.  Salisbury  Mfg.  Co., 
106  Pac.  41, 135  A.  S.  R.  396;  Chicago,  43  N.  H.  569,  82  Am.  Dec  179;  Earl 
etc.,  R  Co.  ▼.  Groves,  20  Okla.  101,  93  v.  De  Hart,  12  N.  J.  Eq.  280,  72  Am. 
Pac.  755,  22  L.R.A. (N.S.)  802;  Sim-  Dec.  395;  Hawley  v.  Sheldon,  64  Vt. 
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ning  stream  of  less  magnitude.1*  And,  while  the  source  of  a  stream 
must  have  a  well  defined  existence,14  its  flow  need  not  be  continual, 
and  the  fact  that  the  source  of  supply  is  intermittent  and  ils  flow  in- 
terrupted during  certain  periods  of  the  year  in  no  way  detracts  from  its 
character  as  a  stream.1*  It  is  the  moving  of  the  water  from  the  source 
to  the  mouth  that  makes  the  watercourse.16  In  some  of  the  American 
cases  in  which  ordinary  flood  waters  are  held  to  be  waters  of  the 
stream,  stress  seems  to  be  laid  on  the  fact  that  the  flood  waters  main- 
tain a  current  and  do  not  stand  on  the  ground  as  backwater,  motion- 
less as  a  pool.1'  But  though  the  flow  or  current  of  a  watercourse  is  one 
of  its  pronounced  •  characteristics,  it  is  at  variance  with  common 
knowledge  and  reasons  to  say  that  only  such  water  of  a  stream  as  is 
perceptibly  moving  may  be  considered  a  part  of  it.  When  one  stream, 
uniting  with  another  causes  such  other  stream  to  be  filled  with  back 
water,  it  cannot  be  said  that  so  long  as  the  back  water  stands  it  is  only 
surface  water.18 

8.  Discharge. — A  watercourse  implies  a  place  of  discharge.19  Ordi- 
narily a  stream,  of  water,  flowing  in  a  definite  channel,  discharges  it- 
self into  a  river  or  some  other  watercourse,  but  the  fact  that  a  stream 
may  spread  out  over  the  land,  does  not  deprive  the  part  which  flows 
regularly  through  a  channel  of  its  character  as  a  watercourse.80  And 
whatever  may  be  the  rule  as  to  subterranean  currents  or  waters  pass- 
ing through  the  ground  by  percolation,  there  can  be  no  question  but 
that  surface  currents  of  water,  running  in  defined  channels,  and  hav- 
ing the  element  of  permanence,  are  to  be  regarded  as  watercourses, 

491,  24  AH.  717,  93  A.  6.  R.  941;  Case  note;  Rigney  v.  Tacoma  Light,  etc., 

v.  Hoffman,  84  Wis.  438,  54  N.  W.  Co.,  9  Wash.  576,  38  Pac.  147,  26 

793,  36  A.  S.  R.  937,  20  L.R.A.  40.  L.R.A.  425;  Case  v.  Hoffman,  84  Wi*. 

Notes:  6  L.R.A.(N.S.)  158;  10  Ann.  438,  54  N.  W.  793,  36  A.  S.  R.  937, 

'Cas.  1047.  20  L.R.A.  40. 

13.  Rait  v.  FnrroW,  74  Kan.  101,  85  Notes:  1  L.R.A.  603;  10  Ann.  Cas. 
Pac.  934, 10  Ann.  Cas.  1044,  6  L.R.A.  1047. 

(N.S.)  157.  16.  Chamberlain  v.  Hemingway,  63 

14.  See  supra,  par.  7.  Conn.  1,  27  Atl.  239,  38  A.  S.  R.  330, 

15.  Cairo,  etc.,  R.  Co.  v.  Brevoort,   22  L.R.A.  45. 

62  Fed.  129,  25  L.R.A.  527;  Spangler  17.  Uhl  v.  Ohio  River  R.  Co.,  56  W. 
v.  San  Francisco,  84  Cal.  12,  23  Pae.  Ya.  494,  49  6.  E.  378,  107  A.  S.  R. 
1091,  18  A.  S.  R.  158;  Chamberlain  968,  3  Ann.  Cas.  201,  68  L.R.A.  138. 
v.  Hemingway,  63  Conn.  1,  27  Atl.  18.  Bassett  v.  Salisbury  Mfg.  Co., 
239,  38  A.  S.  R.  330,  22  L.R.A.  45;  43  N.  H.  569,  82  Am.  Dec.  179;  Uhl  v. 
Tampa  Waterworks  Co.  v.  Cline,  37  Ohio  River  R.  Co.,  56  W.  Va.  49£,  49 
Fla.  586,  20  So.  780,  53  A.  S.  R.  262,  S.  E.  378,  107  A.  S.  R.  968,  3  Ann. 
33  LJI.A,  376;  Brown  v.  Schneider,  81  Cas.  201,  68  LJLA.  138. 
Kan.  486,  106  Pac  41,  135  A.  S.  R.  19.  Chamberlain  v.  Hemingway,  63 
396;  Bassett  v.  Salisbury  Mfg.  Co.,  43  Conn.  1,  27  Atl.  239,  38  A.  S.  R.  330, 
N.  H.  569,  82  Am.  Dee.  179;  Earl  v.  22  L.R.A.  45. 

De  Hart,  12  N.  J.  Eq.  280,  72  Am.  20.  Rait  v.  Furrow,  74  Kan,  101,  85 
Dec.  395 ;  Simmons  v.  Winters,  21  Pae.  934, 10  Ann.  Cas.  1044,  6  L Jt. A. 
Ore.  35,  27  Pac.  7,  28  A.  S.  R.  727  and   {N.S.)  157. 
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whether  the  outlets  are  through  defined  channels  over  the  surface  or  by 
subterranean  channels,  or  even  by  percolation  through  the  earth.1 

9.  Artificial  Watercourses. — In  determining  the  nature  of  an  arti- 
ficial watercourse,  three  things  seem  generally  to  be  taken  into  con- 
sideration by  the  cdurts:  first,  whether  it  is  temporary  or  perma- 
nent; secondly,  the  circumstances  under  which  it  was  created;  and, 
thirdly,  the  mode  in  which  it  has  been  used  and  enjoyed.  Where  the 
way  is  of  a  permanent  character,  and  is  created  under  circumstances 
indicating  an  intention  that  it  shall  become  permanent,  and  it  has 
been  used  consistently  with  such  intention  for  a  considerable  period, 
it  is  generally  regarded  as  stamped  with  the  character  of  a  natural 
watercourse.*  And  it  has  often  been  decided,  both  in  England  and 
America,  that  watercourses  made  by  the  hand  of  man  may  have  been 
created  under  such  conditions  that,  so  far  as  the  rules  of  law  and  the 
rights  of  the  public  or  of  individuals  are  concerned,  they  are  to  be 
treated  as  if  they  were  of  natural  origin ;  *  the  principle  is  analogous 
to  that  under  which  other  rights  are  acquired  in  real  property  by  pre- 
scription or  adverse  use.4  In  several  decisions,  however,  the  conclu- 
sion reached  is  placed  on  the  ground  of  estoppel,  it  being  declared 
that  if  a  landowner  makes  a  change  in  the.  course  of  the  stream  which 
to  all  appearances  is  permanent,  and  holds  out  to  the  world  the  repre- 
sentation that  such  condition  is  permanent,  he  will  be  bound  by  his 
acts;  and  after  the  other  persons  have  acquired  rights  by  changing 
their  positions  on  the  faith  of  such  representations,  he  will  not  be 
permitted  to  deny  that  they  were  true,  or  claim  that  the  stream  is  not 
flowing  in  its  true  channel.6  In  the  determination  of  this  question  it 
has  been  held  that  an  artificial  irrigating  ditch  which  conducts  waters 
from  a  creek  to  the  lands  of  a  number  of  persons,  and  which  has 
existed  since  time  immemorial,  is  legally  a  natural  watercourse.6 
And  if  a  flow  of  water  through  an  artificial  ditch  established  originalr 
ly  to  carry  a  portion  of  a  river  and  continued  for  many  years  without 
change  or  objection  was  such  as  to  constitute  a  natural  watercourse 

1.  Rait  v.  Furrow,  74  Kan.  101,  85  (N.S.)  1050;  Earl  v.  De  Hart,  12  N.  J. 
Pac.  934, 10  Ann.  Cas.  1044,  6  L.R.A.  Eq.  280,  72  Am.  Dec.  395;  Townsend 
(N.S.)  157.  v.  McDonald,  12  N.  T.  381,  64  Am. 

2.  Note:  16  L.R.A.(N.S.)  280.    As  Dec.  508. 

to  canals,  see  Canals,  vol.  4,  p.  446  4.  Stimson  v.  Brookline,  197  Mass. 

et  seq.  568,  83  N.  E.  893,  125  A.  S.  R.  382, 

3.  Missouri  Pac.  R.  Co.  v.  Keys,  55  14  Ann.  Cas.  907,  16  L.R.A.(N.S.) 
Kan.  205,  40  Pac.  275, 49  A.  S.  R.  249;  280. 

Stimson  v.  Brookline,  197  Mass.  568,  Note:  16  L.R.A.(N.S.)  282. 
83  N.  E.  893, 125  A.  S.  R.  382, 14  Ann.  5.  Kray  v.  Muggli,  84  Minn.  90,  86 
Cas.  907  and  note,  16  L.R.A.(N.S.)  N.  W.  882,  87  A.  S.  R.  332T  54  L.R.A. 
280 ;  Kray  v.  Muggli,  84  Minn.  90,  86  473 ;  Taggart  v.  Jaffrey,  75  N.  H.  473, 
N.  W.  882,  87  A.  S.  R:  332,  54  L.R.A.  76  Atl.  123, 139  A.  S.  R.  729,  28  L.R.A. 
473;  Taggart  v.  Jaffrey,  75  N.  H.  473,  (N.S.)  1050. 
76  Atl.  123, 139  A.  S.  R.  729, 28  L.R.A.       6.  Note:  14  Ann.  Cas.  909. 
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had  the  flow  begun  without  artificial  aid,  a  watercourse  is  established 
subject  to  the  rules  of  natural  watercourses.7  Furthermore  it  has 
been  held  that  where  the  origin  of  an  artificial  stream  is  unknown, 
the  circumstances  may  be  such  as  to  lead  to  the  inference  that  the 
stream  was  constructed  on  the  terms  that  the  riparian  proprietors 
should  have  the  same  rights  as  though  it  were  a  natural  watercourse.8 
And  water  discharged  from  an  artificial  into  a  natural  channel,  as  a 
matter  of  convenience,  and  without  any  intention  to  reclaim  it,  is  re- 
garded as  abandoned,  and  becomes  a  part  of  the  natural  stream,  and 
subject  to  the  same  rights  as  the  water  naturally  flowing  therein.9 
However,  surface  water  which  is  drained  from  a  landowner's  prop- 
erty by  a  ditch  or  artificial  channel  cannot  be  invested  with  the  char- 
acteristics of  a  natural  watercourse  by  any  lapse  of  time.10  And  a 
sluiceway  over  reclaimed  flats,  through  which  the  tide  ebbs  and  flows, 
is  not  a  watercourse  as  that  term  is  known  to  the  law,  for  while  water 
may  flow  into  the  sluice  and  flow  put  again,  it  does  not  therein  pur- 
sue a  course.  There  is  no  stream  of  water  passing  through  it  in  the 
sense  of  a  watercourse.  There  is  no  current,  as  the  word  current  is 
applied  to  a  stream  of  water.  It  has  no  source  distinguishable  from 
its  mouth,  and  it  has  no  mouth  distinguishable  from  its  source.11 

III.  Riparian  Rights  Generally 

10.  Definitions, — "Riparian"  is  from  the  Latin  word  riparius,  of 
or  belonging  to  the  bank  of  a  river,  in  turn  derived  from  ripa,  a  bank, 
and  is  defined  as  "pertaining  to  or  situated  on  the  bank  of  a  river ;"  12 
the  word  has  reference  to  the  bank,  and  not  to  the  bed  of  the  stream.19 
The  words  "riparian  proprietor"  have,  however,  been  heedlessly  ex- 
tended from  rivers  and  streams  to  ownership  on  the  shores  of  the  sea, 
a  condition  more  accurately  expressed  by  the  phrase  "littoral  proprie- 
tor." u  As  the  shore  or  space  between  the  high  and  low  water  marks 
is  according  to  some  decisions  a  part  of  the  bed  of  rivers,  and  other 
watercourses,  one  who  holds  to  high  water  mark  in  those  jurisdictions 
is  a  riparian  owner.16 

7.  Missouri  Pac.  R.  Co.  v.  Keys,  55   1229,  3  L.R.A.(N.S.)  822. 

Kan.  205,  40  Pac.  275, 49  A.  S.  R.  249 ;  13.  Mobile  Dry  Docks  Co.  v.  Mobile, 

Stimson  v.  Brookline,  197  Mass.  568,  146  Ala.  198,  40  So.  205,  9  Ann.  Cas. 

83  N.  E.  893, 125  A.  S.  R.  382, 14  Ann.  1229,  3  L.R.A.(N.S.)  822;  Rome  Ry., 

Cas.  907,  16  L.R.A.(N.S.)  280.  etc.,  Co.  v.  Loeb,  141  Ga.  202,  80  S.  E. 

8.  Note:  14  Ann.  Cas.  910.  785,  Ann.  Cas.  1915C  1023. 

9.  Schnla  v.  Sweeny,  19  Nev.  359,  14.  Boston  v.  Lecraw,  17  How.  426, 
11  Pac.  253,  3  A.  S.  R.  888.  15  U.  S.   (L.  ed.)   118;  Mobile  Dry 

10.  Note :  14  Ann.  Cas.  910.  Docks  Co.  v.  Mobile,  146  Ala.  198,  40 

11.  Chamberlain  v.  Hemingway,  63  So.  205,  9  Ann.  Cas.  1229,  3  L.RA. 
Conn.  1,  27  Atl.  239,  38  A.  S.  R.  330,  (N.S.)  822;  Chamberlain  v.  Heming- 
22  L.R.A.  45.  way,  63  Conn.  1,  27  Atl.  239,  38  A.  S. 

Note :  14  Ann.  Cas.  910.  R.  330,  22  L.R.A.  45. 

12.  Mobile  Dry  Docks  Co.  ▼.  Mobile,  15.  Ferry  Pass  .Inspectors',  etc., 
146  Ala.  198,  40  So.  205,  9  Ann.  Cas.  Ass'n  v.  Whites  River  Inspectors',  etc., 
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11.  Nature  and  Extent  Generally. — The  rights  of  riparian  pro- 
prietors on*  both  navigable  and  unn&vigable  streams  are  to  a  great  ex- 
tent mutual  or  common,  and  it  is  a  fundamental  rule  that  the  use  of 
that  which  is  common  to  all  must  be  reasonable.16  Therefore  ripari- 
an owners  on  one  shore  will  not  be  permitted  to  do  any  act  which  will 
injure  owners  on  the  other  shore,17  or  which  will  result  in  substantial 
injury  to  another  riparian  owner,  either  above  or  below.18  In  general 
the  special  rights  of  a  riparian  owner  are  such  as  are  necessary  for 
the  use  and  enjoyment  of  his  abutting  property  and  the  business  law- 
fully conducted  thereon,19  and  they  are  to  be  so  exercised  as  not  to 
injure  others  in  the  enjoyment  of  their  rights.20  Among  these  are  the 
right  of  access,1  the  right  to  accretions,2  to  the  reasonable  use  of  the 
waters  for  domestic  and  agricultural  purposes,*  and  to  have  the  water 
remain  in  its  natural  state  as  to  quantity  4  and  quality.*  Such  an 
owner  may  also  protect  his  soil  against  the  inroads  of  the  water  and 
make  improvements  necessary  to  promote  commerce  and  other  uses  of 
the  water  as  navigable  water.6  In  the  case  of  a  strictly  private  stream, 
no  one  but  the  riparian  owner  can  use  it  or  take  the  water  except  at  a 
public  crossing.7  A  riparian  owner,  however,  has  no  property  in  the 
water  flowing  in  a  stream  in  the  sense  that  it  can  be  the  subject  of 
exclusive  appropriation  and  dominion.8  His  rights  in  such  waters, 
except  perhaps  in  streams  which  are  wholly  private  and  where  the  soil 
of  the  bed  is  held  by  him,8  axe  limited  to  the  use  of  it,  as  it  passes 

Ass'n,  57  Fla.  399,  48   So.   643,  22  Ass'n  v.  Whites  River  Inspectors',  etc., 

L.RA.(N.S.)  345.  Ass'n,  57  Pla.  399,  48   So.  643,  22 

And  see  infra,  par.  15.  L.R.A.(N.S.)     345;     Lake     Superior 

16.  Ferry    Pass    Inspectors9,    etc.,  Land  Co.  v.  Emerson,  38  Minn.  406, 
Ass'n  v.  Whites  River  Inspectors1,  etc.,  38  N.  W.  200,  8  A.  S.  R.  679. 

Ass'n,   57  Fla.  399,  48   So.   643,   22  20.  Ferry    Pass    Inspectors,,    etc., 

L.R.A.(N.S.)  345;  Keck  v.  Venghause,  Ass'n  v.  Whites  River  Inspectors',  etc,, 

127  la.  529,  103  N.  W.  773,  4  Ann.  Ass'n,  57   Fla.   399,  48   So.   643,   22 

Cas.  716;  Sanborn  v.  People's  Ice  Co.,  L.R.A.(N.S.)   345;  State  v.  Narrows 

82  Minn.  43,  84  N.  W.  641,  83  A.  S.  R.  Island  Club,  10  N.  C.  477,  5  S.  B, 

401,  51  L.R. A.  829 ;  Crawford  Co.  v.  411,  6  A.  S.  R.  618. 

Hathaway,  67  Neb.  325,  93  N.  W.  781,  1.  See  infra,  par.  284,  285. 

108  A.  S.  R.  647,  60  L.R. A.  889 ;  Reno  2.  See  Accretions,  vol.  1,  p.  226. 

Smelting,   etc.,    Reduction   Works   v.  S.  See  infra,  par.  23  et  seq. 

Stevenson,  20  Nev.  269,  21  Pac.  317,  4.  See  infra,  par.  30. 

19  A.  S.  R.  364,  4  L.R.A-  60 ;  Parker  v.  5.  See  infra,  par.  132  et  seq. 

West  Coast  Packing  Co.,  17  Ore.  510,  6.  Note:  6  L.R.A.(N.S.)  162. 

21  Pac.  822,  5  L.R.A.  61.  7.  Haupt's  Appeal,  125  Pa.  Si  211, 

17.  Note:  65  L.R. A.  959.  17  Atl.  436,  3  L.R.A.  536;  Gaston  v. 

18.  Keck  v.  Venghause,  127  la.  529,  Mace,  33  W.  Va.  14,  10  S.  B.  60,  25 
103  N.  W.  773,  4  Ann.  Cas.  716;  Cole  A.  S.  R.  848,  5  L.R.A.  392. 

v.  Missouri,  etc.,  R.  Co.,  20  Okla.  227,       8.  As  to  diversion  of  waters,  see 
94  Pac.  540,  15  L.R.A.(N.S.)  268.         supra,  par.  23  et  seq.,  166  et  seq. 
Note:  41  L.R.A.  737.  9.  Hume  v.   Rogue  River  Packing 

19.  Ferry    Pass    Inspectors',    etc..   Co.,  51  Ore.  237,.  83  Pac.  391,  92  Pac 
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along,  for  the  enjoyment  of  his  property,  and  as  incidental  to  it.10 
And  the  courts  have  been  careful,  in  all  cases,  while  sustaining  the 
rights  of  the  riparian  owner,  to  declare  them  subordinate  to  the  exer- 
cise of  the  power  of  the  legislature,  or  of  the  Congress,  for  the  im- 
provement of  navigation  or  for  the  regulation  of  commerce.  They 
must  yield  to  the  demands  of  public  commercial  necessities.11 

12.  Riparian  Rights  as  Property. — Riparian  rights  are  an  incident 
to  the  ownership  of  the  land  adjacent  to  the  water,18  and  may  be  lost 
by  grant,  condemnation,  or  prescription.1'  They  cannot  be  taken  by 
the  state  even  for  a  public  use  without  compensation  to  the  owner,14 
and  cannot  be  taken  at  all  or  impaired  for  a  private  use.15  They  con- 
stitute property  that  may  be  the  subject  of  bargain  and  sale  and  are 
a  part  of  the  owner's  estate  in  the  land,  and  materially  enter  into  the 
actual  value.16  They  exist  with  such  ownership,  and  pass  with  the 
transfer  of  the  land  without  any  designation  in  the  conveyance.17 

1065,  96  Pac.  865,  131  A.  S.  R.  732,  628;  Green  Bay,  etc.,  Canal  Co.  v. 

31  KR.A.(N.S.)  396.  Kaukauna  Water  Power  Co.,  90  Wis. 

10.  Hargrave  v.  Cook,  108  Cal.  72,  370,  61  N.  W.  1121,  63  N.  W.  1019, 
41  Pac.  18,  30  L.R.A.  390;  Wharton  v.  48  A.  S.  R.  937,  28  L.R.A.  443;  Priewe 
Stevens,  84'  la.  107,  50  N.  W.  562,  35  v.  Wisconsin  State  Land,  etc.,  Co.,  93 
A.  S.  R.  296, 15  L.R. A.  630 ;  Stratton  Wis;  534,  67  N.  W.  918,  33  li.R.A.  645 ; 
v.  Mt.  Herman  Boys'  School,  216  Mass.  State  v.  Bancroft,  148  Wis.  124,  134 
83,  103  N.  E.  87,  Ann.  Cas.  1915A  N.  W.  330,  38  L.R.A.(N.S.)  526.  See 
768,  49  L.R.A.(N.S.)  57;  People  v.  also  Eminent  Domain,  vol.  10,  p.  180. 
Hulbert,  131  Mich.  156,  91  N.  W.  211,  16.  Green  Bay,  etc.,  Canal  Co.  v. 
100  A.  S.  R.  588,  64  L.R.A.  265;  Hume  Kaukauna  Water  Power  Co.,  90  Wis. 
v.  Rogue  River  Packing  Co.,  51  Ore.  370,  61  N.  W.  1121,  63  N,  W.  1019, 
237,  83  Pac.  391,  92  PacT  1065,  96  Pac.  48  A.  S.  R.  937,  28  L.R.A.  443;  State 
865, 131  A.  S.  R.  732,  31  L.R.A.(N.S.)  v.  Bancroft,  148  Wis.  124,  134  N.  W. 
396;  Gaston  v.  Mace,  33  W.  Va.  14, 10  330,  38  LJt.A.(N.S.)  626.  As  to  the 
S.  E.  60,  25  A.  S.  R.  848,  5  L.RJL  392;  implied  prohibition  against  taking 
Willow  River  Club  v.  Wade,  100  Wis.  private  use,  see  Eminent  Domain,  vol. 
86,  76  N.  W.  273,  42  L.R.A.  305.  10,  p.  27. 

11.  Lewis  Blue  Point  Oyster  Culti-  16.  Mills  v.  United  States,  46  Fed. 
vation  Co.  v.'  Briggs,  229  U.  S.  82,  33  738,  12  L.R. A.  673 ;  Morrill  v.  St. 
S.  Ct.  679,  57  U.  S.  (L.  ed.)  1083,  Anthony  Falls  Water  Power  Co.,  26 
Ann.  Cas.  1915A  232;  Sage  v.  New  Minn.  222,  2  N.  W.  842,  37  Am.  Rep. 
York,  154  N.  Y.  61,  47  N.  E.  1096,  61  399;  State  v.  Korrer,  127  Minn.  60, 
A.  S.  R.  592,  38  L.R.A.  606;  Brook-  148  N.  W.  617,  L.R.A.1916C  139; 
haven  v.  Smith,  188  N.  Y.  74,  80  N.  Mansfield  v.  Balliett,  65  Ohio  St.  451, 
E.  665, 11  Ann.  Cas.  1,  9  L.R.A.(N.S.)  63  N.  E.  86,  58  L.R.A.  628;  Green 
326.  Bay,   etc.,   Canal    Co.   v.    Kaukauna 

12.  See  infra,  par.  14.  Water  Power  Co.,  90  Wis.  370,  61  N. 

13.  Hargrave  v.  Cook,  108  Cal.  72,  W.  1121,  63  N.  W.  1019,  48  A.  S.  R. 
41  Pac.  18,  30  L.RA.  390.  937,  28  L.R.A.  443;  State  v.  Bancroft, 

14.  State  v.  Korrer,  127  Minn.  60,  148  Wis.  124, 134  N.  W.  330,  38  L.R.A. 
148   N.   W.    617,    L.R.A.1916C    139;  (N.S.)  526. 

Crawford  Co.  v.  Hathaway,  67  Neb.  17.  Illinois  Cent.  R.  Co.  v.  Illinois, 
325,  93  N.  W.  781,  108  A.  S.  R.  647,  146  U.  S.  387,  13  S.  Ct.,  110,  36  U.  S. 
60  L.R.A.  889;  Mansfield  v.  Balliett,  65  (L.  ed.)  1018;  Hargrave  v.  Cook,  108 
Ohio  St.  451,  63  N.  E.  86,  58  L.R.A.    Cal.  72,  14  Pac.  18,  30  L.R.A.  390; 
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Thus  where  riparian  land  is  condemned  for  a  public  use,  the  con- 
demnor acquires  the  riparian  rights  belonging  to  the  land,  although 
the  petition  for  condemnation  makes  no  express  mention  of  such 
rights.18  It  has,  however,  been  held  to  be  within  the  power  of  the 
riparian  owner  to  separate  the  riparian  rights  from  the  ownership  of 
the  land.  He  may  reserve  these  rights  to  himself  when  he  conveys 
away  the  land  above  high  water  mark  to  which  they  pertain,  pr  he  may 
grant  them  to  others  to  enjoy.19  But  a  mere  right  of  way  along  the 
bank  of  a  river  reserved  in  a  grant  of  land  bounded  by  the  river  will 
not  deprive  the  grantee  of  his  rights  as  a  riparian  proprietor.10 

13.  Applicability  of  Common  Law  Rules. — Riparian  rights  in  the 
several  states  are  settled  by  the  respective  states  for  themselves.1 
And  it  has  repeatedly  been  held,  in  effect,  by  the  United  States  su- 
preme court,  that  it  is  for  them  to  determine  to  what  waters  and  to 
what  extent  the  prerogatives  of  the  state  shall  be  exercised  in  regulat- 
ing and  controlling  the  shores  of  such  waters  and  the  lands  under 
them,  and  that  if  any  state  determine  to  resign  to  riparian  proprietors 
rights  which  properly  belong  to  it  in  its  sovereign  capacity,  it  is  not  for 
others  to  raise  objections.8  The  common  law  of  England  in  reference 
to  riparian  rights  has  been  adopted  in  the  several  states  either  in  full 
or  to  such  an  extent  as  the  circumstances  and  conditions  existing  in  the 
particular  jurisdiction  seem  to  warrant.  In  this  country,  however, 
many  courts  have  pointed  out  the  differences  in  our  situation  from 
that  in  England  which  prevent  the  application  of  the  strict  rule  of 
the  common  law,  and  it  is  doubtful  if  any  of  the  states  recognize  the 
doctrines  of  the  common  law  of  England  on  the»subject  of  rivers  and 
other  waters  precisely  as  they  are  held  there.  Those  doctrines  grew 
out  of  a  state  of  things  and  of  usages  different  from  ours,  and  cannot 
be  literally  applied  to  circumstances  so  materially  different  as  those 
found  to  exist  in  the  United  States.8  In  some  jurisdictions,  however, 
it  has  been  recognized  and  applied  as  controlling,  in  the  determina- 
tion of  the  rights  of  riparian  owners  to  use  the  water  in  running 
streams.4    And  it  is  held  that  without  statutory  authority  the  courts 

Wharton  v.  Stevens,  84  la.  107,  50  N.  20.  Note:  9  Aim.  Cas.  1236. 
W.  562,  35  A.  S.  R.  296,  15  L.R.A.  1.  Eisenbach  v.  Hatfield,  2  Wash. 
630 ;  Benton  v.  Johncox,  17  Wash.  277,  236,  26  Pac  539,  12  L.R.A.  632 ; 
49  Pac.  495,  61  A.  S.  R.  912,  39  L.R.A.  Priewe  v.  Wisconsin  State  Land,  etc., 
107;  Priewe  v.  Wisconsin  State  Land,  Co.,  93  Wis.  534,  67  N.  W.  918,  33 
etc.,  Co.,  93  Wis.  534,  67  N.  W.  918,  L.R.A.  645, 

33  L.R.A.  645.  2.  Priewe  v.  Wisconsin  State  Land, 

Note :  9  Ann.  Cas.  1236.  etc.,  Co.,  93  Wis.  534,  67  N.  W.  918, 

18.  Note:  9  Ann.  Cas.  1236.  33  L.R.A.  645. 

19.  Parker  v.  West  Coast  Packing  3.  State  v.  Cleveland,  etc.,  R.  Co., 
Co.,  17  Ore.  510,  21  Pac.  822,  5  L.R.A.  94  Ohio  St.  61,  113  N.  E.  677,  L.R.A. 
61.  1917A  1007. 

Note:  9  Ann,  Cas.  1236.  4.  Clark  v.  AUaman,  71  Kan.  206, 
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have  no  power  to  reeognhe  or  enforce  in  a  limited  section  of  the  state 
new  rulee  of  law  relating  to  the  use  of  the  water  of  running  streams 
antagonistic  to  established  principles  of  the  common  law  already  in 
force  throughout  the  entire  state,  such  as  the  right  of  prior  appropria- 
tion.* In  other  jurisdictions,  especially  in  the  arid  and  semiarid 
states  of  the  west,  the  common  law  is  declared  to  be  unsuited  to  the 
conditions,  and  the  principle  of  prior  appropriation  is  applied,6  and 
ki  reference  to  the  diversion  of  waters  to  nonriparian  uses  the  com- 
mon law  rule  is  in  some  cases  disregarded  or  greatly  modified.7 

14.  Basis  and  Source  of  Rights. — Riparian  rights  are  the  result  of 
that  full  dominion  which  every  one  has  over  his  own  land,  by  which 
he  is  authorized  to  keep  all  others  from  coming  upon  it  except  on  his 
own  terms.  They  are  defined  as  the  rights  of  the  owner  of  lands  upon 
water  to  maintain  his  adjacency  to  it,  and  to  profit  by  this  advantage, 
and  otherwise  as  a  right  to  preserve  and  improve  the  connection  of  his 
property  with  the  water.8  Those  rights  are  not  common  to  the  citi- 
zens at  large,  but  exist  as  incidents  to  the  right  of  soil  itself  contiguous 
to  and  attipgent  on  the  water.  In  such  ownership  they  have  their 
origin,9  and  not  out  of  the  ownership  of  the  bed,10  and  they  axe  the 
same  whether  the  riparian  owner  owns  the  soil  under  the  water  or 
not,11  although  if  the  proprietor  owns  the  bed  of  the  stream  or  lake  this 

80  Pac.  571,  70  L.R. A.  971 ;  Mason  v.  Richter  v.  Granite  Mfg.  Co.,  107  Tex. 

Yearwood,  58   Wash.   276,  108  Pac.  58,  174  S.  W.  284,  L.R.A.1916A  504; 

608,  30  L.R.A.(N.S.)  1158.  Strong  v.  Baldwin,  154  Cal.  150,  97 

5.  Clark  v.  Allaman,  71  Kan.  206,  Pac.  178,  129  A.  S.  R,  149;  Ferry 
80  Pac.  571,  70  L.R.A.  971.  Pass  Inspectors',  etc.,  Ass'n  v.  Whites 

6.  Kroeger  v.  Twin  Buttes  R.  Co.,  River  Inspectors',  etc.,  Ass'n,  57  Fla. 
13  Ariz.  348,  114  Pac.  553,  Ann.  Cas.  399,  48  So.  643,  22  L.R.A.(N.S.)  345; 
1913E  1229;  Reno  Smelting  Milling,  Crawford  Co.  v.  Hathaway,  67  Neb. 
etc.,  Works  v.  Stevenson,  20  Nev.  269,  325,  93  N.  W.  781,  108  A.  S.  R.  647, 
21  Pac.  317, 19  A.  S.  R.  364,  4  L.RJL  66  L.R.A.  889;  Watkins  Land  Co.  v. 
60.  See  also*  Irrigation,  vol.  15,  p.  Clements,  98  Tex.  578,  86  S.  W.  733, 
444.  107   A.   S.   R.   653,   70   L.R.A.   964; 

7.  San  Joaquin,  etc.,  Canal,  etc.,  Co.  Benton  v.  Johnson,  17  Wash.  277,  49 
▼.  Fesno  Flume,  etc.,  Co.,  158  Cal.  626,  Pac.  495,  61  A.  S.  R.  912,  39  L.R.A. 
112  Pac.  182,  35  L.R.A.(N.S.)  832.  107;  Priewe  v.  Wisconsin  State  Land, 
And  see  infra,  par.  58,  166  et  seq.  etc.,  Co.,  93  Wis.  534,  67  N.  W.  918, 

8.  McCloskey  v.  Pacific  Coast  Co.,  33  L.R.A.  645. 

160  Fed.  794,  87  C.  C.  A.  568,  22       Note:  11  Ann.  Cas.  13. 
L.R.A.(N.S.)  673;  Mobile  Dry-Docks       10.  Mobile  Dry-Docks  Co.  v.  Mobile, 

Co.  v.  Mobile,  146.Ala.  198,  40  So.  205,  146  Ala.  198,  40  So.  205,  9  Ann.  Cas. 

9   Ann.    Cas.   1229,   3  L.R.A.(N.S.)  1229  and  note,  3  L.R.A.(N.S.).  822; 

822.  Rome  R.,  etc.,  Co.  v.  Loeb,  141  Ga. 

9.  Illinois  Cent.  R.  Co.  v.  Illinois,  202,  80  S.  E.  785,  Ann.  Cas.  1915C 
146  U.  S.  387, 13  S.  Ct  110,  36  U.  S.  1023 ;  State  v.  Korrer,  127  Minn.  60, 
(L.  ed.)  1018;  Mobile  Dry-Docks  Co.  148  N.  W.  617,  L.R.A.1916C  139; 
v.  Mobile,  146  Ala.  198,  40  So.  205,  Diedrich  v.  Northwestern  Union  R. 
9  Ann.  Cas.  1229  and  note,  3  L.R.A.  Co.,  42  Wis.  248,  24  Am.  Rep.  399. 
(N.S.)   622;  Hargrave  v.  Cook,  108       Note:  9  Ann.  Cas.  1235. 

CaL  72,  41  Pae.  18,  30  L.R.A.  390;       11.  Yates  v.  Milwaukee,  10  Wall, 
R.  C.  L.  Vol.  XXVIL— 68.        1073 
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may  possibly  give  him  some  additional  right11  So  far  as  they  relate 
to  any  natural  stream  they  exist  jure  naturae,  because  the  land 
has,  by  nature,  the  advantage  of  being  washed  by  the  stream,1*  and 
a  statute  declaring  a  stream  to  be  navigable  cannot  affect  the  existing 
rights  of  individuals  as  fixed  by  their  deeds.14 

15.  Necessity  for  Contract. — Riparian  land  must  be  in  actual  con- 
tact with  the  water,  proximity  without  contact  being  insufficient.16 
So  land  which  merely  touches  the  bottom  land  under  which  water 
from  a  stream  percolates  is  not  riparian  thereto.16  But  when  an  own- 
er has  title  to  high  water  mark,  his  land  borders  on  the  water,  since 
the  shore  to  high  water  mark  is  a  part  of  the  bed  of  the  waters.17 
With  reference  to  tidal  rivers,  while  it  is  true  that  the  bank,  of  which 
the  foreshore  is  left  bare  at  low  water,  is  not  always  in  contact  with  the 
flow  of  the  stream,  it  is  in  such  contact  for  a  great  part  of  every  day 
in  the  ordinary  and  regular  course  of  nature,  which  is  an  amply  suf- 
ficient foundation  for  a  natural  riparian  right.18  Where  a  stream 
touches  a  tract  of  land  at  one  point  only,  the  tract  is  riparian  to  the 
stream  at  that  point  only,  and  the  riparian  rights  of  th>e  owner  of 
the  land  are  confined  to  the  point  where  the  land  abuts  on  the 
stream.19 

16.  Lands  Not  within  Watershed. — Land  which  is  not  within  the 
watershed  of  a  river  is  not  riparian  thereto,  although  it  may  be  part 
of  an  entire  tract  which  does  extend  to  the  river.  This  is  the  rule 
most  generally  adhered  to.80  The  principal  reasons  for  confining 
riparian  rights  to  that  part  of  lands  bordering  on  the  stream  which  is 

497,  19  U.   S.   (L.  ed.)   9$4;  Mobile  W.  781,  108  A.  S.  R.  647,  60  L.R.A. 

Dry-Docks   Co.   v.   Mobile,   146   Ala.  889 ;  McEvoy  v.  Taylor,  56  Wash.  357, 

198,  40  So.  205,  3  L.R.A.(N.S.)  822,  9  105  Pac.  851,  26  L.R.A.(N.S.)    222; 

Ann.   Oas.   1229;   Morrill  v.   St.  An-  Priewe  v.  Wisconsin  State  Land,  etc, 

thony    Falls    Water    Power    Co.,    26  Co.,  93  Wis.  534,  67  N.  W.  918,  33 

Minn.  222,  2  N.  W.  842,  37  Am.  Rep.  L.R.A.   645;   Merritt  v.-  Toronto,   48 

399.  Can.  Sup.  Ct  1,  Ann.  Cas.  1913E  707 

Note :  11  Ann.  Cas.  131  and  note. 

12.  Note:  11  Ann.  Cas.  13.  Notes:    11    L.R.A.(N.S.)    1065;    9 

13.  Mobile  Dry-Docks  Co.  v.  Mobile,  Ann.  Cas.  1235. 

146  Ala.  198,  40  So.  205,  9  Ann.  Cas.  16.  Anaheim  Union  Water   Co.   v. 

1229  and  note,  3  L.R.A.(N.S.)   822;  Puller,  150  Cal.  327,  88  Pac.  978,  11 

Tampa  Waterworks  Co.  v.  Cline,  37  L.R.A.(N.S.)  1062. 

Fla.  586,  20  So.  780,  53  A.  S.  R.  262,  17.  Ferry    Paas    Inspectors',    etc., 

33  L.R.A.  376;  Morrill  v.  St.  Anthony  Ass'n  v.  Whites  Rivef  Inspectors',  etc., 

Falls  Water-Power  Co.,  26  Minn.  222,  Ass'n,  57  Fla.  399,  48  So.   643,  22 

2  N.  W.  842,  37  Am.  Rep.  399.  L.R.A.(N.S.)  345. 

14:  Allen  v.  Weber,  80  Wis.  531,  50  18.  Mobile  Dry-Docks  Co.  v.  Mobile, 

N.  W.  514,  27  A.  S.  R.  51,  14  L.R.A.  146  Ala.  198,  40  So.  205,  9  Ann.  Cas. 

361.  1229,  3  L.R.A.(N.S.)  822. 

15.  Mobile  Dry-Docks  Co.  v.  Mobile,  19.  Note :  Ann.  Cas.  1913B  709. 

146  Ala,  198,  40  So.  205,  9  Ann.  Cas.  20.  Anaheim  Union  Water  Co.   v. 

1229,  3  L.R.A.(N.S.)   822;  Crawford  Fuller,  150  Cal.  327,  88  Pac.  978,  11 

Co.  y.  Hathaway,  67  Neb.  325,  93  N.  L.R.A.  (N.S.)  1062  and  note;  Stratton 
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within  the  watershed,  are  that,  where  the  water  is  used  on  such  land,  it 
will,  after  such  use,  return  to  the  stream,  so  far  as  it  is  not  consumed, 
and  that,  as  the  rainfall  on  such  land  feeds  the  stream,  the  land  is  in 
consequence  entitled,  so  to  speak,  to  the  use  of  ijts  waters.1  Where  two 
streams  unite,  the  correct  rule  seems  to  be  that  each  is  to  be  con- 
sidered as  a  separate  stream,  with  regard  to  lands  abutting  thereon 
above  the  junction,  and  that  land  lying  within  the  watershed  of  one 
stream  above  the  junction  is  not  to  be  considered  as  riparian  to  the 
other  stream.  The  fact  that  the  streams  are  of  different  size,  or  that 
both  lie  in  one  general  watershed  or  drainage  basin,  does  not  affect  tne 
rule ;  nor  is  the  rule  changed  by  the  additional  fact  that  the  two  water- 
sheds are  separated  merely  by  the  summit  or  crown  of  a  compar- 
atively low  tableland,  and  not  by  a  sharp  or  well  defined  ridge,  range 
of  hills,  or  mountains.9 

17.  Shore  or  Beach.— A  "shore"  is  defined  as  land  on  the  margin 
of  the  sea  or  lake  or  river;  that  space  of  land  which  is  alternately  cov- 
ered and  left  dry  by  the  rising  and  falling  of  the  tide;  the  spaee  be- 
tween high  and  low  water  marks.  It  is  synonymous  with  "beach." 
And  it  seems  to  be  generally  held  that  ownership  of  the  shore  does 
not  give  rise  to  riparian  rights.9  Also  where  statutes  limit  such  rights 
to  those  owning  lands  actually  bounded  by  and  extending  to  low  water 
mark,  lands  bounded  by  the  high  water  mark  are  not  riparian  lands ; 
but  the  opposite  view  that  riparian  rights  belong  to  the  owner  of  shore 
land  and  not  to  the  upland  owner  has  been  adopted  in  some  jurisdic- 
tions, and,  especially  where  by  law  the  title  of  riparian  proprietors  is 
extended  to  low  water  mark,  it  has  been  held  that  uplands  bounded  by 
high  water  mark  do  not  carry  riparian  rights.4 

18.  Land  Separated  from  Water  by  Street  or  Highway. — While 

there  is  some  authority  to  the  contrary/  the  majority  of  the  courts 

have  followed  the  rule  that  land  which  is  separated  from- water  by  a 

street,  the  fee  of  which  is  in  the  municipality,  is  not  riparian  land ;  * 

. 

v.    Mt.    Herman    Boys'    School,    216  4.  Note:  9  Ann.  Cas.  1235. 

Mass.  83,  103  N.  E.   87,  Ann.   Cas.  5.  Notes:   22  L.B.A.(N.S.)    675;  9 

1915A  768,  49  L.B.A.(N.S.)  57;  Wat-  Ann.  Cas.  1236. 

kins  Land  Co.  v.  Clements,  98  Tex.  6.  Potomac  Steam-Boat  Co.  v.  Up- 

578,  86  S.  W.  733,  107  A.  S.  R.  653,  per  Potomac  Steam-Boat  Co.,  109  U. 

70  L.R.A.  964.  S.  672,  3  S.  Ct.  445,  4  S.  Ct.  15,  27 

Note:  9  Ann.  Cas.  1235.  U.  S.  (L.  ed.)  1070;  Morris  v.  United 

1.  Anaheim  Union  Water  Co.  v.  Ful-  States,  174  U.  S.  196,  19  S.  Ct.  649, 
ler,  150  Cal.  327,  88  Pao.  978,  11  43  U.  S.  (L.  ed.)  946;  McCloskey  v. 
L.R.A.(N.S.)  1062.  Pacific  Coast  Co.,  160  Fed.  794,  87 

2.  Anaheim  Union  Water  Co.  v.  Ful-  C.  C.  A.  568,  22  L.R.A.(N.S.)  673; 
ler,  150  Cal.  327,  88  Pac.  978,  11  Webb  v.  Demopolis,  95  Ala.  116,  13 
L.R.A.(N.S.)  1062.  So.  289,  21  L.R.A.  62;  Brooklyn  v. 

Note:  9  Ann.  Cas.  1236.  Smith,  104  111.  429,  44  Am.  Rep.  90; 

S.  Mobile  Dry-Docks  Co.  v.  Mobile,   Cook  v.  Burlington,  30  la.  94,  6  Am. 
146  Ala.  198,  40  So.  205,  9  Ann.  Cas.   Rep.  649. 
1239  and  note,  3  L.R.A.(N.S.)  822.  Note:  9  Ann.  Cas.  1236. 
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but  where  the  fee  in  the  street  is  in  the  owner  of  the  land  which  the* 
street  separates  from  the  water,  riparian  rights  remain  in  the  owner  of 
the  fee.7  And  it  has  been  held  that  the  owner  of  a  piece  of  land  boi> 
dering  on  a  navigable  river,  though  a  strip  of  such  land  along  the  riv- 
er had  become  a  pjiblic  street  by  a  common  law  dedication,  continues 
to  be  the  riparian  proprietor  in  the  respect  of  his  ownership  of  the 
fee  in  the  half  of  the  street  between  the  center  and  the  river,  even  after 
he  has  conveyed  the  land,  if  the  deed  describes  it  as  extending  to  the 

street. 8 

'  19.  Time  and  Manner  of  Acquisition. — Riparian  rights  attach  at 
the  very  inception  of  title,  so,  where  one  secures  a  patent  of  govern- 
ment land,  his  rights  as  a  riparian  owner  attach  as  of  the  date  when 
he  settled  on  the  land.9  And  it  has  been  held  that  all  lands  belonging 
to  one  owner,  irrespective  of  the  time  and  maimer  of  their  acquisi- 
tion, are  riparian  if  any  part  borders  on  a  watercourse.10  Other  de- 
cisions, however,  adopt  the  view  that  the  rights  of  one  as  riparian  own- 
er are  restricted  to  the  land  the  title  to  which  was  acquired  in  one 
transaction.11  Also  in  the  case  of  grants  by  the  government  some 
cases  adhere  to  the  doctrine  that  the  holdings  of  an  owner,  before  they 
can  be  said  to  be  riparian  to  a  stream,  must  be  within  the  limits  of  the 
original  survey  or  grant  by  the  government.  Supporting  the  sound- 
ness of  this  view,  it  is  said  that  in  making  grants  and  surveys  in  the 
first  place,  the  state  is  presumed  to  have  had  in  mind  the  valuable 
rights  incident  to  the  ownership  of  the  land  lying  on  a  stream  and  to 
have  conserved  the  best  interests  of  the  public  by  a  proper  limitation 
on  the  extent  of  one  purchaser's  holdings.1*  In  line  with  the  latter 
view  it  has  been  decided  that  if  the  owner  of  a  tract;  abutting  on  a 
stream  conveys  to  another  a  part  of  the  land  not  contiguous  to  the 
stream,  he  thereby  cuts  off  the  part  so  conveyed  from  all  participation 
in  the  use  of  the  stream  and  from  riparian  rights  therein,  unless  the 
conveyance  declares  the  contrary. lf  And  the  land  thus  severed  from 
the  stream  can  never  regain  the  riparian  right,  although  it  may  there- 
after be  reconveyed  to  the  person  who  owns  the  part  abutting  on  the 

7.  McCloskey  v.  Pacific  Coast  Co.,  Ann.  Cas.  1235. 

160  Fed.  794,  87  C.   C.  A.  568,  22  11.  Crawford  Co.  v.  Hathaway,  67 

L.R.A.(N.S.)  673  and  note;  Johnson  Neb.  325,  93  N.  W.  781,  108  A.  S.  R. 

v.  Grenell,  188  N.  Y.  407,  81  N.  E.  647,  60  L.R. A.  869 ;  Watkins  Land  Co. 

161,  13  L.R.A.(N.S.)  551.    See  Shep-  v.  Clements,  98  Tex.  578,  86  S.  W. 

ard's  Point  Land  Co.  v.  Atlantic  Hotel,  733,  107  A.  S.  R.  653,  70  LR.A.  964. 

132  N.  C.  517,  44  S.  E.  39,  61  L.R.A.  Notes:    11    L.R.A.(N.S.)    1063;    9 

937.  Ann.  Cas.  1235. 

Note:  9  Ann.  Cas.  1236.  12.  Note:  9  Ann.  Cas.  1235. 

8.  Note:  22  L.R.A.(N.S.)  674.  13.  Anaheim   Union  Water   Co.   ▼. 

9.  Benton  v.  Johncox,  17  Wash.  277,  Fuller,  150  Cal.  327,  88  Pac.  978,  11 
19  Pac.  495,  61  A.  S.  R.  912, 39  L.R.A.  L.R.A.(N.S.)  1062;  Strong  v.  Bald- 
107.  win,  154  Cal.  150,  97  Pac.  178,  129 

10.  Notes:  11  L.R.A.(N.S.)  1063;  9   A.  S.  R.  149. 
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stream,  so  that  the  two  tracts  axe  again  held  in  one  ownership.14 
Therefore  the  right  of  a  riparian  owner  cannot  be  enlarged  or  ex- 
tended by  acquisition  of  the  title  to  lands  contiguous  to  the  riparian 
lands.15 

20.  Who  Entitled  to  Right;  Purpose  of  Use. — It  is  immaterial 
whether  the  ownership  of  the  land  bounded  by  a  watercourse  is  in  a 
corporation  or  in  a  natural  person.  In  either  case  the  ownership  gives 
rise  to  riparian  rights.1*  So  a  municipality  may  be  a  riparian  pro- 
prietor.17 And  the  person  entitled  to  the  exclusive  right  to  possess" 
and  use  land  abutting  on  a  navigable  lake  or  river  is  also,  though  he 
does  not  own  the  fee,  entitled  to  enjoy  the  riparian  rights  incident  to 
the  land.18  And  such  rights  are  incident  to  the  estate  of  a  settler  on 
public  lands,  who  has  acquired  title  from  the  government.19  It  is 
also  immaterial  for  what  purpose  the  riparian  land  is  used.  There  is  no 
distinction  in  this  respect  between  a  farm  and  a  summer  residence.  So 
one  who  uses  such  land  for  the  purpose  of  pleasure,  recreation,  and 
health  is  not  deprived  of  any  of  the  rights  attaching  to  the  land.90 

21.  Waters  in  Which  Rights  Exist — A  riparian  owner  in  the  com- 
mon law  sense  is  said  to  be  the  owner  of  the  ripa,  or  bank  of  a  stream 
in  which  the  tides  do  not  ebb  and  flow,  though  the  term  is  frequently 
used  in  the  books  to  indicate  the  owner  of  the  land  adjoining  the  shore 
of  tide  water  above  the  ordinary  flow  of  the  tide,1  but  in  its  broader 
and  usual  sense  land  bordering  on  navigable  rivers  is  riparian.2 
While.it  is  sometimes  stated  that  it  is  on  watercourses  only  that  ripari- 
an rights  exist,3  and  then  onv  those  only  which  are  non-navigable,4  yet 
the  authorities  have  not  established  those  limitations,  and  the  princi- 
ple on  which  riparian  rights  are  founded  is  equally  applicable  to  all 
bodies  of  water,  whether  large  or  small,  tidal  or  nontidal.*    The  char- 

14.  Anaheim  Union  Water  Co.  v.  1.  Mobile  Dry  Docks  Co.  v.  Mobile, 
Fuller,  150  Cal.  327,  88  Pac  978,  11  146  Ala.  108,  40  So.  205,  9  Ann.  Cas. 
L.R.A.(N.S.)   1062.  1229  and  note,  3  L.R.A.(N.S.)  822. 

15.  Chawford  Co.  v.  Hathaway,  67  2.  Ferry  Pass  Inspectors',  Ass'n  v. 
Neb.  325,  93  N.  W.  781,  108  A  S.  R.  Whites  River  Inspectors',  etc,  Ass'n, 
647,  60  L.R.A.  889.  57  Fla.  399,  48  So.  643,  22  L.R.A. 

16.  Note:  9  Ann.  Cas.  1236.  (N.S.)  345. 

17.  Canton  ▼.  Shock,  66  Ohio  St.  19,  Note:  9  Ann.  Cas.  1236. 

63  N.  E.  600,  90  A.  S.  R.  557,  58  3.  Notes:  9  Ann.  Cas.  1236;  Ann. 

L.R.A.  637.  Cas.  1913E  709. 

Notes:  22  L.R.A,(N.S.)  386;  9  Ann.  4.  Potomac  Steam-Boat  Co.  v.  Up- 

Cas.  1236.  per  Potomac  Steam-Boat  Co.,  109  U. 

18.  Hanpt's  Appeal,  125  Pa.  St.  211,  S.  672,  3  S.  Ct.  445,  4  S.  Ct.  15,  27  U. 
17  Atl.  436,  3  L.R.A.  536.  8.  (L.  ed.)  1070. 

Note :  9  Ann.  Cas.  1236.  Note :  9  Ann.  Cas.  1236. 

19.  Benton  v.  Johncox,  17  Wash.  5.  Heilbron  v.  Fowler  Switch  Canal 
277,  49  Pac.  495,  61  A.  S.  R.  912,  39  Co.,  75  Cal.  426,  17  Pac  535,  7  A.  S. 
L.RA.  107.  R.  183;  Turner  v.  James  Canal  Co., 

20.  Sanborn  v.  People's  Ice  Co.,  82  155  Cal.  82,  99  Pac.  520,  132  A.  S.  R. 
Minn.  43,  84  N.  W.  641,  83  A.  S.  R.  59, 17  Ann.  Cas.  823,  22  L.R.A.(N.S.) 
401,  51  L.RJL  829.  401;  Rome  Ry.,  etc.,  Co.  v.  Loeb,  141 
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acter  of  the  water  is  immaterial  and  riparian  rights  exist  in  any  body 
of  water,  whether  flowing  or  not*  The  right  to  use  water  on  adjoining 
land  applies  as  well  to  the  water  of  a  lake,  pond,  slough,  or  any  natural 
body  of  water,  by  whatever  name  it  may  be  called,  as  to  a  running 
stream.7  Flood  waters  being  a  part  of  the  watercourse  from  which 
they  flow,8  riparian  rights  exist  therein  as  fully  as  in  the  stream  in 
its  normal  condition,9  notwithstanding  they  may  consist  of  a  large  ex- 
.  pause  of  water  on  either  side  of  the  main  channel.10  Even  in  a  case 
of  a  pond  or  lake  caused  by  an  overflow,  which  has  no  other  source  of 
supply,  and  which  by  reason  of  seepage  and  evaporation  will  soon  dis- 
appear, the  riparian  owners  have  a  right  to  the  reasonable  use  of  the 
water  both  for  domestic  purposes  and  for  irrigation  of  the  adjacent 
land.  If  such  right  does  not  exist,  the  water  would  disappear  without 
advantage  to  any  one,  whereas  by  the  use  thereof  it  might  be  made  of 
great  benefit  to  the  adjoining  owners.11  And  rights  of  owners  along 
a  tidal  stream  and  the  ocean  and  arms  thereof  are  not  infrequently 
called  riparian,  though  the  word  "littoral"  is  more  accurately  applied 
to  such  land.18  The  rule  is  universal  that  riparian  rights  may  be  ac- 
quired along  the  artificial  channel  of  a  natural  stream ; 1S  if  such 
change  is  made  by  joint  or  mutual  action  of  the  riparian  proprietors, 
the  rights  and  duties  with  respect  to  the  artificial  channel  will  be  the 
same  as  though  it  was  the  natural  one.14  It  has  long  been  settled 
that  the  artificial  state  or  condition  of  flowing  water,  founded  upon 
prescription,  becomes  a  substitute  for  the  natural  condition  previous- 
ly existing,  and  from  which  a  right  arises  on  the  part  of  those  inter- 
ested to  have  the  new  condition   maintained.     The  watercourse, 

• 

Ga.  202,  80  S.  E.  785,  Ann.  Cas.  1915C  59,  17  Ann.  Cas.  823,  22  L.R.A.(N.S.) 

1023;  Jones  v.  Conn,  39  Ore.  30,  64  401. 

Pac.  855,  65  Pac.  1068,  87  A.  S.  R.  12.  Note:  9  Ann.  Cas.  1236. 

634,  54  L.R.A.  630.  13.  Kray  v.  Muggli,  84  Minn.  90,  86 

6.  Turner  v.  James  Canal  Co.,  155  N.  W.  882,  87  A.  S.  R.  332,  54  L.R.A. 
Cal.  82,  99  Pac.  520,  132  A,  S.  R.  59,  473;  Taggart  v.  Jaffrey,  75  N.  H.  473, 
17  Ann.  Cas.  823,  22  Lit.A.(N.S.)  76  Atl  123, 139  A.  S.  R.  729,  28  L.R.A. 
401  (N.S.)  1050;  Harrington  v.  Demons, 

7.  Turner  v.  James  Canal  Co.,  155  fOre.  HI,  77  Pac.  603,  82  Pac  14, 
Cal.  82,  99  Pac.  520, 132  A.  S.  R.  59,  £  ^tr?*^756^?^  ^iTf." 
17  Ann.  Cas.  823,  22  ULA.(N.8.)  ^%%^%^&ft 
**?  Q                          -  Youmans,  96  Wis.  103,  70  N.  W.  1115, 

8.  See  supra,  par.  5.  65  A.  S.  R.  30,  37  L.R.A.  285;  Merritt 

9.  Miller  v.  Madera  Canal,  etc.,  Co.,  Toront0,  48  Can.  Sup.  Ct.  1,  Ann. 
155  Cal.  59,  99  Pac.  502,  22  L.R.A.  Cag   1913^  707> 

391.  Note:  16  L.R.A.(N.S.)  280. 

10.  Miller  v.  Madera  Canal,  etc.,  Co.,  14.  Cloyes  v.  Middlebuiy  Electric 
155  Cal.  59,  99  Pac.  502,  22  L.R.A.  Co.,  80  Vt.  109,  66  Atl.  1039, 11  L.R.A. 
391.  (N.S.)  693. 

11.  Turner  v.  James  Canal  Co.,  155  Note:  16  L.R.A.(N.S.)  280. 
Cal.  82,  99  Pac.  520,  132  A.  S.  R.  4nd  see  supra,  par.  9. 
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though  artificial^  may  have  originated  under  such  circumstances  as 
to  give  rise  to  all  the  rights  that  riparian  proprietors  have  in  a  natural 
and  permanent  stream,  or  may  have  been  so  long  used  as  to  become  a 
natural  watercourse  prescript!  vely.1* 

22.  Regulation  of  Rights. — While  the  state  may  not  deny  or  de- 
stroy the  rights  of  riparian  owners,1*  they  are,  like  all  other  property 
rights,  subject  to  state  regulation  to  a  degree  commensurate  with  the 
nature  of  the  property;  its  dangerous  or  its  semipublic  character,  or 
any  other  peculiar  character  or  quality  it  may  possess,  requiring  great- 
er or  less  regulation.  All  the  police  power  of  the  state  is  applicable  to 
such  property  and  the  enjoyment  thereof.17  So  while  the  state  may 
not  deny  the  right  to  take  water  or  ice  from  a  public  stream  or  to  fish 
therein,  yet  such  rights  are  subject  to  reasonable  regulations.18  And 
so  if  the  exercise  of  the  riparian  right  to  use  a  stream  for  power  pur- 
poses in  the  judgment  of  the  legislature  interferes  with  the  public 
right  of  navigation,  it  may  be  forbidden.19 

IV.  Use  of  Waters 

23.  In  General.— It  is  well  settled  that  a  riparian  owner  is  privi- 
leged to  make  use  of  the  waters  of  the  stream  for  any  necessary  and 
proper  purpose  incident  to  the  land  itself,  and  essential  to  its  enjoy- 
ment,20 which  does  not  materially  interfere  with  the  rights  of  other 

15.  Kray  v.  Muggli,  84  Minn.  90,  86  v.  Kimpe,  28  Cal.  340,  87  Am.  Dec. 
N.  W.  882,  87  A.  S.  R.  332,  54  L.R. A.  128 ;  Mentone  Irrigation  Co.  v.  Red- 
473;  Smith  v.  Youmans,  96  Wis.  10%  lands  Electric  Light,  etc.,  Co.,  155  Cal. 
70  N.  W.  1115,  65  A.  S.  R.  30,  37  323, 100  Pac.  1082, 17  Ann.  Cas.  1222, 
L.R.A.  285.  22  L.R.A.(N.S.)   382;  Wadsworth  v. 

16.  Des  Moines  v.  Diamond  Ice  Co.,  Tillotson,  15  Conn.  366,  39  Am.  Dec 
130  la.  603,  105  N.  W.  203,  8  Ann.  391  and  note;  Tampa  Waterworks  Co. 
Cas.  28,  3  L.R.A.(N.S.)  1103.  v.  Cline,  37  Pla.  586,  20  So.  780,  53 

17.  Des  M#ines  v.  Diamond  Ice  Co.,  A.  S.  R.  262,  33  Lit. A.  376;  Ferry 
130  la.  603,  105  N.  W.  203,  8  Ann.  Pass  Inspectors',  etc.,  Ass'n  v.  Whites 
Cas.  28,  3  LH.A.(N.S.)  1103;  State  v.  River  Inspectors',  etc.,  Ass'n,  57  Fla. 
Korrer,  127  Minn.  60,  148  N.  W.  617,  399,  48  So.  643,  22  L.R.A.(N.S.)  345; 
L.R.A.1916C  139;  State  v.  Bancroft,  Rome  R.,  etc.,  Co.  v.  Loeb,  141  Ga. 
148  Wis.  124, 134  N.  W.  330,  38  L.R.A.  202,  80  S.  E.  785,  Ann.  Cas.  1915C 
(N.S.)  526.  1023;  Anderson  v.  Cincinnati  South- 

18.  Des  Moines  v.  Diamond  Ice  Co.,  em  Ry.,  86  Ky.  44,  5  S.  W.  49, 
130  la.  603, 105  N.  W.  203,  8  Ann.  Cas.  9  A.  S.  R.  263 ;  Davis  v.  Getchell,  50 
28,  3  L.R.A.(N.S.)  1103.  And  see  Me.  602,  79  Am.  Dec.  636;  Helfrich  v. 
Pish  and  Fisheries,  vol  11,  pp.  1021  Catonsville  Water  Co.,  74  Ind.  269,  22 
et  seq. ;  Ice,  vol.  14,  pp.  8-9.  Atl.  72,  28  A.  S.  R.  245,  13  L.R. A. 

.  19.  State  v.  Bancroft,  148  Wis.  124,  117  and  note;  Cary  v.  Daniels,  8  Mete 

134  N.  W.  330,  38  L.R.A.(N.S.)  526.  (Mass.)  466,  41  Am.  Dec.  532;  Elliot 

20.  Ulbricht  v.  Eufaula  Water  Co.,  v.  Fitchbnrg  R.  Co.,  10  Cush.  (Mass.) 

86  Ala.  587,  6  So.  78,  11  A,  S.  R.  72,  191,  57  Am.  Dec.  85;  Thurber  v.  Mar- 

4  L.R.A.  572;  Tennessee  Coal,  etc.,  R.,  tin,  2  Gray  (Mass.)  394,  61  Am.  Dec. 

Co.  v.  Hamilton,  100  Ala.  252,  14  So.  468 ;  Dumont  v.  Kellogg,  29  Mich.  420, 

167,  46  A.  S.  R.  48  and  note;  Ferrea  18  Am.  Rep.  102;  People  v.  Hulbert, 
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riparian  owners.1  This  right  of  the  riparian  owner  to  the  use  of  wa- 
ter is  not  an  easement,  but  is  an  incident  to  his  property  in  the  soil ;  a 
necessary,  inherent,  and  inseparable  portion  of  his  ownership.2  It 
does  not  arise  from  the  fact  that  the  water  is  flowing  and  that  any 
part  thereof  taken  from  the  stream  is  immediately  replaced  by  water 
from  the  current  above  it.*    It  comes  from  the  situation  of  the  land 

131  Mich.  156,  91  N.  W.  211,  100  A.  Loeb,141  Ga.  202,  80  S.  E.  785,  Ann. 

S.  R.  588,  64  L.R.A.  265;  Crawford  Cas.  1915C  1023  and  note;  Wharton 

Co.  v.  Hathaway,  67  Neb.  325,  93  N.  v.  Stevens,  84  la.  107,  50  N.  W.  562, 

W.  781,  108  A.  S.  R.  647,  60  L.R.A.  35  A.  S.  R.  296,  15  L.R.A.  630;  An- 

889;  Reno  Smelting,  etc.,  Reduction  derson  v.  Cincinnati  Southern  R.  Co., 

Works  v.  Stevenson,  20  Nev.  269,  21  86  Ky.  44,  5  S.  W.  49,  9  A.  S.  R.  263; 

Pac  317,  19  A.  S.  R.  364,  4  L.R.A.  Davis  v.  Getchell,  50  Me.  602,  79  Am. 

60;  Gillis  v.  Chase,  67  N.  H.  161,  31  Dec.   636;    Stratton  v.  Mt.   Hermon 

Atl.  18,  68  A.  S.  R.  645;  McCarter  v.  Boys'  School,  216  Mass.  83,  103  N.  E. 

Hudson  County  Water  Co.,  70  N.  J.  87,  Ann.  Cas.  1915A  768,  49  L.R.A. 

Eq.  695,  65  Atl.  489, 118  A.  S.  R.  754,  (N.S.)    57;    Dumont   v.   Kellogg,   29 

10   Ann.   Cas.   116,  14  L.R.A.(N.S.)  Mich.  420,  18  Am.  Rep.  102;  Meng  v. 

197,  affirmed  in  209  U.  S.  349,  28  S.  Coffee,  67  Neb.  500,  93  N.  W.  713, 108 

Ct.  529,  52*  U.  S.  (L.  ed.)  828, 14  Ann.  A.  S.  R.  697,  60  L.R.A.  910;  Harris 

Cas.  560 ;  Brown  v.  Bowen,  30  N.  Y.  v.  Norfolk,  etc.,  R.  Co.,  153  N.  C.  542, 

519,    86    Am.   Dec.    406;    Clinton   v.  69  S.  E.  623,  138  A.  S.  R.  686,  31 

Myers,  46  N.  Y.  511,  7  Am.  Rep.  373;  L.R.A.(N.S.)  543;  Jones  v.  Conn,  39 

Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  Ore.  30,  64  Pac.  855,  65  Pac.  1068,  87 

303,  58  N.  E.  142,  79  A.  S.  R.  643,  A.  S.  R.  634,  54  L.R.A.  630;  Miller 

51  L.R.A.  687;  Harris  v.  Norfolk,  etc.,  v.  Miller,  9  Pa.  St.  74,  49  Am.  Dec. 

R.  Co.,  153  N.  C.  542,  69  S.  E.  623,  545;  Arminius  Chemical  Co.  v.  Land- 

138  A.   S.  R.  686,  31  L.R.A.(N.S.)  rum,  113  Va.  7,  73  S.  E.  459,  Ann.  Cas. 

543 ;  Miller  v.  Miller,  9  Pa.  St.  74,  49  1913D    1075,    38    LJLA.(N.S.)    272; 

Am.  Dec.  545;  Haupt's  Appeal,  125  Green  Bay,  etc,  Canal  Co.  v.  Kau- 

Pa.  St.  211, 17  Atl.  436,  3  L.R.A.  536;  kauna  Water  Power  Co.,  90  Wis.  370, 

Lord  v.  Meadville  Water  Co.,  135  Pa.  61  N.  W.  1121,  63  N.  W.  1019,  48  A. 

St.  122,  19  Atl.  1007,  20  A.  S.  R.  864,  S.  R.  937,  28  L.R.A.  443. 

8  L.R.A.  202 ;  Horn  v.  Miller,  142  Pa.  Note :  41  L.R.A.  738. 

St.  557,  21  Atl.  994,  9  L.R.A.  810  and  2.  Ulbricht  v.  Eufaula  Water  Co., 

note;   Clark  v.  Pennsylvania  R.   Co.,  86  Ala.  587,  6  So.  78,  11  A.  S.  R.  72, 

145  Pa.  St.  438,  22  Atl.  989,  27  A.  S.  4  L.R.A.  572;  Wiggins  v.  Muscupiabe 

?'  J}°U?^l7&S?  7'  J£ggei?.U2  JF?  !«*  ete->  Co->  113  Cal.  182,  45  Pac. 
L.  (S.  ( C.)  634,  27  Am.  Dec.  417;  Cole  160,  54  A.  S.  R.  337,  32  L.R.A.  667; 

M  7^0  ™g1nT  a  *  I  8£  Wadsworth  v-  Tillotson,  15  Conn.  366, 
205,  75  Pac.  376,  101 A.  S.  R.  962;  39  Am   Dec  391    Helfrich  v.  Catons_ 

Neilson  v.  Sponer,  46  Wash.  14,  89  ^u  w  t  c  '74  Md  0*9  90  Afi 
Pac.  155,  123  A.  S.  R.  910;  Embrey  v.  ^  2R  A  q  W  11*  ii  T  p  a  iit 
Owen,  6  Exch.  363,  20  L.  J.  Exch.  212,  }&£ -*'  w  iJPJ^iPli 
15  Jur.  633,  10  Eng.  Rul.  Cas.  179;'  g™*  ^Sft?0^^887'  ** 
White  v.  White,  [1906]  A.  C.  72,  75  JJ'  *•  ™7>  **  h'?'t\  6i*;  ^i"33  v' 
L.  J.  P.  C.  N.  S.  14,  94  L.  T.  N.  S.  64,  £onn'  **  2?\  32'  J?4  Pac*  855'  65 
3  British  Rul.  Cas.  552.  £?•  10^,  87  A.  S.  R.  634,  54  L.RJL 

Notes:  43  Am.  Dec.  275;  41  L.R.A.  63°- 
737.  3-  Turner  v.  James  Canal  Co.,  155 

1.  Charnock  v.  Higuerra,  111  CaL   Cal.  82,  99  Pac.  520,  132  A.  S.  R.  69, 
473,  44  Pac.  171,  52  A.  S.  R.  195,  32  17  Ann.   Cas.  820,  22  L.R.A.(N.S.) 
L.R.A.  190;  Rome  Ry.,  etc,  Co.  v.  401. 
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with  respect  to  the  water,  the  opportunity  afforded  thereby  to  divert 
and  use  the  water  upon  the  land,  the  natural  advantages  and  benefits 
resulting  from  the  relative  positions,  and  the  presumption  that  the 
owner  of  the  land  acquired  it  with  a  view  to  the  use  and  enjoyment  of 
these  opportunities,  advantages,  and  benefits.4  The  right  of  a  riparian 
owner  to  put  the  water  to  legitimate  uses  being  a  natural  right  is  not 
lost  by  mere  nonuser.*  It  has  been  held  that  while  one  may  have  ri- 
parian rights  in  a  stream  even  though  its  source  be  a  spring  upon  the 
land  of  another,  it  must  be  a  stream  that  was  wont  to  flow  from  time 
immemorial,  and  that  the  owner  of  land  upon  which  a  new  spring 
breaks  out  may  make  such  use  of  the  waters  as  he  pleases,  notwith- 
standing it  would,  if  unmolested,  cause  a  stream  to  flow  across  an* 
other's  land.  Any  other  rule  it  is  said  would  make  his  estate  in- 
voluntarily servient  to  a  use  to  which  it  was  not  subject  when  he  ac- 
quired it.* 

24.  Necessity  that  Use  Be  Reasonable.— It  is  well  settled  that  the 
right  of  a  riparian  owner  to  the  use  of  the  waters  of  a  stream  is  a 
qualified  and  not  an  absolute  right  of  property,9  and  that  as  between 
different  riparian  owners,  each  one  is  limited  to  a  reasonable  use  of 
such  waters,  with  due  regard  to  the  rights  and  necessities  of  all 
others  interested.8    It  is  the  common  right  of  all  to  have  the  stream 

4.  Charnock  v.  Higuerra,  111  Cal.  Ky.  44,  5  S.  W.  49,  9  A.  S.  R.  263; 
473,  44  Pac.  171,  52  A  S.  R.  195,  32  Stratton  v.  Mt.  Hermon  Boys'  School, 
L.RA.  190;  Turner  v.  James  Canal  216  Mass.  83,  103  N.  E.  87,  Ann.  Cas. 
Co.,  155  Cal.  82,  99  Pac.  520,  132  A.  1915A  768,  49  L.RA.(N.S.)  57;  Du- 
S.  R.  59,  17  Ann.  Cas.  823,  22  L.RA.  mont  v.  Kellogg,  29  Mich.  420,  18  Am. 
(N.S.)  401;  Mentone  Irrigation  Co.  v.  Rep.  102;  Clinton  v.  Myers,  46  N.  Y. 
Redlands  Electric  Light  etc.,  Co.,  155  511,  7  Am.  Rep.  373;  Garwood  v.  New 
Cal.  323,  100  Pac.  1082,  17  Ann.  Cas.  York  Cent.,  etc.,  R.  Co.,  83  N.  Y.  400, 
1222,  22  L.R.A.(N.S.)  382.  38  Am.  Rep.  462;  Harris  v.  Norfolk, 

5.  Hargrave  v.  Cook,  108  Cal.  72,  etc.,  R.  Co.,  153  N.  C.  542,  69  S.  E.  623, 
41  Pac  18,  30  L.R.A.  390;  Wharton  138  A  S.R.  686,  31L.R.A.(N.S.)  543; 
v.  Stevens,  84  la.  107,  50  N.  W.  562,  Cooper  v.  Williams,  4  Ohio  253,  22 
35  A  S.  R.  296,  15  L.R.A.  630;  Pills-  Am.  Dec.  745;  Scranton  Gas,  etc.,  Co. 
bury  v.  Moore,  44  Me.  154,  69  Am.  v.  Delaware,  etc.,  R.  Co.,  240  Pa.  St. 
Dec  91;  Townsend  v.  McDonald,  12  604,  88  Atl.  24,  47  L.R.A(N.S.)  710; 
N.  Y.  381,  64  Am.  Dec  508.  Rhodes  v.  Whitehead,  27  Tex.  .304,  84 

6.  Mason   v.   Yearwood,   58   Wash.  Am.  Dec  631. 

276,  108  Pac.  608,  30  L.R.A.(N.S.)  Notes:  43  Am.  Dec.  275;  41  L.R.A 

1158.  739. 

7.  Ulbricht  v.  Eufaula  Water  Co.,  8.  Ulbricht  v.  Eufaula  Water  Co., 
86  Ala.  587,  6  So.  78,  11  A.  S.  R.  72,  86  Ala.  587,  6  So.  78, 11  A.  S.  R.  72, 
4  L.R.A  572;  Eddy  v.  Simpson,  3  4  L.R.A.  572;  Tennessee  Coal,  etc.,  R. 
Cal.  249,  58  Am.  Dec.  408;  Kidd  v.  Co.  v.  Hamilton,  100  Ala.  252,  14  So, 
Laird,  15  CaL  161,  76  Am.  Dec  472;  167,  46  A.  S.  R.  48;  Eddy  v.  Simpson, 
Beidler  v.  Sanitary  Disk,  211  111.  628,  3  Cal.  249,  58  Am.  Dec.  408;Ferrea  v. 
71  N.  E.  1118,  67  L.R.A.  820;  Gehlen  Knipe,  28  Cal.  340,  87  Am.  Dec.  128; 
v.  Knorr,  101  la.  700,  70  N.  W.  757,  Charnock  v.  Higuerra,  111  Cal.  473, 
63  A.  S.  R.  416,  36  L.R.A.  697;  An-  44  Pac.  171,  52  A,  S.  R.  195,  32  L.R.A. 
derson  v.  Cincinnati  Southern  Ry.,  86  190;  People  v.  Truckee  Lumber  Co., 
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substantially  preserved  in  its  natural  size,  flow,  and  purity,  and  to 
protection  against  material  diversion  or  pollution.9    The  use  by  each 

116  Cal.  397,  48  Pac.  374,  58  A.  S.  R.  Salt  Co.,  164  N.  Y.  303,  58  N.  E.  142, 
183,  39  L.R.A.  581;  Gould  v.  Eaton,  7p  A.  S.  R.  643,  51  L.R.A.  687;  Harris 

117  Cal.  539,  49  Pac.  577,  38  L.R.A.  v.  Norfolk,  etc.,  R.  Co.,  153  N.  C.  542, 
181;  Mentone  Irrigation  Co.  v.  Red-  69  S.  E.  623,  138  A.  S.  R.  686,  31 
lands  Electric  Light,  etc.,  Co.,  153  Cal.  L.R.A.  (N.S.)  543;  Canton  v.  Shook, 
323,  100  Pac.  1082, 17  Ann.  Cas.  1222,  66  Ohio  St.  19,  63  N.  E.  600,  90  A. 
22  L.R.A.(N.S.)  382;  Hazard  Powder  S.  R.  557,  58  L.R.A.  637;  Jones  v. 
Co.  v.  Somersville  Mfg.  Co.,  78  Conn.  Conn,  39  Ore.  30,  64  Pac.  855,  65  Pac. 
171,  61  Atl.  519,  112  A.  S.  R.  144;  1068,  87  A.  S.  R.  634,  54  L.R.A.  630; 
Ferry  Pass  Inspectors',  etc.,  Ass'n  v.  Hoy  v.  Sterrett,  2  Watts  (Pa.)  327, 
Whites  River  Inspectors',  etc.,  Ass'n,  27  Am.  Dec.  313;  Wheatley  v.  Chris- 
57  Fla.  399,  48  So.  643,  22  L.R.A.  man,  24  Pa.  St.  298,  64  Am.  Dec.  657 ; 
(N.S.)  345;  White  v.  East  Lake  Land  Clark  v.  Pennsylvania  R.  Co.,  145  Pa. 
Co.,  96  Ga.  415,  23  S.  E.  393,  51  St.  438,  22  Atl.  989,  27  A.  S.  R.  710; 
A.  S.  R.  141;  Rome  R.,  etc.,  Co.  v.  Omelvany  v.  Jaggers,  2  HOI  (S.  C.) 
Loeb,  141  Ga.  202,  80  S.  E.  785,  Ann.  634,  27  Am.  Dec.  417;.  Cole  v.  Rich- 
Cas.  1915C  1023;  Evans  v.  Merri-  ards  Irrigation  Co.,  27  Utah  205,  75 
weather,  3  Scam.  (111.)  492,  38  Am.  Pac.  376,  101  A.  S.  R.  862;  Snow  v. 
Dec.  106 ;  Davis  v.  Getchell,  50  Me.  Parsons,  28  Vt  459,  67  Am.  Dec.  723 ; 
602,  79  Am.  Dec.  636;  Helfrich  v.  State  v.  Morse,  84  Vt.  387,  80  Atl.  189, 
Catonsville  Water  Co.,  74  Md.  269,  Ann.  Cas.  1913B  218  and  note,  34 
22  Atl.  72,  28  A.  S.  R.  245,  13  L.R.A.  L.R.A.(N.S.)  190;  Arminius  Chemical 

117  and  note;  Stratton  v.  Mt.  Hermon  Co.-  v.  Landrum,  113  Va.  7,  73  S.  E. 
Boys'  School,  216  Mass.  83,  103  N.  E.  459,  Ann.  Cas.  1913D  1075,  38  L.R.A.  . 
87,  Ann.  Cas.  1915A  768.  49  L.R.A.  (N.S.)  272;  Gaston  v.  Mace,  33  W. 
(N.S.)  57;  Dumont  v.  Kellogg,  29  Va.  14,  10  S.  E.  60,  25  A.  S.  R.  848, 
Mich.  420, 18  Am.  Rep.  102;  Red  River  5  L.R.A.  392;  Swindon  Waterworks 
Roller  Mills  v.  Wright,  30  Minn.  249,  Co.  v.  Wilts,  etc.,  Canal  Nav.  Co., 
15  N.  W.  167,  44  Am.  Rep.  194;  L.  R.  7  H.  L.  697,  45  L.  J.  Ch.  638, 
Crookston  Waterworks,  etc.,  Light  Co.  33  L.  T.  N.  S.  513,  24  W.  R.  284,  22 
v.  Sprague,  91  Minn.  461,  98  N.  Eng.  Rnl.  Cas.  226;  Mason  v.  Hill, 
W.  347,  99  N.  W.  420,  103  A.  5  B.  &  Ad.  1,  27  E.  C.  L.  11,  2 
S.  R.  525,  64  L.R.A.  977;  Craw-  N.  &  M.  747,  2  L.  J.  K.  B.  118,  39 
ford  Co.  v.  Hathaway,  67  Neb.  325,  Rev.  Rep.  354,  25  Eng.  Rul.  Cas.  382. 
93  N.  W.  781,  108  A.  S.  R.  647,  60  Notes:  43  Am.  Dec.  275;  123  A.  S. 
L.R.A.  889;  Meng  v.  Coffee,  67  Neb.  R.  912;  7  L.R.A.  613;  41  L.R.A.  737, 
500,  93  N.  W.  713,  108  A.  S.  R.  697,  738,  746. 

60  L.R.A.  910;  Giilis  v.  Chase,  67  N.       9.  Tennessee   Coal,   etc.,  R.   Co.  v. 

H.  161,  31  Atl.  18,  68  A.  S.  R.  645;  Hamilton,  100  Ala.  252,  14  So.  167, 

McCarter  v.   Hudson   County   Water  46  A.  S.  R.  48;  Katz  v.  Walkinshaw, 

Co.,  70  N.  J.  Eq.  695,  65  Atl.  489,  141  Cal.  116,  70  Pac.  663,  74  Pac.  766, 

118  A.  S.  R.  754,  10  Ann.  Cas.  116, 14  64  L.R.A.  236,  99  A.  S.  R.  35;  White 
LJl.A.(N.S.)  197;  affirmed  in  209  U.  v.  East  Lake  Land  Co.,  96  Ga.  415,  23 
S.  349,  28  S.  Ct.  529,  52  U.  S.  (L.  ed.)  S.  E.  393,  51  A.  S.  R.  141;  Walbridge 
828,  14  Ann.  Cas.  560;  Auger,  etc.,  v.  Robinson,  22  Idaho  236,  125  Pac. 
Silk  Dyeing  Co.  v.  East  Jersey  Water  812,  43  L.R.A. (N.S.)  240;  People  v. 
Co.,  88  N.  J.  L.  273,  96  Atl.  60,  L.R.A.  Hulbert,  131  Mich.  156,  91  N.  W.  211, 
1917F  1146;  Palmer  v.  Mulligan,  3  100  A.  S.  R.  588,  64  L.R.A.  265; 
Caines  (N.  Y.)  307,  2  Am.  Dec.  270;  Cowles  v.  Kidder,  24  N.  H.  364,  57 
Brown  v.  Bowen,  30  N.  Y.  519,  86  Am.  Am.  Dec.  287;  Strobel  v.  Kerr  Salt 
Dec.  406;  Clinton  v.  Myers,  46  N.  Y.  Co.,  164  N.  Y.  303,  58  N.  E.  142,  79 
51L  7  Am.  Rep.  373;  Strobel  v.  Kerr  A.  S.  R.  643,  51  L.R.A.  687;  Wheat- 
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must  therefore  be  consistent  with  the.  rights  of  the  others,  and  the 
maxim  of  sic  utere  tuo  ut  alienum  non  laedas  observed  by  all.10  Ac- 
cording to  the  old  and  familiar  rule,  every  man  must  so  use  his  own 
property  as  not  to  injure  that  of  his  neighbor;  and  the  fact  that  he 
has  invested  much  money  and  employs  many  men  in  carrying  on  a 
lawful  and  useful  business  upon  his  own  land  does  not  change  the 
rule  or  permit  him  permanently  to  prevent  a  material  portion  of  the 
water  of  a  natural  stream  from  flowing  over  the  land  of  a  lower  ri- 
parian owner,  or  so  to. pollute  the  rest  of  the  stream  as  to  render  it  unfit 
for  ordinary  use.11  Nor  does  the  joint  use  of  the  waters  of  a  stream  by 
several  riparian  proprietors  enlarge  their  rights,  in  a  suit  brought  by 
them  against  a  lower  riparian  proprietor.  The  question  as  to  each  is, 
whether  the  defendant  is  using  the  water  unreasonably  to  his  detri- 
ment11 If  any  person  claims  a  special  right  to  the  use  of  the  water, 
more  beneficial  to  himself  and  more  burdensome  to  the  riparian  pro- 
prietors above  or  below  than  what  maybe  called  the  natural  or  gen- 
eral right  to  the  reasonable  use  of  the  stream,  he  must  establish  such 
right  by  grant  or  prescription.1*  No  rule  can  fk  laid  down  as  to  what 
is  a  reasonable  use  which  will,  without  variation  or  qualification,  ap- 
ply to  the  facts  of  every  case,  but  the  reasonableness  of  the  use  depends 
on  the  circumstances  of  the  particular  case.14  In  determining  the 
question  it  is  proper  to  consider  the  use  intended;  its  extent,  dura- 
tion, necessity,  and  application ; 16  the  size  of  the  stream,  the  veloc- 
ity of  the  current,  the  nature  of  the  banks,  the  character  of  the  soil,16 

ley  v.  Chrisman,  24  Pa.  St  298,  64  Cash.  (Mass.)  191,  57  Am.  Dec.  85; 

Am*  Dee.  657.     And  see  infra,  par.  Thurber  v.  Martin,  2  Gray   (Mass.) 

30  et  seq.,  132  et  seq.  394,    61    Am.    Dec/  468;    Crookston 

10.  Peqple  v.  Truckee  Lumber  Co.,  Waterworks,  etc.,  Light  Co.  v. 
116  Cal.  397,  48  Pae.  374,  58  A.  S.  Sprague  91  Minn.  461,  98  N.  W.  347, 
R,  183,  39  L.R.A.  581;  Pixley  v.  Clark,  99  N.  W.  420,  103  A.  S.  R.  525,  64 
35  N.  Y.  520,  91  Am.  Dec.  72;  Strobel  L.RA.  977;  Jones  v.  Conn,  39  Ore. 
v.  Kerr  Salt  Co.,  164  N.  Y.  303,  58  30,  64  Pac.  855,  65  Pac.  1068,  87  A. 
N.  B.  142,  79  A.  S.  R.  643,  51  L.R.A.  S.  R.  634,  54  L.R.A.  630;  Snow  v. 
687;  Burwell  v.  Hobson,  12  Grat.  Parsons,  28  Vt.  459,  67  Am.  Dec  723; 
(Va.)  322,  65  Am.  Dec.  247.  Jacobs  v.  Allard,  42  Vt.  303,  1  Am, 

Note:  9  L.R.A.  810.  Rep.  331;  State  v.  Morse,  84  Vt.  387, 

11.  Strobel  v.  Kerr  Salt  Co.,  164  N.  80  Atl.  189,  Ann.  Cas.  1913B  218  and 
Y.  303,  58  N.  B.  142,  79  A.  S.  R.  643,  note,  34  L.R.A.(N.S.)  190. 

51  L.R.A.  687.  Note:  41  L.R.A.  738. 

12.  Mason  v.  Wbitney,  193  Mass.  15.  Gehlen  v.  Knoor,  101  la.  700,  70 
152,  78  N.  E.  881,  118  A.  S.  R.  488,  N.  W.  757,  63  A.  S.  R.  416,  36  L.R.A. 
7  L.R.A.(N.S.)   289.  697;  Davis  v.  Getchell,  50  Me.  602,  79 

13.  Thurber  v.  Martin,  2  Gray  Am.  Dec.  636;  Mason  v.  Whitney,  193 
(Mass.)  394,  61  Am.  Dec.  468.  Mass.  152,  78  N.  E.  881, 118  A.  S.  R. 

14.  White  ▼.  East  Lake  Lan*  Co.,  488,  7  L.R.A(N.S.)  289. 

96  Ga.  415,  23  S.  E.  393,  51  A.  S.  R.  16..  White  v.  East  Lake  Land  Co., 
141;  Gehlen  v.  Knorr,  101  la.  700,  70  96  Ga.  415,  23  S.  E.  393,  5}  A.  S.  R. 
N.  W.  757,  63  A.  S.  R.  416,  36  L.R.A.  141 ;  Gehlen  v.  Knorr,  101  la.  700,  70 
697;  Elliot  v.  Fitchburg  R.  Co.,  10   N.  W.  757,  63  A.  S.  R.  416,  36  L.R.A. 
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the  importance  and  necessity  of  the  use  claimed  by  one  party,  and  the 
extent  of  the  injury  caused  by  it  to  the  other;1'  climatic  condi- 
tions;18 the  uses  and  customs  of  the  neighborhood;19  convenience 
in  doing  business,  and  the  indispensable  public  necessity  of  cities  and 
villages  for  drainage.  It  is  also  material,  sometimes,  to  ascertain 
which  party  first  erected  his  works  and  began  to  appropriate  the  wa- 
ter.20 The  question  of  reasonable  use  is  generally  one  of  fact  for  the 
jury,1  but  whether  the  undisputed  facts,  and  the  necessary  inferences 
therefrom,  establish  an  unreasonable  use,  is  a  question  of  law.8  Thus 
when  the  diversion,  or  pollution,  which  is  treated  as  a  form  of  diver- 
sion, is  caused  by  a  new  and  extraordinary  method  of  using  the  water, 
hitherto  unknown  in  the  state,  and  such  method  not  only  permanent- 
ly diverts  a  large  quantity  of  water  from  the  stream,  but  also  renders 
the  rest  so  salt,  at  timed,  that  cattle  will  not  drink  it  unless  forced  to 
by  necessity,  fish  are  destroyed  in  great  numbers,  vegetation  is  killed, 
and  machinery  rusted,  it  has  been  held  that  such  use,  as  a  matter  of 
law,  is  unreasonable  anft  entitles  the  lower  riparian  owner  to  relief.* 

697;  Davis  v.  GetcheU,  50  Me.  602,  79  67;  Strobe!  v.  Kerr  Salt  Co.,  164  BT. 

Am.  Dec.  636 ;  Elliot  v.  Fitchburg  R.  Y.  303,  58  N.  E.  142,  79  A.  S.  R.  643, 

Co.,  10   Cush.    (Mass*.)    191,  57  Am.  51  L.R.A.  687;  Snow  v.  Parsons,  28 

Dec.  85;  Thurber  v.  Martin,  2  Gray  Vt.  459,  67  Am.  Dec  723. 
(Mass.)  394,  61  Am.  Dec.  468;  Har-       20.  Strobel  v.  Kerr  Salt  Co.,  164 

ris  v.  Norfolk,  etc.,  R.  Co.,  153  N.  C.  N.  Y.  303,  58  N.  E.  142,  79  A.  S.  R. 

542,  69  S.  E.  623,  138  A.  S.  R.  686,  643,  51  L.R.A.  687. 
31  L.R.A.(N.S.)  543;  Jones  v.  Conn,       1.  Hazard  Powder  Co.  v.  Somerville 

39  Ore.  30,  64  Pac.  855,  65  Pac.  1068,  Mfg.  Co.,  78  Conn.  171,  61  Atl.  519, 

87  A.  S.  R.  634,  54  L.R.A.  630.  112  A.  S.  R.  144;  Evans  ▼.  Merri- 

17.  Gehlen  v.  Knorr,  101  la.  700,  70  weather,  3  Scam.   (111.)  492,  38  Am. 

N.  W.  757,  63  A.  S.  R.  416,  36  L.R.A.  Dec  106;  Gillis  v.  Chase,  67  N.  H. 

.  697;  Davis  v.  GetcheU,  50  Me.  602,  79  161,  31  Atl.  18,  68  A.   S.  R.  645; 

Am.  Dec.  636;  Red  River  Roller  Mills  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y. 

v.  Wright,  30  Minn.  249,  15  N.  W.  303,  58  N.  E.  142,  79  A.  S.  R.  643,  51 

167,  44  Am.  Rep.  194;  Strobel  v.  Kerr  L.R.A.  687;  Jones  v.  Conn,  39  Ore.  30, 

Salt  Co.,  164  N.  Y.  303,  58  N.  E.  142,  64  Pac.  855,  65  Pac  1068,  87  A.  S. 

79  A.  S.  R.  643,  51  L.R.A.  687;  State  r.  e34,  54  L.R.A.  630;  Harrington 

v.  Morse,  84  Vt.  387,  80  Atl.  189,  Ann.  v.  Demaris,  46  Ore  111,  77  Pac  603, 

Cas-l™  218  and  note,  34  L.R.A.  82  p^.  14,  l.L.R.A.(N.S.)  756;  Law- 

( ifci  2*  t  p  a  7™  rie  v-  su*hy> 76  vt  ^ 56  AtL  no6' 

li    i    «  iiTti  u      »  104A.  S.R.927;Hazeltinev.Case,46 

Ann.  Cas.  1915A  768,  49  L.R.A.(N.S.)  ™-    And  **>  I™***.  **•  ™>  P- 

57.  449# 

19.  Thurber    v.    Martin,    2    Gray  a-  strobel  v«  Kerr  Salt  Co.,  164  N. 

(Mass.)  394,  61  Am.  Dec.  468;  Mason  *.  303,  58  N.  E.  142,  79  A.  S.  R.  643, 

v.  Whitney,  193  Mass.  152,  78  N.  E.  51  &»-A-  687;  Snow  v.  Parsons,  28 

881, 118  A.  S.  R.  488,  7  L.R.A.(N.S.)  Vt.459,  67  Am.  Dec  723. 

289 ;   Stratton  v.  Mt.  Hermon   Boys'  3.  Strobel  ▼.  Kerr  Salt  Co.,  164  N. 

School,  216  Mass.  83,  103  N.  E.  87,  Y.  303,  58  N.E.  142,  79  A.  S.  R.  643, 

Ann.  Cas.  1915A  768,  49  L.R.A.(N.S.)  5i  L.R.A.  687. 
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25.  Right  a*  Affected  by  Priority  of  Uses,  Prescription  or  Cove- 
nant— It  is  generally  held  that  prior  use  of  the  water  of  a  stream  is  not 
sufficient  to  give  an  exclusive  use,  except  where  the  doctrine  of  prior 
appropriation  has  been  adopted,4  or  where  the  priority  of  appropria- 
tion has  been  continued  for  a  period  of  time  and  under  circumstances 
such  as  would  be  requisite  to  establish  rights  by  prescription.*  The 
exclusive  enjoyment  of  water  by  a  riparian  owner  in  a  particular  way 
for  the  length  of  time  which  is  the  period  of  the  statute  of  limitations, 
enjoyed  without  interruption,  is  sufficient  to  raise  a  presumption  of 
title  as  against  a  right  in  any  other  person  which  might  have  been, 
but  was  not,  asserted.6  The  owners  of  adjacent  riparian  lands  may 
by  covenant  fix  the  use  and  enjoyment  by  the  respective  parties  of 
the  waters  of  a  stream  to  which  they  are  severally  entitled,  and  such  a 
covenant  made  by  the  owners  for  the  mutual  benefit  of  themselves, 
their  heirs  and  grantees,  runs  with  the  land  and  binds  not  only  the 
contracting  parties,  but  also  their  heirs  and  grantees,  although  in  sub- 
sequent deeds  of  the  respective  premises  no  mention  is  made  of  such 
covenant  or  of  the  rights  accruing  therefrom.7 

26.  Use  for  Domestic  Purposes;  Bathing  and  Swimming. — Each 
riparian  proprietor  has  an  equal  right  to  the  use  of  the  water  in  the 
stream  to  drink  and  for  the  ordinary  uses  of  domestic  life,8  even 
though  such  use  may  in  some  degree  lessen  the  volume  of  the  stream 

4.  Omelvany  v.  Jaggers,  2  Hill  L.  262,  33  LJ&A.  376;  Ferry  Pass  In- 
(S.  C.)  634*  27  Am.  Dec.  419;  Martin  specters',  etc,  Ass'n  v.  Whites  River 
v.  Bigelow,  2  Aikens   (Yt)   184,  16  Inspectors',  etc.,  Ass'n,  57  Fla.  399, 
Am.  Dec.  696.  48  So.  643,  22  L.R.A.(N.S.)  345;  Em- 
Note:  41  L.R.A.  743.  poria  v.  Soden,  25  Kan.  588,  37  Am. 

5.  Pillsbury  v.  Moore,  44  Me.  154,  Rep.  265;  Anderson  v.  Cincinnati 
69  Am.  Dec  91;  Dumont  v.  Kellogg,  Southern  Ry.,  86  Ky.  44,  5  S.  W.  49, 
29  Mich.  420,  18  Am.  Rep.  102;  9  A.  S.  R,  263;  Garwood  v.  New  York 
Townsend  v.  McDonald,  12  N.  Y.  381,  Cent,  etc,  R.  Co.,  83  N.  Y.  400,  38 
64  Am.  Dec  508;  Lapham  v.  Curtis,  Am.  Rep.  452;  Pierson  v.  Speyer,  178 
5  Vt.  371,  26  Am.  Dec  310.  For  a  N.  Y.  270,  70  N.  E.  799,  102  A.  S.  R. 
full  discussion  of  the  effect  of  appro-  499;  Canton  v.  Shock,  66  Ohio  St.  19, 
priation  or  prescription  as  conveying  63  N.  E.  600,  90  A.  S.  R.  557,  58 
the  right  to  the  exclusive  use  of  the  L.R.A.  637 ;  Jones  v.  Conn,  39  Ore.  30, 
waters  of  a  stream,  or  to  use  such  64  Pac  855,  65  Pac  1068,  87  A.  S.  R. 
waters  in  a  particular  manner,  see  634,  54  L.R.A.  630;  Haupt's  Appeal, 
infra,  par.  183  et  seq.,  208.  125  Pa.  St.  211, 17  Atl.  436,  3  L.R.A. 

6.  Alabama  Conaol,  Coal,  etc,  Co.  536;  Lord  v.  Meadville  Water  Co.,  135 
▼.  Turner,  145  Ala.  639,  39  So.  603,  Pa.  St.  122,  19  Atl.  1007,  20  A.  S.  R. 
117  A.  S.  R.  61.  And  see  cases  cited  864,  8  L.R.A.  202;  Clark  v.  Pennsyl- 
in  note  to  preceding  text.  And  see  Ad-  vania  R.  Co.,  145  Pa.  St.  438,  22  Atl. 
verse  Possession,  vol.  1,  p.  740.  989,  27  A.  S.  R.  710;  Cole  v.  Richards 

7.  Horn  v.  Miller,  136  Pa.  St.  640,  Irrigation  Co.,  27  Utah  205,  75  Pac 
20  Atl.  706,  9  L.R.A,  810  and  note.  376,  101  A.  S.  R.  962;  Neilson  v. 
See  infra,  par.  147.  Sponer,  46  Wash.  14,  89  Pac  155,  123 

8.  Tampa  Waterworks  Co.  v.  Cline,  A.  S.  R.  910. 

37  Fla.  586,  20  So.  780,  53  A.  S.  R.       Note:  9  Ann.  Cas.  1235. 
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or  affect  the  purity  of  the  water.9  This  right  extends  to  the  use  of  the 
water  ad  lavandum  et  potandum  both  by  the  owner  himself  and  all 
living  things  in  his  legitimate  employment.10  In  all  countries,  and 
under  all  circumstances,  water  is  necessary  for  the  support  of  human 
and  animal  life,  and  to  answer  the  demands  of  other  domestic  uses. 
Therefore,  the  law  denominates  its  use  for  such  purposes  as  natural, 
and  accords  to  it  preference  over  the  demands  of  irrigation  and  manu- 
facturing,11 and  it  is  generally  held  that,  if  need  be,  a  riparian  owner 
has  the  right  to  use  the  entire  flow  for  domestic  purposes.1*  There  is 
however  some  authority  to  the  effect  that  the  question  whether  the 
amount  of  water  taken  from  a  stream  for  use  in  a  house  is  wrongful 
depends  upon  its  quantity  in  relation  to  that  which  remains  in  the 
stream,  and  is  for  the  jury.18  Where  people  in  great  numbers  live  upon 
the  banks  of  a  stream,  as  they  do  in  large  cities,  the  collective  body 
of  the  citizens  has  the  same  right  as  the  individual,  but  of  course  in  a 
greatly  exaggerated  degree.14  The  right  to  a  reasonable  use  of  ripari- 
an waters  ordinarily  carries  with  it  the  right  to  bathe  and  swim  there- 
in.16   But  as  the  use  by  one  riparian  owner  depends  to  a  certain  ex- 

9.  Ferrea  v.  Knipe,  28  Cal.  340,  87  160,  54  A.  S.  R.  337,  32  L.R.A.  667; 
Am.  Dec.  128;  Wadsworth  v.  Tillotson,  Watkins  Land  Co.  v.  Clements,  98  Tex. 
15  Conn.  366,  39  Am.  Dec.  391 ;  Evans  578,  86  S.  W.  733,  107  A.  S.  R.  653, 
v.  Merriweather,  3  Scam.    (111.)   492,  70  L.R.A.  964. 

38  Am.  Dec.  106 ;  Emporia  v.  Soden,  12.  Tampa  Waterworks  Co.  v.  Cline, 

25  Kan.  588,  37  Am.  Rep.  265;  Ander-  37  Fla.  586,  20  So.  780,  53  A.  S.  R. 

son   v.    Cincinnati    Southern   Ry.,   86  262,  33  L.R.A.  376;  Evans  v.  Merri- 

Ky.  44,  5  S.  W.  49,  9  A.  S.  R.  263;  weather,  3  Scam.   (HI.)  492,  38  Am. 

People  v.  Hulbert,  131  Mich.  156,  91  Dec.    106;    Anderson    v.    Cincinnati 

N.  W.  211, 100  A.  S.  R.  588,  64  L.R.A.  Southern  Ry.,  86  Ky.  44,  5  S.  W.  49, 

265 ;  Garwood  v.  New  York  Cent,  etc.,  9  A.  S.  R.  263 ;  Stratton  v.  Mt.  Her- 

R.  Co.,  83  N.  Y.  400,  38  Am.  Rep.  452;  mon  Boy's  School,  216  Mass.  83,  103 

Jones  v.  Conn,  39  Ore.  30,  64  Pac.  N.  E.  87,  Ann.  Cas.  1915A  768,  49 

855,  65  Pac.  1068,  87  A.  8.  R.  634,  L.R.A.(N.S.)    57;   Clark  v.  Pennsyl- 

64  L.R.A.  630;  Clark  v.  Pennsylvania  vania  R.  Co.,  145  Pa,  St.  438,  22  AtL 

R.  Co.,  145  Pa.  St.  438,  22  Atl.  989,  989,  27  A.  S.  R.  710;  Rhodes  v.  White- 

27  A.  S.  R.  710.    And  see  infra,  par.  head,  27  Tex.  304,  84  Am.  Dec.  631; 

133.  Miner  v.  Qilmour,  12  Moo.  P.  C.  131, 

10.  Stein  v.  Burden,  29  Ala.  127,  65  7  W.  R.  328, 10  Eng.  Rul.  Cas,  195. 
Am.  Dec.  394;  Gould  v.  Eaton,  117  Notes:  46  A.  S.  R.  55;  41  L.R.A. 
Cal.  539,  49  Pac.  577,  38  L.R.A.  181;  740;  31  L.R.A.(N.S.)  543. 

Evans  v.  Merriweather,  3  Scam.  (111.)       13.  Note:  41  L.R.A.  740. 
492,  38  Am.   Dec.  106;   Garwood  v.       14.  Canton  v.  Shock,  66  Ohio  St.  19, 

New  York  Cent.,  etc.,  R.  Co.,  83  N.  Y.  63  N.  E.  600,  -90  A.  S.  R.  557,  58 

400,  38  Am.  Rep.  452;  Haupts'  Ap-  L.R.A.  637;  Haupts1  Appeal,  125  Pa. 

peal,  125  Pa.  St.  211,  117  Atl.  436,  3  St.  211,  17  Atl.  436,  3  L.R.A.  536. 
L.R.A.  536;  Lawrie  v.  Silsby,  76  Vt.       Note:  22  L.R.A.(N.S.)  386. 
240,  56  Atl.  1106,  104  A.  S.  R.  927.  And  see  Waterworks,  post. 

Note:  41  L.R.A.  739.  15.  People  v.    Hulbert,   131   Mich. 

11.  Bear  River,  etc.,  Min.  Co.  v.  156,  91  N.  W.  211,  100  A.  S.  R.  588, 
New  York  Min.  Co.,  8  Cal.  327,  68  64  L.R.A.  265;  State  v.  Morse,  84  Vt. 
Am.  Dec.  325 ;  Wiggins  v.  Muscupiabe  387,  80  Atl.  189,  Ann.  Cas.  1913B  218 
Land,  etc.,  Co.,  113  Cal.  182,  45  Pac.  and  note,  34  L.R.A.  (N.S.)  190. 
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tent  for  its  reasonableness  on  the  use  made  by  other  owners,1*  it  has 
been  held  that  bathing  and  swimming  in  a  stream  from  which  a  city, 
which  is  a  riparian  owner,  takes  its  drinking  water  is  an  unreasonable 
use  if  it  contaminates  the  stream,  or  in  circumstances  reasonably  to 
be  apprehended  may  do  so/  thereby  endangering  the  health  of  the 
-community,  and  that  such  use  may  be  prohibited  in  the  exercise  of 
the  police  power.1'  There  is,  however,  authority  to  the  effect  that 
such  a  use  is  a  reasonable  one  of  which  a  riparian  owner  cannot  be  de- 
prived through  the  exercise  of  the  police  power,  and  that  the  right  ia 
not  affected  by  the  fact  that  the  lower  proprietor  is  a  municipality  in- 
stead of  an  individual.18 

27.  Use  for  Artificial  Purposes  Generally;  Irrigation;  Mining;  Wa- 
ter Power;  Generation  of  Steam  and  Electricity. — By  the  common  law 
a  distinction  was  recognized  between  the  right  of  a  riparian  owner  to 
the  ordinary  use  of  the  water  for  supplying  his  natural  wants  for 
domestic  uses  and  for  cattle,  and  the  right  to  its  use  for  his  artificial 
wants,  such  as  pleasure  grounds,  manufacturing,  etc. ;  and  although, 
in  the  exercise  of  this  right,  the  superior  proprietor  might  make  any 
reasonable  use  of  the  flow  of  the  stream  for  all  domestic  purposes, 
irrespective  of  any  diminution  caused  thereby  to  the  injury  of  an 
inferior  proprietor,  he  could  not  exercise  the  right  for  any  extraor- 
dinary use  that  would  interfere  with  the  rights  of  the  inferior  pro- 
prietors, or  interrupt  the  regular  flow  of  the  stream,  if  thereby  he 
interfered  with  its  lawful  use  by  them.19  It  is,  however,  generally 
conceded  that  a  riparian  proprietor  has  the  right  to  make  an  extraor- 
dinary or  artificial  use  of  the  stream  and  the  water  composing  it, 
provided  that  by  such  use  the  water  is  not  forced  back  on  the  lands  of 
the  proprietor  above,  is  not  unreasonably  and  injuriously  precipitated 
on  the  lands  of  the  proprietor  below,  and  after  its  use  is  restored  with- 
out material  diminution,  and  before  it  leaves  the  lands  of  the  person 
diverting,  to  its  accustomed  channel.*0    In  an  arid  country,  water  for 

16.  See  supra,  par.  24.  108  A.  S.  R.  647,  60  L.R. A.  889 ;  Clark 

17.  State  v.  Morse,  84  Vt.  387,  80  v.  Pennsylvania  R.  Co.,  145  Pa.  St. 
JUL  189,  Jinn.  Cas.  1913B  218  and  438,  22  Atl.  989,  27  A.  S.  R.  710; 
note,  34  L.R.A.(N.S.)  190.  Neilson  v.  Sponer,  46  Wash.  14,  89 

18.  People  v.   Hulbert,   131    Micb.  Pac.  155,  123  A.  S.  R.  910. 

156,  91  N.  W.  211,  100  A.  S.  R.  588,  20.  Stein  v.  Burden,  29  Ala.  127,  65 

64  L.R. A.  265.  Am.  Dee.  394;  Tennessee  Coal,  etc., 

19.  Wiggins  v.  Muscupiabe  Land,  Co.  v.  Hamilton,  100  Ala.  252,  14  So. 
etc.,  Co.,  113  Cal.  182,  45  Pac.  160,  167,  46  A.  S.  R.  48  and  note;  Scran- 
54  A.  S.  R.  337,  32  L.R. A.  667;  Evans  ton  Gas,  etc.,  Co.  v.  Delaware,  etc.,  R. 
v.  Merriweather,  3  Scam.  (111.)  492,  Co.,  240  Pa.  St.  604,  88  Atl.  24,  47 
38  Am.  Dee.  106;  Anderson  v.  Cin-  L.R.A.(N.S.)  710;  Miner  v.  Gilmour, 
einnati  Southern  R.  Co.,  86  Ky.  44,  5  12  Moo.  P.  C.  131,  7  W.  R,  328,  10 
S.  W.  49,  9  A.  S.  R.  263;  Elliot  v.  En*.  Rnl.  Cas.  195. 

Fitcbbnrg  R.  Co.,  10  Cash.   (Mass.)       Notes:.  123  A.  S.  R.  912;  9  L.R.A. 
191,  57  JLm.  Dec.  85;  Crawford  Co.  v.  810. 
Hathaway,  67  Neb.  325,  93  N.  W.  781,       And  see  infra,  par.  80. 
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irrigation  may  become  a  natural  want  of  man,  as  exigent  as  when 
needed  for  domestic  purposes,  since  without  it  vegetation  would  cease 
and  the  sources  of  life  be  indirectly  destroyed,  and  accordingly  in 
some  of  the  states,  where  the  year  is  divided  into  one.  wet  and  one 
dry  season,  and  irrigation  is  necessary  to  successful  cultivation  of  the 
soil,  the  doctrine  of  riparian  ownership  has  by  judicial  decision  been 
modified,  or  rather  enlarged,  so  as  to  include  the  reasonable  use  of 
natural  water  for  irrigating  the  riparian  land,  although  such  use  may 
appreciably  diminish  the  flow  down  to  the  lower  riparian  proprietor.1 
The  right  to  the  use  of  water  for  purposes  of  irrigation,  both  under  the 
doctrine  of  riparian  rights  and  under  the  doctrine  of  prior  appro- 
priation, is  discussed  at  length  elsewhere  in  this  work,1  as  is  the  right 
to  the  use  of  water  for  mining  purposes.*  It  is  undoubtedly  the  right 
of  every  riparian  owner  to  use  the  water  of  the  stream  for  power  pur- 
poses,4 and  he  has  the  right  both  as  against  the  public  and  the 
upper  and  lower  owners  to  use  the  waters  of  a  floatable  stream  for  mill- 
ing purposes,4  where  his  dam  and  machinery  are  suited  to  the  size  and 
capacity  of  the  stream.0  The  right  to  use  the  water  of  such  streams 
for  milling  purposes  is  as  necessary  as  the  right  of  transportation.  In- 
deed, it  is  this  consideration  that  often  imparts  the  chief  value  to  the 
estate  of  the  riparian  proprietors,  and  without  which  it  would  have 
no  value  whatever  in  many  instances.7  The  grantee  of  a  mill  privi- 
lege, without  special  mention  of  water  rights,  takes  a  right  to  the 
actual  flow  of  the  stream,  subject  to  its  reasonable  use  by  upper  ri- 
parian owners,  but  he  is  not  entitled  to  the  exclusive  use  of  all  the 
water,  whether  needed  or  not  for  mill  purposes,  to  the  exclusion  of  a 
reasonable  use  by  other  riparian  proprietors.8  Where  there  are  upper 

1.  Bear  River,  etc.,  Water,  etc.,  Co.  637;  Rhodes  v.  Whitehead,  27  Tex. 
v.  New  York  Min.  Co.,  8  Cal.  327,  68  304,  84  Am.  Dec.  631;  State  v.  Ban- 
Am.  Dec.  325;  Wiggins  v.  Muscupiabe  croft,  148  Wis.  124,  134  N.  W.  330, 
Land,  etc.,  Co.,  113  Cal.  182,  45  Pac.  38  L.R.A.(N.S.)  526. 

160,  54  A.  S.  R.  337,  32  L.R.A.  667.  5.  Mentone  Irrigation  Co.  v.  Red- 

2.  See  Irrigation,  voL  15,  p.  442  lands  Electric  Light,  etc.,  Co.,  155  CaL 
et  seq.  323,  100  Pac.  1082, 17  Ann.  Cas.  1222, 

3.  See  Mines,  voL  18,  p.  1145  et  22  L.R.A.(N.S.)  382;  Gaston  v.  Mace, 
seq.  33  W.  Va.  14, 10  S.  E.  60,  25  A.  S.  R. 

4.  Bear  River,  etc.,  Water,  etc.,  Co.  848,  5  L.R.A.  392. 

v.  New  York  Min.  Co.,  8  Cal.  327,  68  6.  Pool  v.  Lewis,  41  Ga.  162,  5  Am. 

Am.  Dec.  325 ;  Mentone  Irrigation  Co.  Rep.  526 ;  Price  v.  High  Shoals  Mfg. 

v.  Redlands  Electric  Light,  etc.,  Co.,  Co.,  132  Ga.  246,  64  S.   E.  87,  22 

155  Cal.  323,  100  Pac.  1082,  17  Ann.  L.R.A.(N.S.)  684. 

Cas.  1222  and  note,  22  L.R.A.(N.S.)  7.  Gaston  v.  Mace,  33  W.  Va.  14, 10 

382;  Hazard  Powder  Co.  v.  Somerville  S.  E.  60,  25  A.  S.  R.  848,  5  Lit. A, 

Mfg.  Co.,  78  Conn.  171,  61  Atl.  519,  392;  State  v.  Bancroft,  148  Wis.  124, 

112  A.  S.  R.  144;  Palmer  v.  Mulligan,  134  N.  W.-  330,  38  L.R.A.(N.S.)  526. 

3  Caines  (N.  Y.)  307,  2  Am.  Dec.  270;  8.  Rome  R.,  etc.,  Co.  v.  Loeb,  141 

Canton  v.  Shock,  66  Ohio  St.  19,  63  Ga.  202,  80  S.  E.  785,  Ann.  Cas.  1915C 

N.  E.  600,  90  A.  S.  R.  557,  58  L.R.A.  ^23. 
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and  lower  proprietors  upon  a  natural  running  stream,  both  having 
manufactories  propelled  by  the  water  of  the  stfeam,  and  the  water  is 
insufficient  to  supply  the  needs  of  both,  each  one  has  a  right  to 
the  reasonable  use  of  the  water,  considering  all  the  circumstances. 
In  such  cases  the  water  of  the  stream  should  be  so  divided  and  used 
that  each  proprietor  shall  bear  his  fair  proportion  of  the  loss  caused  by 
the  shortage  of  water,  considering  all  the  circumstances  of  the  case.9 
It  is  a  question  for  the  jury  as  to  how  much  water  each  proprietor  on 
a  stream  shall  be  permitted  to  use  for  manufacturing  purposes.10 
The  use  of  water  for  the  generation  of  electric  power  has  also  been 
deemed  reasonable  as  not  being  injurious  to  the  lower  proprietor.11 
And  a  riparian  owner  adjacent  to  a  millpond,  by  virtue  of  the  grant 
in  its  deed  conveying  land  to  the  middle  of  the  original  stream,  is  en- 
titled to  the  reasonable  use  of  the  water  in  the  millpond  adjacent  to 
and  touching  land  upon  which  is  located  its  power  plant  for  the  pur- 
pose of  generating  electricity  and  power,  provided  such  use  does  not 
materially  interfere  with  the  mill  privileges  of  the  lower  riparian 
proprietor  in  the  reasonable  use  of  the  water  in  the  operation  of  the 
mill.18  Since  the  use  of  water  for  steam  power  entirely  consumes  it 
so  as  to  deprive  the  lower  owner  of  the  power  of  enjoying  it,  the  ques- 
tion of  the  right  to  make  such  use  of  it  depends  on  whether  the  quan- 
tity taken  corresponds  with  the  size  of  the  stream,  so  that  an  undue 
portion  of  the  water  flowing  in  the  stream  is  not  consumed  by  one 
owner.18  In  this  country  it  seems  well  settled  that  a  railroad  which  is 
a  riparian  owner  may  take  water  for  use  in  its  locomotive  engines, 
provided  the  quantity  taken  does  not  materially,  appreciably,  per- 
ceptibly, or  sensibly  reduce  the  volume  of  water  flowing  down  the 
stream,  but  if  it  materially  lowers  the  stream  it  is  liable  to  a  lower 
proprietor  who  suffers  a  substantial  injury  thereby.14  A  railroad  com- 
pany owning  land  on  a  stream  has  no  right  as  against  the  lower  ri- 

9.  Canton  v.  Shock,  66  Ohio  St.  19,  14.  Anderson  r.  Cincinnati  South- 
63  N.  E.  600,  90  A.  S.  R.  557,  58  ern  Ry.,  86  Ky.  44,  5  S.  W.  49,  9 
L.R.A.  637.  A.  S.  R.  263;  Garwood  v.  New  York 

10.  Pool  v.  Lewis,  41  Ga.  162, 5  Am.  Cent.,  etc.,  R.  Co.,  83  N.  Y.  400,  38 
Rep.  .526;  Evans  v.  Merriweather,  4  Am.  Rep.  452;  Harris  ▼.  Norfolk,  etc., 
111.  492,  38  Am.  Dec.  106.  R.  Co.,  153  N.  C.  542,  69  S.  E.  623, 

Note:  41  L.R.A.  739.  138  A.  S.  R.  686,  31  LJ5LA.(N.S.)  543 

11.  Mentone  Irrigation  Co.  v.  Red-  and  note;  Clark  v.  Pennsylvania  R. 
lands  Electric  Light,  etc.,  Co.,  155  Cal.  Co.,  145  Pa.  St  438,  22  AtL  989,  27 
323.  100  Pac.  1082, 17  Ann.  Cas.  1222,  A.  S.  R.  710. 

22  L.R.A.(N.S.)   382;  Rome  R.,  etc.,  Notes:  41  L.R.A.  741;  22  L.R.A. 

Co.  v.  Loeb,  141  Ga.  202,  80  S.  E.  785,  (N.S.)  385,  387;  31  L.R.A.(N.S.)  543. 

Ann.  Cas.  1915C  1023  and  note.  In  Elliot  v.  Fitchburg  R.  Co.,  10 

12.  Rome  R.,  etc.,  Co.  v.  Loeb,  141  Cush.  (Mass.)  191,  57  Am.  Dec.  85, 
Ga.  202,  80  S.  E.  785,  Ann.  Cas.  1915C  the  court,  after  saying  that  a  conten- 
1023  and  note.  tion  by  a  lower  proprietor  that,  in  an 

13.  Evans  v.  Merriweather,  4  HI.  action  against  a  railroad  company  for 
492,  38  Am.  Dee.  106.  taking  water  from  a  stream  for  its 
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parian  owners  to  pump  the  water  into  a  reservoir  several  miles  distant, 
for  general  railroad  purposes,  such  as  use  in  locomotives,  shops,  and 

stations.15 

28.  Rights  of  Opposite  Owners. — Opposite  riparian  owners  upon 
the  same  channel  have  a  common  and  equal  right  to  the  use  of  all 
the  water  flowing  in  that  channel  as  it  passes  their  opposite  lands.16 
While  each  owner  may  be  entitled  to  use  one  half  of  the  water  flow- 
ing in  the  stream  he  must  not  deprive  the  other  of  the  benefit  of  its 
flow  in  its  natural  channel  past  both  banks.17  The  property  in  the  wa- 
ter is  indivisible.  The  opposite  proprietors  must  see  it  as  an  entire 
stream  in  its  natural  channel  or  bed,  for  there  can  be  no  severance 
into  parts  in  its  use.18  So  the  owner  of  one  side  of  the  stream  cannot 
divert  his  share  of  the  water  from  the  stream.19  The  division  of  the 
waters  of  a  river  into  two  distinct  channels  by  an  island  entitles  the 
riparian  owners  on  each  channel  to  so  much  of  the  water  as  would 
naturally  flow  there  and  no  more.20  And  neither  has  the  right  to  do 
anything  by  sheer  dams,  or  by  widening  or  deepening  the  channel,  or 
by  any  other  means  to  cause  more  water  to  flow  through  that  channel 
than  would  naturally  flow  there.  The  quantity  of  water  to  which  a 
riparian  owner  is  entitled,  where  the  river  is  divided  into  unequal 
channels  by  an  island,  is  one  half  the  water  of  the  channel  on  which 
the  land  lies,  and  is  not  to  be  ascertained  by  taking  one  fourth  of  the 
water  in  both  channels.  Opposite  riparian  owners  where  a  river  is 
divided  by  an  island,  are  not  the  owners  of  the  main  shores,  but  each 
of  these  has  for  his  opposite  the  owner  of  the  shore  of  the  island  facing 
his  land.  And  all  existing  dams  in  one  of  the  channels  of  a  river  di- 
vided by  an  island  may  be  removed  by  the  owners  without  liability  to 
the  riparian  owners  on  the  other  channel,  although  the  restoration  of 
the  river  in  this  way  to  its  natural  condition  will  increase  the  flow  of 
water  therein. ;  If  the  volume  and  flow  of  water  be  limited,  the  use  by 

engines,   he  was  entitled   to  nominal  16.  Warren  v.  Westbrook  Mfg.  Co., 

damages,  was  founded  on  a  miscon-  86  Me.  32,  29  Atl.  927,  26  L.R.A.  284 

ception  and  presupposed  that  the  di-  and  note;  Olney  v.  Fenner,  2R.I.  211, 

version  of  any  portion  of  the  water  of  57  Am.  Dec.  711. 

a  running  stream  without  regard  to  17.  Parker  v.   Griswold,   17   Conn, 

the  fitness  of  the  purpose,  was  a  vio-  288,  42  Am.  Dee.  739 ;  Olney  v.  Fenner, 

lation  of  the  right  of  every  lower  pro-  2  R.  I.  211,  57  Am.  Dec.  711. 

prietor,  held  that  a  riparian  owner,  in  Note:  26  L.R.A.  285. 

the  absence  of  actual  and  perceptible  18.  Plumleigh  v.  Dawson,  1  Oilman 

damage  to  him  could  not  maintain  an  (HI.)  544,  41  Am.  Dec.  199. 

action  for  damages  against  a  railroad  Note:  26  L.R.A.  285. 

company  which,  upon  succeeding  to  the  19.  Blanchard  v.  Baker,  8  Greenl. 

rights  of  an  upper  proprietor,  was  us-  (Me.)  253,  23  Am.  Dec.  504. 

ing  part  of  the  water  of  the  stream  for  Note :  26  L.R.A.  285. 

use  in  its  locomotives  and  station.  20.  Warren  v.  Westbrook  Mfg.  Co., 

15.  Scranton  Gas,  etc.,  Co.  v.  Dela-  86  Me.  32,  29  Atl.  927,  26  L.R.A.  284 

ware,  etc.,  R.  Co.,  240  Pa.  St.  604,  88  and  note;  Crooker  v.  Bragg,  10  Wend. 

Atl.  24,  47  LJR.A.(N.S.)  710.  (N.  Y.)  260,  25  Am.  Dec.  555. 
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each  opposite  riparian  owner  may  be  limited  by  judicial  action  in 
proportion,  so  that  the  enjoyment  be  kept  equal,  like  the  right.1 

29.  Apportionment  and  Distribution  of  Water  Among  Proprie- 
tors.— The  courts  have  ample  authority  to  ascertain  the  relative  rights 
of  riparian  owners,  and  to  regulate  the  manner  of  using  the  water.8 
And  for  the  protection  of  the  rights  of  the  several  riparian  proprietors 
a  court  of  equity,  in  a  proper  case,  may  apportion  the  flow  of  the 
stream,  after  the  natural  wants  of  the  proprietors  have  been  satisfied, 
in  such  a  manner  as  may  seem  equitable  and  just  under  the  circum- 
stances.* 

V.  Interference  with  Flow 

*  ». 

In  General 

30.  Right  of  Riparian  Owner  to  Natural  Flow. — It  is  the  well  set- 
tled general  rule  that  a  riparian  proprietor  "has  a  right  to  have  the 
water  of  a  stream  flow  down  to  his  land  as  it  is  wont  to  run,  in  its 
natural  mode  and  course,  undiminished  in  quantity  and  unimpaired 
in  quality,4  unless  this  right  has  been  limited  or  destroyed  by  an 

1.  Warren  v.  Westbrook  Mfg.  Co.,  pa  Waterworks  Co.  v.  Cline,  37  Fla. 
86  Me.  32,  29  Atl.  927,     i  L.R.A.  284.  58#,  20  So.  780,  53  A.  S.  R.  262,  35 

2.  Ranlet  v.  Cook,  44  N.  H.  512,  84  L.R.A.  376 ;  Evans  v.  Merriweather,  3 
Am.  Dec.  92;  Watkins  Land  Co.  v.  Scam.  (111.)  492,  38  Am.  Dec.  106; 
dements,  98  Tex.  578,  86  S.  W.  733,  Plnmleigh  v.  Dawson,  1  Gilman  (111.) 
Iu7  A.  S.  R.  653,  70  L.R.A.  964.  544,    41    Am.    Dec.    199;    Gehlen    v. 

3.  Jones  v.  Conn,  39  Ore.  30,  64  Pac.  Knorr,  101  la.  700,  70  N.  W.  757,  63 
855,  65  Pac  1068,  87  A.  S.  R.  634,  54  A.  S.  R.  416,  36  L.R. A.  697 ;  Atchison, 
L.RJL  630 ;  Harrington  v.  Demaris,  46  etc.,  R.  Co.  v.  L  ,ig,  46  Elan.  701,  27 
Ore.  Ill,  77  Pac.  603,  82  Pac.  14,  1  Pac.  182,  26  A.  S.  R.  165;  Anderson 
L.R.A.(N.S.)   756.  v.  Cincinnati  Southern  Ry.,  86  Ky.  44, 

Note:  17  Ann.  Caa.  832.  5  S.  W.  49,  9  A.  S.  R.  263;  Warren  v. 

And  see  Irrigation,  vol.  15,  p.  454  Westbrook  Mft .  Co.,  86  Me.  32,  29 

etseq.  Atl.   927,   26   L.R.A.   284;   Mason   v. 

4.  United  States  v.  Rio  Grande  Whitney,  193  Mass.  152,  78  N.  E.  881, 
Dam,  etc.,  Co.,  174  U.  S.  690,  19  S.  118  A.  S.  R.  488,  7  L.R.A.(N.S.)  289; 
Ct.  770,  43  U.  S.  (L.  ed.)  1136;  Ul-  Stratton  v.  Mt.  Hermon  Boys'  School, 
bricht  v.  Eufanla  Water  Co„  86  Ala.  216  Mass.  83,  103  N.  E.  87,  Ann.  Cas. 
587,  6  So.  78, 11  A.  S.  R.  72,  4  L.R.A.  1915A  768,  49  L.R.A.(N.S.)  57;  Al- 
572  and  note;  Tennessee  Coal,  etc.,  R.  len  v.  Thornapple  Electric  Co.,  144 
Co.  v.  Hamilton,  100  Ala.  252,- 14  So.  Mich.  370,  108  N.  W.  79,  115  A. 
167, 46  A.  S.  R.  48  and  note;  Alabama  S.  R.  453;  Kansas  City,  etc ,  R. 
ConsoL  Coal,  etc.,  Co.  v.  Turner,  145  Co.  v.  Smith,  72  Miss.  677,  17  So. 
Ala.  639,  39  So.  603,  117  A.  S.  R.  61;  78,  48  A.  S.  R.  579,  27  L.R.A.  762; 
Kroeger  v.  Twin  Buttes  R.  Co.,  13  Crawford  Co.  v.  Hathaway,  67  Neb. 
Ariz.  348,  114  Pac.  553,  Ann.  Cas.  325,  93  N.  W.  781,  108  A.  S.  R.  647, 
1913E  1229 ;  Ferrea  v.  Knipe,  28  Cal.  60  L.R.A.  889 ;  Meng  v.  Coffee,  67  Net). 
340,  87  Am.  Dec.  128 ;  Hargrave  v.  500,  93  N.  W.  713,  108  A.  S.  R.  697, 
Cook,  198  Cal.  72,  41  Pac.  18,  30  60  L.R.A.  910 ;  Taggart  v.  Jaffrev,  75 
L.R.A*.  390;  Buddington  v.  Bradley,  N.  H.  473,  76  Atl.  123,  139  A.  S.  R. 
10  Conn.  213,  26  Am.  Dec  386;  Tarn-  729,  28  L.R.A.(N.S.)  1050;  Ten  Eyck 
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appropriation  and  adverse  use  therepf  by  some  other  person,  con- 
tinued sufficiently  long  to  create  a  right  in  the  adverse  holder.* 
This  right  of  the  riparian  proprietor  to  the  flow  of  the  water 
is  inseparably  annexed  to  the  soil,  and  passes  with  it  not  as  a  mere 
easement  or  appurtenant,  but  as  a  part  and  parcel  of  it  Use  does 
not  create,  and  disuse  cannot  destroy  or  suspend,  it.6  It  is  a  private 
property  right  in  the  proprietor  within  the  protection  of  the  con- 

v.  Delaware,  etc,  Canal  Co.,  18  N.  J.  Tacoma  Light,  etc,  Co.,  9  Wash.  576, 
L.  200,  37  Am.  Dec.  233;  Society,  etc.,  38  Pac.  147,  26  L.R.A.  425;  Benton 
v.  Morris  Canal,  etc.,  Co.,  1  N.  J.  Eq.  v.  Johncoz,  17  Wash.  277,  49  Pac. 
157,  21  Am.  Dec.  41;  McCarter  v.  495,  61  A.  S.  R>  912,  39  L.R.A.  107; 
Hudson  County  Water  Co.,  70  N.  J.  Monroe  Mill  Co.  v.  Menael,  35  Wash. 
Eq,  695,  65  Atl.  489,  118  A.  S.  487,  77  Pac.  813,  102  A.  S.  R.  905,  70 
R.  754,  10  Ann.  Cas.  116,  14  L.R.A.  L.R.A.  272;  Madson  v.  Spokane  Val- 
(N.S.)  197,  affirmed  in  209  U.  S.  ley  Land,  etc.,  Co.,  40  Wash.  414,  82 
349,  28  S.  Ct.  529,  14  Ann.  Cas.  560;  Pac.  718,  6  L.R.A.CN.S.)  257  and 
Crooker  v.  Bragg,  10  Wend.  (N.  Y.)  note;  Kalama  Electric  Light,  etc.,  Co. 
260,  25  Am.  Dec.  555;  New  York  Rub-  v.  Kalama  Driving  Co.,  48  Wash.  612, 
ber  Co.  v.  Rothery,  132  N.  Y.  293,  30  94  Pac.  469,  125  A.  S.  R.  948,  22 
N.  E.  841,  28  A.  S.  R.  575;  Smith  v.  L.R.A.(N.S.)  641;  Gaston  v.  Mace,  33 
Brooklyn,  160  N.  Y.  357,  54  N.  E.  787,  W.  Va.  14,  10  S.  E.  60,  25  A.  S.  R. 
45  L.R.A.  664;  Strobel  v.  Kerr  Salt  848,  5  L.R.A.  392;  Uhl  v.  Ohio  River 
Co.,  164  N.  Y.  303,  58  N.  E.  142,  79  R.  Co.,  56  W.  Va.  494,  49  S.  E.  378, 
A.  S.  R.  643,  51  L.R.A.  687;  Harris  107  A.  S.  R.  968,  3  Ann.  Cas.  201,  68 
v.  Norfolk,  etc.,  R.  Co.,  153  N.  C.  &2,  L.R.A.  138;  Pickens  v.  Coal  River 
69  S.  E.  623,  138  A.  S.  R.  686,  31  Boom,  etc.,  Co.,  58  W.  Va.  11,  50  S. 
L.R.A.(N.S.)  543;  Chicago,  etc.,  R.  E.  872,  6  Ann.  Cas.  285;  Green  Bay, 
Co.  v.  Groves,  20  Okla.  101,  93  Pac.  etc.,  Canal  Co.  v.  Kaukauna  Water 
755,  22  L.R.A.(N.S.)  802;  Cole  v.  Power  Co.,  90  Wis.  370,  61  N.  W. 
Missouri,  etc.,  R.  Co.,  20  Okla.  227,  94  1121,  63  N.  W.  1019,  48  A.  S.  R.  937, 
Pac.  540,  15  L.R.A.(N.S.)  268;  Jones  28  L.R.A.  443;  Priewe  v.  Wisconsin 
v.  Conn,  39  Ore.  30,  64  Pac.  855,  65  State  Land,  etc.,  Co.,  93  Wis.  534,  67 
Pac.  1068,  87  A.  S.  R.  634,  54  L.R.A.  N.  W.  918,  33  L.R.A.  645. 
630;  Morton  v.  Oregon  Short  Line  R.  Notes:  41  L.R.A.  737,  743,  746;  59 
Co.,  48  Ore.  444,  87  Pac.  151,  1046,  L.R.A.  334;  9  Ann.  Cas.  1235;  Ann. 
120  A.  S.  R.  827, .7  L.R.A.(N.S.)  344  Cas.  1915C  1026. 
and  note;  Kamm  v.  Normand,  50  Ore.  5.  Buddington  v.  Bradley,  10  Conn. 
9,  91  Pac.  448,  126  A.  S.  R.  698,  11  213,  26  Am.  Dec  386.  And  see  infra, 
L.R.A.(N.S.)  290;  Haldeman  v.  par.  195  et  seq. 
Bruckhart,  45  Pa.  St.  514,  84  Am.  Dec.  6.  Miller  v.  Madira  Canal,  etc.,  Co., 
511;  Olney  v.  Fenner,  2  R.  I.  211,  57  155  CaL"  59,  99  Pac.  502,  22  L.R.A. 
Am.  Dec.  711;  Omelvany  v.  Jaggers,  (N.S.)  391;  Tampa  Waterworks  Co. 
2  Hill  L.  (S.  C.)  634,  27  Am.  Dec.  417;  v.  Cline,  37  Fla.  686,  20  So.  780,  53 
Garrett  v.  McKie,  1  Rich.  L.  (S.  C.)  A.  S.  R.  262,  33  L.R.A.  376;  Wharton 
444,  44  Am.  Dec.  263 ;  Martin  v.  Bige-  v.  Stevens,  84  la.  107,  50  N.  W.  562, 
low,  2  Aikens  (Vt.)  184,  16  Am.  Dec.  35  A.  S.  R.  296, 15  L.R.A.  630;  Tillot- 
696;  Coalter  v.  Hunter,  4  Rand.  (Va.)  son  v.  Smith,  32  N.  H.  90,  64  Am.  Dee. 
58,  15  Am.  Dec.  726;  American  Loco-  355;  Benton  v.  Johneox,  17  Wash, 
motive  Co.  v.  Hoffman,  105  Va.  343, 54  277,  49  Pac.  495,  61  A.  S.  R.  912,  39 
S.  E.  25,  8  Ann.  Cas.  773,  6  L.R.A.  L.R.A.  107;  Gaston  v.  Mace,  33  W. 
(N.S.)  252;  Pickens  v.  Coal  River  Va.  14, 10  S.  E.  60,  25  A.  S.  R  848,  5 
Boom,  etc.,  Co.,  58  W.  Va.  11,  50  S.  L.R.A.  392. 
E.  872,  6  Ann.  Cas.  285;  Rigney  v.       Note:  4  L.R.A.  572. 
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stitutional  provision  that  private,  property  shall  be  forever  held 
inviolate,  subject  to  the  public  welfare,  and  shall  not  be  taken  for 
public  use  without  compensation  being  first  made.  The  properly 
consists,  not  in  the  water  itself,  but  in  the  added  value  which  the 
stream  gives  to  the  land  through  which  it  flows.  This  is  made  up 
of  the  power  which  may  be  obtained  from  the  flow  of  the  stream,  from 
the  increased  fertility  of  the  adjoining  fields  because  of  the  presence 
of  the  water,  and  of  the  value  of  the  water  for  the  uses  to  which  it  may 
be  put  The  right  to  the  continued  existence  of  these  conditions  is 
property,  to  protect  which  the  owner  may  resort  to  any  or  all  of  the 
instrumentalities  which  may  be  employed  for  the  protection  of  pri- 
vate property  rights.7  As  against  riparian  owners  below,  upper  pro- 
prietors are  entitled  to  haye  the  water  flow  from  their  lands  to  the 
same  extent,8  and  such  lower  owners  are'  bound  to  submit  to  receive  it 
though  it  floods  their  lands.*  The  effect  of  the  doctrine  of  prior  ap- 
propriation on  the  right  to  the  natural  flow  of  a  stream  is  discussed  at 
length  elsewhere  in  this  article.10 

31.  Limitations  on  Right. — The  general  rule  that  a  lower  'owner  is 
entitled  to  the  natural  flow  of  a  stream,11  if  strictly  construed  and  ap- 
plied, would  be  too  broad,  for  it  would  give  the  lower  proprietor  superi- 
or advantages  over  the  upper,  and  in  many  cases  give  him  in  effect  a 
monopoly  of  the  stream,12  and  it  is  accordingly  uniformly  held  that 
the  right  of  a  riparian  owner  to  the  natural  flow  of  the  stream  is  not 
an  absolute  right  to  the  flow  of  all  the  water  in  its  natural  state,  but 
is  subject  to  the  right  of  the  upper  owners  to  make  a  reasonable  use  of 
such  waters.1*    The  law  does  not  require  that  there  shall  be  no  dim- 

7.  Hodges  v.  Pine  Product  Co.,  135   Co.,  20  Okla.  227,  94  Pac.  540,  15 
Ga.  134,  68  S.  £.  1107,  21  Ann.  Cas.  L.R.A.(N.S.)  268. 

1052,  33   L.B.A.(N.S.)    74;    Kalama  10.  See  infra,  par.  166  et  seq.    And 

Electric  Light,   etc.,   Co.   v.  Kalama  see  Irrigation,  vol.  15,  pp.  444,  456 

Driving  Co.,  48  Wash.  612,  94  Pae.  et  seq. 

469, 125  A.  S.  R.  948,  22  L.R.A.(N.S.)  11.  See  supra,  par.  30. 

641.  12.  Dumont  v.   Kellogg,   29   Mich. 

8.  Bradbury  v.  Yandalia  Levee,  etc.,  420, 18  Am.  Rep.- 102. 
Disk,  236  I1L  36,  86  N.  E.  163, 15  Ann.*  Note:  41  L.R.A.  737. 

Cas.  904,  19  L.R.A.(N.S.)  991;  War*  13.  Ulbricht  v.  Eufaula  Water  Co., 

ren  v.  Westbrook  Mfg.  Co.,  86  Me.  32,  86  Ala.  587,  6  So.  78,  11  A.  S.  R.  72, 

29  Atl.  927,  26  KR.A.  284;  Stratton  v.  4  L.R.A.  572;  Tennessee  Coal,  etc.,  R. 

Mt  Hermon  Boys'  School,  216  Mass.  Co.  v.  Hamilton,  100  Ala.  252,  14  So. 

83,  103  K.  E.  87,  Ann.  Cas.  1915A  167,  46  A.  S.  R.  48;  Ferrea  v.  Knipe, 

768,  49  L.RJMN.S.)   57;  Townsend  28  Cal.  340,  87  Am.  Dec.  128;  Har- 

v.  McDonald,  12  N.  Y.  381,  64  Am.  grave  v.  Cook,  108  Cal.  72,  41  Pac.  18, 

Dec.  508;  Cooper  v.  Williams,  4  Ohio  30  L.R.A.  390;   Tampa  Waterworks 

253,  22  Am.  Deo.  745.    And  see  infra,  Co.  v.  Cline,  37  Fla.  586,  20  So.  780, 

par.  36  et  seq.  53  A.  S.  R.  262,  33  L.R.A.  376 ;  Evans 

9.  Allen  v.  Thornapple  Electric  Co.,  v.  Merriweather,  3  Scam.  (IU.)  492, 
144  Mich.  370,  108  K.  W.  79,  115  A.  38  Am.  Dec.  106;  Plumleigh  v.  Daw- 

8.  R.  453;  Cole  v.  Missouri,  etc.,  R.son,  1  Oilman  (IU.)  544,  41  Am,  Pec. 
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inution,  obstruction,  or  detention  whatever  by  the  riparian  proprie- 
tor/4 but  on  the  contrary  there  may  be  a  diminution  in  quantity  or  a 
retardation  or  acceleration  of  the  natural  flow,  indispensable  for  the 
general  and  valuable  use  of  the  water,  perfectly  consistent  with  the 
existence  of  the  common  right  The  diminution,  retardation,  or  ac- 
celeration not  positively  and  sensibly  injurious  by  diminishing  the 
value  of  the  common  right  is  implied  in  the  right  of  using  the 
stream.16 

32.  Changing  Course  of  Stream. — There  can  be  no  doubt  as  to  the 
right  of  a  landowner  to  divert  or  change  the  course  of  a  stream  flow- 
ing through  his  land,16  provided  he  returns  it  to  its  original  or  nat- 

109;  Dilling  v.  Murray,  6  Ind.  324,  63  912,  39.L.R.A.  107;  Arminios  Chemical 

Am.  Dec.  385;  Gehlen  v.  Knorr,  101  Co.  v.  Landrum,  113  Va.  7,  73  S.  E. 

la.  700,  70  N.  W.  757,  63  A.  S.  R.  416,  459,  Ann.  Cas.  1913D  1075,  38  L.R.A. 

36  L.R.A.  697;  Emporia  v.  Soden,  25  (N:S.)  272;  Gaston  v.  Mace,  33  W.  Va. 

Kan.  588,  37  Am.  Rep.  265 ;  Pillsbury  14,  10  S.  E.  60,  25  A.  S.  R.  848,  6 

v.  Moore,  44  Me.  154,  69  Am.  Dee.  91 ;  L.R.A.  592. 

Davis  v.  Getchell,  50  Me.  602,  79  Am.  Note:  4  L.R.A.  572. 

Dec.  636;  Kay  v.  Kirk,  76  Md.  41,  24  And  see  supra,  par.  23  ei  seq. 

Atl.  326,  35  A.  S.  R.  408 ;  Elliot  v.  14.  Evans  v.  Merriweather,  3  Seam. 

Fitchburg  R.   Co.,  10  Cush.    (Mass.)  (111.)  492,  38  Am.  Dec.  106 ;  Gehlen  v. 

191,  57  Am.  Dec.  85;  Mason  v.  Whit-  Knorr,  101  la.  700,  70  N.  W.  757,  63 

ney,  193  Mass.  152,  78  N.  E.  881,  118  A.  S.  R.  416,  36  L.R.A.  697;  Davis  v. 

A.   S.   R.  488,   7  L.R.A.(N.S.)    289;  Getchell,  50  Me.  602,  79  Am.  Dec.  636; 

Stratton  v.  Mt.  Hermon  Boys'  School,  Lancey  v.  Clifford,  54  Me.  487,  92  Am. 

216  Mass.  83, 103  N.  E.  87,  Ann.  Cas.  Dec.  561;  Elliot  v.  Fitchburg  R.  Co., 

1915A  768,  49  L.R.A.(N.SJ  57;  Du-  10  Cush.  (Mass.)  191,  57  Am.  Dec.  85; 

mont  v.  Kellogg,  29  Mich.  420,  18  Am.  Dumont  v.  Kellogg,  29  Mich.  420,  18 

Rep.  102;  Crawford  Co.  v.  Hathaway,  Am.  Rep.  102;  Meng  v.  Coffee,  67  Neb. 

67  Neb.  325,  93  N.  W.  781,  108  A.  S.  500,  93  N.  W.  713,  108  A.  S.  R.  697, 

R.  647,  60  L.R. A.  889 ;  Meng  v.  Coffee,  60  L.R.A.  910 ;  Clinton  ▼.  Myers,  46 

67  Neb.  500,  93  N.  W.  713,  108  A.  S.  N.  Y.  511,  7  Am.  Rep.  373;  Miller  v. 

R.  697,  60  L.R. A.  910 ;  Gilles  v.  Chase,  Miller,  9  Pa.  St.  74,  49  Am.  Dec.  545. 

67  N.  H.  161,  31  Atl.  18,  68  A:  S.  R.  Notes:  43  Am.  Dec.  275;  41  L.R.A. 

645 ;  Society,  etc.  v.  Morris  Canal,  etc.,  737,  746. 

Co.,  1  N.  J.  Eq.  157,  21  Am.  Dec.  41;  15.  Evans  v.  Merriweather,  3  Scam. 

Merritt  v.  Brinkerhoff,  17  Johns.  (N.  (111.)  492,  38  Am.  Dec.  106;  Plumleigh 

Y.)  306,  8  Am.  Dec.  404;  Cooper  v.  ▼.  Dawson,  1  Gilman  (I1L)  544,  41 
Williams,  4  Ohio  253,  22  Am.  Dec.  •  Am.  Dec.  199 ;  Gehlen  v.  Knorr,  101 

745;  Canton  v.  Shock,  66  Ohio  St.  19,  la.  700,  70  N.  W.  757,  63  A.  S.  R.  416, 

63  N.  E.  600,  90  A.  S.  R.  557,  58  36  L.R.A.  697;  Chandler  v.  Howland, 
L.R.A.  637;  Jones  v.  Conn,  39  Ore.  30,  7  Gray  (Mass.)  348,  66  Am.  Dec.  487; 

64  Pac.  855,  65  Pac.  1068,  87  A.  S.  R.  Gillis  v.  Chase,  67  N.  H.  161,  31  Atl. 
634,  54  L.R.A.  630;  Hoy  v.  Sterrett,  18,  68  A.  S.  R.  645;  Cliaton  v.  Myers, 
2  Watts  (Pa.)  327,  27  Am.  Dec.  313;  46  N.  Y.  511,  7  Am.  Rep.  373;  Miner 
Miller  v.  Miller,  9  Pa.  St.  74,  49  Am.  v.  Gilmour,  12  Moo.  P.  C.  131,  7  W. 
Dec.  545;   Clark  v.  Pennsylvania  R.  R.  328,  10  Eng.  RuL  Cas.  195. 

Co.,  145  Pa.  St.  438,  22  Atl.  989,  27  A.  Notes:  41  L.R.A.  737;  59  KR.A. 
S.  R.  710;  Rigney  v.  Tacoma  Light,  333,  334. 

etc.,  Co.,  9  Wash.  576,  38  Pac.  147,  26  16.  Mentone  Irrigation  Co.  v.  Red- 
L.R. A.  425 ;  Benton  v.  Johncox,  17  lands  Electric  Light,  etc,  Co.,  155  Cal. 
Wash.  277,  49  Pac.  495,  61  A.  S.  R.  323, 100  Pac.  1082, 17  Ann.  Cas.  1222. 
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ural  channel  before  it  reaches  the  land  of  the  lower  owner,17  and  it 
has  been  held  that  the  right  to  change  the  course  of  superabundant 
water  produced  by  freshets  is  not  less  clear  than  the  right  to  change 
the  course  of  the  ordinary  stream.18  One  who  changes  the  course  of  a 
stream  must,  however,  do  so  in  such  a  manner  as  will  not  injure  the 
adjoining  proprietor  either  above  or  below.19  He  must  not,  by  chang- 
ing the  direction  of  the  flow  of  the  stream,  so  increase  or  diminish  its 
velocity  as  to  cause  damage  to  the  land  of  the  adjoining  proprietor,  or 
impair  his  rightful  use  of  the  stream ;  nor  can  he  make  any  change  or 
diversion  of  the  stream,  though  on  his  own  land,  which  would  cause 
the  wasiiing  of  mud  and  debris  on  the  land  of  his  neighbor,  to  the 
injury  of  the  latter,  and  which  would  not  have  occurred  but  for  the 
change  in  the  current  of  the  stream.20    Where  for  his  own  purposes 

22L.R.A.(N.S.)  382;  Missouri  Pac.  R.  Va.  32,  57  S.  E.  564,  122  A.  S.  R. 

Co.  v.  Keys,  55  Kan.  205,  40  Pac.  275,  825  and  note,  10  L.R.A.(N.S.)  966. 

49  A.  S.  R.  249  and  note;  Kay  v.  Kirk,  Notes:    L.R.A.1916P  1292;   L.R.A. 

76  Md.  41,  24  Atl.  326,  35  A.  S.  Rw  1917C  1027,  1028. 

408;  Payne  v.  Kansas  City,  etc.,  R.  18.  Cook  v.  Seaboard  Air  Line  Ry., 

Co.,  112  Mo.  6,  20  S.  W.  322, 17  L.R.A.  107  Va.  32,  57  S.  E.  564,  122  A.  S.  R. 

628;  Railroad  Co.  v.  Carr,  38  Ohio  St.  825,  10  L.R.A.(N.S-)  966. 

448,  43  Am.  Rep.  428;  Tolle  v.  Cor-  19.  Mentone  Irrigation  Co.  v.  Red- 

reth,  31  Tex.  362,  98  Am.  Dee.  540;  lands  Electric  Light,  etc.,  Co.,  155  Cal. 

State  v.   Barker,   37   Utah   345,   108  323, 100  Pac  1082, 17  Ann.  Cas.  1222, 

Pac.  352,  27  L.R.A.(N.S.)  1138;  Can-  22  L.R.A. (N.S.)  382;  Kay  v.  Kirk,  76 

field  v.  Andrews,  54  Vt.  1,  41  Am.  Rep.  Md.  41,  24  Atl.  326,  35  A.  S.  R.  408; 

828;  Cook  v.  Seaboard  Air  Line  Ry.,  Roberts  ▼.  Claremont  Ry.,  etc.,  Co., 

107  Va.  32,  57  S.  E.  564, 122  A.  S.  R.  74  N.  H.  217,  66  Atl.  485, 124  A.  S.  R. 

825,  10  L.R.A.(N.S.)  966.  962;  Railroad  Co.  v.  Carr,  38  Ohio 

Notes:   L.R.A.1916F  1292;  L.R.A.  St.  448,  43  Am.  Rep.  428;  Cole  v.  Mis- 

1917C1027.  souri,  etc.,  R.  Co.,  20  Okla.  227,  94 

17.  Mentone  Irrigation  Co.  v.  Red-  Pac.  540,  15  L.R.A.(N.S.)  268;  Nor- 
lands Electric  Light,  etc.,  Co.,  155  Cal.  ton  v.  Volentine,  14  Vt.  239,  39  Am. 
323,  100  Pac.  1082, 17  Ann.  Cas.  1222,  Dec.  220;  Tuthill  v.  Scott,  43  Vt.  525, 
22  L.R.A.(N.S.)  382;  Plumleigh  v.  5  Am.  Rep.  301;  Canfield  v.  Andrews, 
Dawson,  1  Gilman  (111.)  544,  41  Am.  54  Vt.  1,  41  Am.  Rep.  828;  Gilson  v. 
Dec.  199 ;  Dilling  v.  Murray,  6  Ind.  324,  Delaware,  etc.,  Canal  Co.,  65  Vt.  213, 
63  Am.  Dec  385;  Missouri  Pae.  R.  Co.  26  Atl.  70,  36  A.  S.  R.  802;  Burwell 
v.  Keys,  55  Kan.  205,  40  Pac.  275,  49  v.  Hobson,  12  Grat.  (Va.)  322,  65 
A.  S.  R.  2*9  and  note;  Anderson  v.  Ama  Dec.  247;  Cook  v.  Seaboard  Air 
Cincinnati  Southern  R.  Co.,  86  Ky.  44,  Line  Ry    107  Va.  32,  57  S.  E.  564, 122 

0*  ™  ffi  41  a*  A?  S^fF  fl    A'  S*  R'  825>  10  L.R.A.(N.S.)  966. 
tP^a 1^1'$'      ™  tL32V£  A\S'       Notes:  41  L.R.A.  743;  36  L.RJL 
R.  408;  Roberts  v.  Claremont  R.,  etc.,    /Xrc  \  i-i«n.  t  t>  a  iM?r>  iaot 

Co.,  74  N.  H.  217,  66  Atl.  485    124  (N;S>  116£  T^m7CA1^w 

A.  S.  R.  962;  Clinton  v.  Myers,  46  /•    to.  .thf    duties    *nd    ^ilities 

N.  Y.  511,  7  Am.  Rep.  373;  Cooper  °*   Municipal    corporations   divestin* 

v.  Williams,  4  Ohio  253,  22  Am.  Dec.  na™ral  streams  into  artificial  channels, 

745;  Tolle  v.  Correth,  31  Tex.  362,  98  see  Municipal  Corporations,  vol.  19, 

Am.  Dec.  540 ;  Norton  v.  Volentine,  14  P«  1095. 

Vt.  239,  39  Am.  Dec.  220;  Canfield  v.       20.  Kay  v.  Kirk,  76  Md.  41,  24  Atl. 

Andrews,  54  Vt.  1,  41  Am.  Rep.  828;  326,  35  A.  S.  R.  408  and  note.    And 

Cook  v.  Seaboard  Air  Line  Ry.,  107  s«e  infra,  par.  52  et  seq. 
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the  owner  of  land  changes  the  course  of  a  stream,  he  must  use  due 
care  to  provide  the  stream  with  a  new  channel  of  sufficient  capacity 
to  carry  off  not  only  the  ordinary  flow  of  water,  but  also  such  high 
waters  as  may  reasonably  be  anticipated  from  heavy  and  protracted 
rains,  and  which  the  old  channel  was  capable  of  carrying  away  with- 
out damage  to  neighboring  property.1  And  the  fact  that  the  size  of 
the  artificial  channel  is  greater  than  that  of  the  old  channel  will  not 
relieve  from  liability  for  damages  caused  by  an  overflow,  if  the  new 
channel  is  constructed  in  such  a  manner  as  to  be  more  liable  to  over- 
flow, and  the  overflow  is  the  result  of  such  method  of  construction.8 
Irrespective  of  any  question  of  negligence  or  malice,  a  riparian  owner 
who,  by  his  willful  act,  diverts  the  waters  of  a  natural  stream  from  its 
accustomed  channel,  and  causes  them  to  flow  upon  the  lands  of  his 
neighbor,  is  liable  for  the  resulting  damages.*  An  upper  owner 
through  whose  lands  a  stream  flows  does  not  have  the  right  to  straight- 
en the  channel  in  order  to  prevent  overflows,  where  such  improve- 
ment will  so  accelerate  the  flow  as  seriously  to  injure  the  adjoining 
owner.4  Where  there  arfe  two  channels  an  owner  cannot  enlarge  one 
to  the  detriment  of  owners  on  the  other.5 

33.  Restoring  Stream  to  Original  Channel. — It  is  generally  held 
that  a  riparian  owner  may  restore  to  its  former  channel  a  stream 
which  has  formed  a  new  channel  upon  his  land,  providing  he  does 
so  within  a  reasonable  time  after  the  new  channel  is  formed,  and  be- 
fore the  interests  of  lower  riparian  proprietors  along  the  course  of  the 
old  channel  would  be  injuriously  affected  by  such  action  on  his  part.6 
And  he  may  turn  the  waters  of  such  stream  back  from  the  new  to  the 
old  channel,  without  being  required  first  to  clean  out  such  old  chan- 
nel, so  as  to  restore  it  to  the  depth  and  condition  it  was  in  before  the 
stream  changed  its  course.7  There  is,  however,  authority  to  the  effect 
that  a  riparian  owner  does  not  have  the  right  to  restore  a  stream  to  its 
original  channel  where  the  change  from  the  old  channel  has  been 

1.  Wilson  v.  Boise  City,  20  Idaho  Miss.  88,  54  So.  804,  33  L.R.A.(N.S.) 
133,  117  Pac.  115,  36  L.B.A.(N.S.)  804  and  note;  Johnk  v.  Union  Pac.  B. 
1158  and  note;  Garrett  v.  Beers,  97  Co.,  99  Neb.  763,  157  N.  W.  918, 
Kan.  255,  155  Pac  2,  L.R.A.1916F  L.R.A.1916F  403  and  note;  Morton 
1289  and  note.  v.  Oregon  Short  Line  R.  Co.,  48  Ore. 

2.  Note:  L.R.A.1916F  1293.  444,  87  Pac.  151,  1046,  120  A.  S.  R. 

3.  Hartshorn  v.  Chaddock,  135  N.  827,  7  L.R.A.(N.S.)  344;  Woodbury 
Y.  116,  31  N.  E.  997, 17  L.R.A.  426.       v.  Short,  17  Vt.  387,  44  Am.  Dec.  344; 

4.  Kay  v.  Kirk,  76  M<L  41,  24  AtL  Tuthill  v.  Seott,  43  Vt.  525, 5  Am.  Rep. 
326,  35  A.  S.  R.  408.  301. 

Note:  L.R.A.1917C  1027.  Note:  30  L.R.A.  82IJ. 

5.  Blanchard  v.  Baker,  8  Oreenl.  .  7.  Yazoo,  etc.,  R.  Co.  v.  Brown,  99 
(Me.)  253,  23  Am.  Dec  504.  Miss.  88,  54  So.  804,  33  L.R.A.(N.S.) 

Note:  41  L.R.A.  745.  804. 

6.  Yazoo,  etc.,  R.  Co.  v.  Brown,  99 
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slow  and  gradual.9  If  the  channel  of  a  stream  is  changed,  and  it 
is  permitted  to  flow  in  the  new  channel  until  the  upper  proprietor  has 
expended  money  and  made  improvements  upon  the  faith  of  its  con- 
tinuing in  its  changed  position,  the  owner  will  not  be*  permitted  •  to 
restore  it  to  its  former  channel.9  So,  where  the  other  proprietors  have 
constructed  roadways  across  the  former  channel,  have  erected  wind- 
mills and  pumps  in  order  to  replace  the  water  of  which  they  were  de- 
prived by  the  diversion;  and  where  the  old  channel  has  become  shal- 
low by  thfe  deposit  of  silt,  the  growth  of  vegetation,  and  other  means, 
the  channel  cannot  be  restored.10  The  time  within  which-  a  stream 
may  be  restored  to  its  original  channel  does  not  depend  upon  a  statute 
of  limitations  but  upon  whether  the  public  have  acted  with  justifica- 
tion on  the  belief  that  the  change  was  to  be  permanent,  and  have 
made  changes  in  their  property  in  reliance  on  that  belief.11  Even 
though  there  has  been  some  considerable  delay  before  the  stream  is 
ultimately  resorted  to  its  original  channel  by  an  upper  owner,  a  lower 
owner  cannot  complain,  if  the  upper  owner  proceeded  with  prompt- 
ness to  make  the  change  and  the  delay  was  due  to  the  ineffectual 
method  which  was  at  first  adopted  to  effect  the  change.12  A  lower 
riparian  proprietor  has  no  right  to  go  upon  an  upper  owner's  land 
without  consent,  and  restore  to  the  old  channel  waters  which  had 
been  suddenly  diverted  by  the  act  of  God  so  as  to  flow  elsewhere.  If 
this  were  not  so,  the  riparian  proprietor  would  hold  all  land  above 
him  in  extraordinary  and  perpetual  servitude.19  If  an  artificial  chan- 
nel is  substituted  for  a  natural  one,  or  if  *it  is  created  under  such  cir- 

8.  HinHe  v.  Avery,  88  la.  47,  55  Elmira,  207  N.  Y.  460,  101  N.  E.  158, 
N.  W.  77,  45  A.  S.  R.  224.  47  L.R.A.(N.&)  470,  it  was  held  that 

Note:  33  L.R.A.(N.S.)  804,  806.  a  municipal  corporation  that  is  given 

9.  Cloyes  v.  Middlebury  Electric  statutory  authority  over  its  roads  and 
Co.,  80  Vt.  109,  66  Atl.  1039, 11  L.R.A.  bridges,  and  to  clean  out  and  repair 
(N.S.)  693.  the  waterways  under  its  charge,  is  not 

Notes:  41  L.R.A.  750;  33  L.R.A.  liable  for  injury  to  a  mill  owner  who, 
^*a'^t**?4\        tt  •      *>  under   statutory   authority,   places   a 

^t^V^L^t^J0^^'  J?\C<hi?2   **m  «*°ss  a  stream  within  its  limits, 

St  aid  note  Which  had. be^  d6Clared  by  Sta^te  * 

^kw^  W1*  V'm*  Ri  pC°a"  olVchatnel  of  ^/^Ir^^hTd 

99  JNeb.  763,  157  N.  W.  918,  L.RA.  k«„™«o  m\*a  ^sti.   aau^I    :„   «,,„i,   „ 

1916F  403;  Woodbury  v.   Short,  17  become  Mf  with  debris,  in  such  » 

Vt.   387,   44  Am.   Dec.   344;    Cloyes  manner  w  to  cast  the  euirent  through 

▼.  Middlebury  Electric  Co.,  80  Vt.  109,  a  new  diaiinel,  against  a  bridge  abut- 

66  Atl.  1039,  11  L.R.A.(N.S.)  693.  ment>  and  to  threaten  to  undermine  it, 

Note :  41  L.R.A.  750.  the  effect  of  which  restoration  is  to 

12.  Yazoo,  etc.,  R.  Co.  v.  Brown,  99  interfere  with  the  flow  in  the  tailrace, 

Miss.  88,  54  So.  804,  33  L.R.A.(N.S.)  and  set  back  the  water  on  the  wheels. 

804;  Johnk  v.  Union  Pac.  R.  Co.,  99  13.  Wholey  v.  Caldwell,  108  Cal.  95, 

Neb.  763, 157  N.  W.  918,  L.R.A.1916P  41  Pac.  31,  49  A.  S.  R.  64,  30  L.RA. 

403.  820  and  note. 

Id   Chase-Hibbard  Milling  Co.   v.  Note:  33  L.R.A.(N.S.)  805. 
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cumstances  as  indicating  that  it  is  to  be  permanent,  riparian  rights 
may  attach  to  it.  If  such  change  is  made  by  joint  or  mutual  action  of 
riparian  proprietors,  the  rights  and  duties  with  respect  to  the  artificial 
channel  will  be  the  same  as  though  it  was  the  natural  one.14  Acqui- 
escence in  the  artificial  diversion  of  a  stream  from  its  natural  channel 
by  riparian  owners  below  the  point  of  diversion  for  many  years  is 
binding  on  them,  and  prevents  them  from  changing  the  flow  of  the 
stream  from  the  new  into  the  old  channel.16  •  So  one  who  has  taken 
the  water  from  the  original  channel,  and  has  continued  to  divert  and 
enjoy  it  for  a  period  beyond  the  statute  of  limitation  as  to  real  actions, 
cannot  afterwards  be  permitted  to  restore  it  to  its  original  state,  when 
it  will  have  the  effect  to  destroy  or  materially  injure  the  property  of 
those  through  or  by  .which  it  formerly  flowed,16  or  of  those  upon  the 
artificial  watercourses  who  have  acquired  by  long  user  the  right  to 
enjoy  the  water  there  flowing.17 

34.  Deflecting  Current. — One  consequence  of  the  interference  by 
an  upper  proprietor  with  the  flow  of  a  stream  may  be  to  deflect  the 
current  so  as  to  cast  it  directly  against  the  banks  of  the  lower  pro-: 
prietor,  the  inevitable  consequence  of  which  would  be  the  washing 
away  or  destruction  of  a  portion  of  his  land.  Such  action  on  the  part 
of  the  upper  proprietor  is  generally  held  to  be  wrongful,  even  though 
it  is  done  by  him  for  the  purpose  of  protecting  his  own  property.18 
So,  if  water  is  taken  out  of  a  stream,  it  cannot  be  returned  at  such  an 
angle  that  the  current  will  cause  injury  to  the  property  of  the  lower 
owner.19  And  one  proprietor  will  not  be  permitted  to  fill  out  in 
front  of  his  property  if  the  effect  will  be  to  change  the  current  of 
the  water  and  injure  the  banks  of  a  lower  or  an  opposite  proprietor.20 
The  rule  applies  not  only  to  piers  and  projections  from  the  shore,  but 
also  to  structures  placed  in  the  bed  of  the  stream.  Therefore,  a  rail- 
road company  will  be  liable  for  deflecting  a  current  to  the  injury  of  a 
lower  proprietor  by  the  construction  of  a  bridge  pier  in  the  river.1  The 
injury,  however,  must  be  one  that  could  reasonably  have  been  fore- 

14.  Cloyes  v.   Middlebury  Electric  70  N.  W.  1115,  65  A.  S.  R.  30,  37 

Co.,  80  Vt.  109, 66  AH.  1039, 11  L.R.A.  L.  R.  A.  285. 

(N.S.)  693.  18.  Note:  7  L.R.A.(N.S.)  344. 

16.  Matheson  v.   Ward,   24  Wash.  And  see  infra,  par.  42. 

407,  64  Pac.  520,  85  A.  S.  R.  955.  19.  Kay  v.  Kirk,  76  Md.  41,  24  Atl. 

16.  Mathewson  v.  Hoffman,  77  Mich.  326,  35  A.  S.  R.  408;  Gerrish  v. 
420,  43  N.  W.  879,  6  L.R.  A.  349 ;  Kray  Clough,  48  N.  H.  9,  97  Am.  Dec.  561, 
v.  Muggli,  84  Minn.  90,  86  N.  W.  882,  2  Am.  Rep.  165. 

87  A.  S.  R.  332,  54  L.R.A.  473;  Cloyes  Notes:    7    L.R.A.(N.S.)    344;    36 

v.  Middlebury  Electric  Co.,  80  Vt.  109,  L.R.A.(N.S.)  1160. ' 

66  Atl.  1039,  11  L.R.A.(N.S.)  693.  And  see  supra,  par.  59. 

Notes:  41  L.R.A.  750;  16  L.R.A.  20.  Note:  41  L.R.A.  744. 

(N.S.)  280.  1.  De  Baker  v.  Southern  California 

17.  Kray  v.  Muggli,  84  Minn.  90,  86  R.  Co.,  106  Cal.  257,  39  Pac  610,  46 
N.  W.  882,  87  A.  S.  R.  332,  54  L.R.A.  A.  S.  R.  237. 

473;  Smith  v.  Youmans,  96  Wis.  103,       Note:  7  L.R.A.(N.S.)  344. 
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seen,  and  so  there  is  no  liability  for  injuries  caused  by  a  flood  rushing 
through  an  opening  left  for  the  passage  of  logs.9 

35.  Acceleration  of  Flow  or  Increase  in  Quantity  of  Water. — With- 
out a  grant,  either  express  or  implied,  an  upper  owner  has  ordinarily 
no  right  to  accelerate  the  impelling  force  of  a  stream  of  running 
water,*  as  by  deepening  the  channel  or  removing  natural  obstructions 
therefrom,  to  the  injury  of  a  lower  owner.4  And  this  is  true  al- 
though there  be  no  damage  at  the  point  where  the  stream  enters  the 
lower  tract,  but  only  further  down.*  But  in  England  it  has  been 
held  that  a  riparian  owner  may  remove  shoals  from  the  stream  with- 
out liability  to  a  lower  owner  for  overflow  of  the  stream  by  the  hasten- 
ing of  the  flow.6  An  upper  riparian  owner  does  not  have  the  right 
suddenly  to  release  water  held  back  by  an  ice  jam,  to  the  injury  of  a 
lower  owner,  and  the  fact  that  such  action  is  necessary  to  protect  the 
land  of  the  upper  owner  does  not  relieve  him  from  liability.  Even 
though  the  upper  owner  is  a  railroad  company  and  its  roadbed  is  en- 
dangered, by  the  flood  waters  retained  by  the  jam,  its  liability  is  not 
relieved  by  the  necessity,  for  while  it  may  be  conceded  that  it  is  the 
imperative  duty  of  a  railroad  to  protect  its  roadbed  from  injury  or  de- 
struction, the  necessity  for  action  gives  it  no  right  to  turn  the  water 
resting  against  it  upon  the  proprietors  below,  to  their  injury.7  Dams, 
dikes,  embankments,  and  the  like  may  be  constructed  in  or  along 
floatable  streams  to  facilitate  their  use,  but  not  to  the  extent  of  injur- 
ing -the  riparian  proprietors  by  retarding  the  flow  of  the  water  or 
sending  it  down  in  increased  volume,  to  their  injury  or  at  times  when 
the  stream  would  not  otherwise  be  navigable.  And  this  rule  is  not 
changed  by  the  fact  that  a  stream  cannot  be  successfully  used  for 
logging  purposes  without  such  artificial  aids  to  navigation  on  the 
ground  of  necessity.8  So,  if  it  appears  that  a  dam  erected  by  a  mu- 
nicipality in  a  ditch  or  watercourse  not  only  tends  to  impede  the  flow 
of  water  through  the  ditch,  but  so  far  increases  the  flow^of  a  river 
with  which  the  ditch  is  connected  as  to  cause  injury  to  the  land  of  a 

• 

2.  Lehigh  Bridge  Co.  v.  Lehigh  Coal,  606. 

etc.,  Co.,  4  Rawle  (Pa.)   9,  26  Am.  Notes:  41  L.R.A.  746;  L.R.A.1917C 

Dec.  111.  1028. 

3.  Stein  ▼.  Burden,  29  Ala.  127,  65  5.  Grant  v.  Kuglar,  81  Ga.  637,  8 
Am.  Dec.  394;  McKee  v.  Delaware,  8.  £.  878,  12  A.  S.  R.  348,  3  L.R.A. 
etc.,  Canal  Co.,  126  N.  Y.  353,  26  N.  E.  606. 

305,  21  A.  S.  R.  740;  Jones  v.  Conn,  6.  Note:  41  L.R.A.  746. 

39  Ore.  30,  64  Pac.  855,  65  Pac.  1068,  7.  Wine  v.  Northern  Pac.  R.  Co., 

87  A.  8.  R.  634,  54  L.R.A.  630 ;  Kamm  48  Mont  200, 136  Pac.  387,  Ann.  Cas. 

v.  Normand,  50  Ore.  9,  91  Pac.  448,  1915D  1102,  49  L.R.A.(N.S.)  711  and 

126  A.  8.  R.  698, 11  L.R.A.(N.S.)  290;  note. 

Kauffman  v.  Griesemer,  26  Pa.  St.  407,  8.  Kamm  v.  Normand,  50  Ore.  9,  91 

67  Am.  Dec  437.  Pac  448,  126  A.  S.  R.  698,  11  L.R.A. 

Note:  41  L.R.A.  739.  (N.S.)  290.    And  see  Logs  and  Tot- 

4.  Grant  t.  Kuglar,  81  Ga.  637,  8  beb,  vol.  17,  p.  1137  et  seq. 
S.  E.  87%  12  A.  S.  R.  348,  3  L.R.A. 
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riparian  owner,  the  municipality  will  be  liable  to  a  lower  riparian 

owner  who  sustains  special  damage  on  account  of  such  increased  flow.* 

» 

Obstruction  and  Detention 

36.  In  General. — As  already  seen,  a  riparian  proprietor  has  the 
right,  inseparably  annexed  to  the  soil,  to  have  the  water  of  a  stream 
flow  to  and  from  his  land  as  it  is  wont  to  flow,  undiminished  in  quan- 
tity and  unimpaired  in  quality  so  far  as  is  consistent  with  the  right 
of  other  owners  to  make  a  reasonable  use  of  such  water,10  and  the 
obstruction  of  the  natural  course  of  a  stream  is  always  done  at  the 
risk  of  being  answerable  in  damages  to  him  who  sustains  a  loss  there- 
by.11 Any  sensible  or  essential  interference  with  the  flow,  if  wrongful, 
whether  attended  with  actual  damage  or  not,  is  an  actionable  nui- 
sance.12 Without  the  consent  of  the  other  proprietors  who  may  be 
affected  by  his  operations,  an  upper  proprietor  has  no  right  to  inter- 
rupt or  retard  the  natural  flow  of  the  water,  to  the  injury  of  lower 
owners,1*  nor  has  a  lower  proprietor  the  right  to  throw  the  water  back 
upon  the  proprietors  above,14  unless  he  has  acquired  the  right  to  do  so 

9.  Stimson  v.  Brookline,  197  Mass.  Delaware,  etc..  Canal  Co.,  125  N.  Y. 
568,  83  N.  E.  893,  125  A.  S.  R.  382,  353,  26  N.  E.  305,  21  A.  S.  R.  740; 
14  Ann.  Cas.  907,  16  L.ft.A.(N.S.)  Jones  v.  Conn,  39  Ore.  30,  64  Pac. 
280.  Generally  as  to  the  liability  of  855,  65  Pac  1068,  87  A.  S.  R.  634, 
municipal  corporations  for  the  obstruc-  54  L.RA.  630;  Morton  v.  Oregon 
tion  of  natural  -watercourses,  or  for  Short  Line  R.  Co.,  48  Ore.  444,  87 
the  diversion  of  a  natural  stream  into  Pac.  151,  1046,  120  A.  S.  R. .  827,  7 
an  artificial  channel,  see  Municipal  L.R.A.(N.S.)  344;  Trullinger  v.  Howe, 
Corporations,  vol.  19,  p.  1093  et  seq.  53  Ore.  219,  97  Pac.  548,  99  Pac.  880, 

10.  See  supra,  par.  30.  22     L.R.A.(N.S.)     545;     Rhodes     v. 

11.  Buddington  v.  Bradley,  10  Conn.  Whitehead,  27  Tex.  304,  84  Am.  Dee. 
213, 26  Am.  Dec.  386  and  note;  Hebron  631;  Davis  v.  Fuller,  12  Vt.  178,  36 
Gravel  Road  Co.  v.  Harvey,  90  Ind.  Am.  Dec.  334;  Uhl  v.  Ohio  River  R. 
192,  46  Am.  Rep.  199;  Pillsbury  v.  Co.,  56  W.  Va.  494,  49  S.  E.  378,  107 
Moore,  44  Me.  154,  69  Am.  Dec.  91;  A.  S.  R.  968,  3  Ann.  Cas.  201,  68 
Pixley  v.  Clark,  35  N.  Y.  520,  91  Am.  L.R.A.  138;  Pickens  v.  Coal  River 
Dec.  72.  Boom,  etc,  Co.,  58  W.  Va.  11,  50  S. 

12.  See  Nuisances,  vol.  20,  p.  401  E.  872,  6. Ann.  Cas.  285;  Greenock 
et  seq.    And  see  infra,  par.  45.  Corp.  v.  Caledonian  R.  Co.,   (1917) 

13.  Parker  v.  Griswold,  17  Conn.  A.  C.  (Eng.)  556,  Ann.  Cas.  1918A 
288,  42  Am.  Dec.  739;  O'Connell  v.  1103. 

East  Tennessee,  etc,  R.  Co.,  87  Ga.  246,  14.  Parker  v.   Griswold,  17  Conn. 

13  S.  E.  489, 27  A.  S.  R.  246, 13  L.RA.  288,  42  Am.  Dec  739;  Grant  v.  Kug- 

394;  Evans  v.  Merriweather,  3  Scam,  lar,  81  Ga.  637, 8  S.  E.  878, 12  A.  S.  R. 

(111.)  492,  38  Am.  Dec.  106  and  note;  348  and  note,  3  LJR.A.  606;  Stout  ▼. 

Plumleigh  ▼.  Dawson,  1  Oilman  (111,)  McAdams,  2  Seam.  (111.)  67,  33  Am. 

544,  41  Am.  Dec  199 ;  Cary  v.  Daniels,  Dec  441 ;  Hebron  Gravel  Road  Co.  v. 

8  Mete    (Mass.)    466,  41   Am.  Dec.  Harvey,  90  Ind.  192,  46  Am.  Rep. 

532;  Whitney  v.  Wheeler  Cotton-Mills,  199;  Heath  v.  Williams,  25  Me.  209, 

151  Mass.  396,  24  N.  E.  774,  7  L.RA.  43  Am.  Dec  265  and  note;  Pillsbury 

613  and  note;  Clinton  v.  Myers,  46  N.  v.  Moore,  44  Me.  154,  69  Am.  Dec  91; 

Y.  511.  7  Am.  Rep.  373;  McKee  v.  Cary  v.  Daniels,  8  Mete  (Mass.)  4669 
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by  grant,  license,  or  prescription.1*  A  lower  riparian  proprietor  has 
no  right  to  maintain  a  dam  which  will  back  water  upon  the  upper 
riparian  proprietor's  lands  in  time  of  freshets  or  prevent  its  flowing 
therefrom  to  his  injury,  though  at  ordinary  stages  of  water  such  dam 
will  not  occasion  any  injury.1'  Obstructions  cannot  be  placed  in  a 
watercourse,  even  if  it  is  already  so  obstructed  that  its  use  is  pre- 
vented.17 The  right  of  one  to  overflow  the  land  of  another  is  an 
easement,  and  an  interest  in  real  estate,  and  title  thereto  must  be  con- 
veyed by  grant,  and  established  by  proof  of  an  actual  grant,  or  of 
prescription,  from  which  a  .grant  will  be  inferred.18  Interference 
with  the  flow  of  a  stream  by  the  construction  of  a  railroad  or  other 
public  improvement  is  a  taking  of  property  for  which  compensation 
must  be  made,  but  such  compensation  is  to  be  settled  in  a  statutory 
proceeding,  and  therefore,  where  interference  with  a  stream  is  in  pur- 
suance of  legislative  authority  granted  for  the  purpose  of  constructing 
a  work  of  public  utility  on  making  compensation,  the  one  obstructing 
•the  stream  is  liable  to  an  action  for  only  such  injury  as  results  from 
the  want  of  due  skill  and  care  in  so  arranging  the  work  as  to  avoid 
any  danger  reasonably  to  be  anticipated  from  the  habits  of  the  stream 
and  its  liability  to  floods.1* 

37.  Dams  and  Booms  Generally. — A  man  may  build  a  dam  across  a 
stream  on  his  own  land,  provided  that  thereby  he  does  not  appreciably 
diminish  the  amount  of  water  which  should  naturally  flow  onto  the 
land  of  his  neighbor  below,  or  materially  affect  the  continuity  of  the 
flow,20  and  the  purpose  for  which  a  dam  is  erected  is  immaterial  so 
long  as  it  does  not  injure  other  proprietors  or  unreasonably  interfere 
with  the  public  easement,1  and  the  mere  fact  that  an  injury  re- 

41  Am.  Dee.  532;  Allen  v.  Thomapple  17.  Chapman  ▼.  Thames  Mfg.  Co., 

Electric  Co.,  144  Mich.  370, 108  N.  W.  13  Conn.  269,  33  Am.  Dec,  401. 

89,  115  A.  S.  E.  453;  Bassett  v.  Salis-  18.  Snowden  v.  Wilas,  19  Ind.  10, 

bury  Mfg.  Co.,  43  N.  H.  569,  82  Am.  81  Am.  Dec  370.    And  see  generally, 

Dec.  179;  Gerrish  v.  Clough,  48  N.  H.  Basements,  vol.  9,  p.  746  et  seq. 

9,  97  Am.  Dec.  561,  2  Am.  Rep.  165;  19.  See   Bridges,   vol.    4,   p.    237; 

Brown  v.  Bowen,  30  N.  Y.  519,  86  Eminent  Domain,  vol.  10,  pp.  79, 154; 

Am.  Dec.  406;  Clinton  v.  Myers,  46  Municipal  Corporations,  vol.  19,  p. 

N.  Y.  511,  7  Am.  Rep.  373;  Rhodes  1093  et  seq.;  Railroads,  vol.22,  p.  894. 

v.  Whitehead,  27  Tex.  304,  84  Am.  20.  Fisher  v.  Feige,  137  Cal.  39,  69 

Dec  631;  Davis  v.  Fuller,  12  Vt.  178,  Pac.  618,  92  A.  S.  R.  77,  59  L.R.A. 

36  Am.  Dec.  334;  Cloyes  v.  Middle-  333;  Watts  v.  Norfolk,  etc.,  R.  Co., 

bury  Electric  Co.,  80  Vt.  109,  66  Atl.  39  W.  Va.  196, 19  S.  E.  521,  45  A.  S. 

1039,  11  L.R.A.(N.S.)   693.  R.  894,  23  L.R.A.  674;  White  v.  White, 

15.  Rhodes  v.  Whitehead,  27  Tex.  [1906]  A.  C.  (Eng.)  72,  3  British 
304,  84  Am.  Dec.  631.  Rul.  Cas.  552. 

Note:  43  Am.  Dec.  276.  1.  Trullinger  v.  Howe,  53  Ore.  219, 

And  see  infra,  par.  37.  97  Pac.  548,  99  Pac.  880,  22  L.R.A. 

16.  Allen  v.  Thornapple  Electric  (N.S.)  545;  Jones  v.  Conn,  39  Ore. 
Co.,  144  Mich.  370, 108  N.  W.  89,  115  30,  64  Pac.  855,  65  Pac.  1068,  87  A. 
A.  S.  R.  453.  S.  R.  634,  54  L.R.A.  630. 
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suits  to  other  riparian  owners  from  the  construction  and  use  of  dams 
is  not  decisive  upon  the  question  as  to  whether  such  use  is  permissi- 
ble.2 The  erection  of  dams  is  injurious  in  some  degree  to  those  who 
have  mills  on  the  same  stream  below,  in  withholding  the  water,  and 
by  a  greater  evaporation  in  consequence  of  an  increased  surface ;  yet 
such  injuries  do  not  afford  a  ground  of  action.8  But  an  upper  owner 
is  not  making  a  reasonable  use  of  the  stream  and  therefore  incurs  lia- 
bility where  he  erects  a  dam  the  maintenance  of  which  will  virtually 
amount,  through  the  resulting  evaporation  or  percolation,  to  the  dry- 
ing up  of  the  stream,  to  the  injury  of  lower  owners,4  or  which  wili 
materially  interfere  with  the  flow  *  or  with  the  continuity  of  power  sup- 
plied by  the  stream  to  a  lower  proprietor.6  While  the  general  rule  un- 
doubtedly is  that  the  owner  of  a  dam  may  swell  the  water  of  a  stream 
or  pond,  in  its  natural  state,  up  to  his  neighbor's  line,7  still  his  use  of 
the  water  in  such  a  manner  as  to  inundate  or  overflow  the  lands  of  a 
riparian  proprietor  or  other  landowner  above,  without  having  ac- 
quired a  right  to  do  so,  is  certainly  contrary  to  the  maxim,  Sic  utere 
tuo  ut  alienum  non  laedas,  for  which  an  action  will  lie.8  This  rule 
is  not  confined  to  injuries  by  overflowing  alone,  but  extends  to  dam- 
ages caused  by  backwater  percolating  through  the  soil  upon  the  lands 
of  an  adjoining  proprietor.9  And  a  riparian  owner  is  liable  in  dam- 
ages for  raising  the  water  of  a  stream  above  its  natural  banks,  though 
he  prevent  its  overflow  by  embankments,  if  in  consequence  of  his  ac- 
tion the  water  percolates  through  the  natural  banks  and  his  land  so  as 
to  drown  the  adjoining  land  of  another.10  One  being  sole  seised  of 
mill  and  privileges  and  dam  cannot,  by  means  of  such  dam,  flow 
lands  above  him  owned  by  himself  and  another  in  common,  nor  can 
he  convey  to  his  grantee  the  right  to  do  so.11  So,  also,  if  one  erects  a 
dam  upon  his  own  land,  thereby  creating  a  stagnant  pond  or  pool, 

2.  Gehlen  v.  Knorr,  101  la.  700,  70  14  Ann.  Cas.  907,  16  L.R.A.(N.S.) 
N.  W.  757,  63  A.  S.  R.  416,  36  L.R.A.  280;  Trullinger  v.  Howe,  53  Ore.  219, 
697;  Davis  v.  Getchell,  50  Me.  602,  79  97  Pac.  545,  99  Pac  880,  22  LJUL 
Am.  Dec.  636;  Palmer  v.  Mulligan,  3  (N.S.)  545. 

Caines  (N.  Y.)  307,  2  Am.  Dec.  270.  Note:  35  L.R.A. (N.S.)  833. 

3.  Gehlen  v.  Knorr,  101  la.  700,  70  6.  Trullinger  v.  Howe,  53  Ore.  219, 
N.  W.  757,  63  A.  S.  R.  416,  36  L.R.A.  97  Pac.  548,  99  Pac  880,  22  L.R.A. 
697;   Palmer  v.   Mulligan,   3   Caines  (N.S.)  545. 

(N.  Y.)  307,  g  Am.  Dec.  270.  7.  Monongahela  Nav.  Co.  v.  Coon,  6 

Note:  59  L.R.A.  333.  Pa.  St.  379,  47  Am.  Dee,  474. 

4.  Ferrea  v.  Knipe,  28  Cal.  340,  87       Note:  57  Am.  Dec.  684. 

Am.  Dee.  128 ;  White  v.  East  Lake  8.  Ripka  v.  Sergeant,  7  Watts  &  S. 

Land  Co.,  96  Ga.  415,  23  S.  E.  393,  51  (Pa.)  9,  42  Am.  Dec.  214. 

A.  S.  R.  141;  Koopman  v.  Blodgett,  Note:  57  Am.  Dec.  685.                   i 

70  Mich.  610,  38  N.  W.  649,  14  A.  S.  9.  Note:  57  Am.  Dec.  685. 

R.  527.  10.  Pixley  v.  Clark,  35  N.  Y.  520, 

Note:  35  L.R.A.(N.S.)  833.  91  Am.  Dec.  72. 

5.  Stimson  v.  Brookline,  197  Mass.  11.  Hutchinson  v.  Chase,  39  Me.  508, 
568,  83  N.  E.  893,  125  A.  S.  R.  382,  63  Am.  Dec.  645.                                 , 
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injuring,  or  likely  to  injure,  the  health  of  persons  living  near,  an  ap- 
propriate remedy  will  be.  granted  against  the  nuisance.12  The  erec- 
tion of  a  dam  across  a  stream  in  such  a  manner  as  to  throw  the  water 
back  upon  the  plaintiff's  land,  being  a  wrongful  act,  will  render  the 
defendant  liable  for  any  injury  resulting  from  its  erection  and  main- 
tenance, such  as  stopping  a  floe  of  ice,  and  causing  it  to  interfere  with 
plaintiff's  mill.11  The  rule  is  well  settled  that  the  owner  of  a  dam 
must  use  reasonable  care  and  skill  in  so  constructing  and  maintaining 
it  that  it  will  not  be  the  means  of  injuring  another,  either  above  or 
below,  by  throwing  the  water  back,  or  being  incapable  of  resisting  it 
in  times  of  usual,  ordinary,  and  expected  floods,14  but  his  liability  ex- 
tends no  further,  and  he  is  not  held  responsible  for  inevitable  acci- 
dents, or  for  injuries  occasioned  by  extraordinary  -freshets  which  could 
not  be  anticipated  or  guarded  against.16  A  boom  company  is  liable 
in  damages  to  a  mill  owner,*  as  for  a  nuisance,  for  interfering  with  or 
preventing  the  working  of  the  mill  -by  obstructing  the  flow  of  the 
water  furnishing  the  power.16  It  has,  however,  been  held  that  a 
corporation,  authorized  by  the  legislature  to  construct  a  boom  in  a 
navigable  river,  is  not  liable  for  flowage  of  land  caused  by  an  extraordi- 
nary freshet,  not  reasonably  to  have  been  anticipated  and  guarded 
against,  although  to  some  extent  occasioned  by  the  boom,  the  boom 
having  been  properly  constructed.17 

38.  Effect  of  Legislative  Authority  or  Private  Grant  or  Reserva- 
tion; Prescriptive  Right. — A  legislative  anf1iority  to  do  ah  act  which 
will  naturally  result  ih  damages  to  private  property  must  be  coupled 
with  provisions  for  ascertaining  and  paying  such  damages  in  order 
to  protect  persons  acting  under  such  authority  from  liability  at  com- 
mon law,18  and  it  is  well  settled  that  the  mere  grant  by  a  legislature 
of  authority  to  erect  a  dam  will  not  entitle  the  grantee  to  set  the  water 
back  across  a  boundary  line.1*    Thus  it  has  been  held  thatxone  who  a&- 

12   Neal  v.  Henry,  Meigs   (Tenn.)  16.  Pickens   v.    Coal   Eiver    Boom, 

17,  33  Am.  Dee.  125.  etc.,  Co.,  58  W.  V&.  11,  50  S.  E.  872,  • 

Note :  57  Am.  Dec.  685.  6  Ann.  Cas.  285. 

13.  Cowles  v.  Kidder,  24  N.  EL  364,  17.  Borchardt  v.  Wausan  Boom  Co., 
67  Am.  Dec  287 1  Bell  v.  M'Clintock,  54  Wis.  107,  11  N.  W.  440,  41  Am. 
9  Watts  (Pa.)  119,  34  Am.  Dee.  507.  Rep.  12.     Generally  as  to  the  rights 

Note:  41  L.R.A.  749.  and  liabilities  of  boom  companies,  see 

14.  Proctor  v.  Jennings,  6  Nev.  83,  Logs  and  Timbbb,  vol.  17,  p.  1147  et 
3  Am.  Rep.  240;  Bell  v.  McClintock,   seq. 

9  Watts  (Pa.)  119,  34  Am.  Dec.  507;  18.  Lee  v.  Pembroke  Iron  Co.,  57 

McCoy  v.  Danley,  20  Pa.  St.  85,  57  Me.  481,  2  Am.  Rep.  59. 

Am.  Dec.  680;  Casebeer  v.  Mowry,  55  19.  Lee  v.  Pembroke  Iron  Co.,  57 

Pa.  St.  419,  93  Am.  Dec.  766;  Hunter  Me.  481,  2  Am.  Rep.  59;  Payne  v. 

v.  Pelham  Mills,  52  S.  G.  279,  29  S.  E.  Kansas  City,  etc.,  R.  Co.,  112  Mo.  6, 

727,  68  A.  S.  R.  904.  20  S.  W.  322,  17  L.R. A.  628 ;  Sinnick- 

Note:  57  Am.  Dec.  690.  son  v.  Johnson,  17  N.  J.  L.  129,  34 

15.  Note:  57  Am.  Dec.  690.  And  Am.  Dec.  184;  Crittenden  v.  Wilson,  5 
see  infra,  par.  40.  Cow.  (N.  T.)  165, 15  Am.  Dee.  462. 
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sumes,  under  color  of  legislative  authority,  to  overflow  an  ancient 
mill  "takes"  the  mill  and  privilege  as  ihe  owner  as  effectively  and 
directly  as  though  he  entered  on  the  premises  and  demolished  the 
building,  and  the  upper  owner  will  be  entitled  to  a  common  law 
remedy  if  no  statutory  remedy  is  found  applicable.90  An  act  authoriz- 
ing a  person  to  build  on  his  own  land  upon  a  river  which  is  a  highway, 
merely  protects  him  from  an  indictment  for  a  nuisance  in  obstruct- 
ing the  river;  but  if  in  building  his  dam  he  overflows  his  neighbor's 
land,  he  is  still  liable  to  an  action  therefor.1  Under  the  so-called  "mill 
acts,"  passed  by  the  legislatures  of  many  states  in  the  exercise  of  the 
power  of  eminent  domain,  dams  may  be  erected  and  the  lands  of  an- 
other flooded,  or  condemned  for  that  purpose,  upon  payment  of  dam- 
ages as  therein  provided.*  A  full  discussion  of  the  validity  and  effect 
of  these  acts  is  found  elsewhere  in  this  work.*  There  are  numerous 
decisions  to  the  effect  that  the  legislature  cannot  authorize  anyone  to 
construct  splash  dams  for  the  purpose  of  floating  logs  on  the  stream, 
the  operation  of  which  will  hold  back  the  current  of  the  river  at 
irregular  intervals,  so  as  to  obstruct  the  operation  by  a  riparian  owner 
of  his  power  plant,  without  making  compensation  to  hirji  for  the  ri- 
parian right  thus  interfered  with.4  The  right  of  the  owner  of  a  dam 
to  overflow  lands  of  another  above  or  below,  or  to  set  back  the  water 
on  an  upper  mill  privilege,  may  be  acquired  by  special  grant,  or  re- 
served in  a  conveyance  of  the  land,  like  any  other  easement.*  And 
where  one  being  the  owner  of  a  mill  and  dam,  and  also  of  land  above 
flowed  by  such  dam,  sells  the  mill  with  all  its  'privileges  and  appurte- 
nances, he  cannot  afterward  compel  the  grantee  to  remunerate  him 
for  the  injury  caused  by  such  flowing.  Such  grantee  would  have  the 
right  to  continue  such  dam  so  as  to  raise  the  same  head  of  water  as  the 
grantor  had  been  accustomed  to  raise  before  the  grant.*  A  riparian 
owner  may  through  lapse  of  time  acquire  a  prescriptive  right  to  main- 
tain a  dam  as  against  other  riparian  owners,7  but  not  as  against  the 

20.  Lee  v.  Pembroke  Iron  Co.,  57  52,  123  A.  S.  B.  262;  Brewster  v.  J. 

Me.  481,  2  Am.  Rep.  59.  .  &  J.  Rogers  Co.,  169  N.  Y.  73,  62  N." 

1.  Eastman  v.  Amoskeag  Mfg.  Co.,  E.  164,  58  L.R.A.  495;  Kalama  Elec- 
44  N.  H.  143,  82  Am.  Dec.  201.  Gen-  trie  Light,  etc.,  Co.  v.  Kalama  Driving 
erally  as  to  the  effect  of  a  legislative  Co.,  48  Wash.  612,  94  Pac.  469, 125  A. 
grant  as  a  justification  for  a  public  or  S.  R.  948,  22  L.RJL(N.S.)  641  and 
private  nuisance,  see  Nuisances,  vol.  note. 

20,  p.  499  et  seq.  '  5.  Note :  57  Am.  Dec.  688.    And  see 

2.  Note :  57  Am.  Dec.  690.  generally,  Easements,  voL  9,  p.  745 

3.  See  Eminent  Domain,  vol.  10,   et  seq. 

p.  54  et  seq.  6.  Hathorn  v.  Stinson,  10  Me.  224, 

4.  Thunder  Bay  River  Booming  Co.  25  Am.  Dec.  228.  And  see  Easements, 
v.  Speedily,  31  Mich.  336, 18  Am.  Rep.   vol.  9,  p.  803  et  seq. 

184;  Witheral  v.  Muskegon  Booming  7.  Wright  v.  Moore,  38  Ala.  593,  82 
Co.,  68  Mich.  48,  35  N.  W.  758,  13  A.  Am.  Dec.  731 ;  Cowell  v.  Thayer,  5 
S.  R.  325;  Garth  Lumber,  etc.,  Co.  v.  Mete.  (Mass.)  253,  38  Am.  Dec  400; 
Johnson,  151  Mich.  205,  115  N.  W.   Mills  v.  Hall,  9  Wend.  (N.  Y.)  315, 
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public*  The  right  thus  acquired  is,  however,  restricted  to  the  extent 
of  the  user.9  And  one  who  has  acquired  a  prescriptive  right  to  con- 
struct a  dam  on  a  stream  must,  nevertheless,  use  ordinary  care  and 
diligence  in  making  repairs  in  the  dam  so  as  not  to  injure  those  be- 
low.10 One  having  the  prescriptive  right  to  maintain  a  dam  may  re- 
pair and  tighten  it  and  use  the  water  in  a  more  economical  way,  so  as 
to  raise  and  keep  the  water  at  a  greater  height  on  an  adjacent  pro- 
prietor's land  than  has  been  usual  in  the  ordinary  condition  of  the 
dam  and  customary  use  of  the  water,  if  the  dam  itself  is  not  raised  and 
the  water  is  not  kept  at  a  higher  level  than  the  dam  was  formerly  ca- 
pable of  in  its  ordinary  operation  when  not  leaky.11  Where,  by  means 
of  a  dam,  a  stream  or  lake  has  been  raised  in  a  manner  to  indicate  that 
the  change  was  to  be  permanent,  and  other  riparian  owners  changed 
their  positions  relying  on  the  altered  condition,  the  one  making  the 
change  or  his  grantees  will  be  prevented  upon  principles  of  equity 
from  restoring  the  stream  or  lake  to  its  former  level.19 

39,  Bridges,  Trestles  and  Culverts. — Bridges,  trestles  or  culverts 
which  are  constructed  over  a  stream  must  be  so  built  and  maintained 
as  to  provide,  not  only  for  the  flow  of  all  water  that  can  be  carried 
in  the  channel,18  but  if  the  probabilities  are  that  the  stream  to  be 
crossed  will  at  times  overflow  its  banks,  there  is  as  much  occasion  to 
provide  an  outlet  for  the  surplus  water  as  for  that  which  is  confined 
within  the  channel.14  The  question  is  not  whether  sufficient  provi- 
sion has  been  made  for  the  escape  of  the  water  of  ordinary  floods,  but 
whether  there  was  provision  for  the  escape  of  the  water  of  such  un- 
usual or  extraordinary  floods  as  it  should  have  been  anticipated  would 

24  Am.  Dee.  160;' Weed  ▼.  Keenan,  60  35  N.  H.  569, 69  Am.  Dec.  560;  Ameri- 

Vt  74, 13  Atl.  804,  6  A.  S.  R.  93;  Gas-  can  Locomotive  Co.  v.  Hoffman,  105 

ton  v.  Mace,  33  W.  Va.  14,  10  S.  E.  Va.  343,  54  S.  E.  25,  8  Ann.  Cas.  773, 

60,  25  A.  S.  B.  848,  5  L.R.A.  392;  6  L.R.A.(N.S.)  252  and  note. 

Charnley  v.  Shawano  Water  Power,  Note:  28  L.R.A.(N.S.)  156. 

etc.,  Imp.  Co.,  109  Wifl.  563,  85  N.  W.  14.  Ohio,  etc.,  R.  Co.  v.  Thillman, 

507,  63  L.RA.  895  and  note.  143  111.  127,  32  N.  E.  529,  36  A.  S.  R. 

Note :  67  Am.  Dec.  689.  359 ;  Lake  Erie,  etc.,  R.  Co.  v.  Young, 

And  see  Logs  and  Timber,  vol.  17,  135  Ind.  426,  35  N.  E.  177,  41  A.  S.  R. 

p.  1142;  Nuisances,  vol.  20,  p.  498.  430;  Broadway  Mfg.  Co.  v.  Leaven- 

8.  Note:  53  L.R.A.  903.  And  see  worth  Terminal  R.,  etc.,  Co.,  81  Kan. 
Nuisangbs,  vol.  20,  pp.  498,  499.  616,  106  Pac  1034,  28  L.R.A.(N.S.) 

9.  Wright  v.  Moore,  38  Ala.  593,  82  156  and  n6te;  Cole  v.  Missouri,  etc.,  R. 
Am.  Dec.  731.  Co.,  20   Okla.  227,  94  Pac.  540,  15 

10.  Lapham  v.  Curtis,  5  Vt.  371,  26  L.R.A(N.S.)  268;  American  Locomo- 
Am.  Dec.  310.  tive  Co.  v.  Hoffman,  105  Va.  343,  54 

11.  Cowell  v.  Thayer,  5  Mete.  S.  E.  25,  8  Ann.  Cas.  773,  6  L.R.A. 
(Mass.)  253,  38  Am.  Dec.  400.  (N.S.)     252     and    note.      And    see 

12.  Smith  v.  Youmans,  96  Wis.  103,  Bridges,  vol.  4,  p.  237  et  seq. ;  High- 
70  N.  W.  1115,  65  A.  S.  R.  30,  37  ways,  vol.  13,  p.  115 ;  Municipal  Cor* 
L.RA.  285.  poration^  vol.   19,  p.   1093  et  seq.; 

13.  Johnson  v.  Atlantic,  etc.,  R.  Co.,  Railroads,  vol.  22,  p.  894  et  seq. 
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occasionally  occur  in  the  future,  because  they  had  occasionally  oc- 
curred after  intervals,  though  of  irregular  duration,  in  the  past.1*  If, 
after  the  original  construction  of  an  obstruction  and  prior  to  the  flood 
in  question,  other  floods  of  a  theretofore  unprecedented  character  oc- 
cur, demonstrating  the  faulty  construction  or  the  inadequacy  of  the 
waterway  left  by  the  obstruction,  a  new  standard  of  obligation  is 
erected  and  the  duty  arises  to  meet  the  new  conditions  thus  estab- 
lished.16 Failure  to  make  proper  provision  for  the  flow  of  water  under 
a  bridge  or  culvert  has  been  held  to  impose  liability  although  such 
bridge  or  culvert  may  be  constructed  according  to  approved  princi- 
ples of  engineering ;  the  fact  that  it  does  materially  obstruct  the  flow 
being  held  to  be  in  itself  evidence  that  it  was  not  properly  con- 
structed, regardless  of  the  principles  on  which  it  was  built17 

40.  Duty  to  Anticipate  Extraordinary  and  Unprecedented  Floods. 
— The  law  does  not  hold  any  one  to  the  exercise  of  extraordinary  pre- 
vision, and  a  person  obstructing  a  natural  watercourse  by  the  erection 
of  a  bridge,  dam,  railroad  embankment,  or  other  structure,  is  not  re- 
quired to  build  in  anticipation  of  or  preparation  for  floods  or  freshets 
which  are  not  only  extraordinary  but  unprecedented,  and  cannot  rea- 
sonably be  foreseen,  such  a  flood  being  in  contemplation  of  law  an 
"act  of  God."  18  It  has  been  held  that  there  is  no  liability  where  the 
flood  is  extraordinary  and  unprecedented,  although  the  structure  is 
nof  sufficient  to  withstand  ordinary  floods,  if  it  appears  that  the  dam- 
age would  have  occurred  had  the  structure  been  sufficient  to  provide 

15.  WiUson  v.  Boise  City,  20  Idaho    Co.  v.  Turner,  145  Ala.  639,  39  So.  603, 
133,  117   Pac.  115,  36  L.R.A.  (N.S.)    117  A.  S.  R.  61;  Wilson  v.  Boise  City, 

'   1158;  Ohio,  etc.,  R.  Co.  v.  Ramey,  139  20  Idaho  133,  117  Pac.  115,  36  L.R.A. 

HI.  9,  28  N.  E.  1087,  32  A.  S.  R.  176;  (N.S.)    1158;    Ohio,   etc.,   R.    Co.   v. 

Garrett  v.  Beers,  97  Kan.  255, 155  Pac.  Thillman,  143  111.  127,  32  N.  E.  529, 

2,  L.R.A.1916F  1289;  Fairbury  Brick  36  A.  S.  R.  359;  Kansas  City,  etc.,  R. 

Co.  v.  Chicago,  etc.,  R.  Co.,  79  Neb.  Co.  v.  Smith,  72  Miss.  677,  17  So.  78, 

854,  113  N.  W.  535,  13  L.R.A.(N.S.)  48  A.  S.  R.  579,  27  L.R.A.  762;  Proc- 

542;  Hartshorn  v.  Chaddock,  135  N.  tor  v.  Jennings,  6  Nev.  S3,  3  Am.  Rep. 

Y.  116,  31  N.  E.  997,  17  L.R.A.  426;  240;    Lehigh    River    Bridge    Co.    v. 

Jefferson  v.  Hicks,  23  Okla.  684,  102  Lehigh  Coal,  etc.,  Co.,  4  Rawle  (Pa.) 

Pac.  79,  24L.R.A.(N.S.)  214;  Chicago,  9,  26  Am.  Dec.  Ill;  Bell  v.  McClin- 

etc,  R.  Co.  v   McKone,  36  Okla.  41,  tock,  9  Watts  (Pa.)  119,  34  Am.  Dec, 

127  Pac.  488,  42  L.R.A. (N.S.)   709;  507;  Egan  v.  Central  Vermont  R.  Co., 

Greenock  Corp.  v.  Caledonian  R.  Co.,  81  Vt.  141,  69  Atl.  732,  130  A.  S.  R. 

[1917]  A.  C.  (Eng.)  556,  Ann.  Cas.  1031,  16  L.R.A.(N.S.)  928;  American 

191 8 A  1103  and  note.  Locomotive  Co.  v.  Hoffman,  105  Ya. 

Notes:  8  Ann.  Cas.  778;  Ann.  Cas.  343,  54  S.  E.  25,  8  Ann.  Cas.  773,  6 

1918A  1118.  L.R.A.(N.S.)  252  and  note. 

16.  Note:  Ann.  Cas.  1918A  1119.  Notes:  57  Am.  Dec  690;  28  L.R.A. 

17.  Fairbury  Brick  Co.  v.  Chicago,  (N.S.)   157;  4  Amu  Cas.  718;  Ann. 
etc.,  R.  Co.,  79  Neb.  854,  113  N.  W.  Cas.  1918A  1115. 

535,  13  L.R.A.(N.S.)  542.  And  see  Bridges,  vol  4,  p.  237  et 

Note:  28  L.R. A. (N.S.)  157.  seq.;   Municipal   Corporatioks,   vol. 

18.  Alabama  Consolidated  Coal,  etc.,   19,  p.  1094;  Railroads,  vol.  22,  p.  138. 
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for  ordinary  freshets.19  Some  courts  have  attempted  to  fix  the  mean- 
ing of  "extraordinary"  in  relation  to  the  frequency  of  occurrence, 
holding  that  such  floods  as  are  not  of  annual  occurrence  are  extraordi- 
nary and  the  act  of  Cod,  but  the  true  rule  would  seem  to  be  that 
the  mere  fact  that  the  flood  does  not  occur  annually  will  not  make  it 
an  extraordinary  one,  if  from  the  climatic  conditions  and  the  charac- 
ter of  the  country  it  is  likely  to  occur,  and  has  been  known  to  oc- 
cur, with  sufficient  frequency  to  warn  those  living  in  the  vicinity  that 
it  may  occur  at  any  time.*0  While  it  is  the  general  rule  that  where 
rains  are  so  unprecedented,  and  the  flood  caused  thereby  so  extraor- 
dinary, that  they  are  in  legal  contemplation  the  act  of  God,  one  ob- 
structing a  natural  watercourse  will  not  be  held  liable,  it  must  appear, 
in  order  to  give  immunity  under  that  rule,  that  the  act  of  God  is  not 
only  the  proximate  cause  but  the  sole  cause  of  the  injury.1  And  where 
an  unprecedented  flood  is  the  cause  of  the  injury,  but  the  prior,  co- 
incident, or  subsequent  negligence  of  a  person  obstructing  a  natural 
watercourse  so  mingles  with  it  as  to  be  an  efficient  and  co-operating 
cause,  the  obstructor  will  be  held  responsible,  because  his  act  is  causa 
sine  qua  non.  In  other  words,  where  the  loss  is  the  reasonable  conse- 
quence of  a  negligent  act,  it  is  regarded  in  law  as  the  act  of  the  negli- 
gent person  rather  than  as  the  act  of  God.*  Where  the  act  of  God  is 
presented  as  a  defense  in  an  action  to  recover  damages  against  one 
obstructing  a  natural  watercourse  for  injuries  sustained  by  reason  of 
an  extraordinary  flood  or  freshqt,  the  burden  of  proof  is  on  the  de- 
fendant to  establish  that  defense.8  Whether  an  extraordinary  flood  is 
an  "act  of  God,"  as  that  expression  is  used  in  the  law,  is  a  mixed  ques- 
tion of  l&w  and  fact.  The  defining  and  limitation  of  the  term,  its 
several  characteristics,  its  possibilities  as  establishing  and  controlling 
'  exemption  from  liability,  are  questions  of  law  for  the  court;  but  the 
existence  or  nonexistence  of  the  facts  of  which  it  is  •predicated  is  a 
question  for  the  jury.  It  has  accordingly  been  held  that  the  court  can- 
not, in  an  action  for  damages  alleged  to  have  been  caused  by  the  negli- 
gence of  one  obstructing  a  natural  watercourse  wherein  the  defense  is 
that  the  flood  was  so  extraordinary  and  unprecedented  as  to  be  deemed 
the  "act  of  God,"  determine  that  the  flood  was  unusual  or  unprece- 

19.  Baltimore,  etc.,  R.  Co.  v.  Sul-  A.  S.  R.  1031,  16  L.R.A.  (N.S.)  928. 
phur  Spring  Independent  School  Dist.,       Note :  Ann.  Cas.  1918A  1116. 

96  Pa.  St.  65,  42  Am.  Rep.  529;  Ameri-  2.  Chicago,  etc.,  R.  Co.  v.  McKone, 
can  Locomotive  Co.  v.  Hoffman,  105  36  Okla.  41,  127  Pac.  488,  42  L.R.A. 
Va.  343,  54  S.  E.  25,  8  Ann.  Cas.  773,  (N.S.)  709;  Williams  v.  Colnmbus 
6  L.R.A.(N.S.)  252.  Producing  Co.,  80  W.  Va.  683,  93  S.  E. 

Note:  8  Ann.  Cas.  778.  809,  L.R.A.  1918B  179. 

20.  Note:   6  L.R.A.(N.S.)    252.  Note:  Ann.  Cas.  1918 A  1116. 

1.  Chicago,  etc..  R   Co.  v.  McKone,       3.  Soules  v.  Northern  Pac.  R.  Co., 
36  Okla.  41,  127  Pac.  488,  42  L.R.A.   34  N.  D.  7,  157  N.  W.  823,  L.R.A. 
(N.S.)  709;  Eagan  v.  Central  Vermont   1917A  501. 
R>  Co.,  81  Vt.  141,  69  Atl.  732,  130       Note:  Ann.  Cas.  1918A  1121. 
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dented,  since  that  is  the  determination  of  a  fact  depending  on  evidence 
to  establish  it.  The  province  of  the  court  is  to  define  in  proper  instruc- 
tions what  would  be  regarded  in  such  on  instance  by  the  law  as  an  act 
of  God,  and  leave  it  to  the  jury  to  determine  whether  the  evidence  is 
sufficient  to  establish  that  the  flood  in  question  was  an  ordinary  flood  or 
was  an  extraordinary  flood  so  unusual  and  unprecedented  in  its 
nature  as  to  amount  in  law  to  an  act  of  God.4 

41.  Obstructions  by  Structure  or  Material  Washed  Down  Stream. — 
One  who  erects  such  a  structure  in  a  stream  as,  because  of  the  char- 
acter of  the  structure  or  the  stream,  it  can  be  seen  or  reasonably 
contemplated  that  damage  will  likely  result  therefrom  to  another,  is 
negligent ;  and  if  the  current  of  the  stream  becomes  so  obstructed  by 
reason  of  such  structure  being  washed  down  that  the  water  therein  is 
diverted  from  its  ordinary  channel  and  destroys  the  property  of  an- 
other, the  person  erecting  the  structure  will  be  liable  in  damages, 
notwithstanding  the  destruction  may  have  been  caused  by  an  extraor- 
dinary. flood.5  But  where  it  appeared  that  the  flood  which  carried 
away  defendant's  bridge  was  greater  and  more  destructive  than  any 
ever  known  before,  and  it  seemed  probable  that  the  bridge  would 
have  stood  had  it  not  been  struck  by  another  wooden  bridge  which 
was  carried  down  by  the  flood,  it  was  held  that  there  was  no  presump- 
tion of  negligence  in  the  construction  of  defendant's  bridge,  and 
where  there  was  no  evidence  of  any  insufficiency  in  its  construction  or 
fastening,  the  defendant  would  not  be  liable  for  injuries  to  the 
plaintiff's  land  by  diversion  of  the  stream  at  the  point  on  the  plaintiff's 
land  where  the  bridge  lodged.6 

42.  Obstructions  Incident  to  Protection  from  Encroachment  of 
Water. — A  riparian  proprietor  may  erect  any  work — bank,  levee  or 
dike — in  order  to  prevent  his  land  being  overflowed  by  any  change  in* 
the  natural  condition  of  the  stream  and  to  prevent  its  old  course  from 
being  altered,7  but  it  is  the  generally  accepted  rule  that  in  doing  so  he 

4.  Garrett  v.  Beers,  97  Kan.  255,  Commission,  241  U.  S.  351,  36  S.  Ct 
155  Pac.  2,  L.R.A.1916P  1289;  Soules  671,  60  U.  S.  (L.  ed.)  1041;  DeBaker 
v.  Northern  Pac.  R.  Co.,  34  N.  D.  7,  v.  Southern  California  R.  Co.,  106  Cal. 
157  N.  W.  823,  L.R.A.  1917A  501;  257,  39  Pac.  610,  46  A.  S.  R.  237; 
Chicago,  etc.,  R.  Co.  v.  McKone,  36  Wills  v.  Babb,  222  111.  95,  78  N.  E. 
Okla.  41,  127  Pac.  488,  42  L.R.A.  42,  6  L.R.A.(N.S.)  136  and  note; 
(N.S.)  409;  Greenock  Corp.  v.  Cale-  Bradbury  v.  Vandalia  Levee,  etc., 
donian  R.  Co.,  [1917]  A.  C.  (Eng.)  Dist,  236  111.  36,  86  N.  E.  163,  16 
556,  Ann.  Cas.  1918A  1103  and  note.  Ann.  Cas.  904,  19  L.R.A.(N.S.)  991; 

Note :  8  Ann.  Cas.  778.  Keck  v.  Venghause,  127  la.  529, 103  N. 

5.  Williams  v.  Columbus  Producing  W.  773,  4  Ann.  Cas.  716  and  note; 
Co.,  80  W.  Va.  683,  93  S.  E.  809,  Fowler  v.  Wood,  73  Kan.  511,  85  Pac. 
L.R.A.1918B  179  and  note.  763,  117  A.  S.  R.  534,  6  L.R.A.(N.S.) 

6.  Livezey  v.  Philadelphia,  64  Pa.  162  and  note;  Gerrish  v.  Clough,  48 
St.  106,  3  Am.  Rep.  578.                     .  N.  H.  9,  97  Am.  Dec.  561,  2  Am.  Rep. 

Note:  L.R.A.1918B  183.  165;  Jefferson  v.  Hicks,  23  Okla.  684, 

7.  Cubbins     v-     Mississippi     River  102  Pac.   79,  24  L.R.A.(N.S.)    214; 
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must  use  the  engineering  knowledge  and  skill  ordinarily  applied  in 
the  erection  of  such  works  to  the  end  that  a  lower  owner  may  not  be 
injured  by  confining  the  waters  within  limits  narrower  than  their 
accustomed  bounds  in  time  of  ordinary  floods,  and  the  consequent  dis- 
charge of  a  larger  volume  of  water  and  with  greater  force  and  at  a  high- 
er level  than  before  the  embankment  was  constructed,  to  the  injury  of 
another  proprietor.*  He  has  no  right,  for  his  greater  convenience 
and  benefit,  to  build  anything  which  in  times  of  ordinary  flood  will 
throw  the  superabundant  water  on  the  grounds  of  another  proprietor 
so  as  to  overflow  and  injure  them.9  Thus  it  has  been  held  that  one 
who  narrows  a  stream  by  driving  piles  and  filling  out  to  them  in  order 
to  protect  his  abutting  land  is  liable  for  injuries  thereby  caused,  by 
flooding  in  time  of  freshet,  to  land  on  the  opposite  side  of  the  stream.10 
And  if  by  embankments  narrowing  a  stream,  flood  waters  remain  on 
the  land  of  other  riparian  owners  longer  than  they  would  otherwise 
have  remained  there,  unless  the  flood  was  extraordinary  and  an  act  of 
God  the  one  making  the  embankment  will  be  liable  for  resulting 
injuries.11  Likewise,  it  has  been  held,  a  riparian  owner  has  no  right  to 
build  a  levee  which  prevents  the  escape  of  the  flood  waters,  and  there- 
Morton  v.  Oregon  Short  Jine  R.  Co.,  town,  145  la.  457, 120  N.  W.  1046,  26 
48  Ore.  444,  87  Pac.  151,  1046,  120  L.R.A.(N.S.)  199  and  note;  Rait  v. 
A.  S.  R.  827,  7  L.R.A.(N.S.)  344 ;  Furrow,  74  Kan.  101,  85  Pac.  934,  10 
Burwell  v.  Hobson,  12  Grat.  (Va.)  Ann.  Cas.  1044,  6  L.R.A.(N.S.)  157; 
322,  65  Am.  Dee.  247;  TJhl  v.  Ohio  Fordham  v.  Northern  Pac.  R.  Co.,  30 
River  R.  Co.,  56  W;  Va.  494,  49  S.  E.  Mont.  421,  76  Pac.  1040,  104  A.  S.  R. 
378,  107  A.  S.  R.  968,  3  Ann.  Cas.  729,  66  L.R.A.  556;  Gerrish  v.  Clough, 
201,-68  L.R.A.  138.  48  N.  H.  9,  97  Am.  Dec.  561,  2  Am. 

Note:  6  L.R.A.(N.S.)  136,  162.  Rep.  165;  Tootle  v.  Clifton,  22  Ohio 

8.  Keck  v.  Venghanse,  127  la.  529,   St.  247,  10  Am.  Rep.  732;  Jefferson  ▼. 
103  N.  W.  773,  4  Ann.  Cas.  716  and   Hicks,  23  Okla.  684,  102  Pac.  79,  24 

.    note;  Uhl  v.  Ohio  River  R.  Co.,  56  W.  LJRA.(N.S.)  214;  Morton  v.  Oregon 

Va.  494,  49  S.  E.  378,  107  A.  S.  R  Short  line  R.  Co.,  48  Ore.  444,  87  Pac. 

968,  3  Ann.  Cas.  201,  68  L.R.A.  138.  151,  1046,  120  A.  S.  R.  827,  7  L.R.A. 

9.  Cairo,  etc,  R.  Co.  v.  Brevoort,  (N.S.)    344;  Burwell  v.  Hobson,  12 
62  Fed.  129,  25  L.RA.  527  and  note;  Grat.  (Va.)  322,  65  Am.  Dec.  247. 
Farris  v.  Dudley,  78  Ala.  124,  56  Am.  Notes:    6    L.R.A,(N.S.)     162;    24 
Rep.  24;  DeBaker  v.  Southern  Cali-  L.R.A.(N.S.)  214;  4  Ann.  Cas.  718, 
f  ornia  R.  Co.,  106  Cal.  257,  39  Pac  719 ;  23  Eng.  Rul.  Cas.  809. 

610,  46  A.  S.  R.  237;  O'Connell  v.  As  to  liability  for  deflecting  current 

East  Tennessee,  etc,  R.  Co.,  87  Qa.  to  the  injury  of  another  owner,  see 

246,  13  S.  E.  489,  27  A.  S.  R.  246,  13  supra,  par.  34. 

L.R.A.    394;    Ohio,    etc.,   R.    Co.   v.  10.  Hartshorn  v.  Chaddock,  135  N. 

Ramey,  139  111.  9,  28  N.  E.  1087,  32  Y.  116,  31  N.  E.  997,  17  L.R.A.  426. 

•    A  S.  R.  176;  Bradbury  v.  Vandalia  11.  Cook  v.  Seaboard  Air  line  R. 

Levee,  etc.,  Dist.,  236  111.  36,  86  N.  Co.,  107  Va.  32,  57  S.  E.  564,  122  A. 

E.  163,  15  Ann.  Cas.  904,  19  L.R.A.  S.  R.  825,  10  L.R.A.(N.S.)  966;  Uhl 

(N.S.)  991;  Keck  v.  Venghanse,  127  v.  Ohio  River  R.  Co.,  56  W.  Va.  494, 

la.  529,  103  N.  W.  773,  4  Ann.  Cas.  49  S.  E.  378, 107  A.  S.  R.  968,  3  Aiuu 

716  and  note;  Walters  v.  Marshall-  Cas.  201,  68  L.R.A.  138. 
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by  floods  the  lands  of  the  upper  owners,1*  on  the  theory  that  the  banks 
of  a  stream  are  to  be  determined  by  high  water  and  that  flood  water 
overflowing  the  banks  and  following  the  course  of  the  stream  along 
the  valley,  but  without  the  channel,  is  a  part  of  .the  stream,  and  that 
any  obstruction  within  the  flowing  limits  of  a  stream  at  high  water  is 
unlawful  and  renders  the  one  making  it  liable  .for  damage  caused  by 
its  operation  in  connection  with  flood  water.1*  But  if  an  injury  to  the 
lower  land  will  as  certainly  occur  without  the  embankment,  because 
of  the  natural  overflow,  the  owner  of  the  lower  land  must  prove  that 
the  additional  water  cast  upon  his  land  will  in  fact  damage  him.14 
So  it  has  been  held  that  a  railroad  company  is  not  liable  in  trespass 
for  injuries  to  an  abutting  farm  by  water  from  a  mountain  stream 
which  emptied  into  an  abandoned  canal,  the  bed  of  which  was  nar- 
rowed by  the  construction  of  the  railroad  embankment,  so  that  it  was 
not  sufficient  to  carry  the  water  of  a  freshet,  which  consequently  tore 
out  a  portion  of  the  embankment  and  overflowed  the  adjoining  land, 
to  its  injury,  where  there  was  nothing  to  show  that  the  result  was  one 
which  must  necessarily  have  ensued  from  the  construction  of  the 
embankment.1*  While  the  general  rule  as  to  obstructing  the  flow  of 
flood  waters  is  as  above  stated,  the  courts  of  some  states  treat  flood  wa- 
ters as  a  common  enemy  against  which  each  owner  may  protect  him- 
self by  reasonable  means,  and  hold  that  a  riparian  owner  may  raise 
the  banks  of  a  stream  or  construct  embankments  thereon,  to  protect 
his  lands  from  flood  water,  without  responsibility  to  other  riparian 
owners.16  And  other  courts,  while  not  assenting  to  this  doctrine  to  its 
full  extent,  have  taken  the  view  that  flood  waters  of  a  large  stream, 
such  for  instance  as  the  Mississippi  river,  which  in  times  of  ordinary 
floods  include  within  their  course  farms,  railroads,  villages  and  cities, 
cannot  be  regarded  as  within  the  strict  rules  of  law  on  the  subject  of 
obstructing  streams.17    A  riparian  owner  may  not  complain  of  the 

12.  Bradbury    v.    Vandalia    Levee,       16.  Lamb  v.  Reclamation  Dist.  No. 

etc.,  Dist.,  236  111.  36,  86  N.  E.  163,  108,  73  Cal.  125,  14  Pac.  625,  2  A. 

15   Ann.   Cas.   904,  19   L.R.A.(N.S.)  S.  R.  775;  McDaniei  v.  Cummings,  83 

991.  Cal.  515,  23  Pac.  795,  8  L.R.A.  575; 

IS.  O'Connell    v.    East    Tennessee,  Gray  v.  McWilliams,  98  Cal.  157,  32 

etc.,  R.  Co.,  87  Ga.  246,  13  S.  E.  489,  Pac.  976,  35  A.  S.  R.  163,  21  L.R.A. 

27  A.  S.  R.  246,  13  L.R.A.  394;  Kan-  593;  Jones  v.  California  Development 

sas  City,  etc.,  R.  Co.  v.  Smith,  72  Miss.  Co.,  173  Cal.  565, 160  Pac.  823,  L.R.A. 

677,  17  So.  78,  48  A.  S.  R.  579,  27  1917C   1021;   Smeltzer  v.  Ford  City 

L.R.A.  762.     See  supra,  par.  5.  Borough,  246  Pa.  St.  560,  92  Atl.  702, 

14.  Keck  v.  Venghause,  127  la.  529,  L.R.A.  1915C  700. 

103  N.  W.  773,  4  Ann.  Cas.  716;  Kan-  Note:  25  L.R.A.  530. 

sas  City,  etc.,  R.  Co.  v.  Smith,  72  Miss.  17.  Cubbins    v.    Mississippi    River 

677,  17  So.  78,  48  A.  S.  R.  579,  27  Commission,  241  U.  S.  351,  36  S.  Ct. 

L.R.A.  762.  671,  60  U.  S.  (L.  ed.)  1041;  Kansas 

15.  Gordon  v.  Ellenville,  etc.,  R.  Co.,  City,  etc.,  R.  Co.  v.  Smith,  72  Miss. 
195  N.  Y.  137,  88  N.  E.  14,  47  L.R.A.  677,  17  So.  78,  48  A.  S.  R.  579,  27 
(N.S.)  462.  L.R.A.   762;   Yaaoo,  etc.,  R.   Co.  v. 
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building  of  levees  along  the  natural  banks  of  such  river  for  the  pur- 
pose of  containing  the  water  in  times  of  flood  within  the  river,  and 
preventing  it  from  spreading  over  the  alluvial  valley  through  which 
the  river  flows,  even  though  the  resulting  increase  in  the  volume  of 
the  waters  within  the  river  raises  its  flood  level  so  as  to  overflow  his 
land.18 

43.  Reasonable  Detention  Generally. — While  an  upper  riparian 
proprietor  may  not  divert  the  water  of  a  stream  so  as  to  deprive  a  low- 
er proprietor  on  the  same  stream  of  the  benefit  thereof,19  he  may  rea- 
sonably detain  the  water  for  proper  purposes,*0  and  if  he  detains  the 
water  no  longer  on  his  land  than  is  necessary  for  its  proper  enjoyment 
consistent  with  the  capacity  of  the  stream,  the  lower  proprietor  will 
not  be  heard  to  complain.1  The  reasonableness  of  the  detention  of 
water  by  the  upper  proprietor,  must  depend  on  the  circumstances  of 
each  case,  and  is  as  a  rule  to  be  judged  of  by  the  jury,2  and  the  mere 
fact  that  an  injury  results  to  other  riparian  owners  from  the  detention 
of  water  is  not  decisive  of  the  question  whether  the  use  involving 
a  detention  is  permissible.*  It  has  been  held  that  a  detention  of  a 
non-navigable  stream  for  two  or  three  days  while  a  pond  is  filling  is 
not  an  unreasonable  detention  which  will  constitute  an  actionable  in- 
jury to  lower  proprietors.4  But  the  upper  proprietor  cannot  unreason- 
ably interfere  with  the  natural  flow  of  the  stream,  and  send  the  water 
down  in  such  unusual  quantities  that  a  large  portion  of  it  is  wasted, 
and  none  is  left  to  maintain  the  stream  in  its  usual  condition.6  And 
the  intermittent  detention  of  the  whole  flow  of  a  stream  is  generally 
regarded  as  an  unauthorized  use  thereof  where  lower  owners  who  rely 

Davis,  73  Miss.  678,  19  So.  487,  55  747. 

A.  S.  R.  562,  32  L.R.A.  262.  And  see  supra,  par.  31. 

18.  Cubbins  v.  Mississippi  River  1.  Gehlen  v.  Knorr,  101  la.  700,  70 
Commission,  241  U.  S.  351,  36  S.  Ct.  N.  W.  757,  63  A.  S.  R.  416,  36  L.R.A. 
671,  60  U.  S.  (L.  ed.)  1041.  697;  Davis  v.  Getchell,  50  Me.  602,  79 

19.  See  supra,  par.  52.  Am.    Dec.    636;    Hoy  v.    Sterrett,   2 

20.  Hazard  Powder  Co.  v.  Somers-  Watts  (Pa.)  327,  27  Am.  Dec.  313. 
ville  Mfg.  Co.,  78  Conn.  171,  61  Atl.  Note:  41  L.R.A.  748. 

519, 112  A.  S.  R.  144;  Gehlen  v.  Knorr,  2.  Miller  v.  Miller,  9  Pa.  St.  74,  49 

101  la.  700,  70  N.  W.  757,  63  A.  S.  Am.  Dec.  545. 

R.  416,  36  L.RA.  697;  Anderson  v.  s.  Gehlen  v.  Knorr,  101  la.  700,  70 

Cincinnati  Southern  Ry.,  86  Ky.  44,  N.  W.  757j  63  A#  S.  R#  416?  36  KKA# 

m  T\  »    «A   ™      *no    2r5A        £  V'   6975  Davis  v«  Getchell,  50  Me.  602,  79 
Getchell,  50   Me    602,   79   Am    Dec.   Am;  Dec>  m  ^  ^ 

fK;  373   Son  f  SpeXr'       *■  Gehlen  v'  *"»•  101  ^  700'  70 
17BN.  Y.l7of730  li jTmTi&TSi  **•  757,  63  A.  S.  R.  416,  36  KR.A. 

R.  499;  Hoy  v.  Sterrett,  2  Watts  (Pa.)  "":  .      , .  T  „  .    7±7 

327,  27  Am.  Dec.  313;  Miller  v.  Miller,  Note:  41  L.R.A  747. 

9  Pa.  St.  74,  49  Am.  Dec.  545;  Can-  6-  Whitney  v.  Wheeler  Cotton  Mills, 

field  v.  Andrew,  54  Vt.  1,  41  Am.  Rep.  151  Mass.  396,  24  N.  E.  774,  7  L.R.A. 

828.  613. 

Notes:  57  Am.  Dec.  686;  41  L.R.A.  Note:  41  L.R.A.  748. 
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on  the  steady  and  even  flow  of  the  water  for  power  purposes  are  in- 
jured by  such  detention.6 

44.  Detention  for  Mill  Purposes  or  Floating  Logs.— The  mere  erec- 
tion of  a  dam  and  the  use  of  the  water  in  driving  wheels  must  neces- 
sarily derange  the  steady,  constant,  and  natural  flow  of  a  stream,  and 
substitute  a  different  manner  as  to  the  time  and  mode  of  holding  it 
up  and  letting  it  down,7  but  it  is  well  settled  that  water  may  be  de- 
tained for  the  purpose  of  furnishing  power  to  a  mill  if  it  is  not  diverted 
from  the  stream,8  and  that  a  riparian  owner  is  not  liable  for  obstruct- 
ing or  using  the  water  for  his  mill,  if  his  dam  is  only  of  such  magni- 
tude as  is  adapted  to  the  size  and  capacity  of  the  stream  and  to  the 
quantity  of  water  usually  flowing  therein,  and  his  manner  of  using 
the  water  is  not  unusual  or  unreasonable,  according  to  the  general 
custom  of  the  country  in  cases  of  dams  upon  similar  streams.9  When 
the  owner  of  a  mill,  mill  site,  and  the  water  rights  thereto  appertain- 
ing is  entitled  to  rebuild  a  dam  for  furnishing  him  with  power, 
situated  on  the  land  of  another,  his  right  to  restore  the  dam  to  its 
original  power  is  not  affected  by  the  introduction  of  new  and  improved 
machinery  in  the  mill,  so  long  as  the  quantity  of  water  used  is  not 
thereby  increased.10  It  is  not  unreasonable  for  a  mill  owner,  if  his 
interests  require  it,  to  use  the  waters  of  a  stream  at  night  as  well  as  by 
day,  so  long  as  he  leaves  the  natural  flow  of  the  stream  unobstructed 
and  undiminished  during  the  ordinary  working  hours  of  the  day.11 
The  owner  of  a  mill  has,  however,  no  right  to  detain  water  by  means 
of  a  dam  for  an  unreasonable  time,  to  the  injury  of  those  below.1* 
The  supply  to  the  lower  proprietor  must  not  depend  upon  the  con- 
venience or  caprice  of  the  upper  proprietor,  or  upon  accident  or  mere 
chance,  as  upon  the  raising  of  a  flood  gate  or  overflow  of  the  dam  or 
leakage  through  it,  but  his  supply  must  be  substantially  according  to 

6.  Kalama  Electric  Light,  etc.,  Co.  S.  R.  499 ;  Miner  v.  Gilmour,  12  Moo. 

v.  Kalama  Driving  Co.,  48  Wash.  612,  P.  C.  131,  7  W.  R.  328,  10  Eng.  Rul. 

94  Pac.  469,  125  A.  S.  R.  948,  22  Cas.  195;  White  v.  White,  [1906]  A 

L.RA.(N.S.)    641.     And   see  supra,  C.  72,  75  L.  J.  P.  C.  N.  S.  14,  94  L.  T. 

par.  36  et  seq.  N.  S.  64,  3  British  Rul.  Cas.  552. 
/J*  J^o  oV«  AJohn*>n,    15    Johns.       Note.  41  LRJL  747. 
(  xtT^  TT4  i.nR^  9.  Springfield   v.    Harris,   4   Allen 

Note :  41  L.R.  A.  747.  (Mass. )  494,  81  Am.  Dec.  715 ;  Clinton 

4.  «;Tp£?  S^VhSs5^:  •*"*». «  N- Y-  ™> 7  *■■  **• 

Co.,  132  Ga.  246,  64  S.  E.  87,  22  L.R.A.  ait  ,     A1  T  t>  a    ™q 

(N.S.)  684;  Chandler  v.  Howland,  7  fA°  ©•      Ti   ^    1     n            rrr^. 

Gray '(Mass.)  348,  66  Am.  Dec.  487;  **  *7f^  ^LC£AVAo^"£~ 

Dumont  v.  Kellogg,  29  Mich.  420,  18  cott>  74  Md-  311>  ^  AtL  WO,  28  A,  S. 

Am.  Rep.  102;  Merritt  v.  Brinkerhoff,  R-  249- 

17  Johns.   (N.  Y.)   306,  8  Am.  Dec.  H-  Mason  v.  Whitney,  193  Mass. 

404;  Clinton  v.  Myers,  46  N.  Y.  511,  152,  78  N.  E.  881,  118  A.  S.  R.  488, 

7  Am.  Rep.  373;  Pieraon  v.  Speyer,  7  L.R.A.(N.S.)  289. 

178  N.  Y.  270,  70  N.  E.  799,  102  A.  12:  Note:  57  Am.  Deo.  68G» 
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the  natural  flow,  subject  only  to  such  interruption  as  is  necessary  and 
unavoidable  by  the  reasonable  and  proper  use  of  the  water  in  the 
stream  above.1*  Under  ordinary  circumstances  the  upper  proprietor 
may  shut  his  gates  and  hold  back  the  water  when  necessary  to  the  rea- 
sonable and  beneficial  use  of  his  mill,14  and  the  lower  proprietor 
cannot  complain  of  the  upper  dam,  if  enough  water  comes  down 
the  stream  to  run  his  mill.16  Reasonable  use  being  the  foundation  of 
nonliability,  if  the  owner  of  an  upper  mill  lets  down  his  gate  and  de- 
tains the  water  for  an  unreasonable  time,  or  if  he  lets  the  water  down 
in  unreasonable  quantities  so  as  to  prevent  the  lower  owner  from  using 
it,he  will  be  liable  for  the  injury  resulting  therefrom.16  A  mill  owner 
whose  wheel  requires  much  more  .water  than  the  stream  will  supply 
will  not  be  permitted  to  retain  the  water  to  raise  a  head  for  the  wheel, 
to  the  detriment  of  lower  proprietor.17  So  the  upper  owner  cannot 
detain  the  water  in  his  reservoir  during  the  autumn  and  spring  when 
his  mill  is  supplied  from  another  source  for  the  purpose  of  providing  a 
supply  for  the  summer  months  when  there  is  a  scarcity  of  water.18 
The  long  continued  use  of  the  water  of  a  stream  (or  mill  purposes  will 
not  prevent  the  owner  of  land  farther  up  the  stream  from  building  a 
dam  and  using  the  water  for  mill  purposes,  although  the  effect  is  to, 
interrupt  the  natural  and  continuous  flow  of  water  to  the  lower  mill.19 
The  owner  of  a  mill  privilege  has  no  right  to  raise  the  head  of  water  so 
high  as  to  injure  the  operations  of  an  older  mill  above  his  mill  site  or 
dam,  or  to  obstruct  the  public  use  of  the  stream  as  one  navigable  for 
boats,  rafts,  or  lumber.?0  What  is  a  reasonable  detention  for  mill 
purposes  is  a  question  for  the  jury,  in  view  of  all  the  facts  in  the  case, 
taking  into  account  the  nature  and  use  of  the  machinery,  and  the  use 
of  the  water  necessary  to  its  profitable  employment.1  The  right  to 
accumulate  and  detain  the  waters  of  a  stream  for  the  purpose  of  float- 
ing logs  is  discussed  at  length  elsewhere  in  this  work.8 

13.  Chandler  v.  Howland,  7  Gray       18.  Clinton  v.  Myers,  46  N.  Y.  511, 
(Mass.)  348,  66  Am.  Dec.  487;  Whit-   7.  Am.  Rep.  373. 

ney  v.  Wheeler  Cotton-Mills,  151  Mass.  Note :  41  L.R.A.  748. 

396,  24  N.  E.  774,  7  L.R.A.  613.  19.  Thurber    v.    Martin,    2    Gray 

Note:  41  L.R.A.  747.  (Mass.)  394,  61  Am.  Dec.  468;  Piatt 

14.  Pool  v.  Lewis,  41  Ga.  162,  5  Am.  v.  Johnson,  15  Johns.  (N.  Y.)  213,  8 
Hep.  526.  Am.  Dee.  233. 

Note:  41  L.R.A.  748.  Note:  41  L.R.A.  748. 

15.  Palmer  v.   Mulligan,   3   Caines       20.  Dwinel  v.  Veazie,  44  Me.  167, 
(N.  Y.)  320,  2  Am.  Dec.  270.  69  Am.  Dec  94. 

Note :  41  L.R. A.  748.  1.  Pool  v.  Lewis,  41  Ga.  162,  5  Am. 

16.  Merritt  v.  Brinkernoff,  17  Johns.  Rep.  526. 

(N.  Y.)  306,  8  Am.  Dee.  404.  2.  See  Logs  and  Timber,  vol.  17rp. 

Note :  41  L.R.A.  748.  1137  et  seq. 

17.  Note:41LJLA.  748. 
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Remedies 

45.  In  General. — A  riparian  owner  who  is  injured  by  the  obstruc- 
tion or  detention  of  the  water  of  a  stream  may  recover  damages  in  an 
action  of  tort,8  and  it  is  not  essential  that  his  injury  should  be  different 
in  kind  from  that  suffered  by  other  owners.4  The  fact  that  one 
riparian  proprietor  has  himself  partially  obstructed  the  stream  does 
not  preclude  him  from  recovering  damages  for  injuries  due  to  further 
obstructions  by  a  lower  proprietor.6  In  addition  to  an  action  for 
damages,  a  riparian  owner  may  maintain  an  action  to  have  a  dam  or 
other  structure  which  obstructs  a  steam  abated  if  it  constitutes  a  nui- 
sance,6 and  even  though  an  obstruction  is  of  such  a  character  that  the 
statute  of  limitations  has  run-  against  such  an  action  for  damages,  it 
has  been  held  that  this  will  not  bar  one  of  his  independent  right  to 
maintain  an  action  to  have  the  nuisance  abated,  provided  it  is  brought 
within  the  period  allowed  for  such  actions.7  It  is  well  settled  that 
equity  has  jurisdiction  to  restrain  the  commission  of  nuisances,8  and 
it  may  accordingly  afford  relief  in  a  proper  case  against  the  improper 
obstruction  or  detention  of  the  waters  of  a  stream  where  the  injury 
thereby  occasioned  is  one  which  cannot  be  adequately  compensated  by 
damages  at  law  or  which  if  continued  will  occasion  a  multiplicity  of 
suits.8  A  riparian  owner  maintaining  a  dam  across  a  floatable  stream 
is  entitled  to  an  injunction  against  the  operation  of  splash  dams  by  an 
upper  riparian  owner  in  such  manner  as  to  interfere  materially  with 
the  continuity  of  his  power,  and  to  fill  his  pond  and  race  with  dirt 
and  debris.10  So  where  one  owner  has  flooded  the  land  of  another  and 
threatens  to  continue  to  do  so  an  injunction  is  a  proper  remedy.11 

3.  Stimson  v.  Brookline,  197  Mass.  66  Atl.  1039,  11  L.R.A.(N.S.)  693. 
568,  83  N.  E.  893,  125  A.  S.  R.  382,  7.  Priebe  v.  Ames,  104  Minn.  419, 
14  Ann.  Cas.  907;  Priebe  v.  Ames,  104  116  N.  W.  829,  17  L.R.A.(N.S.)  206. 
Minn.  419,  116  N.  W.  829,  17  L.R.A.  8.  See  Nuisances,  \6L  20,  p.  472  et 
(N.S.)  206;  Cowles  v.  Kidder,  24  N.  seq. 

H.  364,  57  Am.  Dec.  287;  Brown  v.  9.  Troe  v.  Larson,  84  la.  649,  51 

Bowen,  30  N.  Y.  519,  86  Am.  Dec.  N.  W.  179,  35  A.  S.  R.  336  and  note; 

406 ;  Simmons  v.  Brown,  5  R.  I.  299,  Turner  v.  Hart,  71  Mich.  128,  38  N.  W. 

73  Am.  Dec.  66;  Rhodes  v.  Whitehead,  890,  15  A.   S.  R.  243;   Whitfield  v. 

27  Tex.  304,  84  Am.  Dec.  631.    And  Rogers,  26  Miss.  84,  59  Am.  Dec.  244; 

see  Nuisances,  vol.  20,  p.  403.  Quackenbush  v.  Van  Riper,  3  N.  J.  Eq. 

4.  Stimson  v.  Brookline,  197  Mass.  350,  29  Am.  Dec.  716  and  note;  Jeffer- 
568,  83  N.  E.  893,  125  A.  S.  R.  382,  son  v.  Hicks,  23  Okla.  684,  102  Pa*. 
14  Ann.  Cas.  907.  79,  24  L.R.A.(N.S.)  214. 

5.  American  Locomotive  Co.  v.  Hoff-  10.  Trullinger  v.  Howe,  53  Ore.  219r 
man,  108  Va.  363,  61  S.  E.  759,  128  97  Pac.  548,  99  Pac.  880,  22  L.R.A. 
A.  S.  R.  953.  (N.S.)  545. 

6.  Priebe  v.  Ames,  104  Minn.  419,  11.  Carlson  v.  St.  Louis  River  Dam, 
116  N.  W.  829,  17  L.R.A.(N.S.)  206;  etc.,  Co.,  73  Minn.  128,  75  N.  W.  1044. 
New  Castle  v.  Raney,  130  Pa.  St.  546,  72  A.  S.  R.  610,  41  L.R.A.  371;  Shel- 
18  Atl.  1066,  6  L.R.A.  737;  Cloyes  v.  don  v.  Rockwell,  9  Wis.  166,  76  Am. 
Middlebury  Electric  Co.,  80  Vt  109,  Dec.  265. 
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An  injunction  lies  to  restrain  a  railroad  company  from  constructing  a 
culvert  across  a  watercourse  along  its  right  of  way,  and  from  banking 
up  such  right  of  way  on  each  side  of  the  culvert,  so  that  the  waters  of 
the  stream  cannot  pass  away  except  through  the  culvert,  if  it  would  be 
insufficient  to  carry  off  the  waters  of  the  stream  during  ordinarily 
heavy  rains,  thus  causing  the  waters  to  be  dammed  up  and  to  overflow 
plaintiff's  lands,  destroying  his  crops,  fences,  and  dther  improvements, 
to  his  great,  continuous,  and  irreparable  injury  from  year  to  year.18 
The  erection  of  a  dam  across  a  natural  stream,  by  a  riparian  owner 
thereon,  and  on  his  own  land,  may  be  restrained  before  the  trial  of  trie 
action,  where  it  appears  that  it  will  injure  the  health  of  neighboring 
residents,  although  the  complainant  shows  no  probable  special  damage 
to  himself.18  A  mandatory  injunction  may  be  awarded  to  compel 
the  removal  of  dams  which  have  wrongfully  thrown  water  on  the 
plaintiff's  property,  th$  effect  of  which  will  be  to  produce  irreparable 
injury,  destroy  trees  and  cut  gulches,  although  the  plaintiff  has  not 
established  his  right  to  damages  by  the  verdict  of  a  jury  or  the  finding 
of  the  court.14  Likewise  an  injunction  will  lie  to  compel  the  removal 
of  a  jetty  placed  in  a  stream  in  such  a  manner  as  to  deflect 
the  current  to  the  injury  of  a  lower  riparian  owner  by  depriving 
him  of  the  natural  flow  of  the  stream  and  washing  away  his  bank 
by  casting  the  water  directly  against  it.16  In  accordance  with  the 
rule  that  a  person  who  suffers  injury  from  a  private  nuisance 
may  abate  it  without  resort  to  legal  proceedings,  provided  he  can 
do  so  without  bringing  about  a  breach  of  the  peace,16  it  has  been  held 
that  one  owning  an  ancient  mill  may  lawfully  go  on  the  land  of  an- 
other to  remove  an  obstruction  erected  across  the  stream  which  pre- 
vents the  mill  from  working.17  So  obstructions  in  an  artificial 
channel  through  which  there  exists  a  prescriptive  right  to  flow  the 
•  waters  of  a  lake,  though  occasioned  by  natural  causes,  may  be  removed 
by  the  persons  whose  lands  are  overflowed  by  the  rise  in  the  lake  inci- 
dent to  the  diminished  capacity  of  its  channel  of  discharge,  without 
there  being  any  right  on  the  part  of  the  owner  of  the  channel  to 
object.18  A  riparian  proprietor  has  the  right  to  abate  as  a  nuisance  a 
dam  erected  on  the  stream  below  him,  and  which  throws  back  the 
water  upon  his  lands.    The  proper  mode  of  abatement  is  to  lower  the 

12.  Lake  Erie,  etc.,  R.  Co.,  v.  Young,   S.  R.  827,  7  L.R.A.(N.S.)  344. 

135  Ind.  426,  35  N.  E.  177,  41  A.  S.  R.  16.  See  Nuisances,  vol.  20,  p.  489. 

430.  17.  Colbum  v.  Richards,  13  Mass. 

13.  Ogletree  v.  McQuaggs,  67  Ala.  420,  7  Am.  Dec.  160. '  And  see  Amick 
680,  42  Am.  Rep.  112.  v.  Tharp,  13  Grat  (Va.)  564,  67  Am. 

14.  Allen  v.  Stowell,  145  Cal.  666,  79  Dec.  787. 

Pac.  371,  104  A.  S.  R.  80,  68  L.R.A.  18.  Chapman  v.  Thames  Mfg.  Co., 

223.  13  Conn.  269,  33  Am.  Dec.  40L 

15.  Morton  v.  Oregon  Short  line  R.  Note:  41  L.R.A.  754. 
Co.,  48  Ore.  444,  87  Pac.  151,  120  A. 
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dam,  if  there  be  a  prescriptive  right  for  it,  to  the  height  authorised  by 
the  prescription,  or  in  the  absence  of  prescription,  to  such  a  height  as 
will  stop  the  refluence  of  the  water  at  his  boundary  line.lf  A  dam 
erected  in  a  navigable  stream,  if  not  sanctioned  by  any  statute,  is 
indictable  as  a  public  nuisance.80 

46.  Necessity  for  Present  Injury. — While  some  of  the  earlier  cases 
held  that  an  action  for  interference  with  the  flow  of  a  stream  could 
not  be  maintained  unless  some  actual  injury  had  been  inflicted,1  it  is 
now  the  generally  accepted  view  that  it  is  not  necessary  for  a  riparian 
owner,  in  order  to  maintain  an  action  founded  on  the  unlawful  inter- 
ference by  another  owner  with  the  flow  of  a  stream,  to  show  in  his  use 
of  the  land  actual  and  present  damage.1  It  is  enough  if  it  appears 
that  an  injurious  effect  is  produced  upon  his  property,  such  as  to  di- 
minish its  value,  if  the  defendant,  by  lapse  of  time,  should  acquire  a 
right  to  maintain  the  obstruction.9  And  so  thd  lower  owner  is  entitled 
to  redress  if,  in  case  it  is  not  given,  the  use  by  the  upper  proprietor  will 
develop  into  an  adverse  right  by  prescription.4  The  mode  in  which 
the  lower  owner  has  been  making  use  of  the  stream  will  be  immaterial 
in  case  he  wishes  to  make  a  new  use  of  it  with  which  the  use  by  the 
upper  proprietor  will  conflict.*  The  owner  of  a  mill  site,  on  which  a 
mill  formerly  stood,  but  on  which  no  mill  is  actually  standing,  is 
entitled  to  an  action  against  one  who,  by  erecting  a  dam  below,  renders 
the  site  useless  for  the  purpose  of  erecting  a  mill,  unless  the  owner  had 
abandoned  the  site  with  the  intention  to  leave  it  unoccupied.* 

47.  Parties. — One  who  holds  land  under  a  contract  of  purchase  ia 
the  owner  of  it  so  far  as  concerns  his  right  to  maintain  an  action  for 

19.  Wright  v.  Moore,  38  Ala.  593,  St.  247,  10  Am.  Rep.  732;  Alexander 
82  Am.  Dec.  731.  v.  Kerr,  2  Rawle  (Pa.)   83,  19  Am. 

20.  Note:  57  Am.  Dee.  692.    Gener-  Dec.  616;  Miller  v.  Miller,  9  Pa.  St. 
ally  as  to  indictments  for  public  nui-  74,  49  Am.  Dec  545. 

sances,  see  Nuisances,  vol.  20,  p.  485.       Notes:  57  Am  Dec.  685;  41  L.B.A. 

1.  Elliot  v.   Fitchburg   R.    Co.,   10   756. 

Cush.  (Mass)  191,  57  Am.  Dec.  85;  And  see  Nuisances,  vol.  20,  p.  469 
Omelvany    v.    Jaggers,    2    Hill    L.  et  8eq 

(S.  C.)  634,  27  Am.  Dec.  417;  Garrett  3%  stimson  v.  Brookline,  197  Mass. 
v.  McKie,  1  Rich.  L.  (S.  C.)  444,  44  668y  gg  N>  E  gg^  125  A  g  R  33^ 
Am.  Dec.  ^M.  14  Ann    Cag    9Q7    16  L.r.A.(N.S.) 

Note:  41  L.R.A.  755.  ofiO 

2.  Johnson  v.  Lewis,  13  Conn.  303,       XC  ,      .-  T  „  .    --- 
33    Am     Dec     405  •    Price    v     Hiffh       Note :  fl  L-B- A-  755- 

Shoals  Mfg.  Co.,  132  Ga.  246,  64  S.  *•  Parker  v.  Griswold,  17  Conn.  288, 

E.  87,  22  L.R.A.(N.S.)  684;  Stimson  42  Am.  Dec.  739. 

v.  Brookline,  197  Mass.  568,  83  N.  E.  Note:  &  LAA.  755. 

893,  125  A.  S.  R.  382,  14  Ann.  Cas.  *•  Buddington  v.  Bradley,  10  Conn. 

907,  16  L.R.A.(N.S.)  280;  Morrill  v.  213,  26  Am.  Dec.  386. 

St.  Anthony  Falls  Water  Power  Co.,  Note :  41  L.R.A.  758. 

26  Minn.  222,  2  N.  W.  842,  37  Am.  6.  Hatch  v.  Dwight,  17  Mass.  289, 

Rep.  399;  Tootle  v.  Clifton,  22  Ohio  P  Am.  Dec.  145. 
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damage  to  the  property  by  interference  with  the  flow  of  a  stream.7 
So,  a  homesteader  on  public  land,  proceeding  lawfully  to  perfect  his 
title,  may  maintain  an  action  to  recover  damages  arising  from  such 
cause.8  The  occupant  of  premises  injured  by  setting  back  water  there- 
on is  entitled  to  recover  damages  against  the  wrongdoer  to  an 
amount  sufficient  to  indemnify  him  for  the  injury  to  such  interest  as 
he  had  in  the  premises.  Accordingly  mill  owners  may  recover  dam- 
ages for  injury  caused  by  the  erection  of  a  dam  below  by  riparian  pro- 
prietors, setting  back  water  upon  the  wheels  of  the  mills,  where  such 
mill  owners  were  at  the  time  in  the  actual  ude  and  occupation  of  the 
premises  upon  which  the  mills  were  located,  and  they  and  those  un- 
der whom  they  claimed  had  been  in  possession  thereof  a  number  of 
years  prior  to  the  erection  of  the  dam.f  The  reversioner  may  main- 
tain an  action  for  damage  to  the  freehold,  caused  by  the  erection  of 
a  dam  by  a  lower  proprietor,  whereby  the  water  of  the  stream*  is  so 
backed  up  as  to  clog  the  plaintiff's  mill.10  When  the  interference  is 
such  that  the  damages  are  considered  original  the  injury  is  done 
to  the  then  owner  of  the  land,  and  his  cause  of  action  is  not  trans- 
ferred to  a  grantee  by  warranty  deed.11  So  where  the  damages  are 
original  no  action  can  be  maintained  by  subsequent  owners  of  the 
land,  or  a  tenant  thereof,  for  injuries  to  crops  grown  thereon  by  a 
continued  flowing  of  the  land.18  But  when  the  damages  caused  by  in- 
terference wtih  a  stream  are  continuing  or  recurring  the  right  of  ac- 
tion for  each  recurring  injury  is  in  the  owner  of  the  premises  at  the 
time  the  injury  results.1*  Where  an  injury  to  lands  by  flowing  was 
caused  by  the  erection  of  a  mill  which  at  the  time  of  the  injury  was  in 
the  possession  of  a  person  other  than  the  one  who  erected  the  mill,  and 
not  the  tenant  of  the  latter,  it  was  held  that  an  action  on  the  case  for 
such  flowing  would  not  lie  against  the  one  who  erected  the  mill.14 
It  is  well  settled  that  each  person  who  acts  in  maintaining  a  nuisance 
is  liable  ior  the  resulting  damage.  If  he  acts  independently  and  not 
in  concert  with'  others,  he  is  liable  for  the  damages  which  result  from 

7.  Garrett  v.  Beers,  97  Kan.  255, 155   L.R.A.1916E  958. 

Pac.  2,  L.R.A.1916F  1289.  12.  St.  Francis  Levee  Dist.  v.  Bar- 

8.  McLeod  v.  Spencer,  21  Okla.  165,  ton,  92  Ark.  406,  123  S.  W.  382,  135 
95  Pac.  754, 129  A.  S.  R.  774  and  note,  A.  S.  R.  191,  25  L.R.A.(N.S.)  645; 
17  L.R.A.(N.S.)  958.  Chicago,  etc.,  R.  Co.  v.  Humphreys, 

9.  Brown  v.  Bowen,  30  N.  Y.  519,  107  Ark.  330,  155  S.  W.  127,  L.R.A. 
86  Am.  Dec.  406.  1916E  962. 

10.  Ripka  v.  Sergeant,  7  Watts  &  IS.  Turner  v.  Brooks,  151  Ky.  310, 
S.  (Pa.)  9,  42  Am.  Dec.  214.  151  S.  W.  948,  L.R.A.1916E  958  and 

11.  St.  Francis  Levee  Dist.  v.  Bar-  note. 

ton,  92  Ark.  406,  123  S.  W.  382,  135  14.  Blunt  v.  Aikin,  15  Wend. 
A.  S.  R.  191,  25  L.R.A.(N.S.)  645;  (N.  Y.)  522,  30  Am.  Dec.  72.  Gen- 
Irvine  v.  Oelwein,  170  la.  653>  150  N.  erally  as  to  parties  in  an  action  on  the 
W.  674,  L.R.A.1916E  990;  Turner  case,  see  Tkespass  on  thb  Case,  vol. 
▼.  Brooks,  151  Ky.  310, 151  S.  W.  948,   26,  pp.  999  et  seq. 
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his  own  act  only.15  Accordingly,  persons  who  independently,  and  not 
jointly  and  in  concert,  place  obstructions  in  a  watercourse  are*  not 
jointly  liable  for  injury  resulting  from  the  obstructions  taken  as  a 
whole,  but  each  is  liable  only  for  the  damage  traceable  to  his  own 
wrongful  act,  for  obstructors  are  not  joint  wrongdoers  in  the  sense  that 
they  join  in  doing  the  same  wrongful  act,  but  only  in  the  sense  that 
their  several  wrongful  acts  combine  in  causing  the  total  damage. 
This  does  not  makg  them  jointly  tortfeasors  in  the  sense  that  each  is 
liable  for  all  the  damages.16  Upper  riparian  owners  whose  lands  will 
be  injured  by  the  maintenance  of  a  dam  lower  down  the  stream  may 
join  in  a  bill  in  equity  to  abate  the  dam.17  And  injunctive  relief  may 
be  granted  against  the  unlawful  maintenance  of  a  dam,  though  the 
complainants  in  the  suit  are  differently  affected,  at  least  in  degree,  by 
the  act  complained  of.  This  is  more  especially  true  when  objection  is 
not  made  by  special  demurrer,  and  the  parties  proceed  to  a  hearing.18 
48.  Defenses. — A  defense  by  an  upper  riparian  owner  that  he  has 
used  the  water  of  a  stream  for  manufacturing  purposes  in  a  reason- 
able manner,  returning  the  water  to  the  stream  with  no  material  dim- 
inution, is  good  as  against  demurrer,  in  an  action  by  a  lower  riparian 
owner  for  a  diversion  of  the  water  of  the  stream.19  It  is  no  defense  to 
an  action  to  recover  damages  for  injuries  caused  by  water,  due  to  the 
negligent  construction  of  a  bridge,  that  the  owner  whose  land  was  in- 
jured assisted  as  a  subconstructor  in  making  a  part  of  the  bridge, 
where  it  is  not  shown  that  he  possessed  any  knowledge,  experience,  or 
skill  in  engineering,  or  as  to  the  suitableness  or  sufficiency  of  such 
construction,  but  merely  worked  under  the  direction  and  specifications 
of  defendant's  engineers.90  That  plaintiff's  dam  obstructs  navigation 
is  no  defense  to  an  action  for  obstructing  the  flow  of  water  to  his  mill.1 
And  where  the  action  is  for  damages  to  crops  caused  by  overflow  from 
an  artificial  channel  of  lessened  capacity,  the  fact  that  the  land  was 
wild  and  unimproved  at  the  time  the  channel  was  changed  affords  no 
defense,  since  to  hold  otherwise  would  be  to  allow  defendant  to  take 
advantage  of  his  own  wrong.*  It  has,  however,  been  held  that  one 
who  knowing  that  obstructions  in  a  stream  will  cause  the  water  to 
overflow  on  his  land,  thereafter  establishes  a  business  on  such  land 

15.  Wm.  Tackaberry  Co.  v.  Sioux    (N.S.)  693. 

City  Service  Co.,  154  la.  358,  132  N.  18.  Turner  v.  Hart,  71  Mich.  128,  38 

W.  945,  134  N.  W.  1064,  Ann.  Cas.  N.  W.  890,  15  A.  S.  JR.  243. 

1914A    1276,    40    L.R.A.(N.S.)    102.  19.  Alabama  ConsoL  Coal,  etc,  R. 

And  see  Nuisances,  vol.  20,  p.  397.  Co.  v.  Turner,  145  Ala,  639,  39  So. 

16.  William  Tackaberry  Co.  v.  Sioux  603,  117  A.  S.  B.  61. 

City  Service  Co.,  154  la.  358,  132  N.  20.  Chicago,  etc.,  R.  Co.  v.  McKone, 

W.  945,  134  N.  W.  1064,  Ann.  Cas.  36  Okla.  41,  127  Pac.  488,  42  ImSLA. 

1914A  1276  and  note,  40  L.R.A(N.S.)  (N.S.)  709. 

102  and  note.  1.  Haller  v.  Pine,  8  Blackf.  (Ind.) 

17.  Cloyes    v.    Middlebury   Electric  175,  44  Am.  Dec.  762. 

Co.,  80  Vt.  109,  66  Atl.  1039, 11  L.R.A.       2.  Note:  L.R.A.1916F  1289. 
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which  is  injured  by  the  overflow,  is  guilty  of  contributory  negligence 
barring  a  recovery.*  Thus  where  a  person  erects  a  mill  in  such  a 
position  that  its  operation  is  obstructed  by  the  back  water  from  a  dam 
previously  erected  by  another,  lower  down  upon  the  same  stream,  he 
cannot  complain  of  such  dam  as  a  nuisance.4  The  silence  of  the  own- 
er of  land,  in  regard  to  injury  which  he  suffers  from  a  dam  on  the  land 
of  another  about  to  be  purchased  by  a  third  person,  is  not  such  a  con- 
cealment as  will  deprive  him  of  his  right  of  action  against  such  third 
person  for  injury  received  subsequent  to  the  purchase ;  the  injury  like- 
ly to  be  occasioned  by  a  continuance  of  the  dam  being  self-evident.5 
If  a  dam  produces  actionable  injury  it  is  no  defense  that  it  was  erected 
to  correct  the  mistake  of  another  who  has  wrongfully  interfered  with 
the  flow.6  There  are  numerous  decisions  which  lay  down  the  general 
rule  that  one  whose  riparian  rights  are  interfered  with,  or  whose  prop- 
erty is  flooded,  because  of  the  obstruction  of  a  natural  watercourse, 
must  exercise  reasonable  care  and  diligence  to  minimize  the  damages, 
and  if  any  part  of  his  damages  is  the  result  of  hi9-own  failure  to  exer- 
cise such  care  and  diligence,  whatever  may  be  stated  to  be  his  measure 
of  damages,  to  that  extent,  at  least,  he  is  not  entitled  to  recover.7 
There  is,  however,  less  authority  to  the  effect  that  where  one  riparian 
proprietor  continuously  diminishes  or  detains  the  water  in  the  stream 
reasonably  with  reference  to  the  rights  of  another  riparian  proprietor 
who  is  damaged  thereby,  there  is  an  illegal  invasion  of  the  property 
rights  of  the  latter,  and  he  is  under  no  legal  obligation  to  exercise  ordi- 
nary care  to  avoid  or  lessen  such  damages.8  The  effect  of  legislative 
authority  to  construct  or  maintain  a  dam  on  liability  for  injuries 
resulting  therefrom  is  discussed  elsewhere  in  this  article,  as  is  the 
acquisition  by  grant  or  prescription  of  the  right  to  overflow  the  lands 
of  another  by  means  of  a  dam.* 

49.  Evidence;  Burden  of  Proof. — On  the  trial  of  a  suit  by  one 
riparian  proprietor  against  an  upper  riparian  proprietor,  for  damages 
because  of  the  unreasonable  diminution  and  detention  of  the  water  in 

3.  Entry  v.  Raleigh,  etc.,  R.  Co.,  109  avoided).  And  see  McClenegban  v. 
N.  C.  589, 14  S.  E.  352, 15  L.R.A.  332.  Omaha,  etc.,  R.  Co.,  25  Neb.  523,  41  N. 

4.  Van  Bergen  v.   Van  Bergen,  3  W.  350, 13  A.  S.  R.  508. 
Johns.  Ch.  (N.  Y.)  282,  8  Am.  Dec.  Note:  22  L.R.A.(N.S.)  685. 

511.  8.  Price  v.  High  Shoals  Mfg.  Co., 

5.  Alexander  v.  Kerr,  2  Rawle  (Pa.)  132  Ga.  246,  64  S.  E.  87,  22  L.R.A. 
83,  19  Am.  Dec.  616.  (N.S.)  684.    For  a  general  discussion 

6.  Allen  v.  Stowell,  145  Cal.  666,  79  of  the  question  Whether  in  an  action 
Pac.  371,  104  A.  S.  R.  80,  68  L.R.A.  for  the  creation  or  maintenance  of  a 
223.  nuisance  the  defendant  may  avail  him- 

7.  Louisville,  etc.,  R.  Co.  v.  Moore,  self  of  the  defense  of  contributory 
101  *S.  W.  934,  31  Ky.  L.  Rep.  141, 10  negligence,  see  Nuisances,  vol  20,  p. 
L.R.A.(N.S.)     579     (overflowing     of  492  et  seq. 

land  caused  by  railroad,  but  which  the       9.  See  supra,  par.  38* 
ploughing   of   a   furrow    could    have 
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the  stream,  evidence  tending  to  show  that  the  defendant  was  using 
water  from  the  stream  sufficient  to  propel  machinery  not  adapted  to 
the  size  and  capacity  of  the  stream  is  admissible.10  The  plaintiff,  to 
prove  his  damages,  may  give  evidence  of  profits  which  he  might  have 
made  upon  goods  that  he  could  have  manufactured,  and  which  he  was 
prevented  from  manufacturing  by  the  act  of  the  defendant  in  raising 
a  dam  below  plaintiff's  mill  on  the  same  stream,  by  reason  of  which 
erection  the  water  was  made  to  flow  back  and  impede  the  operation  of 
such  mill.11  But  in  a  suit  by  a  lower  proprietor  where  the  damages 
claimed  were  loss  of  profits  in  operating  a  grist  and  flour  mill  from  a 
specified  time,  it  was  held  that  testimony  offered  by  a  witness  for  the 
plaintiffs,  "that  he  had  heard  people  say  that  they  quit  carrying  their 
grinding  to  plaintiffs'  mill  because  they  could  not  get  it  ground  on 
account  of  low  water/'  it  not  appearing  that  the  statements  referred 
to  were  made  since  such  time,  was  properly  excluded.18  In  an  action 
for  an  injunction  against  interference  with  riparian  rights,  the  burden 
is  on  the  plaintiff  to  establish  the  fact  that  he  is  a  riparian  owner.1* 
Every  proprietor  who  claims  the  right  either  to  throw  the  water  back 
above,  or  to  diminish  the  quantity  which  is  to  descend  below,  must 
prove  an  actual  grant  or  license  from  the  proprietors  affected,  or  an  un- 
interrupted enjoyment  for  the  statutory  period.14  And  when  a  pre- 
scriptive right  to  flow  the  lands  of  another  is  claimed,  the  burden  of 
proof  is  on  the  claimant  to  show  that  he  has,  for  the  statutory  period 
at  least,  each  year  flowed  the  land  to  the  height  complained  of,  and 
that  such  use  of  the  land  has  been  adverse,  uninterrupted,  peaceable, 
open,  and  notorious.15 

50.  Scope  of  Recovery;  Permanent  or  Recurrent  Injury;  Succes- 
sive Actions;  Running  of  Limitations. — In  actions  by  riparian  owners 
for  damages  for  interference  with  the  flow  of  a  stream,  as  in  other  ac- 
tions for  damages  for  injuries  to  realty,  the  scope  of  recovery  is  usually 
held  to  depend  on  whether  the  injury  is  permanent  or  continuing,1* 
and  the  weight  of  authority  is  to  the  effect  that  whenever  the  structure 
or  obstruction  impeding  the  flow  of  water  is  of  a  permanent  character, 
and  its  construction  and  continuance  are  necessarily  an  injury,  the 
damage  is  considered  original,  to  be  recovered  in  one  action,  and  not 
continuous  in  character,  and  the  statute  of  limitations  begins  to  run 

10.  Price  v.  High  Shoals  Mfg.  Co.,  14.  Davis  v.  Fuller,  12  Vt.  178,  36 
132  Ga.  246,  64  S.  E.  87,  22  L.R.A.   Am.  Dec.  334. 

(N.S.)  684.  /  15.  Turner  v.  Hart,  71  Mich.  128, 

11.  Simmons  v.  Brc«ro,  5  E.  I.  299,   38  N.  W.  890, 16  A.  S.  B.  243. 

73  Am.  Dec.  66.  16.  For   a   full   discussion   of  the 

12.  Price  v.  High  Shoals  Mfg.  Co.,  scope  of  recovery  of  damages  as 
132  Ga.  246,  64  S.  B.  87,  22  L.R.A.  dependent  on  the  nature  of  the  injury, 
(N.S.)  684.  see  Damages,  vol.  8,  pp.  542,  545  et 

13.  Merritt  v.  Toronto,  48  Can.  Sup.  seq. ;  Nuisances,  vol.  20,  p.  465  et  seq. ; 
Ct.  L  Ann.  Cas.  2913E  707.  Railroads,  vol.  22,  p.  898  et  seq. 
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from  the  completion  of  the  obstruction,  or  at  least  Irom  the  time  of 
the  first  injury.19  But  when  the  construction  and  continuance  of  the 
structure  are  not  necessarily  injurious,  but  may  or  may  not  be  so,  the 
injury  to  be  compensated  in  a  suit  is  only  the  damage  which  has  hap- 
pened; and  there  may  be  as  many  successive  recoveries  as  there  are 
successive  injuries.  In  such  cases  the  statute  of  limitations  begins  to 
run  from  the  happening  of  the  injury  complained  of.1*  So  when  a 
change  is  made  in  the  obstruction,  and  damages  result  therefrom,  the 
statute  of  limitations  begins  to  run  from  the  time  of  the  change,  and 
not  from  the  original  erection  of  the  structure.19  Opposed  to  the  view 
above  set  out  there  are  a  few  cases  which  have  proceeded  upon  the 
theory  that  where  the  dam  or  embankment  constitutes  a  permanent 
structure,  from  the  building  and  continuance,  of  which  an  injury  will 
necessarily  result,  the  person  guilty  of  maintaining  the  nuisance  is 
liable  for  successive  suits,  each  continuance  being  a  new  nuisance.20 

17.  Gulf,  etc.,  R.  Co.  v.  Moseley,  62  Ark.  240, 12  S.  W.  331,  20  A.  S.  B. 
161  Fed.  72,  88  C.  C.  A.  236,  20  L.R.A.  174,  6  L.R.A.  804;  Turner  v.  Overton,. 
(N.S.)  885  and  note;  St.  Louis,  etc.,  86  Ark.  406,  111  S.  W.  270,  20  L.R.A. 
R.  Co.  v.  Biggs,  52  Ark.  240, 12  S<  W.  (N.S.)  894  and  note;  St.  Francis  Levee 
331,  20  A.  S.  R.  174>  6  L.R.A.  804;  Dist.  v.  Barton,  92  Ark.  406,  123  S. 
Turner  v.  Overton,  86  Ark.  406,  111  W.  382,  136  A.  S.  R.  191,  25  L.R.A. 
S.  W.  270,  20  L.R.A.(N.S.)  894  and  (N.S.)  645  and  note;  Chicago,  etc.,  R. 
note;  St.  Francis  Levee  Dist.  v.  Barton,  Co.  v.  Humphreys,  107  Ark.  330,  155 
92  Ark.  406,  123  S.  W.  382,  135  A.  S.  S.  W.  127,  L.R.A.1916E  962;  Hunt 
R.  191,  25  L.R.A.(N.S.)  645  and  note;  v.  Iowa  Cent,  R.  Co*,  86  la.  15,  52 
Chicago,  etc.,  R.  Co.  v.  Humphreys,  107  N.  W.  668,  41  A.  S.  R.  473;  WiUitts  v. 
Ark.  330,  155  S.  W.  127,  L.R.A.1916E  Chicago,  etc.,  R.  Co.,  88  la.  281,  55 
962;  Powers  v.  Council  Bluffs,  45  la.  N.  W.  313,  21  L.R.A.  608;  Bowers  v. 
652,  24  Am.  Rep.  792;  Irvine  v.  Oel-  Mississippi,  etc.,  Boom  Co.,  78  Minn, 
wein,  170  la.  653,  150  N.  W;  674,  298,  81  N.  W.  208,  79  A.  S.  R.  395; 
L.R.A.1916E  990  and  note;  Richmond  Austin,  etc.,  R.  Co.  v.  Anderson,  79 
v.  Gentry,  136  Ky.  319, 124  S.  W.  337,  Tex.  427,  15  S.  W.  484,  23  A.  S.  R. 
136  A.  S.  R.  255;  Byrne  v.  Minne-  350;  American  Locomotive  Co.  v.  Hoff- 
apolis,  etc.,  R.  Co.,  38  Minn.  212,  36  man,  108  Va.  363,  61  S.  E.  759,  128 
N.  W.  339,  8  A.  S.  R.  668;  Bowers  v.  A.  S.  R.  953;  Pickens  v.  Coal  River 
Mississippi,  etc.,  Boom  Co.,  78  Minn.  Boom,  etc.,  Co.,  66  W.  Va.  10,  65  S. 
398,  81  N.  W.  208,  79  A.  S.  R.  395;  E.  865,  24  L.R.A.(N.S.)  354. 
Priebe  v.  Ames,  104  Minn.  419,  116  Notes:  20  L.R.A.(N.S.)  890,  896; 
N.  W.  829,  17  L.R.A.(N.S.)  206  and  25  L.R.A.(N.S.)  646;  10  Ann.  Cas. 
note;  Ridley  v.  Seaboard,  etc.,  R.  Co.,  186. 

118  N.  C.  996,  24  S.  E.  730,32  L.R.A.      And  see  Limitation  of  Actions, 

708;  American  Locomotive  Co.  v.  Hoff-  vol.  17,  pp.  716,  789  et  seq.;  Nuis- 

man,  108  Va.  363,  61  S.  E.  759,  128  ances,  vol.  20,  p.  466. 

A.  S.  R.  953.  19.  Little  Rock,  etc.,  R.  Co.  v.  Chap- 

Notes:  20  L.R.A.(N.S.)  886,  895;  25  man,  39  Ark.  463,  43  Am.  Rep.  280. 

L.R.A.(N.S.)  645;  10  Ann.  Cas.  186.         Note:  20  L.RJL(N.S.)  892. 
And  see  Limitation   of  Actions,       20.  Wells  v.  New  Haven,  etc.,  Co., 

vol.  17,  pp.  716,  787  et  seq.;   Nui-  151  Mass.  46,  23  N.  E.  724,  21  A.  S.  R. 

SiNGES,  vol.  20,  p.  467  et  seq.  423. 

18.  St.  Louis,  etc.,  R.  Co.  v.  Biggs,       Note:  20  LJt.A.(N.S.)  887,  895. 
R.  C.  L.  Vol.  XXVIL— 71.        1121 
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51.  Measure  and  Elements  of  Damages. — In  actions  by  riparian 
owners  for  damages  for  injuries  ocoasiocned  by  interference  with  the 
flow  of  a  stream,  as  in  other  actions  for  injuries  to  real  property,  the 
damages  are,  as  a  general  rule,  measured  by  the  diminution  in  the 
market  value  of  the  property,  where  the  injury  is  of  a  permanent 
nature.1  In  the  case  of  temporary  or  occasional  injuries  the  measure 
of  damages  is  the  diminution  in  the  rental  value  of  the  property,  or, 
according  to  the  rule  in  some  jurisdictions,  the  cost  of  restoring  the 
land  to  its  former  condition,  when  this  is  less  than  the  diminution  in 
the  market  value  of  the  whole  property  by  reason  of  the  injury.2 
Where  several  have  independently  contributed  to  the  total  damage 
the  rule  of  measure  of  damages  is  tempered  to  the  circumstances.  The 
plaintiff  is  not  required  to  prove  the  precise  damage  inflicted  upon 
him  by  the  single  defendant.  He  may  prove  the  proportionate  extent 
to  which  the  defendant  contributed  to  his  injury,  and  the  jury  may 
award  such  proportion  of  the  damages  as  is  commensurate  with  the 
defendant's  contribution  thereto.8  In  the  case  of  an  action  brought 
by  a  homesteader  on  public  land,  proceeding  to  perfect  his  title,  it 
has  been  held  that  the  court  should  not  instruct  the  jury  that  the 
measure  of  damages  for  interference  with  the  flow  of  a  stream  is  the 
same  as  if  he  owned  the  land  in  fee  simple,  but  should  define  the 
rights  of  the  settler  in  the  homestead,  and  leave  the  question  to  the 
jury  to  determine  his  interest,  and,  from  such  interest,  the  liability  of 
the  defendant.* 

VI.  Diversion  ' 

Rights,  Duties  and  Liabilities 

52.  In  General. — As  already  seen,*  each  riparian  owner  has  th^ 
right,  jure  naturae,  to  have  the  stream  flow  by  or  across  his  land  in  its 
natural  condition,  subject  only  to  the  right  in  the  other  owners  to 
make  a  reasonable  use  thereof,  and  the  general* rule  based  on  this 
right  is  that  no  one  may  divert  the  water  of  a  stream  so  as  to  deprive 
another  riparian  owner  of  the  benefit  of  the  reasonable  use  thereof, 
without  rendering  himself  liable  to  be  mulcted  in  damages  for  the 
resulting  injury.6    The  upper  proprietor  may  divert  so  much  water 

1.  Ridley  v.  Seaboard,  etc.,  R.  Co.,  W.  945,  134  N.  W.  1064,  Ann.  Cas. 
118  N.  C.  996,  24  S.  E.  730,  32  L.R.A.  1914A  1276,  40  L.R.A;(N:S.)  102. 
708.  4.  McLeod    v.    Spencer,    21    Okla. 

2.  Hartshorn  v.  Chaddock,  135  N.  Y.  165,  95  Pac.  754,  129  A.  S.  R.  774, 
116,  31  N.  E.  997,  17  L.R.A.  426  and  17  L.R.A.(N.S.)  958. 

note.     See  Damages,  vol.  8,  pp.  481,  5.  See  supra,  par.  30. 

483  et  seq.;  Nuisances,  vol.  20,  p.  470  6.  Ulbricht  v.  Eufaula  Water  Co.,  86 

et  seq.  Ala.  587,  11  A.  S.  R.  72,  4  L.R.A. 

3.  Wm.    Tackaberry    Co.   v.    Sionx  572;  Tennessee  Coal,  etc.,  Co.  v.  Ham- 
City  Service  Co,,  154  la.  358,  132  N.  ilton,  100  Ala.  252,  14  So.  167,  46 
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from  the  streato  as  he  is  reasonably  entitled  to  for  riparian  purposes,7 
and  the  reasonableness  or  lawfulness  of  any  given  diversion  of  water 
is  in  no  wise  affected  by  the  mere  mode  of  diversion.8    Thus  the  use 
of  an  artificial  aqueduct  to  conduct  to  one's  house  or  barn  the  water 
in  a  stream  running  through  his  land,  which  he  has  a  right  to  use, 
does  not  render  him  liable  to  a  proprietor  below  him  on  the  same 
stream,  if  the  right  is  not  abused  by. using  more  than  his  fair  propor- 
tion of  the  water,  and  unnecessarily  depriving  the  proprietor  of  water 
which  would  otherwise  come  to  his  land.9    Interference  cannot,  how- 
ever, exceed  that  which  arises  from  reasonable  conduct  in  the  light  of 
all.  circumstances,  having  due  regard  to  the  exercise  of  the  common 
right  by  other  riparian  owners.10    Consumption  by  watering  cattle, 
temporary  detention  by  dams  in  order  to  run  machinery,  irrigation, 
when  not  out  of  proportion  to  the  size  of  the  stream,  and  some  other 
familiar  uses,  although  in  fact  a  diversion  of  the  water  involving  some 
loss,  are  not  regarded  as  an  unlawful  diversion,  but  are  allowed  as  a 
necessary  incident  to  the  use,  in  order  to  effect  the  highest  average 
benefit  to  all  the  riparian  owners.    As  the  enjoyment  of  each  must  be 
according  to  his  opportunity,  and  the  upper  owner  has  the  first  chance, 

A.  S.  R.  48  and  note;  Alabama  Consol.  (N.S.)  710;  Tolle  v.  Correth,  31  Tex. 

Coal,  etc.,  Co.  v.  Turner,  145  Ala.  639,  362,  98  Am.  Dec.  540 ;  Martin  v.  Big- 

39  So.  603,  117  A.  S.  R.  61;  Mentone  elow,  2  Aikens  (Vt.)  184,  16  Am.  Dec 

Irrigation    Co.   v.    Redlands   Electric  696 ;  Rigney  v.  Tacoma  Light,  etc.,  Co., 

Light,  etc.,  Co.,  156  Cal.  323, 100  Pac.  9  Wash.  576,  38  Pac.  147,  26  L.R.A 

1082,  17  Ann.  Cas.  1222,  22  L.R.A.  425. 

(N.S.)  382;  Evans  v.  Merriweather,  3  Notes:  9  L.R.A.  812;  41  L.R.A.  744, 

Scam.   (I1L)   492,  38  Am.  Dec.  106;  745. 

Plumleigh  v.  Dawson,  1  Gilman  (111.)  7.  Alabama  Cfcnsol.  Coal,  etc.,  Co.  v. 

544,  41  Am.   Dec.   199 ;   Maxwell  ▼.  Turner,  145  Ala!  639,  39  So.  603>  117 

Shirts,  27  Ind.  App.  529,  61  N.  E.  754,  A.  S.  R.  61  and  note;  Gould  v.  Eaton, 

87  A.  S.  R.  268;  Gehlen  v.  Knorr,  101  117  Cal.  539,  49  Pac.  577,  38  L.RA. 

la.  700,  70  N.  W.  757,  63  A.  S.  R.  416,  181;  Fisher  v.  Feige,  137  Cal.  39,  69 

36  L.R.A.  697;  Cook  v.  Hull,  3  Pick.  Pac  618,  92  A  S.  R.  77,  59  L.R.A. 

(Mass.)  269,  15  Am.  Dec.  208;  Cowell  333;   Stratton  v.  Mt,  Hermon  Boys' 

v.  Thayer,  5  Mete.    (Mass  )   253,  38  School,  216  Ma*.  83,  103  N.  E.  87, 

Am.  Dec  400;  Kennedy  v ^Niles  Water  Ann.  Cas.  1915A  768  49  L.RJl(N.s.) 

Supply  Co.,  137  Mich.  474,  139  N.  W.  57 

241,  43  L.RA.(N.S.)  836;  Gardner  v.  \jMa.  q  t  p  a   an 

Newburgh,  2  Johns.  Ch.  (N.  Y.)  162,  «  °£/  L    u        w-               -.«   /1  1 

7  Am.  Dec.  526;  Covert  v.  Cranford  *  °ha™0C*  V'  £TT^™*°*o 

141 N.  Y.  521, 36  N.  E.  597,  38  A.  S.  r!  f&  **£?'  171'  52  A'  8'  *'  195'  32 

826;  Smith  v.  Brooklyn,  160  N.  Y.  357,  Lf'Vf       , 

54  N.  E.  787,  45  L.R.A.  664;  Strobel  *.  9-  Wadsworth  v.  Tillotson,  15  Conn. 

Kerr  Salt  Co.,  164  N.  Y.  303,  58  N.  E.  366»  39  Am-  De<5.  39L 

142,  79  A.  S.  R.  643,  51  L.R.A.  687;  *<>•  Stratton  v.  Mt.  Hnnon  Boys' 

Penrhyn  Slate  Co.  r.  Granville  Elec-  School,  216  Mass.  83,  103  N.  E.  87, 

trie  Light,  etc.,  Co.,  181  N.  Y.  80,  73  Ann.  Cas.  1915A  768,  40  L.R.A.(N.S.) 

N.  E.  566,  2  Ann.  Cas.  782 ;  Scrantbn  57 ;  Gardner  v.  Newburgh,  2  Johns.  Ck 

Gas,  etc.,  Co.  v.  Delaware,  etc.,  R.  Co.,  (N.  Y.)  162,  7  Am.  Dec.  526. 

240  Pa.  St.  604,  88  Atl.  24,  47  L.RA. 
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the  lowor  owners  must  submit  to  such  loss  as  is  caused  by  reasonable 
use.11  There  will  be  no  right  of  action  for  diversion  of  water,  pro- 
vided it  is  done  wholly  on  the  upper  proprietor's  land  and  the  water  is 
returned  to  the  channel  before  it  leaves,18  but  the  mere  provision  of 
means  for  the  return  of  the  diverted  water  is  not  sufficient  to  relieve 
the  one  making  the  diversion  from  liability  if  the  water  is  not  in  fact 
returned  to  the  stream.18  There  is,  however,  authority  to  the  effect 
that  it  is  not  unreasonable  for  the  proprietor  of  a  stream  to  take  water 
therefrom  through  a  conduit  to  his  house  and  barn,  and  allow  the  wa- 
ter to  run  from  the  receptacle  a  little  to  prevent  its  freezing  in  winter 
and  to  keep  it  clear  in  summer,  although  the  water  is  not  returned  to 
the  stream,  but  is  allowed  to  run  upon  the  land  and  %be  wasted.14  A 
lower  owner  cannot  complain  of  the  action  of  the  upper  owner  who 
has  turned  an  extra  quantity  of  water  into  the  stream  in  taJring  it  out 
again  before  it  reaches  the  lower  proprietor  if  there  is  no  diminution 
of  the  quantity  reaching  him.1*  But  the  fact  that  the  upper  pro- 
prietor has  added  a  quantity  of  water  to  the  river  will  not  entitle  him 
to  take  it  out  again  after  it  has  passed  upon  the  property  of  a  lower  pro- 
prietor so  that  it  has  gone  beyond  his  control.16  The  necessity  of  the 
user  cannot  justify  a  diversion  of  waters  to  the  injury  of  other  pro- 
prietors,— the  necessities  of  one  man's  business  cannot  be  the  standard 
of  another's  rights  in  a  thing  which  belongs  to  both.  Accordingly 
the  fact  that  a  riparian  owner  has  expended  large  sums  of  money  in 
the  erection  of  a  plant,  for  the  successful  operation  of  wjiich  it  is  neces- 
sary to  divert  water  from  the  stream,  will  not  give  him  a  right  to  use 
more  water  than  is  consistent  with  the  rights  of  other  proprietors.17 
The  unlawful  diversion  of  waters  can  be  injurious  to  the  lower  pro- 
prietor only,  and  so  an  upper  proprietor  cannot  complain  of  the  diver- 
sion of  water  below  his  lands.18  It  is  quite  generally  considered  that 
flood  waters  are  as  much  a  part  of  a  stream  as  the  waters  which  flow 
within  the  channel,  that  riparian  rights  attach  to  them,1*  and  that 

11.  Strobel  v.  Kerr  Salt  Co.,  164  N.       Note :  41  L.R.A.  745. 

Y.  303,  58  N.  E.  142,  79  A.  S.  R.  643,  14.  Wadsworth     v.     Tillotson,     15 

51  L.B.A.  687.    And  see  supra,  par.  Conn.  366,  39  Am.  Dec.  391. 

26,  27.  Note:  41  L.R.A.  738. 

12.  Jones  v.  Conn,  39  Ore.  30,  64  15.  Society,  etc.  v.  Morris  Canal, 
Pac.  855,  65  Pac.  1068,  87  A.  S.  R.  etc.,  Co,,  1  N.  J.  Eq.  157,  21  Am.  Dec 
634,  54  L.R.A.  630;  Tolle  ▼.  Correth,  41. 

31  Tex.  362,  98  Am.  Dec.  540;  Norton  Note:  41  L.R.A.  747. 

v.  Volentine,  14  Vt.  239,  39  Am.  Dec  16.  Note :  41  L.R*A.  747. 

220 ;   Canfleld  v.  Andrew,  54  Vt.  1,  17.  Strobel  v.  Kerr  Salt  C6.,  164  N. 

41  Am.  Rep.  828.  T.  303,  58  N.  E.  142,  79  A.  S.  R.  643> 

Note:  41  L.R.A.  745.  51  L.R.A.  687;  Clark  v.  Pennsylvania 

And  see  supra,  par.  32 ;  and  infra,  R.  Co.,  145  Pa.  St  438,  22  Atl  989,  27 

par.  59.  A.  S.  R.  710. 

13.  Stein  v.  Burden,  29  Ala.  127,  65  18.  Hargrave  v.  Cook,  108  CaL  72. 
Am.  Dec.  394;  Bathgate  v.  Irvine,  126  41  Pac.  18,  30  L.R.A.  390. 

CaL  135,  58  Pac.  442,  77  A.  S.  R.  158.       19.  See  supra,  par.  5. 
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the  rule  against  the  diversion  of  the  water  applies  with  the  same  force 
to  them.**  A  riparian  owner  is  liable  for  the  diversion  of  a  stream  by 
his  agent,  though  such  diversion  is  forbidden  by  him,  if,  having 
notice  that  it  is  being  made,  he  makes  no  objection.1 

53.  Prescriptive  Right. — A  right  to  divert  a  stream,  running 
through  another's  land,  may  be  acquired  by  adverse  enjoyment  for 
the  statutory  period.*  If  a  wrongful  use  is  made  of  the  water  of  a 
running  stream  by  a  common  proprietor,  as  if  he  finally  diverts  the 
water,  such  use  is  by  common  consent  presumed  to  be  injurious  to 
other  common  proprietors  and  therefore  adverse.  As  in  other  cases, 
the  adverse  user,  in  order  to  ripen  into  a  right  to  use,  must  be  visible, 
continuous,  and  notorious,  and  must  continue  for  the  period  required 
to  acquire  rights  in  real  property  adversely  to  the  owner.8  A  mere 
license  to  divert  a  stream,  or  a  loan  of  the  use  of  it,  cannot  be  ripened 
into  a  right  by  lapse  of  time.4  The  prescriptive  right  is  limited  by 
the  extent  of  the  adverse  user.  Hence  talcing  water  through  a  pipe  of 
a  given  size,  for  the  prescriptive  period,  confers  only  the  right  to  take 
water  which  will  flow  through  the  pipe  at  the  level  at  which  it  has  been 
maintained,  and  not  a  right  to  keep  the  pipe  full  by  lowering  it  as  the 
level  of  the  water  recedes.6  A  lower  riparian  owner  acquires  no  pre- 
scriptive right  against  upper  proprietors  to  receive  a  given  quantity 
of  the  flow  of  a  stream  by  diverting  and  using  it  after  it  has  left  their 
land;  and  an  upper  proprietor  can  acquire  no  prescriptive  right  to 
divert  water,  as  against  owners  down  the  stream,  so  long  as  the  flow  is 
sufficient  for  the  needs  of  all.6  So  the  appropriation  of  considerable 
quantities  of  water  in  seasons  when  that  may  be  done  without  sensi- 
ble injury  to  lower  owners  does  not  give  a  prescriptive  rightto  divert 
the  whole  stream  in  dry  seasons.9 

54.  Diversion  of  Water  as  Between  States, — Water  being  of  a  wan* 
during,  transient  nature,  the  question  of  the  right  of  a  state  therein 
and  the  control  thereof  depends  to  a  great  extent,  if  not  entirely,  upon 
the  nature  or  character  of  the  right  asserted  and  its  effect  upon  the 
vested  rights  of  other  sovereignties.  As  to  waters  wholly  within  a  state 
in  which  no  other  state  has  acquired  any  vested  right,  it  is  well  settled 
that  the  state  may  prohibit  the  diversion  of  such  water  from  its  bor- 

20.  Miller  v.  Madera   Canai,   etc.,       *.  coaiter  y.  flumer,  4  ftancf.  (Ta.) 
Co.,  155  Cal.  323,  99  Pac.  502,  22  58,  15  Am.  Dec.  726. 
L.R.A.   391.  5.  Kennedy  v.  Niles  Water  Supply 

1.  Evans  v.  Merriweather,  3  Scam.   Co.,  173  Mich.  474, 139  N.  W.  241,  43 
(111.)  492,  38  Am.  Dec.  106.  L.R.A.(N.S.)  836. 

2.  Coaiter  v.  Hunter,  4  Rand.  (Va.)       6.  Clark  v.  Allaman,  71  Kan.  206, 
58,  15  Am.  Dec.  726.  80  Pac.  571,  70  L.R.A.  971. 

3.  Kennedy  v.  Niles  Water  Supply      7.  Meng  v.  Coffee;  6  Neb.  500,  93 

Co.,  173  Mich.  474,  139  tf.  W.  241,  43  N.  W.  713, 108  A.  S.  R.  697,  60  L.R.A. 

L.R.A.(N.S.)  836.  910. 
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derg  into  another  state.6  But  while  the  courts  agree  on  the  rule,  there 
is  a  divergence  of  views  as  to  its  foundation.  By  some  authorities  it 
has  been  based  on  the  principle  that  the  title  to  the  public  waters  of  the 
state  is  vested  in  the  state  for  the  use  ajid  benefit  of  all  the  citizens  of 
the  state,  under  such  rules  and  regulations  as  may  be  prescribed  from 
time  to  time  by  the  lawmaking  power  of  the  state.  This  is  not,  how- 
ever, an  interest  or  title  in  the  proprietary  sense,  but  rather  in  the  sov- 
ereign capacity  as  representative  of  all  the  people  for  the  purpose  of 
guaranteeing  that  the  common  rights  of  all  shall  be  equally  protected, 
and  that  no  one  shall  be  denied  his  proper  use  and  benefit  of  this 
common  necessity.9  Other  courts,  however,  have  held  that  the  state 
as  quasi  sovereign  and  representative  of  the  interests  of  the  public  has 
a  standing  in  court  to  protect  the  atmosphere,  the  water  and  the  forests 
within  its  territory,  irrespective  of  the  assent  or  dissent  of  the  private 
owners  of  the  land  most  immediately  concerned,10  and  that  the 
private  right  to  appropriate  is  subject  not  only  to  the  rights  of  lower 
owners  but  to  the  initial  limitation  that  it  may  not  substantially  dimin- 
ish one  of  the  great  foundations  of  public  welfare  and  health.11  The 
power  of  a  state  over  the  waters  within  its  borders  is  limited  by  vested 
rights  therein  of  other  states,  and  one  state  may  not  unreasonably  ap- 
propriate the  waters  of  a  river  within  its  borders,  to  the  injury  of  an- 
other state  through  which  such  river  Aowb;  and  in  determining  the 
question  of  reasonableness  of  the  diversion  of  water  by  a  state  where 
the  rights  of  another  state  are  affected,  the  court  will  give  due  consid- 
eration to  the  interests  of  both  states.18  In  some  of  the  Western  states 
where  the  •  development  of  the  mining  industries  and  the  reclamation 
of  arid  lands  compel  a  departure  from  the  common  law  rule  giving  a 
riparian  owner  a  right  to  a  flow  of  water  in  natural  channels  upon  and 
over  his  lands,  even  though  he  makes  no  beneficial  use  thereof,  and 
justify  a  prior  appropriator  of  water  of  a  flowing  stream  in  using  the 
water  thereof  for  purposes  of  irrigation,  rather  than  for  domestic  needs 
only,  it  has  been  held  in  some  cases  that  the  intervention  of  a  state 
line  between  a  flowing  stream  and  the  land  owned  by  a  person  does 
not  necessarily  preclude  such  person  from  diverting  the  waters  of 

8.  Hudson  County  Water  Co.  v.  Mo-  10.  Hudson  County  Water  Co.  v. 
Carter,  209  U.  S.  349,  28  S.  Ct.  529,  McCarter,  209  U.  S.  349,  28  S.  Ct  529, 
52  U.  S.  (L.  ed.)  828,  14  Ann.  Cas.  52  U.  S.  (L.  ed.)  828,  14  Aon.  Cas. 
560,  affirming  70  N.  J.  Eq.  695,  6o  560. 

Atl.  489,  118  A.  S.  R.  754,  10  Ann.  Note:  43  L.R.A.(N.S.)  24L 

Cas.  116,  14  L.R.A.(N.S.)  197;  Wal-  11.  Hudson   County  Water  Co.  ▼. 

bridge  v.  Robinson,  22  Idaho  236,  125  McCarter,  209  U.  S.  349,  28  S.  Ct  529, 

Pac.  812,  43  LJLA.(N.S.)    240  and  52  U.  S.  (L.  ed.)  828,  14  Ann.  Cas. 

note.  560. 

9.  Walbridge  v.  Robinson,  22  Idaho  12.  Kansas  ▼.  Colorado,  206  U.  S.  46, 
236, 125  Pac  812, 43  L.R.A.(N.S.)  240  27  S.  Ct.  655,  51  U.  S.  (L.  ed.)  956. 
and  note.  Note:  43  L.R.A.(N.S.)  242. 
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the  stream  and* conducting  them  aeross  the  state  line  for } purposes  of 
irrigation.18 

55.  Extent  and  Purpose  of  Diversion  Generally .-^-In  considering 
the  right  to  divert  waters  there  are  three  questions  involved.  The  first 
is  whether  the  one  diverting  the  water  has  the  right  to  do  so  in  any 
case;  second,  if  he  has  the  right,  is  the  use  to  which  the  diverted 
water  is  put  a  reasonable  exercise  of  his  rights  as  a  riparian  owner ;  and 
third,  the  extent  of  the  diversion.  In  cases  where  the  one  making  the 
diversion  has  the  right  to  do  so  and  the  use  is  a  proper  one,  the  amount 
of  the  water  which  he  may  divert  depends  upon  whether  it  is  reason- 
able, having  due  regard  to  the  condition  and  circumstances  of  other 
proprietors  on  the  stream.  He  should  not  so  divert  it  as  to  destroy  or 
materially  diminish  or  impair  the  application  of  the  water  by  other 
proprietors.14  After  a  conveyance  of  a  part  of  a  stream  of  water,  a 
change  in  the  mode  of  using  it,  which  does  not  increase  the  quantity, 
is  not  actionable.16  The  right  to  the  use  of  the  waters  of  a  stream  for 
domestic  purposes,  bathing,  etc.,  as  compared  with  the  right  to  use  for 
artificial  purposes,  is  discussed  at  length  elsewhere  in  this  article.10 

56.  Diversion  to  Sell. — A  riparian  owner  has  no  right  as  such  to 
divert  water  from  a  stream  in  order  to  make  merchandise  of  it.17  It  is, 
indeed,  often  said  that  a  riparian  owner  may  grant  to  others  the  right 
to  a  portion  of  the  flow,  provided  he  does  not  infringe  upon  the  rights 
of  other  riparian  owners  thereby.  But,  in  strictness,  no  more  is  meant 
by  this  than  that,'  if  such  grant  be  made,  the  grantor  and  his  suc- 
cessors in  title  can  no  longer  complain  of  such  diversion.18  So 
riparian  owners  cannot  divert  water  in  the  stream  for  the  purpose  of 
supplying  the  wants  of  th$  individuals  of  a  distant  municipal  corpora- 
tion.19 A  public  institution,  by  virtue  of  its  ownership  of  riparian 
property,  does  not  have  the  right  to  supply  water  for  the  purposes  of  a 
large  number  of  inmates  of  the  institution.20 

13.  Note:  10  Ann.  Cas.  127.    And  Seranton  Gas,  etc.,  Go.  v.  Delaware, 
see  Irrigation,  vol.  15,  p.  468.  etc.,  R.  Co.,  240  Pa.  St.  604,  88  Atl. 

14.  Note:  4  L.R.A.  572.  $4,  47  L.RA.(N.S.)  710. 

15.  Bullen  ▼.  Runnels,  2  N.  H.*255,  18.  McCarter,  v.    Hudson    County 
9  Am.  Dec.  55.  Water  Co.,  70  N.  J.  Eq.  695,  65  Atl. 

16.  See  supra,  par.  26.  489,  118  A.  S.  R.  754*  10  Ann.  Cas. 

17.  Heilbron     v.     Fowler     Switch  116,   14   L.RA.(N.S.)    197,   affirmed 
Canal  Co.,  75  Cal.  426,  17  Pac.  535,  209  U.  S.  349,  28  S.  Ct.  529,  52  U.  S. 
7  A.  S.  R.  183;  Miller  v.  Bay  Cities  (L.  ed.)  828,  14  Ann.  Cas.  560. 
Water  Co.,   157   Cal.   256,   107   Pac.  19.  Stein  v.  Burden,  24  Ala.  130, 

115,  27  L.R.A.(N.S.)  772;  Sanborn  t.  60  Am.  Dec.  453;  Ulbricht  v.  Eu- 
People's  Ice  Co.,  82  Minn.  43,  84  N.  faula  Water  Co.,  86  Ala.  587,  6  So. 
W.  641,  83  A.  S.  R.  401,  51  L.R.A.  78, 11  A.  S.  R  72,  4  Lit  A.  572;  Lord 
829;  McCarter  v.  Hudson  County  v.  Meadville  Water  Co.,  135  Pa.  St. 
Water  Co.,  70  N.  J.  Eq.  696,  65  Atl.  122,  19  Atl.  1007,  20  A.  S.  R.  864,  8 
489,  118  A.  S.  R>  754,  10  Ann.  Cas.  L.R.A.  202. 

116,  14  L.RA.(N.S.)  197  (affirmed  in       Note:  41  L.RA.  740. 

209  U.  S.  349,  28  S.  Ct.  529,  52  U.  8.       20.  Note:  22  L.R.A(N.S.)  387. 
(L.   ed.)    828,   14   Ann.    Cas.    560); 
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57.  Diversion  for  Public  Use. — The  waters  of  the  ocean  and  its 

bays,  and  of  public  watercourses  and  lakes,  so  far  as  they  lie  within  the 
jurisdiction  of  a  state,  are  part  of  the  public  domain,  and  the  state  may 
authorize  the  diversion  of  such  waters  for  any  purpose  it  deems  advan- 
tageous to  the  public,  without  providing  compensation  to  riparian 
proprietors  injuriously  affected.  Such  diversion  is  not  a  taking  of 
private  property  by  eminent  domain,  but  a  disposition  by  the  public 
of  the  public  property.  The  waters  of  a  private  pond  or  private  water- 
course, however>  are  private  property  and  cannot,  as  a  rule,  be  taken 
by  the  state,  its  political  subdivisions  or  officers,  for  a  public  use  with- 
out compensation.1  The  only  purpose  for  which  waters  of  a  private 
stream  may  be  diverted  without  compensation  to  the  riparian  proprie- 
tors is  navigation,  in  case  the  body  of  water  is  navigable.*  A  full  dis- 
cussion of  the  subject  of  diversion  of  water  to  a  public  use  will  be 
found  elsewhere  in  this  work.8 

58.  Use  on  Nonriparian  Land. — Numerous  decisions  dealing  with 
the  rights  of  riparian  ownership  have  laid  down  the  rule  that  such 
rights  extend  only  to  use  upon  and  in  connection  with  an  estate  which 
adjoins  the  stream,  and  that  no  legal  right  exists  in  a  riparian  owner 
for  the  use  of  the  water  beyond  his  riparian  land,  and  any  such  use 
is  an  infringement  of  the  rights  of  the  lower  riparian  proprietors,  who 
are  thereby  deprived  of  the  flow,4  even  when  no  more  water  nor  great- 
er right  is  taken  or  asserted  than  would  have  been  available  for  use  in 
connection  with  the  riparian  land.*  Some  authorities,  however,  take 
the  view  that  the  rule  that  water  cannot  be  used  in  connection  with 
nonriparian  lands  is  subject  to  the  modification  that  the  diversion,  if 
for  a  use  reasonable  in  itself,  must  cause  actual  perceptible  damage  to 
the  present  or  potential  enjoyment  of  the  property  of  the  lower  ri- 
parian proprietor  before  a  cause  of  action  arises  in  his  favor.6    The 

1.  Note:  37  L.R.A.(N.S.)  311.  And  Carter  v.  Hudson  County  Water  Co., 
see  Eminent  Domain,  vol.  10,  p.  84  70  N.  J.  Eq.  695,  65  Atl.  489,  118  A. 
et  seq.  S.  R.  754, 10  Ann.  Cas.  116, 14  L.R.A. 

2.  See  Eminent  Domain,  vol.  V,  (N.S.)  197,  affirmed  209  U.  S.  349,  28 
pp.  82,  85.    And  see,  infra,  par.  242.  S.  Ct  529,  52  U.  S.  (L.  ed.)  828,  14 

3.  See  Canals,  vol.  4,  p.  454;  Ann.  Cas.  560;  Watkins  Land  Co.  v. 
Drains  and  Sewers,  vol.  9,  p.  .627;  Clements,  98  Tex.  578>  86  S.  W.  733, 
Eminent   Domain,  vol.   10,  pp.  79,  107  A.  S.  R.  653,  70  L.R.A.  964. 

82.  84,  88;  Municipal  Corporations,  Notes:  41  L.R.A.  740;  22  L.R.A. 

vol.  19,  pp.  1096,  1097;  Waterworks,  (N.S.)  383,  387;  49  L.R.A.(N.S.)  57. 

post.  5.  Note:  22  L.R.A.(N.S.)  384.    For 

4.  Gould  v.  Eaton,  117  Cal.  539,  49  a  full  discussion  of  the  right  to  divert 
Pac.  577,  38  L.R.A.  181;  Bathgate  v.  water  to  nonriparian  lands  for  irri- 
Irvine,  126  Cal.  135,  58  Pac  442,  77  gation  purposes,  see  Irrigation,  voi. 
A.  S.  R.  158;  Miller  v.  Bay  Cities  15,  p.  452  et  seq. 

Water  Co.,  157  Cal.  256, 107  Pac.  115,  6.  Elliot  v.  Fitchttarg  R.  Co.,  10 
27  L.R.A.(N.S.)  772;  Crawford  Co.  v.  Cush.  (Mass.)  191,  57  Am.  Dec.  85; 
Hathaway,  67  Neb.  825,  93  N.  W.  781,  Stratton  v.  Mt  Hermon  Boys'  School, 
108  A.  S.  R.  6*7,  60  L.R. A.  889 ;  Mc-  216  Mass.  83, 103  N.  E.  87,  Ann.  Cas. 
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question  in  such  a  case  is  said  to  be  not  whether  the  diversion,  being 
for  a  legitimate  use,  is  in  quantity  such  as  is  reasonable,  having  re- 
gard to  all  the  circumstances,  as  it  is  in  cases  of  distinctly  riparian  uses, 
but  only  whether  it  causes  actual  damage  to  the  person  complaining. 
According  to  this  view  a  proprietor  may  make  any  reasonable  use  of 
the  water  of  the  stream  in  connection  with  his  riparian  estate  and  for 
lawful  purposes  within  the  watershed,  provided  he  leaves  the  current 
diminished  by  no  more  than  is  reasonable,  having  regard  for  the  like 
right  to  enjoy  the  common  property  by  other  riparian  owners.  '  If  he 
diverts  the  water  to  a  point  outside  the  watershed  or  upon  a  discon- 
nected estate,  the  only  question  is  whether  there  is  actual  injury  to  the 
lower  estate  for  any  present  or  future  reasonable  use.  The  diversion 
alone,  without  evidence  of  such  damage,  does  not  warrant  a  recovery 
even  of  nominal  damages.7  In  jurisdictions  wherein  a  riparian  owner 
cannot  use  waters  on  nonriparian  lands,  he  cannot  confer  upon  another 
person  the  right  to  divert  water  from  a  stream  to  use  on  nonriparian 
lands  to  the  injury  of  a  lower  proprietor.8  It  has  accordingly  been 
held  that  an  upper  riparian  owner  cannot  sell  to  nonriparian  owners 
the  right  to  take  water  from  the  stream  for  use  on  nonriparian  lands, 
to  the  infringement  of  the  right  of  a  lower  riparian  owner  to  enjoy  the 
flow  thereof  through  his  land,  even  though  he  is  not  actually  damaged 
by  the  diversion  and  does  not  need  the  water  for  his  use.9  And 
though  nonriparian  owners  may  acquire  riparian  rights  by  purchase, 
when  they  do  so  they  acquire  only  the  rights  of  riparian  owners,  and 
will  be  chargeable  for  any  unlawful  diversion  of  the  water  to  the  in- 
jury of  other  owners.10  A  riparian  owner  cannot  convey,  nor  can  his 
grantees  acquire  from  him,  more  than  his  right  to  a  reasonable  use  of 
the  water;  and  the  fact  that  they  are  taking  the  water  to  their  non- 
riparian lands,  together  with  the  size  and  character  of  the  stream,  the 
quantity  of  water  appropriated,  and  all  the  circumstances  and  condi- 
tions, makes  their  use  unreasonable,  so  as  to  render  them  liable, 
on  the  one  hand,  to  a  lower  owner,  or  leave  them  without  remedy,  on 
the  other  hand,  against  an  upper  owner.11  It  is  simply  a  question  of 
fact  whether  the  use  of  the  water  made  by  a  riparian  owner  for  his 
own  purposes  or  for  sale  to  others  is,  under  all  the  circumstances,  a  rea- 
sonable one,19 

1915 A  768  and  note,  49  L.RJL(N.S.)       10.  Wagner  v.  Purity  Water  Co., 

57  and  note.  241  Pa.  St.  328,  88  Atl.  484,  L.BA. 

7.  Stratton  v.  Mt.   Hermon   Boys'  1916E  981;  Lawrie  t.  Silsby,  76  Vt. 
School,  216  Mass.  83,  103  N.  E.  87,  240,  56  Atl.  1106,  104  A.  S.  R.  927. 
Ann.   Cas.  1015A  768  and  note,  49       11.  Note:  49  L.R.A.(N.S.)  57. 
L.R.A.(N.S.)  57  and  note.  12.  Gillis  v.  Chase,  67  N.  H.  161, 

8.  Gould  v.  Eaton,  117  Cal.  539,  49  31  Atl.  18,  68  A.  S.  R.  645;  Lawne 
Pac.  577,  38  L.R.A.  181.  v.  Silsby,  76  Vt.  240,  56  Atl.  1100, 

Note:  22  L.R.A.(N.S.)   383.  104  A.  S.  R.  927. 

9.  Note:  49  L.R.A.(N.S.)  58.  Note:  22  KR.A.(N.S.)  385. 
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59.  Care  in  Returning  Diverted  Water. — If  one  diverts  the  water 
of  a  stream  by  artificial  means,  he  is  bound  to  take  care  of  the  same 
until  it  returns  to  its  natural  bed,18  and  he  must  return  it  thereto  be- 
fore it  leaves  his  land,  that  it  may  flow  on  in  the  accustomed  mode  to 
lands  below.14  The  manner  in  which  wkter  diverted  from  a  stream  is 
returned  to  it  is  usually  immaterial  to  a  lower  riparian  proprietor  if  the 
water  is  returned  before  the  stream  reaches  his  land.1*  But  if  the 
water  is  diverted  from  its  channel  it  cannot  be  returned  in  such  a  man- 
ner as  to  flow  across  the  natural  course  against  the  bank  of  the  lower 
owner  to  the  injury  of  his  land.16 

Remedies 

60.  Action  at  Law  Generally ;  Parties. — It  is  well  settled  that  the 
wrongful  diversion  of  water  is  a  private  nuisance  for  which  an  action 
at  law  for  damages  will  lie  in  favor  of  a  lower  riparian  owner,17  and 
while  some  of  the  earlier  cases  held  that  interference  with  an  actual  use 
was  necessary  to  give  a  right  of  action,18  it  is  now  generally  held  that 
interference  with  the  right  of  the  lower  owner  is  sufficient  whether  any 
use  was  made  of  it  or  not,19  and  that  the  law,  in  the  absence  of  any 

• 

13.  Hargrave  v.  Cook,  108  Cal.  72,  Gardner  v.  Newburgh,  2  Johns.  Ch. 
41  Pac  18,  30  L.R.A.  390.  (N.  Y.)  162,  7  Am.  Dec.  526  and  note; 

Note:  4  L.B.A.  572.  Penrhyn  Slate  Co.  v.  Granville  Elec- 

14.  Hargrave  v.  Cook,  108  Cal.  trie  Light,  etc.,  Co.,  181  N.  Y.  80,  73 
72,  41  Pac.  18,  30  L.R.A.  390;  Park-  N.  E.  566,  2  Ann.  Cas.  782;  Thayer 
er  v.  Griswold,  17  Conn.  288,  42  Am.  v.  Brooks,  17  Ohio  489,  49  Am.  Dec. 
Dec.  739;  State  v.  Barker,  37  Utah  474;  Hoy  v.  Sterrett,  2  Watts  (Pa.) 
345,  108  Pac.  352,  27,L.R.A.(N.S.)  327,  27  Am.  Dec.  313;  Bare  v.  Hoflf- 
1138.  man,  79  Pa.  St.  71,  21  Am.  Rep.  42; 

Note:  41  L.R.A.  745.  Horn  v.  Miller,  136  Pa.  St.  640,  20 

And  see  supra,  par.  32.  Atl.  706,  9  L.R.A.  810;  Clark  v.  Penn- 

16.  Gould  v.  Eaton,  117  Cal.  539,  49  sylvania  R.  Co.,  145  Pa.  St.  438,  22 

Pac.  577,  38  L.R.A.  181.  Atl.  989,  27  A.  S.  R.  710;  Williams  v. 

16.  Note:  41  L.R.A.  744.  Fulmer,  151  Pa.  St.  405,  25  Atl.  103, 

17.  Stein  v.  Burden,  24  Ala.  130,  31  A.  S.  R.  767;  Wagner  v.  Purity 
60  Am!  Dee.  453;  Ulbricht  v.  Eufaula  Water  Co.,  241  Pa.  St.  328,  88  Atl. 
Water  Co.,  86  Ala.  587,  6  So.  78,  11  484,  L.R.A.1916E  981;  Olney  v.  Fen- 
A.  S.  R.  72,  4  L.R.A.  572  and  note;  ner,  2  R.  I.  211,  57  Am.  Dec.  711. 
Tennessee  Coal,  etc.,  Co.  v.  Hamilton,  Notes:  4  L.R.A.  572;  41  L.R.A.  755 
100  Ala.  252,  14  So.  167,  46  A.  S.  R.  et  seq. 

48;  Parke  v.  Eilham,  8  Cal.  77,  68  Am.  And  see  Nuisances,  vol.  20,  p.  463 

Dec.  310;  Buddington  v.  Bradley,  10  et  seq.;  Trespass,  vol.  26,  p.  942  et 

Conn.  213,  26  Am.  Dec.  386;  Blanch-  seq.;  Trespass  on  the  Case,  vol.  26, 

ard  v.  Baker,  8  Greenl.  (Me.)  253,  23  p.  988. 

Am.  Dec.  504;  Newhall  v.  Ireson,  8  18.  Notes:    7    Am.    Dec    632;    41 

Cush.  (Mass.)  595,  54  Am.  Dec.  790;  L.R.A.  755. 

Crawford  Co.  v.  Hathaway,  67  Neb.  19.  Stein  v.  Burden,  24  Ala.  130,  60 

325,  93  N.  W.  781,  108  A.  S.  R.  647,  Am.  Dec  453;  Parker  v.  Griswold,  17 

60  L.R.A.  889;  Tillotson  ▼.  Smith,  32  Conn.  .288,  42  Am.  Dec.   739;   New 

N.  H.  90,  64  Am*  Dec.  355  and  note;  York  Rubber  Co.  v.  Rathery,  132  N. 
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special  injury,  will  give  nominal  damages,  on  the  ground  that  the  un- 
disturbed enjoyment  or  continuation  of  such  acts,  without  the  con- 
sent of  the  owner,  would  ripen  into  evidence  of  a  right  to  do  them.80 
Since  a  riparian  proprietor's  right  is  not  limited  to  the  mode  or  quan- 
tity of  his  previous  use,  it  is  no  defense  to  an  action  for  diverting  water 
from  a  riparian  proprietor  to  show  that  no  injury  would  have  accrued 
to  him  if  he  had  not  changed  the  manner  or  extent  of  his  use,  because, 
independent  of  any  particular  use  of  or  for  it,  he  has  the  right  to  the 
flow  of  the  water  on  his  own  land  without  diminution  or  alteration.1 
The  fact  that  proper  conservation  of  the  water  left  in  a  stream  would 
render  it  sufficient  to  serve  the  purpose  to  which  a  complaining  ripari- 
an owner  was  putting  the  stream  is  no  defense  to  an  action  by  him  for 
wrongful  diversion  of  water  from  the  stream.8  And  in  an  action  for 
the  diversion  of  water  from  the  plaintiff's  mill,  it  is  no  defense  that  the 
mill  stands  within  the  ebb  and  flow  of  the  tide  and  is  therefore  a  pub- 
lic nuisance.8  A  tenant  in  common  may  maintain  trespass  on  the 
case  against  a  cotenant  for  diverting  for  individual  use  the  water  of  a 
stream  running  to  their  common  mill.4  Tenants  in  common  may  join 
in  an  action  for  the  diversion  of  waters  of  a  stream,  since  this  is  in  the 
nature  of  a  nuisance.6 

61.  Venue. — Under  a  statutory  provision  requiring  actions  to  re* 
cover  damages  to  real  property  to  be  tried  in  the  county  where  the 
property  is  situated,  but  not  requiring  them  to  be  commenced  in  such 
county,  it  has  been  held  that  an  action  to  recover  damages  for  the 
diversion  of  water  may  be  commenced  in  another  county  and  tried 
therein  unless  the  defendant,  as  is  his  right,  applies  for  its  transfer  for 
trial  to  the  county  where  the  land  is  situated.8  Where  an  act  com- 
mitted in  one  state  causes  the  diversion  of  water  from  a  mill  in  another 

Y.  293,  30  N.  E.  841,  28  A.  S.  B.  B.  710;  Bigney  v.  Tacoma  light,  etc., 
575.  Co.,  9  Wash.  576,  38  Pac  147,  26 

Notes:  7  Am.  Dee.  532;  41  L.R.A.  L.B.A.  425. 
755.  Notes:  7  Am.  Dec.  532;  41  L.B.A. 

20.  Stein  v.  Burden,  24  Ala.  130,  60  755,  756. 
Am.   Dec  453;   Ulbricht  v.   Eufaula       i.  Buddington  v.  Bradley,  10  Conn. 
Water  Co.,  86  Ala.  587,  6  So.  78,  11  213,  26  Am.  Dec.  386. 

£*.S-  h  7?i  t  KMoo57?^  ?ark^  V#  2-  Taggart  v.  Jeffrey,  75  N.  H.  473, 
~£™d '  i  •  ?0nB,T^ T  '       rS-i  76  Atl-  123>  139  ^  S.  B.  729,  28 

™.\Wl  V'  EaTOi°oa-  *  ^^T   L.R.A.(N.S.)  1050. 

(HI.)  544,  41  Am.  Dec.  199  and  note;       •    o:L„0  '     „     q—«„     a    /i~~«.i 

Blanchari  v.  Baker,  8  Greenl.  (Me.)  ntfKiSTaS 

253,  23  Am.  Dec  504;  Newhall  v.  Ire-  t^L^Zf/BL  ^        o    „       , 

son,'  8  Cush.  (Mass.)  595,  54  Am.  Dec  *■  fSS¥A»  5?  ^ 

790  and  note;  Tillotson  v.  Smith,  32  (Me.)  253,  23  Am.  Dec  504. 

N.  H.  90,  64  Am.  Dec.  355  and  note;  6-  Parke  v-  Kilham,  8  Cal.  77,  68 

New  York  Bnbber   Co.   v.   Bothery,  Am.  Dee.  310. 

132  N.  Y.  293,  30  N.  E.  841,  28  A.  S.  *•  Miller  v.  Madera  Canal,  etc.,  Co., 

B.  575;  Clark  v.  Pennsylvania  B.  Co.,  155  Cal.  59,  99  Pac  502,  22  KB. A. 

145  Pa.  St.  438,  22  Atl.  989,  27  A.  S.  (N.S.)  39L 
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state,  an  action  for  such  injury  may  be  brought  in  either  state.7  But 
an  action  against  a  municipal  corporation  for  injury  to  real  estate  by 
diversion  of  water  therefrom  must  be  brought  in  the  county  where  the 
municipality  is  located,  although  the  injured  property  lies  in  another 
county.8 

62.  Damages. — In  all  actions  to  recover  damages  for  the  wrongful 
diversion  of  water,  the  plaintiff  can  recover  nothing  more  than  nomi- 
nal damages,  unless  he  shows  affirmatively  that  he  has  suffered  Borne 
special  damage.9  Where  the  act  complained  of  is  not  of  such  a  char- 
acter as  to  justify  the  assumption  that  it  will  continue  for  all  time, 
the  plaintiff  can  recover  only  for  his  damage  actually  suffered  before 
action  brought,  and  not  for  a  permanent  injury  to  his  freehold.10 
Successive  owners  of  property  injured  by  the  diversion  of  water  from 
a  stream  by  a  corporation  organized  to  furnish  a  public  water  supply 
may  maintain  action  for  injuries  done  to  them  as  for  a  continuing 
trespass  until  there  has  been  an  original  lawful  taking,  or  until  dam- 
ages have  been  recovered  on  the  basis  of  a  permanent  unlawful  taking. 
The  damages  for  injury  to  lower  riparian  property  by  the  permanent 
diversion  of  water  are  the  difference  in  value  of  the  property  before 
and  after  the  diversion.11  In  accordance  with  the  general  rule  that  a 
person  is  not  to  be  held  responsible  in  damages  for  the  remote  conse- 
quences of  his  act,  or  indeed  for  any  but  those  which  are  proximate 
and  natural,  where  the  diversion  of  water  compels  a  lower  owner  to 
use  impure  water  from  a  well  which  causes  sickness,  it  has  been  held 
that  he  cannot  recover  damages  based  on  such  sickness,  as  the  sickness 
is  not  a  proximate  result  of  the  diversion.18  Where  a  riparian  owner 
diverts  water  from  a  running  stream,  and  so  uses  it  that  it  becomes 
polluted  to  the  extent  that  it  is  unfit  for  domestic  and  other  reasonable 
riparian  uses,  and  when  returned,  as  it  must  be,  to  the  stream,  it  ap- 
preciably impairs  the  quality  of  the  water,  to  the  injury  of  all  the 
people  of  the  state  for  whom  the  residue  of  all  flowing  water,  after 

» 

7.  Mannville  Co.  v.  Worcester,  138  R.  Co.,  145  Pa.  St.  438,  22  Atl.  989. 
Mass.  89,  52  Am  Rep.  261;  Thayer  27  A.  S.  R.  710. 

v.  Brooks,  17  Ohio  489,  49  Am.  Dee.  Note:  41  LJLA.  756. 

474  and  note.     Generally  as  to  the  10.  Bare  v.  Hoffman,  79  Pa.  St.  71, 

venue  of  actions  for  damages  for  in-  21  Am.  Rep.  42. 

juries  to  real  property,  see  Nuisances,  Notes:  4  L.RJL  572,  573;  9  L.R.A. 

vol.  20,  p.  462;  Venue,  ante,  par.  16.  812. 

8.  Piercy  v.  Johnson  City,  130  Tenn.  11.  Wagner  v.  Purity  Water  Co., 
231,  169  S.  W.  765,  L.R.A.1915F  1029  241  Pa.  .St.  328,  88  Atl.  484,  L.R.A. 
and  note.  Generally  as  to  the  venue  1916E  981.  And  see  generally,  Dam> 
of  actions  against  municipalities,  see  ages,  vol.  8,  p.  481  et  seq.;  Nuisances, 
Municipal  Corporations,  vol.  19,  p.  vol.  20,  p.  470. 

1049  et  seq.;  Venue,  ante,  par.  12.  12.  Woodstock  Iron  Works  v.  Stock- 

9.  Ulbricht  v.  Eufaula  Water  Co.,  dale,  143  Ala.  550,  39  So.  335,  5  Ann, 
86  Ala.  587,  6  So.  78,  11  A.  S.  R.  72,  Cas.  578  and  note.  And  see  Proxi- 
4  L.R.A.  572;  Clark  v.  Pennsylvania  mate  Cause,  vol.  22L  p.  113  et  sea 
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reasonable  riparian  use,  is  held,  a  public  nuisance  is  committed,  and 
such  unlawful  use  is  not  the  reasonable  use  which  a  riparian  owner  is 
entitled  to  make  of  passing  water,  and  for  the  deprivation  of  water 
intended  to  be  so  used  he  is  only  entitled  to  nominal  damages,  because 
the  injury  he  suffers,  if  any,  is  that  he  is  deprived  of  the  means  of 
committing  a  public  nuisance.18 

63.  Injunction  Generally* — It  is  well  settled  that  a  riparian  owner 
-whose  rights  are  invaded  by  a  wrongful  diversion  of  the  water  natu- 
rally flowing  through  or  by  his  premises  is  entitled  to  the  preventive 
remedy  of  injunction,  if  seasonably  invoked.14  An  injunction  will  be 
granted  to  protect  a  landowner  against  constant  or  frequently  recur- 
ring injuries  from  the  wrongful  diversion  of  water  without  regard  to 
the  ability  of  the  wrongdoer  to  respond  in  damages,15  and  even  though 
the  extent  of  the  injury  is  incapable  of  ascertainment  or  of  being  com- 
puted in  damages.16  The  avoidance  of  a  multiplicity  of  actions,  and 
the  inadequacy  of  legal  remedies  to  prevent  a  defendant  from  taking 
away  the  water  to  the  detriment  of  the  plaintiff's  prior  rights  thereto, 
and  to  secure  to  the  plaintiff  the  continuous  enjoyment  of  those  su- 
perior rights,  are  deemed  sufficient  reasons  for  the  interposition  of  a 
court  of  equity.17    One  who  acquires  and  appropriates  water  by  unau- 

13.  Anger,  etc.,  Silk  Dyeing  Co.  v.  244;  Crawford  Co.  v.  Hathaway,  67 
East  Jersey  Water  Co.,  88  N.  J.  L.  Neb.  325,  93  N.  W.  781,  108  A.  S.  R. 
273,  96  Atl.  60,  L.E.A.1917F  1140.  647,  60  L.R.A.  889;  Gardner  v.  New- 

14.  Burden  v.  Stein,  27  Ala.  104,  62  burgh,  2  Johns.  Ch.  (N.  Y.)  162,  7 
Am.  Dec.  758;  Wright  v.  Moore,  38  Am.  Dec  526  and  note;  Strobel  v. 
Ala.  593,  82  Am.  Dec.  731;  Ulbricht  v.  Kerr  Salt  Co.,  164  N.  Y.  303,  58  N.  E. 
Eufaula  Water  Co.,  86  Ala.  587,  6  So.  142,  79  A.  S.  B.  643,  51  L.R.A.  687; 
78,  11  A.  S.  R.  72,  4  L.R.A.  572;  Penrhyn  Slate  Co.  v.  Granville  Elec- 
Heilbron  v.  Fowler  Switch  Canal  Co.,  trie  Light,  etc.,  Co.,  181  N.  Y.  80,  73 
75  Cal.  526,  17  Pac.  535,  7  A.  S.  R.  N.  E.  566,  2  Ann.  Cas.  782;  Curtis 
183;  Vineland  Irrigation  Dist.  v.  v.  La  Grande  Hydraulic  Water  Co., 
Azusa  Irrigation  Co.,  126  Cal.  486,  58  20  Ore.  34,  23  Pac.  808,  25  Pac.  378, 
Pac.  1057,  46  L.R.A.  820;  Miller  v.  10  L.R.A.  484;  Griffiths  v.  Monongahe- 
Madera  Canal,  etc.,  Co.,  155  Cal.  59,  la  R.  Co.,  232  Pa.  St.  639,  81  Atl.  713, 
99  Pac  502,  22  L.R.A.(N.S.)  391;  Ann.  Cas.  1912D  13;  Webster  v.  Har- 
Fisk  v.  Hartford,  70  Conn.  720,  40  ris,  HI  Tenn.  668,  69  S.  W.  782,  59 
Atl.  906,  66  A.  S.  R.  147;  Burk  v.  L.R.A.  324;  Coalter  v.  Hunter,  4  Rand. 
Simonson,  104  Ind.  173,  2  N.  E.  309,  (Va.)  58,  15  Am.  Dec.  726;  Rigney  v. 
3  N.  E.  826,  54  Am.  Rep.  304;  Em-  Tacoma  light,  etc.,  Co.,  9  Wash.  576, 
poria  v.  Soden,  25  Kan.  588,  37  Am.  38  Pac.  147,  26  L.R.A.  425. 

Rep.  $65;   Atchison,  etc.,  R.   Co.   v.  Notes :  4  L.R. A.  573 ;  41  L.R. A.  746 ; 

Long,  46  Kan.  701,  27  Pac.  182,  26  49  L.R.A.(N.S.)  58;  Ann.  Cas.  1912D 

A.  S.  R.  165;  Rait  v.  Furrow,  74  Kan.  13.     And  see  Nuisances,  vol.  20,  p. 

101,  85  Pac.  934,  10  Ann.  Cas.  1044,  472  et  seq. 

6  L.R.A.(N.S.)  157;  Stock  v.  Jcffer-  15.  Note:  Ann.  Cas.  1912D  14. 

son,  114  Mich.  357,  72  N.  W.  132,  38  16.  HeUbron     v.     Fowler     Switch 

L.R.A.  355;  Sanborn  v.  People's  Ice  Canal  Co.,  75  Cal.  426,  17  Pac.  535,  7 

Co.,  82  Minn.  43,  84  N.  W.  641,  83  A.  S.  R.  183. 

A.  S.  R.  401,  51  L.R.A.  829;  Whitfield  Note:  Ann.  Cas.  1912D  14. 

v.  Rogers,  26  Miss.  84,  59  Am.  Dec.  17.  Wright  v.  Moore.  38  Ala.  593,  82 
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thorized,  and  therefore  unlawful,  damming  and  obstructing  of  a 
navigable  stream  is,  nevertheless,  entitled  to  relief  in  equity  against  a 
third  person  who,  by  another  unauthorized  obstruction  of  the  same 
stream,  diverted  such  waters,  where  the  original  obstruction  has  never 
been  objected  to  or  complained  of  by  the  state  or  any  other  person  or 
authority  authorized  by  law  to  object  thereto.18 

64.  Necessity  for  Determination  of  Right  by  Action  at  Law. — It 
has  been  held  that  an  injunction  will  not  be  granted  to  a  riparian  own- 
er to  prevent  an  unlawful  diversion  of  water  until  the  rights  of  such 
owner  have  been  established  by  an  action  at  law,19  but  the  better  and 
more  modern  rule  seems  to  be,  that  if  the  plaintiff's  title  is  clear  and  the 
violation  of  his  rights  is  palpable  he  will  be  entitled  to  an  injunction 
without  first  establishing  his  rights  by  an  action  at  law.80  However, 
where  there  is  doubt  as  to  the  plaintiff's  right  to  the  water,  and  the 
value  is  nominal,  and  an  action  is  pending  to  determine  the  respective 
rights  of  the  plaintiff  and  the  defendant,  it  has  been  held  that  an 
injunction  will  not  be  granted  to  enjoin  the  diversion  of  water  from 
a  non-navigable  stream.1  And  where  the  right  to  divert  water  might 
have  been  acquired  in  condemnation  proceedings,  and  the  restraining 
of  the  diversion  would  result  in  great  hardship,  an  injunction  against 
diverting  water  may  be  made  with  a  stay  of  its  operation  to  permit  the 
right  to  be  acquired.8 

65.  Right  to  Injunction  as  Dependent  on  Present  Injury. — It  is 
well  settled  by  the  authorities  that  where  a  diversion  of  a  watercourse 
is  committed  under  a  claim  of  right,  which  if  allowed  to  continue  for  a 
certain  length  of  time  would  ripen  into  an  adverse  right,  and  deprive 
the  plaintiff  of  his  rights  in  the  watercourse,  the  plaintiff  is  entitled  to 
an  injunction  to  preserve  his  rights  without  the  necessity  of  showing 
actual  damage  or  a  present  use  of  the  water.9    While  a  court  of  equity 

Am.   Dec.   731 ;   Ulbricht  v.  Eufaula  Note :  Ann.  Cas.  1912D  15, 16. 

Water  Co.,  86  Ala.  587,  6  So.  78,  11  2.  Rigney    v.    Tacoma    light,    etc., 

A.  S.  R.  72,  4  L.R.A.  572;  Strobel  v.  Co.,  9   Wash.  576,  38  Pac.  147,  26 

Kerr  Salt  Co.,  164  N.  Y.  303,  58  N.  E.  L.R.A.  425. 

142,  79  A.  S.  R.  643,  51  L.R.A.  687;  Note:  Ann.  Cas.  1912D  14. 

Rigney  v.  Tacoma  Light,  etc.,  Co.,  9  3.  Heilbron  v.  Fowler  Switch  Canal 

Wash.  576,  38  Pac.   147,  26  L.R.A.  Co.,  75  Cal.  426, 17  Pac.  535,  7  A.  S. 

425.  R.  183;  Gould  v.  Eaton,  117  Cal.  539, 

Note:  Ann.  Cas.  1912D  15.  49  Pac.  577,  38  L.R.A.  181;  Anaheim 

18.  Miller  v.  Enterprise  Canal,  etc.,  Union  Water  Co.  v.  Fuller,  150  CaL 
Co.,  142  Cal.  208,  75  Pac.  770,  100  A.  327,  88  Pac.  978,  11  I*RjM(N.S.) 
S.  R.  1161  1062 ;  Miller  v.  Madera  Canal,  etc,  Co., 

19.  Note :  Ann.  Cas.  1912D  16.  155  Cal.  59,  99  Pac.  502,  22  LJLA. 

20.  Burden  v.  Stein,  27  Ala.  104,  (N.S.)  391;  Griffiths  t.  MonongaheU 
62  Am.  Dec.  758.  R.  Co.,  232  Pa.  St.  639,  81  AtL  713, 

Note:  Ann.  Cas.  1912D  16.  Ann.  Cas.  1912D  13;  Rigney  ▼.  Tacoma 

1.  Miller  t.  Madera  Canal,  etc.,  Co.,  Light,  etc.,  Co.,  9  Wash.  576,  88  Pac 
155  Cal.  59,  99  Pac.  502,  22  L.R.A.  147,  26  L.R.A.  425.  , 

(N.S.)  391.  Note;  Ann.  Cas.  1912D  16. 
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will  not  undertake  to  correct  merely  theoretical  or  imaginary  wrongs, 
it  will  never  refuse  its  aid,  in  cases  where  it  has  jurisdiction,  to  enforce 
clear  legal  rights,  however  small  they  may  appear  when  viewed  from 
a  merely  pecuniary  standpoint,4  and  an  injunction  will  not  be  refused 
to  restrain  the  diversion  of  water  to  one  who  has  acted  promptly  in 
asserting  his  rights  on  th?  ground  that  the  injury  to  him  from  tho 
diversion  of  the  water  will  be  trivial  compared  with  that  suffered  by 
the  persons  seeking  to  make  the  diversion  in  case  they  are  not  per- 
mitted to  do  so.5  It  has  been  held,  however,  that  where  the  plaintiff 
takes  no  advantage  of  his  riparian  rights  in  a  watercourse,  allowing 
the  water  to  flow  by  unutilized,  and  it  appears  to  be  of  no  special  value 
to  him,  he  will  not  be  permitted  to  call  for  equitable  interference  in 
his  behalf,  further  than  to  vindicate  his  right  and  prevent  a  loss  by 
adverse  use  and  lapse  of  time.6  And  in  some  of  the  Western  states 
where  irrigation  is  greatly  needed  and  where  large  areas  of  land  are 
comparatively  worthless  unless  artificially  irrigated,  it  seems  well 
settled  that  in  no  case  should  a  riparian  owner  be  permitted  to  demand, 
as  of  right,  the  intervention  of  a  court  of  equity  to  restrain  the  diver- 
sion of  water  above  him  by  a  nonriparian  owner,  where  the  amount 
diverted  would  not  be  used  by  him,  and  would  cause  no  loss  or  injury 
to  him  or  his  land,  present  or  prospective,  but  would  greatly  benefit 
the  party  diverting  it.7  The  courts  in  some  of  these  states  have 
expressly  decided  that  an  injunction  restraining  the  diversion  of  storm 
or  flood  waters  will,  not  be  granted  at  the  instance  of  a  ripaxan  owner, 
when  it  appears  that  he  will  not  be  injured  in  any  way  by  such 
diversion.8 

66.  Equitable  Estoppel  as  Ground  for  Denial  of  Relief. — It 
has  been  held  in  a  number  of  instances  that  where  a  riparian  owner 
stands  by,  and,  not  objecting,  permits  a  city,  without  first  assessing 
and  paying  his  damages,  to  erect  works  for  a  water  supply  by  drawing 
water  from  the  stream  to  his  injury,  he  creates  an  equitable  estoppel, 
so  that  he  will  not  be  protected  by  injunction,  but  will  be  left  to  assert 
his  rights  at  law.9    Injunctive  relief  has  also  frequently  been  denied 

4.  Strobel  v.  Kerr  Salt  Co.,  164  N.       Note:  Ann.  Cas.  1912D  16. 

Y.  303,  58  N.  E.  142,  79  A.  S.  R.  643,       7.  San  Joaquin,  etc.,  Canal,  etc.,  Co. 

51   L.R.A.    687;    Rigney   v.    Tacoma  v.  Fresno  Flume,  etc.,  Co.,  158  Cal. 

Light,  etc.,  Co.,  9  Wash.  576,  38  Pac.  626,  112  Pac.  182,.  35  L.R.A.(N.S.) 

147,  26  L.R.A.  425.  832. 

5.  Stock  v.  Jefferson  Tp.,  114  Mich.       8.  Miller  v.  Madera  Canal,  etc.,  Co.,  / 
357,  72  N.  W.  132,  38  L.R.A.  355.  155  Cal.  61,  99  Pac.  502,  22  L.R.A. 

Note:  Ann.  Cas.  1912D  17.  (N.S.)  391;  San  Joaquin,  etc.,  Co.  ▼. 

6.  TJlbricht  v.  Eufaula  Water  Co.  86  Fresno  Flume,  etc.,  Co.,  158  Cal.  626, 
Ala.  587,  6  So.  78,  11  A.  S.  R.  72,  4  112  Pac  182,  35  L.R.A.(N.S.)  832* 
L.R.A.  572;  Clinton  v.  Myers,  46  N.  Note:  Ann.  Cas.  1912D  15. 

Y.  511,  7  Am.  Rep.  373;  Smith  v.  9.  New  York  v.  Pine,  185  U.  S.  93, 
Rochester,  92  N.  Y.  463,  44  Am.  Rep.  22  S.  Ct.  592,  46  U.  S.  (L.  ed.)  820; 
393.  Fisk  v.  Hartford,  70  Conn.  720, 40  AtL 
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in  cases  where  the  diversion  and  use  were  by  individuals  or  private 
corporations,  on  grounds  of  equitable  estoppel  and  laches  arising  out 
pf  the  consent  or  tacit  acquiescence  of  the  plaintiff  in  the  erection  of 
expensive  improvements,  by  which  the  diversion  was  caused  or  for  the 
operation  of  which  the  water  was  necessary;  such  as  canals,  dams, 
irrigation  ditches,  mills  and  railroads.10  Something  more  than  mere 
passivity  while  the  expense  is  being  incurred  is,  however,  generally 
necessary  to  create  the  estoppel.  In  cases  of  silence  there  must  be  not 
only  the  right  but  the  duty  to  speak  before  a  failure  to  do  so  can  estop 
the  owner.  Thus,  it  has  been  held  that  a  person  by  merely  standing 
by  and  failing  to  object  while  the  improvements  are  being  constructed 
is  not  estopped  from  obtaining  relief  in  equity  against  the  diversion  of 
the  water,  where  the  expenditure  is  made  with  notice,  actual  or  con- 
structive, of  his  superior  rights,11  or  where  he  did  not  know  that  the 
purpose  of  the  defendant  was  to  divert  water  to  which  the  plaintiff  was 
entitled.18  Where  the  expenditure  is  incurred  and  the  water  diverted 
under  a  mere  verbal  license  or  permission,  without  any  consideration 
passing  to  the  riparian  or  other  owner  of  the  water,  there  is  a  conflict 
of  decision  on  the  right  of  such  owner  to  revoke  the  license  and 
restrain  the  diversion.  In  several  cases  it  has  been  held  that  the 
license  is  revocable  and  that  no  estoppel  results  from  the  fact  that 
objection  was  not  made  while  the  improvements  were  being  con- 
structed. On  the  other  hand,  it  has  been  held  that  an  equitable  estop- 
pel is  created  under  such  circumstances  which  renders  the  license 
irrevocable.18 

67.  Parties. — The  fact  that  a  lower  owner  purchases  the  land  after 
the  diversion  of  the  watercourse  has  been  effected  does  not  prevent  him 
from  having  an  injunction  to  restrain  the  continued  diversion.  But 
it  has  been  held  that  one  who  has  a  mere  naked  possession  of  land  can- 
not have  an  injunction  to  prevent  the  diversion  of  a  watercourse  run- 
ning through  the  land.14  The  several  owners  on  a  stream  who  have 
been  injured  by  the  diversion  of  water  may  join  in  suit  to  restrain  the 

906,  66  A.  S.  R.  147  and  note;  Sheffield  1914B  996. 

Car  Co.  v.  Constantine  Hydraulic  Co.,  And  see  Estoppel,  voL  10,  p.  796  et 

171  Mich.  423,  137  N.  W.  305,  Ann.  seq. 

Cas.   1914B  984  and  note;  Penrfiyn  11.  New  York  Rubber  Co.,  v.  Roth- 

Slate  Co.  v.  Granville  Electric  Light,  ery,  107  N.  Y.  310,  14  N.  E.  269t  1 

etc.,  Co.,  181  N.  Y.  80,  73  N.  E.  566,  A.  S.  R.  822. 

2  Ann.  Cas.  782  and  note.  Note :  2  Ann.  Cas.  786. 

Note:  2  Ann.  Cas.  786.  12.  Miller  v.  Madera  Canal,  eta.,  Co., 

10.  Miller  v.  Madera  Ca'nal,  etc.,  Co.,  155  Cal.  59,  99  Pac.  502,  22  L.R.A. 

155  Cal.  59,  99  Pac.  502,  22  L.R.A.  391.     And  see  Estoppel,  vol.  10,  p. 

391;  Thomas  v.  Woodman,  23  Kan.  796  et  seq. 

217,  33  Am.  Rep.  156;  Curtis  v.  La  13.  Note:  2  Ann.  Cas.  786.     And 

Grande  Hydraulic  Water  Co.,  20  Ore.  see  generally,  Estoppel,  vol.   10,   p. 

34,  23  Pac.  808,  25  Pac.  378, 10  L.R.A.  792  et  seq. ;  Licenses,  vol  17,  pp.  578, 

484.  583  et  seq. 

Notes:  2  Ann.  Cas.  786;  Ann.  Cas.  14.  Note:  Ann.  Cas.  1912D  14. 
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diversion,  for  while  each  owns  a  distinct  piece  of  land,  situated  upon 
a  part  of  the  stream  separate  from  that  abutted  upon  by  the  land  of 
every  other  owner,  they  all  have  a  common  grievance  against  the 
defendant  for  an  injury  of  the  same  kind,  inflicted  at  the  same  time 
and  by  the  same  acts,  and  the  common  injury,  although  differing  in 
degree  as  to  each  owner,  makes  a  common  interest,  and  warrants  a 
common  remedy.11 

yn.  Surface  Waters 

In  General 

68.  Definitions  and  Distinctions. — The  question  what  is  surface 
water  has  caused  the  courts  almost  as  much  trouble  as  has  the  question 
as  to  the  rights  respecting  such  water.  It  seems  to  be  easier  to  de- 
termine that  a  particular  quantity  of  water  is  or  is  not  surface  water 
than  to  formulate  a  comprehensive  definition.  In  a  great  majority  of 
the  cases  particular  water  has  been  decided  to  be  surface  water 
because  it  was  not  a  watercourse,16  and  the  accepted  definitions  of 
watercourses  will  consequently  often  be  of  great  assistance  in  deter- 
mining the  question  now  under  consideration.17  Numerous  attempts 
have,  however,  been  made  at  an  affirmative  definition.  Thus  it  has 
been  said  that  surface  water  is  such  as  falls  from  the  clouds  in  the 
form  of  rain  or  snow,  or  rises  to  the  surface  in  springs.18  Another 
somewhat  fuller  definition  accepted  by  a  number  of  courts  is  that 
surface  water  is  that  which  is  diffused  over  the  surface  of  the  ground, 
derived  from  falling  rains  and  melting  snows,  and  continues  to  be 
such  until  it  reaches  some  well  defined  channel  in  which  it  is  accus- 
tomed to  and  does  flow  with  other  waters,  whether  derived  from  the 
surface  or  springs;  and  it  then  becomes  the  running  water  of  a  stream 
and  ceases  to  be  surface  water.19  Still  other  courts  have  classed  as 
surface  waters  such  as  lie  upon  or  spread  over  the  surface,  or  perco- 

15.  Alta  Land,  etc,  Co.  v.  Hancock,  Pao.  934, 10  Ann.  Cas.  1044,  6  L.R.A. 
85  CaL  219,  24  Pao.  645,  20  A.  S.  R.  (N.S.)  157;  Schaefer  v.  Marthaler,  34 
217  and  note;  Strobel  v.  Kerr  Salt  Co.,  Minn.  487,  26  N.  W.  726,  57  Am.  Rep. 
164  N.  Y.  303,  58  N.  E.  142,  79  A.  S.  73;  Fordham  v.  Northern  Pac.  R.  Co., 
R.  643,  51  L.R.A.  687.  30  Mont.  421,  76  Pac.  1040,  104  A.  S. 

Note:  20  A.  S.  R.  225.  R.  729,  66  L.R.A.  556;  Chicago,  etc., 

16.  Note:  25  L.R A.  527,  containing  R.  Co.  v.  Emmert,  53  Neb.  237,  73 
an  exhaustive  discussion  of  the  ques-  N.  W.  540,  68  A.  S.  R.  602  and  note; 
tion  as  to  what  is  surface  water.  Cole  v.  Missouri,  etc.,  R.  Co.,  20  Okla. 

17.  See  supra,  par.  3.  227,  94  Pac  540, 15  L.R.A.(N.S.)  268; 

18.  Gray  v.  McWilliams,  98  Cal.  157,  Uhl  v.  Ohio  River  R.  Co.,  56  W.  Va. 
32  Pac  076, 35  A.  S.  R.  103,  21  L.R.A.  494,  49  S.  E.  378, 107  A.  S.  R.  968,  3 
693.  Ann.  Cas.  201,  68  L.R.A.  138. 

19.  Rait  v.  Furrow,  74  Kan.  101,  85       Note :  6  L.RJL  573. 
R.  C.  L.  Vol.  XXVII.— 72.        1137 
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late  the  soil,  as  in  swamps,  and  do  not  flow  in  a  particular  direction.*0 
It  has  been  held  that  if  flood  water  becomes  severed  from  the  main 
current  or  leaves  the  stream,  never  to  return,  and  spreads  out  over  the 
lower  ground,  it  has  become  surface  water,1  but  if  it  forms  a  continu- 
ous body  with  the  water  flowing  in  the  ordinary  channel,  or  if  it 
departs  from  such  channel  animo  revertendi,  presently  to  return,  as 
by  the  recession  of  the  waters,  it  is  to  be  regarded  as  still  a  part  of  the 
river.8  Thp  term  surf  ace  water  as  used  in  this  chapter  is  confined  to 
water  flowing  on  the  surface  of  the  ground,  and  does  not  include 
waters  falling  from  the  roof  of  one  owner  upon  the  premises  of  an 
adjoining  owner,  the  rights,  duties  and  liabilities  in  regard  to  such 
waters  having  been  discussed  at  length  elsewhere  in  this  work.8 

69.  Retention  and  Appropriation. — It  is  generally  held  that  the 
owner  of  the  soil  has  the  absolute  right  to  the  surface  water  thereon,4 
and  he  may,  in  the  improvement  of  his  lands,  or  for  his  own  use, 
retain  all  such  water,  and  prevent  it  from  percolating  or  flowing  upon 
the  lower  land  of  an  adjoining  proprietor;  or  he  may  so  drain  the  sur- 
face water  as  to  prevent  any  portion  of  it  reaching  the  lower  lands.8 
The  right  of  the  higher  owner  thus  to  retain,  and  if  he  sees  fit,  to 
appropriate,  all  of  his  surface  waters  to  his  own  use  is  based  on  his 
dominion  over  the  soil,  which  extends  indefinitely  upwards  and  down- 
wards, and  is  adopted  as  favoring  the  reclamation  and  improvement 
of  wet  and  miry  lands.6    In  some  jurisdictions  the  doctrine  has  appar- 

20.  Case  v.  Hoffman,  84  Wis.  438, '  40  Am.  Rep.  519 ;  Gams  v.  Rollins,  41 
54  N.  W.  793, 36  A.  S.  R.  937  and  note,  Utah  260,  125  Pae.  867,  Ann.  Cas. 
20  L.R.A.  40.  1915C  1159  and  note. 

1.  O'Connell  v.  East  Tennessee,  etc.,       Note:  21  L.R.A.  594. 

R.  Co.,  87  Ga.  246,  13  S.  E.  489,  27  5.  Livingston  v.  McDonald,  21  la. 

A.  S.  R.  246,  13  L.R.A.  394;  Uhl  v.  160,  89  Am.  Dec  563;  Cedar  Falls  v. 

Ohio  River  R.  Co.,  56  W.  Va.  494,  49  Hansen,  104  la.  189,  73  N.  W.  585, 

S.  E.  378,  107  A.  S.  R.  968  and  note,  65  A.  S.  R.  439 ;  Pohlman  v.  Chicago, 

3  Ann.  Cas.  201,  68  L.R:A.  138.  etc.,  R.  Co.,  131  la.  89,  107  N.  W. 

Note:  3  Ann.  Cas.  209.  1025,  6  L.R.A.(N.S.)   146;  Hume  v. 

2.  O'Connell  v.  East  Tennessee,  etc,  DesMoines,  146  la.  624, 125  N.  W.  846, 
R.  Co.,  87  Ga.  246,  13  S.  E.  489,  27  Ann.  Cas.  1912B  904  and  note,  29 
A.  S.  R.  246  and  note,  13  L.R.A.  394;  L.R.A.(N.S.)  126;  Gibbs  v.  Williams, 
Sullens  v.  Chicago,  etc.,  R.  Co.,  74  la.  25  Kan.  214,  37  Am.  Rep.  241;  Schaef- 
659,  38  N.  W.  545,  7  A.  S.  R.  501;  er  v.  Marthaler,  34  Minn.  487,  26  N. 
Macomber  v.  Godfrey,  108  Mass.  219,  W.  726,  57  Am.  Rep.  73;  Baridey  v. 
11  Am.  Rep.  349;  Uhl  v.  Ohio  River  Wilcox,  86  N.  Y.  140,  40  Am.  Rep. 
R.  Co.,  56  W.  Va.  495,  49  8.  E.  378,  519;  Barnett  v.  Matagorda  Rice,  etc, 
107  A.  S.  R.  968  and  note,  3  Ann.  Cas.  Co.,  98  Tex.  355,  83  S.  W.  801,  107 
201,  68  L.R.A.  138.  A.  S.  R.  636;  Uhl  v.  Ohio  River  R.  Co.f 

Note:    3  Ann.  Cas.  209.  56  W.  Va.  494,  107  A.  S.  R.  968,  3 

For  a  further  discussion  of  the  sub-  Ann.  Cas.  201,  68  I*R.A.  138;  Petti- 

ject  of  flood  waters,  see  supra,  par.  5.  grew  v.  Evansville,  25  Wis.  223,  3  Am. 

3.  See  Adjoining  Landowners,  vol.  Rep.  50. 

1,  p.  374  et  seq.;  Nuisances,  vol.  Notes:  85  A.  S.  R.  725;  Ann.  Cas. 
20,  p.  434  et  seq.  1915C  1165. 

4.  Barkley  v.  Wilcox,  86  N.  T.  140,       6.  Livingston  v.  McDonald,  21  la, 
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ently  been  qualified  to  the  effect  that  surface  water  may  be  appro- 
priated by  the  upper  proprietor  so  far  as  it  is  necessary  to  the  reason- 
able use  of  his  own  land,  even  to  the  injury  of  his  neighbor's  land.7 
Surface  water,  so  long  as  it  remains  on  the  lands  of  a  person  and  is 
by  him  used  for  irrigation  purposes,  is  not  waste  water,  and  does  not, 
in  any  event,  become  such  until  it  has  escaped  and  reached  the  land 
of  another,  and  until  then  the  latter  cannot  make  a  valid-  appropria- 
tion of  it.8  When  surface  waters  reach  and  become  part  of  a  natural 
watercourse,  they  lose  their  character  as  surface  waters  and  come 
under  the  rules  governing  watercourses.9 

70.  Stagnant  Surface  Waters  as  Nuisance. — It  is  well  known  that 
surface  waters  when  permitted  to  remain  in  depressions  for  any  great 
length  of  time  become  stagnant  and  a  menace  to  the  health  of  the 
community.  Such  a  condition  is  especially  dangerous  in  thickly 
settled  communities,  and  a  municipality,  acting  by  virtue  of  its  police 
power,  when  necessary  to  protect  the  public  health,  may  fill  or  require 
depressions  in  which  surface  water  stagnates  to  be  filled  at  the 
expense  of  the  owner  of  the  land.10 

Obstruction  or  Repulsion  of  Natural  Flow 

71.  In  General* — There  are  two  distinct  rules  with  respect  to  the 
right  of  a  lower  proprietor  to  obstruct  and  repel  surface  water  flowing 
from  the  land  of  a  higher  proprietor — one  being  called  the  civil  law 
rule  and  the  other  the  common  law  rule,11  and,  as  will  be  seen,  there 
are  numerous  jurisdictions  which  cannot  be  said  to  have  adopted, 
either  rule  in  its  entirety,  and  while  in  the  main  following  the  so-called 
common  law  rule,  have  very  materially  modified  its  practical  applica- 
tion.12 As  in  other  matters  of  local  law,  the  supreme  court  of  the 
United  States  in  a  case  from  a  state  court  relating  to  surface  water 

160,  89  Am.  Dec.  563;  Pohlman  v.  426. 

Chicago,  etc.,  R.  Co.,  131  la.  89,  107       11.  Walker  v.  New  Mexico,  etc.,  E. 

N.  W.  1025,  6  L.R.A.(N.S.)  146.  Co.,  165  U.  S.  593,  17  S.  Ct.  421,  41 

7.  Swett  v.  Cutts,  50  N.  H.  439,  9  U.  S.  (L.  ed.)  837;  Kroeger  v.  Twin 
Am.  Rep.  276  and  note.  Buttes  R.  Co.,  14  Ariz.  269,  127  Pac. 

8.  Burkart  v.  Meiberg,  37  Colo.  187,  735,  Ann.  Cas.  1914A  1289  and  note; 
86  Pae.  98,  119  A.  S.  R.  279,  6  L.R.A.  Hume  v.  Des  Moines,  146  la.  624,  125 
(N.S.)  1104  and  note.  See  Irrigation,  N.  W.  846,  Ann.  Cas.  1912B  904,  29 
vol.  15,  p.  471  et  seq.  L.R.A.(N.S.)  126;  Barkley  ▼.  Wilcox 

9.  Schaef er  v.  Marthaler*  34  Minn.  86  N.  Y.  140,  40  Am.  Rep.  519 ;  Gar-' 

487,  26  N.  W.  726,  57  Am.  R«p.  73.   land  v.  Aurin,  103  Tenn.  555,  53*  S.  W. 

10.  Charleston  v.  Werner,  38  S.  C.  940,  76  A.  S.  R.  699,  48  L.R.A.  862. 

488,  17  S.  E.  33,  37  A.  S.  R.  776;       Notes:  67  A.  S.  R.  805;  85  A.  S.  R. 
Bowes  v.  Aberdeen,  58  Wash.  535, 109   715;  21  LJLA.  593. 

Pac  369,  30  L.R.A. (N.S.)    709  and       And  see  infra,  par.  72. 
note.    And  see  Nuisances,  voL  20,  p.      12.  See  infra,  par.  75.  ' 
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will  follow  the  doctrine  adopted  by  the  courts  of  the  state  from  which 
the  case  comes,18 

72.  Civil  Law  Rule  Stated  and  Construed. — According  to  the  doc- 
trine of  the  civil  law,  prevailing  in  England  and  many  of  the  states, 
the  owner  of  the  upper  or  dominant  estate  has  a  legal  and  natural  ease- 
ment or  servitude  in  the  lower  or  servient  estate  to  discharge  all  waters 
falling  or  accumulating  on  his  land  which  is  higher  upon  or  over  the 
land  of  the  servient  owner  as  in  a  state  of  nature; 14  and  such  natural 
flow  or  passage  of  the  waters  cannot  be  interrupted  or  prevented  by 
the  servient  owner  to  the  detriment  or  injury  of  the  estate  of  the  dom- 
inant proprietor/6  unless  he  has  gained  the  right  to  do  so  by  contract, 

13.  Walker  v.  New  Mexico,  etc.,  R.  103  Tenn.  555,  53  S.  W.  940,  76  A-  S. 
Co.,  165  U.  S.  593,  17  S.  Ct  421,  41  R.  699,  48  L.R.A.  862. 

U.  S.  (L.  ed.)  837.    And  see  Courts,       Notes:  8  L.R.A.  277;  21  L.R.A.  598; 

vol.  7,  p.  1012  et  seq.;  United  States  22  L.R.A.(N.S.)  791. 

Courts,  ante,  par.  49  et  seq.  15.  Hughes  v.  Anderson,  68  Ala.  280, 

14.  Walker  v.  New  Mexico,  etc.,  R.  44  Am.  Rep.  147;Niningerv.  Narwood, 
Co.,  .165  U.  S.  593,  17  S.  Ct.  42i,  41  72  Ala.  277,  47  Am.  Rep.  412;  Crab- 
U.  S.  (L.  ed.)  837.  (stating  both  the  tree  v.  Baker,  75  Ala.  91,  51  Am. 
civil  and  common  law  rule);  Hughes  Rep.  424;  Parris  v.  Dudley,  78  Ala. 
v.  Anderson,  68  Ala.  280,  44  Am.  Rep.  124,  56  Am.  Rep.  24;  Shahan  v.  Ala- 
147;  Nininger  v.  Norwood,  72  Ala.  277,  bama  Great  Southern  R.  Co.,  115  Ala. 
47  Am.  Rep.  412;  Crabtree  v.  Baker,  181,  22  So.  449,  67  A.  S.  R.  20;  South- 
75  Ala.  91,  51  Am.  Rep.  424;  Farris  ern  R.  Co.  v.  Lewis,  165  Ala.  555,  51 
v.  Dudley,  78  Ala.  124,  56  Am.  Rep.  So.  746,  138  A.  S.  R.  77;  Gray  v.  Mc- 
24 ;  Shanan  v.  Brown,  179  Ala.  425,  60  Williams,  98  Cal.  157,  32  Pac.  976,  35 
So.  891,  43  L.R.A.(N.S.)  792;  Ogburn  A.  8.  R.  163,  21  L.R.A.  593  and  note; 
v.  Connor,  46  Cal.  346,  13  Am.  Rep.  Sanguinetti  v.  Pock,  136  Cal.  466,  69 
213;  MoDaniel  v.  Cummings,  83  Cal.  Pac.  98,  89  A.  S.  R.  169;  O'Connell  v. 
515,  23  Pac.  795,  8  L.R.A.  575  and  East  Tennessee,  etc.,  R.  Co.,  87  Ga. 
note;  Gray  v.  McWilliams,  98  Cal.  157,  246,  13  S.  E.  489,  27  A.  S.  R.  246  and 
32  Pac.  976,  35  A.  S.  R.  163,  21  L.R.A.  note,  13  L.R.A.  394;  Albany  v.  Sikea, 
593  and  note;  Albany  v.  Sikes,  94  Ga.  94  Ga.  30,  20  S.  E.  257,  47  A.  S.  R. 
30,  20  S.  E.  257,  47  A.  S.  R.  132,  26  132,  26  L.R.A.  653;  Farkas  v.  Towns, 
L.R.A.  653;  Gillham  v.  Madison  Coun-  103  Ga.  150,  29  S.  E.  700,  68  A.  S.  R. 
ty  R.  Co.,  49  111.  484,  95  Am.  Dec.  627  88  and  note;  Stout  v.  McAdams,  2 
and  note;  Peck  v.  Herrington,  109  111.  Scam.  (111.)  67,  33  Am.  Dec.  441; 
611,  50  Am.  Rep.  627;  Livingston  v.  Gillham  v.  Madison  County  R.  Co.,  49 
McDonald,  21  la.  160,  89  Am.  Dec.  111.  484,  95  Am.  Dec.  627  and  note; 
563  and  note;  Pohlman  v.  Chicago,  Peck  v.  Herrington,  109  111.  611,  50 
etc.,  R.  Co.,  131  la.  89,  107  N.  W.  Am.  Rep.  627;  Totel  v.  Bonnefoy,  123 
1025,  6  L.R.A.(N.S.)  146;  Vannest  HI.  653,  14  N.  E.  687,  5  A.  S.  R.  570; 
v.  Fleming,  79  la.  638,  44  N.  W.  Groff  v.  Ankenbrandt,  124  111.  51,  15 
906,  18  A.  S.  R.  387,  8  L.R.A  277;  N.  E.  40,  7  A.  S.  R.  342;  Bradbury 
Delahoussaye  v.  Judice,  13  La.  Ann.  v.  Vandalia  Levee,  etc.,  Dist.,  236  111. 
587,  71  Am.  Dec.  521 ;  Hooper  v.  Wil-  36,  86  N.  E.  163,  15  Ann.  Cas.  904, 
kinson,  15  La.  Ann.  497,  77  Am.  Dec.  19  L.R.A.(N.S.)  991;  Livingston  v. 
194;  Barrow  v.  Landry,  15  La.  Ann.  McDonald,  21  la.  160,  89  Am.  Dec 
681,  77  Am.  Dec.  199;  Lattimore  v.  563  and  note;  Keck  v.  Venghause,  127 
Davis,  14  La,  161,  33  Am.  Dec.  581;  la.  529,  103  N.  W.  773,  4  Ann.  Cas. 
Butler  v.  Peck,  16  Ohio  St.  334,  88  Am.  716;  Pohlman  v.  Chicago,  etc.,  I&.  Co., 
Dec.  452  and  note;  Garland  v.  Aurin,   131  la.  89,  107  N.  W.  1025,  6  L.R.A. 
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grant,  or  prescription.1*  The  enjoyment  of  the  right  of  servitude  pos- 
sessed by  the  upper  estate  cannot  be  disturbed  or  molested  by  dam- 
ming up  the  natural  outlet  for  the  waters  flowing  from  such  estate, 
although  possibly  no  actual  injury  might  result  therefrom.17  Indeed, 
it  has  been  held  that  the  mere  act  of  flooding  an  upper  owner's  lands  is 
wrongful  per  se,  although  it  may  actually  have  caused  benefit  instead 

(N.S.)  146;  Hume  v.  DesMoines,  146  Aurin,  103  Ten*.  556,  53  S.  W.  940, 
la.  624,  125  N.  W.  846,  Ann,  Cas.  76  A.  S.  B.  699  and  note,  48  L.R.A. 
1912B  904,  29  KB. A.  (N.S.)  126;  862;  Uhl  v.  Ohio  River  B.  Co.,  56  W. 
Madisonville,  etcv  R.  Co.  v.  Cates,  138  Va.  494,  49  S.  E.  378,  107  A.  S.  B. 
Ky.  257, 127  S.  W.  988,  137  A.  S.  R.  968,  3  Ann.  Cas.  201,  68  L Jl.A.  138. 
379;  Martin  v.  Jett,  12  La.  501,  32  Notes:  85  A.  S.  R.  20;  4  L.B.A.  573; 
Am.  Dee.  120  and  note;  Lattimore  v.  21  L.R.A.  599;  20  L.R.A. (N.S.)  156; 
Davis,  14  La.  161,  33  Am.  Dec.  581;  22  L.B.A.(N.S.)  791;  Ann.  Cas. 
Delahoussaye  v.  Judice,  13  La.  Ann.   1914A  1293. 

587,  71  Am.  Dec.  521 ;  Hopper  v.  Wil-  It  would  appear  from  an  examina- 
kinson,  15  La.  Ann.  497,  77  Am.  Dec.  tion  of  the  cases  of  Ogburn  v.  Connor, 
194  and  note;  Barrow  v.  Landry,  15  46  Cal.  346,  13  Am.  Bep.  213,  and 
La.  Ann.  681,  77  Am.  Dec.  199;  McDaniel  v.  CummingB,  83  Cal.  515, 
Philadelphia,  etc,  R.  Co.  v.  Davis,  68  23  Pac.  795,  8  L.B.A.  575,  that  the 
Md.  281,  11  Atl.  822,  6  A.  S.  B.  440;  supreme  court  of  California,  while  en- 
Boyd  v.  Conklin,  54  Mich.  583,  20  N.  deavoring  in  the  former  case  to  state 
W.  595,  52  Am.  Bep.  831;  Launstein  the  common  law  rule,  really  stated  the 
v.  Launstein,  150  Mich.  524, 114  N.  W.  rule  of  the  Roman  civil  law;  and  in 
383, 121  A.  S.  R.  635;  Trenton  v.  Buc-  the  latter  case,  notwithstanding  the 
ker,  162  Mich.  19,  127  N.  W.  39,  34  error  thus  committed,  allowed  the  civil 
L.R.A. (N.S.)  569;  Boynton  v.  Long-  law  rule  to  prevail  on  the  doctrine  of 
ley,  19  Nev.  69,  6  Pac  437,  3  A.  S.  R.  stare  decisis. 

781  and  note;  Overton  v.  Sawyer,  16.  Louisville,  etc.,  R.  Co.  v.  Hays, 
46  N.  C.  308,  62  Am.  Dec.  170;  MizeU  11  Lea  (Tenn.)  382,  47  Am.  Bep.  291. 
v.  McGowan,  129  N.  C.  93,  39  S.  E.  In  Louisville,  etc.,  B.  Co.  v.  Mossman, 
729,  85  A.  S.  B.  705  and  note;  Clark  90  Tenn.  157, 16  S.  W.  64,  25  A.  S.  B. 
v.  Patapsco  Ouaro  Co.,  144  N.  C.  64,  670,  it  was  held  that  a  servitude  of 
56  S.  E.  858, 119  A.  S.  B.  931;  Green-  drainage  or  flowage  of  water  over  ad- 
wood  v.  Southern  B.  Co.,  144  N.  C.  jaeent  lower  lands  may  be  lost  by 
446,  57  S.  E.  157,  119  A.  S.  B.  967;  abandonment,  and  the  servient  estate 
Butler  v.  Peck,  16  Ohio  St.  334,  88  Am.  may  acquire  a  counter  easement  to  flow 
Dec.  452;  Tootle  v.  Clifton,  22  Ohio  St.  back  water  upon  the  lands  of  the  dom- 
247,  10  Am.  Bep.  732;  Mason  v.  Ful-  inant  estate  by  the  erection  and  main- 
ton  County,  80  Ohio  St.  151,  88  N.  E.  tenance  of  an  embankment  impeding 
401, 131  A.  S.  R.  689,  24  L.R.A. (N.S.)  the  natural  drainage  over  the  lower 
903;  Fwiff*n««  v.  Griesemer,  26  Pa.  St.  lands,  and  backing  such  surface  water 
407,  67  Am.  Dec.  437;  Bhoads  v.  upon  the  higher  lands;  and  where  a 
Davidheiser,  133  Pa.  St.  226,  19  Atl.  railway  company  has,  under  claim  of 
400,  19  A.  S.  B.  630;  Meizell  v.  Mor-  right,  for  a  period  of  twenty  years, 
gan,  149  Pa.  St.  415,  24  Atl  216,  34  maintained  such  an  embankment  oon- 

A.  S.  B.  614;  Wakefield  v.  Newell,  12   tinuously,  without  interruption,  by  suit 

B.  L  75,  34  Am.  Bep.  598;  Louisville,  or  otherwise,  no  action  can  be  main- 
etc.,  B.  Co.  v.  Hays,  11  Lea  (Tenn.)  tained  against  it  by  the  owner  of  such 
382,  47  Am.  Bep.  291;  Louisville,  etc.,  higher  lands. 

Co.  v.  Mossman,  90  Tenn.  157,  16  S.  17.  Hooper  v.  Wilkinsom,  15  La. 
W.  64,  25  A.  S.  B.  670;  Garland  v.   Ann.  497,  77  Am.  Deo.  194. 
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of  injury.18  The  lower  proprietor  may  resort  to  artificial  drainage,  but 
not  bo  as  to  pervert  the  right  of  servitude  as  originating  from  the  nat- 
ural situation  of  the  estate.19  And  it  hap  been  held  that  the  owner  of 
the  servient  estate  is  not  liable  for  hastening  the  flow  of  surface  water 
therefrom,  although  it  results  in  injury  to  the  dominant  estate  such  as 
the  wearing  of  ditches  therein.80  While  land  may  be  subject  to  the 
servitude  of  receiving  the  waters  that  flow  naturally  on,  to,  and 
through  it  from  an  adjoining  estate  above,  the  owner  of  the  latter 
estate  has  no  right  to  enter  at  will  upon  the  land  fGr  the  purpose  of 
cleaning  out  or  removing  obstructions  in  order  to  enjoy  the  servitude, 
but  is  only  entitled  to  ask  the  owner  to  remove  the  obstructions,  when, 
upon  his  failure  to  do  so,  he  may  compel  such  action  by  legal  process.1 
73.  Applications  of  Rule. — In  those  jurisdictions  where  the  civil 
law  rule  obtains  the  owner  of  a  servient  estate  has  been  held  liable  for 
filling  up  a  natural  depression  on  his  land  to  a  level  higher  than  that 
of  adjacent  land,  which  resulted  in  an  accumulation  of  surface  water 
on  the  dominant  estate,  undermining  the  buildings,  and  rendering 
the  premises  less  desirable  as  a  residence  lot.f  So  it  has  been  decided 
that  a  lot  owner  across  whose  lots  there  exists  a  depression  which 
drains  off  surface  water  from  a  large  portion  of  a  city,  and  which  the 
city  for  many  years  kept  open  as  an  outlet  for  the  water  as  a  pressing 
necessity,  and  to  maintain  which  it  has  made  substantial  and  expen- 
sive improvements,  may  not  be  permitted,  in  bringing  his  lot  to  grade, 
to  fill  up  the  depression. •  The  civil  law  rule  imposes  the  same  obliga- 
tion on  corporations  as  on  private  owners,4  and  in  jurisdictions  where 
such  rule  obtains  a  railroad  company  which,  by  an  embankment, 
obstructs  the  flow  of  surface  water  from  higher  lands,  is  liable  for  the 
resulting  injury.5  The  application  of  the  civil  law  rule  to  urban 
property  is  discussed  in  a  subsequent  paragraph  of  this  article.6 

18.  Tootle  v.  Clifton,  22  Ohio  St.  115  Ala.  181,  22  So.  449,  67  A.  S.  R. 
247,  10  Am.  Rep.  732.  20 ;  O'Connell  v.  East  Tennessee,  etc., 

19.  Hooper   v.    Wilkinson,   15   La.  R.  Co.,  87  Ga.  246,  13  S.  B.  489,  27 
Ann.  497,  77  Am.  Dec.  194  and  note.  A.  S.  R.  246  and  note,  13  L.R.A.  394; 

20.  Pohlman  v.  Chicago,  etc.,  R.  Co.,  Gillham  v.  Madison  County  R.  Co.,  49 

131  la.  89,  107  N.  W.  1025,  6  L.R.A.  m.  484,  95  Am.  Dec.  627 ;  Philadelphia, 

(N.S.)  146  and  note.  etc>>  r#  q0  v#  Davis,  68  Md.  281,  11 

Note:  L.R.A.1917C  1029.  AtL  S22f  6  A.  S.  R.  440;  Yazoo,  etc., 

1.  Note:  40  L.R.A.(N.S.)  161.    And   R   Co   v   Davis>  ?3  j^^  678>  19  go 

sep<>7a;  par:  85.  ^  g5  A   g   R   ^   32  L.R.A.  262; 

S  E  Wma  Tr'  88  '        Emery  v-  Ralei^  «tc' >  R-  Co>  102  N- 

3.  WavWly  v."  Page,  105  la.  225,  74  £.  ?»jn9  ^  E- 139»  u  ^  S'  *•  ?7; 

N.  W.  938,  40  L.R.A.  465.  ^^X^'S'  9°'  ^J1*7*^}  **5 

4.  Ohio,  etc.,  R.  Co.  v.  Thillman,  143    (?<**•)   3»2,  47  Am.  Rep.  291  and 

111.  127,  32  N.  E.  529,  36  A.  S.  R.  359   **••  „    m    „   ^    _    _  „  ^  , 

and  note  Notes:  85  A.  S.  R,  723;  22  L.R.A. 

Notes:" 68  A.  S.  R.  92;  85  A.  S.  R.    (N.S.)  791;  Ann.  Cas.  1914A  1293. 
723.  -  And  see  Railroads,  vol.  22,  p:  895. 

5.  Shahan  v.  Alabama,  etc.,  R.  Co.,       6.  See  infra,  par.  78. 
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74.  So-called  Common  Law  Rule  Stated  and  Construed. — Accord- 
ing to  what  is  known  as  the  "common  law  rule,"  or  "common  enemy- 
doctrine/'  adopted  by  the  courts  of  some  jurisdictions,  no  natural 
easement  or  servitude  exists  in  favor  of  the  superior  or  higher  land 
as  to  mere  surface  water,  or  such  as  falls  or  accumulates  by  rains  or 
the  melting  of  snow ;  and  the  proprietor  of  the  inferior  or  lower  tene- 
ment or  estate  may  at  his  option  lawfully  obstruct  or  hinder  the  flow 
of  such  water  thereon,7  and  in  so  doing  may  turn  back  or  off  of  his 
own  lands,  and  onto  and  over  the  lands  of  other  proprietors,  such 
water,  without  liability  by  reason  of  such  obstruction  or  diversion.8 

7.  Gray  v.  McWilliams,  98  Cal.  157,  v.  Furrow,  74  Kan.  101,  85  Pac.  934, 
32  Pac.  976, 35  A.  S.  R.  163,  21  Lit. A.  10  Ann.  Cfas.  1044,  6  L.R.A.(N.S.) 
593  and  note  (stating  this  as  the  rule  157;  Gannon  v.  Hargadon,  10  Allen 
at  common  law  but  holding  that  the  (Mass.)  106,  87  Am.  Bee.  625  and 
doctrine  of  the  civil  law  obtains  in  note;  Franklin  v.  Fisk,  13  Allen 
California) ;  Pettigrew  v.  Evansville,  (Mass.)  211,  90  Am.  Dec.  194  and 
25  Wis.  23,  3  Am.  Rep.  50.     *  note;  O'Brien  v.  St.  Paul,  25  Minn. 

Notes:  21  L.R.A.  599;  22  L.R.A.  331, 33  Am.  Rep.  470 ;  Pve  v.  Mankato, 
(N.S.)  791.  36  Minn.  373,  31  N.  W.  863,  1  A.  S. 

8.  Walker  v.  New  Mexico,  etc.,  R.  R.  671 ;  Rowe  v.  St.  Paul,  etc.,  R.  Co., 
Co.,  165  U.  S.  593,  17  S.  Ct.  421,  41  41  Minn.  384,  43  N.  W.  76, 16  A.  S.  R. 
U.  S.  (L.  ed.)  837  (holding  that  the  706  and  note;  Jordan  v.  St.  Paul,  etc., 
common  law  rule  prevails  in  New  R.  Co.,  42  Minn.  172,  43  N.  W.  849,  6 
Mexico) ;  Nininger  v.  Norwood,  72  Ala.  L.R.A..  573;  Sheehan  v.  Flynn,  59 
277,  47  Am.  Rep.  412  (stating  this  as  Minn.  436,  61  N.  W.  462,  26  L.R.A. 
the  common  law  doctrine,  but  holding  632;  Werner  v.  Popp,  94  Minn.  118, 
that  the  civil  law  doctrine  obtains  in  102  N.  W.  366,  3  Ann.  Cas.  845;  Ab- 
Alabama) ;  Kroeger  v.  Twin  Buttes  R.  bott  v.  Kansas  City,  etc.,  R.  Co.,  83 
Co.,  14  Ariz.  269,  127  Pac.  735,  Ann.  Mo.  271,  53  Am.  Rep.  581 ;  Rychlicki 
Cas.  1914A  1289  and  note;  Baker  v.  v.  St.  Louis,  98  Mo.  497,  11  6.  W. 
Allen,  66  Ark.  271,  50  S.  W.  511,  74  1001,  14  A.  S.  R.  651,  4  L.R.A.  594; 
A.  S.  R.  93  (stating  thy  to  be  the  strict  Beatrice  v.  Leary,  45  Neb.  149,  63  N. 
common  law  rule) ;  Louisville,  etc.,  R.  W.  370,  60  A.  S.  R.  546;  Aldritt  v. 
Co.  v.  Jackson,  123  Ark.  1,  184  S.  W.  Fleischauer,  74  Neb.  66,  103  N.  W. 
450,  Ann.  Cas.  1918A  604;  Gray  v.  1084,  70  L.R.A.  301;  Jacobson  v.  Van 
McWilliams,  98  Cal.  157,  32  Pac.  976,  Boening,  48  Neb.  80,  66  N.  W.  993, 
35  A.  S.  R.  163,  21  L.R.A.  593,  and  58  A.  S.  R.  684,  32  L.R.A.  229; 
note  (stating  this  to  be  the  rule  at  Churchill  v.  Beethe,  48  Neb.  87,  66  N. 
common  law) ;  Chadeayne  v.  Robinson,  W.  992,  35  L.R.A.  442;  Bassett  v.  Sal- 
55  Conn.  345,  11  Atl.  592,  3  A.  S.  R.  isbury  Mfg.  Co.,  43  N.  H.  569,  82 
55;  Taylor  v.  Fickas,  64  Ind.  167,  31  Am.  Dec.  179;  Swett  v.  Cutts,  50  N. 
Am.  Rep.  114;  Cairo,  etc.,  R.  Co.  v.  BL  439,  9  Am.  Rep.  276  and  note; 
Stevens,  73  Ind.  278,  38  Am.  Rep.  139  Bowlsby  v.  Speer,  31  N.  J.  L.  351,  86 
and  note;  Weis  v.  Madison,  75  Ind.  Am.  Dec.  216  and  note;  Jessup  v. 
241.  39  Am.  Rep.  135;  Atchison,  etc.,  Bamford  Bros.  Silk  Mfg.  Co.,  66  N. 
R.  Co.  v.  Hammer,  22  Kan.  763,  31  J.  L.  641,  51  Atl.  147,  88  A.  S.  R. 
Am.  Rep.  216;  Gibbs  v.  Williams,  25  502,  58  L.R.A.  329;  Barkley  v.  Wil- 
Kan.  214,  37  Am.  Rep.  241;  Missouri  cox,  86  N.  Y.  140,  40  Am.  Rep.  519; 
Pac  R.  Co.  v.  Renfro,  52  Kan.  237,  34  Mason  v.  Fulton  County,  80  Ohio  St. 
Pac.  802,  39  A.  S.  R.  344;  Baldwin  v.  151,  88  N.  E.  401,  131  A.  S.  R.  689, 
Ohio  Tp.,  70  Kan.  102,  78  Pac.  424,  24  L.R.A.(N.S.)  903;  Chicago,  etc.,  R. 
109  A.  S.  R.  414,  67  LJELA.  642;  Rait  Co.  v.  Groves,  20  OUa.  101,  93  Pac. 
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The  gist  of  the  rule  is  that  one  may  do  as  he  pleases  with  his  property 
regardless  of  the  effect  on  surface  water,  and,  if  carried  to  its  ultimate 
conclusion,  it  simply  means  that  the  courts  will  recognize  no  wrong  in 
any  action  undertaken  for  the  purpose  of  getting  rid  of  surface  water. 
In  other  words,  no  legal  right  of  any  kind  can  be  claimed  jure  naturae 
in  the  flow  of  surface  water,  so  that  neither  its  detention,  diversion  nor 
repulsion  is  an  actionable  injury  even  though  damage  ensue.9  A 
class  of  cases  based  upon  the  adoption  of  the  common  law  rule  hold 
without  qualifications  that  no  cause  of  action  can  arise  in  any  case 
from  throwing  back  surface  waters  upon  the  land  of  the  dominant 
estate,10  but  most  of  the  states  which  have  in  theory  adopted  it  have 
done  so  with  certain  restrictions  and  modifications.11    While  the  rule 

755,  22  L.R.A.(N.S.)  802;  Morton  v.  L.R.A.(N.S.)    792,    794;    Ann.    Cas. 

Oregon  Short  Line  E.  Co.,  48  Ore.  444,  1914A  1293. 

87  Pac.  151,  1046,  120  A.  S.  B.  827,  In  Missouri,  though  in  some  of  the 

7  L.R.A.(N.S.)  344;  Edwards  v.  Char-  earlier  cases  there  was  a  tendency  to 

lotte,  etc,  R.  Co.,  39  S.  C.  472,  18  S.  adopt  the  civil  law,  it  now  seems  well 

E.  58,  39  A.  S.  R.  746,  22  L.R.A  246;  settled  that  the  common  law  rule  ob- 

Baltzger  v.  Carolina  Midland  R.  Co.,  tains.    Abbott  v.  Kansas  City,  etc,  R. 

54  S.  C.  242,  32  S.  E.  358,  71  A.  S.  R.  Co.,  83  Mo.  271,  53  Am.  Rep.  581, 
789 ;  Brandenberg  v.  Zeigler,  62  S.  overruling  McCormick  v.  Kansas  City, 
C.  18,  39  S.  E.  790,  89  A.  S.  R.  887,  etc.,  R.  Co.,  70  Mo.  359,  35  Am.  Rep. 

55  L.R.A.  414;  Johnson  v.  Southern  431;  Shame  v.  Kansas  City,  etc,  R. 
Ry.,  71  S.  C.  241,  50  S.  E.  775,  110  Co.,  71  Mo.  237,  36  Am.  Rep.  480. 

A.  S.  R.  572;  Barnett  v.  Matagorda  9.  Bowlsby  v.   Speer,  31  N.  J.  L. 

Rice,  etc.,  Co.,  98  Tex.  355,  83-  S.  W.  351,  86  Am.  Dec.  216  and  note;  Baltze- 

801,  107  A.  S.  R.  636;  Cass  v.  Dicks,  ger  v.  Carolina  Midland  R.  Co.,  54 

14  Wash.  75,  44  Pac.  113,  53  A.  S.  R.  S.  C<  242,  32.  S.  E.  358,  71  A.  S.  R. 

859;  Noyes  v.  Casselman,  29  Wash.  789;  Hoyt  v.  Hudson,  27  Wis.  656,  9 

635,  70  Pac.  61,  92  A.  S.  R.  937;  Jor-  Am.  Rep.  473. 

dan  v.  Benwood,  42  W.  Va.  312,  26  Notes:  21  L.R.A.  593;  22  L.R.A. 

S.  E.  266,  57  A.  S.  R.  859,  .36  L.R.A.  (N.S.)  790. 

519 ;  Uhl  v.  Ohio  River  R.  Co.,  56  W.  10.  Taylor  v.  fockas,  64  Ind.  167,  31 

Va.  494,  49  S.  E.  378, 107  A.  S.  R.  968,  Am.  Rep.  114;  Gannon  v.  Hargadon, 

3  Ann.  Cas.  201,  68  L.R.A.  138;  Pet-  10  Allen   (Mass.)   106,  87  Am.  Dee. 

tigrew  v.  Evansville,  25  Wis.  223,  3  625;    Franklin    v.    Fish,    13    Allen 

Am.   Rep.  50;  Hoyt  v.  Hudson,  27  (Mass.)  211,  90  Am.  Dec.  194;  Bark- 

Wis.  656,  9  Am.  Rep.  473;  O'Connor  J*y  v-  Wilcox,  86  N-  Y-  14£>  *>  Am- 

v.  Fond  du  Lac,  etc.,  R.  Co.,  52  Wis.  £«P-   «*;    ®™*8h  ^V,  *   <£  £ 

526,  9  N.  W.  287,  38  Am.  Rep.  753;  ^TV^q^aao1^  «  P  aw'  ^ 
Lessard  v.  Stram,  62  Wis.  lift  22  H.  ^t^SO  802  (stating  this  to  be 

W.  284,  51  Am.  Rep.  715;  Johnson  v.  fk^su^ 

^e%Th\C^n7Y%Tn5l  *»fc<*ity);  ***■*  v-  Evansville, 
N.  W.  771,  27  A.  S.  R.  76, 14  L.K.A-  g5  Wis.  223,  3  Am.  Rep.  50 ;  Hoyt  v. 

495;  Champion  v.  Crandon,  84  Wis.  Hudson,  27  Wis.  656,  9  Am.  Rep.  473: 

405,  54  N.  W.  775,  19  L.R.A.  856;  j0hngon  y.  Chicago,  etc.,  R.  Co.,  80 

Shaw  v.  Ward,  131  Wis.  646,  111  N.  Wifl.  641,  50  N.  W.  771,  27  A.  S.  R. 

W.  671,  11  Ann.  Cas.  1139.  76, 14  L.R.A.  495;  Shaw  v.  Ward,  131 

Notes:  85  A.  6.  R.  716;  21  L.R.A.  Wis.  646,  111  N.  W.  671, 11  Ann.  Cas. 

599;  12  L.R.A. (N.S.)  683;  20  L.R.A.  1139  and  note. 

(N.S.)  156;  22  L.R.A.(N,S.)  791;  43      11.  See  infra,  par.  75. 
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now  under  consideration  is  usually  known  as  the  common  law  rule, 
it  would  seem  that  this  is  dearly  a  misnomer  and  that  it  might  better 
be  termed  the  Massachusetts  rule,  as  it  appears  to  have  been  first 
enunciated  by  the  courts  of  that  state/1  and  to  have  been  subsequently 
enlarged  by  the  New  Jersey  courts  into  what  is  known  as  the  "com- 
mon enemy"  doctrine,  according  to  which,  broadly  stated,  each  land- 
owner may  fight  off  surface  water  and  dispose  of  it  as  best  he  can.1* 
75.  Modifications  and  Restrictions  of  Rule.— The  courts  of  a  num- 
ber of  states  have  declined  to  adopt  either  the  civil  law  rule  or  the 
common  law  rule  in  its  entirety,  and  while  apparently  favoring  the 
common  law  rule,  qualify  and  restrict  it  in  accordance  with  the 
maxim  that  one  must  so  use  his  own  as  not  unnecessarily  to  injure 
others.  In  these  states  it  would  seem  that  while  surface  water  may 
be  fended  off  if  this  is  done  reasonably,  for  proper  objects,  and  with 
due  care  with  reference  to  adjoining  property,  no  right  exists  to 
obstruct  its  natural  flow  arbitrarily,  wantonly,  or  unreasonably ; u 

12.  See  Ogbura  v.  Connor,  46  CaL  L.RA.(N.S.)  1250;  Kansas  City,  etc., 
346, 13  Am.  Rep.  213;  Boyd  v.  Conk-  R.  Co.  v.  Smith,  72  Miss.  677,  17  So. 
lin,  54  Mich.  583,  20  N.  W.  595,  52  78,  48  A.  S.  R  579,  27  L.R.A.  762; 
Am.  Rep.  831.  Yazoo,  etc.,  R.  Co.  v.  Davis,  73  Miss. 

Notes:    22    L.RA.(N.S.)    790;    43  678,  19  So.  487,  55  A.  S.  R.  562,  32 

L.R.A.(N.S.)  794.  L.R.A.   262;   Holman  v.  Richardson, 

13.  Notes:  20  L.R.A.(N.S.)  156;  22  115  Miss.  169,  76  So.  136,  L.R.A.1917P 
L.R.A.(N.S.)  790.  942;  Beatrice  v.  Leary,  45  Neb.  149, 

14.  Little  Rock,  etc.,  R.  Co.  v.  Chap-  63  N.  W.  370,  50  A.  S.  R.  546 ;  Jacob- 
man,  39  Ark.  463,  43  Am.  Rep.  280;  son  v.  Van  Boening,  48  Neb.  80,  66 
Baker  v.  Allen,  66  Ark.  271,  50  S.  W.  N.  W.  993,  58  A.  S.  R  684,  32  L.R.A. 
511,  74  A.  S.  R.  93  and  note;  S aliens  229;  Chicago,  etc.,  R.  Co.  v.  Shaw, 
v.  Chicago,  etc,  R.  Co.,  74  la.  659,  38  63  Neb.  380,  88  N.  W.  508,  56  L.R.A. 
N.  W.  545,  7  A.  S.  R.  501;  Hume  v.  341;  Todd  v.  York  County,  72  Neb. 
Des  Moines,  146  la.  624,  125  N.  W.  207, 100  N.  W.  299,  66  LJB.A.  561  and 
846,  Ann.  Cas.  1912B  904,  29  L.R.A.  note;  Aldritt  v.  Fleischauer,  74  Neb. 
(N.S.)  126:  Tretter  v.  Chicago,  etc.,  66,  103  N.  W.  1084,  70  L.R.A.  301; 
R  Co.,  147  la.  375, 126  N.  W.  339, 140  Franklin  v.  Durgee,  71  N.  H.  186,  51 
A.  S.  R.  304;  P^e  v.  Mankato,  36  AH  911,  58  L.R.A.  112;  'Chicago,  etc., 
Minn.  373,  31  N.  W.  863,  1  A.  S.  R.  R. .  Co.  v.  Groves,  20  Okla.  101,  93 
671;  Rowe  v,  St.  Paul,  etc.,  R.  Co.,  41  Pac.  755,  22  L.R.A.(N.S.)  802;  Pet- 
Minn.  384,  43  N.  W.  76,  16  A.  S.  R.  tigrew  v.  Evansville,  25  Wis.  223,  3 
706;  Brown  v.  Winona,  etc.,  R.  Co.,  Am.  Rep.  50;  Shaw  v.  Ward,  131  Wis. 
53  Minn.  259,  55  N.  W.  123,  39  A.  646,  111  N.  W.  671,  11  Ann.  Cas. 
S.  R.  603 ;  Sheehan  v.  Flynn,  59  Minn.  1139  and  note. 

436,  61  N.  W.  462,  26  L.R.A.  632;  Notes:  85  A.  S.  R.  724;  22  L.RJL 

Gilfillan  v.  Schmidt,  64  Minn.  29,  66  (N.S.)  798. 

N.  W.  126,  58  A.  S.  R  515,  31  L.R.A.  In  Iowa  it  has  been  stated  in  some 

547 ;  Werner  v.  Popp,  94  Minn.  118,  decisions  that  neither  the  civil  law  rule 

102  N.  W.  366,  3  Ann.  Cas.  845;  Gint-  nor  the  so-called  common  law  rule  has 
er  v.  St.  Mark's  Church,  95  Minn.  14,  been  adopted  in  its  entirety,  but  the 

103  N.  W.  738,  111  A.  S.  R  438,  69  courts  will  determine  the  questions 
L.R. A.  621 ;  Erickson  v.  Crookston  involved  in  each  case  according  to  such 
Waterworks,  etc.,  Co.,  100  Minn.  481,  rules  of  law  as  shall  seem  to  them  to 
111  N.  W.  391,  10  Ann.  Cas.  843,  8  be  applicable.   Willitts  v.  Chrago,  etc., 
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and  individuals,  railway  companies  and  cities  have  been  held  liable 
for  the  obstruction  and  damming  up  of  surface  waters.16  A  corol- 
lary to  this  rule  necessarily  is  that  where  two  methods  of  disposing  of 
such  water  are  available  to  the  owner  of  the  lower  lot,  each  equally 
efficacious  and  neither  requiring  an  unreasonably  greater  expense 
than  the  other,  one  of  which  will  damage  the  adjoining  property  and 
the  other  will  not,  the  latter  must  be  adopted  by  the  owner  of  the  lower 
lot  in  fending  the  water  therefrom.16  There  is  still  another  exception 
to  the  rule  that  a  landowner  may  fight  off  and  obstruct  surface  Water 
as  he  sees  fit,  and  this  is  that  he  cannot  so  obstruct  it  that  its  accumula- 
tion will  become  a  nuisance  per  se.  But  this  is  more  particularly  true 
where  the  water  is  accumulated  on  one's  own  land.17 

76.  Applications  of  Rule. — Cities,  towns,  and  villages,  as  owners  of 
lands  for  highways  and  other  public  purposes,  ordinarily  have,  under 
the  common  law  rule,  the  same  right  as  private  owners  to  obstruct  or 
repel  the  flow  of  surface  water  collecting  thereon  from  snow  and 
rain.18  And  where  the  common  law  rule  as  to  the  obstruction 
of  surface  waters  is  in  force  it  obviously  applies  to  railroad  embank- 
ments and  structures.19  So  in  those  states  where  the  right  to 
obstruct  the  flow  of  surface  water  is  modified  and  restricted  by  the 
application  of  the  maxim  that  a  proprietor  must  so  use  his  prop- 
erty as  not  unnecessarily  and  negligently  to  injure  his  neighbor, 

R.  Co.,  88  la.  281,  65  N.  W.  313,  21  Note:  85  A.  S.  R.  718. 

L.R.A.  608 ;  Hume  v.  Des  Moines,  146  And  see  Drains  and  Sewers,  vol.  9, 

la.  624,  125  N.  W.  846,  Ann.  Cas.  p.  688  et  seq.;  Highways,  voL  13,  p. 

1912B  904,  29  L.R.A.(N.S.)  126.  Ill  et  seq. 

15.  Hume  v.  Des  Moines,  146  la.  19.  Cleveland,  etc.,  R.  Co.  v.  Hud- 
624,  125  N.  W.  846,  Ann.  Cas.  1912B  dleston,  21  Ind.  App.  621,  52  N.  B. 
904,  29  L.R.A.(N.S.)  126  and  note;  1008,  69  A.  S.  R.  385  and  note;  Mis- 
Holman  v.  Richardson,  115  Miss.  169,  souri  Pac.  R.  Co.  v.  Renfra,  52  Kan. 
76  So.  136,  L.R.A.1917F  942.  237,  34  Pac.  802,  39  A.  S.  R.  344;  Rowe 

16.  Holman  v.  Richardson,  115  Miss.  v.  St.  Paul,  etc.,  R.  Co.,  41  Minn.  384, 
169,  76  So.  136,  L.R.A.1917F  942.  43  N.  W.  76, 16  A.  S.  R.  706  and  note; 

17.  Baltzeger  v.  Carolina,  etc.,  R.  Jordan  v.  St.  Paul,  etc.,  R.  Co.,  42 
Co.,  54  S.  C.  242,  32  S.  E.  358,  71  Minn.  172,  43  N.  W.  849,  6  L.R.A. 
A.  S.  R.  789.  573;  Abbott  v.  Kansas  City,  etc.,  R 

Note:  85  A.  S.  R.  720.  Co.,  83  Mo.  271,  53  Am.  Rep.  581; 

And  see  Nuisances,  vol.  20,  pp.  401,  Edwards  v.  Charlotte,  etc.,  R.  Co.,  39 

426.  S.  C.  472,  18  S.  E.  58,  39  A.  S.  R. 

18.  O'Brien  v.  St.  Paul,  25  Minn.  746,  22  L.R.A.  246;  Baltzeger  v.  Car- 
331,  33  Am.  Rep.  470 ;  Imler  v.  Spring-  olina  Midland  R.  Co.,  54  S.  C.  242, 
field,  55  Mo.  119,  17  Am.  Rep.  645;  32  S.  E.  358,  71  A.  S.  R.  789; 
Lynch  v.  New  York,  76  N.  Y.  60,  32  O'Connor  v.  Pond  du  Lac,  etc.,  R. 
Am.  Rep.  271;  Hoyt  v.  Hudson,  27  Co.,  52  Wis.  526,  9  N.  W.  287,  38 
Wis.  656,  9  Am.  Rep.  473;  Allen  v.  Am.  Rep.  753;  Johnson  v.  Chicago. 
Chippewa  Falls,  62  Wis.  430,  9  N.  W.  etc.,  R.  Co.,  80  Wis.  641,  50  N.  W.  771, 
284,  28  Am.  Rep.  748;  Champion  v.  27  A.  S.  R.  76,  14  L.R.A.  495. 
Crandon,  84  Wis.  405,  54  N.  W.  775,  Note :  Ann.  Cas.  1914A  1293. 

19  L.R.A.  856. 
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where  a  railroad,  by  its  embankment,  negligently  and  unnecessarily 
obstructs  the  flow  of  surface  water  along  a  natural  drain  way,  such 
railroad  company  is  liable  to  the  owner  of  the  land  thereby  flooded.*0 
Indeed,  it  has  been  held  by  some  courts  that  the  reasons  for  requiring 
that  improvements  on  land  be  so  made  as  to  do  no  unnecessary  injury 
to  other  lands  apply  with  especial  force  to  the  construction  of  railways. 
These  have  beoome  so  necessary  to  modern  civilization  that  their 
builders  require  and  are  given  extraordinary  privileges.  One  of  the 
most  important  of  these  is  the  right  to  take  and  hold  so  much  real 
estate  as  may  be  necessary  for  the  location,  construction,  and  con- 
venient use  of  their  railways.  The  primary  object  for  which  railways 
are  built  is  not  to  improve  the  particular  tracts  of  land  over  which 
they  pass.  They  are  located,  in  part,  with  reference  to  the  configura-* 
tion  of  the  country  through  which  they  pass,  and  the  cost  of  construc- 
tion. On  the  other  hand,  the  general  landowner  has  no  voice  in  the 
location  and  construction  of  a  railway.  The  burden  which  it  may 
cast  upon  his  land  is  not  such  as  springs  from  those  improvements 
which  are  designed  to  make  the  soil  productive.  Hence  it  is  not  a 
burden  to  which  his  estate  is  naturally  servient.  If  his  land  be  taken 
by  the  railway  corporation,  he  is  entitled  to  compensation  for  such 
injury  as  naturally  results  from  the  taking ;  but  his  land  may  not  be 
taken,  or,  if  taken,  the  railway  may  be  so  constructed  over  it  as  to 
cause  damage  which  was  not  a  necessary  result  of  the  taking.1 

77.  .Obstruction  of  Surface  Waters  Flowing  in  Natural  Channel. — 
With  regard  to  the  question  whether  the  owner  of  a  lower  tenement 
may  obstruct  surface  water  running  in  a  natural  drainway,  thereby 
causing  such  water  to  flow  back  on  the  upper  proprietor,  there  has 
been  much  legal  discussion  and  a  corresponding  conflict  of  opinion.* 
In  some  jurisdictions,  the  courts,  professing  an  adherence  to  the  so- 
called  common  law  rule,  have  held  or  recognized  that  the  lower  land- 
owner may  obstruct  the  flow  of  surface  water  in  a  swale,  gulch,  or 
other  natural  drainway,  without  incurring  liability  to  the  upper  pro- 

20.  Little  Rock,  etc.,  B.  Co.  v.  Chap-  508,  56  L.R.A.  341 ;  Davenport  v.  Nor- 
man, 39  Ark.  463,  43  Am.  Rep.  280;  folk,  etc.,  R.  Co.,  148  N.  C.  287,  6? 
Sullens  y.  Chicago,  etc.,  R.  Co.,  74  la.  S.  E.  431, 128  A.  S.  R.  599 ;  Quinn  v. 
C59,  38  N.  W.  545,  7  A.  S.  R.  501;  Chicago,  etc.,  R.  Co.,  23  S.  D.  126, 120 
Tretter  v.  Chicago  Great  Western  R.  N.  W.  884,  22  L.B.A.(N.S.)  789. 
Co.,  147  la.  375,  126  N.  W.  339,  140       Notes:  11  A.  S.  R.  736;  22  L.R.A. 
A.  S.  B.  304;  Yazoo,  etc.,  B.  Co.  v.  (N.S.)  797. 
Davis,  73  Miss.  678,  19  So.  487,  55      And  see  Bailboads,  vol.  22,  p.  895 

A.  S.  B.  562,  32  Lit. A.  262;  Holman  et  seq. 

v.  Richardson,  115  Miss.  169,  76  So.       1.  Snllens  v.  Chicago,  etc.,  R.  Co., 
136,  L.R.A.1917F  942;  Chicago,  etc,   74  la.  659,  38  N.  W.  545,  7  A.  S.  R. 

B.  Co.  v.  Emmert,  53  Neb.  237,  73  N.  501. 

W.  540,  68  A.  S.  B.  602;  Chicago,  etc.,       2.  Note:    22   L.R.A. (N.S.)    790  et 
B.  Co.  r.  Shaw,  63  Neb.  380,  88  N.  W.  seq. 
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prietor  for  injuries  caused  by  the  backing  up  of  such  water.*  The 
great  weight  of  authority,  however,  is  to  the  effect  that  both  under 
the  civil  law  rule  as  to  surface  waters  and  under  the  so-called  com- 
mon law  or  common  enemy  rule,  a  natural  drain  way  must  be  kept 
open  to  carry  the  water  into  the  streams,  and  as  against  the  rights  of 
the  upper  proprietor,  the  lower  proprietor  cannot  obstruct  surface 
water  when  it  has  found  its  way  to  and  is  running  in  a  natural  drain- 
age channel  or  depression.4    Thus  it  has  been  held  that  it  is  the  duty 

S.  Barkley  v.  Wilcox,  86  N.  Y.  140,  40  L.R.A.  465;  Harvey  v.  Mason  City, 
40  Am.  Rep.  519;  Barnett  v.  Mata-  etc.,  R.  Co.,  129  la.  465,  105  N.  W. 
gorda,  etc.,  Co.,  98  Tex.  355,  83  S.  W.  958, 113  A.  S.  R.  483,  3  L.R.A.(N.S.) 

.801,  107  A.  S.  R.  636;  Hoyt  v.  Hud-  973;  Hume  v.  DesMoines,  146  la.  624, 
son,  27  Wis.  656,  9  Am.  Rep.  473;  125  N.  W.  846,  Ann.  Cas.  1912B  904, 
Lessard  v.  Strain,  62  Wis.  112,  22  N.  29  L.R.A.(N.S.)  126;  Tretter  v.  Chi- 
W.  284,  51  Am.  Rep.  715.  And  see  cago  Great  Western  R.  Co.,  147  la. 
Walker  v.  New  Mexico,  etc,  R.  Co.;  375,  126  N.  W.  339, 140  A.  S.  R.  304; 
165  U.  S.  593,  17  S.  Ct.  421,  41  U.  S.  Boyd  v.  Conklin,  54  Mich.  583,  20  N. 
(L.  ed.)  837  (a  ease  arising  in  New  W.  595,  52  Am.  Rep.  831;  Launstein 
Mexico,  where  the  common  law  was  v.  Launstein,  150  Mich.  524, 114  N.  W. 
adopted).  383,  121  A.   S.  R.   635;   Trenton  v. 

Note:  22  L.R.A.(N.S.)   794.  Rucker,  162  Mich.  19,  127  N.  W.  39, 

Although  in  Missouri  the  rule  with-  34  L.R.A.(N.S.)  569;  Sheehan  v. 
out  doubt  is  that  the  owner  of  the  low-  Flynn,  59  Minn.  436,  61  N.  W.  462, 
er  estate  may  obstruct  surface  water  26  L.R.A.  632,  overruling  Rowe  v. 
running  along  a  depression,  slough,  St.  Paul,  etc.,  R.  Co.,  41  Minn.  384, 
or  swale,  to  the  injury  of  the  owner  43  N.  W.  76,  16  A.  S.  R.  706;  Ford- 
of  the  upper  estate,  yet,  at  one  time,  ham  v.  Northern  Pac.  R.  Co.,  30  Mont 
it  would  seem,  the  courts  changed  the  421,  76  Pac.  1040,  104  A.  S.  R.  729, 
opinion,  for  in  Shane  v.  Kansas  City,  66  L.R.A.  556;  Chicago,  etc.,  R.  Co.  v. 
etc.,  R.  Co.,  71  Mo.  237,  36  Am.  Rep.  Shaw,  63  Neb.  380,  88  N.  W.  508,  56 
480,  it  was  held  that  a  railroad  com-  L.R.A.  341;  Roe  v.  Howard  County, 
pany  has  no  right,  by  erecting  an  em-  75  Neb.  448, 106  N.  W.  587,  5  LJELA. 
bankment,  to  stop  the  natural  flow  of  (N.S.)  831  and  note;  Flosner  v.  Stein- 
surface  water  which,  as  the  result  of  brack,  89  Neb.  129,  130  N.  W.  1040, 
heavy  rains  and  the  overflow  of  a  riv-  34  LJELA. (N.S.)  1055;  Franklin  v. 
er,  flowed  along  a  slough,  or  to  divert  Durgee,  71  N.  H.  186,  51  Atl.  911,  58 
such  surface  water  from  its  natural  L.R.A.  112;  Overton  v.  Sawyer,  46 
channel  so  as  to  throw  it  on  adjacent  N.  C.  308,  62  Am.  Dec  170;  Soules 
land.  v.  Northern  Pac.  R.  Co.,  34  N.  D.  7, 

*  4.  Southern  R.  Co.  v.  Lewis,  165  157  N.  W.  823,  L.R.A.1917A  501  and 
Ala.  555,  51  So.  746,  138  A.  S.  R.  77;  note;  Tootle  v.  Clifton,  22  Ohio  St 
Ogburn  v.  Connor,  46  Cal.  346, 13  Am.  247,  10  Am.  Rep.  732 ;  Mason  v.  Ful- 
Rep.  213;  Sanguinetti  v.  Pock,  136  ton  County  Com'rs,  80  Ohio  St.  151," 
Cal.  466,  69  Pac.  98,  89  A.  S.  R.  169 ;  88  N.  E.  401,  131  A.  S.  R.  689,  24 
Gillham  v.  Madison  County  R.  Co.,  49  L.R.A.(N.S.)  903;  Chicago,  etc.,  R. 
HI.  484,  95  Am.  Dec  627;  Lambert  v.  Co.  v.  Groves,  20  Okla.  101,  93  Pac. 
Alcorn,  144  111.  313,  33  N.  E.  53,  21  755,  22  L.R.A.(N.S.)  802;  Kauffman 
LJELA.  611;  Vannest  v.  Fleming,  79  v.  Griesemer,  26  Pa,  St.  407,  67  Am. 
la.  638,  44  N.  W.  906,  18  A.  S.  R.  Dec.  437;  Rielly  v.  Stephenson,  222 
387,  8  L.R.A.  277;  Wharton  v.  Ste-  Pa.  St.  252,  70  Atl.  1097,  128  A.  S. 
vena,  84  la.  107,  50  N.  W.  562,  35  R.  804,  22  L.R.A.(N.S.)  947;  Quinn 
A.  S.  R.  296,  15  L.R.A.  630;  Waverly  v.  Chicago,  etc.,  R.  Co.,  23  S.  D.  126, 
v.  Page,  105  la.  225,  74  N.  W.  938.120  N.  W.  884,  22  L.R.A.(N;S.)  789 

1148 


27  R.  G.  L.  WATERS  §  78 

of  a  lower  landowner  who  builds  a  structure  across  a  natural  drain- 
way  to  provide  for  the  natural  passage  through  such  obstruction  of 
all  of  the  water  which  may  be  reasonably  anticipated  to  drain  therein, 
and  this  is  a  continuing  duty.6  Some  of  the  authorities  taking  this 
view  do  so  on  the  ground  that  if  the  conformation  of  the  land  is  such 
as  to  give  to  the  surface  water  flowing  from  one  tract  to  the  other  a 
fixed  and  determinate  course,  so  as  to  discharge  it  uniformly  on  the 
servient  tract  at  a  fixed  and  definite  point,  the  course  thus  uniformly 
followed  by  the  water  in  its  flow  is  a  watercourse  within  the  meaning 
of  the  rules  applicable  to  that  subject.6  According  to  some  decisions 
it  does  not  seem  to  be  important  that  the  force  of  the  water  flowing 
from  one  tract  to  the  other  has  not  been  sufficient  to  wear  out  a  chan- 
nel or  canal  having  definite  and  well  marked  sides  or  banks.  That 
depends  upon  the  nature  of  the  soil  and  the  force  and  rapidity  of  the 
flow.7  Others,  however,  hold  that  there  must  be  a  distinct  channel, 
the  bed  of  a  stream,  with  well  defined  banks,  cut  through  the  turf  and 
into  the  soil  by  the  flowing  of  the  water,  presenting  on  a  casual  glance 
to  every  eye  the  unmistakable  evidences  of  the  frequent  action  of 
running  water;  and  not  a  mere  depression;  and  such. flow  must  be 
necessary  to  prevent  the  flooding  of  a  considerable  tract  of  land.8 

78.  Obstruction  by  Owner  of  Servient  Urban  Property. — Not 
only  in  the  jurisdictions  where  the  Massachusetts  or  so-called  common 
law  rule  prevails,  but  also  in  many  states  which  ordinarily  follow  the 
civil  law  doctrine,  it  is  recognized  that  in  the  case  of  urban  prop- 
erty changes  and  alterations  in  the  surface  are  essential  to  the  enjoy- 
ment of  such  property,9  and  that  the  owner  of  a  city  or  town  lot  has 

and  note;  Louisville,  etc.,  R.  Co.  v.  For  a  fall  discussion  of  the  rules  re- 
Hays,  11  Lea   (Tenn.)   382,  47  Am.  lating   to   the   obstruction   of   water- 
Rep.  291.                        '  courses,  see  supra,  par.  36  et  seq.                                         I 
Notes:  72  Am.  Dec.  402;  22  L.R.A.  7.  Lambert  v.  Alcorn,  144  111.  313,                                  i 
(N.S.)  791  et  seq.;  L.R.A.1917A  517.  33  N.  E.  53,  21  L.R.A.  611.                                                   \ 

5.  Soules  v.  Northern  Pac.  R.  Co.,  8.  Gibbs  v.  Williams,  25  Kan.  214,                                   ! 
34  N.  D.  7,  157  N.  W.  823,  L.R.A.  37  Am.  Rep.  241  and  note. 
1917A  501  and  note.  9.  Nininger   v.   Norwood,    72    Ala. 

6.  Peck  v.  Herrington,  109  111.  611,  277,  47  Am.  Rep.  412;  Crabtree  v. 
50  Am.  Rep.  627;  Lambert  v.  Alcorn,  Baker,  75  Ala.  91,  51  Am.  Rep.  424; 
144  DL  313,  33  N.  E.  53,  21  L.R.A.  Farris  v.  Dudley,  78  Ala.  124,  56  Am. 
611;  Fenton,  etc.,  R.  Co.  v.  Adams,  Rep.  24;  Southern  R.  Co.  v.  Lewis, 
221  111.  201, 77  N.  E.  531, 112  A.  S.  R.  165  Ala.  555,  51  So.  746, 138  A.  S.  R. 
171;  Bradbury  v.  Vandalia  Levee,  etc.,  77;  Shanan  ▼.  Brown,  179  Ala.  425, 
Dist.,236  IH.  36,  86  N.  E.  163,  15  60  So.  891,  43  L.RJL(N.S.)  792  and 
Ann.  Cas.  904,  19  L.R.A.(N.S.)  991;  note;  Levy  v.  Nash,  87  Ark.  41,  112 
Earl  v.  De  Hart,  12  N.  J.  Eq.  280,  S.  W.  173,  20  L.R.A.(N.S.)  155  and 
72  AmT  Dec.  395  and  note.  And  see  note;  Ogburn  v.  Connor,  46  Cal.  846, 
Mason  v.  Fulton  County  Com'rs,  80  13  Am.  Rep.  213;  Phillips  v.  Water- 
Ohio  St.  151,  88  N.  E.  401,  131  A.  house,  69  la.  199,  28  N.  W.  639,  58 
S.  R.  689,  24  L.R.A.(N.S.)  903.  Am.  Rep.  220;  Cedar  Falls  v.  Hansen, 

Notes:  22  L.R.A.(N.S.)  796,  797;  104  la.  189,  73  N.  W.  586,  65  A.  S.  R. 
L.R.A.1917C  1028.  439;  Boyd  v.  Conklin,  64  Mich.  583, 
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the  right  to  fill  it  up,  elevate  it,  ditch  it,  or  construct  buildings  on  it 
in  such  a  manner  as  to  protect  it  against  the  surface  water  of  an 
adjoining  lot.  If  in  so  doing  he  prevents  the  flow  of  surface  water 
upon  his  lot,  the  owner  of  the  higher  lot  has  no  cause  of  action  against 
him.10  He  may  not  proceed  negligently,  so  as  to  do  unnecessary 
damage  to  others,  but  so  far  as  he  acts  on  his  right  to  protect  his 
enjoyment  of  his  own  property,  any  incidental  loss  to  his  neighbor 
is  damnum  absque  injuria.11  Both  the  lot  owner  and  the  city,  it  has 
been  said,  have  been  permitted  to  obstruct  or  repel  surface  water  with- 
out liability  for  injury.18  So  it  has  been  held  that  the  creation  of 
an  artificial  lake  on  urban  property,  by  the  construction  of  walls  and 
the  impounding  of  the  water  of  springs  located  thereon,  is  within  the 
rule  that  no  right  of  action  exists  in  favor  of  the  owner  of  urban 
upland  against  one  who,  by'  artificial  changes  in  the  condition  of 
lower  lots,  interferes  with  the  natural  drainage  of  unchanneled  sur- 
face or  percolating  water.18  On  the  other  hand  the  courts  of  some  of 
the  states  in  which  the  civil  law  rule  prevails  have  failed  to  see  any 
difference  in  principle  between  the  reciprocal  rights  and  duties  of 
adjacent  urban  proprietors  and  those  of  adjgient  rural  proprietors, 
and  have  refused  to  apply  one  rule  to  agricultural  lands  and  another 
to  city  lots.14  s 

20   N.   W.   595,   52   Am.   Rep.   831;  W.  284,  51  Am.  Rep.  715;  Heth  v. 

Rielly  v.  Stephenson,  222  Pa.  St.  252,  Fond  du  Lac,  63  Wis.  228,  23  N.  W. 

70  Atl.  1097,  128  A.   S.  R.  804,  22  495,  53  Am.  Rep.  279. 

L.R.A.(N.S.)  947;  Garland  v.  Aurin,  Notes:   20   L.R.A.(N.S.)   156,  157; 

103  Tenn.  555,  53  S.  W.  940,  76  A.  S.  43  L.R.A.(N.S.)  793. 

R.  699,  48  L.R.A.  862  (stating  that  And  see.  cases  cited  in  note  to  pre- 

this  view  obtains  in  some  jurisdictions,  ceding  text. 

but  holding  to  the  contrary).  11.  Rielly  v.   Stephenson,  222  Pa. 

Notes:  85  A.  S.  R.  723;  21  L.R.A.  St.  252,  70  Atl.  1097,  128  A.  S.  R. 

599,   603;   20   L.R.A.(N.S.)    157;   43  804,  22  L.R,A.(N.S.)  947. 

L.R.A.(N.S.)  792-793.  12.  Hume  v.  Des  Moines,  146  la. 

10.  Levy  v.  Nash,  87  Ark.  41,  112  624,  125  N.  W.  846,  Ann.  Cas.  1912B 

S.  W.  173,  20  L.R.A.(N.S.)  155  and  904,  29  L.R.A.(N.S.)  126.    For  a  full 

note;     Chadeayne    v.    Robinson,    55  discussion  of  the  liability  of  municipal 

Conn.  345, 11  Atl.  592,  3  A.  S.  R. 55 >;  corporations   for   injuries  to  adjoin- 

Field  v.  Gowdy,  199  Mass.  668,  85  N.  ing  property  by   surface  water,  see 

E-  **?>  19  "^iN&>  ^i81^  D™  a^SiLrs,  vol.  9,  p.'  684 

v  Wilcox  86  N  Y.  140,  40  Am  Rep  et  Highways,  vol.  13,  pp   112- 

519;  Bentz  v.  Armstrong,  8  Watts  &  tir-  H  '  '  '  , 

S.  (Pa.)  40,  42  Am.  Dec.  265;  Rielly  ■"?•    q,  .     ,.    m  >-7Q     .      ™ 

v.  Stephenson,  222  Pa.  St.  252,  70  Atl.       «■  Shawn  v.  Browr,  179  Ala.  425, 

1097,  128  A.    S.  R.   804,  22  L.R.A.  60  So.  891,  43  L.R.A.(N.S.)  79*. 

(N.S.)  947;  Hoyt  v.  Hudson,  27  Wis.  1*™*™  I;AA™f  1°  «  2£- 
656,  9  Am.  Rep.  473;  O'Connor  v.  555,  53  S.  W.  940,  76  A.  S.  R.  699, 
Fond  du  Lac,  etc.,  R.  Co.,  52  Wis.  48  L.R.A.  862. 

526,  9  N.  W.  287,  38  Am.  Rep.  753;  Notes:  85  A.  S.  R.  723;  20  L.R.A. 
Lessard  v.  Stram,  62  Wis.  112,  22  N.    (N.S.)   158;  43  LJLA.(N.S.)   793. 
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Acceleration,  Diversion  and  Increase  of  Flow 

79.  General  Rules  as  to  Artificial  Drainage. — Under  both  the  civil 
and  the  common  law,  water  which  naturally  flows  from  higher  to 
lower  land  may  continue  to  do  so  without  subjecting  the  upper  owner 
to  any  liability  therefor,1'  but  even  in  the  jurisdictions  where  the  civil 
law  rule  obtains,16  the  servitude  which  the  owner  of  the  higher 
adjoining  land  has  upon  the  lower  land  for  the  discharge  of  surface 
water  naturally  flowing  on  the  lower  land  from  the  dominant  estate  ex- 
tends only  to  surface  water  arising  from  natural  causes,  such  as  rain 
and  snow,  and  cannot  be  augmented  or  made  more  burdensome  by 
the  acts  or  industry  of  man,17  and  it  is  the  generally  recognized  rule  18 

15.  Reedy  v.  St.  Louis  Brewing  Dixon  v.  Baker,  65  111.  518,  16  Am. 
Ass'n,  161  Mo.  523,  61  S.  W.  859,  53  Rep.  591 ;  Lambert  v.  Alcorn,  144  111. 
L.R.A.  805;  Wakefield  v.  Newell,  12  313,  33  N.  E.  53,  21  L.R.A.  611;  Elser 
R.  I.  75,  34  Am.  Rep.  598 ;  Pettigrew  v.  Gross  Point,  223  111.  230,  79  N.  E. 
v.  Evansville,  25  Wis.  223,  3  Am.  Rep.  27,  114  A.  S.  R.  326  and  note;  Tem- 
50.  pleton  v.  Voshloe,  72  Ind.  134,  37  Am. 

Notes:  85  A.  S.  R.  726;  21  L.R.A.  Rep.  150;  Weis  v.  Madison,  75  Ind. 

604.  241,  39  Am.  Rep.  135;  Evansville  v. 

16.  See  supra,  par.  74.  Decker,  84  Ind.  325,  43  Am.  Rep.  86; 

17.  Hughes  v.  Anderson,  68  Ala.  Davis  v.  Crawfordsville,  119  Ind.  1, 
280,  44  Am.  Rep.  147;  Martin  v.  Jett,  21  N.  E.  449,  12  A.  S.  R.  361  and 
12  La.  501,  32  Am.  Dec.  120  and  note;  note;  Potoka  Tp.  v.  Hopkins,  131  Ind. 
Kilgore  v.  Grevemberg,  10  La.  Ann.  142,  30  N.  E.  896,  31  A.  S.  R.  417 
689,  63  Am.  Dec.  597  and  note;  Dela-  and  note;  Valparaiso  v.  Spaeth,  166 
houssaye  v.  Judice,  13  La.  Ann.  587,  Ind.  14,  76  N.  E.  514,  8  Ann.  Cas. 
71  Am.  Dec.  521;  Barrow  v.  Landry,  1021;  Kelly  v.  Pittsburgh,  etc.,  R.  Co., 
15  La,  Ann.  681,  77  Am.  Dec.  199;  28  Ind.  App.  457,  63  N.  E.  233,  91 
Boynton  v.  Longley,  19  Nev.  69,  6  A.  S.  R.  134;  Baltimore,  etc.,  R.  Co. 
Pac.  437,  3  A.  S.  R.  781  and  note;  v.  Quillen,  34  Ind.  App.  330,  72  N. 
Pfeiffer  v.  Brown,  165  Pa.  St.  267,  E.  661,  107  A.  S.  R.  183;  Livingston 
30  Atl.  844,  44  A.  S.  R.  660.  v.  McDonald,  21  la.  160,  89  Am.  Dec. 

18.  Hughes  v.  Anderson,  68  Ala.  563  and  note;  Freburg  v.  Davenport, 
280,  44  Am.  Rep:  147;  Crabtree  v.  63  la.  119, 18  N.  W.  705,  50  Am.  Rep. 
Baker,  75  Ala.  91,  51  Am.  Rep.  424;  737;  Drake  v.  Chicago,  etc.,  R.  Co., 
Drake  v.  Lady  Ensley  Coal,  etc.,  Co.,  63  la.  302, 19  N.  W.  215,  50  Am.  Rep. 
102  Ala.  501,  14  So.  749,  48  A.  S.  R.  746;  Vannest  v.  Fleming,  79  la.  638, 
77,  24  L.R.A.  64;  Southern  R.  Co.  v.  44  N.  W.  906,  18  A.  S.  R.  387,  8 
Lewis,  165  Ala.  555,  51  So.  746,  138  L.R.A.  277;  Willitts  v.  Chicago,  etc., 
A.  S.  R.  77  and  note;  Kroeger  v.  R.  Co.,  88  la.  281,  55  N.  W.  313,  21 
Twin  Buttes  R.  Co.,  14  Ariz.  269,  127  L.R.A.  608;  Cedar  Falls  v.  Hansen, 
Pac.  735,  Ann.  Cas.  1914A  1289;  104  la.  189,  73  N.  W.  585,  65  A.  S. 
Adams  v.  Walker,  34  Conn.  466,  91  R.  439;  Keck  v.  Venghause,  127  la. 
Am.  Dec.  742  and  note;  Rudnyai  v.  529,  103  N.  W.  773,  4  Ann.  Cas.  716; 
Harwinton,  79  Conn.  91,  63  Atl.  948,  Jones  v.  Stover,  131  la.  119,  108  N. 
6  Ann.  Cas.  988  and  note;  Albany  v.  W.  112,  6  L.R.A.(N.S.)  154;  Baker 
Sikes,  94  Ga,  30,  20  S.  E.  257,  47  A.  r.  Akron,  145  la.  485,  122  N.  W.  926, 
S.  R.  132  and  note,  26  L.R.A.  653;  30  L.R.A.(N.S.)  619  and  note;  Hume 
Gillham  v.  Madison  County  R.  Co.,  v.  Des  Moines,  146  la.  624,  125  N.  W. 
49  111.  484,  95  Am.  Dec.  627;  Aurora  846,  Ann.  Cas.  1912B  904,  29  L.R.A. 
▼.  Reed,  57  HI.  29,  11  Am.  Rep.  1;  (N.S.)  126;  Martin  v.  Schwertley,  155 
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both  of  the  civil  and  the  common  law  that  a  landowner  cannot 
collect  surface  water  into  an  artificial  channel  or  volume,  or  precip- 

Ia.  347,  136  N.  W.  218,  40  L.R.A.  13  A.  S.  R.  482  and  note;  Jacobson 

(N.6.)  160;  Baldwin  v.  Ohio  Tp.,  70  v.    Van    Boening,    48    Neb.    80,    66 

Kan.  102,  78  Pac.  424,  109  A.  S.  R.  N.    W.   993,   58   i   S.   R.   684,   32 

414,  67  L.R.A.  642 ;  Madisonville,  etc.,  L.R.A.  229 ;  Todd  v.  York  County,  72 

R.  Co.  v.  Cates,  138  Ky.  257,  127  S.  Neb.  207,  100  N.  W.  299,  66  LJLA. 

W.  988,  137  A.  S.  R.  379  and  note;  661;  Roe  v.  Howard  County,  75  Neb. 

Martin  v.  Jett,  12  La.  501,  32  Am.  448,  106  N.  W.  687,  5  KRA«(N.S.) 

Dee.  120  and  note;  Lattimore  v.  Davis,  831  and  note;   Boynton  v.  Longley, 

14  La.  161,  33  Am.  Dec.  581;  Dela-  19  Nev.  69,  6  Pac.  437,  3  A.  S.  R. 

houssaye  v.  Judice,  13  La.  Ann.  587,  781  and  note;  West  Orange  Tp.  v. 

71  Am.  Dec.  521;  Hooper  v.  Wilkin-  Field,   37   N.    J.    Eq.    600,   45    Am. 

son,  15  La.  Ann.  497,  77  Am.  Dec.  Rep.  670;  Noonan  v.  Albany,  79  N. 

194;  Barrow  v.  Landry,  15  La.  Ann.  Y.  470,  35  Am.  Rep.  540  and  note; 

681,  77  Am.  Dec.   199;   Hitchins  v.  McCormick  v.  Horan,  81  N.  Y.  86, 

Frostburgh,  68  Md.  100,  11  Atl.  826,  37  Am.  Rep.  479 ;  Barkley  v.  Wilcox, 

6  A.   S.  R.  422;  Lion  v.  Baltimore  86   N.    Y.   140,   40   Am.   Rep.   519; 

City  Pass.  R.  Co.,  90  Md.  266,  44  Atl.  Seifert  v.  Brooklyn,  101  N.  Y.  136,  4 

1045,  47  L.R.A.  127;  Walker  v.  Old  N.  E.  321,  54  Am.  Rep.  664;  Mizeil 

Colony,  etc.,  R.  Co.,  103  Mass.  10,  4  v.  McGowan,  129  N.  C.  933,  39  S.  E. 

Am.  Rep.  509;  Bates  v.  Westborough,  729,  85  A.  S.  R.  705;  Durham  v.  Eno 

151  Mass.  174,  23  N.  E.  1070,  7  L.R.A.  Cotton  Mills,  141  N.  C.  615,  54  S.  E. 

156  and  note;  Ashley  v.  Port  Huron,  453,  7  L.R.A.(N.S.)  321;  Greenwood 

35  Mich.  296,  24  Am.  Rep.  552;  Greg-  v.  Southern  R.  Co.,  144  N.  C.  446,  57 

ory  v.  Bush,  64  Mich.  37,  31  N.  W.  S.  E.  157, 119  A.  S.  R.  967;  Butler  ▼. 

90,  8  A.  S.  R.  797;  Yerex  v.  Eineder,  Peck,  16  Ohio  St.  334,  88  Am.  Dec 

86  Mich.  24,  48  N.  W.  875,  24  A.  S.  R.  452  and  note;  Wrightsel  v.  Fee,  76 

113  and  note;  Launstein  v.  Launstein,  Ohio  St.  529,  81  N.  E.  975,  13  L.R.A. 

150  Mich.  524,  114  N.  W.  383,  121  (N.S.)  233;  Mason  v.  Fulton  County, 

A.  S.  R.  635 ;  Trenton  v.  Rucker,  162  80  Ohio  St.  151,  88  N.  E.  401,  131 

Mich.  19,  127  N.  W.  39,  34  L.R.A.  A.  S.  R.  689,  24  L.R.A.(N.S.)  903  and 

569;  Taylor  v.  Indiana,  etc.,  Electric  note;  Chicago,  etc.,  R.  Co.  v.  Groves, 

Co.,  184  Mich.  578,  151  N.  W.  739,  20  Okla,  101,  93  Pac.  755,  22  L.R.A. 

L.R.A.1915E  294  and  note;  O'Brien  v.  (N.S.)   802;  Chicago,  etc.,  R.  Co.  v. 

St.  Paul,  25  Minn.  331,  33  Am.  Rep.  Johnson,  25  Okla,  760,  107  Pac.  662, 

470;  Pye  v.  Mankato,  36  Minn.  373,  27    L.R.A.(N.S.)    879:   Kauffman   v. 

31  N.  W.  863, 1  A.  S.  R.  671 ;  Jordan  Griesmer,  26  Pa.  St.  407,  67  Am.  Dec. 

v.  St.  Paul,  etc.,  R.  Co.,  41  Minn.  172,  437;   Miller  v.   Laubach,  47  Pa.   St. 

43  N.  W.  849,  6  L.R.A.  573;  Rowe  v.  154,  86  Am.  Dec.  521;  Scranton  Citv*3 

St.  Paul,  etc.,  R.  Co.,  41  Minn.  384,  Appeal,  121  Pa.  St.  97,  15  Atl.  483, 

43  N.  W.  76, 16  A.  S.  R.  706;  Kansas  6  A.  S.  R.  755;  Rhoads  v.  Davidheiser, 

City,  etc.,  R.  Co.  v.  Lackey,  72  Miss.  133  Pa.  St.  226,  19  Atl.  400,  19  A. 

881,  16  So.  909,  48  A.  S.  R.  589  and  S.  R.  630  and  note:  Meixell  v.  Morgan, 

note;  McCormick  v.  Kansas  City,  etc.,  149  Pa.  St.  415,  24  Atl.  216,  34  A. 

R.  Co.,  70  Mo.  359,  35  Am.  Rep.  431;  S.  R.  614;  Pfeiffer  v.  Brown,  165  Pa, 

Rychlicki  v.  St.  Louis,  98  Mo.  497,  11  St.  267,  30  Atl.  844,  44  A.  S.  R.  660 

S.  W.  1001,  14  A.  S.  R.  651,  4  L.R.A.  and  note;  Strauss  v.  AUentown,  215 

594  and  note;  Paddock  v.  Somes,  102  Pa.  St.  96,  63  Atl.  1073,  7  Ann.  Cas. 

Mo.  226, 14  S.  W.  746,  10  L.R.A.  254  686  and  note ;  Reilly  v.  Stephenson, 

and  note ;  Reedy  v.  St.  Louis  Brewing  222  Pa.   St.  252,  70  Atl.  1097,  128 

Ass'n,  161  Mo.  523,  61  S.  W.  859,  53  A  S.  R.  804,  22  L.R.A.(N.S.)   947; 

L.R.A.  805;  Fremont,  etc.,  R.  Co.  v.  Inman  v.  Tripp,  11  R.  I.  520,  23  Am. 

Marley,  25  Neb.  138,  40  N.  W.  948,  Rep.  520;   Wakefield  v.   Newell.   13 
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itato  it  in  greatly  increased  or  unnatural  quantities  upon  his  neigh- 
bor, to  the  substantial  injury  of  the  latter.  This  is  true  although 
no  more  water  is  collected  than  would  have  naturally  flowed  upon  the 
property  in  a  diffused  condition,  for  it  is  evident  that,  while  a  given 
piece  of  land  may  receive  a  large  amount  of  surface  water  without 
injury  thereto  when  it  gently  flows  thereon  from  natural  causes,  yet 
when  collected  and  discharged  in  considerable  volume  at  a  given 
point,  it  may  become  very  destructive  and  injurious.1*  Where  the 
owner  of  higher  lands  constructs  a  ditch  to  drain  the  surface  water 
therefrom,  which  increases  the  flow  of  water  upon  a  lower  proprietor, 
or  which  throws  the  water  upon  his  land  in  a  manner  different  from 
that  in  which  it  would  have  naturally  flowed,  to  the  latter's  injury,  it 
has  been  held  that  the  former  is  liable  for  the  injury  thus  occasioned, 
even  though  the  ditch  was  constructed  by  him  in  the  course  of  the 
ordinary  use  and  improvement  of  his  farm.80  There  are,  however, 
numerous  decisions  to  the  effect  that  the  owner  of  higher  land  may, 
for  the  purpose  of  cultivating  his  land,  fill  up  sag  holes,  though  the 
water  collected  therein  may  thereby  find  its  way  to  the  lower  land.l 
And  in  some  jurisdictions  where  the  modified  common  law  rule  is  in 
force,8  it  has  been  decided  that  one  has  a  right  to  drain  his  land  for 
any  legitimate  use,  and  whether  the  improvement  is  directly  and 
wholly  for  the  purpose  of  drainage,  or  for  some  other  purpose  and 
such  drainage  is  a  mere  incidental  result ;  but  if  he  collects  and  con* 
veys  the  surface  water  off  his  own  land,  he  must  do  what  is  reason- 
It.  I.  75,  34  Am.  Rep.  598;  Johnson  L.R.A.  606;  8  L.R.A.  575;  21  L.R.A. 
v.  White,  26  R.  L  207,  58  AtL  658,  595  et  seq.;  67  LJI.A*  260;  12  L.R.A* 
65  L.R.A.  250  and  note;  Brandenberg  (N.S.)  681;  19  LJELA.(N.S.)  167;  6 
v.  Zeigler,  62  S.  C.  18,  39  S.  E.  790,  Ann.  Cas.  992;  7  Ann.  Cas.  687; 
89  A.  S,  R.  887  and  note,  54  L.R.A.  Ann.  Cas.  1912B  915;  1  Eng.  Rul.  Cas. 
414;  Noyes  v.   Cosselman,  29  Wash.    271. 

635,  70  Pac.  61,  92  A.  S,  R.  937;  Trigg       And  see  Drains  and  Sewers,  vol. 
v.  Timmeiman,  90  Wash.  678, 156  Pac.   9,  p.  684  et  seq.;  Highways,  vol.  13, 
846,  L.R.A.1916F  424  and  note;  Gilli-  p.  113  ©t  seq. 
son  v.  Charleston,  16  W.  Va.  282,  37       19.  Johnson  v.  White,  26  R.  I.  207, 

$**-<£%'  VP;  %?^^  \KhxX}*£~  5*  A<*-  658>  65  L'RA-  25°  and  note. 
ly,  26  W.  Va.  787,  53  Am.  Rep.  121 ;       20.  Livingston  v.  McDonald,  21  la. 

£1fV  £FSr\    S    R  V«M *$  160'  89  ***  Dec'  663'  Da™ v-  ^ 

to  a  Aio  Till  ™-  w-  *  'r£  1*  Okla.  340,  78  Pac.  180,  2  Ann.  Cas. 
L.R.A.  519;  Uhl  v.  Ohio  River  R.  Co.,   10Q  ft0  T  «  \   Aafi  f 

56  W.  Va.  494,  49  S.  E.  378,  107  A.  xy?'  ™f  u*~*  *™  .  ^  ,,.  .  0- 
S.*.  968,  3  Ann.  Cas.  201,  68  IdUL  ^Sffl  J\  %  %,**?•  f7' 
138;  Pettigrew  v.  Evansville,  25  Wis.  *■  N- ^-  9\8  A-  f^™^™**} 
223,  3  Am?  Rep.  50:  Hoyt  v.  godson,  La^nstem  v.  Launstein,  150  Mich.  524, 
27  Wis.  656,  9  Am/ Rep.  473;  Schus-  U*  N.  W.  383,  121  A.  S.  R.  635  and 
ter  v.  Albreeht,  98  Wis.  241,  73  N.  W.  note;  Barkley  v.  Wilcox,  86  N.  Y. 
990,  67  A.  S.  R.  804  und  note;  Shaw  140,  40  Am.  Rep.  519. 
v.  Ward,  131 'Wis.  646,  111  N.  W.  Notes:  40  L.R.A.(N.S.)  160;  2  Ann. 
.671, 11  Ann.  Cas.  1139.  Cas.  198;  11  Ann.  Cas.  1144. 

Notes:  85  A.  S.  R.  730  et  seq.;  3       2.  See  supra,  par.  75. 
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able  under  all  the  circumstances  to  turn  it  into  some  natural  drain 
or  into  some  course  in  which  it  will  do  the  least  injury  to  his  neigh- 
bor.8 Some  courts  have  even  gone  to  the  length  of  holding  that  the 
owner  of  an  estate,  for  the  purpose  of  securing  or  protecting  its  rea- 
sonable use  and  enjoyment,  may  obstruct  or  divert  surface  waters 
thereon,  and  which  have  come  down  from  higher  levels,  by  embank- 
ments, ditches,  drains,  and  culverts,  and  other  constructions,  and 
in  doing  so  may  lawfully  hinder  the  natural  flow  of  such  waters  and 
turn  the  same  back  upon,  or  off,  onto,  or  over  the  lands  of  other  pro- 
prietors, without  liability  for  injuries  ensuing  from  such  obstruction 
or  diversion.  According  to  this  doctrine  one  proprietor  may  turn  and 
divert  surface  water  from  his  own  land  onto  the  land  of  another,  and 
such  other  proprietor  may  turn  and  divert  the  same  waters  onto  the 
land  of  his  adjacent  neighbor,  and  so  on.  Each  proprietor  may  thus 
pass  on  surface  water,  and  there  is  no  remedy  except  in  doing  so.4  It 
has  been  suggested,  however,  that  the  courts  holding  to  this  effect 
became  confused  in  attempting  to  apply  the  common  law  right  of 
the  servient  estate  to  obstruct  the  flow  of  surface  water,  and  that  the 
true  rule  is  that  while,  under  the  common  law  doctrine,  the  servient 
estate  may  prevent  by  obstructions  surface  water  from  coming  upon  it 
at  all,  yet  if  the  water  does  come  upon  the  servient  estate  it  must 
be  allowed  to  leave  in  its  natural  course,  and  such  course  cannot 
be  deviated  to  the  injury  of  another  landowner.5 

80.  Application  of  Rules. — The  rule  that  the  dominant  estate  can- 
not divert  the  flow  of  surface  water,  or  gather  it  in  a  body  and  cast  it 
on  the  lands  of  another,  applies  to  a  railroad  company  as  well  as  to  an 
individual.*  Thus  it  has  been  held  that  a  railroad  company  cannot, 
by  means  of  an  embankment,  gather  a  large  quantity  of  water,  and 
then,  by  means  of  a  culvert  or  sluice,  cast  such  water  through  its 
embankment  onto  the  lands  of  another,  and  thereby  increase  the 

3.  Brown  v.  Winona,  etc.,  R.  Co.,       Note:  12  L.R.A.(N.S.)  683. 

53  Minn.  259,  55  N.  W.  123,  39  A.  S.  5.  Note:  12  L.R.A.(N.S.)  683,  684. 

R.  603  and  note;  Sheehan  v.  Flynn,  6.  Baltimore,  etc.,  B.  Co.  v.  Quillen, 

59  Minn.  436,  61  N.  W.  462,  26  L.B.A.  34  Ind.  App.  330,  72  N.  B.  661,  107 

632;  Gilflllan  v.  Schmidt,  64  Minn.  29,  A.  S.  R.  183;  McCormick  v.  Kansas 

66  N.  W.  126,  58  A.  S.  R.  515,.  31  City,  etc.,  R.  Co.,  70  Mo.  359,  35  Am. 

KR.A.    547;    Ginter   v.    St.    Mark's  Rep.  431;   Fremont,  etc.,  R.   Co.   v. 

Church,  95  Minn.  14,  103  N.  W.  738,  Marley,  25  Neb.  138,  40  N.  W.  948, 

111  A.  S.  R.  438,  69  L.R.A.  621;  Todd  13  A.  S.  R.  482;  Staton  v.  Norfolk, 

v.  York  County,  72  Neb.  207,  100  N.  etc.,  R.  Co.,  Ill  N.  C.  278,  16  S.  E. 

W.  299,  66  L.R.A.  561;   Aldritt  v.  181, 17  LJLA.  838;  Parks  v.  Southern 

Fleischeuer,  74  Neb.  66,  103  N.  W.  R.  Co.,  143  N.  C.  289,  55  S.  E.  701, 

1084,  70  L.R.A.  301.  12  L.R.A.(N.S.)   680  and  note;  Chi- 

4.  Johnson  v.  Chicago,  etc.,  R.  Co.,  cago,  etc.,  R.  Co.  v.  Johnson,  25  Okla. 
80  Wis.  641,  50  N.  W.  771,  27  A.  S.  R.  760,  107  Pac.  662,  27  LJt.A.(N.S.) 
76*   14  L.R.A.  495;   Shaw  v.  Ward,  879. 

131  Wis.  646,  111  N.  W.  671, 11  Ann.  Notes:  12  L.R.A.(N.S.)  680 ;  L.R.A. 
Cas.  1139  and  note.  1915E  295. 
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quantity  of  surface  water  which  would  ordinarily  flow  upon  such 
lands.7  Where  an  excavation  made  by  a  railroad  company  of  itself 
causes  surface  waters  to  flood  the  land  of  the  lower  proprietor,  the 
company  is  not  relieved  of  liability  because  the  work  was  done  by  its 
contractor  and  without  negligence.  And  where  the*  making  of  such 
excavation  by  a  railroad  company  is  in  itself  unlawful,  and  its  very 
nature  is  to  turn  surface  waters  upon  a  lower  proprietor,  the  company 
cannot  escape  liability  for  flooding  his  land  by  setting  up  unpre- 
cedented rains  as  the  cause  thereof.8  In  some  states,  a  railroad  com- 
pany is  required,  by  statute,  in  constructing  its  track,  so  to  place  cul- 
verts and  sluiceways  through  its  embankments  as  not  to  divert  surface 
water  from  its  usual  flow ;  and,  if  it  does  so,  it  will  be  liable  for  any 
damages  to  one  upon  whose  land  it  discharges,  through  a  culvert  or 
sluiceway,  more  surface  water  than  would  otherwise  flow  upon  such 
land.9  It  is  well  settled  that  as  a  general  rule  what  would  be  illegal 
in  the  drainage  of  surface  waters  in  the  case  of  a  private  individual  is 
likewise  illegal  when  attempted  by  the  public  authorities.  Unless  by 
agreement  or  in  the  exercise  of  the  power  of  eminent  domain  and  by 
the'  payment  of  damages  the  public  authorities  have  acquired  the 
right  to  collect  and  discharge  water  on  the  land  of  another,  they  have 
no  more  right  to  do  so  than  has  a  private  individual.  So  a  municipal 
corporation  is  liable  to  one  on  whose  lands  it  conducts  surface  water 
wrongfully  diverted  from  its  natural  channel.10  Thus  it  has  been 
held  that  if  a  city  so  negligently  constructs  its  streets  as  to  put  upon 
the  right  of  way  and  tracks  of  a  railroad  company  waters  that  would 
not  otherwise  have  gone  there,  or  if  in  opening  streets  the  topography 
of  the  ground  is  so  changed  as  to  cause  water  that,  except  for  this 
change,  would  flow  elsewhere,  to  flow  upon  the  right  of  way  in 
unusual  and  damaging  quantities,  the  railroad  company  may  have 
an  action  against  the  city.11  A  road  supervisor  and  those  working 
upon  the  roads  under  his  direction  are,  without  regard  to  the  motive 
which  prompts  them,  liable  in  compensatory  damages  for  the  diver- 
sion of  water  from  its  natural  course,  and  casting  it  upon  the  lands  of 
another ;  no  right  to  make  such  diversion  having  been  acquired  by  the 

7.  Note:  12  L.R.A.(N.S.)  680.-  etseq.    As  to  the  act  of  a  municipality 

8.  Southern  R.  Co.  v.  Lewis,  165  in  collecting  surface  water  from  the 
Ala.  555,  51  So.  746,  138  A.  S.  R.  77.  streets  and  turning  it  by  an  artificial 

9.  Austin,  etc.,  R.  Co.  v.  Anderson,  channel  upon  private  land  to  which  it 
79  Tex.  427,  15  S.  W.  484,  23  A.  S.  would  not  voluntarily  have  flowed  as 
R.  350. ,  constituting   a   taking,    entitling    the 

Note:  12  L.R.A.(N.S.)  682.  owner  of  the  land  affected  to  compen- 

10.  For  a  full  discussion  of  the  sation,  see  Eminent  Domain,  vol.  10, 
rights  and  liabilities  of  municipalities  p.  100. 

as  to  the  drainage  of  surface  waters,  11.  Louisville,  etc.,  R.  Co.  v.  Louis- 
see  Drains  and  Sewers,  vol.  9,  p.  ville,  131  Ky.  108,  114  S.  W-  743,  2ft 
684  et  seq.;  Highways,  voL  13,  p.  Ill  L.R.A.(&S.)  1213. 

1155 


§  81  WATERS  27  B.  C.  H 

public.1*  The  liability  of  a  public  service  corporation  organized  to 
generate  electricity  to  supply  consumers  with  power  and  light,  for 
negligently  discharging  the  water  from  its  pond  to  the  injury  of  low- 
er riparian  property,  is  not  different  from  that  of  private  mill  owners, 
and  it  cannot  escape  liability  for  emptying  its  pond  for  the  purpose  of 
making  repairs  on  its  wheels,  so  rapidly  that  lower  riparian  property- 
is  inundated,  on  the  theory  that  it  was  necessary  to  do  so  to  meet  its 
obligations  to  the  public.11 

81.  Use  of  Natural  Channels. — It  seems  to  be  the  well  estab- 
lished rule  that  the  owner  of  lands  through  which  a  natural  water- 
course flows  may  accumulate  surface  water  falling  upon  lands  adja- 
cent thereto,  and  cast  the  same  into  such  stream,  without  liability  to 
a  lower  riparian  owner  for  damages,  although  the  flow  of  the  waters 
is  thereby  accelerated  and  the  volume  increased,  provided  that  this  is 
done  in  the  reasonable  use  of  his  own  land,  and  that  the  natural 
capacity  of  the  stream  is  not  so  exceeded  as  materially  to  injure  the 
lower  proprietor.14  It  has  been  held,  however,  that  an  owner  of  prop- 
erty may  not  drain,  into  a  stream,  surface-  water  which  would  not 
otherwise  flow  in  that  direction,16  and  according  to  the  generally 
accepted  view  it  would  seem  that  where,  by  means  of  ditches  or  drains, 
so  much  surface  water  is  thrown  into  a  stream  as  to  fill  it  beyond  its 
natural  capacity,  and  to  cause  it  to  overflow  and  flood  the  lands  of  a 
lower  proprietor,  the  upper  proprietor,  for  so  doing,  is  liable  for  the 
damages  incurred.16    But  there  is  authority  to  the  effect  that  a  land- 

■f 

12.  Wrightsel  v.  Fee,  76  Ohio  St.  79  N.  Y.  470,  35  Am.  Rep.  540  and 
529,  81  N.  E.  975,  13  L.R.A.(N.S.)  note;  McCormick  v.  Horan,  81  N.  Y. 
233.  Generally  as  to  the  personal  lia-  86,  37  Am.  Rep.  479;  Staton  v.  Nor- 
bility  of  highway  officers  for  injuries  folk,  etc.,  R.  Co.,  Ill  N.  0.  278,  16 
to  property,  see  Highways,  vol.  13,  p.  S.  E.  181,  17  L.R.A.  838;  Mizell  v. 
152  et  seq.  McGowan,  129  N.   C.  93,  39   S.   E. 

13.  Taylor  v.  Indiana,  etc.,  Electric  729,  85  A.  S.  R.  705  and  note;  Mason 
Co.,  184  Mich.  578,  151  N.  W.  739,  v.  Pulton  County,  80  Ohio  St.  151,  88 
L.R.A.1915E  294  and  note.  N.  E.  401, 131  A.  S.  R.  689  and  note, 

14.  Peck  v.  Herrington,  109  111.  611,-  24  L.R.A.(N.S.)  903  and  note;  Miller 
50  Am.  Rep.  627 ;  Fenton,  etc.,  R.  Co.  v.  Laubach,  47  Pa.  St.  154,  86  Am. 
v.  Adams,  221  HI.  201,  77  N.  E.  531,  Dec.  521;  Rhoads  v.  Davidheiser,  133 
112  A.  S.  R.  171  and  note;  Vannest  Pa.  St.  226,  19  Atl.  400,  19  A.  S.  R. 
v.  Fleming,  79  la.  638,  44  N.  W.  906,  630 ;  Meixell  v.  Morgan,  149  Pa.  St. 
18  A.  S.  R.  387,  8  L.R.A.  277;  Mar-  415,  24  Atl.  216,  34  A.  8.  R.  614; 
tin  v.  Schwertley,  155  la.  347,  136  N.  Shaw  v.  Ward,  131  Wis.  646,  111  N. 
W.  218,  40  LILMN.S.)  160;  Bald-  W.  671,  11  Ann.  Cas.  1139;  Manteu- 
win  v.  Ohio  Tp.,  70  Kan.  102,  78  f  el  v.  Wetzel,  133  Wis.  619, 114  N.  W. 
Pac.  424,  109  A.  S.  R.  414,  67  L.RJL  91,  19  L.R.A.(N.S.)  167. 

642;  Hooper  v.  Wilkinson,  15  La,  Notes:  85  A.  S.  R.  738;  21  L.R.A. 
Ann.  497,  77  Am.  Dec.  194;  McCor-  606;  41  L.R.A.  755;  24  LJLA.(NJ3.) 
mick  v.  Kansas  City,  etc.,  R.  Co.,  70  903;  40  L.R.A.(N.S.)  160;  2  Ann. 
Mo.  359,  35  Am.  Rep.  431;  Waffle  t.  Cas.  198. 

New  York  Cent.  R,  Co.,  53  N.  Y.  11,      15.  Note:  24  LIUL(N.S.)  904. 
13  Am.  Rep.  467;  Noonan  v,  Albany,       16.  Noonan  v.  Albany.  79  N.  Y.  470. 
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owner,  in  draining  bis  land  for  a  useful  and  proper  purpose,  is  not 
necessarily  limited  to  the  capacity  of  the  natural  outlet.17  While  the 
right  greatly  to  increase  the  volume  and  accelerate  the  flow  of  a 
stream  by  draining  into  it  large  quantities  of  surface  water  id  recog- 
nized, it  seems  not  to  be  clear  whether  such  a  right  prevails  when  the 
natural  drainage  channel  is  not  a  stream  or  watercourse,  but  is  never- 
theless a  well  defined  channel.18  The  weight  of  authority  is,  how- 
ever, apparently  to  the  effect  that  the  same  right  of  drainage  exists  in 
the  case  of  natural  depressions  or  drainways  through  which  the  sur- 
face watei*  on  the  higher  land  drains  onto  the  lower  land,  and  that  the 
flow  of  surface  water  along  such  depressions  or  drainways  may  be 
hastened  and  incidentally  increased  by  artificial  means  so  long  as  the 
water  is  not  diverted  from  its  natural  flow.19  In  other  words,  causing 
surface  water  to  flow  in  its  natural  direction  through  a  ditch  on  one's 
own  land,  instead  of  over  the  surface  or  by  percolation  as  formerly, 
where  no  new  watershed  is  tapped  by  said  ditch  and  no  addition  to 
the  former  volume  of  surface  water  is  caused  thereby,  except  the  mere 
carrying  in  a  ditch  what  formerly  reached  the  same  point  on  defend- 
ant's land  over  a  wider  surface  by  percolation  through  the  soil  or  by 
flowing  over  such  wider  surface,  is  not,  when  not  negligently  done,  a 
wrongful  or  an  unlawful  act.M  Practically  the  same  rule  is  estab- 
lished  in  some  states  by  statutes  to  the  effect  that  owners  of  land  may 
drain  it  in  the  general  course  of  natural  drainage  by  constructing 
open  or  covered  drains  and  discharging  them  into  any  natural  water- 
course, or  into  any  natural  depression  whereby  the  water  will  be 
carried  into  some  natural  watercourse,  and  when  such  drainage  is 
wholly  upon  the  owner's  land  he  shall  not  be  liable  in  damages 

35    ApL    Rep.    540;    McCormick    v.  Flesner  v.  Steiiibrnck,  89  Neb.  129, 

Horan,  81  N.  Y.  86,  37  Am.  Rep.  479.  130  N.  W.  1040,  34  L.R.A.(N.S.)  1055 

Notes:  85  A,  S.  R.  734;  24  L.RJL  and  note;  Mason  v.  Fulton  County,.80 

(N.S.)  904.  Ohio  St.  151,  88  N.  E.  401,  131  A.  S. 

17.  Mizell  v.  McGowan,  129  N.  C.  R.  689,  24  KR.A.(N.S.)  903;  Rhoads 

93,  39  S.  E.  729,  85  A.  S.  R.  705  and  v.  Davidheiser,  133  Pa.   St.  226,  19 

note-  Atl.  400,  19  A.  S.  R.  630;  Trigg  v. 

Note:  24  L.R*A.(N.S.)  904.  Timmerman,  90  Wash.  678,  156  Pac. 

!!•  £ot?:  ^^  S- ,R>  7Mm  ~      «     ^  L.R.A.1916F  424  and  note;  Shaw 
r  a1?"  P^?  V'  IS1^^  109  ^  6n'  ▼•   Ward,  131  Wis.  646,  111  N.  W. 

SL  ™  ???'  oo  ir  Sn^t  ?;  T^?1?'  671>  n  ***-  Cas-  ^39  •**  n<>te; 

If;    to  Z?         o*  9oa \    ?;£  Manteufd  v.  Weteei,  133  Wi?.  619, 

611;  Wharton  v,  Stevens,  84  la.  107,  ha  w    W   91    19  LRA  fNS  1   167 
50  N.  W.  562,  35  A.  S.  R.  296  and  "*  *V W'  9l*  ltf  ****A-l*-b->   lb7 
note,  15  U5LA,  630;  Sheehan  v.  Flynn,  M£  ™     qK  A    fl   «   ««a.  io  t  t>  a 
59  Minn.  436,  61  N.  W.  462,  26  LA.A.    JT"S  *  f-Jl  J-JST  avt 
632;  Chicago,  etc.,  R.  Co.  v.  Shaw,  63    (N^-VS^ti™^A  w«d. 
Neb.  380,  88  N.  W.  5.08,  56  L.R.A.   J^-  Trigg      E?V?^J^Z£r 
341;  Todd  v.  York  County,  72  Neb.  678,  156  Pac  846,  L.R.A.1916F  424; 
207, 100  N.  W.  299,  66  L.R.A.  561  and  Manteufel  v.-Wetsel,  133  Wis.  619, 
note;  Aldritt  v.  Fleischauer,  74  Neb.  114  N.  W.  91,  19  L.R.A.(N.S.)  167 
66,  103  N.  W.  1084,  70  L.R.A.  301;   and  note. 
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therefor  to  any  person  or  persons  or  corporation.1  In  the  exercise  of 
this  right  to  hasten  the  flow  of  surface  water  along  natural  depres- 
sions or  drain  ways,  the  owner  of  upper  land  may  construct  ditches 
and  underground  drains  so  long  as  he  does  not  divert  the  water  from 
its  natural  flow,8  and  the  owner  of  the  lower  of  two  adjoining  lots 
crossed  by  a  swale  cannot  complain  of  the  construction  of  tile  drains 
by  the  upper  proprietor  to  carry  the  water  down  the  swale  to  his  prop- 
erty, if  no  more  water  is  caused  to  flow  onto  his  property  than  would 
do  so  without  them,  and  the  flow  of  water  is  not  accelerated  to  his 
injury.8  The  rule  which  permits  the  hastening  of  the  flow  of  water 
along  natural  channels  does  not,  however,  permit  the  opening  or 
removal  of  natural  barriers  so  as  to  drain  off  surface  water  which 
would  not  otherwise  naturally  flow  in  that  direction,4  and  there  are 
decisions  to  the  effect  that  the  right  of  the  upper  owner  to  make  drains 
on  his  own  land  is  restricted  to  such  as  are  required  by  good  hus- 
bandry and  the  proper  improvement  of  the  surface,  and  as  may  be  dis- 
charged in  the  natural  channels  without  inflicting  palpable  and 
unnecessary  injury  on  the  lower  field  of  an  adjacent  owner.*  The 
right  thus  to  ditch  higher  lands  so  as  to  drain  them  through  natural 
depressions  or  drainways  has  also  been  declared  to  be  subject  to  the 
condition  that  it  is  done  with  prudent  regard  to  the  welfare  of  the 
owner  of  the  lower  land,  the  question  of  the  respective  rights  of  the 
parties  to  be  determined  with  proper  reference  to  the  value  and  neces- 
sity of  the  improvement  to  the  superior  heritage,  contrasted  with  the 
injury  to  the  inferior.*  The  right  of  the  owner  of  the  higher  land  to 
hasten  and  incidentally  increase  the  drainage  through  natural  depres- 
sions or  drainways  is  most  frequently  applied  where  the  purpose  is 
the  improvement  of  agriculture,  but  such  right  has  also  been  upheld 
for  the  purpose  of  benefiting  a  railroad  right  of  way*7    The  doctrine 

1.  Jontz  v.  Northup,  157  la.  6,  137  33  N.  £.  53,  21  L.R.A.  611;  Deiahous- 

N.  W.  1056,   Ann.   Cas.  1915C  967.  saye  v.  Judice,  13  La.  Ann.  587,  71 

And   see   Aldritt   v.   Fleiscbauer,   74  Am.  Dec.  521;  Barrow  v.  Landry,  15 

Neb.  66,  103  N.  W.  1084,  70  L.R.A.  La.    Ann.    681,    77    Am.    Dec.    199; 

30L  Rhoads  v.   Davidheiser,  133  Pa,   St. 

Note:  L.R.A.1916F  427.  226,  19  Atl.  #00,  19  A.  S.  R.  630; 

*APec£  v*  15™?**°^  1<W  ^       '  Meixdl  v.  Morgan,  149  Pa.  St.  415, 

55  /JR-  ???*  ^trwM   £  t  o1?'  24  Atl.  216,  34  A.  S.  B.  614. 
144  Dl.  313    33  N   E.  53,  21  LB1.       Note:  i9' lrj^ks.)  m 

g^4  44  Am.  Rep.  147. 

Notes:  19  KB.A.(N.S.)  168;  L.R.A.       Note:  19  LJt.A.(N.S.)  169. 
1916F  428  '•  Staton  v.  Norfolk,  etc.,  R.  Co., 

3,  Holman  v.  Richardson,  115  Miss.  1H  N.  C.  278, 16  S.  B.  181,  17  L.R.A. 
169,  76  So.  136,  L.R.A.1917F  942.       838. 

4.  Lambert  v.  Alcorn,  144  111,  813,       Note:  19  LJt.A.(N.S.)  168. 
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has  also  been  applied  in  favor  of  a  street  railway  company,  and  in 
favor  of  a  municipal  corporation  for  the  purpose  of  carrying  off  sur- 
face water,  but  not  for  purposes  of  sewerage.8 

82.  Drainage  of  Lakes,  Ponds  or  Marshes. — It  is  generally  held  that 
when  surface  waters  by  natural  drainage  collect  in  a  natural  basin  or 
depression  on  the  premises  of  a  dominant  tenement,  and  escape  there- 
from only  by  percolation  or  evaporation,  forming  thereby  a  lake, 
marsh,  or  pond,  permanent  in  its  character,  the  waters  so  collected 
and  coming  to  rest  may  not  by  artificial  means,  other  than  that  inci- 
dent to  the  cultivation  of  the  soil,  be  drained  to  the  damage  of  a 
servient  tenement,  without  liability  in  damages  for  such  act,9  even 
though  such  drainage  be  for  the  purpose  of  reclaiming  the  land.10 
According  to  some  of  the  decisions  laying  down  this  rule,  it  makes  no 
difference  that  in  times  of  high  water  a  portion  of  the  waters  of  the 
basin  overflow  its  rim  and  find  their  way  through  a  natural  swale  to 
the  neighboring  lands,11  and  the  owner  of  land  on  which  a  marsh  is 
situated  cannot  widen  and  deepen  a  depression  in  a  natural  barrier 
through  which  the  water  runs  from  the  marsh  into  a  pond  upon  his 
land,  from  which  it  runs  off  onto  adjoining  land.18  So  the  right  to 
cut  through  the  edge  of  a  well,  whether  supplied  by  spring  or  surface 
water,  for  the  purpose  of  filling  a  watering  place  for  stock,  has  been 
denied  where  the  flow  from  the  ditch  followed  the  course  of  drainage 
onto  a  neighbor's  property,  to  its  injury,  although  this  was  in  the 
course  of  natural  drainage.1*  There  are,  however,  decisions  to  the 
effect  that,  when  reasonably  necessary,  the  owner  of  the  dominant 
estate  has  the  right  to  drain  natural  ponds  by  artificial  means,  al- 
though the  water  is  thereby  discharged  upon  the  servient  estate,1*  and 
even  in  some  of  the  cases  which  lay  down  the  general  rule  that  lakes  or 

8.  Note:  19  L.R.A.(N.S.)  168.  429;  11  Ann.  Cas.  1143. 

9.  Yerex  v.  Eineder,  86  Mich.  24,       10.  Note :  85  A.  S.  R.  732.    And  see 
48  N.  W.  875,  24  A.  S.  R.  113 ;  Butler  eases  cited  in  note  to  preceding  text 
v.  Peck,  16  Ohio  St.  334,  88  Am.  Dec       11.  Note:  2  Ann.  Cas.  198. 

452;  Davis  v.  Fry,  14  Okla,  340,  78  12.  Noyes  v.  Cosselman,  29  Wash. 

Pac.  180,  2  Ann.  Caa.  193  and  note,  635,  70  Pac.  61,  92  A.  S.  R.  937. 

69  L.R.A.  460;  Kauffman  v.  Griese-  Note:   L.R.A.1916F  429. 

mer,  26  Pa.  St.  407,  67  Am.  Dec.  437;  13.  Anderson  v.  Drake,  24  S.   D. 

Miller  v.  Laubach,  47  Pa.  St.  154,  86  216,  123  N.  W.  673,  27  L.R.A.(N.S.) 

Am.  Dec  521;  Brandenberg  v.  Zeig-  250. 

ler,  62  S.  C.  18,  39  S.  E.  790,  89  A.  14.  Sheehaa  v.  Fiynn,  59  Minn.  436, 

S.  R.  887,  54  L.R.A.  414;  Anderson  v.  61  N.  W.  462,  26  L.R.A.  632;  Gilfillan 

Drake,  24  S.  D.  216,  123  N.  W.  673,  v.  Schmidt,  64  Minn.  29,  63  N.  W. 

27  KR.A.(N.S.)  250;  Noyes  v.  Cos-  126,  58  A.  S.  R.  515,  31  L.R.A.  547; 

selman,  29  Wash.  635,  70  Pac.  61,  92  Werner  v.  Popp,  94  Minn.  118,  102 

A.  S.  R.  937  and  note;  Schuster  v.  N.  W.  366,  3  Ann.  Cas,  845;  Shaw 

Albrecht,  98  Wis.  241,  73  N.  W.  990,  v.  Ward,  131  Wis.  646,  111  N.  W. 

67  A.  S.  R.  804  and  note.  671,  11  Ann.  Cas.  1139  and  note. 

Notes:  85  A.  S.  R.  732;  21  L.R.A.  Notes:  85  A.  S.  R.  732;  2  Ann.  Cas. 

605;    65    L.R.A.    262;    L.R.A.1916F  198;  11  Ann.  Cas.  1143. 
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ponds  may  not  be  drained  by  artificial  means,  it  is  admitted  that  if 
the  swamp  or  pond  has  a  natural  outlet  through  a  stream  the  land- 
owner may  drain  the  swamp  or  pond  into  it,  thus  increase  the 
volume,  and  accelerate  the  flow  into  such  stream  without  incurring 
liability  therefor,  though  the  stream  flows  over  the  land  of  another 
and  does  some  incidental  damage  by  reason  of  its  increased  flow.1* 
So  there  is  authority  to  the  effect  that  if  an  owner  has  upon  his  land, 
when  the  surface  is  in  its  natural  state,  a  basin  in  which  water 
accumulates,  and  from  which,  when  filled  and  overflowing,  the  water 
passes  in  a  particular  place  where  the  rim  of  the  basin  is  lower  than 
elsewhere,  and  then  flows  through  a  depression  to  and  upon  the 
land  of  another,  the  natural  outlet  for  that  water  is  through 
that  low  place  in  the  rim  and  through  that  depression,  and  the  owner 
may  lawfully  cut  down  the  rim  and  deepen  the  depression  upon  his 
own  land  so  as  entirely  to  drain  the  basin  and  cause  the  water  there- 
from to  pass  through  the  depression  to  and  upon  the  land  of  his 
neighbor,  if  the  neighbor's  land  be  low  enough  entirely  to  drain  the 
basin,  even  though  the  amount  of  water  flowing  through  this  depres- 
sion to  the  servient  heritage  is  thereby  increased,  and  water  that  would 
have  been  retained  in  the  basin  if  the  rim  and  depression  had  been  left 
as  in  a  state  of  nature,  and  would  never  have  reached  the  land  of  the 
neighbor,  is  thereby  cast  upon  his  heritage.16  Where  a  lake,  formed 
by  surface  water,  is  situate  on  the  lands  of  different  owners,  neither 
can  drain  it  without  the  consent  of  the  other.17 

83.  Failure  to  Protect  Property  as  Contributory  Negligence. — 
It  seems  to  be  well  settled  that  a  property  owner,  while  bound  to 
exercise  reasonable  care  to  protect  his  property  against  known  dangers, 
is  under  no  obligation  to  anticipate  and  guard  against  negligent  or 
wrongful  acts  of  others  whereby  his  property  may  be  injured  by  sur- 
face water.18  Thus  it  has  been  held  that  it  is  no  part  of  the  duty  rf  the 
owner  of  a  building  to  protect  it  against  surface  water  from  higher 
premises  near  by,  collected  into  the  sewer  or  other  artificial  channel 
and  wrongfully  cast  against  it,19  and  that  one  who  has  wrongfully  dis- 
charged surface  water  from  his  premises  onto  the  premises  of  another, 
through  an  artificial  drain,  is  not  exonerated  from  liability;  nor  is 
the  injured  property  owner  debarred  from  recovery  by  reason  of  the 

16.  Livingston  v.  McDonald,  21  la.  Notes:    L.R.A.1916P    429;    L.R.A. 

160,  89  Am.  Dec  563;  Miller  v.  Lau-  1917C  1028. 

bach,  47  Pa.  St  154,  86  Am.  Dec  521.  17.  Schaef er  v.  Marthaler,  34  Minn. 

Note:  85  A.  S.  R.  732.  487,  26  N.  W.  726,  57  Am.  Rep.  73. 

16.  Lambert  v.  Alcorn,  144  111.  313,  18.  Note:    33    L.R.A.(N.S.)     369. 

33  N.  E.  53,  21  L.R.A.  611:  Fenton,  Generally  as  to  the  meaning  and  ele- 

etc,  R.  Co.  ▼.  Adams,  221  111.  201,  77  ments  of  contributory  negligence,  see 

N.  E.  531, 112  A.  S.  R.  171  and  note;  Negligence,'  vol.  20,  p.  106  et  seq. 

Giffillan  v.  Schmidt,  64  Minn.  29,  66  19.  Bonte  v.  Postel,  109  Ky.  64.  58 

N.  W.  126,  58  A.  S.  R.  515,  31  L.R.A.  S.  W.  536,  51  L.R.A.  187, 
547. 
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fact  that  he  could  have  prevented  the  injury  by  reasonable  exertion, 
and  at  trifling  expense.20  So  where  damage  is  caused  by  surface  water 
negligently  collected  in  a  ditch  or  trench  dug  through  a  public  alley, 
and  thence  allowed  to  soak  through  a  sewer  connection  previously 
constructed,  into  a  basement  of  an  adjacent  building,  the  fact  that  the 
owner  or  occupant  of  the  building  in  making  his  sewer  connection 
failed  to  tamp  the  earth  replaced  therein  sufficiently  to  render  it 
impervious  to  water  does  not  constitute  contributory  negligence.1 
Likewise  where  a  railroad  company  negligently  diverts  surface  water 
from  its  natural  channel,  or  obstructs  its  usual  course,  and  causes  it  to 
overflow  an  adjoining  estate  in  greater  quantities  than  was  its 
wont,  to  the  injury,  of  crops  thereon,  the  company  will  not  be  heard 
to  complain  that  the  owner  does  not  minimize  his  damages.  He  is 
under  no  obligation  to  relieve  the  company  from  the  consequences  of 
its  negligence.*  If,  however,  negligence  on  the  part  of  the  property 
owner  directly  contributes  to  cause  the  injury,  he  is,  of  course,  barred 
from  recovery  against  another  on  account  of  such  injury.  And  where 
property  is  being  injured  by  surface  water  it  has  been  declared  to  be 
the  duty  of  the  owner  to  use  Teasonable  efforts,  to  mitigate  the  dam- 
age.1 Thus,  where~it  appeared  that  a  railroad  company  had  turned 
surface  water  onto  land,  where  it  had  made  a  pond  which  stood  until 
it  dried  up,  and  also  that  all  the  water  might  have  been  taken  off  and 
trouble  avoided  by  plowing  a  short  furrow  through  the  land  from  the 
railroad  to  a  nearby  creek,  it  was  held  that  it  was  the  duty  of  the  occu- 
pant of  the  land  to  exercise  ordinary  care  to  protect  his  property 
from  the  water,  and  that  no  damages  should  be  allowed  for  injury 
which  might  have  been  avoided  by  the  exercise  of  ordinary  care  on 
his  part.4 

84.  Contractual  or  Prescriptive  Right  of  Drainage. — It  has  been 
said  that  the  right  of  drainage  through  the  lands  of  another  is  an  ease- 
ment requiring  foe  its  enjoyment  an  interest  in  the  lands,  and  cannot 
be  conferred  except  by  deed  or  conveyance  in  writing,*  that  it  cannot 
be  conferred  by  parol  license,  and  that  a  license  to  lay  a  drain  does  not 
vest  any  title  or  give  any  irrevocable  easement  in  the  land,  even 
though  a  consideration  is  paid  for  it,6  at  least  in  the  absence  of  proof 

20.  Paddock  v.  Somes,  102  Mo.  226,  5.  Jones  v.  Stover,  131  la.  119,  108 
14  S.  W.  746, 10  L.R.A.  264.  N.  W.  112,  6  L.R.A.(N.S.)  154;  Pifer 

1.  Helphand  v.  Independent  Tele-  v.  Brown,  43  W.  Va.  412,  27  S.  E. 
phone  Co.,  88  Neb.  542,  130  N.  W.  399,  49  L.RJL  497  and  note.  And 
111,  33  L.R.A.(N.S.)  369  and  note.      see  Easements,  vol.  9,  p.  746  et  seq.; 

2.  Madisonville,  etc,  B.  Go.  ▼.  Statute  of  Frauds,  vol.  25,  p.  658  et 
Cates,  138  Ky.  257,  127  S.  W.  988,  seq. 

137  A.  S.  R.  379.  6.  Lawrence  v.  Springer,  49  N.  J. 

3.  Note:  33  L.R.A. (N.S.J  371,  372.  Eq.  289,  24  Atl.  933,  31  A.  S.  R.  702; 

4.  Louisville,  etc.,  R.  Co.  v.  Moore,  Pifer  v.  Brown,  43  W.  Va.  412,  27  S. 
101  8.  W.  934,  31  Ky.  L.  Rep.  141,  E.  399,  49  L.R.A.  497  and  note.  And 
10  L.R.A.(N.S.)  579.                         ■  see  Licenses,  voL  17,  p.  576  et  seq. 
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that  revocation  will  work  irreparable  damage  to  the  licensee.9  It  has 
been  held,  however,  that  where  adjoining  landowners  have  jointly 
constructed  a  drainage  ditch  over  their  lands  under  an  oral  agree* 
ment  as  to  its  course,  and  each  has  contributed  labor  and  money  in  its 
construction,  afterwards  plowing  and  farming  in  accord  with  it,  nei- 
ther can  set  it  aside  without  the  consent  of  the  other.8  The  rule  of 
law  which  creates  an  easement  on  the  severance  of  two  tenements 
or  heritages,  by  the  sale  of  one  of  them,  is  confined  to  cases  where 
ah  apparent  sign  of  servitude  exists  on  the  part  of  one  of  them  in 
favor  of  the  other.9  After  an  easement  to  drain  across  the  lands  of 
another  has  been  legally  acquired  it  is  limited  both  as  to  extent  and 
nature  to  the  terms  of  the  original  grant.10  The  owner  of  a  ditch 
crossing  the  land  of  another  is  bound  sp  to  use  it  as  not  to  injure  such 
land,  irrespective  of  the  question  which  has  the  older  right  or  title, 
and  if  through  any  fault  or  neglect  of  the  ditch  owner  the  water  over- 
flows or  breaks  through  the  banks  and  injures  another's  land,  the 
ditch  owner  is  responsible.11  The  well  settled  rule  that  an  easement 
may  be  created  by  prescription,  or,  more  properly  speaking  under  the 
modern  doctrine,  by  presumption,11  applies  to  the  right  of  drainage 
of  surface  waters  through  the  lands  of  another.13  But  the  right  to  run 
a  drain  through  another's  land  can  be  created  by  actual  use,  only 
where  such  use  has  been  adverse,  peaceable,  uninterrupted,  and  con- 
tinued for  the  prescriptive  period.14    A  merely  permissive  user  cannot 

7.  Lawrence  v.  Springer,'  49  N.  J.   et  seq. 

Eq.  289,  24  Atl.  933,  31  A.  S.  R.  702.  13.  Alderman   v.    New    Haven,    81 

For  a  full  treatment  of  the  revocation  Conn.   137,   70   Atl.   626,   18   L.R.A. 

of  licenses,  see  Licenses,  vol.  17,  p.  (N.S.)  74;  Johnson  v.  Jordan,  2  Mete 

576  et  seq.  (Mass.)  234,  37  Am.  Dec  85;  Boyd 

8.  Vannest  v.  Fleming,  79  la.  638,  v.  Conklin,  54  Mich.  583,  52  Am.  Rep. 
44  N.  W.  906,  18  A.  S.  E.  387,  8  831;  Gregory  v.  Bush,  64  Mich.  37,  31 
L.R.A.  277;  Munsch  v.  Stelter,  109  N.  W.  90,  8  A.  S.  R.  797;  Launstein 
Minn.  403,  124  N.  W.  14,  134  A.  S.  v.  Launstein,  150  Mich.  524, 114  N.  W. 
R.  785,  25  L.R.A.(N.S.)  727.  383,  121  A.   8.  R.  635;  Boynton   v. 

9.  Brumstead  v.  Cook,  169  Mass.  Longley,  19  Nev.  69,  6  Pac.  437,  3  A. 
410,  48  N.  B.  767,  61  A.  S.  R.  293;  S.  R.  780.. 

Butterworth  v.  Crawford,  46  N.  Y.  Notes:  25  A.  S.  R.  672;  21  L.R.A. 

349,  7  Am.  Rep.  352;   Sanderlin  v.  607. 

Baxter,  76  Va.  299,  44  Am.  Rep.  165.  14.  Alderman   v.   New   Haven,   81 

And  see  Easements,  vol.  9,  p.  755,  Conn.   137,   70   Atl.   626,   18  L.R.A. 

759,  et  seq.  (N.S.)  74;  Totel  v.  Bonnefoy,  123  HL 

10.  Wiseman  v.  Lucksinger,  84  N.  653,  14  N.  £.  687,  5  A.  6.  R.  570; 
Y.  31,  38  Am,  Rep.  479.  Generally  Johnson  v.  Jordan,  2  Mete.  (Mass.) 
as  to  the  mode  and  extent  of  user  of  234,  37  Am.  Dee.  85;  Roe  v.  Howard 
an  easement,  see  Easements,  vol.  9,  p.  County,  75  Neb.  448,  106  N.  W.  587, 
784  et  seq.  5  L.R.A.(N.S.)  88L 

11.  Richardson  v.  Kier,  34  Cal.  63,  Note:  21  L.R.A.  607. 

91  Am.  Dec.  681.  And  see  Easements,  vol.  9,  p.  772 

12.  See  Easements,  vol  9,  p.  771  et  seq. 
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ripen  into  a  prescriptive  right,1*  and  the  prescriptive  right  to  cast 
water  onto  adjoining  property  cannot  be  acquired  by  underground 
drains  of  which  the  owner  of  such  property  has  no  knowledge.1*  The 
rule  that  the  use  and  enjoyment  of  two  easements  of  like  character 
and  nearly  the  same  locality  for  more  than  twenty  years  do  not 
create  an  easement  by  prescription  if  neither  was  enjoyed  for  the 
period  of  twenty  years  has  been  applied  where  a  party  maintained  a 
drain  for  sixteen  years,  and  then  constructed  another  drain  for  the 
Bame  purpose,  but  about  twenty  feet  distant  from  the  first,  which 
latter  drain  was  maintained  for  more  than  four  years.17 

Remedies;  Measure  and  Elements  of  Damages 

85.  Form  of  Remedy;  Limitation  of  Actions. — It  is  well  settled 
that  an  action  at  law  for  damages  will  lie  against  one  who  wrongfully 
diverts  or  collects  and  discharges  surface  water  on  adjoining  lands,18  or 
against  a  lower  proprietor  who  unlawfully  obstructs  the  rightful  flow  of 
such  waters  over  his  lands.19  So  in  a  proper  case  equity  will  afford  pre- 
ventive relief  by  injunction  against  the  wrongful  discharge  of  waters,20 

15.  Jones  v!  Stover,  131  la.  119, 108  442;  Helphand  v.  Independent  Tel- 
N.  W.  112,  6  LJfc.A.(N.S.)  154- and  ephone  Co.,  88  Neb.  642,  130  N.  W. 
note;  Pifer  v.  Brown,  43  W.  Va.  412,  111,  33  L.R.A.(N.S.)  369  and  note; 
27  S.  E.  399,  49  L.R.A.  497  and  note.  Davis  v.  Fry,  14  Okla.  340,  78  Pae. 

Note:  21  L.R.A.  607.  180,  2  Ann.  Gas.  193,  69  L.R.A.  460; 

16.  Holman  v.  Richardson,  115  Brandenberg  v.  Zeigler,  62  S.  C.  18,  39 
Miss.  169,  76  So.  136,  L.RJL1917F  S.  E.  790,  89  A.  S.  R.  887,  55  L.R.A. 
942.  And  see  Easements,  vol.  9,  p.  414;  Gillison  v.  Charleston,  16  W.  Ya. 
779,  780.  282,  37  Am.  Rep.  763. 

17.  Totel  v.  Bonnefoy,  123  HL  653,       Note:  3  L.R.A.  606. 

14  N.  E.  687,  5  A.  S.  R.  570.  19.  Little  Rock,  etc.,  R.  Co.  v.  Chap- 

18.  Hughes  v.  Anderson,  68  Ala.  man,  39  Ark.  463,  43  Am.  Rep.  280; 
280,  44  Am.  Rep.  147 ;  Davis  v.  Craw-  Ogburn  v.  Connor,  46  Cal.  346,  13 
fordsville,  119  Ind.  1,  21  N.  E.  449,  Am.  Rep.  213;  Farkas  v.  Towns,  103 
12  A.  8.  R.  361;  Kelly  v.  Pittsburgh,  Ga.  150,  29  S.  E.  700,  Q8  A.  S.  R.  88; 
etc.,  R.  Co.,  28  Ind.  App.  457,  63  N.  Gillham  v.  Madison  County  R.  Co.,  49 
E.  233,  91  A.  S.  R.  134;  Louisville,  III.  484,  95  Am.  Dee.  627;  Sullens  v. 
etc,  R.  Co.  v.  Moore,  101  S.  W.  934,  Chicago,  etc.,  R.  Co.,  74  la.  659,  38 
31  Ky.  L.  Rep.  141,  10  L.R.A.  N.  W.  545,  7  A.  S.  R.  501;  Willitts 
(N.S.)  679;  Wells  v.  New  Haven,  etc.,  v.  Chicago,  ete.,  R.  Co.,  88  la.  281, 
Co.,  151  Mass.  46,  23  N.  E.  724,  21  55  N.  W.  313,  21  LJLA.  608;  Louis- 
A.  S.  R.  423;  Terex  v.  Eineder,  86  ville,  ete.,  R.  Co.  v.  Hays,  11  Lea 
Mich.  24,  48  N.  W.  875,  24  A.  8.  R.  (Tenn.)  382>  47  Am.  Rep.  291;  Louis- 
113;  Pye  v.  Mankato,  36  Minn.  373,  ville,  etc.,  R.  Co.  v.  Mossman,  90  Tenn. 
31  N.  W.  863, 1A.S.K  671;  Sloggy  157, 16  S.  W.  64,  25  A.  S:  R.  670  and 
v.  Dilworth,  38  Minn.  179,  36  N.  W.  note;  Garland  v.  Aurin,  103  Tenn.  5&5, 
461,  8  A.  S.  R.  656;  RychKcki  v.  6t.  58  8.  W.  940,  76  A.  8.  R.  699,  48 
Louis,  98  Mo.  497,  11  S.  W.  1001,  14  L.R.A.  862. 

A.  8.  R.  651,  4  L.R.A.  594;  Paddock  20.  Elser  r.  Gross  Point,  223  HI. 
t.  Somes,  102  Mo.  226,  14  8.  W.  746,  230,  79  N.  E.  27, 114  A.  S.  R.  326  and 
10  L.RJL  254;  Churchill  v.  Beethe,  note;  Patoka  Tp.  v.  Hopkins,  131 
48  Neb.  87,  66  N.  W.  992,  35  L.R.A.  Ind.  142,  30  N.  E.  896,  31  A.  8.  R. 
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or  obstruction  of  their  natural  flow.1  It  is  not  necessary!  in  an 
action  to  enjoin  another  from  maintaining  a  certain  ditch  on  the 
latter's  premises,  whereby  surface  water  is  collected  and  discharged  in 
a  volume  upon  the  plaintiff's  land,  for  the  plaintiff  to  prove  that  actual 
injury  has  already  occurred;  the  remedy  is  preventive,  and  may  be 
had  upon  proof  that  the  act  complained  of;  unless  restrained,  will 
result  in  damage.  It  is  no  defense  to  such  an  action,  that  the  injury  is 
in  part  threatened  by  the  ditches  of  another.  The  plaintiff  has  his 
remedy  against  each  one  contributing  to  the  injury.8  An  injunction 
lies  to  restrain,  as  a  nuisance,  the  unlawful  drainage  of  a  natural  pond. 
In  fact,  an  injunction  furnishes  the  only  adequate  remedy  when  the 
injury  is  permanent  in  its  nature.  In  such  a  case,  equity  looks  to  the 
nature  of  the  injury  inflicted,  together  with  the  fact  of  its  continuance 
or  constant  repetition,  rather  than  the  magnitude  of  the  damage 
inflicted,  as  the  ground  for  granting  relief.  But  an  injunction  does  not 
lie  if  the  injury  is  only  temporary  or  will  cease  when  the  waters  of 
the  pond  are  once  drawn  off.*  The  limitation  of  actions  for  injuries 
from  overflow  of  land  is  treated  at  length  elsewhere  in  this  work.4 

86.  Parties. — The  occupant  of  premftes,  whether  owner  in  fee,  lif e 
tenant,  or  lessee,  may  maintain  an  action  for  damages,  measured  by 
the  injury  to  his  particular  estate  or  interest  in  the  property,  by  an 
obstruction  of  the  flow  of  surface  water  therefrom.6  Thus  it  has  been 
held  that  a  right  of  action  for  injury  to  the  possession  of  real  estate  by 
surface  water  is  in  one  who  has  possession  under  a  verbal  arrangement 
that  he  is  to  have  a  home  there,  and  not  in  the  owner.6  Damage  result- 

417;  Barrow  v.  Landry,  15  La.  Aon.  N.  W.  587,  5  L.B.A.(N.S.)  831;  Fles- 
681,  77  Am.  Dec.  199;  Gregory  v.  ner  v.*  Steinbruck,  89  Neb.  129,  130 
Bush,  64  Mich.  37,  31  N.  W.  90,  8  N.  W.  1040,  34  KB.A.(NJ3.)  1055; 
A.  S.  B.  797;  Paddock  v.  Somes,  102  Franklin  v.  Durgee,  71  N.  H.  186,  51 
Mo.  226,  14  S.  W.  746,  10  L.  B.  A.  Ati.  911,  58  L.B.A.  112;  Sandariin  v. 
254;  Jacobson  v.  Van  Boening,  48  Baxter,  76  Va.  299,  44  Am.  Bep.  165. 
Neb.  80,  66  N.  W.  993,  58  A.  S.  B.  2.  Jacobson  v.  Van  Boening,  48 
684,  32  L.R/A.  229;  Churchill  v.  Neb.  80,  66  N.  W.  993,  58  A.  S.  B. 
Beethe,  48  Neb.  87,  66  N.  W.  992,  35  684,  32  LJl.A  229. 
L.R.A.  442;  West  Orange  Tp.  v.  3.  Note:  3  L.B.A.  606.  And  see 
Field,  37  N.  J.  Eq.  600,  45  Am.  Bep.  Nuisances,  vol.  20,  p.  472  et  seq. 
670;  Noyes  v.  Cosselman,  29  Wash.  4.  See  Iamvpatiox  or  Aotkws, 
635,  70  Pac.  61,  92  A  8.  B.  937;  vol.  17,  p.  789  et  seq.;  Nuisancbs,  vol. 
Pettigrew  v.  Evansville,  25  Wis.  223,  20,  p.  467;  Baiiaoads,  vol  22,  p.  898 
3  Am.  Bep.  50.  et  seq. 

Notes:    3  L.B.A.   606;   65   L.BA.       5.  Garland  ▼.  Auxin,  103  Tenn.  555, 
282;  2  Ann:  Cas.  198.  53  S.  W.  940,  76  A.  S.  B.  699,  48 

1.  Nininger  v.  Norwood,  72  Ala.  L.B.A.  862. 
277,  47  Am.  Bep.  412;  Wharton  v.  6.  Louisville,  etc.,  B.  Co.  v.  Moore, 
Stevens,  84  la.  107,  50  N.  W.  562,  101  S.  W.  934,  31  Ky .  L.  Bep.  141, 
35  A.  S.  B.  296  and  note,  15  L.RA.  10  L.BA.(N.S.)  579.  Generally  aa 
.630;  Waverly  v.  Page,  105  la.  225,  to  the  right  of  the  person  in  possession 
74  N.  W.  938,  40  L.R.A.  465;  Roe  of  real  estate  to  maintain  an  action 
v.  Howard  County,  75  Neb.  448,  106  for  an  injury  to  his  possessory  right. 
—  U64  --'       - 
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ing  from  a  diversion  of  surface  water  from  a  highway  into  an  alley  can 
only  he  recovered  by  the  owner  of  the  land  to  which  the  right  of  an 
alley  is  appurtenant,  and  the  owner  of  that  land  cannot  extend  the 
right  to  other  land  afterwards  purchased7  If  surface  water  is  wrong- 
fully turned  upon  the  land  of  another,  as  the  result  of  the  joint  acts  of 
several  parties,  each  may  be  sued  for  the  entire  damage;  but  if  the 
damage  caused  is  the  combined  result  of  the  acts  of  several,  acting 
independently,  each  is  liable  in  proportion  to  his  contribution  to  the 
nuisance,  and  not  otherwise.*  A  joint  liability  for  injuries  to  a  build- 
ing caused  by  water  from  an  underground  sewer  is  not  imposed  upon 
persons  who  have  discharged  surface  water  from  their  respective  prem- 
ises into  such  sewer,  where  each  in  so  doing  acted  independently  and 
without  intent  to  cause  the  injury  that  resulted,  but  each  person's  lia- 
bility in  such  case  is  limited  to  that  part  of  the  damages  that  was 
caused  by  his  own  act.* 

87.  Pleading  and  Proof;  Questions  of  Fact  for  Jury. — In  an  action 
for  damages  for  the  flooding  of  land  caused  by  an  excavation  made 
by  the*  defendant,  the  complaint  need  not  allege  that  the  work  of 
excavation  was  negligently  done;  it  is  sufficient  to  show  that  it  was 
wrongfully  done  and  that  the  plaintiff  was  damaged  in  consequence 
thereof.10  If  it  is  sought  to  recover  damages  from  a  railroad  company 
for  injury  to  lands  from  flooding  by  reason  of  an  embankment  on  its 
right  of  way,  the  defense  that  such-  embankment  was  built  by  another 
company  to  which  the  defendant  company  had  leased  its  property  and 
franchises  is  available  under  the  general  issue.11  In  actions  for  dam- 
ages for  injuries  occasioned  by  surface  water  the  usual  rules  as  to  the 
relevancy,  materiality  and  competency  of  evidence  in  civil  cases 
apply.18  Thus  in  an  action  fdr  the  flooding  of  lands  through  making 
an  excavation  so  near  the  banks  of  a  ditch  that  they  broke  and  per- 
%  mitted  the  overflow  complained  of,  conversations  between  the  plain- 
tiffs agent  and  the  person  doing  the  excavating^  for  the  defendant  cor- 
poration relative  to  cutting  down  the  banks,  which  took  place  during 
the  progress  of  the  work,  were  held  admissible  as  part  of  the  res  gestae 
and  to  show  that  the  defendant  knew  or  should  have  known  of  the 
injury  that  would  result.  But  a  question  to  a  witness,  "Did  you  leave 
enough  bank  to  hold  the  water  in  the  ditch?"  was  declared  to  be  objec- 
tionable because  calling  for  an  opinion  or  conclusion.1*    Where  a 

see  Landlord  and  Tenant,  vol.  16,  p.  Ala.  555,  51  So.  746,  188  A.  8.  R. 

676  et  seq.  77. 

7.  Kensington  ▼.  Wood,  10  Pa.  St.  11.  Ackerman  v.  Cincinnati,  etc.,  R. 
93,  49  Am.  Dec  582.  Co.,  143  Mich.  58,  106  N.  W.  558, 114 

8.  Sloggy    v.    Dilworth,    38   Minn.  A.  S.  R.  640,  8  Ann.  Cas.  118. 

179,  36  N.  W.  451,  8  A.  S.  R.  656  12.  See    generally    Evidence,    vol. 

and  note.  10,  p.  925  et  seq. 

9.  Bonte  v.  Postel,  109  Ky.  64,  58  13.  Southern  R.  Co..  v.  Lewis,  165 
S.  W.  536,  51  L.R.A.  187.  Ala.  555,  51  So.  746,  138  A.  S.  R. 

10.  Southern  R.  Co.  v.  Lewis,  165   77. 

1165 


§  88  WATERS  27  R.  C.  K 

railway  company  is  sought  to  be  held  liable  for  damages  by  flooding 
occasioned  by  an  insufficient  culvert,  it  is  not  error  to  allow  in  evidence 
proof  of  the  fact  that,  prior  to  the  construction  of  the  culvert,  a  pile 
bridge  was  maintained  across  the  drain  in  question.  Such  evidence 
tends  not  merely  to  show  the  nature  of  the  drainway,  its  necessity  for 
the  carrying  away  of  the  surface  water  which  ran  therein,  but  the  fact 
as  to  whether  the  drainway  was  a  natural  channel  or  not,  and  it  is  not 
error  in  such  an  action  to  allow  proof  that  an  adequate  culvert  could 
have  been  provided  at  a  reasonable  cost,  or  to  allow  proof  that  premises 
near  those  of  the  plaintiff's  were  flooded  in  the  past,  as  such  evidence 
tends  to  show  the  nature  of  the  drainage  district,  the  course  of  the  wa- 
ter, and  generally  the  necessity  of  prQviding  for  a  sufficient  outlet  for 
the  same.  Where  there  is  evidence  which  tends  to  show  that  a  drain- 
way  is  a  natural  drainway,  and  that  it  has  been  obstructed  by  a  lower 
landowner,  and  that  such  obstruction  occasioned  the  flooding  of  and 
injuries  to  the  property  of  an  upper  landowner,  the  burden  of  proof  is 
upon  the  defendant  or  lower  landowner,  when  sued  for  such  damages, 
to  prove  that  the  storm  which  occasioned  the  flood  was  unprece- 
dented, that  it  could  not  have  been  reasonably  anticipated,  and  need 
not  have  been  provided  against.14  The  sufficiency  of  the  capacity  of 
ditches  dug  by  a  city  to  carry  off  surface  water,  and  negligence  in  their 
construction,  are  questions  of  fact  for  the  jury.1*  If  it  is  sought  to  re- 
cover damages  caused  by  an  overflow  of  surface  water  resulting  from 
an  insufficient  outlet,  the  fact  that  th6  landowner  seeking  to  recover 
constructed  drainage  ditches  across  his  land  in  the  direction  of  such 
outlet  does  not  affect  his  right  to  recover  unless  it  is  shown  that  the 
collection  of  water  at  the  outlet  was  increased  and  augmented  thereby, 
and  that  he  thereby  contributed  to  his  own  injury,  and  whether  any 
such  results  did  follow  from  acts  done  or  permitted  by  the  plaintiff  is 
a  question  of  fact  upon  which  the  plaintiff  is  entitled  to  the  verdict  of 
the  jury.16  On  the  trial  of  an  action  to  recover  damages  for  an  injury* 
to  growing  crops,  by  the  accumulation  and  discharge  of  surface  water, 
a  witness  who  possesses  the  requisite  knowledge  may  testify  as  to  the 
value  of  the  crops  destroyed,  or  if  only  partially  destroyed,  the  extent 
of  the  injury ;  but  he  cannot  be  permitted  to  testify  directly  as  to  the 
amount  of  the  damages  sustained.  That  question  is  one  for  the  jury  * 
to  determine  upon  the  evidence.17 

88.  Measure  and  Elements  of  Damages. — In  actions  for  injuries  to 
land  by  the  obstruction,  diversion,  accumulation  or  discharge  of  sur- 
face waters  the  measure  and  elements  of  damages  recoverable  are  the 

14.  Soules  v.  Northern  Pac.  R.  Co.,  Co.,  129  la.  465,  105  N.  W.  958,  113 
34  N.  D.  7,  157  N.  W.  823,  L.E.A.  A.  S.  R.  483,  3  L.R.A.(N.S.)  973. 
1917A  501.  17.  Fremont,  etc.,  R.  Co.  v.  Marley, 

15.  Beatrice  v.  Leary,  45  Neb.  149,  25  Neb.  138,  40  N.  W.  948,  13  A.  S. 
63  N.  W.  370, 150  A.  S.  R.  546.  R.  482. 

16.  Harvey  *.  Mason  City,  etc,  R. 
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same  as  in  other  oases  of  injuries  to  real  property,  and  depend  on 
whether  the  cause  of  the  injury  is  of  such  a  nature  that  it  may  be 
easily  remedied,  and  thus  give  rise  to  a  recovery  of  temporary  dam- 
ages, or  whether  the  conditions  which  cause  the  injury  may  be  said  to 
be  of  a  permanent  nature,  thus  permitting  a  recovery  of  all  the  dam- 
ages in  one  action,  and  a  recovery  of  what  is  called  permanent  dam- 
ages.18 Where  the  injury  or  nuisance  complained  of  is  permanent, 
the  measure  of  recovery  is  the  depreciation  in  the  market  value  of  the 
property,  and  the  one  recovery  must  suffice.  If,  however,  the  injury  to 
the  property  is  temporary  in  its  character,  that  is,  such  as  can  be 
remedied  by  abating  the  nuisance,  or  removing  the  cause  of  the  in- 
jury, and  readily  repairing  the  property,  the  measure  of  damages  is 
the  reasonable  cost  of  repairing  the  property  and  the  depreciation  in 
its  rental  value  during  the  period  sued  for,  if  it  be  rented  out  or  owned 
for  renting,  or,  if  it  be  occupied  by  the  owner,  in  addition  to  the  rear 
sonable  cost  of  repairs,  the  damage  to  its  use;  that  is,  the  diminution, 
if  any,  in  the  value  of  the  use  of  the  property  during  the  continuance 
of  the  nuisance  or  injury,  covered  by  the  period  for  which  the  action 
is  brought.19  Thus  it  has  been  held  that  injury  to  real  property  caused 
by  a  city,  in  the  collection  of  surface  water  and  casting  it  upon 
the  premises,  by  means  of  the  grading  and  sewering  of  its  streets,  so  as 
to  subject  the  premises  to  occasional  and  intermittent  submergence, 
gives  right  to  recovery  of  temporary,  not  permanent,  damages.80  In 
an  action  to  recover  damages  for  injuries  to  growing  crops  by  the  over- 
flowing of  land,  the  general  rule  appears  to  be  that  the  damages  are  to 
be  estimated  as  of  the  time  of  the  injury,  and  that  the  measure  thereof 
is  compensation  for  the  value  of  the  crops  in  the  condition  in  which 
they  were  at  such  time.1 

VHV  Subterranean  and  Percolating  Waters 

In  General 

89.  Classification  and  Definition;  Presumption  as  to  Character. — 
Subterranean  waters  are  of  two  classes — underground  bodies  or  streams 

18.  Hargreaves  v.  Kimberly,  26  W.  vol.  22,  p.  899,  et  seq.;  as  to  dam- 

Va.  787,  63  Am.  Rep.  121  and  note;  ages  in  actions  against  municipalities 

McHenry  v.  Parkersburg,  66  W.  Va.  for  injuries  caused  by  surface  water, 

533,  66  S.  E.  750,  29  L.E.A.(N.S.)  see  Drains  and  Sewers,  vol.  9,  p.  691 

860  and  note.  et  seq. 

Note:  29  L.RJL(N.S.)  862.  19.  Ewing   v.   Louisville,   140    Ky. 

For  a  full  discussion  of  the  measure  726,  131  S.  W.  1016,  31  L.R.A.(N.S.) 

and  elements  of  damages  for  injury  to  612. 

real  property  generally,  see  Damages,  20.  McHenry  v.  Parkersburg,  66  W. 

vol.  8,  p.  480  et  seq.;  as  to  the  meas-  Va.  533,   66   S.   E.   750,  29   L.R.A. 

ore   of   damages   in   actions   against  (N.S.)  860. 

railroads  for  the  diversion  or  obstruc-  1.  Chicago,  etc.,  R.  Co.  v.  Johnson, 

tion  of  surface  water,  see  Railroads,  25  Okla.  760, 107  Pac  662.  27  L.R.A. 
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of  water  existing  in  known  and  well  defined  channels;  and  under- 
ground waters  which  ooze  or  percolate  through  the  earth,  or  percolat- 
ing watera.*  Percolating  waters  have  been  defined  as  vagrant,  wan- 
dering drops,  moving  by  gravity,  beneath  the  surface  of  the  ground, 
in  any  and  every  direction  along  the  line  of  least  resistance.*  Such 
waters  have  also  been  described  as  oozing  or  percolating  through  the 
soil  in  varying  quantities  and  uncertain  directions ; 4  as  subterranean 
x  waters  percolating  the  soil,  or  running  through  unknown  channels, 

and  without  a  distinct  or  defined  course ;  *  and  as  flowing,  seeping  or 
circulating  in  minute  particles  without  banks  or  defined  channels,  and 
with  a  course  that  is  invisible  and  unknown.6  It  has  beeu  held  that 
waters  which  have  fallen  upon  land  and  then  percolated  to  the  bed- 
rock and  followed  it  until  they  passed  over  it  in  a  low  place  or  through 
some  fissure  or  hole  therein,  though  they  are  collected  together  in  a 
stream  running  through  the  fissure  or  rock,  and  afterward  pass 
through  some  subterranean  passage  or  passages  and  supply  a  spring, 
retain  their  character  of  percolating  waters,  where  they  wander  in 
divers  depressions  or  passages  of  unknown  location,  size,  and  direc- 
tion until  they  finally  reach  a  river.7  Percolating  as  distinguished 
from  artesian  waters  filter  through  the  ground  and  collect  in  under- 
ground cavities,  forming  springs,  or  in  what  are  commonly  known  as 
wells.  The  source  of  supply  is  limited,  depending  largely  on  the 
annual  rainfall,  and,  if  found  in  bodies  of  sand,  gravel,  or  porous  rock, 
such  formations  are  not  extensive.8  The  ordinary  artesian  well 
derives  its  supply  from  a  previous  stratum  of  rock  imprisoned  between 
two  impervious  strata  of  earth  or  rock,  the  water  bearing  stratum  being 
inclined,  and  coming  to  the  surface  at  some  distant  and  higher  point, 
called  the  "intake/'  where  it  receives  the  water,  and  the  water  perco- 
lates with  greater  or  less  rapidity  along  and  through  the  inclined 
stratum,  obedient  to  the  law  of  gravity,  until  it  reaches  some  obstruc- 
tion so  as  to  be  imprisoned,  in  which  event,  if  the  stratum  be  pierced, 

(N.S.)  879.    And  see  Cbops,  vol.  8,  p.  Am.  Rep.  407. 

378  et  seq.  5.  Southern  Pac  R.  Co.  v.  Dufour, 

2.  Wills  v.  Perry,  92  la.  297,  60  N.   95  Cal.  615,  30  Pac  783,  19  L.R.A. 
W.  727,  26  L.R.A.  124;  Pence  v.  Car-   92. 
nqy,  58  W.  Va.  296,  52  S.  E.  702, 112       Note:  67  A.  S.  R.  669. 
A.   S.   R.  963,  6  L.RJL(N.S.)    266.       8.  Taylor  v.  Pickas,  64  Ind.  167,  31 
And  see  Strait  v.  Brown,  16  Nev.  317,  Am.  Rep.  114;  Crescent  Min.  Co.  v. 
40  Am.  Rep.  497;  Williams  v.  Ladew,   Silver  King  Co.,  17  Utah  444,  54  Pac 
161  Pa.  St.  283,  29  Atl.  54,  41  A.  S.  R.   244,  70  A.  S.  R.  810. 
891.  Note:  67  A.  S.  R.  669,  670. 

Note:  67  A.  S.  R.  663  (treating  at  7.  Wheelock  v.  Jacobs,  70  Vt.  162, 
length  the  question  as  to  what  are  per-  40  Atl.  41,  67  A.  6.  R.  659,  43  L.R.  A. 
oolating  waters).  105. 

8.  Bower  v.  Moorman,  27  Idaho  162,  8.  Erickson  v.  Crookston  'Water- 
147  Pac  496,  Ann.  Cas.  1917C  99.        works,  etc.,  Co.,  105  Minn.  182,  117 

Note:  25  L.R.A.(N.S.)  466.  N.  W.  435,  17  L.R.A.(N.S.)  650. 

4.  Strait  v.  Brown,  16  Nev.  317,  40 
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water  will  rise  in  a  tube  by  hydrostatic  pressure,  due  to  the  greater 
height  of  the  intake.  The  idea  that  there  are  vast  subterranean  chan- 
nels or  caverns,  in  which  artesian  waters  flow  like  a  river,-  has  been 
long  since  abandoned.  These  are  matters  'of  common  scientific  knowl- 
edge.9 Water  percolating  from  mountain  slopes  to  the  valley,  where 
it  reaches  an  impervious  barrier,  and  is  held  under  on  impervious 
stratum  of  earth,  so  that,  when  the  latter  is  perforated,  the  pressure 
from  above  causes  artesian  wells,  cannot  be  regarded  as  a  watercourse 
so  as  to  confer  riparian  rights  upon  owners  of  the  surface.10  The 
underground  waters  which  the  law  recognizes  as  existing  in  under- 
ground bodies  or  streams  in  well  defined  channels  are  those,  and  those 
only,  which  are  known  so  to  exist,  or  that  they  do  so  exist  is  ascertain- 
able or  discoverable  from  surface  indications  or  other  means,  without 
subsurface  excavations  for  that  purpose.11  The  mere  existence  of  the 
channel  is  not  enough ;  its  location  must  be  known  or  reasonably  ascer- 
tainable.12 It  is  not  meant  that  there  must  be  an  open  channel  or  fis- 
sure in  the  rock,  through  which  water  flows  freely  and  rapidly,  in 
order  that  there  may  be  a  defined  subterranean  stream,  but  simply  that 
the  water,  whether  moving  slowly  or  rapidly,  and  whether  passing 
through  sand  or  gravel  or  porous  rock,  must  have  the  characteristics  of 
a  stream,  in  that  it  has  a  course,  and  a  channel  with  definite  bounds.19 
The  right  of  the  owner  of  land  to  percolating  water  therein  and  to 
appropriate  and  divert  it,  is  not  affected  by  the  fact  that  an  impervious 
stratum  of  clay  beneath  and  on  which  the  porous  stratum  containing 
the  water  rests  diverts  the  course  of  percolation  in  a  definite  direction 
towards  and  over  adjacent  lands  and  into  a  natural  stream.14  It  is 
well  settled  that  unless  it  appears  that  underground  water  in  a  given 

9.  Huber  v.  Merkel,  117  Wis.  355,  963,  6  L.R.A.(N.S.)  266;  Bradford 
94  N.  W.  354,  98  A.  S.  E.  933,  62  Corp.  v.  Ferrand,  [1902]  2  Ch.  655, 
L.B.A.  589.  71  L.  J.  Ch.  859,  51  W.  R.  122,  87 

10.  Katz  v.  Walkinshaw,  141  Cal.  L.  T.  N.  S.  388, 18  Times  L.  Rep.  830, 
116,  70  Pac.  663,  74  Pac.  766,  99  A.  67  J.  P.  21,  2  British  Rul.  Cas.  980 
S.  R.  35,  64  L.R.A.  236.  and  note. 

11.  Barclay  v.  Abraham,  121  la.  619,  12.  Barclay  v.  Abraham,  121  la. 
96  N.  W.  1080,  100  A.  S.  R.  365,  64  619,  96  N.  W.  1080, 100  A.  S.  R.  365 
L.R.A.  255;  Haldeman  v.  Bruckhart,  64  L.R.A.  255;  Chase  v.  Silverstone, 
45  Pa.  St.  514,  84  Am.  Dec.  511 ;  62  Me.  175,  16  Am.  Rep.  419 ;  Halde- 
Lybe*s  Appeal,  106  Pa.  St.  626,  51  man  v.  Brnckhart,  45  Pa.  St.  514,  84 
Am.  Rep.  542;  Collins  v.  Chartiers  Am.  Dec.  511;  Williams  v.  Ladew,  161 
Valley  Gas  Co.,  131  Pa.  St  143,  18  Pa.  St.  283,  29  Atl.  54,  41  A.  S.  R. 
Atl.  1012,  17' A.  S.  R.  791,  6  L.R.A.  891;  Willow  Creek  Irrigation  Co.  v. 
280;  Williams  v.  Ladew,  161  Pa.  St.  Michaelson,  21  Utah  248,  60  Pac.  943, 
283,  29  Atl.  54,  41  A.  S.  R.  891;  81  A.  S.  R.  687,  51  L.R.A.  280. 
Wheelock  v.  Jacobs,  70  Vt.  162,  40  Note:  67  A.  S.  R.  670. 

Atl.  41,  67  A.  S.  R,  659,  43  L.R.A.  13.  Huber  v.  Merkel,  117  Wis.  355, 
105;  Miller  v.  Black  Rock  Springs  94  N.  W.  354,  98  A.  S.  R.  933,  62 
Imp.  Co.,  99  Va.  747,  40  S.  E.  27,  86  L.R.A.  589. 

A.  S.  R.  924;  Pence  v.  Carney,  58  W.       14.  Gould  v.  Eaton,  111  Cal.  639,  44 
Va.  296,  52  S.  E.-702,  112  A.  S.  R.   Pac  319,  52  A.  S.  R.  20L 
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case  flows  in  a  defined  and  known  channel,  it  will  be  presumed  to  be 
percolating  water.16 

90.  Application  to  Subterranean  Streams  of  Rules  Relating  to 
Watercourses  Generally. — The  distinction  between  rights  in  surface 
and  in  subterranean  streams  is  not  founded  on  the  fact  of  their  location 
above  or  below  ground,  but  on  the  fact  of  knowledge,  actual  or  acquir- 
able, of  their  existence,  location,  and  course,16  and  the  courts  endeavor 
so  far  as  practicable  to  apply  the  rules  of  law  applicable  to  surface 
streams  or  bodies  of  water  existing  in  well  defined  channels  to  the  like 
streams  or  bodies  existing  underground.17  Where  percolating  waters 
collect  or  are  gathered  in  a  stream  running  in  a  defined  channel,  they 
are  such  property  or  incidents  to  property  as  may  be  acquired  by  grant, 

15.  Shannan  v.  Brown,  170  Ala.  425,  20  So.  780,  53  A.  S.  R.  262,  33  LJELA. 
60  So.  891,  43  Lit. A. (N.S.)  702;  Han-  376;  Saddler  v.  Lee,  66  Ga.  45,  42 
son  v.  McCue,  42  Cal.  303,  10  Am.  Am.  Rep.  62;  Gagnon  v.  French  lick 
Rep.  299;  Southern  Pac.  R.  Co.  v.  Springs  Hotel  Co.,  163  Ind.  687,  72 
Dufour,  95  Cal.  615,  30  Pac.  783,  19  N.  E.  849,  68  L.R.A.  175;  Hongan  v. 
L.R.A.  92;  Gould  v.  Eaton,  111  Cal.  Milwaukee,  etc.,  R.  Co.,  35  la.  558, 14 
639,  44  Pac.  319,  52  A.  S.  R.  201;  Am.  Rep.  502;  Burroughs  v.  Saterlee, 
Tampa  Waterworks  Co.  v.  Cline,  37  67  la.  396,  25  N.  W.  808,  56  Am.  Rep. 
Fla.  586,  20  So.  780,  53  A.  S.  R.  262,  350;  Willis  v.  Perry,  92  la.  297,  60  N. 
33  L.R.A.  376;  Barclay  v.  Abraham,  W.  727,  26  L.R.A.  124;  Emporia  v. 
121  Ik.  619,  96  N.  W.  1080,  100  A.  Soden,  25  Kan.  588,  37  Am.  Rep.  265; 
S.  R.  365,  64  L.R.A.  255;  Collins  v.  Strait  v.  Brown,  16  Nev.  317,  40  Am. 
Chartiers  Valley  Gas  Co.,  131  Pa.  Rep.  497;  Bloodgood  v.  Ayers,  108  N. 
St.  143, 18  Atl.  1012,  17  A.  S.  R.  791,  Y.  400,  15  N.  E.  433,  2  A.  S.  R.  443; 
6  L.R. A.  280 ;  Metcalf  v.  Nelson,  8  S.  Haldeman  v.  Bruckhart,  45  Pa.  St. 
D.  87,  65  N.  W.  911,  59  A.  S.  R.  746;  514,  84  Am.  Dec.  511  and  note;  Col- 
Willow  Creek  Irrigation  Co.  v.  Mick-  tins  v.  Chartiers  Valley  Gas  Co.,  131 
aelson,  21  Utah  248,  60  Pac.  943,  81  Pa.  St.  143,  18  Atl.  1012,  6  L.R.A. 
A.  S.  R.  687,  51  L.R.A.  280;  Miller  280;  Metcalf  v.  Nelson,  8  S.  D.  87, 
v.  Black  Rock  Springs  Imp.  Co.,  99  65  N.  W.  911,  59  A.  S.  R.  746;  Wil- 
Va.  747,  40  S.  E.  27,  86  A.  S.  R.  low  Creek  Irrigation  Co.  v.  Michaelson, 
924;  Pence  v.  Carney,  58  W.  Va.  296,  21  Utah  248,  60  Pac.  943,  81  A.  S.  R. 
52  S.  E.  702,  112  A.  S.  R.  963,  6  687,  51  L.R. A.  280 ;  Pence  v.  Carney, 
L.R.A.(N.S.)  266;  Huber  v.  Merkel,  53  W.  Va.  296,  52  S.  E.  702, 112  A.  S. 
117  Wis.  355,  93  N.  W.  354,  98  A.  S.  r.  963,  6  L.R.A.(N.S.)  266;  Huber 
R.  933,  62  L.R.A.  589.  v#  Merkel,  117  Wis.  355,  93  N.  W.  354, 

Notes:  64  Am.  Dec.  727;  67  A.  S.  98  A#  s.  R  933^  62  l.r.a.  589;  Chase- 

R\S71U  2  ?ntl8h  R£'  ?*■"  "J01    t      laore  v.  Richards,  7  H.  L.  Cas.  349,  29 

fflj  Q?rrt?  7f5ftO  ff  ^  l  365'  **  J-  Exch'  81'  X  En*  EuL  CaSL  729 
619,  96  N.  W  1080,  100  A.  S.  R.  365,  ^  note    BnMord  Cogpm  v#  Ferrard, 

64  L.R.A.  255;  Colhns  v.  Chartiera   [19Q2]  2'  ^    655   n  £  j    Cfl   ^ 

Tfti?"i9 ?A  faWSJ  »  W.  R.  122,  87  L.  T.  N.  S.  388, 
Atl.  1012,  17  A.  S.  R.  791,  6  KR.A.  lg  Timeg  L  R^  ^  fi7  j   p  ^  2 

17.  Southern  Pac.  R.  Co.  v.  Dufour,  British  Rul  Cas.  980  and  note. 

95  Cal.  616,  30  Pac  783,  19  L.R.A.  w  Notes :   64  Am.  Dee.   729;  9  Anu 

92;  Katz  v.  Walkinshaw,  141  Cal.  116,  Rep.  285;  67  A.  S.  R.  664,  670;  64 

70  Pac.  663,  74  Pac.  766,  99  A.  S.  R.  L.R.A.  236. 

35,  64  L.R. A.  236  and  note ;  Tampa       As  to  the  rights  in  surface  streams, 

Waterworks  Co.  v.  Cline,  37  Fla.  586,  see  supra,  par.  30  et  seq. 
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express  or  implied!  or  by  appropriation,  and  when  rights  in  them  are 
thus  acquired  the  owner  cannot  be  divested  of  his  rights  by  the 
wrongful  acts  of  another.18  An  adjoining  owner  of  land  has  no 
greater  right  to  divert  such  a  stream  than  if  it  were  on  the  surface  of 
the  earth.19  The  right  of  a  person  owning  land  on  a  channel  of  under- 
ground water  is  not  measured  by  whether  the  water  is  under  pressure 
or  not,  but  by  considering  whether  the  waters  come  to  him  in  a  natural 
defined  flow  so  as  to  constitute  a  part  or  parcel  of  his  lands.20 

Rights  and  Liabilities  as  to  Percolating  Waters 

91.  Appropriation  or  Diversion;  Common  Law  or  English  Rule. — 
The  law  respecting  the  rights  of  property  owners  in  percolating  sub- 
terranean waters  is  of  comparatively  recent  development.  The  first 
English  decision  dealing  with  underground  waters  was  rendered  in 
1840,  and  the  case  which  has  become  recognized  as  the  leading  one  on 
the  subject  was  decided  in  1843. x  According  to  the  doctrine  laid 
down  by  this  and  subsequent  decisions,  and  known  as  the  common  law 
rule,  or  English  rule,  water  which  percolates  through  the  soil  without 
any  definite  channel  is  regarded  as  much  a  part  of  the  freehold 
through  which  it  courses  as  the  clays,  sand,  gravel,  and  rocks  found 
therein,  and  the  owner,  at  least  in  the  absence  of  malice,  has  the  abso- 
lute right  to  intercept  the  water  before  it  leaves  his  premises  and  make 
whatever  use  of  it  he  pleases,  regardless  of  the  effect  that  such  use  may 
have  on  a  lower  proprietor  through  whose  land  the  water,  in  its  nat- 
ural course,  was  wont  to  filtrate  and  percolate.?    This  rule  was  followed 

18.  Gross  v.  Kitts,  69  Cal.  217,  10  Va.  296,  52  S.  £.  702,  112  A.  8.  R. 
Pac.  409,  58  Am.  Rep.  558;  Saddler  v.   963,  6  L.R.A.(N.S.)  266. 

Lee,  66  Ga.  45,  42  Am.  Rep.  62;  Bar- .     2.  Hanson  v.  McCue,  42  Cal.  303, 10 

clay  v.  Abraham,  121  la.  619,  96  N.  Am.  Rep.  299 ;  New  York  Continental 

W.  1080,  100  A.  S.  R.  365,  64  L.R.A.  Jewell  Filtration  Co.  v.  Jones,  37  App. 

255;  Herriman  Irrigation  Co.  v.  But-  Cas.    (D.   C.)    511,  37   L.R.A.(N.S.) 

terfleld  Min.,  etc.,  Co.,  19  Utah  453,  57  193;  Bower  v.  Moorman,  27  Idaho  162, 

Pac.t  537,  51  L.R.A.  930.     And  see  147  Pac.  496,  Ann.  Cas.  1917C  99  and 

cases  cited  in  note  to  preceding  text,  note  (stating  this  to  be  the  common 

19.  Burroughs  v.  Saterlee,  67  la.  law  rule) ;  New  Albany,  etc.,  R.  Co.  v. 
396,  25  N.  W.  808,  56  Am.  Rep.  350;  Peterson,  14  Ind.  112,  77  Am.  Dec 
Haldeman  v.  Bruckhart,  45  Pa.  St.  60;  Chase  v.  Silverstone,  62  Me.  175, 
514,  84  Am.  Dec.  511  and  note.  16  Am.  Rep.  419 ;  Hathorn  v.  Natural 

20.  Miller  v.  Bav  Cities  Water  Co.,  Carbonic  Gas  Co.,  194  N.  Y.  326,  87 
157  Cal.  256, 107  Pac.  115,  27  L.R.A.  N.  E.  504,  128  A.  S.  R.  555,  16  Ann. 
(N.S.)  772.  Cas.  989,  23  L.R.A.(tf.S.)  436;  Garns 

1.  Erickson    ▼.    Crookston    Water-  v.  RoDins,  41  Utah  260,  125  Pac.  867, 

works,*  etc.,  Co.,  100  Minn.  481,  111  Ann.  Cas.  1915C  1159 ;  Penee  v.  Car- 

N.  W.  391,  10  Ann.  Cas.  843;  Meeker  ney,  58  W.  Va,  296,  52  S.  E.  702, 112 

v.  East  Orange,  77  N.  J.  L.  623,  74  A.    S.   R.   963,   6   L.R.A.(N.S.)    266 

Atl.  379,  134  A.  S.  R.  798,  25  L.R.A.  (stating  this  to  be  the  rule  in  Ene- 

(N.S.)  465;  Pence  v.  Carney,  58  W.  land);  Chasemore  v.  Richards,  7  H. 

1171 


§  91  WATERS  27  R.  C.  L. 

in  nearly  all  of  the  early  and  in  a  number  of  the  later  American  cases,* 
in  the  absence  of  express  contract  and  of  positive  authorized  legisla- 
tion,4 but  the  trend  of  modern  opinion  in  this  country  is  toward  the 

L.  Cas.  349,  29  L.  J.  Exch.  81,  1  Eng.  St  514,  84  Am.  Dec.  511;  Collins  v. 
RuL  Caa.  729  and  note;  Bradford  Chartiers  Valley  Gas  Co,,  131  Pa.  St. 
Corp.  v.  Ferranc1,  [1302]  2  Ch.  655,  71  143,  18  AtL  1012,  17  A.  S.  R.  791, 
L.  J.  Ch.  859,  51  W.  R.  122,  87  L.  6  L.R.A.  280  and  note;  Metealf  v. 
T.  N.  S.  388,  18  Times  L.  Rep.  830,  Nelson,  8  S.  D.  87,  65  N.  W.  911,  59 
67  J.  P.  21,  2  British  RuL  Cas.  980  A.  S.  R.  746;  Houston,  etc,  R.  Co. 
and  note.  v.  Eaat,  98  Tex.  146,  81  S.  W.  279, 

3.  Hanson  v.  McCue,  42  Cal.  303, 10  107  A.  S.  R.  620,  4  Ann.  Cas.  827 
Am.  Rep.  299;  Cross  v.  Kitts,  69  Cal.  and  note,  66  L.R.A.  v738;  Crescent 
217,  10  Pac.  40fr,  58  Am.  Re>  558;  Min.  Co.  v.  Silver  King  Min.  Co.  17 
Southern  Pac.  R.  Co.  v.  Dufour,  95  Utah  444,  54  Pac.  244,  70  A.  S.  R. 
Cal.  615,  30  Pac.  783,  19  LJI.A.  92  810  and  note;  Sullivan  v.  Northern 
and  note;  Gould  v.  Eaton,  111  Cal.  Spy  Min.  Co.,  11  Utah  438,  40  Pac. 
639,  44  Pac.  319,  52  A.  S.  R.  201;  709,  30  L.R. A.  186 ;  Willow  Creek  Irri- 
Roath  y.  Driscoll,  20  Conn.  533,  52  gation  Co.  v.  Michaelson,  21  Utah  248, 
Am.  Dec.  352  and  note;  New  Tork  60  Pac.  943,  81  A,  S.  R.  687,  51 
Continental  Jewell  Filtration  Co.  v.  LJLA.  280;  Wheelock  v.  Jacobs,  70 
Jones,  37  App.  Cas.  (D.  C.)  511,  37  Vt.  162,  40  AtL  41,  67  A.  S.  R.  659 
L.R.A.(N.S.)  193;  New  Albany,  etc.,  and  note,  43  L.R.A.  105;  Miller  v. 
R.  Co.  v.  Peterson,  14  Ind.  112,  77  Black  Rock  Springs  Imp.  Co.,  99  Va. 
Am.  Dec.  60;  Taylor  v.  Fickas,  64  747,  40  S.  £.  27,  86  A,  S.  R.  924; 
Ind.  167,  31  Am.  Rep.  114;  Emporia  Pence  v.  Carney,  58  W.  Va.  296,  52 
v.  Soden,  25  Kan.  588,  37  Am.  Rep.  S.  E.  702,  112  A.  S.  R.  963,  6  L.R.A. 
265;  Jobling  v.  Tuttle,  75  Kan.  351,  (N.S.)  266  (using  the  language  of 
89  Pac.  699,  9  L.R.A.(N.S.)  960;  Kin-  the.  text  but  holding  that  the  reason- 
naird  v.  Standard  Oil  Co.,  89  Ky.  478,  able  use  rule  obtains  in  West  Virgin*- 
12  S.  W.  937,  25  A.  S.  R.  545, 7  L.R.A.  ia) ;  Huber  v.  Merkel,  117  Wis.  355, 94 
451;  Chase  v.  Silverstone,  62  Me.  175,  N.  W.  354*  98  A.  S.  R.  933,  62  L.R.A. 
16  Am.  Rep.  419 ;  Wilson  v.  New  Bed-  589. 

ford,  108  Mass.  261, 11  Am.  Rep.  352;  Notes:  64  Am.  Dec.  727;  99  A.  S. 
Davis  v.  Spaulding,  157  Mass.  431,  32  R.  66  et  seq.;  Ann.  Cas.  1917C  106; 
N.  E.  650,  19  LJI.A.  102;  Erickson  v.-  2  British  RuL  Cas.  1001. 
Crookston  Waterworks,  etc.,  Co.,  100  In  South  Dakota  it  is  expressly 
Minn.  481,  111  N.  W.  391,  10  Ann.  provided  by  statute  (Comp.  Laws,  sec 
Cas.  843,  8  L.R.A.(N.S.)  1250  (stat-  2771),  that  subterranean  water,  not 
ing  that  this  was  true  of  the  earlier  flowing  in  a  definite  course  or  channel, 
cases,  but  that  the  tendering  of  recent  but  percolating  and  seeping  through 
decisions  is  toward  the  "reasonable  the  earth,  is  a  part  of  the  realty,  and 
use"  rule);  Strait  v.  Brown,  16-Nev.  the  owner  of  land  upon  which  a  per- 
317,  40  Am.  Rep.  497 ;  Pixley  v.  Clark,  colating  spring  appears  being  entitled 
35  N.  Y.  520,  91  Am.  Dec.  72;  Delhi  to  the  waters  thereof  may  recover 
v.  Youmans,  45  N.  Y.  362,  6  Am.  Rep.  damages  from  a  person  seeking  to 
100;  Johnstown  Cheese  Mfg.  Co.  v.  carry  them  away.  Metealf  ▼.  Nelson, 
Veghte,  69  N.  Y.  16,  25  Am.  Rep.  125;  8  S.  D.  87,  65  N.  W.  911,  59  A.  S.  R. 
HathornV.  Natural  Carbonic  Gas  Co.,  746. 

194  N.  Y.  326,  87  N.  E.  504, 128  A.  S.  As  to  the  right  of  an  abutting  owner 
R.  555,  16  Ann.  Cas.  989,  23  L.R.A.  in  springs  and  subterranean  'waters 
(N.S.)  436;  Wheatley  v.  Baugh,  25  in  the  land  over  which  a  highway 
Pa.  St.  528,  64  Am.  Dec.  721  and  passes,  see  Highways,  voL  13,  p.  130. 
note;  Haldeman  v.  Bruckhart,  45  Pa.       4.  See  infra,  par.  96, 
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"reasonable  use"  rule.5  The  English  or  common  law  rule  seems  to 
be  rested  at  bottom  upon  the  maxim,  "Cujus  est  solum,  ejus  est  usque 
ad  coelum  et  ad  inferos,"  6  and  has  also  been  upheld  by  numerous 
cdurts  from  considerations  of  public  policy;  (1)  because  the  existence, 
origin,  movement,  and  course  of  such  waters,  and  the  causes  which 
govern  and  direct  their  movements,  are  so  secret,  occult,  and  con- 
cealed that  an  attempt  to  administer  any  set  of  legal  rules  in  respect 
to  them  would  be  involved  in  hopeless  uncertainty,  and  would  be  there- 
fore practically  impossible;  (2)  because  any  such  recognition  of 
correlative  right  would  interfere,  to  the  material  detriment  of  the 
commonwealth,  with  drainage  and  agriculture,  mining,  the  construc- 
tion of  highways  and  railroads,  with  sanitary  regulations,  building 
and  the  general  progress  of  improvement  in  works  of  embellishment 
and  utility.7 

92.  Applications  of  Rule* — According  to  the  English  or  common 
law  rule,  it  seems  that  a  landowner  has  the  absolute  right  to  dig  a  well 
on  his  land  and  collect  therein  subterranean  percolations,  even  if  he 
thereby  lessens  or  destroys  the  source  of  supply  of  wells  or  springs  on 
adjoining  premises,  the  inconvenience  which  the  neighboring  owner 
suffers  therefrom  being  held  to  be  damnum  absque  injuria,  for  which 
no  action  lies.8  So  in  the  enjoyment  of  his  land  he  may  cut  drains,  or 
may  mine  or  quarry,  though  in  so  doing  he  interfere  with  the  flowing 
of  water  in  hidden,  unknown  underground  channels.9     The  mere 

5.  See  infra,  par.  93.  112,  77  Am.  Dee,  60;  Hougan  v.  Mil- 

6.  Schenk  v.  Ann  Arbor,  196  Mich,  waukee,  etc.,  R.  Co.,  35  la.  558, 14  Am. 
75,  163  N.  W.  109,  Ann.  Cas.  1918E  Rep.  502;  Chase  v.  Silverstone,  62 
267,  L.R.A.1917F  684;  Strait  v.  Me.  175,  16  Am.  Rep.  419;  Davis  v. 
Brown,  16  Nev.  317, 40  Am.  Rep.  497;  Spanieling,  157  Mass.  431,  32  N.  E. 
Meeker  v.  East  Orange,  77  N.  J.  L.  650,  19  L.R.A.  102;  Strait  v.  Brown, 
623,  74  AtL  379,  134  A.  S.  R.  798,  16  Nev.  317,  40  Am.  Rep.  497 ;  Houst- 
25  LJR.A.(N.S.)  465.  on,  etc.,  R.  Co.  v.  East,  98  Tex.  146, 

7.  New  Tork  Continental  Jewell  81  S.  W.  279, 107  A.  S.  R.  620,  4  Ann. 
Filtration  Co.  v.  Jones,  37  App.  Cas.  Cas.  827  and  note,  66  Lit. A.  738; 
(D.  C.)  5U,  37  KR,A.(N.S.)  193;  Sullivan  v.  Northern  Spy  Min.  Co., 
Barclay  v.  Abraham,  121  la.  619,  96  11  Utah  438,  40  Pac  709,  30  L.R.A. 
N.  W.  1080,  100  A.  S.  R.  365,  64  186;  Crescent  Min.  Co.  v.  Silver  King 
LH.A.  255;  Stillwater  Water  Co.  v.  Min.  Co.,  17  Utah  444,  54  Pac.  244,  70 
Farmer,  89  Minn.  58,  93  N.  W.  907,  A.  S.  R.  810  and  note ;  Miller  v.  Black 
99  A.  S.  R.  541,  60  L.R.A.  875 ;  Erick-  Rock  Springs  Imp.  Co.,  99  Va.  747, 
son  v.  Crookston  Waterworks,  etc.,  40  S.  E.  27,  86  A.  S.  R.  924;  Huber 
Co.,  100  Minn.  481,  111  N.  W.  391, 10  v.  Merkel,  117  Wis.  355,  94  N.  W.  354, 
Ann.  Cas.  843,  8  L.R.A.(N.S.)  1250;  98  A.  S.  R.  933,  62  L.R.A.  589;  Chase* 
Bloodgood  v.  Ayers,  108  N.  Y.  400,  more  v.  Richards,  7  H.  L.  Cas.  349,  29 
15  N.  fi.  433,  2  A.  S.  R.  443;  Houston,  L.  J.  Exch.  81,  1  Eng.  RuL  Cas.  729 
etc.,  R.  Co.  v.  East,  98  Tex.  146,  81  and  note. 

S.  W.  279,  107  A.  S.  R.  620,  4  Ann.  Notes:  64  Am.  Dec.  728;  99  A.  S. 
Cas.  827,  66  L.R.A.  738.  R.  69;  70  A.  S.  R.  824;  19  L.R.A. 

,  8.  Roath  y.  Driscoll,  20  Conn.  533,  92;  4  Ann.  Cas.  829;  Ann.  Cas.  1917C 
52  Am.  Dee.  352  and  note;  New  Ab-   106. 

feany,  etc.,  R.  Co.  v.  Peterson,  14  Ind.       9.  Haldeman  v.  Bruckhart,  45  Pa. 
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quantity  of  water  taken  by  the  owner  from  his  land  does  not  affect  the 
question.  Exhaustion  resulting  from  excavating  and  pumping  for 
mining  purposes  has  been  held  in  several  cases  to  give  rise  to  no  liabil- 
ity. This  right  of  the  landowner  to  dig  wells  is  not  restricted  to  wells 
the  water  of  which  is  to  be  used  for  domestic  purposes,  but  a  well  may 
be  dug  to  obtain  water  for  manufacturing,  brewing  and  like  pur- 
poses,10 and  there  is  authority  to  the  effect  that  the  fact  that  the  under- 
ground percolations  are  collected  by  the  landowner  in  an  extensive  well 
for  the  purpose  of  supplying  water  to  the  inhabitants  of  a  district, 
many  of  whom  have  no  right  as  landowners  to  thetise  of  the  water,  is 
immaterial.11  It  seems  that  even  one  who  is  not  the  absolute  and 
unqualified  owner  of  the  fee  may  dig  a  well  which  interferes  with  a 
well  on  adjoining  premises  by  diverting  percolating  waters.  Thus, 
such  a  well  may  be  dug  on  its  right  of  way  by  a  railroad  company.18 

93.  "Reasonable  Use"  or  "American*  Rule. — While  the  common 
law  or  English  doctrine  has,  as  already  seen,  been  followed  in  most 
of  the  early  decisions  in  this  country,  and  is  still  adhered  to  in  some 
states,1*  its  soundness  was  challenged  by  the  supreme  court  of  New 
Hampshire  as  early  as  1862,  on  the  ground  that  the  doctrine  of  abso- 
lute ownership  is  not  well  founded  in  legal  principles,  and  is  not  so 
commended  by  its  practical  application  as  to  require  its  adoption,  and 
that  the  better  rule  is  that  the  rights  of  each  owner  being  similar,  and 
their  enjoyment  dependent  on  the  action  of  other  landowners,  their 
rights  must  be  correlative  and  subject  to  the  maxim  that  one  must  so 
use  his  own  as  not  to  injure  another,  so  that  each  landowner  is  re- 
stricted to  a  reasonable  exercise  of  his  own  rights  and  a  reasonable  use 
of  his  own  property,  in  view  of  the  similar  rights  of  others.14  The  doc- 
trine thus  enunciated  has  come  to  be  known  in  the  discussion  of  tho 
topic  as  the  "American"  or  "reasonable  use"  role,1§  and  the  general 

St.  514,  84  Am.  Dec.  571 ;  Lybe's  Ap-  Houston,  etc.,  R.  Co.  v.  Bast,  98  Tex. 

peal,  106  Pa.  St.  626,  51  Am.  Rep.  146,  81  S.  W.  279,  107  A.  S.  R.  620, 

542;  Collins  v.  Chartiera  Valley  Gas  4  Ann.  Cas.  827,  66  L.R.A.  788. 

Co.,  131  Pa:  St.  143,  18  AA.  1012,  17  Note :  4  Ann.  Cas.  830. 

A.  S.  R.  791,  6  L.R.A.  280;  Williams  IS.  See  supra,  par.  9L 

▼.  Ladew,  161  Pa.  St.  283,  29  Atl.  54*  14.  Bassett  v.  Salisbury  Mfg.  Co., 

41  A.  S.  R.  891.    And  see  Mines,  vol.  43  n.  H.  569,  82  Am.  Dec  179,  fol- 

18;i>,-i241:        .     t>  r,        w^AO  lowed  in  Swett  ▼.  Cutts,  50  N.  H.  439, 

620,  4  Ami   C**^S27>™  LR*A-  m   A.  S.  R.  670,  62  LJt.A.  602;  Moore 

ll%^Al\e*to*,    108  itt^-J?A°%  ?*  t?^.-7 

Mass.  261,  11  Am.  Rep.  352;  Houston  AtL  ™*  124  A.  8 LIU  96^13  Ann. 

etc.,  R.  Co.  v.  East,  98  Tei.  146,  81  Cw,2iULH^    ^'Mer 

S.  W.  279,  107  A.  S.  R.  620,  4  Ann.  \- East  Orange,  77  N.  J   U  628,  74 

Cas.  827,  66  L.R.A.  738.  A*L  *79'  134  A"  S'  K  798'  a  LRJL 

Note:  4  Ann.  Cas.  830.  (N.S.)  465. 

12.  Hougan  v.  Milwaukee,  etc.,  R.       15.  Meeker  t.  East  Orange,  77  N.  J. 
Co.,  85  la.  558,  14  Am.  Rep.  602;   L.  623,  74  Atl.  379,  134  A.  S.  R.  798, 
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trend  of  recent  decisions  in  many  if  not  most  of  the  states  of  the 
Union  is  in  favor  of  such  rule,  and  away  from  the  English  rule  or 
common  law  doctrine  of  unqualified  and  absolute  right  of  a  landowner 
to  intercept  and  draw  from  his  land  the  percolating  waters  therein. 
In  these  later  cases  the  right  of  a  landowner  to  subterranean  waters 
percolating  through  his  own  and  his  neighbors'  lands,  and  which  are 
a  common  source  of  supply  for  the  lands  of  two  or  more  of  them,  is 
limited  to  a  reasonable  and  beneficial  use  of  the  waters  upon  the  land 
or  to  some  useful  purpose  connected  with  its  occupation  and  enjoy- 
ment.16   Furthermore,  as  has  been  frequently  noted  in  the  decisions 

25  LJt.A.(N.S.)  465;  Gams  v.  Rol-  Water  Co.,  70  N.  J.  Eq.  695,  65  Atl. 
lins,  41  Utah  260,  125  Pac.  867,  Ann.  489,  118  A.  S.  R.  754,  10  Ann.  Gas. 
Cas.  1915C  1159.  116,  14  L.R.A.(N.S.)  197,  which  ap- 
16.  Katz  y.  Walkinshaw,  141  CaL  parently  supported  the  EngHsh  rule, 
116,  70  Pac.  663,  74  Pac.  766,  99  A.  as  merely  dictum  and  a  concession 
S.  R.  35  and  note,  64  L.R.A.  236;  for  the  purpose  of  narrowing  the  dis- 
Newport  v.  Temescal  Water  Co.,  149  oussion  in  the  case  at  bar);  Hathora 
Cal.  531,  87  Pac.  372,  6  L.R.A.(N.S.)  v.  Natural  Carbonic  Gas  Co.,  194  N. 
1098;  Cohen  v.  La  Canada  Land,  etc.,  Y.  326,  87  N.  E.  504,  128  A.  S.  R. 
Co.,  151  Cal.  680,  91  Pac.  584,  11  555,  16  Ann.  Cas.  989,  23  L.R.A. 
LJLMN.S.)  752;  Barton  v.  River*  (N.S.)  436;  Garns  v.  Rollins,  41  Utah 
side  Water  Co.,  155  CaL  509,  101  260,  125  Pac.  867,  Ann.  Cas.  1915C 
Pac.  790,  23  L.R.A. (N.S.)  331;  Mil-  1159  (stating  this  to  be  the  modern 
ler  v.  Bay  Cities  Water  Co.,  157  Cal.  tendency  but  not  deciding  whether  the 
256,  107  Pac.  115,  27  L.R.A.(N.S.)  conditions  in  Utah  require  a  modifica- 
772;  Cason  v.  Florida  Power  Co.,  74  tion  of  the  common  law  rule) ;  Patrick 
Fla.  1,  76  So.  535,  L.R.A.1918A  1034;  ▼.  Smith,  75  Wash.  407, 134  Pac.  1076, 
Bower  v.  Moorman,  27  Idaho  162, 147  48  L.R.A.(N.S.)  740;  Pence  v.  Carney, 
Pac.  496,  Ann.  Cas.  1917C  99  (stat-  58  W.  Va.  296,  52  S.  E.  702,  112  A. 
ing  this  to  be  the  modern  American  S.  R.  963,  6  L.R.A. (N.S.)  266. 
tendency);  Gagnon  v.  French  lick  Notes:  99  A.  S.  R.  71;  64  L.R.A. 
Springs  Hotel  Co.,  163  Ind.  687,  72  237;  17  L.R.A.(N.S.)  650;  25  L.R.A. 
N.  E.  849,  68  L.R.A.  175;  Willis  v.  (N.S.)  465;  37  L.R.A.(N.S.)  193;  4 
Perry,  92  la.  297,  60  N.  W.  727,  26  Ann.  Cas.  830;  Ann.  Cas.  1917C  107; 
L.R.A.  124;  Barclay  v.  Abraham,  121  2  British  Ruh  Cas.  1002. 
la.  619,  96  N.  W.  1080,  100  A.  S.  R.  The  English  or  common  law  doctrine 
365,  64  L.R.A.  255;  Shenk  v.  Ann  Ar-  as  to  percolating  waters  obtained  in 
bor,  196  Mich.  75,  163  N.  W.  109,  California  until  a  comparatively  re- 
Ann.  Cas.  1918E  267,  L.R.A.1917F  cent  date.  Gams  v.  Rollins,  41  Utah 
684;  Stillwater  Water  Co.  v.  Farmer,  260,  125  Pac  867,  Ann.  Cas.  1915C 
89  Minn.  58,  93  N.  W.  907,  99  A.  S.  1159.  And  see  California  citations, 
R.  541,  60  L.R.A.  875;  Erickson  v.  supra,  par.  91. 
Crookston  Waterworks,  etc.,  Co.,  100  But  in  several  recent  and  well  con- 
Minn.  481,  111  N.  W.  391,  10  Ann.  sidered  cases  the  supreme  court  of 
Cas.  843,  8  L.R.A.  (N.S.)  1250,  105  California  departed  from,  if  it  did  not 
Minn.  182,  117  N.  W.  435,  17  L.R.A.  entirely  repudiate,  the  doctrine  of  ab- 
(N.S.)  650  and  note;  Meeker  v.  East  solute  right  of  the  owner  of  land  to 
Orange,  77  N.  J.  L.  623,  74  Atl.  379,  the  subsurface  or  percolating  water 
134  A.  S.  R  798,  25  L.R.A.(tf.S.)  therein  as  declared  in  its  former  deci- 
465  (explaining  the  language  of  the  sions,  and  has  established  for  that  ju- 
court  in  McCarter  v.  Hudson  County  risdiction  the'  new,  or,  as  it  is  sonvr 
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favoring  the  reasonable  use  rule,  the  courts  in  most  of  the  earlier  cases 
were  in  fact  applying  the  common  law  rule  to  cases  in  which  the  party 
complained  of  had  interfered  with  the  enjoyment  by  another  of  per- 
colating waters  by  some  act  which  was  directly  and  naturally  con- 
nected with  the  improvement  or  enjoyment  of  his  own  land.17 

94.  Rule  Construed  and  Applied. — In  applying  the  reasonable  use 
rule  the  question  as  to  what  constitutes  such  reasonable  use  is  one  of 
fact  to  be  determined  from  the  facts  and  circumstances  of  each  par- 
ticular case,18  but,  generally  speaking,  the  rule  does  not  prevent  the 
proper  user  by  any  landowner  of  the  percolating  waters  subjacent  to 
his  soil  in  agriculture,  manufacturing,  irrigation,  or  otherwise ;  nor 
does  it  prevent  any  reasonable  development  of  his  land  by  mining  or 
the  like,  although  the  underground  water  of  neighboring  proprietors 
may  thus  be  interfered  with  or  diverted.19    In  the  absence  of  contract 

times  denominated,  the  "American"  or  A.  S.  R.  555,  16  Ann.  Cas.  989,  23 

"reasonable   use"    rule,   which    limits  L.R.A.(N.S.)  436. 

the  right  of  the  owner  of  the  soil  con-  17.  Katz  v.  Walkinshaw,  141  GaL 

taming  percolating  water  to  a  reason-  116,  70  Pac.  663,  74  Pac.  766,  99  A.  S. 

able  use  of  such  water  upon  the  land  R.  35  and  note,  64  L.R.A.  236  and 

in  which  it  is  found.    Katz  v.  Walkin-  note;  Bruening  v.  Door,  23  Colo.  195, 

shaw,  141  Cal.  116,  70  Pac.  663,  74  47  Pac.  290,  35  L.R.A.  640;  Stillwater 

Pac.  766,  99  A.  S.  R.  35,  64  L.R.A.  Water  Co.  v.  Farmer,  89  Minn.  58, 

236;  Newport  v.  Temescal  Water  Co.,  93  N.  W.  907,  99  A.  S.  R.  541,  60 

149  Cal.  531,  87  Pac.  372,  6  L.R.A.  L.R.A.  875;  Hathorn  v.  Natural  Car- 

(N.S.)    1098;    Cohen   v.   La   Canada  bonic  Gas  Co.,  194  N.  Y.  326,  87  N. 

Land,  etc.,  Co.,  151  Cal.  680,  91  Pac.  E.  504, 128  A.  S.  R.  555, 16  Ann.  Cas. 

584,  11  L.R.A.(N.S-)  752;  Barton  v.  989,  23  L.R.A.(N.S.)  436. 

Riverside  Water  Co.,  155  Cal.  509, 101  18.  Willis  v.  Perry,  92  la.  297,  60 

Pac.  790,  23  L.R.A.(N.S.)  331;  Miller  N.  W.  727,  26  L.R.A.  124;  Erickson 

v.  Bay  Cities  Water  Co.,  157  Cal.  256,  v.    Crookston   Waterworks,   etc.,   Co., 

107  Pac.  115,  27  L.R.A.(N.S.)    772.  105  Minn.  182,  117  N.  W.  435,  17 

And  see  Garns  v.  Rollins,  41  Utah  260,  L.R.A.(N.S.)    650;   Moore   v.   Berlin 

125  Pac  867,  Ann.  Cas.  1915C  1159.  Mills  Co.,  74  N.  H.  305,  67  AtL  578, 

The  earlier  cases  in  New  York  re-  124  A.  S.  R.  968,  13  Ann.. Cas.  217, 

peatedly  approved  the  English  or  com-  11  L.R.A.(N.S.)  284. 

mon  law  rule.    Pixley  v.  Clark,  35  N.  Note:  6  L.R.A.(N.S.)  266. 

Y.  520,  91  Am.  Dec.  72;  Delhi  v.  You-  19.  Schenk  v.  Ann  Arbor,  196  Mich. 

mans,  45  N.  Y.  362,  6  Am.  Rep.  100 ;  75,  163  N.  W.  109,  Ann.  Cas.  1918B 

Johnstown  Cheese  Mfg.  Co.  v.  Veghte,  267,   L.R.A.1917F   684;    ErickBon  ▼. 

69  N.  Y.  16,  25  Am.  Rep.  125;  Phelps  Crookston  Waterworks,  etc,  Co.,  100 

v.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep.  Minn.  481,  111  N.  W.  391,  10  Amu 

93;  Bloodgood  v.  Ayers,  108  N.  Y.  Cas.   843   and  note,   8  L.R.A.(N.S.) 

400, 15  N.  E.  433,  2  A.  S.  R.  443,  1250 ;  Swett  v.  Cutts,  50  N.  H.  439, 

Later  New  York  cases  seem,  however,  9    Am.   Rep.    276;    Meeker   ▼.   East 

to  have  adopted  the  reasonable  use  Orange,  74  N.  J.  L.  263,  74  AtL  379, 

rule.     Smith  v.  Brooklyn,  160  N.  Y.  134  A.   S.  U.  798,  25  I*R.A.(N.S.) 

357,  54  N.  E.  787,  45  L.R.A.  664;  For-  465;  Hathorn  v.  Natural  Carbonic  Gas 

bell  v.  New  York,  164  N.  Y.  522,  58  Co.,  194.  N.  Y.  326,  87  N.  E.  504,  128 

N.  E.  644,  79  A.  S.  R.  666,  51  L.R.A.  A.  S.  R.  555,  16  Ann.  Cas.  989,  23 

695;  Hathorn  v.  Natural  Carbonic  Gas  L.R.A.(N.S.)  436. 

Co.,  194  N.  Y.  326,  87  N.  E.  504,  128  Note:  99  A.  S.  R.  68  et  seq. 
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or  enactment,  whatever  it  is  reasonable  for  the  owner  to  do  with  his 
subsurface  water,  regard  being  had  to  the  definite  rights  of  others,  he 
may  do.  He  may  make  the  most  Of  it  that  he  reasonably  can.  It  is 
not  unreasonable  that  he  should  dig  wells  and  take  therefrom  all  the 
water  that  he  needs  in  order  to  the  fullest  enjoyment  and  useful- 
ness of  his  land  as  land,  either  for  purposes  of  pleasure,  abode,  pro- 
ductiveness of  soil,  trade,  manufacture,  or  for  whatever  else  the  land 
as  land  may  serve.  He  may  consume  it,  but  must  not  discharge  it  to 
the  injury  of  others.*0  The  temporary  pumping  to  a  reasonable 
extent  of  percolating  water  from  a  well  being  sunk  by  the  owner 
on  his  land  in  good  faith  for  the  purpose  of  completing  the  well 
for  a  legitimate  use,  and  the  casting  of  such  water  upon  his  own 
land,  are  not  such  unreasonable  use  of  the  water  as  will  sustain  an 
injunction,  although  the  pumping  may  temporarily  decrease  the 
supply  of  water  to  a  natural  spring  on  adjacent  land.1  And  it  has  been 
held  that  pumping  from  an  artesian  basin  by  a  corporation  organized 
for  the  express  purpose  of  furnishing  water  to  the  inhabitants  of  a  city 
for  domestic  and  municipal  purposes,  does  not  constitute  an  artificial 
taking  as  distinguished  from  the  right  enjoyed  by  private  well  owners. 
Both  stand  upon  the  same  basis,  subject  to  the  rule  of  correlative 
rights.*  Percolating  waters  may  be  taken  for  use  on  land  other  than 
that  where  found,  if  it  can  be  done  without  injury  to  adjoining  own- 
ers or  prior  appropriates.*  The  rule  does,  however,  prevent  one  land- 
owner from  collecting  subterranean  water  and  wasting  it  to  the  preju- 
dice of  another  landowner.4  A  landowner  has  no  right  by  anything 
done  on  his  land  to  waste,  whether  through  malice  or  indifference, 
the  percolating  waters  there  found,  or  which  he  therein  develops  or 
brings  to  the  surface  by  means  of  ditches  or  wells,  with  or  without 
pumping  apparatus,  if  by  such  waste  the  neighboring  landowner  is 
deprived  of  percolating  water  which  otherwise  would  be  within  his 
land  and  which  he  there  has  a  necessity  for  using.1    One.  may  by 

20.  Porbell  v.  New  York,  164  N.  Y.  68  L.RJL  175;  Barclay  v.  Abraham, 

622,  58  N.  E.  644,  79  A.  S.  R.  666,  51  121  la.  619,  96  N.  W.  1080,  100  A.  S. 

L.R.A.  695;  Hathorn  v.  Natural  Gar*  B.    365,    64    L.R.A.    255;    Stillwater 

bonie  Gas  Co.,  194  N.  Y.  326,  87  N.  Water  Co.  v.  Farmer,  89  Minn.  58,  93 

E.  504,  128  A.  S.  R.  555,  16  Ann.  N.  W.  907,  99  A.  S.  R.  541,  60  L.R.A. 

Cas.  989,  23  L.R.A.(N.S.)  436.  875;  Patrick  v.  Smith,  75  Wash.  407, 

1.  Pence  v.  Carney,  58  W.  Va.  296,  134  Pac  1076,  48  L.R.A.(N.S.)  740; 
52  S.  E.  702,  112  A.  S.  &  963,  6  Pence  v.  Carney,  58  W.  Va.  296,  52  S. 
L.R.A.(N.S.)  268.  E.  702,  112  A.  S.  R.  963,  6  L.R.AJ 

2.  Erickson  v.  Crookston  Water-  (N.S.)  266.  And  see  Long  v.  Louis- 
works,  etc.,  Co.,  105  Minn,  182,  117  ville,  etc.,  R.  Co.,  128  Ky.  26,  107 
N.  W.  435,  17  L.R.A.(N.S.)  650.  S.  W.  203, 16  Ann.  Cas.  673, 13  L.R.A. 

3.  Cohen  v.  La  Canada  Land,  etc.,  (N.S.)  1063. 

Co.,  151   Cal.  680,  91  Pac.  584,  11  5.  Pence  v.  Carney,  58  W.  Va.  296, 

L.R.A.(N.S.)   752.  52  S.  E.  702,  112  A.  S.  R.  963,  6 

4.  Gagnon  v.  French  lick  Spring  L.R.A.(N.S.)  266. 
Hotel  Co.,  163  Ind.  687,  72  N.  E.  849, 
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pumps  or  otherwise  draw  on  the  waters  percolating  under  the  surface 
of  his  lands  for  a  purpose  naturally  and  legitimately  connected  with 
the  improvement  and  enjoyment  of  his  lands,  even  though  it  interferes 
with  others,  but  an  unreasonable  attempt  to  force  and  increase  the  flow 
of  such  waters  for  the  purpose  of  diverting  them  to  some  use  entirely 
disconnected  with  such  improvement  and  enjoyment,  and  whereby 
the  flow  of  such  waters  under  the  lands  of  others  is  destroyed  or  dimin- 
ished, may  be  restrained  as  unlawful.6  According  to  some  decisions 
the  doctrine  of  reasonable  use  prevents  the  withdrawal' of  underground 
waters  for  distribution  or  sale  for  uses  not  connected  with  any  bene- 
ficial ownership  or  enjoyment  of  the  land  whence  they  are  taken,  if  it 
thereby  result  that  the  owner  of  adjacent  or  neighboring  land  is  inter- 
fered with  in  his  right  to  the  reasonable  user  of  subsurface  water  upon 
his  land,  or  if  his  wells,  springs,  or  streams  are  thereby  materially 
diminished  in  flow,  or  his  land  is  rendered  so  arid  as  to  be  less  valuable 
for  agriculture,  pasturage,  or  other  legitimate  uses.7  So  it  has  been 
held  that  a  municipal  corporation  cannot  pump  percolating  water 
from  land  owned  by  it  for  distribution  to  its  inhabitants  at  a  distance 
from  the  land,  where  the  water  is  secured  in  such  quantities  as  are 
unreasonable  with  respect  to  the  owner  of  adjoining  property.8  Where 
a  riparian  owner  by  erecting  and  maintaining  a  dam  across  a  stream 
raises  the  level  of  the  stream  so  that  the  flow  of  percolating  waters 
from  the  adjoining  lands  of  another  owner  are  obstructed,  and  because 
of  the  dam  the  waters  from  the  stream  percolate  through  the  land  of 
the  riparian  owner  into  such  adjoining  land,  causing  its  subsurface 
waters  to  rise  and  remain  so  near  the  surface  as  to  injure  the  land 
and  the  improvements  and  crops  thereon,  such  use  by  the  riparian 
owner  of  the  land  and  waters  may  be  unreasonable  with  reference  to 
the  rights  of  the  adjoining  landowner,  and  the  party  erecting  and 
maintaining  the  dam  may  be  liable  in  damages  for  such  injuries  to 
the  adjoining  property  as  are  proximately  caused  by  the  dam.f 

95.  Motive  as  Affecting  Rights  of  Landowner. — In  those  jurisdic- 
tions where  the  English  or  common  law  rule  as  to  the  absolute  right  of 
a  landowner  to  deal  as  he  pleases  with  the  water  percolating  under  his 
soil  is  strictly  applied,  it  has  frequently  been  held  that  such  right  is 
not  affected  by  the  intent  with  which  it  is  exercised,  and  that  there 

6.  ForbeU  v.  New  York,  164  N.  Y.   48  L.R.A.(N.S.)  740. 

522,  58  N.  E.  644,  79  A.  S.  R.  666,  51  8.  Schenk  v.  Ann  Arbor,  196  Mich. 

L.R.A.  695;  Hathorn  v.  Natural  Car-  75,  163  N.  W.  109,  Ann.  Cas.  1918B 

bonic  Gas  Co.,  194  N.  Y.  326,  87  N.  267,     L.R.A.1917F     684    and    note; 

£.  504, 128  A.  S.  R.  555, 16  Ann.  Ca*.  Meeker  v.  East  Orange,  74  N.  J.  L. 

989,  23  L.R.A.(N.S.)  436.  623,  74  AtL  379,  134  A.  S.  R,  798,  25 

Note:  10  Ann.  Cas.  846.  L.R.A.(N.S.)  465. 

7.  Meeker  ▼.  East  Orange,  74  N.  J.  Note:  4  Ann.  Cas.  830. 

L.  263,  74  AtL  379,  134  A.  S.  R.  798,  9.  Cason  v.  Florida  Power  Co., 
25  L.RA.(N.S.)  465;  Patrick  v.  74  Fla.  1,  76  So.  535,  LJR.A.1918A 
Smith,  75  Wash.  407,  134  Pac.  1076,  1034. 
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is  no  liability  in  case  the  water  supply,  of  a  neighbor  is  destroyed 
through  malicious  motives.10  Where,  however,  the  reasonable  use 
rule  obtains,  it  is  well  settled  that  if  a  landowner  maliciously  diverts  or 
wastes  percolating  waters  for  the  express  purpose  of  injuring  his  neigh- 
bor he  is  liable  therefor,11  and  even  in  those  states  where  such  rule  has 
not  been  adopted,  the  courts  have  in  a  number  of  instances  expressly 
or  by  implication  held  that  the  presence  of  malice  or  bad  motive  would 
create  a  cause  of  action.1* 

96.  Statutory  Provisions. — The  doctrine  has  been  maintained  by  a 
number  of  cases  that  the  public  at  large,  as  well  as  immediate  adjoin- 
ing landowners,  have  an  interest  that  may  be  protected  by  statute,  in 
those  minerals  and  substances  which,  from  their  nature,  gather  in  one 
subterranean  reservoir,  and  the  diminution  or  consumption  of  which, 
taken  from  any  part,  reduces  correspondingly  the  common  supply.18 
Thus  it  has  been  held  that  while  a  state  legislature  has  no  power 
to  prohibit  entirely  the  pumping  of  water  or  natural  carbonic  acid 
gas,  even  to  the  injury  of  other  well  owners,  it  may  prohibit  the  extrac- 
tion of  the  water  and  gas  for  a  purpose  not  connected  with  the  use  of 
the  land  or  when  conducted  in  such  a  manner  as  to  amount  to  a  waste 
of  natural  resources.14  And  it  has  been  decided  by  the  United  States 
supreme  court  that  a  landowner  engaged  in  collecting  and  vending  as 
a  separate  commodity  the  carbonic  acid  gas  contained  in  natural  min- 
eral waters  existing  in  a  common  underground  reservoir  is  not  de- 
prived of  his  property  without  due  process  of  law,  contrary  to  the 
fourteenth  amendment  of  the  United  States  constitution,  by  the  provi- 

10.  Wheelock  v.  Jacobs,  70  Vt.  162,  Bliss  v.  Greeley,  45  N.  Y.  671,  6  Am. 
40  Atl.  41,  67  A.  S.  R.  669,  43  L.R.A.  Rep.  157;  Wheatley  v.  Baugh,  25  Pa. 
105;  Huber  v.  Merkel,  117  Wis.  355,  Ct.  528,  64  Am.  Deo.  721;  Haldeman 
94  N.  W.  354,  98  A.  S.  R.  933,  62  v.  Bruckhart,  45  Pa.  St.  514,  84  Am. 
L.R. A.  589.  And  see  Phelps  v.  Now-  Dec.  511 ;  Lybe's  Appeal,  106  Pa.  St. 
len,  72  N.  Y.  39,  28  Am.  Rep.  93.  626,  51  Am.  Rep.  542;  Williams  v. 

Notes :  9  Am.  Rep.  285 ;  99  A.  S.  R.  Ladew,  161  Pa.  St.  283,  29  Atl.  54, 

67;  62  L.R.A.  688;  64  L.R.A  237.  41  A.  S.  R.  891;  Houston,  etc,  R.  Co. 

11.  Hougan  v.  Milwaukee,  etc.,  R.  ▼.  East,  98  Tex.  146,  81  S.  W.  279, 107 
Co.,  35  la.  558, 14  Am.  Rep.  502;  Bar-  A.  S.  R.  620,  4  Ann.  Cas.  827,  66 
clay  v.  Abraham,  121  la.  619,  96  N.  L.R.A.  738;  Miller  v.  Black  Rock 
W.  1080,  100  A.  S.  R.  365,  64  L.R.A.  Springs  Imp.  Co.,  99  Va.  747,  40  S. 
255;  Stillwater  Water  Co.  v.  Farmer,  E.  27,  86  A.  S.  R.  924. 

89  Minn.  58,  93  N.  W.  907, 99  A.  S.  R.  Notes:  9  Am.  Rep.  285;  62  L.R.A. 

541,  60  L.R.A.  875;  Erickson  v.  Crook-  691. 

ston  Waterworks,  etc.,  Co.,  100  Minn.  13.  Notes:    23    L.R.A. (N.S.)    436; 

481,  111  N.  W.  391, 10  Ann.  Cas.  843,  L.R.A.1918B  134;  16  Ann.  Cas.  1001. 

8  LJl.A.(N.S.)   1250.  And  see  generally,  Gas,  vol.  12,  p. 

Note:  62  L.R.A.  602,  693,  867;  Mines,  vol.  18,  p.  1209. 

And  see  supra,  par.  94.  14.  Hatborn   v.    Natural    Carbonic 

12.  Hanson  v.  McCue,  42  Cd.  303,  Gas  Co.,  194  N.  Y.  326,  87  N.  E.  504, 
10  Am.  Rep.  299;  Chase  v.  Silverstone,  128  A.  S.  R.  555. 16  Ann.  Cas.  989  and 
62  Me.  175,  16  Am.  Rep.  419;  Chesley  note,  23  L.R.A.(N.S.)  436  and  note, 
v.  King,  74  Me.  164,  43  Am.  Rep.  569;  Note:  L.R.A.1918B  134. 
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flions  of  such  a  statute,  which,  as  construed  by  the  state  courts,  forbid 
him  from  pumping  or  otherwise  artificially  drawing,  by  means  of  wells 
on  his  property,  unnatural  quantities  of  such  waters  from  the  common 
source  of  supply,  and  wasting  them  to  the  injury  or  impairment 
of  the  rights  of  other  proprietors.1*  So  in  a  number  of  states 
statutes  have  been  enacted  regulating  the  construction  and  use  of 
artesian  wells,  and  intended  to  prevent  the  waste  and  flow  of  water 
therefrom.  Such  statutes  have  generally  been  upheld  as  not  vio- 
lative either  of  the  federal  or  state  constitutions,16  but  in  at  least  one 
state  it  has  been  held  that  the  right  of  a  landowner  to  sink  wells  and 
gather  and  use  percolating  waters  as  he  will,  even  though  the  flow  of 
his  neighbor's  well  be  diminished,  cannot  be  taken  away  from  him  or 
impaired  by  legislation,  unless  by  the  exercise  of  the  eminent  domain 
or  the  police  power,  and  that  the  police  power  does  not  justify  legisla- 
tion prohibiting  the  waste  of  water. from  artesian  wells  to  the  injury 
of  the  wells  of  neighboring  proprietors.11 

97.  Contractual  Rights. — The  rule  that  an  action  will  not  lie 
against  a  person  for  intercepting  or  diverting  subterranean  waters 
does  not  apply  where  the  rights  of  the  parties  are  defined  by  a  deed 
or  other  instrument,  by  which  the  person  diverting  or  intercepting 
such  waters  had  previously  conveyed  all  water  in  a  certain  close,  as  his 
right  must  be  ascertained  from  the  instrument  alone;  and  if  it  con- 
veyed the  subterranean  water,  the  grantor  is  liable  for  subsequently 
diverting  or  intercepting  it.18  Where  one  grants  land  to  another  for  a 
particular  purpose,  if  the  withdrawal  of  the  water  .by  the  grantor  on 
adjacent  land  would  destroy  the  use  for  which  the  grantee  purchased, 
the  grantor  will  be  estopped  from  doing  an  act  in  derogation  of  his 
own  grant.10  Thus  a  grant  of  a  well  or  a  spring  may  be  in  such  form 
as  to  preclude  the  grantor  from  doing  any  act  which  will  interfere  with 
the  enjoyment  of  the  thing  granted.80  But  to  have  that  effect  the 
grant  must  be  of  the  entire  beneficial  use  of  the  well  or  spring,  and 
not  merely  of  a  right  to  use  from  it.1    Accepting  a  deed  subject  to  the 

15.  Iindsley  v.  Natural  Carbonic  Notes:  64  Am.  Dec.  730;  17  L.R.A. 
Gas  Co.,  220  U.  S.  61,  31  S.  Ct.  337,    (N.S.J  648.  ' 

65  U.  S.  (L.  ed.)  369,  Ann.  Cas.  1912C  19.  New   York    Continental   Jewell 

160.  Filtration  Co.  v.  Jones,  37  App.  Cas. 

16.  Eccles  v.  Ditto,  23  N.  M.  235,  (D.  C.)  511,  37  L.R.A.(N.S.)  193; 
167  Pac  726,  L.R.A.1918B  126  and  Paine  v.  Chandler,  134  N.  Y.  385,  32 
note.  N.  E.  18,  19  L.R.A.  99  and  note. 

Notes:  23  L.R.A.(N.S.)  437;  L.R.A.  20.  Charon  v.  Clark,  50  Wash.  191, 
1918B  134;  16  Ann.  Cas.  1001.  96   Pac.   1040,   126   A.S.R.   B96,   17 

17.  Huber  ▼.  Merkel,  117  Wis.  355,   L,R.A.(N.S.)  647  and  note. 

94  N.  W,  354,  98  A.  S.  R.  933,  62  Notes:    19   LJELA.   99 }  17  L.R.A. 

L.R.A.  589.  (N.S.)  648. 

18.  Charon  v.  Clark,  50  Wash.  191,  1.  Notes:  19  L.R.A.  99;  17  L.R.A. 
96  Pac.  1040,  126  A.  S.  R.  896,  17  (N.S.)  648. 

L.R.A.(N.S.)  647  and  note. 
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right  of  tfre  grantor  to  draw  water  from  a  spring  on  the  land  will  not 
prevent  the  grantee  from  digging  a  well  on  his  premises,  although  the 
effect  is  to  cut  off  the  water  from  the  spring.9  And  where  the  owner  of 
a  farm  granted  the  right  to  dig  out  and  box  up  a  spring  thereon,  and 
to  put  a  pipe  in  it  leading  to  the  grantee's  house,  and  warranted  these 
rights  to  the  grantee,  it  was  held  that  the  owner  did  not  thereby  cove- 
nant that  he  should  not  dig  a  spring  on  another  part  of  his  farm  to 
supply  his  buildings  with  water,  although  by  so  doing  the  grantee's 
spring  should  become  useless,  on  account  of  the  underground  percola- 
tion being  reduced.*  So  the  grant  of  an  easement  to  draw  water  from 
a  well  by  a  pipe  laid  in  the  ground  as  used  at  the  time  of  the  grant, 
through  which  pipe  the  water  flowed  by  gravitation,  does  not  preclude 
the  grantor  or  his  subsequent  vendee  from  digging  a  well  or  reservoir 
on  his  own  land  although  the  result  may  be  to  destroy  the  value 
of  the  easement  by  diversion  of  the  water  which  formerly  percolated 
into  the  other  well.4  A  conveyance  of  a  spring  of  water  and  of  certain 
buildings  and  the  pipe  that  carries  the  water  from  the  spring  to  the 
buildings  gives  no  right  to  water  before  it  reaches  the  spring,  and  con* 
sequently  no  right  to  prevent  the  grantor  or  his  successor  in  interest 
from  diverting  percolating  waters  from  the  'spring.6  But  a  grant  of 
the  right  to  water  as  then  conducted  from  certain  springs  will  prevent 
the  grantor  from  doing  anything  on  his  remaining  land  which  will 
cut  off  the  water  supply.6  So  a  deed  of  wells,  one  discharging  into  the 
other  and  both  drawn  from  by  a  pipe  to  the  grantee's  buildings,  which 
in  express  terms  conveys  also  all  right  and  title  to  water  naturally 
flowing  into  them,  passes  the  right  to  percolating  subsurface  supplies ; 
and  the  grantor  and  his  successors  in  interest  are  answerable  if,  on  the 
adjoining  land,  they  so  act  as  to  cut  off  or  diminish  the  underground 
sources. 7  Interrupting  the  flow  of  water  to  a  spring  on  one's  own  land 
by  digging  a  well  and  ditches  thereon  constitutes  an  unlawful  diver- 
sion of  the  water  from  the  spring  where  an  implied  grant  of  the  use 
of  the  waters  of  the  spring  has  been  made  to  the  grantee  of  an  adjoin- 
ing farm.8 

98.  Percolation  of  Artificially  Accumulated  Water.— With  regard 
to  the  liability  of  one  who  artificially  accumulates  water  in  a  reservoir, 

2.  Lybe's  Appeal,  106  Pa.  St.  626,  Veghte,  69  N.  Y.  16,  25  Am.  Rep.  125; 
51  Am.  Rep.  542.  And  see  Chesley  Charon  v.  Clark,  50  Wash.  191,  96 
v.  King,  74  Me.  164,  43  Am.  Rep.  569.  Pac.  1040, 126  A.  S.  R.  896, 17  L.R.A. 

8.  Blias  v.  Greeley,  45  N.  Y.  671,  6   (N.S.)  647  and  note. 
Am.  Rep.  157.  Notes:    19   L.R.A.   99;   17  L.R.A. 

4.  Davis  v.   Spaulding,   157  Mass.   (N.S.)  648. 
481,  32  N.  B.  650,  19  L^A.  102.  7.  Charon  v;  Clark,  50  Wash.  191, 

6.  Wheelock  v.  Jacobs,  70  Vt.  162,  96  Pac.  1040,  126  A  g.  R.  896,  17 
40  Atl.  41,  87  A  S.  R.  659,  43  L.R.A.  L.RA.(N.S.)  647  and  note. 
105.  8.  Paine  v.  Chandler,  134  N.  Y.  385, 

6.  Johnstown   Cheese  Mfg.   Co.  ▼.  32  N.E.  18, 19  L.R.A.  99. 
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pond  or  ditch,  for  injuries  due  to  the  percolation  of  such  waters,  the 
authorities  are  not  in  harmony.  In  some  jurisdictions  the  courts  have 
applied  the  doctrine  of  Rylands  v.  Fletcher,  that  one  who  brings  on 
his  land  anything  that  is  not  naturally  there,  and  that  is  likely  to  do 
mischief  if  it  escapes,  must  keep  it  in  at  his  peril,  and  if  he  does  not  do 
so  is  prima  facie  liable  for  all  the  damage  which  is  the  natural  conse- 
quence of  its  escape.  Other  authorities,  however,  take  the  view  that 
negligence  and  not  nuisance  is  the  foundation  of  legal  liability  for 
such  injury  and  damage.  A  full  discussion  of  this  question  will  be 
found  elsewhere  in  this  work.9 

Remedies 

99.  Form  of  Remedy;  Parties;  Pleading. — One  injured  by  the 
wrongful  collection  or  diversion  of  percolating  waters  may  maintain  an 
action  at  law  for  the  recovery  of  damages,10  and  it  has  been  held  that 
letting  the  water  go  to  waste  from  a  flowing  well  when  not  needed  will 
not  preclude  the  owner  from  recovering  damages  for  cutting  off  the 
flow  by  pumping  another  well,  where  it  does  not  appear  that  the  injury 
would  have  been  lessened  by  preventing  the  escape  of  the  water  at 
other  times;11  The  unreasonable  collection,  diversion  of  waste  of  per- 
colating waters  will  in  a  proper  case  entitle  the  person  injured  thereby 
to  injunctive  relief  to  restrain  and  prohibit  the  wrongful  act,1*  and  it 
has  been  held  that  the  sale  by  a  landowner  of  waters  naturally  flowing 
in  his  wells  or  springs  does  not  prevent  him  from  restraining  another 
from  continuing  by  artificial  means  the  increased  and  wasteful  flow  of 
waters.1*  Injunctions  involving  rights  to  percolating  waters  should, 
however,  be  granted,  if  at  all,  only  upon  the  clearest  showing  that  there 
is  immediate  danger  of  irreparable  and  substantial  injury  and  that  the 

9.  See  Highways,  vol.  13,  p.  113;  157  CaL  256,  107  Pac  115,  27  L.R.A. 
Irrigation,  voL  15,  p.  486  et  seq.;  (N.S.)  772;  Gagnon  v.  French  Lick 
Mines,  vol.  18,  p.  1241;  Negligence,  Springs  Hotel  Co.,  163  Ind.  687,  72 
vol.  20,  p.  74  et  seq.;  Nuisances,  vol.  N.  E.  849,  68  L.R.A.  175;  Stillwater 
20,  p.  435  et  seq.;  Waterworks,  post.  Water  Co.  v.  Farmer,  89  Minn.  58,  93 

10.  Willis  v.  Perry,  92  la.  297,  60  N.  W.  907,  99  A.  S.  R.  541,  60  L.R.A. 
N.  W.  727,  26  L.R.A.  124;  Meeker  v.  875;  Forbell  v.  New  York,  164  N.  Y. 
East  Orange,  77  N.  J.  L.  623,  74  AtL  522,  58  N.  E.  644,  79  A.  S.  R.  666,  51 
379,  134  A.  S.  R.  798,  25  L.R.A.  L.R.A.  695;  Hathorn  v.  Natural  Car- 
(N.S.)  465;  Forbell  v.  New  York,  164  bonic  Gas  Co.,  194  N.  Y.  326,  87  tt  E. 
N.  Y.  522,  58  N.  E.  644,  79  A.  S.  R.  504,  128  A.  S.  R.  555,  16  Ann.  Cas. 
666,  51  LJR.A.  695.  989,  23  L.R.A.(N.S.)  436;  Charon  v. 

11.  Willis  v.  Perry,  92  la.  297,  60  Clark,  50  Wash.  191,  96  Pac.  1040, 
N.  W.  727,  26  L.R.A.  124.  126  A.  S.  R.  896, 17  L.R.A.(N.S.)  647; 

12.  Katz  v.  Walkinshaw,  141  CaL  Pence  v.  Carney,  58  W.  Va,  296,  52 
116,  70  Pac.  663,  74  Pac.  766,  99  A.  S.  E.  702,  112  A.  S.  R.  963,  6  L.R.A. 
S.  R.  35,  64  L.R.A.  236;  Newport  v.  (N.S.)  266. 

Temescal  Water  Co.,  149  Cal.  531,  87       Note :  Ann.  Cas.  1917C  107. 
Pac  372,  6  L.R.A.(N.S.)    1098  and       13.  Hathorn    v.    Natural    Carbonie 
note;  Miller  v.  Bay  Cities  Water  Co.,   Gas  Co.,  194  N.  Y.  326,  87  N.  E.  504, 
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diversion  complained  of  is  the  real  cauae.14  Injunctions  involving 
rights  to  percolating  waters  will  be  refused  if  the  complainant  has 
stood  by  while  the  development  was  made  for  public  use  and  has  suf- 
fered it  to  proceed  at  large  expenditure  to  successful  operation,  having 
reasonable  cause  to  believe  it  would  affect  his  own  water  supply ;  and  if 
a  party  makes  no  use  of  the  water  on  his  own  land,  or  elsewhere,  he 
should  not  be  allowed  to  enjoin  its  use  by  another  who  draws  it  out  or 
intercepts  it,  or  to  whom  it  may  go  by  percolation,  although  perhaps 
he  may  have  the  right  to  a  decree  settling  his  right  to  use  it  when  neo- 
essary  on  his  own  land,  if  a  proper  case  is  made.15  Where  the  rights  of 
the  public  are  involved  in  a  suit  to  enjoin  the  abstraction  of  subter- 
ranean waters  for  use  at  a  distance!  and  the  court  can  arrive  in  terms  of 
money  at  the  loss  which  local  landowners  have  sustained,  an  absolute 
injunction  will  not  be  granted,  but  the  proceeding  will  be  regarded  as 
one  to  secure  compensation  to  the  local  owners  for  their  injury.16  The 
legislature  may  authorize  the  people,  or  a  person  in  their  stead,  to 
maintain  an  action  looking  toward  the  conservation  of  subterranean 
mineral  waters,  although  the  action  is  deemed  to  relate  to  private 
interests.17  Where  the  defendant  in  an  action  for  the  diversion  or 
obstruction  of  percolating  water  defends  on  the  doctrine  of  reasonable 
user,  such  defense  must  consist  of  averments  of  fact  showing  a  reason- 
able user,  and  not  conclusions  of  law.19  Where,  in  an  action  to  enjoin 
the  diversion  of  percolating  waters,  enough  of  the  facts  set  forth  in 
the  complaint  are  established  by  the  evidence,  without  substantial  con- 
flict, to  constitute  a  good  cause  of  action,  it  has  been  held  that  a  nonsuit 
should  not  be  granted  although  other  allegations  are  not  proved.  An 
averment  that  the  water  in  controversy  constituted  part  of  an  under- 
ground stream  may  be  regarded  as  surplusage.19 

100.  Evidence;  Province  of  Court  and  Jury. — As  has  been  seen  sub- 
terranean water  is  presumed  to  be  percolating,1  and  it  follows  that  the 
burden  of  proof  is  upon  those  asserting  the  right  to  waters  below  the 
surface,  on  the  ground  that  they  flow  in  a  defined  and  known  channel, 

128  A.  8.  R.  555,  16  Ann.  Cas.  989  16.  Newport  v.  Temescal  Water  Co., 
and  note,  23  L.R.A.(N.S.)  436.  149  Cal.  531,  87  Pac  372,  6  LJR.A. 

14.  Katz  v.  Walkinshaw,  141  Cal.    (N.S.)  1098. 

116,  70  Pac.  663,  74  Pae.  766,  99  A.  S.  17.  Hathorn  v.   National   Carbonic 

A.  35,  64  L.R.A.  236;  Bower  v.  Moor-  Gas  Co.,  194  N.  T.  326,  87  N.  E.  504, 

man,  27  Idaho  162, 147  Pac.  496,  Ann.  128  A.  S.  R.  555, 16  Ann.  Cas.  989,  23 

Cas.  1917C  and  note;  Pence  v.  Carney,  L.R.A.(N.S.)  436. 

58  W.  Va.  296,  52  S.  E.  702,  112  A.  18.  Cason    v.    Florida   Power    Co., 

S.  R.  963,  6  L.R.A.(N.S.)  266.    And  74  Fla.  1,  76  So.  535,  L.R.A.1918A 

see  generally,  Injunctions,  yoL  14*  p.  1034. 

345  et  seq.  19.  Kate  v.  Walkinshaw,  141  Cal. 

15.  Katz  t.  Walkinshaw,  141  CaL  116,  70  Pac.  663,  74  Pac.  766,  99  A. 
116,  70  Pac.  663,  74  Pac  766,  99  A.  S-  R.  35,  64  L.RA.  236. 

S.  R.  35,  64  L.R.A.  236.  1.  See  supra,  par.  90. 
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to  establish  the  existence  of  such  channel.*  With  regard  to  the  charac- 
ter and  sufficiency  of  the  evidence  by  which  this  burden  may  be  dis- 
charged, it  has  been  held  that  a  subterranean  channel  was  a  known  one 
where  a  stream,  instead  of  emerging  from  the  ground  at  a  point  where 
it  formerly  emerged,  appeared  at  a  point  lower  down  in  its  former 
channel,  which  had  in  the  meantime  been  filled  up  with  stones  and 
rocks  falling  from  higher  ground  and  entirely  covering  it,  so  that  the 
water  was  no  longer  visible,  and  by  listening  with  the  ear  to  the 
ground  it  could  be  heard  passing  underneath,  and  the  former  exist- 
ence of  the  surface  stream  was  known.  So  the  existence  of  a  subter- 
ranean stream  has  been  regarded  as  having  been  established  by  evi- 
dence that  from  a  natural  spring  to  a  pit  dug  by  the  defendant,  there 
was  a  lhie  of  bushes  usually  found  nowhere  except  over  watercourses.* 
The  existence  of  a  well  defined  subterranean  stream  flowing  through 
the  lands  of  the  parties  has  also  been  held  to  be  shown  by  proof  that 
from  a  spring  on  the  lands  of  one  of  them  there  ran  surface  depressions 
or  sinks,  such  as  mark  the  course  of  subterranean  streams  in  limestone 
regions,  through  one  of  which  water  below  could  be  seen,  and  which 
extended  in  a  direct  line  over  the  lands  of  the  parties  and  for  some 
distance  beyond ;  that  fresh  water  fish  were  discovered  in  excavations 
on  the  lands  of  each  party,  and  that  if  the  water  was  muddied  or 
colored  in  one  excavation  it  showed  in  very  short  time  in  the  other.4 
On  the  other  hand  it  has  been  held  that  the  diminution  of  the  flow  of 
an  artesian  well  by  the  drilling  of  another  well  does  not  establish  the 
existence  of  an  underground  stream  with  a  defined  and  known  chan- 
nel, where  there  is  no  surface  indication  of  such  a  stream,  and  there  are 
numerous  other  wells,  spread  over  a  large  scope  of  territory,  striking 
water  at  various  depths,  thereby  negativing  any  inference  of  a  defined 
channel.6  Nor  does  the  mere  fact  that  the  excessive  flow  of  water 
from  one  well  interrupts  that  of  several  others  tend  to  point  out  the 
location,  course,  or  even  the  existence  of  a  subterranean  stream,  since 
a  similar  result  would  be  as  likely  to  occur  when  the  supply  is  derived 
from  water  filtrating  through  the  soil  until  caught  in  a  stratum  of 
sand  and  gravel  lying  between  impervious  layers  of  other  material.* 
Evidence  that  upon  pumping  of  defendant's  well  the  supply  at 

2.  Hanson  v.  McCue,  42  Cal.  303, 10  iah  Rul.  Caa.  997,  999. 

Am.  Rep.  299;  Tampa  Waterworks  Co.  3.  Note:  2  British  Bui.  Cas.  997  et 

v.  Cline,  37  Fla.  586,  20  So.  780,  53  seq.    (discussing  at  length  the  char- 

A.  S.  B.  262,  33  L.B.A.  376;  Barclay  acter  of  the  evidence  in  such  cases), 

v.  Abraham,  121  la.  619,  96  N.  W.  4.  Tampa  Waterworks  Co.  v.  Cline, 

1080, 100  A.  S.  B.  365,  64  L.B.A.  255;  37  Fla.  586,  20  So.  780,  53  A.  S.  R. 

Pence  v.  Carney,  58  W.  Va.  296,  52  262,  33  L.B.A.  376. 

S.  E.  702,  112  A.  S.  B.  963,  6  KB.A.  5.  Note:  2  British  Bui.  Caa.  999. 

(N.S.)    266;    Huber   v.    Merkel,   117  6.  Barclay  v.  Abraham,  121  la.  619, 

Wis.  355,  -94  N.  W.  354,  98  A.  S.  B.  96  N.  W.  1080,  100  A,  S.  B.  365,  64 

933,  62  L:B.A.  589.  L.B.A.  255. 

Notes:  67  A.  S.  B.  670,  671;  2  Brit- 
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plaintiff's  spring  was  depleted,  that  upon  the  continuance  of  the 
pumping  the  flow  at  the  spring  ceased,  and  that  at  the  point  where 
the  water  came  into  the  well  and  into  the  spring  there  were  well 
defined  crevices  in  the  rock,  has  been  held  to  be  insufficient  to  over- 
come the  presumption  that  the  waters  in  controversy  were  percolating 
waters,  but  that  it  tended  rather  to  show  that  both  the  well  and  the 
spring  received  their  supply  from  an  underground  saturated  area  or 
stratum  extending  under  the  lands  of  both,  plaintiff  and  defendant.7 
The  questions  of  unreasonable  use  of  percolating  waters  and  resulting 
damages  should  be  submitted  to  the  jury  upon  appropriate  instructions, 
when  there  is  any  substantial  evidence  to  sustain  the  issue.9  So,  wheth- 
er or  not  the  owner  of  a  pond  violates  his  duty  to  a  neighbor  in  suffer- 
ing water  to  reach  the  latter's  land  by  percolation,  or  in  failing  to  pre- 
vent continued  percolation  after  learning  of  the  injury,  are  questions 
for  the  jury.9 

IX.    Lakes  and  Ponds 


In  General 

101.  Definitions. — Ordinarily,  the  controlling  distinction  between  a 
stream  and  a  pond  or  a  lake  is,  that  in  the  one  case  the  water  has  a 
natural  motion — a  current — while  in  the  other  .the  water  is,  in  its 
natural  state,  substantially  at  rest  And  this  is  so  independent  of  the 
size  of  the  one  or  the  other.10  Thus,  a  lake  fed  by  streams  and  having 
a  natural  channel,  whose  waters  find  exit  by  percolation  in  a  percepti- 
ble current  through  a  bed  of  gravel,  is  a  running  stream.11  Conversely, 
a  body  of  fresh  water  of  large  dimensions,  fed  by  springs,  having  no 
connection#with  any  stream  except  by  a  slough  which  is  dry  in  sum- 
mer, and  without  any  natural  current,  is  a  lake.19  The  mere  fact  that 
water  is  very  shallow,  so  that  marsh  grass  appears  above  the  surface ; 
that  it  is  celled  a  marsh ;  that  the  water  is  not  deep  enough  to  admit  of 
navigation,  or  that  the  surface  is  not  at  all  times  wholly  submerged, 
does  not  preclude  its  being  in  fact  a  lake.  Neither  does  the  size  or 
depth  of  a  body  of  water  solve  the  question  whether  it  is  a  lake  or  a 

r 

7.  Pence  v.  Carney,  58  W.  Va.  296,  968,   13   Ann.    Cas.   217,   11   L.E.A. 

52  S.  B.  702,  112  A.  S.  R.  963,  6  (NS.)  284. 

T  "R  A  f  "KT  9  \  9fifl  1Q-  School  Trustees  v.  Schroll,  120 

a^J^Vlltoida    Power    Co.,  Jfc  «9.  12  N.  E.  243,  60  Am.  Rep. 

IL^c  V6  n°'J^  t^ft       ".  ^bron  Gravel  Co.  v.  Harvey, 
1034;  Swett  v.  Cutts,  50  N.  H.  439,  9  90  j^  192;  46  ^  r^  199.     • 

Am.  Rep.  27j6.  12.  School  Trustees  v.  Schroll,  120 

9.  Moore  v.  Berlin  Mills  Co.,  74  N.   111.  509,  12  N.  E.  243,  60  Am.  Rep. 

H.  305,  67  Atl.  578,  124  A.   S.  R.   575. 

R.  C.  L.  Vol.  XXVIL— 75.        1185 
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stream.18    However,  the  existence  or  nonexistence  of  a  current  is  not 
in  all  cases  determinative  of  the  character  of  the  body  of  water.14 

102.  Ownership  in  General. — By  the  common  law,  fresh  water 
lakes  and  ponds,  except  the  great  navigable  lakes,  belong  to  the  owners 
of  the  soil  adjacent,  who  own  the  soil  usque  ad  filum  aquae.  This 
results  necessarily  from  the  common  law  rule  that  non^navigable 
waters  are  subject  to  private  ownership  and  that  only  waters  in  which 
the  tide  ebbs  and  flows  are  navigable.1*  However,  even  under  the 
common  law  rale  the  title  to,  and  dominion  over,  lands  covered  by 
water  of  the  Great  Lakes,  within  the  limits  of  the  several  states  border- 
ing thereon,  belong  to  each  state  wherein  the  lands  are  located.  It 
holds  the  fee  in  trust  for  the  public  in  the  same  way  that  it  holds  the 
title  to  soil  under  tide  waters  by  the  common  law.1*  Furthermore,  in 
many  jurisdictions  in  this  country  the  common  law  rule  that  fresh 
water  lakes  and  ponds  with  the  lands  thereunder  belong  to  the  riparian 
owners  has  been  found  unsuited  to  conditions  prevailing  therein  and 
accordingly  has  been  either  modified  or  wholly  rejected.  Thus,  it  is 
the  rule  in  some  states  that  while  non-navigable  lakes  and  ponds  are 
owned  by  the  riparian  owners/7  navigable  lakes  and  ponds  are  owned 
by  the  state,18  although  the  owner  of  land  on  which  a  navigable  lake  is 
formed  during  his  ownership  is  not  thereby  deprived  of  his  title.1* 
The  test  of  navigability  under  this  rule  is  navigability  in  fact.20  Other 
courts  while  admitting  the  general  doctrine  that  although  navigable 
lakes  are  owned  by  the  state,  non-navigable  lakes  are  the  subject  of 

13.  Illinois  Steel  Co.  v.  Bilot,  109  Pac.  104,  Ann.  Cas.  1916D  290  and 
Wis.  418,  84  N.  W.  855;  85  N.  W.  note. 

402,  83  A.  S.  R.  905.  18.  Hardin  v.  Shedd,  190  U.  S.  508, 

14.  Eigney  v.  Tacoma  Light,  etc.,  23  S.  Ct.  685,  47  U.  S,  (L.  ed.)  1156 
Co.,  9  Wash.  576,  38  Pac.  147,  26  (apply  the  Illinois  law);  Lamprey 
L.R.A.  425.  v.    State,   52   Minn.   181;  53   N.   W. 

15.  Hardin  v.  Jordan,  140  U.  S.  1139,  38  A.  S.  R.  541,  18  L.R.A. 
371,  11  S.  Ct.  868,  838,  35  U.  S.  (L.  670;  Bernot  v.  Morrison,  81  Wash. 
ed.)  428;  State  v.  West  Tennessee  538,  143  Pac.  104,  Ann.  Cas.  1916D 
Land  Co.,  127  Tenn.  575,  158  S.  W.  290;  Diedrich  v.  Northwestern  Union 
746,  Ann.  Cas.  1914B  1043.  R.  Co.,  42  Wis.  248,  24  Am.  Rep.  399; 

Note:  8  L.R.A.  578.  Priewe  v.  Wisconsin  State  Land,  etc., 

16.  Hardin  v.  Jordan,  140  U.  S.  Co.,  93  Wis.  534,  67  N.  W.  918,  33 
?Io'  -£  S«Ctl08,,S6^l,"i  (L>e<U   L-R-A.   645;    Willow  River   Club   v. 

SVSg 69 SrAmSi l5l2  St  ml"- * 76 N' w' "* * 

i*  t~        _      o*«+«  ko  tut iqi  19-  State  v.  West  Tennessee  Land 

s/N.  W^y-sK'l2*  Mi,1818  J*.  127  Ten* u  «J j,  US  S.  W.  746, 

L.R.A.  670;  Gouverneur  v.  National  An£  V*8,  1914B       *:  4       KO    ™- 

Ice  Co.,  134  N.  Y.  355,  31  N.  E.  865,  »-  J^P^    *    State,    52    Mum. 

30  A.  S.  R.  669,  18  L.R.A.  695;  Lem-  Ml,  53  N.  W\  1139,  38  A.  S.  R.  541, 

beck  v.  Nye,  47  Ohio  St.  336,  24  N.  18  L.R.A.  670;  Bernot  v.  Morrison, 

E.  686,  21  A.  S.R.  828,  8  L.R.A.  578;  81  Wash.   538,   143  Pac.   104,  Ann. 

Bernot  v.  Morrison,  81  Wash.  538, 143  Cas.  1916D  290. 
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private  ownership,1  have  drawn  a  distinction  between  unmeandered 
lakes  and  those  that  have  been  meandered  by  the  federal  government, 
and  hold  that  the  littoral  owner  takes  title  only  to  the  water's  edge  of 

'  a  meandered  non-navigable  lake.*  This  exception  to  the  general 
policy  is  undoubtedly  baled  on  the  ground  that  the  federal  govern- 
ment, by  its  act  in  meandering  a  lake,  indicates  that  it  is  a  navigable 
body  of  water,  concedes  that  the  title  to  the  bed  of  the  same  is  in  the 
state,  and  by  selling  or  otherwise  disposing  of  the  surrounding  lands 
as  bounded  by  the  edge  of  the  water,,  abandons  all  claim  to  the  bed.* 
Elsewhere  the  common  law  rule  has  been  rejected  in  toto.  By  virtue 
either  of  statute  or  judicial  decision  it  is  settled  that  the  title  of  the 
riparian  owner  on  a  natural  lake  or  pond  does  pot  extend  beyond  the 
natural  shore.4  And  no  title  by  patent  from  the  government  can  be 
obtained  to  land  which  is  inside  of  the  natural  shore  of  a  lake,  or  of 
any  body  of  water  not  a  river,  so  that  the  water  does  not  merely  beat 
upon  it  as  a  shore,  but  covers  it ;  or  to  land  covered  by  water,  not  a 
part  of  a  lake,  yet  not  a  .part  of  a  river.* 

103.  Rights  of  Government  Grantee  of  Riparian  Land. — Where 
the  United  States  has  made  grants  of  public  lands  bounded  on  lakes  or 
ponds  without  any  reservation  or  restriction,  the  effect  of  the  grant 
with  regard  to  the  rights  conferred  in  and  to  the  lake  or  pond  is  gov- 
erned by  the  law  of  the  state  in  which  the  lands  are  situated.  •  Tha 
United  States  assumes  the  position  of  a  private  owner  subject  to  the 
general  law  of  the  state,  so  far  as  its  conveyances  are  concerned.7 

i  Even  where  in  a  state  it  has  once  declared  the  effect  of  a  grant,  and 
subsequent  decisions  of  the  state  courts  declare  the  effect  differently, 
the  supreme  court  will  change  its  ruling  and  follow  the  rule  of  the  state 
court  as  to  the  effect  of  grants  within  the  state's,  borders.8  The  rule 
stated  applies  as  well  to  non-navigable  as  to  navigable  lakes.9  When 
land  is  conveyed  by  the  United  States  bounded  on  a  non-navigable  lake 

1.  Note:  Ann.  Cas.  1916D  302.         Bilot,  109  Wis.  418,  84  N.  W.  855, 

2.  Fuller  v.  Shedd,  161  111.  462,  44   85  N.  W.  402,  83  A.  S.  R.  905. 

N.  E.  286,  52  A.  S.  R.  380,  33  L.R.A.       6.  Hardin  v.  Jordan,  140  U.  S.  371, 

146;  Hammond  v.  Shepard,  186  111.  11  S.  Ct  808,  838,  35  U.  S.  (L.  ed.) 

235,  57  N.  E.  867,  78  A.  S.  R.  274;  428;  French-Glenn  Live  Stock  Co.  v. 

Schulte  v.  Warren,  218  111.  108,  75  N.  Springer,  185  U.  S.  47,  22  S.  Ct.  563, 

B.  783,  13  L.R.A.(N.S.)  745.  46    U.    S.    (L.    ed.)    800;    Sapp    v. 

Note:  Ann.  Cas.  1916D  302.  Frazier,  51  La.  Ann.  1718,  26  So.  378, 

3.  Fuller  v.  Shedd,  161  111.  462,  44  72  A.  S.  R.  493 ;  Lamprey  v.  State, 
N.  E.  286,  52  A.  S.  R.  380,  33  L.R.A.  52  Minn.  181,  53  N.  W.  1139,  38  A. 
146.  S.  R.  541,  18  L.R.A.  670. 

Note:  Ann.  Cas.  1916D  302.  7.  Hardin  v.  Shedd,  190  U.  S.  508, 

4.  Noyes  v.  Collins,  92  la.  566,  61  23  S.  Ct.  685,  47  U.  S.  (L.  ed.)  1156. 
N.  W.  250,  54  A.  S.  R.  571,  26  L.R.A.  8.  Bernot  v.  Morrison,  81  Wash. 
609.  538,  14a  Pac.  104,  Ann.  Cas.  1916D 

5.  Pewaukee    v.    Savoy,    103    Wis.  290. 

271,  79  N.  W.  436,  74  A.  S.  R.  859,  9.  Hardin  v.  Shedd,  190  U.  S.  508, 
50  L.R.A.  836;  Illinois  Steel  Co.  v.   23  S.  Ct.  685,  47  U.  S.  (L.  ed.)  1156. 
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belonging  to  it,  the  grounds  for  the  decision  must  be  quite  different 
from  the  consideration  affecting  a  conveyance  of  land  bounded  on 
navigable  water.  In  the  latter  case,  the  land  under  the  water  does  not 
belong  to  the  United  States,  but  has  passed  to  the  state  by  its  admis- 
sion to  the  Union.10  On  the  other  hand  the  rule  as  to  conveyances 
bounded  on  non-navigable  lakes  does  not  mean  that  the  land  under 
such  water  also  passed  to  the  state  on  its  admission  or  otherwise,  apart 
from  the  Swamp  Land  Act,  but  is  simply  a  convenient,  possibly  the 
most  covenient,  way  of  determining  the  effect  of  a  grant.11 

104.  Specific  Government  Grant  of  Submerged  Land;  Construction 
of  Grants. — The  doctrine  has  been  laid  down  that  the  title  to  lands 
under  lakes  and  ponds  in  a  state  is  never  in  the  United  States,  except 
in  trust  for  public  purposes;  and  a  patent  from  the  United  States, 
covering  such  lands,  whether  made  before  the  state  was  admitted  into 
the  Union  or  thereafter,  conveys  no  title.19  So,  when  the  United  States 
has  disposed  of  the  lands  bordering  on  a  meandered  lake,  by  patent, 
without  reservation  or  restriction,  it  has  nothing  left  to  convey,  and 
any  patent  thereafter  issued  for  land  forming  the  bed,  or  former  bed, 
of  the  lake,  is  void  and  inoperative.1*  In  construing  the  effect  of  gov- 
ernment grants  of  lands  described  as  bounding  on  a  lake  when  they 
did  not  in  fact  do  so  or  of  lands  under  a  lake  but  not  so  described,  it  is 
the  physical  fact  of  whether  patented  land  is  in  a  lake  or  not  that 
governs.14 

105.  Character  of  State  Ownership. — Where  a  lake  is  owned  by  a 
state  it  holds  the  submerged  lands  in  trust  for  public  use,  substantially 
the  same  as  submerged  lands  under  navigable  waters  at  common  law.1* 
It  has  no  proprietary  right  in  such  beds,  or  in  the  water  above  the 
same,  nor  in  the  fish  that  inhabit  such  water,  or  the  fowls  that  resort 
thereto,  or  the  ice  that  forms  thereon,  which  it  can  deal  in  by  sale  or 
otherwise.16  In  this  view  the  title  to  the  beds  of  the  lakes  and  ponds 
become  vested  in  it  at  the  instant  of  its  admission  into  the  Union,  in 
trust  for  the  benefit  of  its  people,  so  as  to  preserve  to  them  forever  the 
enjoyment  of  the  waters  of  such  lakes,  ponds  and  rivers  to  the  same 
extent  that  the  public  are  entitled  to  enjoy  tidal  waters  at  the  common 

10.  Bernot  v.  Morrison,  81  Wash.  L.R.A.  670. 

538,  143  Pac.  104,  Ann.  Cos.  1916D  14.  French-Glenn  live  Stock  Co.  v. 

290.  Springer,  185  U.  S.  47,  22  S.  Gt.  563, 

11.  Hardin  v.  Shedd,  190  U.  S.  508,  46  U.  S.  (L.  ed.)  800;  Illinois  Steel 
23  S.  Ct.  685,  47  U.  S.  (L.  ed.)  1156;  Co.  v.  Bilot,  109  Wis.  418,  84  N.  W. 
Bernot  ▼.  Morrison,   81  Wash.   538,  855,  85  N.  W.  402,  83  A.  S.  R.  905. 
143  Pac.  104,  Ann.  Cas.  1916D  290.  15.  Pewaukee  v.   Savoy,  103  Wis. 

12.  Illinois  Steel  Co.  v.  Bilot,  109  271,  79  N.  W.  436,  74  A.  S.  R.  859, 
Wis.  418,  84  N.  W.  855,  85  N.  W.  50  L.R.A.  836. 

402,  83  A.  S.  R.  905.  16.  Rossmiller  v.   State,  114  Wis. 

13.  Lamprey  v.  State,  52  Minn.  181,  169,  89  N.  W.  839,  91  A.  S.  R.  910,  58 
53  N.  W.  1139,  38  A.  S.  R.  541,  18  L.R.A.  93. 
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law.17  The  title  to  land  under  lakes  and  ponds  held  by  the  state  does 
not  change  by  reason  of  the  fact  that  such  lakes  or  ponds  are  artificially 
filled,  so  as  to  raise  the  land  above  the  surface  of  the  water.18  Where 
the  level  of  a  lake  has  been  raised  by  artificial  means  and  has  been 
maintained  at  its  new  height  for  upwards  of  twenty  years,  the  addi- 
tional lands  submerged  become  subject  to  state  ownership  as  fully  as 
those  under  the  lake  in  its  original  condition.19 

106.  Public  and  Riparian  Rights. — A  lake  and  its  bed,  the  title 
to  which  is  in  the  state,  are  free  to  .all  to  enter  on  any  part  thereof 
for  any  purpose  not  unlawful,  and  no  one  may  claim  any  privilege 
there  superior  to  others.  No  priority  of  right  to  any  particular  spot  or 
place  in  such  lake  bed  can  be  held  by  any  one  against  the  entry  by 
others. ed  However,  where  a  non-navigable  lake  is  privately  owned, 
neither  the  public,  nor  an  owner  of  adjacent  lands,  whose  title  extends 
only  to  the  margin  thereof,  has  any  right  to  go  on  the  water  or  to  take 
fish  therefrom.1  It  has  been  said  that  a  pond  is  an  entirety,  and  the 
whole  or  none  of  it  is  private  property ;  if  it  covers  the  soil  of  several 
owners  it  is  not  a  private  pond.*  And  certainly  one  who  owns  a  small 
portion  of  the  bed  of  an  inland  lake,  in  connection  with  its  bordering 
uplands,  does  not  have  the  right  to  use  the  whole  lake  for  fishing,  boat- 
ing and  like  purposes  in  common  with  the  other  owners.*  The  right 
to  use  water  on  adjoining  land  applies  as  well  to  the  water  of  a  lake, 
artificial  pond  or  slough  by  whatever  name  it  may  be  called,  as  a 
running  stream.4  Thus,  although  the  waters  and  bed  of  a  navigable 
lake  belong  to  the  state,  in  its  sovereign  capacity,  and  the  riparian 
patentee  takes  the  fee  only  to  the  water  line,  he  does  so  with  all  the 
rights  incident  to  riparian  ownership  on  navigable  waters.*  So,  a 
riparian  proprietor,  on  a  privately  owned  non-navigable  lake,  is  of 
right  entitled  to  the  use  of  the  water  therein  for  domestic  and  agricul- 
tural purposes  connected  with  the  adjacent  land  on  which  he  may 
reside  or  may  be  engaged  in  cultivating.9  And  as  a  permanent  pond 
or  lake  must  of  necessity  have  a  source  of  supply  even  if  that  source  is 

17.  Pewaukee  v.  Savoy,  103  Wis.  1.  Lembeck  v.  Nye,  47  Ohio  St.  336, 
271,  79  N.  W.  436,  74  A.  S.  R.  859,  24  N.  E.  686,  21  A.  S.  R.  828,  8 
50  L.B.A.  836;  Illinois  Steel  Co.  v.  L.R.A.  578. 

Bilot,  109  Wis.  418,  84  N.  W.  855,       2.  Note:  8  L.R.A.  578. 
85  N.  W.  402,  83  A.  S.  R.  905.  S.  Note :  L J&.A.1917B  786. 

18.  Illinois  Steel  Co.  v.  Bilot,  109  4.  Turner  v.  James  Canal  Co.,  155 
Wis.  418,  84  N.  W.  855,  85  N.  W.  Cal.  82,  99  Pac.  520,  132  A.  S.  R.  59, 
402,  83  A.  S.  R.  995.  17  Ann.   Cas.   823,  22  L.R.A.(N.S.) 

19.  Pewaukee  v.   Savoy,   103  Ww.  401. 

271,  79  N.  W.  436,  74  A-  S.  R.  859,       5.  Lamprey  v.  State,  52  Minn.  181, 

50  L.R.A.  836.  53  N.  W.  1139,  38  A-  S.  R.  541,  18 

20.  Sapp  v.  Frazier,  51  La.  Ann.  L.R.A.  670. 

1718,  26  So.  378,  72  A.  S.  R.  493 ;  6.  Lembeck  v.  Nye,  47  Ohio  St.  336, 

Sanborn  v.  People's  Ice  Co.,  82  Minn.  24  N.  E.  686,  21  A.  S.  R.  828,  8  L.RA. 

43,  84  N.  W.  641,  83  A,  S.  R,.  401,  ffT8. 

51  L.R.A.  829. 
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an  overflow  which  would  soon  disappear  by  seepage  and  evaporation, 
the  riparian  owners  have  a  right  to  the  reasonable  use  of  the  water  both 
for  domestic  purposes  and  for  irrigation.7  However,  the  doctrine  that 
a  shore  owner,  on  streams  navigable  in  fact  but  not  navigable  in  law, 
may  wharf  out  into  the  stream,  cannot  be  extended  to  a  shore  owner  on 
the  great  lakes,  for  the  reason  that,  in  the  former  case,  the  line  of  the 
,  riparian  owner  extends  to  the  center  thread  of  the  stream,  instead  of  to 
the  high  water  line  as  in  the  latter  case.  It  results  that  while  a  shore 
owner  may,  no  doubt,  erect  on  his  own  land  such  structures  as  may  be 
necessary  to  protect  his  land  from  erosion,  if  they  do  not  interfere  with 
navigation  he  has  no  right  to  intrude  on  the  lands  of  the  state,  without 
its  consent,  and  cannot,  therefore,  "wharf  out,  or  build  piers,  to  protect 
the  shore  of  his  land  from  erosion."  Such  a  pier,  if  erected,  constitutes 
a  purpresture  and  may  be  abated  on  suit  by  the  attorney  general.8  In 
some  states  the  common  law  doctrine  of  riparian  rights  is  unsuited  to 
the  conditions  prevailing  therein.  Rights  in  and  to  lakes  and  ponds  in 
these  jurisdictions  must  be  determined  by  the  application  of  the  prin- 
ciple of  prior  appropriations.9 

107.  Drainage;  Obstruction. — Riparian  owners  on  a  lake  have  a 
right  to  the  continuancy  of  the  lake  in  its  natural  condition.10  Thus, 
the  water  of  a  navigable  lake  cannot  be  withdrawn  below  the  original 
low  watermark  for  irrigation  purposes,  to  the  injury  of  a  riparian 
owner.11  Where  a  lake,  formed  by  surface  water,  is  situate  on  the 
lands  of  different  owners,  neither  can  drain  it  without  the  consent  of 
the  other.19  Mere  failure  to  object  to  the  construction  of  a  dam  and 
canal  which  will  affect  a  lake  on  one's  land  will  not  estop  him  from 
maintaining  an  action  for  injunction  in  case  the  lake  is  destroyed  by 
the  works,  where  there  is  nothing  to  show  that  he  knew  that  such 
would  be  the  result;  nor  is  the  fact  of  cultivating  land  left  'uncovered 
by  the  draining  of  a  lake  a  waiver  of  a  right  of  action  against  one  who 
wrongfully  does  the  draining.18  But  of  course  this  rule  is  subject  to 
modification  in  those  jurisdictions  wherein  the  doctrine  of  appropria- 
tion is  recognized.1*    And  it  has  been  held  that  the  inconvenience  to 

7.  Turner  v.  James  Canal  Co.,  155   33  L.R.A.  645. 

Cal.  82,  99  Pac.  520,  132  A.  S.  B.  59,  11.  Fernald  v.  Knox  Woolen  Co., 
17  Ann.  Cas.  823,  22  L.R.A.(N.S.)  82  Me.  48,  19  Atl.  93,  7  L.RA.  459; 
401.  Madson  v.  Spokane  Valley  Land,  etc., 

8.  Revell  v.  People,  177  111.  468.  Co.,  40  Wash.  414,  82  Pac  718,  6 
52  N.  E.  1052,  69  A,  S.  R.  257,  43  LJt.A.(N.S.)  257. 

L.R.A.  790.  12.  Schaefer  v.  Marthaler,  34  Minn. 

9.  Note:  8  L.R.A  578.  487,  26  N.  W.  726,  57  Am.  Rep.  73. 

10.  Watuppa  Reservoir  Co.  t.  Fall  13.  Madson  v.  Spokane  Valley 
River,  154  Mass.  305,  28  N.  E.  257,  Land,  etc.,  Co.,  40  Wash.  414,  82  Pac. 
13  L.R.A.  255;  Webster  v.  Harris,  111  718,  6  L.R.A.(N.S.)  257. 

Tenn.  668,  69  S.  W.  782,  59  L.RA.  14.  Madson  v.  Spokane  Valley 
324;  Priewe  v.  Wisconsin  State  Land,  Land,  etc.,  Co.,  40* Wash.  414,  82  Pac. 
etc.,  Co.,  93  Wis.  534,  67  N.  W.  918,   718,  6  L.R.A.(N.S.)  257.      • 
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owners  of  land  on  the  shore  of  a  public  lake  in  reaching  the  water 
because  of  the  act  of  the  state  in  authorizing  a  lowering  of  the  water 
level,  and  the  lessening  thereby  of  the  enjoyment  of  residences  on  or 
near  the  shore,  furnishes  no  legal  ground  of  complaint,  being  damnum 
absque  injuria.1*  Where  a  lake  is  normally  drained  by  a  creek  which 
forms  its  natural  outlet,  it  can  be  drained  only  by  that  outlet,  for  the 
owners  along  the  creek  have  a  legal  right  to  the  natural  flow  of  the 
waters  of  the  lake  through  it,  and  any  artificial  drain  would  deprive 
them  of  this  flow.16  Furthermore,  as  a  general  proposition,  the  pub- 
lic cannot,  after  granting  the  bed  of  the  outlet  of  a  pond  to  private 
owners,  use  the  water  in  the  pond  to  the  injury  of  such  owners,  with- 
out making  compensation  to  them,  although  it  retains  title  to  the  bed 
of  the  pond.17  It  is  the  duty  of  one  who  uses,  maintains,  and  controls 
a  ditch  for  the  purpose  of  lowering  the  waters  of  a  lake  or  pond  to  a 
navigable  river,  to  erect  and  maintain  a  dam  at  the  outlet  of  the  ditch 
for  the  purpose  of  lowering  the  waters  of  a  lake  or  pond  to  a  navigable 
river,  to  erect  and  maintain  a  dam  at  the  outlet  'of  the  ditch  sufficient 
to  prevent  the  flood  waters  of  the  river  from  entering  it  and  overflow- 
ing the  lands  owned  by  other  persons  adjacent  thereto.18  An  owner  of 
land  bordering  on  a  natural  lake  is  liable  to  another  owner  of  land  also 
bordering  oh  it  for  damage  to  the  latter  resulting  from  the  flooding  of 
his  land  caused  by  the  act  of  the  other  in  damming  up  the  outlet  of 
the  lake,  and  causing  the  lake  to  rise  to  a  greater  height  than  the 
natural  level.19  It  is  immaterial  that  the  outlet  is  not  a  running 
stream  in  the  usual  sense,  but  submerges  itself  and  Altera  through  a 
bed  of  gravel.20  However,  the  obstruction  of  the  outlet  of  a  lake  occar 
sioned  by  the  washing  down  of  its  banks  does  not  in  law  constitute 
a  nuisance,  unless  attributable  to  the  acts  or  agency  of  man.1 

Great  Ponds 

108.  In  General. — In  several  New  England  states  by  virtue  of  the 
ordinance  of  1647,  the  title  to  the  great  ponds,  which  may  be  defined 
as  ponds  covering  over  ten  acres,  is  vested  in  the  state.2  These  ponds 
the  state  owns  as  public  property,  in  trust  for  public  uses.  It  has  not 
only  the  jus  privatum,  the  ownership  of  the  soil,  but  also  the  jus  pub- 

15.  State  v.  Sunapee  Dam  Co.,  70  20.  Hebron  Gravel  Road  Co.  v. 
N.  H.  458,  50  Atl.  108,  59  L.R.A.  55.   Harvey,  90  Ind.  192,  46  Am.  Rep.  199. 

16.  Mohr  v.  Gault,  10  Wis.  513,  78       Note:  59  L.R.A.  820. 

Am.  Dec.  687.  1.  Mohr  v.  Gault,  10  Wis.  513,  78 

17.  Taggart  v.   Jaffrey,  75  N.  H.   Am.  Deo.  687. 

473,  76  Atl.  123,  139  A.  S.  R.  729,       2.  Auburn  v.  Union  Water  Power 

28  L.R.A.(N.S.)  1050.  Co.,  90  Me.  576,  38  Atl.  561,  38  L.R.A. 

18.  Christensen  v.  Omaha  Ice,  etc.,  188;  Watuppa  Reservoir  Co.  v.  Fall 
Co.,  92  Neb.  245,  138  N.  W.  141,  41  River,  147  Mass.  548,  18  N.  £.  465, 
L.R.A.(N.S.)  1221.  1  L.R.A.  466. 

18.  Note:  59  L.R.A.  820.  Note:  50  L.&A.  744. 
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licum  and  the  right  to  control  and  regulate  the  public  uses  to  which 
the  ponds  shall  be  applied.  The  littoral  proprietors  of  land  on  the 
ponds  have  no  peculiar  rights  in  the  soil  or  in  the  waters,  unless  it  be 
by  grant  from  the  legislature.1  As  these  ponds  are  public  property, 
the  state  may  undoubtedly  control  and  regulate  their  use  as  it  thinks 
proper.  But,  in  the  absence  of  legislative  authority,  no  individual  or 
corporation  can  lawfully  draw  down  the  water  of  a  great  natural  pond 
or  lake  below  its  natural  low  water  line.4  Title  to  ice  on  great  ponds 
is  in  the  public,  and  an  individual  cannot  appropriate  a  part  thereof  by 
scraping  the  snow  from  it,  and  setting  up  stakes,  so  as  to  maintain  his 
action  against  one  who,  five  days  thereafter,  began  to  cut  ice  from  the 
portion  of  the  pond  thus  staked  off.*  Of  course,  the  rights  in  a  great 
pond  which  had  been  appropriated  to  private  persons,  and  were  held 
by  them  as  private  property  at  the  time  the  ordinance  became  opera- 
tive, were  not  affected  thereby.6  If  a  pond  had  previously  been  granted 
to  a  town,  and  had  not  passed  to  a  private  person,  the  legal  title  re- 
mains in  the  town,  but  the  beneficial  right  is  in  the  public.7  Where  a 
statute  of  limitations  is  made  applicable  to  suits  by  the  commonwealth 
a  prescriptive  title  can  be  acquired  to  a  great  pond.8  However,  mere 
use  of  the  water  for  mill  privileges  is  not  so  adverse  to  the  rights  of  the 
public  to  the  water  that  it  will  ripen  into  a  title  which  cannot  be 
interfered  with  by  a  state  grant  to  a  city  of  the  right  to  use  the  water  for 
the  domestic  purposes  of  its  inhabitants.9  A  small,  rocky,  and  sterile 
island  in  a  great  pond  belongs  to  the  commonwealth  as  against  an 
intruder,  under  the  colonial  ordinance,  where  the  island  has  never 
been  conveyed  by  the  colony  or  commonwealth  to  the  town  or  any 
individual.10 

109.  Public  and  Riparian  Rights. — Each  grant  from  the  state  of 
land  on  a  great  pond  or  any  stream  flowing  therefrom  carries  with  it 
an  implied  reservation  of  the  paramount  rights  of  the  public,  unless 
the  terms  of  the  grant  exclude  such  reservation.11  Thus,  the  state 
can  constitutionally  authorize  a  city  or  town  to  use  the  waters  of  a 

3.  Fernald  v.  Knox  Woden  Co.,  7.  Atty.-Gen.  v.  Revere  Copper  Co., 
82  Me.  48,  19  Atl.  93,  7  L.RJL  459;  152  Mass.  444,  25  N.  E.  605,  9  Lit. A. 
Auburn  v.  Union  Water  Power  Co.,  90  510. 

Me.  576,  38  Atl.  561,  38  L.R.A.  188;  Note:  50  LJLA.  744. 

Butler  v.  Atty.-Gen.,  195  Mass.  79,  80  8.  Atty.-Gen.  v.  Revere  Copper  Co., 

N.  E.  688,  8  L.R.A.(N.S.)  1047.  152  Mass.  444,  25  N.  E.  605,  9  L.R.A. 

Note :  12  L.R.A.  633.  510. 

4.  Fernald  v.  Knox  Woolen  Co.,  82  9.  Auburn  v.  Union  Water  Power 
Me.  48,  19  Atl.  93,  7  L.R.A.  459.  Co.,  90  Me.  576,  38  Atl.  561,  38  L.RJL 

5.  People's  Ice  Co.  v.  Davenport,  188. 

149  Mass.  322,  21  N.  E.  385,  14  A.  S.       10.  Note:  35  L.R.A.(N.S.)  230. 
R.  425.    See  also  Ice,  vol.  14,  p.  3.  11.  Watuppa  Reservoir  Co.  v.  Fall 

6.  Watuppa  Reservoir  Co.  v.  Fall  River,  147  Mass.  548,  18  N.  E.  465,  1 
River,  154  Mass.  305,  28  N.  E.  257,  13  L.R.A.  466. 

L.R.A.  255. 
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pond  for  public  purposes  without  making  compensation  for  damages 
inflicted  on  the  owners  of  land  or  privileges  on  a  stream  flowing  from 
such  great  pond.18  Similarly,  the  rights  of  proprietors  owning  land 
either  on  a  great  pond  or  any  stream  flowing  from  it  are  subordinate  to 
the  paramount  rights  of  the  public  declared  by  the  ordinance  and  are 
not  regulated  by  the  common  law.18  Thus,  the  fact  that  a  corporation 
owns  land  bordering  on  one  of  the  great  ponds  does  not  authorize  it  to 
draw  the  water  therefrom  to  the  injury  of  the  public ;  and  a  charter 
power  to  "take  the  waters  of  great  pond"  merely  gives  the  right  to 
appropriate  waters  in  springs  and  streams  within  the  watershed  of 
the  pond  which  have  not  yet  reached  it.  This  is  true  even  though  the 
water  is  to  be  used  in  furnishing  a  water  supply  to  the  inhabitants  of 
the  township  and  the  corporation  was  created  to  furnish  such  a 
supply.14 

X.  Artificial  Bodies  op  Water 

General  Consideration* 

110.  In  General. — This  chapter  deals  with  the  general  principles 
applicable  to  all  artificial  bodies  of  water,  together  with  such  specific 
matters  as  are  not  treated  under  separate  heads,  an  enumeration  of 
which  may  be  found  in  the  note.1*  As  ordinarily  defined,  a  reservoir 
is  a  place  where  water  collects  naturally,  or  is  stored  for  use  when 
wanted,  as  to  supply  a  fountain,  a  canal,  or  a  city,  or  for  any  other 
purpose.  And  it  has  been  held  that  a  portion  of  a  gulch,  which,  by 
means  of  a  dam,  is  converted  into  a  section  of  an  irrigation  ditch,  in 
which  the  water  stands  over  a  large  area  in  places  of  considerable  depth 
and  the  connection  between  which  and  the  outlet  ditch  can  be  closed 
so  that  it  can  be  used  as  a  storage  place,  is  a  reservoir,  within  the  mean- 
ing of  a  statute  providing  that  owners  of  reservoirs  shall  be  liable  for 
leakage  therefrom.16  Where  no  one  can  tell  when  the  artificial  part, 
if  any,  of  a  watercourse  was  made,  and  there  has  been  a  flow  of  the 
stream  from  time  immemorial,  the  watercourse  must  be  deemed  a 

12.  Auburn  v.  Union  Water  Power  Mass.  478,  21  N..E.  761,  4  L.R.A.  272. 
Co.,  90  Me.  576,  38  Atl.  561,  38  L.B.A.       14.  Monatiquot     Haver     Mills     v. 

•  188;  Watnppa  Reservoir  Co.  v.  Fall  Braintree    Water    Supply    Co.,    149 

River,  147  Mass.  548,  18  N.  E.  465,  1  Mass.  478,  21  N.  E.  761,  4  L.R.A. 

L  JL  A  466.  272. 

Note:  50  L.R.A.  743.  15.  See    Canals,   vol.   4,   p.    446; 

13.  Auburn  v.  Union  Water  Power  Drains  and  Sewers,  vol.  9,  p.  614; 
Co.,  90  Me.  576,  38  Atl.  561,  38  L.R.A.  Irrigation,  vol.  15,  p.  442;  Watrr- 
188;  Watuppa  Reservoir  Co.  v.  Fall  works. 

River,  147  Mass.  548,  18  N.  E.  465,  1  16.  Howell  v.  Big  Horn  Basin  Colo- 
L.R.A.  466;  Monatiquot  River  Mills  nization  Co.,  14  Wyo.  14,  81  Pae.  785, 
v.  Braintree  Water  Supply  Co.,  149   1  L.BA.(N.S.)  596. 
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natural  stream  throughout.17  The  owner  of  land  on  both  sides  of  a 
non-navigable  natural  stream  of  water  may,  undoubtedly,  erect  a  dam 
to  create  power  to  operate  mills  and  machinery  or  to  create  a  pond  for 
other  purposes.18  He  cannot  do  this  so  as  to  interfere  with  the  right 
of  proprietors  of  lands  below  to  the  natural  flow  of  the  water,  nor  so  as 
to  throw  back  the  water  upon  the  lands  of  those  above  without  their 
consent;  but,  subject  to  these  limitations,  he  may  detain  the  water  by 
a  dam  so  as  to  create  an  artificial  pond  or  eplarge  a  natural  one,  and 
use  the  water  thus  stored  for  his  own  purposes.  He  may  -open  his 
gates  and  use  the  water  a  few  miles  below  as  well  as  at  the  outlet  of 
the  dam.  He  may  lease  or  grant  the  water  to  a  lower  riparian  pro- 
prietor, and  may  use  the  water  for  any  purpose,  provided  he  does  not 
thereby  interfere  with  the  rights  of  other  proprietors,  either  above  or 
below  him.  Such  a  dam  and  water  privilege,  with  its  incidental  rights, 
constitutes  property  favored  by  the  law»since  earliest  times.19 

111.  Increase  in  Flow  of  Stream. — As  a  general  proposition  there 
can  be  no  recovery  by  a  lower  riparian  owner  for  injuries  caused  by  an 
upper  owner's  enhancing  the  flow  of  surface  water  into  the  stream, 
and  to  that  extent  giving  the  stream  an  artificial  character.20  On  the 
contrary  surface  water  may  lawfully  be  collected  and  discharged  into 
a  stream,  although  the  effect  is  to  increase  the  flow  at  certain  times  and 
diminish  it  at  others.1  But  the  surface  water  must  not  be  discharged 
into  the  stream  beyond  its  natural  capacity,8  and  in  such  quantities 
that  the  stream  is  caused  to  overflow  its  banks  and  flood  the  land  of 
lower  proprietors.9  Furthermore,  it  has  been  said  that  drainage  water 
cannot  be  taken  out  of  its  natural  course  and  thrown  into  a  stream  into 
which  it  would  not  naturally  flow.4  And  the  upper  owner  cannot  turn 
water  from  another  stream  into  the  watercourse,  to  the  injury  of  the 
lower  proprietor.*  There  is  no  right  to  store  water  along  a  stream 
which  is  a  natural  highway  for  running  logs,  and  discharge  it  for  the 
purpose  of  aiding  a  drive,  so  as  to  increase  the  natural  volume  of  the 
stream  and  overflow  and  wash  away  the  banks  to  the  injury  of  riparian 
owners.6 

112.  Repairs;  Enjoyment  of  Rights;  Actions. — As  a  general  propo- 
sition the  owners   of  land  along  an  artificial   channel   which    is 

17.  Note:  50  L.R.A.  839.  Note:  41  L.R.A.  747. 

18.  De  Witt  v.  Bissell,  77  Conn.  530,       2.  McCormick  v.  Horan,  81  N.  T. 
60  Atl.  113,  69  L.R.A.  933;  McCal-   86,  37  Am.  Rep.  479. 

mont  v.  Whitaker,  3  Rawle  (Pa.)  84,       Note:  41  L.R.A.  747. 

23  Am.  Dec.  102.  8.  Noonan  v.  Albany,  79  N.  T.  470, 

19.  De  Witt  v.   Bissell,  77   Conn.  35  Am.  Rep.  540. 
•530,  60  Atl.  113,  69  L.R.A.  933.  Note:  41  L.RA.  747. 

20.  TiHotson  v.  Smith,  32  N.  H.  90,       4.  Note:  41  L.R.A.  747. 
64  Am.  Dec.  355.  5.  Note :  41  L.RA.  746. 

Note :  41  L.R.A.  746.  6.  Brewster  v.  J.,  etc.,  Rogers  Co., 

1.  Waffle  v.  New  York  Cent.  R.  Co.,  169  N.  Y.  73,  62  N.  E.  164,  58  LJR.A. 
53  N.  Y.  11,  13  Am.  Rep.  467.  495. 
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constructed  for  their  benefit,  will  be  under  obligation  to  make  the  nec- 
essary repairs  on  the  section  of  the  channel  within  their  respective 
premises,  unless  the  nature  and  uses  of  the  structure  are  such  as  to 
Tender  that  method  of  repairs  impracticable  and  unreasonable.7  How- 
ever, the  general  rule  that  an  owner  of  land  which  is  subject  to  an  ease- 
ment is  not  bound,  unless  by  virtue  of  some  agreement,  to  keep  the 
easement  in  repair,  or  to  be  at  any  expense  to  maintain  it,  applies  as 
well  to  water  rights  as  to  other  easements ;  and  this  is  true  although  the 
owner  of  the  right  is  a  public  corporation.8  Part  owners  of  a  water 
power  cannot  be  compelled  to  contribute  to  the  building  of  weirs  at  a 
large  expense  in  order  to  apportion  the  water,  or  of  improvements  not 
in  the  nature  of  repairs,  but  to  raige  the  level  of  the  water  to  facilitate 
its  apportionment.9  And  a  covenant  by  a  vendee  to  repair  a  ditch 
which  has  become  a  substitute  for  a  natural  watercourse  cannot  be  in- 
voked by  third  persons  who  may  profit  incidentally  by  its  enforce- 
ment10 The  owner  of  an  artificial  body  of  water  must  exercise  his 
rights  therein  in  a  reasonable  manner.  As  long  as  he  does  so,  injury  to 
others  is  damnum  absque  injuria.  But  he  cannot  exercise  his  rights  in 
an  unreasonable  way  or  with  a  deliberate  purpose  of  injuring  others.  If 
be  does  so  he  becomes  liable  for  the  damage  resulting.11  Thus,  the  own- 
er of  a  milldam  on  a  non-havigable  stream,  who  does  not  own  the  bed 
of  the  stream  above  the  dam,  has  no  interest  in  the  ice  formed  on  it, 
and  where  he  maliciously  and  unnecessarily  draws  down  the  pond  ahd 
destroys  the  ice  field,  he  is  liable  in  damages  to  the  riparian  owner  who 
owns  the  land  under  the  pond.1*  However,#the  owner  of  property  bor- 
dering on  a  mill  pond  cannot  enjoin  the  owner  of  the  dam  and  water 
privilege  from  drawing  the  water  down  to  its  natural  level  when  it 
becomes  necessary  for  the  utilization  of  the  power,  although  a  portion 
of  the  bottom  of  the  pond  is  thereby  uncovered  and  exposed  to  the  sun, 
rendering  it  unhealthful  and  injurious  to  the  abutting  owner.18  The 
mere  circumstance  that  the  owner  of  a  dam  and  pond  on  a  flowing 
stream  has  no  facilities  for  using  the  power  created  thereby  does  not 
prevent  his  recovery  of  substantial  damages  from  one  who  wrongfully 
withdraws  water  from  the  pond  to  the  injury  of  the  power.  In  fact 
in  such  a  case  the  measure  of  damages  is  the  market  value  of  the 

7.  Note:  50  L.R.A.  837.  11.  Whitney     v.    Wheeler     Cotton 

8.  Bellevne  v.  Daly,  14  Idaho  645,  Mills,  151  Mass.  396,  24  N.  E.  774,  7 
94  Pac.  1036,  125  A.  8.  R.  179,  14  L.R.A.  613  and  note;  Lapham  v.  Cur- 
Ann.  Cas.  1136,  15  L.R.A.(N.S.)  992  tis,  5  Vt.  371, 26  Am.  Deo.  310. 

and  note.  Notes:  27  Am.  Deo.  318;  41  L.R.A. 

9.  Brown  ▼.  Cooper,  98  la.  444.  67   743;  7  L.R.A.(N.S.)  289. 

N.  W.  378,  6  A.  S.  R.  190,  33  L.R. A.  12.  Stevens  v.  Kelly,  78  Me.  445,  6 

61.  Atl.  868,  57  Am.  Rep.  813. 

10.  Case  v.  Hoffman,  100  Wis.  314,  13.  De  Witt  v.  Bissell,  77  Conn.  530, 
72  N.  W.  390,  74  N.  W.  220,  75  N.  W.  60  Atl.  113,  69  L.R.A.  933. 

045,  44  L.R. A.  728. 
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power  actually  taken.14    Ordinarily,  the  right  to  a  waterpower  is  not 
lost  by  nonuse.1* 

Ponding  Back  Water  on.  Upper  Proprietor 

113.  Right  of  Riparian  Owner  to  Fall  of  Stream. — Among  the 
rights'  of  a  riparian  owner  on  a  watercourse  is  that  of  enjoying  the 
natural  fall  of  the  stream  as  it  flows  through  his  property  to  the  full 
extent  to  which  it  may  be  made  available  within  the  limits  of  his 
boundaries.1*  This  is  a  natural  right,  and  depends  solely  on  owner- 
ship of  the  banks  of  the  stream,  regardless  of  whether  any  use  has  been 
made  of  it  or  not.17  Of  course  in  order  to  determine  the  exact  limits 
of  his  right  in  practice  it  is  necessary  to  decide  what  is  the  natural  state 
of  the  stream.  One  rule  in  this  connection  regards  the  natural  state 
of  a  stream  as  that  condition  in  which  the  stream  is,  under  the  ordi- 
nary operation  of  the  physical  laws  which  affect  it.  This  may  be  dif- 
ferent at  different  seasons  of  the  year,  and  yet  be  ordinary  by  the  recur- 
rence of  the  same  condition  about  the  same  season  every  year.  Else- 
where, however,  it  has  been  ruled  that  the  natural  state  of  the  stream 
signifies  the  stage  of  water  that  ordinarily  flows  in  the  Spring  or  other 
seasons  of  the  year  when  the  stream  stands  at  the  highest  water  mark, 
and  not  that  which  continues  for  the  longest  time  in  ordinary  sea- 
sons.18 However,  regardless  of  the  test  adopted  for  the  determination 
of  the  natural  state  of  the  stream,  it  is  obvious  from  the  foregoing 
that  one  riparian  owner  has  no  right  to  dam  the  water  of  a  stream  in 
such  a  manner  and  to  such  an  extent  as  to  raise  the  level  of  the  stream 
on  the  lands  of  other  riparian  owners  to  a  point  higher  than  it  is  in  its 
natural  state.  If  this  is  done,  the  other  riparian  owners  suffer  wrong 
for  which  an  action  will  lie.19  Legislative  authority  to  erect  the  lower 
mill  will  not  alter  the  rule.20  Of  course,  a  riparian  owner  may 
use  the  water  power  to  the  full  extent  of  the  stream  by  ponding  the 
water  back  as  far  as  possibly  can  be  done  without  invading  the  rights 
of  the  upper  proprietor,  but  in  so  doing  he  must  allow  for  the  floods  to 

14.  Green  Bay,  etc.,  Canal  Go.  v.  19.  Stout  v.  McAdams,  3  111*  68, 
Kaukauna  Water  Power  Co.,  112  Wis.  33  Am.  Dec.  441;  Kray  v.  Muggli,  77 
323,  87  N.  W.  864,  62  L.BJL  579  and  Minn.  231,  79  N.  W.  964,  1026,  1064, 
note.  45  L.B.A.  218;  Brown  v.  Bowen,  30 

15.  Bowles  v.  Minot,  82  Vt.  344,  73  N.  7.  519,  86  Am.  Dee.  406;  Omelvanv 
Atl.  1025,  137  A.  S.  B.  1010.  v.  Jaggew,  2  Hill  L.  (S.  C.)  634,  27 

16.  McCalmont  v.  Whitaker,  8  Am.  Dec  417;  MoCalmont  v.  Whit- 
Rawle  (Pa.)  84,  23  Am.  Dee.  102.  aker,  3  Bawle  (Pa.)  84,  23  Am.  Dee. 

Notes:  41  L.B.A.  749;  59  LJB.A.  102. 

817.  Notes:    41    L.B.A.    749,    750;    59 

17.  Note:  59  hJRJL  821.  KB. A.  818,  847. 

18.  Notes:  43  Am.  Dee.  278;  59  20.  Lee  v.  Pembroke  Iron  Co.,  67 
L.B.A.  818,  876,  wherein  many  eases  Me.  481,  2  Am.  Bep.  59. 

bearing  on  this  subject  and  cognate       Note:  41  L.B.A.  749. 
points  are  set  forth. 
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be  expected  in  the  ordinary  course  of  events.  However,  he  is  not  lia- 
ble for  damages  caused  by  extraordinary  floods  which  are  not  to  be 
expected  even  though  his  dam  contributed  to  the  injury.1  Generally, 
all  persons  who  cause  the  flooding  of  lands  of  another  are  liable  there- 
for. In  some  cases  this  liability  may  extend  to  a  former  owner  of  a 
dam  even  as  to  damages  caused  by  the  continuance  of  a  claim.  Ordi- 
narily, a  purchaser  of  the  property  continuing  the  flooding  without 
notice  or  knowledge  that  he  is  invading  rights  of  others  is  not  liable 
therefor.* 

114.  Necessity  of  Actual  Injury. — The  mere  erection  of  a  dam,  with 
the  usual  waste  gates,  by  which  a  mill  owner  is  enabled  to  pond  the 
water,  furnishes  no  ground  of  action  against  him,  or  any  agent  en- 
gaged in  superintending  the  erection  of  the  dam;  but  it  is  its  subse- 
quent control  and  management  which  gives  rise  to  liability  for  damage 
done.  This  principle  seems  almost  too  obvious  to  need  elucidation.* 
However,  some  courts  have  deduced  therefrom  the  further  rule  that,  in 
order  to  give  the  upper  proprietor  a  right  to  relief,  some  injury  to  him 
must  be  shown,4  however  small.5  Of  course,  the  rule  that  an  upper 
riparian  owner  suffers  an  actionable  wrong  when  the  level  of  the 
stream  on  his  lands  is  raised  above  its  normal  level  by  a  dam  erected 
by  a  lower  owner  has  undoubted  application  where  the  ponding  back, 
in  addition  to  infringing  on  a  theoretical  right,  inflicts  actual  dam- 
age,6 as  in  the  case  where  lands  are  flooded,  drainage  interfered  with, 
a  ford  rendered  impassable  or  the  operation  of  a  mill  impeded.7  The 
majority  view  utterly  repudiates  the  doctrine  that  an  upper  owner 
must  show  some  actual  damage  before  he  can  maintain  his  action.  It 
is  considered  that  the  injury  is  shown  as  soon  as  it  appears  that  the 
water  is  backed  over  the  line.8  Certainly  the  upper  proprietor  has  a 
right  to  protect  himself  from  the  acquisition  of  prescriptive  rights  at 
least,  and  that  right  is  not  diminished  by  the  fact  that  he  has  no  pres- 
ent use  for  his  rights  to  their  full  extent.9  So,  the  fact  that  the  owner 
of  a  water  privilege  is  not  applying  it  to  any  useful  purpose  does  not 
deprive  him  of  the  right  to  restrain  a  lower  proprietor  from  damming 
back  the  water  to  the  injury  of  such  water  right.10    And  a  reversioner 

1.  Notes:  41  L.R.A.  750;  59  L.R.A.  Am.  Dec.  731;  Tillotson  v.  Smith,  32 
876.  N.  H.  90,  64  Am.  Dec.  355;  Ripka  v. 

2.  Note:  99  L.R.A.  853.  Sergeant,  7  Watts  &  S.  (Pa.)   9,  42 

3.  Note:  59  L.R.A.  821.  Am.  Dec.  214. 

4.  Garrett   v.    McKie,   1    Rich.   L.  Notes:   41  L.R.A.  756;  59  L.R.A. 
(S.  C.)  445,  44  Am.  Dec.  263.  822. 

Notes :  41  L.R. A.  755 ;  59  L.R.A.  And  see  generally,  Damages,  vol.  8, 

821.  p.  423  et  seq. 

5.  Note:  59  L.R.A.  819.  9.  Note:  59  L.R.A.  822. 

6.  Allen  v.  Stowell,  145  Cal.  666,  10.  Hatch  v.  Dwight,  17  Mass.  289, 
79  Pac.  371, 104  A.  S.  R.  80,  68  L.R.A.  9  Am.  Dec.  145. 

223.  Notes:   41  L.R.A.  758;  59  L.R.A. 

7.  Note :  59  L.R. A.  819.  819,  823. 
k    8.  Wright  v.  Moore,  38  Ala.  593,  82 
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may  maintain  an  action  for  the  throwing  back  of  water  on  his  free* 
hold  by  a  dam,  although  there  is  no  immediate  and  visible  injury.11 
115.*  Legislative  Authority. — The  creation  and  improvement  of 
water  power  in  the  streams  and  waters  of  the  country  are  regarded  by 
some  courts  as  a  matter  of  such  general  public  advantage  as  to  be  tan- 
tamount to  a  public  use  for  which  private  property  may  be  taken  on 
payment  of  compensation.18  Accordingly,  it  has  been  held  in  a  num- 
ber of  instances  that  the  flowage  of  land  of  another  by  a  dam  to  create 
a  water  power  for  mechanical  and  manufacturing  purposes  is  for  a 
public  use,  justifying  the  exercise  of  the  right  of  eminent  domain.18 
Jn  like  manner  it  has  been  ruled  that  a  statute  authorizing  lands  to  be 
flowed  by  raising  a  pond  for  the  culture  of  useful  fishes  is  not  unconsti- 
tutional on  the  ground  that  the  land  is  taken  for  mere  private  use, 
although  the  object  of  the  owner  of  the  pond  is  merely  to  secure  his 
own  pleasure  and  profit.14  Certainly,  when  a  legislative  grant  of 
authority  to  flow  lands  contains  a  condition  that  the  grantee  shall  pay 
more  than  the  value  of  the  property  taken  under  the  power,  the 
grantee,  accepting  the  grant  and  exercising  the  power,  cannot  question 
the  constitutionality  of  the  condition,16  nor  can  he  defeat  liability  by 
insisting  that  more  land  has  been  overflowed  than  is  absolutely  nec- 
essary to  carry  out  such  purposes.16  In  some  states  a  distinction  is 
drawn  between  cases  in  which  the  power  developed  becomes  a  public 
utility  and  those  in  which  it  is  sought  to  develop  power  for  private 
use,  the  position  being  taken  that  a  statute  authorizing  the  condemna- 
tion of  lands  needed  for  flowage  is  constitutional  in  the  first  case  but 
void  in  the  second.17  Thus,  the  generation  of  electricity  by  water 
power  for  the  operation  of  a  railroad  is  not  a  public  use  for  which  prop- 
erty may  be  taken  by  eminent  domain,  where  there  is  nothing  which 
binds  the  petitioner  to  serve  the  railroad,  or  to  give  equal  advantages 
to  all.18  A  state  statute  authorizing  the  flowing  of  lands  belonging  to 
others  on  payment  of  damages  to  them  for  the  land  flowed  does  not 
deprive  them  of  their  property  without  due  process  of  law  in  violation 
of  the  fourteenth  amendment  of  the  United  States  constitution.19 

11.  Ripka  v.  Sergeant,  7  Watts  &  16.  Charnley  v.  Shawano  Water 
S.  (Pa.)  11,  42  Am.  Dec.  214.  Tower,  etc.,  Co.,  109  Wis.  563,  85  N. 

Note:  41  L.R.A.  758.  W.  507,  53  L.R.A.  895. 

See  generally,  Reversions,  vol.  23,  17.  Minnesota   Canal,   etc.,   Co.   ▼. 

p.  1106  et  seq.  .  Koochiching  Co.,  97  Minn.  429, 107  N. 

12.  Note:  59  L.R.A..825.  And  see  W.  405,  7  Ann.  Cos.  1182,  5  L.R.A. 
Eminent  Domain,  vol.  10,  pp.  54-55.  (N.S.)  638;  Avery  v.  Vermont  Elee- 

13.  Allaby  v.  Manston  Electric  trie  Co.,  75  Vt.  235,  54  AtL  179,  98 
Service  Co.,  135  Wis.  345,  116  N.  W.  A.  S.  R.  818,  59  LJt.A.  817  and  note. 
4>  16  L.R.A.(N.S.)  420.  Note:  14  LJUL  487. 

Note:  14  L.R.A.  488.  18.  Avery  v.  Vermont  Electric  Co., 

14.  Turner  v.  Nye,  154  Mass.  579,  75  Vt.  235,  54  Atl.  179,  98  A.  S.  R» 
.28  N.  E.  1048, 14  L.R.A.  487,  818,  59  L.R.A.  817. 

15.  Note:  59  L.R.A.  824.  19.  Head  v.  Amoskeag  Mfg.   Co- 
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Undoubtedly,  injuries  by  backing  water  on  an  upper  riparian  owner 
are  embraced  within  constitutional  inhibitions  against  taking  property 
by  legislative  authority  without  making  compensation,  and  legislative 
authority  for  doing  so  must  always  make  provision  for  compensation  to 
the  upper  owner.  This  is  true  although  by  ponding  the  water  back 
the  stream  is  made  suitable  for  uses  to  which  it  could  not  otherwise  be 
put.80  Furthermore  to  constitute  a  taking  of  overflowed  lands  for 
public  use,  entitling  the  owner  thereof  to  compensation  under  consti- 
tutional provisions,  it  is  not  necessary  that  the  land  should  be  abso- 
lutely appropriated,  nor  that  the  owner  be  permanently  deprived  of 
the  use  of  it ;  the  serious  and  direct  interruption  of  the  use  of  land  is 
sufficient1  By  condemnation  proceedings  to  overflow  land  one  does 
not  obtain  a  title  in  fee  to  the  land  overflowed.8  Legislative  authority 
to  erect  and  maintain  a  dam  will  not  ordinarily  be  construed  to  author- 
ize the  ponding  back  of  water  on  upper  riparian  owners.8  A  right  to 
flow  lands  obtained  by  condemnation  may  be  lost  by  abandonment  or 
nonuse  for  an  unreasonable  length  of  time.  Whether  the  nonuser  has 
continued  for  an  unreasonable  period  in  a  particular  case  will  be  ascer- 
tained from  the  surrounding  facts  and  circumstances.  No  arbitrary % 
rule  can  safely  be  followed.4 

1 16.  Mill  Acts  Generally. — In  several  states  so-called  mill  acts  have 
been  passed  which  authorize  the  maintenance  of  a  dam  to  raise  a  head 
of  water,  although  its  effect  will  be  to  overflow  the  undeveloped  right 
of  another  proprietor.*  In  sustaining  those  acts  the  view  is  generally 
taken  that  the  right  granted  is  not  a  right  to  take  and  use  the  land  of 
the  proprietor  above  against  his  will,  but  it  is  an  authority  to  a  riparian 
owner  to  use  his  own  land  and  water  privilege  to  his  own  advantage  and 
for  the  benefit  of  the  community.  It  is  a  provision  by  law  for  regulat- 
ing the  rights  of  proprietors  on  one  and  the  same  stream  from  its  rise 
to  its  outlet,  in  a  manner  best  calculated,  on  the  whole,  to  promote  and 
secure  their  common  rights  in  it.6  It  results  that  the  flowing  back 
of  water  by  a  prior  appropriator  on  an  unappropriated  mill  site  above 

113  U.  S.  9,  5  S.  Ct.  441,  28  U.  S.  Note:  59  L.R.A.  823  et  seq. 

(L.  ed.)  889.  4.  Gross  v.  Jones,  85  Neb.  77,  122 

Note:14L.R.A.  488.  N.  W.  681,  32  L.R.A.(N.S.)   47  and 

20.  Avery  v.  Vermont  Electric  Co.,  note. 

75  Vt.  235,  54  Atl.  179,  98  A.  S.  R.  5.  Cary  v.  Daniels,  8  Mete.  (Mass.) 

818,  59  L.ft.A.  817  and  note.  466,  41  Am.  Dec.  532. 

1.  Payne  v.  Kansas  City,  etc.,  R.  Notes:  43  Am.  Dec.  276;  14  L.R.A. 
Co.,  112   Mo.   6,  20   S.  W.   322,   17  487;  30  L.R.A.  668. 

L.1R.A.  628.  6.  Head  v.  Amoskeag  Mfg.  Co.,  113 

Note:  59  L.R.A.  824.  U.  S.  9,  5  S.  Ct.  441,  28  U.  S.  (L.  ed.) 

2.  Note:  32  L.R.A.(N.S.)  47.  889. 

3.  Lee  v.  Pembroke  Iron  Co.,  57  Me.       Notes:   14  L.R.A.  488;  41  L.R.A. 
48,  2  Am.  Rep.  59;  Crittenden  v.  Wil-  758;  59  L.R.A.  825. 

son,  5  Cow.  (N.  Y.)  165, 15  Am.  Dec.       See  also  Eminent  Domain,  vol.  10, 
462.  pp.  54-55. 
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him  is  damnum  absque  injuria,  for  which  no  recovery  can  be  had 
either  at  common  law  or  under  the  mill  acts.  No  private  property  or 
right  in  the  nature  of  property  is  taken,  either  for  public  or  private 
use.7  So,  the  miller  may  maintain  his  dam  against  riparian  owners 
below  him  whose  mill  privileges  are  impaired  thereby.8  But  of  course 
the  owner  of  a  mill  site  on  which  a  mill  formerly  stood,  if  he  has  not 
abandoned  his  site,  can  recover  against  a  lower  mill  owner  flowing 
back  the  water  on  him  so  as  to  render  his  site  worthless.0  The  mere 
temporary  destruction  of  the  prior  dam,  without  an  intent  to  abandon, 
does  not  constitute  an  abandonment  so  as  to  defeat  the  prior  right1* 
In  some  jurisdictions  mill  acts  have  been  expressly  held  unconstitu- 
tional.11 Elsewhere  the  acts  are  sustained  only  where  the  mills  created 
are  bound  to  serve  the  public.18 

117.  Rights  under  Mill  Act;  Mill  as  Public  Purpose. — The  superior- 
ity of  right  given  by  prior  appropriation  under  a  mill  act  exists  only 
to  the  extent  of  actual  appropriation  and  use,  and  the  unappropriated 
residue  may  be  the  subject  of  a  new  appropriation,  either  by  the  first 
'appropriator  or  by  other  riparian  proprietors.  Another  proprietor  may 
therefore  appropriate  the  unappropriated  residue,  even  to  the  extent 
of  flowing  back  the  water  into  the  prior  appropriator's  raceway,  if  the 
latter's  wheel  is  not  thereby  obstructed  or  his  mill  is  not  otherwise 
injured.  And  after  the  appropriation  by  another  of  an  unappro- 
priated surplus,  his  rights  become  exclusive  as  to  that  against  the  prior 
appropriator,  and  the  latter  cannot,  by  changing  the  bed  of  the  stream 
on  his  own  land,  appropriate  any  additional  power.1*  It  is  settled 
also,  that  in  order  to  confer  an  exclusive  right  by  prior  appropriation, 
it  must  be  reasonable.  This  would  seem  to  assimilate  the  rule  very 
closely  to  that  obtaining  in  other  states.  Indeed,  the  later  decisions 
have  so  limited  the  doctrine  of  prior  appropriation  as  to  make  it 
exceedingly  difficult  to  discover  any  substantial  difference  between  it 
and  the  common  law  rule  of  equality  among  riparian  proprietors.14 
It  is  not  unreasonable  for  a  mill  owner,  if  his  own  interest  requires  it, 
to  use  the  water  of  the  stream  in  his  business,  nights  as  well  ad  days,  so 
long  as  he  leaves  the  natural  flow  of  the  water  unobstructed  and  un- 
diminished during  the  ordinary  working  hours  of  the  day;  and  this 

7.  Notes:  30  L.R.A.  669 ;59  L.R.A.    (N.S.)    638;  Harding  v.  Goodlett,  3 
826.  Yerg.   (Tenn.)  41,  24  Ami  Dec  546. 

8.  Cary  v.  Daniels,  8  Mete.  (Mass.)       Note:  14  L.R.A.  487. 

466,  41  Am.  Dec.  532.  13.  Cary  v.  Daniels,  8  Mete.  (Mass.) 

Note :  43  Am.  Dec.  277.  466,  41  Am.  Dec.  532. 

9.  Hatch  v.  Dwight,  17  Mass.  289,       Note:  43  Am.  Dec.  277. 

9  Am.  Dec.  145.  14.  Whitney    v.     Wheeler     Cotton 

10.  Note:  43  Am.  Dec.  279.  Mills,  151  Mass.  396,  24  N.  E.  774,  7 

11.  Note:  14  L.R.A.  487.  L.RJL  613;  Mason  v.  Whitney,  193 

12.  Minnesota    Canal,    etc.,    Co.    v.  Mass.  152,  78  N.  E.  881,  18  A.  S.  R. 
Koochiching  Co.,  97  Minn.  429,  107  488,  7  L.R.A.(N.S.)  289. 

N.  W.  405,  7  Ann.  Cas.  1182,  5  L.R.A.       Note:  43  Am.  Dec.  277. 
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is  true  although  those  using  the  water  above  him  send  down  most  of 
it  during  the  daytime.11  It  is  to  be  noted  that  the  cases  in  which 
these  views  have  been  laid  down  are  of  little  value  as  general  author- 
ities, for  they  are  predicated  on  conditions  which  are  not  of  general 
prevalence  in  the  country,  and  they  were  adopted  chiefly  before  the 
formation  of  the  first  state  constitutions.16  However,  some  courts  in 
sustaining  mill  acts  have  held  that  the  flowing  of  lands  is  a 
deprivation  of  property  and  that  the  establishment  of  power  for 
manufacturing  purposes  is  a  public  use.17  Unless  that  view  is 
adopted,  it  is  submitted,  similar  acts  must  be  declared  unconsti- 
tutional in  every  state  where  the  constitution  prevents  the  taking 
of  private  property  for  private  use  expressly,  and  also  in  those  where 
it  is  held  to  do  so  by  implication.  In  those  states  the  question  must 
recur,  whether  or  not  taking  for  mill  purposes  is  for.  a  public  use, 
unless  the  startling  position,  wholly  opposed  to  the  settled  law, 
is  taken  that  the  flowing  does  not  constitute  a  deprivation  of 
property.  The  latter  alternative,  of  course,  assumes  that  the  land  goes 
with  the  stream,  instead  of  the  stream  with  the  land,  and  gives  the 
riparian  owners  a  joint  interest  in  the  land  because  of  their  peculiar 
rights  in  the  water.18 

118.  Improvement  of  Navigation. — Undoubtedly,  the  rights  of  a 
riparian  owner  in  a  navigable  stream  are  subordinate  to  those  of  the 
public  to  make  use  of  the  stream  for  the  purposes  of  navigation ;  and 
ordinarily  the  riparian  owner  cannot  complain  of  any  improvement 
in  the  interests  of  navigation  which  raises  the  level  of  the  stream  in 
its  channel  without  causing  the  overflow  of  adjacent  lands.  However, 
the  bed  of  navigable  waters  does  not  include  low  lands  which,  although 
subject  to  frequent  overflow,  are  yet  valuable;  and  the  state  has  no 
right,  even  in  aid  of  navigation,  to  raise  the  water  by  artificial  means, 
so  as  to  injure  or  destroy  such  lands,  without  making  compensation.10 
Thus,  while  it  was  formerly  held  that  the  rights  of  a  riparian  owner 
in  the  ebb  and  flow  of  the  tide  in  a  navigable  river  are  subordinate  to 
the  government's  control  of  the  waters  for  the  purpose  of  navigation, 
and  that  the  confinement  of  the  waters  for  the  purposes  of  scouring  and 
deepening  the  channel,  whereby  canals  and  ditches  used  to  drain  fields 
are  flooded  and  rendered  unavailable,  is  damnum  absque  injuria,20 
yet  subsequent  cases  hold  that  land  flooded  by  a  government  dam  so 
as  to  be  unfitted  for  cultivation  is  taken  for  public  purposes,  and  com- 
pensation must  be  made  therefor,  although  no  part  of  the  property  is 
actually  occupied  by  the  government1    And  a  plantation  is  taken  by 

15.  Mason  v.  Whitney,  193  Mass.       18.  Note:    59  L.R.A.  826. 
152,  78  N.  E.  881,  18  A.  S.  R.  488,  7       19.  Note:  59  L.R.A.  826. 

L.R.A.  289.  20.  Mills  v.  United  States,  46  Fed. 

16.  Note:  59  L.R.A.  825.  738, 12  L.R.A.  673. 

17.  Notes:  14  L.RA.  487;  59  L.R.A.       1.  Note:  59  Lit. A  827. 
825. 
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in*  gjvtittJB&iit  in  the  exercise  of  its  power  of  eminent  domain,  so 
inn  n*t  twiner  is  entitled  to  compensation  therefor,  where,  in  improv- 
ing lit  ravigation  of  a  river  on  which  the  plantation  lies,  the  level  of 
tht  %'masc  is  raised  so  that  the  plantation  is  flooded,  drainage  rendered 
*iH**«*iWe.  and  the  property  rendered  valueless.* 

U<  Remedies  for  Flowing. — The  forms  of  relief  open  to  one  whose 
wui  ttac>  been  wrongfully  flowed  are  quite  varied.  Thus,  removal  of 
^*  obstruction  may  in  some  cases  be  permitted,  and  for  this  purpose 
Ute  upper  proprietor  may  enter  on  the  land  of  the  lower  proprietor 
aad  remove  enough  of  his  dam  to  let  the  water  run  off  from  his  prop- 
erty.* A  statute  authorizing  the  erection  of  a  dam  does  not  take  away 
th*  right  of  an  upper  riparian  owner  who  is  injured  by  the  back  water 
therefrom,  to  abate  it  as  a  nuisance  by  tearing  it  down.4  'However, 
upper  riparian  owners  on  whose  land  water  is  backed  by  a  dam  of  the 
lower  proprietor  have  no  right  to  divert  the  water  from  the  stream 
by  means  of  a  ditch,  and  carry  it  on  the  land  of  the  lower  proprietor 
for  the  purpose  of  removing  the  injury.*  Of  course,  the  creation  of  a 
pond,  even  on  one's  own  property,  may  constitute  a  public  nuisance 
which  will  entitle  the  public  authorities  to  take  steps  to  abate,  or  will 
authorize  an  action  on  the  part  of  an  individual  who  is  specially  in-. 
jured  by  it.6  And  it  has  been  held  that  a  dam  which  causes  water  to 
back  up  on  the  premises  of  another  creates  a  temporary  nuisance  and 
not  a  permanent  one,  and  that  every  continuance  of  the  nuisance  is  a 
new  nuisance  for  which  a  separate  action  may  be  maintained.7  Upper 
riparian  owners  whose  lands  will  be  injured  by  the  maintenance  of  a 
dam  lower  down  the  stream  may  join  in  a  bill  in  equity  to  abate  the 
dam.8  Equitable  relief  is  sometimes  refused,  though,  because  not 
sought  in  proper  form.  Thus,  although  there  is  authority  to  the  con- 
trary,9 in  some  jurisdictions  equity  will  not  interfere  to  prevent  the 
backing  of  water  by  a  milldam  on  a  mill  right  until  the  right  has  been 
established  at  common  law.  But  the  fact  that  the  complainant  has  not 
established  his  right  at  law  is  no  ground  for  demurrer  to  the  bilL10 
On  familiar  principles  relief  will  also  be  refused  where  it  would  be 
inequitable.    Injunction  will  not  be  issued  for  trivial  injury.11    As  a 

2.  United  States  v.  Lynah,  188  U.  S.       6.  Ireland  v.  Bowman,  130  Ky.  153, 
445,  23  S.  Ct.  349,  47  U.  S.  (L.  ed.)    113  S.  W.  56,  17  Ann.  Cas.  786. 
639.  Note:  59  L.R.A.  849. 

Note :  59  L.R.A.  828.  7.  Note :  10  Ann.  Cas.  186. 

3.  Heath  v.  Williams,  25  Me.  209,       8.  Cloyes    ▼.    Middlebury    Blectrio 
43  Am.  Dec.  265.  Co.,   80    Vt  109,   66   AtL   1039,   11 

Notes:  41  L.RA.  754;  59  L.RA.  L.R.A.(N.S.)  693. 
149,  888.  9.  Cloyes    v.    Middlebury    Electric 

4.  Note:  59  L.R.A.  823,  880.  Co.,  80  Vt.  109,  66  AtL  1039, 11 LAA- 

5.  Wright  v.  Moore,  38  Ala.  593,  82   (N.S.)  693. 

Am.  Dec.  731.  10.  Note:  41  L.R.A.  759. 

Note :  41  L.RA.  755.  11.  Sheffield  Car  Co.  t.  Constantine 
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general  proposition  if  the  structure  causing  lands  to  be  overflowed  is 
permanent,  so  that  the  flooding  of  the  land  may  also  be  considered  as 
permanent,  the  measure  of  damages  is  the  difference  in  the  value  of 
the  property  with  and  without  the  flowage ;  but  if  the  injury  is  tem- 
porary, the  measure  of  damages  is  not  the  depreciation  of  the  property, 
unless  land  is  actually  washed  away  or  destroyed,  but  the  loss  of  rental 
value.19  However,  it  has  been  held  that  the  measure  of  damages  for 
the  occasional  flooding  of  land  is  the  difference  between  the  fair  market 
value  of  the  land  immediately  before  an  injury  and  its  fair  market 
value  immediately  thereafter.11  Undoubtedly  a  landowner  has  the 
duty  to  protect  his  crops  from  injury  by  flowage  if  he  can  do  so  by 
ordinary  effort  and  care,  or  at  a  moderate  expense;  he  must  make  rea- 
sonable efforts  to  avoid  or  reduce  damages  to  his  crop.14 

Rights  in  Artificial  Condition 

120.  Generally. — As  between  individuals,  there  seems  to  be  no 
doubt  but  that  rights  may  be  acquired  in  an  artificial  condition  of  a 
body  of  water  in  the  same  way  that  they  can  be  acquired  in  real  prop- 
erty generally.  This  may  be  by  contract,  by  grant,  express  or  implied, 
which,  of  course,  includes  prescription,  and  by  dedication.1*  Thus 
there  can  be  no  question  but  that  an  express  grant  could  create  rights 
in  an  artificial  condition  of  a  body  of  water.  Such  rights  would  be 
governed  by  the  same  rules  as  govern  ordinary  grants.16  In  like  man- 
ner if  several  persons  contract  expressly,  or  so  act  that  from  their  con- 
duct a  contract  will  be  implied,  for  the  creation,  maintenance  or  use  of 
an  artificial  condition  of  a  body  of  water,  this  contract  will  be  enforced 
so  far  as  it  can  be  consistently  with  the  rules  of  law.17 

121.  Riparian  Rights. — As  a  general  proposition  where  an  artificial 
change  of  a  permanent  nature  is  produced  in  a  natural  stream,  riparian 
rights  attach  to  the  stream  in  its  artificial  condition.  If  the  landowner 
makes  a  change  in  the  course  of  the  stream  which  to  all  appearance  is 
permanent,  and  holds  out  to  the  world  the  representation  that  such  a 
condition  is  permanent,  he  will  be  bound  by  his  acts;  and  after  other 
persons  have  acquired  rights  by  changing  their  positions  on  the  faith 

Hydraulic  Co.,  171  Mich.  423,  137  N.  14.  Yazoo,  etc.,  R.  Co.  v.  Sultan, 

W.  395,  Ann.  Cas.  1914B  984.  106  Miss.  373,  63  So.  672,  49  L.RjL 

Note:  41  L.R.A.  759.  (N.S.)  760. 

See  also  Injunctions,  vol.  14,  p.  15.  Pewaukee  v.   Savoy,  103  Wis. 

354.  271,  79  N.  W.  436,  74  A.  S.  R.  859, 

12.  Central  Consumers  Co.  v.  Pin-  50  L.R.A.  836  and  note. 

kert,  122  Ky.  720,  92  S.  W.  957,  13  16.  Note :  50  L.R.A.  837.    See  par. 

Ann.  Cas.  105.  145  et  seq. 

Notes:    59   L.R.A.   892;    3   L.R.A.  17.  Case  v.  Hoffman,  100  Wis.  314, 

<N.S.)  973.  72  N.  W.  390,  74  N.  W.  220,  75  N. 

13.  Harvey  v.  Mason  City,  etc,  R.  W.  945,  44  L.R.A.  728. 
Co.,  129  la.  465,  105  N.  W.  958,  113  Note:  50  LJLA-  836. 

A.  S.  R.  483,  3  L.R.A.(N.S.)  973.  ..,.,.>   , 
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of  such  representations,  he  will  not  be  permitted  to  deny  that  they 
were  true,  or  claim  that  the  stream  is  not  flowing  in  its  true  channel.18 
It  makes  no  difference  that  the  changes  are  made  within  the  channel  of 
the  stream  instead  of  by  making  a  new  channel.  The  rule  is  precisely 
the  same.  The  riparian  owners  are  entitled  to  the  benefit  of  any  such 
change  which  may  have  been  made,  if  they  were  apparently  intended 
to  be  permanent,  and  such  owners  have  acted  upon  the  faith  of  the  con- 
ditions so  remaining.10  However,  it  has  been  held  that  a  canal  com- 
pany which,  under  statutory  authority,  has  constructed  and  main- 
tained for  a  long  period  a  channel  to  feed  the  waters  of  a  lake  into  its 
canal,  may  abandon  and  close  the  channel,  thereby  causing  the  water 
of  the  lake  to  seek  its  former  outlet,  without  liability  for  consequential 
injuries  to  lands  not  abutting  on  tbe  channel,  but  which  had  been 
relieved  by  it  from  a  burden  which  they  formerly  bore.*0  There  is  a 
well  defined  distinction  between  artificial  streams  and  natural  streams 
in  artificial  channels.1  Thus,  riparian  rights  do  not  ordinarily  attach 
to  artificial  streams  in  artificial  channels.  So  merely  acquiring  prop- 
erty across  which  runs  an  artificial  channel  constructed  for  hydraulic 
purposes  gives  no  right  to  draw  water  from  the  channel.*  A  water- 
course, though  artificial,  may  have  been  originally  made  under  such 
circumstances,  and  have  been  so  used,  as  to  give  all  the  rights  that 
would  have  attached  to  a  natural  stream.8  Moreover,  as  between  the 
respective  users  of  an  artificial  stream  rights  may  be  acquired  by  lapse 
of  time,  although  none  can  be  acquired  to  compel  the  continuance  of 
the  stream.  Riparian  rights  identical  with  those  attaching  to  natural 
streams  may  be  acquired  by  prescription  in  artificial  watercourses  of 
a  permanent  nature.4 

122.  Public  Rights. — It  usually  requires  conduct  amounting  to 
dedication  or  abandonment  to  give  the  public  rights  in  an  artificial 
condition  of  a  body  of  water  created  by  private  enterprise,  for  ordi- 
narily the  public  right  in  a  stream  is  measured  by  the  condition  of  the 
stream  in  its  natural  state.*    Thus,  there  are  no  rights  on  the  part  of 

18.  Taggart  v.  Jaffrey,  75  N.  H.  1.  Taggart  v.  Jaffrey,  75  N.  H.  473, 
473,  76  AtL  123,  139  A.  S.  R.  729,  76  Atl.  123,  139  A.  S.  R.  729,  28 
28  L.RA.(N.S.)  1050;  Arkwright  v.   LJt.A.(N.S.)  1050. 

Gell,  5  M.  &  W.  203,  8  L.  J.  Exch.  201,  2.  Note:  50  L.RA.  839. 

10  Eng.  Rul.  Cas.  218.  3.  Arkwright  v.  Gell,  5  M.  &  W. 

Notes:   50  L.R.A.  839;   59  L.R.A.  203,  8  L.  J.  Exch.  201,  10  Eng.  Rul. 

840;  17  L.R.A.  (N.S.)  650.  Cas.  218. 

19.  Cloyes   v.    Middlebury   Electric  Note:  50  L.R.A.  839. 
Co.,  80  Vt.  109,  66  Atl.  1039, 11  L.RA.  4.  Note:  50  L.R.A.  839. 

(N.S.)  693.  5.  Connecticut  River  Lumber  Co.,  ▼. 

Note :  50  L.R.A.  839.  Olcott  Falls,  65  N.  H.  290,  21  AtL 

20.  Lake  Drummond  Canal,  etc.,  1090,  13  L.R.A.  826;  Diana  Shooting 
Co.  v.  Burnham,  147  N.  C.  41,  60  S.  Club  v.  Lamoreux,  114  Wis.  44,  » 
E.  650,  125  A.  S.  R.  527,  17  L.R.A.  N.  W.  880,  91  A.  S.  R.  898. 

(N.S.)  945.  Note:  50  L.RA.  845. 
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the  public  to  use  a  stream  rendered  navigable  by  improvements  erected 
by  the  abutting  property  owners.6  But  one  who  obstructs  the  flow  of 
water  over  its  natural  bed  so  that  it  cannot  be  used  by  the  public  as 
formerly,  and  turns  it  into  a  new  channel,  will  authorize  the  public 
to  make  use  of  the  new  channel  as  it  has  been  accustomed  to  use  the 
former  channel.7  If  a  person  artificially  raises  the  level  of  a  navigable 
lake  so  as  to  flood  his  own  lands,  the  public  rights  in  the  lake  will  be 
correspondingly  extended  so  long  as  such  artificial  condition  exists; 
and  if  he  maintains  that  condition  for  the  prescriptive  period  during 
which  the  public  use  and  enjoy  the  lake  in  its  new  condition,  the 
title  to  such  lands,  so  far  as  necessary  to  maintain  the  artificial  con- 
dition, will  vest  in  the  state  of  dedication.8 

123.  Reciprocal  Rights  to  Maintenance. — In  the  absence  of  peculiar 
circumstances  sufficient  to  constitute  an  estoppel  on  the  owner  of  a 
prescriptive  right,  or  to  give  the  adverse  party  himself  an  adverse  right, 
the  better  opinion  is  that  the  mere  acquisition  of  a  prescriptive  right 
to  an  artificial  condition  of  water  will  impose  no  obligation  to  main- 
tain such  condition,  this  rule  proceeding  on  the  reason  that  adverse  use 
is  necessary  to  establish  prescriptive  rights.9  The  fact  that  a  dam  is  for 
the  accommodation  of  a  mill  shows  it  to  be  of  a  temporary  character.10 
The  upper  proprietor  on  a  stream  cannot  acquire  a  right  to  hold  back 
the  water  by  the  fact  that  the  lower  proprietor  has  constructed  a  reser- 
voir on  his  own  land  to  regulate  the  flow  of  the  water  so  that  less  is 
required  than  would  be  required  by  the  natural  flow.  On  the  contrary 
in  case  the  lower  owner  desires  to  abandon  the  reservoir  he  may  insist 
on  the  natural  flow  of  the  stream  uninterrupted  by  the  acts  of  the 
upper  proprietor,  unless  the  right  to  hold  back  the  water  has  been 
acquired  by  adverse  use  for  the  statutory  period.  Similarly,  riparian 
owners  on  a  stream  cannot  compel  one  who  has  long  diverted  water 
therefrom  for  use  in  a  canal  to  continue  the  diversion)  although  by 
reason  thereof  the  natural  channel  has  become  too  small  to  contain  the 
full  volume  of  the  stream.11  Certainly  the  rule  applies  where  the 
structure  by  which  the  artificial  condition  is  effected  gives  indication 
that  it  is  for  a  temporary  purpose,  or  for  a  purpose  that  may  at  any 
time  be  abandoned.1*  There  are  some  cases,  however,  which  recog- 
nize the  existence  of  reciprocal  rights  where  the  change  is  permanent 
in  its  nature.18    Thus,  it  has  been  held  that  the  owner  of  one  end  of  a 

6.  Note:  50  LB.  A.  845.  Note:  50  L.B.A.  841. 

7.  Dwinel  v.  Barnard,  28  Me.  554,*      10.  Note:  17  L.B.A.  (N.S.)  651. 
48  Am.  Dec.  507.  11.  Note:  50  L.B.A.  841. 

.Note:  50  L.RJL  846.  12.  Lake    Drummond    Canal,    etc., 

8.  Pewaukee  v.  Savoy,  103  Wis.  Co.  v.  Burnham,  147  N.  C.  41,  60  S. 
271,  79  N.  W.  436,  74  A.  S.  R.  859,  £.  650,  125  A.  S.  B.  527,  17  L.B.A. 
50  L.B.A.  836  and  note.  (N.S.)  845. 

9.  Arkwright  v.  Gell,  5  M.  6  W.  13.  Notes:  50  L.B.A.  842;  10  Eng. 
203,. 8  L.  J.  Exch.  201,  10  Eng.  Bnl.  Bui.  Cas.  224. 

Caa.  218. 
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dam  may  acquire  a  prescriptive  right  in  the  continued  maintenance 
of  the  other  end ;  and  where  a  stream  is  divided  by  an  island  into  two 
channels,  across  both  of  which  dams  are  thrown,  the  owners  of  the  dam 
across  each  channel  may  acquire  a  right  in  the  continued  maintenance 
of  the  dam  across  the  other  channel.14  The  sale  of  property  with  refer- 
ence to  an  artificial  body  of  water  may  necessitate  its  maintenance.1* 
Furthermore,  it  has  been  ruled,  where  a  stream  has  been  obstructed 
by  a  dam  for  the  time  necessary  to  establish  a  prescriptive  right  to 
maintain  it,  that  the  owners  of  lands  thereby  flooded,  who  have  im- 
proved their  property  with  reference  to  the  change  and  in  reliance  on 
the  continuance -thereof,  acquire  a  reciprocal  right  to  have  the  arti- 
ficial conditions  remain  undisturbed,  so  that  the  person  who  maintains 
the  dam  may  not,  by  any  affirmative  act,  restore  the  stream  to  its  origi- 
nal condition.16  However,  this  decision  has  been  severely  criticised.17 
It  has  been  held  that  although  the  owner  of  a  canal,  who  acquires  it 
with  notice  of  the  rights  of  other  persons  to  have  a  certain  quantity  of 
water  supplied  from  it,  for  which  a  dam  or  bulkhead  in  the  canal  is 
required,  must  maintain  such  dam  or  bulkhead  as  long  as  he  con- 
tinues to  use  the  canal,  he  may  free  himself  from  this  obligation  by 
the  abandonment  of  his  use  of  the  canal.18 

Escape 

124.  Rule  of  Rylands  v.  Fletcher. — In  the  celebrated  English  case 
of  Rylands  v.  Fletcher  the  doctrine  was  laid  down  that  the  use  of 
land  for  the  artificial-  storage  of  water  is  not  a  natural  use,  and  that  one 
who  uses  land  for  that  purpose  does  so  at  his  peril,  and  that  he  is  liable 
for  any  injuries  resulting  to  third  persons  from  the  storage  of  the 
water  even  though  without  negligence  on  his  part.10  The  doctrine 
thus  enunciated  has  been  adhered  to  by  the  English  courts  and  has 
been  adopted  by  many  American  authorities.**  Thus  a  municipality 
which  maintains  a  large  reservoir  for  its  water  supply  is  liable  in  dam- 
ages to  one  injured  by  the  precipitation  of  water  therefrom  on  his 
premises  irrespective  of  any  negligence  on  its  part  in  the  construction 
or  maintenance  of  the  reservoir.1  So,  one  who  collects  water  in  an 
artificial  reservoir  on  his  premises  is  absolutely  liable  for  the  conse- 

14.  Warren  v.  Westbrook  Mfg.  Co.,       17.  Note:  17  L.R.A.(N.S.)  650. 

88  Me.  58,  33  Atl.  665,  51  A.  S.  R.  18.  Case  v.  Hoffman,  100  Wis.  314, 
372,  35  L.RA.  388.  '  72  N.  W.  390,  74  N.  W.  220,  75  N. 

15.  Marshall  Ice  Co.  ▼.  La  Plant,   W.  945,  44  L.R.A.  728. 

136  la.   621,    111   N.   W.   1016,   12  19.  See   Neolioewcb,   vol.   20,  pp. 

L.R.A.(N.S.)  1073.  75-77. 

16.  Kray  v.  Muggli,  84  Minn.  90,  20.  Parker  v.  Larsen,  86  Cal.  236, 
86  N.  W.  882,  87  A.  S.  R.  332,  54  24  Pac.  989,  21  A.  8.  R.  30. 

L.R.A.  473,  overruling  77  Minn.  231,       Notes:  15  L.R.A.(N.S.)  541;  1  Bng. 
79  N.  W.  964,  1026,  1064,  46  L.R.A.  Rul.  Cae.  272. 
218.  1.  Note:  Ann.  Cas.  1912A  110. 
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quences  of  percolation  from  his  reservoir,  regardless  of  the  question 
of  his  negligence  or  care.9  But  the  storing  of  water  by  a  person  on 
his  own  land  in  a  reservoir  constructed  in  a  proper  manner  and  so 
as  to  be  in  fact  sufficient  when  full,  under  ordinary  circumstances,  to 
contain  the  water,  is  an  act  not  in  itself  unlawful ;  and  a  person  so  stor- 
ing it  is  not  answerable  for  damage  effected  by  the  escape  if  caused  by 
the  act  of  God  or  the  public  enemy  without  any  fault  on  his  part.*  So, 
the  owner  of  a  dam  properly  built  and  maintained  is  not  liable  for 
damages  wrought  on  its  destruction  where  frost  started  the  leak  which 
ultimately  resulted  in  the  destruction  of  the  dam.4  However,  to 
bring  a  case  within  this  exception  the  destroying  agency  must  in  fact 
be  an  act  of  God.5  Of  course  the  rule  of  Rylands  v.  Fletcher  does  not 
apply  where  the  water  is  stored  for  the  benefit  not  only  of  the  storer 
but  also  for  the  person  injured.*  The  rule  has  been  flatly  rejected  as 
unsound  in  some  of  the  states.'  So  it  is  held  that  there  is  no  liability 
for  the  results  of  percolation  apart  from  negligence  in  the  construc- 
tion, maintenance,  or  management  of  the  reservoir  or  other  receptacle 
of  the  water.8 
1  125.  Dam  Across  Watercourse. — It  is  a  rule  of  almost  universal 
acceptance  that  a  person  who  constructs  a  dam  across  a  natural  water- 
course for  the  purpose  of  penning  back  the  waters  is  not  an  insurer  of 
the  safety  of  the  dam  under  all  circumstances  so  as  to  render  him  liable 
for  injuries  to  property  owners  below  caused  by  the  giving  way  of  the 
dam  and  the  consequent  escape  of  the  penned  back  waters  in  an 
unusual  volume.  On  the  contrary  his  liability  is  dependent  solely  on 
the  question  whether  he  was  negligent  in  the  original  construction  or 
subsequent  maintenance  of  the  dam.  And  this  is  true  even  in  those 
jurisdictions  wherein  the  rule  of  Rylands  v.  Fletcher  is  ordinarily 
applied.9  Such  a  use  of  the  water  of  rivers  and  lesser  streams  is  not  sin 
unnatural  or  unusual  use,  but  the  contrary.    Nor  does  such  a  use  in- 

2.  Pixley  v.  Clark,  35  N.  Y.  520,   Eng.  Rul.  Cas.  272. 

91  Am.  Dee.  72;  Fletcher  v.  Rylands,  8.  Fleming  ▼.  Lockwood,  36  Mont. 

L.  R.  1  Exeh.  265,  L.  R.  3  H.  L.  330,  384,  92  Pac.  962,  122  A.  S.  R.  375, 

35  L.  J.  Ex.  154,  12  Jur.  N.  S.  603,  13  Ann.   Cas.  263,   14  L.R.A.(N.S.) 

14  L.  T.  N.  S.  523,  14  W.  R.  799,  4  628;  Moore  v.  Berlin  Mills  Co.,  74  N. 

H.  &  C.  263,  37  L.  J.  Ex.  161, 19  L.  T.  H.  305,  67  Atl.  578,  124  A.  S.  R.  968, 

N.  S.  220,  1  Eng.  Rul.  Cas.  235.  13  Ann.   Cas.  217,  11  L.R.A.(N.S.) 

Notes:   41  L.R.A.   749;   15   L.R.A.  284. 

(N.S.)  542;  5  Ann.  Cas.  681.  Notes:  15  L.R.A.(N.S.)  543;  5  Ann. 

3.  Nichols  v.  Marsland,  2  Ex.  D.  1,  Cas.  682. 

46  L.  J.  Ex.  174>  35  L.  T.  N.  S.  174,  9.  City  Water  Power  Co.  v.  Fergus 

25  W.  R.  173,  1  Eng.  Rul.  Cas.  262  Falls,  113  Minn.  33,  128  N.  W.  817, 

and  note.                    '  Ann.   Cas.  1912A  108  and  note,  32 

Note:  15  L.RJL(N.S.)  547.  L.R.A.(K.S.)  59;  Nichote  v.  Marsland, 

4.  Note:  15  L.R.A.(N.S.)  547.  2   Ex.   D.    1,    46   L.   J.    Exch.    174, 

5.  Note:  15  UfcJL(N.S.)  549.  35  L.  T.  N.  S.  174,  25  W.  R.  173,  1 

6.  Note:  1  Eng.  RuL  Cas.  271.  Eng.  Rul.  Cas.  262. 

7.  Notes:  15  L.R.A.(N.S.)   541;  1  Note:  15  LJLA.(N.S.)  542. 
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volve  the  bringing  on  the  owner's  premises  that  which  does  not  natu- 
rally belong  there.10  Accordingly  it  suffices  if  the  dam  is  well  built, 
constructed  in  a  good  and  workmanlike  manner,  and  of  sufficient 
strength  and  capacity  to  contain  the  amount  of  water  within  it,  and  if 
its  owner  used  that  reasonable  care  and  diligence  which  prudent  men 
would  have  used  in  the  erection  and  care  of  the  dam.11  No  liability 
attaches  for  a  destruction  of  the  dam  attributable  to  causes  which  are 
extraordinary,  unprecedented,  and  not  reasonably  to  be  expected.1* 
Thus,  one  who  creates  an  artificial  reservoir  by  means  of  a  dam  in  a 
stream  in  which  he  owns  the  flowage  rights  is  not  in  the  absence  of 
negligence  liable  for  damage  done  an  adjacent  owner  by  the  percola- 
tion of  the  water  from  the  reservoir  unless  it  is  found  as  a  fact,  under 
all  the  attendant  circumstances,  that  the  maintenance  of  the  reservoir 
is  an  unreasonable  use  of  the  owner's  rights  in  the  stream  and  in  his 
property.1* 

126.  Persons  Liable. — As  a  general  rule,  the  person  who  is  in  pos- 
session and  control  of  a  dam  at  the  time  it  gives  way  is  the  one  respon- 
sible for  the  injuries  caused  thereby.14  Thus,  the  grantee  of  a  dam 
which  was  negligently  constructed  in  the  first  instance  is  liable  for 
injuries  caused  by  its  giving  way,  though  he  has  received  no  express 
notice  of  the  defective  condition  of  the  dam.  Conversely,  where  a  land- 
owner permits  another  to  build  a  dam  under  an  agreement  by  which 
the  builder  was  to  become  the  owner  on  certain  conditions,  not  per- 
formed, the  landowner  after  a  conveyance  of  the  dam  is  not  liable  to 
third  persons  for  injuries  thereafter  caused  by  the  giving  way  of  the 
dam  due  to  its  negligent  construction.15  This  doctrine  is  pressed  to  the 
extent  of  holding  that  the  lessee  of  a  reservoir  is  an  "owner"  within  the 
meaning  of  a  statute  making  reservoir  owners  liable  for  injuries  caused 
by  the  breaking  of  its  embankments.16  It  has  been  held  that  where  an 
owner  engages  a  person  reputed  to  be  experienced  and  skilled  in  his 
profession  to  construct  a  dam  for  him,  the  contractor  selecting  the 
mode  and  model  for  the  dam  and  having  conclusive  control  over  its 
construction,  the  dam  to  be  turned  over  to  the  owner  when  completed, 
the  builder  is  an  independent  contractor,  and  the  owner  is  not  liable 
for  injuries  caused  by  the  breaking  of  the  dam  before  itp  completion 
and  delivery  to  him,  though  there  is  negligence  on  the  part  of  the 
contractor  in  the  construction  of  the  dam.     However,  if  the  dam 

10.  City  Water  Power  Co.  v.  Fer-   968,   13   Ann.    Cas.   217,   11  L.R.A. 
gus  Falls,  113  Minn.  33,  128  N.  W.    (N.S.)  284. 

817,  Ann.  Cas.  1912A  108,  32  L.RA.  14.  See  Central  Consumers  Co.  ▼. 

(N.S.)  59.  Pinkert,  122  Ky,  720,  92  S.  W.  957, 

11.  Note:  Ann.  Cas.  1912A  111.  13  Ami.  Cas.  105. 

12.  Notes:    15    L.R.A.(N.S-)    547;  Note:  Ann.  Cas.  1912A  114. 
Ann.  Cas.  1912A  111.  15.  Note:  Ann.  Cas.  1912A  114. 

13.  Moore  v.  Berlin  Mills  Co.,  74  16.  Notes:    15    L.R.A.(N.S.)    549; 
N.  H.  305,  67  AtL  578,  124  A.  S.  R.  Ann.  Cas.  1912A  114. 
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was  negligently  constructed  the  owner  would  be  liable  for  injuries 
caused  by  the  breaking  of  the  dam  after  its  acceptance.17 

127.  Necessity  and  Sufficiency  of  Care  In  Operation  and  Mainte- 
nance.— It  is  everywhere  recognized  that  proper  diligence  and  care 
must  be  used  in  the  construction  and  maintenance  of  a  reservoir,  ditch, 
or  dam  wherein  or  whereby  waters  are  stored  or  penned  back  to  the 
end  that  it  will  be  sufficient  to  retain  the  imprisoned  waters,  and  if  such 
care  is  not  used  the  owner  thereof  will  be  liable  for  injuries  caused 
by  the  escaping  waters.18  The  owner  of  a  mill  race  is  bound  to  use  a 
degree  of  care  proportioned  to  the  danger  of  injury  to  prevent  the 
water  from  escaping  to  adjoining  land  by  means  of  percolation  or  seep- 
ing.19 And  the  failure  to  provide  necessary  waste  gates  to  a  dam  so  as 
to  permit  the  surplus  water,  in  case  of  freshets,  to  escape  may  be  such 
negligence  in  construction  asto  render  the  dam  owner  liable  in  case,  the 
dam  is  carried  away  in  a  freshet.80  Indeed,  the  dam  must  be  suf- 
ficient to  withstand  the  usual  and  ordinary  freshets ;  and  if  the  stream 
is  occasionally  subject  to  great  freshets,  those  must  likewise  be  guarded 
against.1  The  degree  of  care  and  foresight  which  it  is  necessary  to 
use,  in  cases  of  this  description,  must  always  be  in  proportion  to  the 
nature  and  magnitude  of  the  injury  that  will  be  likely  to  result  from 
the  occurrence  which  is  to  be  anticipated  and  guarded  against.  And 
it  should  be  that  care  and  prudence  which  a  discreet  and  cautious 
individual  would  or  ought  to  use  if  the  whole  risk  and  loss  were  to 
be  his  own  exclusively*  Obviously,  under  this  rule  the  degree  of  care 
required  to  avoid  injury  cannot  be  the  same  in  all  cases  of  stored  water. 
There  are  many  cases  where  the  water  can  be  stored  with  comparative 
safety,  and  where  the  effect  of  its  escape  will  be  slight,  while  in  other 
cases  the  attempt  to  store  is  attended  with  such  imminent  danger,  and 
the  result  of  a  breaking  away  of  the  water  would  be  so  disastrous,  that 
the  one  attempting  the  storage  may  well  be  required  to  take  all  the 
risks  of  the  enterprise.  Therefore,  no  rule  can  be  stated  which  will  be 
applicable  in  all  cases,  but'  the  extent  of  the  liability  must  be  deter- 
mined from  the  circumstances  of  each  case  as  it  arises.*  The  fact  that 
a  dam  owner  is  authorized  by  the  legislature  to  construct  the  dam  does 

17.  Boswell  v.  Lavid,  8  Cal.  469,  68  Am.  Rep.  61;  City  Water  Power  Co. 
Am.  Dee.  345.  v.  Fergus  Falls,  113  Minn.  33,  128  N. 

Note:  Ann.  Cas.  1912A  115.  W.  817,  Ann.   Cas.  1912 A  108  and 

18.  Defiance  Water  Co.  v.  Olinger,  note,  32  L.RJL(N.S.)  59;  Greenock 
54  Ohio  St.  532,  44  N.  E.  238,  32  Corp.  v.  Caledonian  R.  Co.,  [1917] 
L.R.A.  736;  Howell  v.  Big  Horn  Basin  A.  C.  (Eng.)  556,  Ann.  Cas.  1918 A 
Colonization  Co.,  14  Wyo.  14,  81  Pac.  1103. 

785,  1  L.R.A.(N.S.)  596.  2.  Gray  v.  Harris,  107  Mass.  492,  9 

Note:  5  Ann.  Cas.  682.  Am.  Rep.  6L 

19.  Scott  v.  Longwell,  139  Mich.  12,  Notes:  15  L.R.A.(N.S.)  542;  5  Ann. 
102  N.  W.  230,  5  Ann.  Cas.  679.  Cas.  683. 

20.  Note:  Ann.  Cas.  1912A  113.  3.  Note:  1  L.R.A.(N.S.)  596. 
1.  Gray  v.  Harris.  107  Mass.  492,  9 
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not  relieve  him  from  liability  in  tort  for  injuries  caused  by  its  negli- 
gent construction  or  maintenance.4 

128.  Existence  of  Negligence. — The  question  whether  a  dam  owner 
was  negligent  in  either  the  original  construction  of  the  dam  or  its 
maintenance  is,  as  a  general  rule,  for  the  determination  of  the  jury.* 
An  attempt  to  collect  a  large  body  of  water  into  a  limited  space  sur- 
rounded with  porous  and  gravelly  soil,  without  taking  adequate  pre- 
caution to  confine  it  to  the  receptacle  prepared  for  it,  is  on  its  face  an 
inexcusable  act  of  negligence.6  In  like  manner  a  dam  that  gives  way 
in  a  night's  rain  is  not  such  as  the  maker  was  bound  to  erect.  The 
fact  that  it  so  gives  way  is  a  proof  that  his  obligation  was  not  fulfilled, 
and  that  the  protection  was  not  afforded  which  he  was  bound  to  pro- 
vide.7 And  where  a  dam  gives  way  because  of  the  ordinary  presence 
of  the  water,  it  may  be  presumed  that  due  care  and  diligence  were  not 
used  either  in  its  original  construction  or  its  subsequent  maintenance ; 
and  the  right  of  a  person  injured  thereby  does  not  depend  on  his  abil- 
ity to  specify  or  prove  what  mistake  or  insufficiency  in  the  dam  caused 
it  to  give  way.8  In  cases  not  so  plain  the  existence  or  nonexistence  of 
negligence  may  be  proved  by  any  means  ordinarily  available  to  estab- 
lish or  disprove  the  existence  of  a  fact.9 

129.  Condemnation  Proceedings;  Actions;  Defenses. — Damages 
from  percolation  have  been  held  to  be  a  proper  element  of  compensa- 
tion by  a  canal  company  taking  a  right  of  way  through  the  plaintiff's 
land  under  the  power  of  eminent  domain.10  In  assessing  damages  in 
the  condemnation  of  land  for  a  canal  and  reservoir,  damages  arising 
from  seepage  and  leakage  should  be  anticipated  and  included  so  as  to. 
prevent  other  suits.11  But  the  compensation  allowed  does  not  neces- 
sarily include  damage  subsequently  arising  from  seepage  or  relieve 
the  company  from  liability  for  such  damage.12  The  cause  of  action 
for  negligently  constructing  and  maintaining  the  wall  of  a  reservoir 
so  that  it  gives  way  and  injures  adjoining  property  arises  when  the 
injury  is  done.1*  The  remedy  to  which  a  person  should  resort  if  he  is 
injured  by  reason  of  the  giving  way  of  a  dam  is  by  way  of  an  action  on 
the  case.14  However,  an  injunction  is  obtainable  to  prevent  injury  to 
property  by  seepage  from  a  reservoir,  the  remedy  at  law  being  inad- 

« 

4.  Aldworth  v.  Lynn,  153  Mass.  53,   L.R.A.(N.S.)   59. 

26  N.  £.  229,  25  A.  S.  R.  608,  10  9.  Note:  Ann.  Cas.  1912A  117. 

L.R.A.  210.  10.  Note:  5  Ann.  Cas.  684. 

Note:  Ann.  Cas.  1912A  113.  11.  Denver  City  Irrigation,  etc.,  Co. 

5.  Note:  Ann.  Cas.  1912A  113,  117.  v.  Middaugh,  12  Colo.  434,  21  Pac 

6.  Note :  5  Ann.  Cas.  683.  565,  13  A.  S.  R.  234. 

7.  Greenock  Corp.  v.  Caledonian  R.  12.  Note:  5  Ann.  Cas.  684. 

Co.,  [1917]  A.  C.  (Eng.)  556,  Ann.  13.  Mast  v.  Sapp,  140  N.  C.  533, 

Cas.  1918A  1103.  53  S.  E.  350,  111  A.  S.  B.  864,  6  Ann. 

8.  City  Water  Power  Co.  v.  Fergus  Cas.  384,  5  Lil.A.(N.S.)  379. 
Falls,  113  Minn.  33,  128  N.  W.  817,  14.  Note:  Ann.  Cas.  1912A  116. 
Ann.   Cas.  1912A  108  and  note,  32 
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equate  because  the  injuries  are  irreparable ;  and  also  a  suit  at  law  would 
not  prevent  the  defendant  from  inflicting  like  injuries  in  the  future.15 
And  a  common  law  action  may  be  maintained  for  damages  resulting 
from  the  negligent  or  improper  construction  or  maintenance  of  a  dam 
and  reservoir  constructed  under  the  provisions  of  a  statute  which 
authorized  the  building  of  the  dam  on  payment  of  the  damages  result- 
ing from  the  proper  exercise  of  the  authority  given,  and  which  pro- 
vides that  such  damages  are  to  be  recovered  only  by  petition  filed  for 
the  purpose,  as  provided  by  its  terms.16  A  license  from  the  plaintiff  to 
the  defendant,  permitting  the  latter  to  enlarge  its  canal,  has  been  con- 
sidered a  defense  to  an  action  by  the  plaintiff  for  damages  caused  by 
percolation  from  the  canal  so  enlarged,  such  consequences  naturally 
flowing  from  the  enlargement  and  there  being  no  evidence  of  negli- 
gence or  unskilfulness.17 

130.  Proximate  Cause;  Contributory  Negligence;  Evidence;  Dam- 
ages.— While  of  course  it  is  the  general  rule  that,  if  there  are  two 
causes  which  concur  to  produce  damage,  one  the  negligent  act  of  the 
defendant,  the  other  an  irresponsible  cause,  and  the  latter  alone  would 
have  produced  the  damage  had  the  first  cause  not  existed,  there  can 
be  no  recovery,  the  owner  of  a  dam  the  giving  way  of  which  causes  the 
destruction  of  a 'lower  dam  is  not  relieved  from  liability  by  the  cir- 
cumstance that  shortly  after  the  destruction  of  the  lower  dam  there  is 
a  flood  from  natural  causes  that  is  precipitated  by  the  breaking  of  the 
upper  dam.18  Where  an  upper  dam  gives  way  and  the  waters  escaping 
therefrom  carry  away  a  lower  dam  and  injure  a  third,  the  owner  of  the 
third  dam  is  not  precluded  from  recovering-  damages  for  injuries 
thereto  from  the  owner  of  the  upper  dam  by  the  fact  that  the  waters 
from  the  second  dam  contributed  to  the  injury.19  While  the  fact  that 
the  persoh  whose  property  was  injured  by  the  breaking  of  a  dam  could, 
by  reasonable  diligence,  have  prevented  the  injury,  would  probably 
preclude  his  recovery,  his  failure  to  make  futile  efforts  to  prevent  in- 
jury does  not  amount  to  contributory  negligence  precluding  his  recov- 
ery.90 And  though  a  person  lives  on  a  stream  below  a  dangerous  dam, 
and  has  knowledge  of  its  condition,  his  failure"  to  institute  statutory 
proceedings  to  have  it  judicially  examined,  and  made  secure,  or  abated 
as  a  nuisance,  is  not  contributory  negligence,  and  does  not  defeat  his 
right  to  recover  damages  resulting  from  its  subsequent  breaking.  It  is 
sufficient  if  he  notifies  the  person  charged  with  the  maintenance  of  the 
dam  of  its  condition.1  So,  it  has  been  said  that  where  the  storer  of 
water  has  knowledge  of  the  defects  in  his  reservoir  and  can  prevent  the 

16.  Note:   15  Lifc.A.(N.S.)    549.  Eng.  Rul.  Cas.  295. 

16.  Aldworth  v.  Lynn,  153  Mass.  53,       19.  Note:  Ann.  Cas.  1912A  115. 
26  N.  £.  229,  25  A.  S.  B.  608,  10       20.  Note:  Ann.  Cas.  1912A  116.    ' 
L.R.A.  210.  1.  Hollenback  v.  Dingwell,  16  Mont. 

17.  Note:  5  Ann.  Cas.  683.  335,  40  Pac.  863,  50  A.S.R.  502. 

18.  Notes:  Ann.  Cas.  1912A  115;  1       Note:  Ann.  Cas.  1912A  116. 
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injury,  no  duty  rests  on  the  person  injured  by  its  escape  to  avoid  the 
consequences  of  the  former's  acts,  and  that  the  person  injured  is  under 
no  obligation  to  construct  a  ditch  to  carry  off  water  percolating  on  his 
land  from  an  adjoining  reservoir  maintained  by  the  defendant.* 
Where  an  accumulation  of  water  causing  damage  by  percolation  is  of 
a  permanent  character  and  will  probably  continue  to  be  used  with  in- 
jurious effect  to  adjacent  property,  damages  for  a  permanent  injury  to 
the  property,  represented  by  the  diminution  in  the  market  value  of  the 
property,  are  recoverable.*  Where  the  owner  of  a  reservoir  paid  dam- 
ages caused  by  percolation,  but  afterwards  failed  to  make  repairs,  and 
so  conducted  itself  as  to  lead  to  the  conclusion  that  it  considered  the 
payment  of  damages  from  time  to  time  to  be  cheaper  than  a  reconstruc- 
tion of  its  works,  an  allowance  of  exemplary  damages  was  held  to  be 
proper.4 

•  131.  Statutory  Provisions. — In  some  jurisdictions  statutes  expressly 
make  the  owner  of  reservoirs  liable  for  all  damages  caused  by  the 
breaking  of  embankments.  This  is  done  evidently  with  the  intention 
of  avoiding  the  danger  that  lurks  in  the  inducement  to  secure  water 
for  the  use  of  the  person  or  for  sale,  at  the  most  moderate  expense  in 
construction.  While  it  is  doubtful  whether  such  a  statute  makes  the 
owner  an  insurer,  certainly  it  relieves  a  person  injured  by  the  break- 
ing of  a  reservoir  from  the  duty  of  alleging  and  proving  negligence 
and  casts  upon  the  owner  the  onus  of  exonerating  himself.*  The  lessee 
of  a  reservoir  is  an  owner  within  the  meaning  of  such  a  statute.6  Else- 
where, statutes  impose  on  mill  owners  the  duty  of  giving  notice  to  own- 
ers of  lower  mills  of  any  wilful  or  accidental  discharge  of  an  unusual 
quantity  of  water,  and  impose  a  penalty  on  the  person  who  neglects 
the  performance  of  that  duty,  of  double  the  amount  of  the  damages 
which  may  be  sustained  by  such  an  unusual  discharge  of  water.7 

XI.  Pollution  # 

Rights  and  Liabilities 

132.  Pollution  of  Watercourses;  General  Rule. — The  right  of  a 
riparian  owner  to  have  the  water  of  a  stream  come  to  him  in  its  natural 
purity,  or  in  the  condition  in  which  he  has  been  in  the  habit  of  using 
it  for  the  purposes  of  his  domestic  use  or  of  his  business,  is  as  well 
recognized  as  the  right  to  have  it  flow  to  his  land  in  its  usual  quantity,8 

2.  Scott  v.  Longwell,  139  Mich.  12,       6.  Notes:    15    L.B.A.(N.S.)     549: 
102  N.  W.  220,  5  Ann.  Cas.  679.  Ann.  Cas.  1912A  114. 

Notes:  15  L.R.A.(N.S.)  542;  5  Ann.  7.  Note:  Ann.  Cas.  1912A  112. 

Gas.  683.  8.  Lewis  v.  Stein,  16  Ala.  214,  50 

3.  Scott  v.  Longwell,  139  Mich.  12,  Am.  Dec.  177  and  note;  McLonghlin 
102  N.  W.  230,  5  Ann.  Cas.  679.  v.  Hope,  107  Ark.  442, 155  8.  W.  910, 

4.  Note:  5  Ann.  Cas.  684.  47  L.R.A.(N.S.)  137;  Mentone  Irriga- 

5.  Note :  Ann.  Cas.  1912A  112.  tion  Co.  v.  Redlands  Electric  Light,  etc.. 
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and  any  defilement  or  corruption  of  the  water,  which  prevents  its 
use  for  any  of  its  reasonable  or  proper  purposes  is  an  infringement  of 
the  rights  of  riparian  owners,  which  will  entitle  them  to  a  remedy 
suited  to  the  nature  of  the  case.8    It  is  the  generally  accepted  doctrine 

Co.,  155  Cal.  323,  100  Pac.  1082,  17  Tucker,  48  Ohio  St.  41,  26  N.  E.  630, 

Ann.  Cas.  1222,  22  L.R.A.(N.S.)  382;  29  A.  S.  R.  528  and  note,  12  L.R.A. 

Hodges  v.  Pine  Product  Co.,  135  Ga.  577;  Straight  v.  Hover,  79  Ohio  St. 

134,  68  S.  E.  1107,  21  Ann.  Cas.  1052,  263,  87  N.  E.  174>  22  LJt.A.(N.S.)  276 

33  Lit.  A.  (N.S.)   74;  Barrett  v.  Mt.  and  note;  McCallum  v.  Germantown 

Greenwood  Cemetery  Ass'n,  159  111.  Water  Co.,  54  Pa.  St.  40,  93  Am.  Dec. 

385,  42  N.  E.  891,  50  A.  S.  R.  168,  31  656;  Lentz  v.  Carnegie,  145  Pa.  St. 

L.R. A.  109 ;  Valparaiso  v.  Hagen,  153  612,  23  Atl.  219,  27  A.  S.  R.  717  and 

Ind.  337,  54  N.  E.  1062,  74  A.  S.  R.  note;  Good  v.  Altoona  City,  162  Pa. 

305,  48  L.R.A.  707;  Ferguson  ▼.  Fir-  St.  493,  29  Atl.  741,  42  A.  S.  R.  840; 

menich  Mfg.  Co.,  77  la.  576,  42  N.  W.  Stevenson  v.  Ebervale  Coal  Co.,  201 

448,  14  A.  S.  R.  319  and  note;  Bow-  Pa.  St.  112,  50  Atl.  818,  88  A.  S.  R. 

man  v.  Humphrey,  132  la.  234, 109  N.  805  and  note;  Richmond  Mfg.  Co.  v. 

W.  714,  11  Ann.  Cas.  131,  6  L.R.A.  Atlantic  De  Laine  Co.,  10  R.  I.  106, 

(N.S.)  11H;  Washburn  v.  Oilman,  64  14  Am.  Rep.  658;  Payne  v.  Providence 

Me,  163,  18  Am.  Rep.  246;  Woodyear  Gas  Co.,  31  R.  I.  295,  77  Atl.  145, 

v.  Schaefer,  57  Md.  1,  40  Am.  Rep.  Ann.  Cas.  1912B  65;  Cox  v.  Howell, 

419;    Helfrich  v.    Catonsville  Water  108  Tenn.  130,  65  S.  W.  868,  58  L.R.A. 

Co.,  74  Md.  269,  22  Atl.  72,  28  A.  S.  487;  H.  B.  Bouling  Coal  Co.  v.  Ruff- 

R.  245  and  note,  13  L.R.A.  117;  Mer-  ne*  117  Tenn.  180,  100  S.  W.  116, 

rifield  v.  Lombard,  13  Allen  (Mass.)  10  Ann.  Cas.  581,  9  L.R.A. (N.S.)  923; 

16,  90  Am.  Dec.  172  and  note;  Merri-  Bigham  v.  Port  Arthur  Channel,  etc., 

field  v.  Worcester,  110  Mass.  216,  14  Co.,  100  Tex.  192,  97  S.  W.  686,  13 

Am.  Rep.  592;  Parker  v.  American  L.R.A.(N.S.)   656;  Trevett  t.  Prison 

Woolen  Co.,  195  Mass.  591,  81  N.  E.  Ass'n,  98  Va.  332,  36  S.  E.  373,  81 

468,  10  L.R.A. (N.S.)  584;MaeNamara  A.  S.  R.  727,  50  L.R.A.  564;  Arminius 

v.  Taft,  196  Mass.  597,  83  N.  E.  310,  Chemical  Co.  v.  Landrum,  113  Va.  7, 

13  L.R.A.(N.S.)   1044;  Atty.-Gen.  v.  73  S.  E.  459,  Aim.  Cas.  1913D  1075, 

Grand  Rapids,  175  Mich.  503,  141  N.  38   L.R.A.(N.S.)    272;    Packwood  v. 

W.   890,   Ann.   Cas.   1915A   968,   50  Mendota  Coal,  etc.,  Co.,  84  Wash.  47, 

L.R.A.(N.S.)   473;  Red  River  Roller  146    Pac.    163,    L.R.A.    1915D    911; 

Mills  v.  Wright,  30  Minn.  249,  15  N.  Winchell  v.  Waukesha,  110  Wis.  101, 

W.  167,  44  Am.  Rep.  194;  Mississippi  85  N.  W.  668,  84  A.  S.  R.  902  and 

Mills  Co.  v.  Smith,  69  Miss.  299, 11  So.  note ;   Wood  v.  Waud,  3  Exch.  748, 

26,  30  A.  S.  R.  546  and  note;  Chess-  18  L.  J.  Exch.  305,  13  Jur.  472,  10 

man  v.  Hale,  31  Mont.  577,  79  Pac.  Eng.  Rul.  Cas.  226  and  note. 

254,  3  Ann.  Cas.  1038,  68  L.R.A.  410 ;  Notes :  28  A.  S,  R.  249 ;  29  A.  S. 

Barton  v.  Union  Cattle  Co.,  28  Neb.  R.  539;  67  A.  S.  R.  620;  1  L.R.A. 

350,  44  N.  W.  454,  26  A.  S.  R.  340,  296;.  41  L.R.A.  751;  6  L.R.A.(N.S.) 

7  L.R.A.  457;  Grey  v.  Paterson,  60  N.  1111;  L.R.A.1915E  1210;  9  Ann.  Cas. 

J.  Eq.  385,  45  Atl.  995,  83  A.  S.  R.  1235;  10  Ann.  Cas.  588;  Ann.  Cas. 

642,  48  L.R.A.  717;  Chapman  v.  Roch-  1913D  1085. 

ester,  110  N.  Y.  273,  18  N.  E.  88,  6  And  see  Drains  and  Sbwers,  vol. 

A.  S.  R.  366,  I.L.R.A.  296  and  note;  9,  p.  676  et  seq.;  Irrigation,  vol.  15, 

Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  p.  448;  Mikes,  vol.  18,  p.  1243;  Nui- 

303,  58  N.  E.  142,  79  A.  S.  R.  643  sances,  vol.  20,  p.  402. 

and  note,  51  L.R.A.  687;  Durham  v.  9.  Tennessee  Coal,   etc.,  R.  Co.  v. 

Eno  Cotton  Mills,  141  N.  C.  615,  54  Hamilton,  100  Ala.  252,  14  So.  167, 

8.  E.  453,  7  L.R.A. (N.S.)   321  and  46  A.  S.  R.  48;  Drake  v.  Lady  Ensley 

note;    Columbus,    etc.,    Iron    Co.    v.  Coal,  etc.,  R.  Co.,  102  Ala.  50L  14 
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that  a  riparian  owner  sustaining  substantial  injuries  by  reason  of  such 
an  invasion  of  his  rights  may  maintain  an  action  without  regard  to  the 
motive  which  prompts  the  invasion/0  and  the  pollution  of  a  stream 
to  the  injury  of  a  lower  proprietor  will  not  be  justified  by  the  impor- 
tance of  the  business  of  the  upper  proprietor,11  to  either  the  public  or 
the  wrongdoer,12  or  by  the  fact  that  the  latter  is  conducting  such  busi- 
ness with  care  and  in  the  only  known  practicable  mode.1*    There  are, 

So.  749,  48  A.  S.  B.  77,  24  L.R.A.  (N.S.)  584;  Atty.-Gen.  v.  Grand  Rep- 

64  and  note;  Alabama  Consol.  Coal,  ids,  175  Mich.  503,  141  N.  W.  890, 

etc.,  Co.  v.  Turner,  145  Ala.  639,  39  Ann.    Cas.    1915A    968,    50    L.R.A. 

So.  603,  117  A.  S.  R.  61;  People  v.  (N.S.)    473;    Strobe!    v.    Kerr    Salt 

Elk  River  Mill,  etc.,  Co.,  107  Cal.  214,  Co.,  164  N.  Y.  303,  58  N.  E.  142, 

40  Pac  486,  48  A.  S.  R.  121  and  note;  79   A.    S.   R.   643,   51   L.R.A.   687; 

Brenman  Constr.  Co.  v.  Cumberland,  Arminius  Chemical  Co.  v.  Landrum, 

29  App.  Cas.  (D.  C.)  554,  10  Ann.  113  Va.  7,  73  S.  E.  459,  Ann.  Caa. 

Cas.  865, 15  L.R.A.(N.S.)  535;  Hodges  1913D    1075,    38   L.R.A.(N.S.)    272; 

v.  Pine  Product  Co.,  135  Ga.  134,  68  Day  v.  Louisville  Coal,  etc.,  Co.,  60 

S.  E.  1107,  21  Ann.   Cas.  1052,  33  W.  Va.  27,  53  S.  E.  776,  10  L.R.A. 

L.R.A.(N.S.)  74;  Helfrich  v.  Catons-  (N.S.)  167.    And  see  Drake  v.  Lady 

ville  Water  Co.,  74  Md.  269,  22  Atl.  Ensley  Coal,  etc.,  R.  Co.,  102  Ala.  501, 

72,  28  A.  S.  R.  245  and  note,  13  L.R.A.  14  So.  749,  48  A.  S.  R.  77,  24  L.R.A. 

117;  Merrifleld  v.  Lombard,  13  Allen  64. 

(Mass.)  16,  90  Am.  Dec.  172;  Atty.-  12.  Arizona  Copper  Co.  ▼.  Gilles- 

Gen.  v.  Grand  Rapids,  175  Mich.  503,  pie,  230  U.  S.  46,  33  S.  Ct.  1004,  57 

141  N.  W.  890,  Ann.  Cas.  1915 A  968,  U.  S.  (L.  ed.)  1384;  Arminius  Chemi- 

50     L.R.A.(N.S.)     473;     Mississippi  cal  Co.  v.  Landrum,  113  Va.  7,  73  S. 

Mills  Co.  v.  Smith,  69  Miss.  299,  11  E.   459,   Ann.   Cas.   1913D  1075,  38 

So.  26,  30  A.  S.  R.  546;  Barton  v.  L.R.A.(N.S.)  272;  Day  v.  Louisville 

Union  Cattle  Co.,  28  Neb.  350,  44  N.  Coal,  etc.,  Co.,  60  W.  Va.  27,  53  S. 

W.  454,  26  A.  S.  R.  340,  7  L.R.A.  E.  776,  10  L.R.A.(N.S.)  167. 

457;  Columbus,  etc.,  Iron  Co.  v.  Tue-  Note:  10  Eng.  Rul.  Cas.  242. 

ker,  48  Ohio  St.  41,  26  N.  E.  630,  29  13.  Weston  Paper  Co.  v.  Pope,  155 

A.  S.  R.  528  and  note,  12  L.R.A.  577;  Ind.  394,  57  N.   E.  719,  56  L.R.A. 

Payne  v.  Providence  Gas  Co.,  31  R.  I.  899 ;  Bowman  v.  Humphrey,  132  la. 

295,  77  Atl.  145,  Ann.  Cas.  1912B  65;  234,  109  N.  W.  714,  11  Ann.  Cas.  131, 

Trevett  v.  Prison  Ass'n,  98  Va.  332,  36  6  L.R.A.(N.S.)  1111;  Columbus,  etc, 

S.  E.  373,  81  A.  S.  R.  727,  50  L.R.A.  Iron  Co.  v.  Tucker,  48  Ohio  St.  41, 

564;  McEvoy  ▼.  Taylor,  56  Wash.  357,  26  N.  E.  630,  29  A.  S.  R.  528,  12 

105  Pac.   851,  26  L.R.A.(N.S.)    222  L.R.A.    577    and    note;    Straight    v. 

2Pd  ^HirD??  V^rL8ViUe«C°^et^    H°Ver»  79   0hi°   St-  263>  87  N-  B-   174> 

f  o'  a  /xt^  %  ,**'  '        22  L.R.A.(N.S.)  276  and  note;  H.  B. 

wii-  5?  A  q  T*  fi?n  A21.  fi  BowlinS  Coal  Ca  v-  Ruffner'  117 
t  p  i ^q \  fiii  A  mhT  k  Tenn-  180>  10°  S-  W.  116,  10  Ann. 
LJLMN.S.)  1111;  1  Eng.  Rul.  Cas.  Cas    5gl^9  LRA#(NA)  '933.,   Ar- 

See  Nuisances,  vol.  20,  pp.  401,  402.  ™™  "IJo.  .^ndrum  U3 

10.  Straight  v.  Hover,  79  Ohio  St.  ^A™  %B:  fxr  af^oC    ,,      I 
263,  87  N.  E.  174,  22  L.R.A.(N.S.)  J,075'  38  L.R.A. (N.S.)  272  and  note; 
276  and  note.  Day  v-  Louisville  Coal,  etc.,  Co.,  60 

11.  Sandusky  Portland  Cement  Co.  W.  Va.  27,  53  S.  E.  776,  10  L.R.A. 
▼.  Dixon  Pure  Ice  Co.,  221  Fed.  200,  (N.S.)  167. 

136  C.  C.  A.  610,  L.R.A.1915E  1210;       Notes:  84  A.  S.  R.  910;  22  L.R.A. 
Parker  v.  American  Woolen  Co.,  195    (N.S.)  277. 

Mass.  591,  81  N.  E.  468,  10  L.R.A.       And  see  Mines,  vol.  18,  p.  1244. 
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however,  decisions  to  the  effect  that  where  the  upper  proprietor  is  care- 
fully exercising  a  right  in  the  only  known  practicable  mode,  he  incurs 
no  liability  for  the  resulting  pollution  of  a  stream,14  and  it  has  also 
been  held  by  some  courts  that  where  the  public  has  a  general  interest 
in  the  business  carried  on,  and  the  business  is  of  such  a  character  that 
it  cannot  be  conducted  at  any  other  place  than  where  nature  has 
located  it,  or  where  public  necessity  requires  it  to  be,  individual  rights 
must  yield  to  the  public  good.1*  If  a  person  has  the  right  to  use  the 
waters  of  a  stream  as  it  naturally  flows  over  his  property,  private  per- 
sons polluting  it  cannot  urge,  in  mitigation  of  the  damages  caused  by 
them,  that  they  offered  to  give  him  a  substitute  for  it  The  right  to 
decline  arbitrarily  the  use  of  any  other  water  offered  is  as  absolute  as 
the  right  to  use  the  unpolluted  water.1*  The  right  of  riparian  owners 
to  the  purity  of  water  flowing  by  or  through  their  lands  applies  to 

14.  Straight  v.  Hover,  79  Ohio  St.  Pennsylvania  cases.  Robb  v.  Carnegie, 
263,  87  K.  £.  174,  22  L.RJL(N.S.)  145  Pa.  St.  324,  22  Atl.  649,  27  A. 
276  (stating  this  to  be  the  view  taken  S.  B.  694,  14  L.R.A.  329 ;  Hauck  v. 
by  a  few  cases  but  holding  to  the  Tidewater  Pipe  line  Co.,  153  Pa.  St. 
contrary),  366,  26  Atl.  644,  34  A.  S.  R.  710,  20 

Notes:   84  A.   S.  R.  910,  911;  41  L.R.A.  642.    And  see  Drake  v.  Lady 

L.R.A.  753;  22  LJR.A.(N.S.)  277,  281,  Ensley  Coal,  etc.,  Co.,  102  Ala.  501, 

15.  Weston  Paper  Co.  v.  Pope,  155  14  So.  749,  48  A.  S.  R.  77,  24  L.R.A. 
Ind.  394,  57  N.  E.  719,  56  L.R.A.  899.  64;  H.  B.  Bowling  Coal  Co.  v.  Ruffner, 

In  Pennsylvania  Coal  Co.  v.  Sander-  117  Tenn.  180,  100  S.  W.  116,  10 
son,  113  Pa.  St  126,  6  Atl.  453,  57  Ann.  Cas.  581,  9  L.R.A.(N.S.>  923; 
Am.  Rep.  445,  56  Am.  Rep.  89  note,  Arminius  Chemical  Co.  v.  Landrum, 
it  was  held  that  the  use  and  enjoyment  113  Va.  7,  73  S.  E.  459,.  Ann.  Cas. 
of  a  stream  of  pure  water  for  domestic  1913D  1075,  38  L.R.A.(N.S.)  272. 
purposes  by  the  lower  riparian  owners  In  Barnard  v.  Sherley,  135  Ind.  547, 
must  give  way  to  the  interest  of  the  34  N.  E.  600,  35  N.  E.  117,  41  A.  S. 
community  in  order  to  permit  the  de-  R.  454,  24  L.R.A.  568,  151  Ind.  160, 
velopment  of  the  natural  resources  of  47  N.  E.  671,  41  L.R.A.  737,  the 
the  country,  and  to  make  possible  the  Indiana  court  was  apparently  infln- 
prosecution  of  the  lawful  business  of.  enced  by  the  Pennsylvania  decision 
mining  coal,  and  that  one  operating  above  set  out,  in  its  holding  that  one 
a  coal  mine  in  the  ordinary  and  usual  who  sinks  an  artesian  well  upon  his 
manner  may,  upon  his  own  lands,  own  land  and  uses  the  water  to*  bathe 
drain  or  pump  the  water  which  per-  the  patients  in  a  sanitarium  or  hospi- 
colates  into  the  mine  into  a  stream  tal  erected  by  him  on  said  premises 
which  forms  the  natural  drainage  of  is  not  liable  to  injunction  and  damages 
the  basin  in  which  the  mine  is  situate,  for  allowing  the  water  to  flow  into  a 
although  the  quantity  of  the  water  natural  watercourse  of  a  basin  in 
may  thereby  be  increased,  and  its  which  the  well  is  situated  and  which  is 
quality  so  affected  as  to  render  it  the  only  practicable  outlet  for  the 
totally  unfit  for  domestic  purposes  flow  from  such  well,  if  the  owner  is 
by  the  lower  riparian  owners.  free  from  negligence  or  malice  and 

This    conclusion,    which    has    been  uses  due  care  in  avoiding  injury  to 
.much  criticised  in  other  states,  is  not  his  neighbors. 

in  harmony  with  the  prior  decisions  16.  Stevenson  v.  Ebervale  Coal  Co., 
of  the  same  court,  and  its  authority  201  Pa.  St  112,  50  AtL  818,  88  A. 
is   greatly   weakened   by    subsequent   S.  R.  805. 
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artificial  as  well  as  natural  streams.17  Thus  it  has  been  held  that  canal 
companies  have  no  right  to  conduct  water  through  their  canals. onto 
lands  irrigated  by  them,  and  then,  by  means  of  drain  ditches,  conduct 
the  seepage  and  surplus  water  therefrom,  rendered  unfit  for  irrigation 
or  domestic  uses  by  contact  with  alkaline  or  mineralized  matter,  into 
a  canal,  out  of  which  persons  have  the  right  to  take  water  for  useful 
purposes.18  The  rights  and  liabilities  of  municipal  corporations  as  to 
pollution  of  streams  is  discussed  at  length  elsewhere  in  this  work.19 

133.  Reasonable  Use  as  Test. — The  general  rule  above  stated  as  to 
the  right  of  every  riparian  owner  to  have  a  stream  flowing  by  or 
through  his  land  flow  in  its  natural  purity,80  does  not  mean  that  a 
riparian  owner  has  a  right  to  a  stream  absolutely  pure,  without  any 
pollution  whatever,1  but  the  same  principle  that  governs  the  use  of 
running  streams,  in  respect  to  the  abstraction,  detention,  or  diversion 
of  the  water,  also  governs  in  respect  to  their  pollution ;  namely,  that 
a  reasonable  use  may  be  made,  and  nothing  more.*  If  the  upper  owner 
goes  beyond  this  reasonable  use  and  materially  damages  the  lower 
owner,  then  he  must  answer  in  damages,8  or  have  his  unreasonable  use 
enjoined ;  4  but  if  his  proper  and  reasonable  use  causes  damage  to  the 
lower  owner,  such  damage  flowing  from  the  proper  use  of  a  natural 
right  is  damnum  absque  injuria.*  Riparian  owners  are  entitled  to  the 
reasonable  use  and  enjoyment  of  streams  flowing  by  their  land,  and  it 
is  incident  to  such  enjoyment  that  the  purity  of  the»water  should  be 
impaired  to  some  extent  It  is  impossible  to  use  a  stream  for  domestic, 
manufacturing,  commercial,  or  other  purposes  without  injuring  its 
original  purity.  The  law  recognizes  the  right  to  such  reasonable  use 
and  the  result  which  of  necessity  flows  therefrom,  and  provides  that 
the  right  of  one  riparian  owner  to  the  use  of  a  stream  in  its  purity 
must  yield  to  the  right  of  every  other  riparian  owner  to  make  a  rea- 
sonable use  of  the  same  stream.6    The  use  of  the  stream  by  upper 

17.  Wood  v.  Waud,  3  Exch.  748,  18  3.  See  supra,  par.  132,  and  infra, 
L.  J.  Exch.  305,  13  Jur.  472,  10  Eng.  par.  138. 

Rul.  Cas.  226  and  note.  4.  See  infra,  par.  142. 

18.  North  Point  Consol.  Irrigation  5.  MacNamara  v.  Taft,  196  Mass. 
Co.  v.  Utah,  etc.,  Canal  Co.,  16  Utah  597,  83  N.  E.  310,  13  LJLA.(N.S.) 
246,  52  Pac.  168,  67  A.  S.  R.  607,  1044;  McEvoy  v.  Taylor,  56  Wash. 
40  L.R.A.  851.  And  see  Irrigation,  357,  105  Pac  851,  26  L.R.A.(N.S.) 
vol.  15,  p.  491.  222. 

19.  See  Drains  and  Sewers,  vol.  9,  Note:  84  A.  S.  R.  909,  910. 

676  et  seq.  6.  Tennessee  Coal,  etc,  R.  Co.   ▼. 

20.  See  supra,  par.  132.  Hamilton,  100  Ala.  252,  14  So.  167, 

1.  Note :  84  A.  S.  R.  909.  46  A.  S.  R.  48 ;  People  ▼.  Elk  River 

2.  Red  River  Roller  Mills  v.  Mill,  etc.,  Co.,  107  Cal.  214,  40  Pac 
Wright,  30  Minn.  249,  15  N.  W.  167,  486,  48  A.  S.  R.  121;  Barrett  v.  Mt, 
44  Am.  Rep.  194;  Hayes  v.  Waldron,  Greenwood  Cemetery  Asa'n,  159  111. 
44  N.  H.  580,  84  Am.  Dee.  105  and  385,  42  N.  E.  891,  50  A.  S.  R.  168,  31 
note.  L.R.A.  109;  Barnard  v.  Sherley.  135 
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owners  for  mill  purposes,  for  irrigation,  watering  cattle,  and  the  mani- 
fold purposes  for  which  they  may  lawfully  use  it,  will  tend  to  render 
the  water  more  or  less  impure.  Cultivating  and  fertilizing  the  lands 
bordering  on  the  stream,  and  in  which  ate  its  sources,  their  occupation 
by  farmhouses  and  other  erections,  will  unavoidably  cause  inpurities 
to  be  carried  into  the  stream.  As  the  lands  are  subdivided  and  their 
occupation  and  use  become  multifarious,  these  causes  will  be  rendered 
more  operative,  and  their  effects  more  perceptible.  The  water  may  thus 
be  rendered  unfit  for  many  uses  for  which  it  had  before  been  suitable ; 
but  so  far  as  that  condition  results  only  from  reasonable  use  of  the 
stream  in  accordance  with  the  common  right,  the  lower  riparian  pro- 
prietor has  no  remedy.  When  the  population  becomes  dense,  and 
towns  or  villages  gather  along  its  banks,  the  stream  naturally  2nd 
necessarily  suffers  still  greater  deterioration.  Roads  or  streets  crossing 
it,  or  running  by  its  side,  with  their  gutters  and  sluices  discharging 
into  it  their  surface  water  collected  from  over  large  spaces,  and  carry- 
ing with  it  in  suspension  the  loose  and  light  material  that  is  thus  swept 
off,  are  abundant  sources  of  impurity,  against  which  the  law  affords  no 
redress  of  action.7    This  question  of  reasonableness  is  usually  one  of 

Ind.  647,  34  N.  E.  600,  35  N.  E.  117,  S.  E.  463,  7  L.R.A.(N.S.)  321;  Colum- 

41  A.  S.  B.  454,  24  L.R.A.  568;  Wes~  bos,  etc.,  Iron  Go.  v.  Tucker,  48  Ohio 

ton  Paper  Co.  v.  Pope,  155  Ind.  394,  St.  41,  26  N.  E.  630,  29  A.  S.  R.  528, 12 

57  N.  E.  719,  56  L.R.A.  899;  Wash-  L.R.A.  577;  Elder  v.  Lykens  Valley 

burn  v.  Oilman,  64  Me.  163,  18  Am.  Coal  Co.,  157  Pa.  .St.  490,  27  Atl.  545, 

Rep.  246;  Lookwood  Co.  v.  Lawrence,  37  A.  S.  R.  Z42;  Richmond  Mfg.  Co. 

77  Me.  297,  52  Am.  Rep.  763;  Hel-  v.  Atlantic  De  Laine  Co.,  10  R.  I. 

frich   v.    Catonsville   Water   Co.,   74  106, 14  Am.  Rep.  658;  Cox  v.  Howell, 

Md.  269,  22  Atl.  72,  28  A.  S.  R.  245  108   Tenn.   130,    65    S.   W.   868,   58 

and   note,    13   L.R.A.   117;    Cary   v.  L.R.A.  487;  Trevett  v.  Prison  Ass'n, 

Daniels,  8  Mete.  (Mass.)  466,  41  Am.  98  Va.  332,  36  S.  E.  373,  81  A.  8. 

Dec.  632;  Merrifield  v.  Worcester,  110  R.    727,    50    L.R.A.    564;    Arminius 

Mass.  216,  14  Am.  Rep.  592;  Parker  Chemical  Co.  v.  Landrum,  113  Va.  7, 

v.  American  Woolen  Co.,  195  Mass.  73  S.  E.  459,  Ann.  Cas.  1913D  1075, 

591,  81  N.  E.  468,  10  L.R.A.(N.S.)  38     L.R.A.(N.S.)      272;     Packwood 

584;  MacNamara  v.  Taft,  196  Mass.  v.  Mendota  Coal,  etc.,  Co.,  84  Wash. 

597,  83  N.  E.  310,  13  L.R.A. (N.S.)  47,  146  Pac  163,  L.R.A.1915D  911; 

1044;  Atty.-Gen.  v.  Grand  Rapids,  175  Hazeltine  v.  Case,  46  Wis.  391,  1  N. 

Mich.  503,  141  N.  W.  890,  Ann.  Cas.  W.  66,  32  Am.  Rep.  715. 

1915A  968,  50  L.R.A. (N.S.)  473;  Red  Notes:   84  A.   S.   R.   909;   L.R.A. 

River  Roller  Mills  v.  Wright,  30  Minn.  1917F  209. 

249,  15  N.  W.  167,  44  Am.  Rep.  194;  See  Nuisances,  vol.  20,  p.  402. 

Chessman  v.  Hale,  31  Mont.  577,  79  7.  Helfrich  v.  Catonsville  Water  Co., 

Pac.  254,  3  Ann.  Cas.  1038,  68  L.R.A.  74  Md.  269,  22  Atl.  72,  28  A.  S.  R. 

410;    Hayes  v.   Waldron,   44   N.   H.  245,  13  L.R. A.  117;  Merrifield  v.  Wor- 

580,  84  Am.  Dec.  105;  Grey  v.  Pater-  cester,  110  Mass.  216,  14  Am.  Rep. 

son,  58  N.  J.  Eq.  1,  42  Atl.  749,  48  592 ;  Parker  v.  American  Woolen  Co., 

L.R.A.  717;  Strobel  v.  Kerr  Salt  Co.,  195  Mass.  591,  81  N.  E.  468, 10  L.R.A. 

164  N.  Y.  303,  58  N.  E.  142,  79  A.  (N.S.)  584;  Strobel  v.  Kerr  Salt  Co., 

S.  R.  643,  51  L.R.A.  687 ;  Durham  v.  164  N.  T.  303,  58  N.  E.  142,  79  A.  S. 

Eno  Cotton  Mills,  141  N.  C.  615,  54  R.  643  and  note,  51  L.R.A.  687;  Trev- 
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fact  to  be  determined  in  each  case  according  to  the  circumstances,8 
such,  for  instance,  a£>  the  size  and  character  of  the  stream,9  the  purposes 
to  which  it  is  or  can  be  applied,10  the  nature  and  importance  of  the  use 
claimed  and  exercised  by  one  party,11  and  the  inconvenience  and 
injury  to  the  other.12  There  are  numerous  decisions  to  the  effect  that 
the  use  of  the  water  of  a  stream  by  a  riparian  owner  for  ordinary  farm 
and  domestic  purposes,  such  as  allowing  his  horses,  cattle,  and  fowl 
free  access  thereto,  is  a  reasonable  use,  and  does  not  render  him  liable 
in  damages  to  a  lower  riparian  owner  entitled  to  the  use  of  the  water 
for  farm  and  domestic  purposes,  though  such  use  renders  the  water 
materially  less  pure,  to  such  lower  riparian  owner's  substantial  dam- 
age.18 On  the  other  hand  it  has  been  held,  or  at  least  recognized,  in 
a  number  of  cases,  that  the  maintaining  of  extensive  cattle  yards  or 
hogpens  upon  or  near  a  watercourse  caused  such  a  pollution  of  the 
water  as  to  amount  to  an  unreasonable  use,  and  to  give  the  lower 
riparian  owner  a  right  to  maintain  a  suit  for  injunction  or  an  action 
for  damages.14     In  many  of  the  modes  of  using  a  stream,  as  for 

ett  v.  Prison  Ass'n,  98  Va.  332,  36  S.  44  Am.  Rep.  194;  Hayes  v.  Waldron, 
E.  373,  81  A.  S.  R.  727,  50  L.R.A.  564.   44  N.  H.  580,  84  Am.  Dec.  105  and 

8.  Arizona  Copper  Co.  v.  Gillespie,   note. 

230  U.  S.  46,  33  S.  Ct.  1004,  57  U.  S.  12.  Sandusky  Portland  Cement  Co. 

(L.  ed.)  1384;  Piatt  v.  Waterbury,  72  v.  Dixon  Pure  Ice  Co.,  221  Fed.  200, 

Conn.  531,  45  Atl.  154,  77  A.  S.  R.  136  C.  C.  A.  610,  L.R.A.1915E  1210 ; 

335  and  note,  48  L.R. A.  691 ;  Barnard  Red  River  Roller  Mills  v.  Wright,  30 

v.  Sherley,  135  Ind.  j547,  34  N.  E.  600,  Minn.  249, 15  N.  W.  167,  44  Am.  Rep. 

35  N.'  E.  117,  41  A.  S.  R.  454,  24  194;  Hayes  v.  Waldron,  44  N.  H.  580, 

L.R.A.  568;   Ferguson  v.   Firmenich  84  Am.  Dec.  105  and  note;  Snow  v. 

Mfg.  Co.,  77  la.  576,  42  N.  W.  448,  Parsons,  28  Vt  459,  67  Am.  Dec.  723 ; 

14  A.  S.  R.  319;  Red  River  Roller  Packwood  v.  Mendota  Coal,  etc.,  Co., 

Mills  v.  Wright,  30  Minn.  249,  15  N.  84  Wash.  47,  146  Pac.  163,  L.R.A. 

W.  167,  44  Am.  Rep.  194;  Chessman  1915D  911. 

v.  Hale,  31  Mont.  577,  79  Pac.  254,  13.  Helfrich   v.    Catonsville   Water 

3  Ann.  Cas.  1038,  68  LJR.A.  410;  Bar-  Co.,  74  Md.  269,  22  Atl.  72,  28  A.  S.  R. 

ton  v.  Union  Cattle  Co.,  28  Net).  350,  245,   13  L.R.A.  117;  MacNamara  v. 

44  N.  W.  464,  26  A.   S.  &>  340,  7  Taft,  196  Mass.  597,  83  N.  E.  310,  13 

L.R.A.  457;  Hayes  v.  Waldron,  44  N.  L.R.A.(N.S.)  1044;  Hayes  v.  Waldron, 

H.  580,  84  Am.  Dec.  105  and  note;  44  N.  H.  580,  84  Am.  Dec.  105;  Mc- 

Strohel  v.  Kerr  Salt  Co.,  164  N.  Y.  Evoy  v.  Taylor,  56  Wash.  357,  105 

303,  58  N.  E.  142,  79  A.  S.  R.  643,  51  Pac  851,  26  L.R.A.JN.S.)    222  and 

L.R. A.  687;  Hazeltine  v.  Case,  46  Wis.  note;  Packwood  v.  Mendota  Coal,  etc., 

391,  1  N.  W.  66,  32  Am.  Rep.  715.  Co.,  84  Wash.  47, 146  Pac.  163,  L.R. A. 

Notes:  28  A.  S.  R.  249;  84  A.  S.  R.  1915D  911;  Haseltine  v.  Case,  46  Wis. 

909,  910.  391,  1  N.  W.  66,  32  Am.  Rep.  715. 

9.  Red  River  Roller  Mills  v.  Wright,  Note:  26  L.R.A.(N.S.)  223. 

30  Minn.  249,  15  N.  W.  167,  44  Am.  14.  People  v.  Elk  River  Mill,  etc., 

Rep.  194;  Hayes  v.  Waldron,  44  N.  H.  Co.,  107  Cal.  214,  40  Pac.  486,  48  A. 

580,  84  Am.  Dec.  105  and  note.  S.  R.  121   (holding,  however,  that  it 

10.  Hayes  v.  Waldron,  44  N.  H.  580,  would   be   a    different   matter   where 
84  Am.  Dec.  105  and  note.  stock,  not  confined  on  the  banks  of  a 

11.  Red     River     Roller     Mills     v.  stream,  but  following  their  natural  in- 
Wright,  30  Minn.  249,  15  N.  W.  167,  stincts  cause  pollution)  j  Ferguson  v. 
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instance  in  the  case  of  sawmills,  fulling  mills,  cotton  and  woolen  fac- 
tories, etc.,  deposits  of  sawdust,  waste  or  other  substances  therein  are 
to  some  extent  necessarily  made,  and  it  has  been  frequently  held  that 
this  is  not,  under  all  circumstances,  an  unreasonable  or  unlawful  use, 
and  that  whether,  in  any  given  case,  such  use  would  be  reasonable  or 
not,  is  a  question  for  the  jury.1*  The  tendency  of  the  later  decisions, 
however,  is  to  restrict  somewhat  the  liberality  of  the  original  rule,16 
and  some  courts  have  taken  the  view  that  the  use  of  the  water  of  a 
stream  for  industrial  or  manufacturing  purposes  by  a  riparian  owner, 
by  which  it  is  polluted  with  a  foreign  substance,  is  quite  another  mat- 
ter, when  it  comes  to  testing  such  owner's  right  as  against  a  lower 
riparian  owner  entitled  to  the  use  of  the  water  for  farm  and  domestic 
purposes.  According  to  these  authorities  the  right  to  the  reasonable 
use  of  water  by  a  riparian  owner  for  manufacturing  or  industrial  pur- 
poses, resulting  in  the  pollution  of  the  water  with  foreign  substances, 
is  limited  to  the  extent  that  such  use  must  not  materially  pollute  the 
water,  to  the  substantial  damage  of  the  lower  riparian  owner.17 

134.  Contribution  by  Others  to  Pollution  as  Defense. — Pollution 
of  a  stream  by  others  is  no  justification  to  a  defendant  charged  with 
fouling  the  water.  The  fact  that  a  watercourse  is  already  polluted  does 
not  entitle  other  persons  to  add  thereto,  or  preclude  persons  through 
whose  lands  it  flows  from  obtaining  relief  against  its  further  pollu- 
tion.18 If  an  upper  owner  on  a  stream  contributes  to  its  pollution  after 
it  has  been  already  polluted  above  him,  but  what  he  contributes  renders 
the  water  unfit  for  stock  and  charges  it  with  noxious  gases,  when 
before  it  was  fit  for  stock  and  free  from  such  gases,  he  will  be  liable  in 

Firmenich  Mfg.  Co.,  77  la.  576,  42  N.  Co.,  84  Wash,  47, 146  Pae.  163,  L.R.A. 

W.  448,  14  A.  S.  R.  319;  Barton  v.  1915D  911. 

Union  Cattle  Co.,  28  Neb.  350,  44  N.  Note:  28  A.  S.  R.  249. 

W.  464,  26  A.  S.  R.  340,  7  L.R.A.  457.  And  see  Mines,  vol.  18,  p.  1243  et 

Notes:  84  A.  S.  R.  910;  26  L.R.A.  seq. 

(N.S.)  223.  IB.  Watson    v.    New    Milford,    72 

15.  Barnard  v.  Sherley,  135  led.  Conn.  561,  45  Atl.  167,  77  A.  S.  R. 
547,  34  N.  E.  600,  35  N.  E.  117,  41  345;  Barrett  v.  Mt.  Greenwood  Ceme- 
A.  S.  R.  454,  24  L.R. A.  568 ;  Ferguson  tery  Ass'n,  159  111.  3&,  42  N.  E.  891, 
v.  Firmenich  Mfg.  Co.,  77  la.  576,  42  50  A.  S.  R.  168,  31  L.R.A.  109 ;  Wood- 
N.  W.  448,  14  A.  S.  R.  319;  Parker  year  v.  Sehaefer,  57  Md.  1,  40  Am. 
t.  American  Woolen  Co.,  195  Mass.  Rep.  419 ;  Parker  v.  American  Woolen 
691,  81  N.  E.  468,  10  L.R.A.(N.S.)  Co.,  195  Mass.  691,  81  N.  E.  468,  10 
584;  Hayes  v.  Waldron,  44  N.  H.  580,  L.R.A.(N.S.)  584;  Strobel  v.  Kerr 
84  Am.  Dec.  105;  Jacobs  v.  Allard,  42  Salt  Co.,  164  N.Y.  303,  58  N.  E.  142, 
Vt.  303,  1  Am.  Rep.  331;  Canfield  v.  79  A.  S.  R.  643  and  note,  51  L.R.A. 
Andrew,  54  Vt.  1,  41  Am.  Rep.  828.  687;  Richmond  Mfg.  Co.  v.  Atlantic 

Notes :  28  A.  S.  R.  249 ;  79  A.  S.  R.  De  Laine  Co.,  10  R.  I.  106,  14  Am. 

655;  84  A.  S.  R.  909.  Rep.  658. 

16.  Parker  v.  American  Woolen  Co.,       Notes:  79  A.  S.  R.  655;  11  L.R. A. 
195  Mass.  591,  81  N.  E.  468, 10  L.R.A.  (KS.)  1167;  10  Eng.  Rnl.  Cas.  242. 
(N.S.)  584.  And  see  Drains  aot  Sewers,  vol 

17.  Packwood  v.  Mendota  Coal,  etc.,  9,  p.  688. 

1219 


136  WATERS  27  R.  C.  L. 

damages  to  the  lower  owner.19  So  it  has  been  held  that  if  the  defend- 
ant has  created  a  nuisance  upon  plaintiff's  premises  by  fouling  the 
waters  of  the  stream,  the  fact  that  plaintiff  has  also,  by  his  own  separate 
and  independent  act,  cast  foul  or  unwholesome  material  into  the 
same  stream  during  the  same  period  will  not  defeat  his  right  of 
recovery  for  so  much  of  the  resulting  damage  as  is  fairly  attributable 
to  the  defendant's  wrong.*0 

135.  Necessity  for  Material  Injury  to  Riparian  Rights. — There  is 
in  every  large  body  of  water  a  purifying  principle  which  will,  either 
by  ordinary  sedimentary  deposit  or  by  chemical  change,  obviate  the 
evil  effects  which  otherwise  would. arise  from  the  deposit  therein  of 
some  limited  amount  of  noxious  matter.  Accordingly  it  is  not  for 
every  small  deposit  of  such  matter  that  the  law  will  give  a  remedy,1 
but  it  is  only  when  the  owner  in  the  stream  below  is  materially  affected 
in  his  right  to  use  the  water,  by  reason  of  its  impurity  as  it  enters  his 
premises,  that  he  has  a  remedy  against  the  upper  proprietor  by  whose 
use  the  quality  of  the  water  is  impaired.8  To  enable  a  riparian  owner 
to  maintain  an  action  for  damages,  he  must  show,  not  only  that  the 
defendant  has  done  some  act  which  tends  to  injure  the  stream  and 
which  he  has  no  legal  right  to  do,  or  which  is  in  excess  of  his  legal 
right  so  as  to  be  an  unreasonable  use  thereof,  but  also  that  the  detri- 
ment of  which  the  plaintiff  complains  is  the  result  of  that  cause.1  But 
since,  as  in  other  cases  of  the  excessive  use  of  a  stream  of  water,  the 
continued  use  may  ripen  into  a  prescriptive  right,  it  has  been  held  that 
the*  lower  owner  may  maintain  an  action  to  prevent  that  result,  even 
though  the  pollution  does  not  interfere  with  any  use  of  the  water  which 
he  is  making  at.  the  time.4  Though  there  be  several  landowners 
through  whose  possessions  a  polluted  stream  may  flow,  and  all  suffer 
damage  of  the  same  character,  but  each  of  different  degree,  that  does 
not  convert  the  injurious  act  into  a  public  nuisance,  for  it  is  only  those 
individuals,  and  not  the  public  in  general,  who  suffer ;  and  therefore 
each  may  recover  the  damage  he  suffers,  though  it  differ  only  in  degree 
from  that  that  others  in  the  same  class  suffer.*    And  it  has  been  held 

19.  Ferguson  v.  Firmenich  Mfg.  Co.,  sancts,  vol.  20,  p.  492  et  seq. 

77  la.  576,  42  N.  W.  448,  14  A.  S.  R.  1.  Parker  v.  American  Woolen  Co., 
319.  195  Mass.  591,  81 N.  E.  468, 10  L.R.A. 

20.  Bowman  v.  Humphrey,  132  la.    (N.S.)  584.  • 

234,  109  N.  W.  714, 11  Ann.  Cas.  131,  2.  MacNamara  v.  Taft,  196  Mass. 
6  L.R.A.(N.S.)  1111  and  note,  over-  597,  83  N.  E.  310,  13  LJLA.(N.S.) 
ruling  on  this  point;  Ferguson  v.  Fir-  1044. 

menich  Mfg.  Co.,  77  la.  576,  42  N.  W.  3.  Merrifleld  v.  Worcester,  110  Mass. 
448,  14  A.  S.  R.  319.  For  a  full  216,  14  Am.  Rep.  092. 
discussion  of  the  question  whether  4.  Parker  v.  American  Woolen  Co., 
in  an  action  for  the  creation  or  main-  195  Mass.  591,  81  N.  E.  468, 10  L.R.A. 
tenance  of  a  nuisance,  the  defendant  (N.S.)  584.  And  see  infra,  par.  142. 
may  avail  himself  of  the  defense  of  5.  Smith  v.  Sedalia,  152  Mo.  283,  53 
contributory     negligence,     see     Not-  S.  W.  907,  48  LR.A.  71L    Generally 
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that  the  fact  that  a  lower  riparian  proprietor  suffers  no  personal  incon- 
venience from  a  nuisance  created  on  his  land  by  the  pollution  of  the 
stream!  because  be  does  not  reside  in  the  community,  is  immaterial 
except  on  the  question  of  damages.6 

136.  Effect  of  Prescription,  Estoppel  or  Custom  on  Right  to  Pollute. 
-—The  question  whether  a  municipality  or  individual  may  gain  a 
prescriptive  right  to  pollute  a  stream  seems  to  depend  for  its  answer 
upon  the  further  question  whether  the  particular  acts  of  pollution  con- 
stitute a  public  nuisance  or  merely  a  private  nuisance,  practically  all 
the  cases  being  agreed  in  the  general  proposition  that  no  length  of 
time  will  legalize  or  enable  a  person  to  acquire  a  title-  by  prescription 
to  maintain  a  public  nuisance.7  And  in  no  case  can  a  prescriptive 
right  of  pollution  be  acquired  which  is  superior  to  the  right  of  a  state 
to  exercise  its  police  power.8  Where,  however,  the  pollution  of  a 
stream  does  not  constitute  a  public  nuisance,  it  is  generally  held  that 
the  right  so  to  pollute  may  be  acquired  by  prescription  as  against  a 
riparian  owner  to  a  greater  extent  than  is  permissible  of  common 
right,9  but  in  order  to  acquire  such  right  by  prescription  the  use  must 
be  adverse,  under  a  claim  of  right,  uninterrupted,  and  continuous  for 
the  time  prescribed  by  law,  and  with  the  knowledge  of  the  party  whose 
right  is  invaded,10  and  must  be  of  such  a  nature  that  it  will  infringe 
on  the  rights  of  the  lower  owner  by  inflicting  injury  on  him.11  The 
right  acquired  by  prescription  to  pollute  the  waters  of  a  stream  is 
limited  by  the  character  and  extent  of  the  right  exercised  during  the 

as  to  the  right  of  action  for  damages  748,  18  L.  J.  Exch.  305,  13  Jur.  742, 

caused  by  a  nuisance,  see  Nuisance,  10  Eng.  Rul.  Cas.  236  and  note :  Gold- 

vol.  20,  p.  463  et  seq.  amid  v.  Tollbridge  Wells  Imp.  Com'rs, 

6.  Watson  v.  New  Milford,  72  Conn.  LR.1  Ch.  349,  35  L.  J.  Ch.  382,  14 
561,  45  Atl.  167,  77  A.  S.  R.  345.  L.  T.  N.  S.  154, 14  W.  R.  562, 16  Eng. 

7.  See  Drains  and  Sewers,  vol.  9,  Rul.  Cas.  586. 

p.  682;  Nuisances,  vol.  20,  p.  498.  Notes:  84  A.  8.  R.  923;  93  A.  S.  R. 

8.  See  Drains  and  Sewers,  vol.  9,  723;  23  L.RA»(N'.S.)  591;  10  Ann. 
p.  682.  Cas.  688;  Ann.  Cas.  1912C  182;  10 

And  see  infra,  par.  144.  Eng.  Rul.  Cas.  245. 

9.  Barnard  v.  Sherley,  135  Ind.  547,       See  Nuisances,  vol.  20,  p.  499. 

34  N.  E.  600,  35  N.  E.  117,  41  A.  S.  R.       10.  Woodyear  v.  Schaefer,  57  Md. 

454,    24   L.R.A.    568;    Woodyear   v.  1,  40  Am.  Rep.  419 ;  Smith  v.  Sedalia, 

Schaefer,  57  Md.  1,  40  Am.  Rep.  419 ;  152  Mo.  283,  53  S.  W.  907,  48  L.R. A. 

Smith  v.  Sedalia,  152  Mo.  283,  53  S.  711;  North  Point  Consol.  Irrigation 

W.  97,  48  L.R.A.  711;  Miles  v.  State  Co.  v.  Utah,  etc.,  Canal  Co.,  16  Utah 

Board  of  Health,  39  Mont.  405,  102  246,  52  Pae.  168,  67  A.  S.  R.  607,  40 

Pac.   696,  25  L.R.A.(N.S.)    589  and  L.R.A.  851. 

notes;  Shelby  ▼.  Cleveland  Mill,  etc.,       Notes:  84  A.  S.  R.  923;  3  Ann.  Cas. 

Co.,  155  N.  C.  196,  71  S.  E.  218,  Ann.  24. 

Cas.  1912C  179  and  note,  35  L.R.A.       And  see  Nuisances,  vol.  20,  p.  499. 
<N.S.)    488;    Cleveland   v.    Standard       11.  Woodyear  v.  Schaefer,  57  Md* 

Bag,  ete.,  Co.,  72  Ohio  St.  324,  74  N.  1, 40  Am.  Rep.  419. 
E.  206,  106  A.  S.  R.  613,  3  Ann.  Cas.       Notes:  93  A.  S.  R.  723;  25  L.R,A. 

23  and  note;  Wood  v.  Waad,  3  Exch.  (N.S.)  593;  Ann.  Cas.  1912C  132. 
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period  of  prescription,  and  for  any  increase  causing  material  injury  to 
the  riparian  owners  an  action  may  be  maintained.1*  A  prescriptive 
right  to  render  running  water  unfit  for  drinking  or  domestic  purposes 
requires  the  strictest  proof  of  its  existence.18  The  prescriptive  right 
to  pollute  a  watercourse  may  be  lost  by  ceasing  to  exercise  the  right, 
but  it  is  essential  that  there  be  such  a  suspension  of  the  exercise  of  the 
right  as  evinces  an  intention  to  abandon  it.  Where  the  waters  of  a 
watercourse  are  taken  for  a  municipal  water  supply,. a  right  to  pollute 
such  watercourse  which  has  been  acquired  by  prescription  may  be 
taken  away  under  the  power  of  eminent  domain.14  A  plea  of  estoppel 
to  object  to  the  pollution  of  a  stream  of  water  by  a  sewer  system  because 
of  permitting  the  construction  of  the  system  without  objection  is  insuf- 
ficient if  it  does  not  allege  any  duty  to  interpose  the  objection.16  In 
accordance  with  the  general  rule  that  a  usage  or  custom  to  be  binding 
must  be  reasonable  and  legal,16  it  has  been  held  that  no  right  to  pollute 
a  stream  can  be  acquired  by  custom.17 

137.  Pollution  of  Subterranean  and  Percolating  Waters;  Discharge 
of  Offensive  Matter  on  Adjoining  Land. — As  a  corollary  to  the  theory 
that  percolating  water  is  to  be  regarded  for  all  purposes  as  a  part  of  the 
containing  soil,  and  that  the  owner  of  the  land  has  the  absolute  right  to 
make  whatever  use  of  it  he  sees  fit,  without  incurring  liability  to  any- 
one thereby  injured,18  some  courts  have  held  that  such  owner  is  exempt 
from  legal  responsibility,  even  if  from  his  act  contamination  results  to 
the  underground  water  upon  a  neighbor's  premises.19    Most  of  the 

12.  Atty.-Gen.  v.  Grand  Rapids,  175  16.  See  Usages  and  Customs,  ante, 
Mich.  503,  141  N.  W,  890,  Ann.  Cas.   par.  7,  12  et  seq. 

1915A  968  and  note,  50  L.R.A.(N.S.)  17.  See  Mima,  vol.  18,  p.  1243. 

473;  Mississippi  Mills  Co.  v.  Smith,  18.  See  supra,  par.  91. 

69  Miss.  299,  11  So.  26,  30  A.  S.  R.  19.  Brown  v.  IHius,  27  Conn.  84, 

546;  Smith  v.  Sedalia,  152  Mo.  283,  71  Am.  Dee.  49;  Gilmore  v.  Royal  Salt 

53  S.  W.  907,  48  L.R.A.  711;  Chees-  Co.,  84  Kan.  729,  115  Pa*.  541,  34 
man  v.  Hale,  31  Mont.  577,  79  Pac.  L.R.A.  (N.S.)  48  (stating  this  to  be  the 
254,  3  Ann.  Cas.  1038,  68  L.R.A.  410 ;  view  of  some  courts  but  holding  to  the 
McCallum  v.  Gennantown  Water  Co.,  contrary) ;  Upjohn  v.  Richland  Board 

54  Pa.  St.  40,  93  Am.  Dec.  656.  of  Health,  46  Mich.  542,  9  N.  W.  845, 
Notes:  84  A.  S.  R.  923;  41  L.R.A.  41  Am.  Rep.  178. 

752;  25  I*.R.A.(N.S.)  593;  3  Ann.  Cas.  Notes:  34  L.RA.(N.S.)  49;  16  Ann. 

25;  10  Eng.  Rul.  Cas.  245.  Cas.  677. 

And  see  Drains  and  Sewers,  vol.  9,  In  Brown  v.  Illius,  27  Conn.  84,  71 

pp.  681,  682.  Am.  Dec.  49,  the  Connecticut  court 

13.  McCallum  v.  Gennantown  Water  seems  to  have  erred  in  its  distinction 
Co.,  54  Pa.  St.  40,  93  Am.  Dec.  656.  between  percolating  waters  and  under* 

14.  Note:  3  Ann.  Cas.  25.  ground  streams,  in  holding  that  one 

15.  Virginia  Hot  Springs  Co.  v.  Mc-  party  is  liable  for  polluting  the  water 
Cray,  106  Va.  461,  56  S.  E.  216,  10  of  his  neighbor's  well,  by  negligently 
Ann.  Cas.  179, 10  L.R.A.  465  and  note,  leaving  noxious  substances  on  his  land, 
And  see  Estoppel,  vol.  10,  pp.  795,  whether  such  substances  are  carried  by 
844.  the   rain   along   the   surface   of   this 
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courts  and  text  writers,  however,  recognize  the  right  of  pollution  to  be 
a  matter  controlled  by  different  considerations  from  the  right  of  a 
landowner  to  injure  a  neighboring  owner  by  diminishing  the  supply 
of  subterranean  water  by  either  a  reasonable  or  unreasonable  use,20  and 
the  weight  of  modern  authority  supports  the  rule  that  a  person  who,  by 
permitting  the  pollution  of  his  own  soil  or  the  water  thereunder,  con- 
taminates his  neighbor's  well  or  the  streams  under  the  neighbor's  land, 
from  which  water  is  appropriated,  is  liable  to  the  latter  in  damages,  and 
in  some  cases  the  continuance  of  such  pollution  has  been  restrained  by 
injunction.1  Some  of  the  decisions  taking  this  view  expressly  hold 
that  the  landowner,  notwithstanding  his  right  to  make  an  appropria- 
tion of  all  the  underground  water,  and  thus  prevent  its  use  by  another, 
has  no  right  to  pollute,  contaminate  or  poison  it,  however  innocently, 
so  that  when  it  reaches  his  neighbor's  land  it  is  in  such  condition  as  to 
be  unfit  for  use,  either  by  man  or  beast.2  In  other  cases,  however,  neg- 
ligence has  been  made  the  basis  of  liability.3    It  has  been  held  that  the 

ground  or  by  water  spreading  and  dif-  140 ;  Haugh's  Appeal,  102  Pa.  St.  42, 

fusing  itself,  according  to  natural  laws,  48  Am.  Rep.  193;  Hauck  v.  Tidewater 

under  the  surface,  so  as  to  penetrate  Pipe  Line  Co.,  153  Pa.  St.  366,  26 

the  adjoining  land,  and  thus  reach  the  Atl.  644,  34  A.  S.  R.  710,  20  L.R.A. 

well,  but  that  where  water  falling  upon  642. 

noxious  substances  on  one  person's  land  Notes r  34  L.R.A.(N.S.)  48;  16  Ann. 

sinks  into  the  ground  carrying  those  Cas.  676;  1  Eng.  Rul.  Cas.  271. 

substances  with  it,  and  becomes  com-  2.  Beatrice  Gas  Co.  v.  Thomas,  41 

mingled  with  subterraneous  streams  or  Neb.  662,  59  N.  W.  925,  43  A.  S.  R. 

currents  which  transmit  them  to  an-  711  and  note.     And  see  Gilmore  v. 

other's  well,  which  is  thereby  corrupted,  Royal  Salt  Co.,  84  Kan.  729,  115  Pae. 

the  party  from  whose  land  such  sub-  541,  34  L.R.A.(N.S.)  48. 

stances  have  come  is  not  liable  for  the  3.  Ballantine     v.     Public     Service 

injury  thus  done  to  the  well.  Corp.,  86  N.  J.  L.  331,  91  Atl.  95, 

For  the  generally  accepted  doctrine  L.R.A.1915A  369  and  note;  Collins  v. 

that  underground  streams  flowing  in  a  Chartiers  Valley  Gas  Co.,  131  Pa.  St. 

well  denned  channel  are  governed  by  143,  18  Atl.  1012,  17  A.  S.  R.  791,  6 

the  same  rules  as  surface  streams,  see  L.R.A.  280.    In  Kinnaird  v.  Standard 

supra,  par.  90.  Oil  Co.,  89  Ky.  468,  12  S.  W.  937,  25 

20.  Gilmore  v.  Royal  Salt  Co.,  84  A.  S.  R.  545,  7  L.R.A.  451,  the  court 

Kan.  729,  115  Pac.  541,  34  L.R.A.  made  the  distinction  above  noted  be- 

(N.S.)  48  and  note.  tween  the  right  of  the  owner  to  use 

Note:  1  Eng.  Rul.  Cas.  758,  759.  underground  water  and  the  right  to 

1.  Ottawa  Gas   Light,  etc.,   Co.   v.  contaminate  it,  and  held  that  one  who, 

Graham,  28  111.  73,  81  Am.  Dec.  263;  on  his  land,  maintains  a  warehouse  for 

Gilmore  v.  Royal  Salt  Co.,  84  Kan.  the  storage  of  coal  oil,  and  permits  it 

729,  115  Pac.  541,  34  L.R.A.(N.S.)  48  to  leak  from  casks  and  penetrate  the 

and  note ;  Woodward  v.  Aborn,  35  Me.  ground    and    contaminate    an    under- 

271,  58  Am.  Dec.  699;  Ball  v.  Nye,  99  ground  stream  of  water,  from  which 

Mass.  582,  97  Am.  Dec.  56  and  note;  a  spring  on  the  land  of  an  adjacent 

Beatrice  Gas  Co.  v.  Thomas,  41  Neb.  proprietor  is  fed,  is  answerable  for 

662,  59  N.  W.  925,  43  A.  S.  R.  711;  the  damages  thus  occasioned,  though 

Clark  v.  Lawrence,  59  N.  C.  83,  78  Am.  he  did  not  know  of  the  injury  which 

Dec.  241 ;  Ulmen  v.  Mt.  Angel,  57  Ore.  the  percolation  of  the  oil  was  doing 

547,  112  Pac.  529,  36  L.R.A.(N.S.)  to  the  spring. 
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use  of  artificial  means  of  appropriation  of  the  underground  water  does 
not  lessen  the  right  of  an  owner  of  land  to  have  his  water  uncontami- 
nated,  even  though  if  such  means  were  not  used  the  water  he  would 
take  would  not  be  contaminated.4  And  in  an  action  to  recover  dam- 
ages for  the  pollution  of  a  well,  evidence  that  the  injury  can  be  avoided 
by  the  digging  ot  a  new  well,  while  admissible  in  mitigation  of  dam- 
ages, is  no  defense  to  the  action.6  A  further  discussion  of  the  liability 
of  a  landowner  for  discharging  offensive  matter  on  adjoining  land, 
and  the  right  to  obstruct  the  flow  of  foul  water  from  adjoining  prem- 
ises, will  be  found  elsewhere  in  this  work.6 

Remedies 

138.  Action  for  Damages  Generally. — It  is  well  settled  that  an 
action  may  be  maintained  at  law  to  recover  damages  for  material 
injuries  caused  by  the  pollution  of  a  stream,7  well  or  spring,8  and  the 

But  in  the  later  case  of  Long  v.  26  A.  S.  R.  340,  7  L.R.A.  457;  Beatrice 

Louisville,  etc.,  R.  Co.,  128  Ky.  26, 107  Gas  Co.  v.  Thomas,  41  Neb.  662,  59 

S..W.  203, 16  Ann.  Cas.  673, 13  L.R.A.  N.  W.  926,  43  A.  S.  R.  711  and  note; 

(N.S.)   1063,  the  Kentucky  court  of  Chapman  v.  Rochester,  110  N.  T.  273, 

appeals,  basing  its  conclusions  on  the  18  N.  E.  88,  6  A.  S.  E,  366,  1  LJI.A. 

right  of  a  landowner  to  direct  waters  296 ;  Durham  v.  Eno  Cotton  Mills,  141 

from  a  neighbor's  well,  held  that  a  per-  N.  C.  615, 54  6.  E.  453,  7  L.R.A. (N.S.) 

son  who  buries  a  dead  animal  on  his  321;  Columbus,  etc,  Coal,  eta,  Co.  v. 

own  land  is  not  an  insurer,  and  is  not  Tucker,  48  Ohio  St.  41,  26  N.  E.  630, 

liable  if  his  neighbor's  spring  is  there-  29    A.    S.    R.   528,    12   L.R.A.   577; 

by  polluted,  unless  the  circumstances  Haugh's  Appeal,  102  Pa.  St.  42,  4g 

are  such  as  to  show  that  a  person  of  Am.  Rep.  193;  Hauck  v.  Tidewater 

ordinary  prudence  should  have  antici-  Pipe  Line  Co.,  153  Pa.  St  366,  26  Atl. 

pated  the  result  which  would  probably  644,  34  A.  S.  R.  710,  20  L.R.A.  642; 

follow.  Good  v.  Altoona  City,  162  Pa.  St.  493, 

4.  Note:  16  Ann.  Cas.  677.  29  Atl.  741,  42  A.  S.  R.  840;  H.  B. 

6.  Beatrice  Qas  Co.  v.  Thomas,  41  Bowling  Coal  Co.  v.  Ruffner,  117  Term. 

Neb.  662,  59  N.  W.  925,  43  A.  S.  R.  180,  100  S.  W.  116, 10  Ann.  Cas.  681, 

711.  9  LJELMN.S.)  923;  Trevett  v.  Prison 

6.  See  Adjoining  Landowners,  vol.  Ass'n,  98  Va.  332,  36  S.  E.  373,  81 
1,  p.  376  et  seq.  A.  S.  R.  727,  50  L.R.A.  564;  Anninius 

7.  Tennessee  Coal,  etc.,  Co.  v.  Ham-  Chemical  Co.  v.  Landrum,  113  Va.  7, 
ilton,  100  Ala.  252,  14  So.  167,  46  73  S.  E.  459,  Ann.  Cas.  1913D  1075, 
A.  S.  R.  48  and  note;  Tutwiler  Coal,  38  L.R.A. (N.S.)  272;  MeBvoy  v.  Tay- 
etc.,  Co.  v.  Nichols,  146  Ala.  364,  39  ler,  56  Wash.  357,  105  Pac.  851,  26 
So.  762,  119  A.  S.  R.  34;  Ottawa  Gas  L.R.A. (N.S.)  222;  Packwood  ▼.  Men- 
Light,  etc.,  Co.  v.  Graham,  28  111.  73,  dota  Coal,  etc.,  Co.,  84  Wash.  47,  146 
81  Am.  Dec.  263;  Muncie  Pulp  Co.  v.  Pac.  163,  L.R.A.1915D  911  and  note; 
Keesling,  166  Ind.  479,  76  N.  E.  1002,  Day  v.  Louisville  Coal,  etc.,  Co.,  60 
9  Ann.  Cas.  530;  Ferguson  v.  Fir-  W.  Va.  27,  58  S.  E.  776,  10  L.R.A. 
menich  Mfg.  Co.,  77  la.  576,  42  N.  W.  (N.  S.)  167;  Wood  v.  Waud,  3  Excfa. 
448,  14  A.  S.  R.  819 ;  EJnnaird  v.  748,  18  L.  J.  Ezch.  305,  13  Jur.  742, 
Standard  Oil  Co.,  89  Ey.  468,  12  S.  10  Eng.  Rul.  Cas.  226  and  note. 

W.  937,  25  A.  S.  R.  545,  7  L.R.A.  451;       Note:  6  L.R.A.(N.S.)  1111. 
Buckingham  v.  Elliott,  62  Miss.  296,       And  see  Nuisances,  vol.  20,  p.  463 
52  Am.  Rep.  188;  Barton  v.  Union  et  seq.;  and  supra,  par.  138. 
Cattle  Co.,  28  Neb.  350,  44  N.  W.  454,       8.  Ottawa  Gas  light,  etc.,  Co.  ▼. 
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existence  of  a  statute  making  such  pollution  a  criminal  offense  will 
not  exclude  the  civil  remedy  in  favor  of  the  riparian  owner.9  Case  is 
the  proper  form  of  action  for  applying  a  running  stream  to  such  uses 
as  to  render  it  impure,  thereby  preventing  a  lower  proprietor  from 
putting  the  water  to  the  ordinary  uses  and  damaging  his  land.10  The 
accrual  of  a  right  of  action  for  the  pollution  of  waters  and  the  running 
of  the  statute  of  limitations  are  governed  by  the  rules  applicable  to 
actions  for  nuisances  generally.11 

139.  Parties, — Any  person  lawfully  in  the  possession  of  land  may 
bring  an  action  to  recover  damages  for  the  pollution  of  wells  or  springs 
without  showing  title  to  the  land.19  Thus  a  lessee  may  maintain  an 
action  against  one  who  has  laid  gas  pipes  in  neighboring  streets  so 
imperfectly  that  they  constitute  a  nuisance  to  his  possession  in  allow- 
ing gas  to  escape  through  the  ground  and  into  the  water  of  a  well  on 
his  premises,  thereby  rendering  the  water. unfit  for  use,  and  making 
the  enjoyment  of  his  estate  less  beneficial.18  A  municipal  corporation 
which  owns  land  on  the  border  of  a  stream  from  which  it  obtains  its 
water  supply  may  maintain  an  action  against  an  upper  proprietor  who 
pollutes  the  water  so  as  to  render  it  unfit  for  the  use  of  the  municipal- 
ity.14 In  those  jurisdictions  where  an  incorporeal  right  to  water  may 
be  granted  in  gross  or  made  appurtenant  to  other  land,  a  nonriparian 
grantee  of  a  riparian  proprietor  of  a  right  to  take  water  from  a  stream 
for  nonriparian  purposes  may  maintain  an  action  in  his  own  name 
against  an  upper  riparian  proprietor  for  polluting  the  water  of  the 
stream  to  his  damage.15  The  doctrine  that  one  who  contributes  to 
the  pollution  of  a  stream  is  not  answerable  for  the  entire  damages 
caused  another,  where  the  independent  acts  of  others  contribute  to  the 
pollution  thereof,  each  being  liable  only  for  his  own  contribution  to 
the  injury,  is  sustained  by  the  weight  of  authority.16    The  fact  that  it 

Graham,  28  111.  73,  81  Am.  Dee.  263;  pass  ok  the  Case,  vol.  26,  p.  988  et 

Long  v.  Louisville,  etc,  R.  Co.,  128  seq. 

Ky.  26,  107  S.  W.  203,  16  Ann.  Cas.  11.  See  Limitation  of  Actions,  vol. 

673,  13  LJt.A.(N.S.)  1063;  Sherman  17,  pp.  716,  787  et  seq.;  Nuisances, 

v.  Fall  River  iron  Works  Co.,  2  Allen  vol.  20,  p.  467  et  seq. 

(Mass.)  524,  79  Am.  Dec.  799.  12.  Long:  v.  Louisville,  etc.,  R.  Co., 

9.  Columbus,  etc.,  Coal,  etc.,  Co.  v.  128  Ky.  26,  107  S.  W.  203,  16  Ann. 
Tucker,  48  Ohio  St.  41,  26  N.  E.  630,  Cas.  673,  13  L.R.A.(N.S.)  1063. 

29  A.  S.  R.  528,  12  L.R.A.  577.  13.  Sherman    v.    Fall    River    Iron 

10.  Drake  v.  Lady  Ensley  Coal,  etc.,  Works  Co.,  2  Allen  (Mass.)  324,  79 
R.  Co.,  102  Ala.  501,  14  So.  749,  48  Am.  Dee.  799  and  note.   And  see  Land- 
A.  S.  R.  77,  24  L.R.A.  64  and  note;   lobd  and  Tenant,  vol.  16,  pp.  676,  681 
Tutwiler  Coal,  etc.,  Co.  v.  Nichols,  146  et  seq.;  Notsancbs,  vol.  20,  p.  458. 
Ala.  364,  39  So.  762,  119  A.  S.  R.  34;       14.  Note:  41  L.R.A.  751. 

Ottawa  Gas  Light,  etc.,  Co.  v.  Graham,  15.  Lawrie  v.  Silsby,  76  Vt.  240,  56 

28  111.  73,  81  Am.  Dee.  263 ;  Arminius  Atl.  1106,  104  A.  S.  R.  927. 
Chemical  Co.  v.  Landrum,  113  Va.  7,  16.  Tennessee  Coal,  etc.,  Co.  v.  Ham- 
73  S.  E.  459,  Ann.  Cas.  1913D  1075,  ilton,  100  Ala.  262,  14  So.  167,  46 
38  L.R.A.(N.S.)  272.    And  see  Tres-  A.  S.  R.  48;  People  v.  Gold  Run  Ditch, 
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may  be  difficult  to  separate  the  injury  caused  by  each  contributor  from 
thai  caused  by  the  others  id  no  reason  for  holding  that  one  tortfeasor 
should  be  liable  for  the  conduct  of  others  with  whom  he  does  not  act  in 
concert17  This  separation  of  liability  can  be  accomplished  without  a 
confusion  of  issues  only  by  an  action  in.  which  the  individual  is  the 
sole  defendant.  Therefore  it  is  generally  held  that  such  actions  must 
be  brought  against  individuals,  and  not  against  the  several  defendants 
jointly.18  There  is,  however,  authority  to  the  effect  that  where  several 
mining  companies  pollute  a  stream  by  casting  refuse  into  it,  although 
acting  independently,  they  will  be  liable  either  jointly  or  severally  for 
an  injury  thereby  caused  to  the  property  of  another.10  When  two  or 
more  persons,  by  their  concurrent  action,  pollute  a  stream,  to  the  in- 
jury of  another  through  whose  land  the  stream  flows,  they  are  jointly 
and  severally  liable  for  the  wrongdoing,  and  the  injured  party  may,  at 
his  option,  institute  an  action,  and  recover  against  one  or  all  of  those 
contributing  to  his  injury .*° 

140.  Pleading  and  Proof;  Province  of  Court  and  Jury. — In  actions 
for  damages  for  the  pollution  of  streams  the  usual  rule  applies  that 
general  damages,  that  is,  such  as  necessarily  result  from  the  injury 
complained  of,  need  not  be  specially  pleaded,  but  may  be  recovered 
under  a  general  allegation  of  damages,  while  special  damages,  that  is, 
damages  which  do  not  necessarily  result  from  the  injury  complained 

etc.,  Co.,  66  Cal.  138,  4  Pae.  1152,  56  273, 274;  10  Ann.  Caa.  588. 

Am.  Rep.  80;  Miller  v.  Highland  Ditch  And  see  Drains  and  Sbwers,  vol.  9, 

Co.,  87  Cal.  430,  25  Pac.  550,  22  A.  S.  p.  684;  Torts,  vol.  26,  p.  764. 

R.  254;  Bowman  v.  Humphrey,  132  17.  Chipman  v.  Palmer,  77  N.  Y.  51, 

la.  234, 109  N.  W.  714,  11  Ann.  Cas.  33  Am.  Rep.  566 ;   Little  Schuylkill 

131,  6  L.R.A.(N.S.)  1111;  Wm.  Tacka-  Nav.,  etc.,  Co.  v.  Richards,  57  Pa.  St. 

berry  Co.  v.  Sioux  City  Service  Co.,  142,  98  Am.  Dec.  209;  Gallagher  ▼. 

154  la.  358, 132  N.  W.  945, 134  N.  W.  Kemmerer,  144  Pa.  St.  609,  22  Atl. 

1064,  Ann.  Cas.  1914A  1276, 40  L.R.A.  970,  27  A.  S.  R.  673  and  note;  Pulaski 

(N.S.)    102;   Lockwood   Co.  v.   Law-  Anthracite  Coal  Co.  v.  Gibboney  Sand 

rence,  77  Me.  297,  52  Am.  Rep.  763;  Bar  Co.,  110  Va.  444,  66  S.  E.  73,  24 

Blaisdell  v.  Stephens,  14  Nev.  17,  33  LR  A  (NS  )  1185 

^V^?'  oo3i  Ch£m^J«  *iir*l  II       ^otes:  "**  L.R.A.(N:S.)    1185;   38 
n  ■  f  '    7* rS;-     £  o™;  ^5 tteld  L.R.A.(N.S.)    274;    40   L.R.A.(N.S.) 

m    mr,A 76q°p'Io  fn0,A81  "p*  1045  Ann-  Cas.  1913D  1086. 

odl,  lie  A.  c>.  it.  S5J,  10  Ann.  Cas.       10   vr~f„.  a  t  t>  a  /xto  \   ii>in 

767,    10    L.R.A.(N.S.      806;     Little  }}  S         6T  L-?-M^;S-     ^49- 

Schuylkill  Nav.,  etc.,  Co.  v.  Richards,  JLB*y  V^^  ^Jft'lfr? 

57   Pa.   St.   142,  98  Am.  Dec.   209J  ^^T^27'/3^  *  ^  10  LRJL 

Seely  v.  Alden,  61  Pa.  St.  302,  100  ^'J  JZ  F£  n0^;  rt  v 

Am.  Dec.  642;  Gallagher  v.  Kemmerer,  **ote:  24  L.R.A.(N.S.)  1186. 

144  Pa,  St.  509,  22  AtL  970,  27  A.  S.  And  **  Toets,  vol.  26,  p.  764. 

R.  673  and  note;  Pulaski  Anthracite  20'  McDaniel  v.  Cherryvale,  91  Kan. 

Coal  Co.  v.  Gibboney  Sand  Bar  Co.,  40, 136  Pac.  899,  50  L.R.A.(N.S.)  388. 

110  Va.  444,  66  S.  E.  73,  24  L.R.A.  And  see  Tennessee  Coal,  etc.,  Co.  ▼. 

(N.S.)  1185  and  note.  Hamilton,  100  Ala,  252,  14  So.  167, 

Notes:    10    L.R.A.(N.S.)    169;    24  46  A.  8.  R.  48. 

L.R.A.(N.S.)   1185;  38  L.R.A.(N.S.)  Note:  24  L.R.A. (N.S.)  1186. 
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of,  must  ordinarily  be  specially  pleaded.1  If  in  an  action  for  damages 
for  the  pollution  of  a  stream  the  defendant  denies  all  of  the  allegations 
of  the  complaint,  the  burden  of  proof  is  on  the  plaintiff  to  establish  all 
of  his  averments,2  but  whenever  it  appears  that  any  use  of  a  stream  by 
one  riparian  owner  interferes  with  the  reasonable  use  of  the  stream  by 
a  lower  riparian  owner,  to  his  injury,  by  the  pollution  of  the  water, 
the  burden  of  proof  is  upon  the  former  to  show  that  his  use  is  reason- 
able ;  and  the  greater  the  injury  is  to  the  lower  owner,  the  greater  ne- 
cessity for  such  use  must  the  upper  owner  show  in  order  to  establish  its 
reasonableness,1  Evidence  that  other  causes  than  the  alleged  injury 
committed  by  the  defendant  contributed  to  the  pollution  of  a  stream 
and  the  impairment  of  the  value  of  plaintiff's  property  is  admissible  in 
an  action  to  recover  for  the  pollution  of  the  stream.4  And  after  the 
plaintiff,  in  an  action  to  recover  damages  for  the  pollution  of  his  well, 
has  introduced  evidence  that  other  wells  in  the  neighborhood  were  like- 
wise affected,  defendant  should  be  allowed  to  show  that  other  wells  a 
great  distance  away  were  similarly  polluted,  as  this  would  tend  to  show 
that  the  cause  in  both  cases  was  a  general  one,  affecting  the  whole  re- 
gion, and  not  the  act  of  defendant.  Such  evidence,  however,  should  be 
confined  within  reasonable  limits  to  avoid  the  danger  of  introducing 
collateral  issues  into  the  trial.5  It  has  been  held  that  mere  opinion  evi- 
dence as  to  pollution,  without  any  analysis,  is  not  sufficient.6  Evidence 
of  the  real  value  of  the  property  injured  is  admissible  in  an  action  to 
recover  for  the  pollution  of  a  stream.7  And  evidence  of  crops  raised  on 
land  and  their  value  is  admissible  in  an  action  to  recover  damages  for 
the  pollution  of  a  watercourse  by  casting  debris  therein,  as  tending  to 
show  the  nature  and  character  of  the  land  and  what  it  is  adapted  to, 
and  thereby  shedding  light  on  its  value.  Evidence  of  the  odor  given 
to  a  watercourse  by  deposits  made  therein  is  also  admissible  in  such  an 
action.  And  the  riparian  proprietor  may  show  that  the  fish  in  the 
stream  had  decreased  and  his  catch  thereof  had  become  less,  though  he 
has  no  title  in  the  fish  until  caught.8  Opinions  of  witnesses  as  to  the 
annual  depreciation  of  the  value  of  property  caused  by  the  pollution  of 
a  stream  are  inadmissible  in  evidence,  especially  when  they  are  mere 

♦ 

1.  Muncie  Pulp  Co.  v.  Keesling,  166  5.  Beatrice  Gas  .Co.  v.  Thomas,  41 
Ind.  479,  76  N.  E.  1002,  9  Ann.  Cas.  Neb.  662,  59  N.  W.  925,  43  A.  S.  R. 
530.    And  see  Damages,  vol.  8,  p.  611  711. 

et  seq. ;  Pleading,  vol.  21,  p.  498  et  seq.       6.  Durham  v.  Eno  Cotton  Mills,  141 

2.  Tennessee  Coal,  etc.,  Co.  v.  Ham-  N.  C.  615,  54  S.  E.  453, 7  L.R.A.(N.S.) 
ilton,  100  Ala.  252,  14  So.  167,  46   321. 

JL  S.  R.  48.  7.  Stevenson  v.  Ebervale  Coal  Co., 

3.  Red  River  Roller  Mills  v.  Wright,  201  Pa.  St  112,  50  Atl.  818,  88  A.  S. 
30  Minn.  249,  15  N.  W.  167,  44  Am.   R.  805. 

Rep.  194.  8.  Tutwiler  Coal,  etc.,  Co.  v.  Nichols, 

4.  Stevenson  v.  Ebervale  Coal  Co.,  146  Ala.  364,  39  So.  762,  119  A.  S. 
201  Pa.  St  112,  50  Atl.  818,  88  A.  S.  R.  34.  ..... 

R.  805. 
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reckless  guesses  based  upon  no  facte  whatever.  But  in  an  action  to 
recover  for  the  pollution  of  the  waters  of  a  stream  used  to  operate  a 
wool  factory,  declarations  of  the  plaintiff  that  it  was  difficult  to  do  busi- 
ness because  of  the  scarcity  of  wool,  inability  to  get  skilled  labor,  and 
because  the  machinery  and  the  plaintiff  are  both  old,  are  admissible  in 
evidence,  both  as  tending  to  show  the  real  value  of  the  property  injured 
and  whether  its  impaired  value  was  due  entirely  to  injury  caused  by 
the  defendant.9  Evidence  of  usage  is  inadmissible  upon  the  question 
of  reasonable  use  of  a  stream  by  a  manufacturer  in  discharging  waste 
therein.10  While,  as  already  seen,  what  is  such  reasonable  use  of  a 
stream  as  to  free  a  riparian  owner  from  liability  for  its  pollution  is  a 
question  not  of  law,  but  of  fact,  depending  on  the  circumstances  of 
each  particular  case,11  where  the  facts  are  undisputed,  whether  the 
necessary  inferences  therefrom  establish  an  unreasonable  use  is  a  ques- 
tion of  law.18  If  the  diversion  or  pollution  of  the  waters  of  a  stream  is 
caused  by  a  new  and  extraordinary  method  of  using  the  water  hitherto 
unknown  in  the  state,  and  such  method  not  only  permanently  diverts 
a  large  quantity  of  water,  but  also  renders  the  remainder  so  salt  at 
times  that  cattle  will  not  drink  it  unless  forced  to  by  necessity,  fish  are 
destroyed  in  great  numbers,  vegetation  is  killed,  and  machinery  rusted, 
it  has  been  held  that  such  use  as  a  matter  off  law  is  unreasonable,  and 
entitles  the  lower  riparian  owner  to  relief.11  In  an  action  to  recover 
damages  for  the  pollution  of  a  spring,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant  in  burying  a  dead  animal  on  his  own 
land  in  too  close  proximity  thereto,  where  the  evidence  shows  that  the 
grave  was  only  seventy  feet  in  a  straight  line  from  the  spring,  and  that 
the  slope  of  the  land  was  downward  from  the  place  of  burial  to  the 
spring,  and  where  there  is  also  evidence  tending  to  negative  any  theory 
of  pollution  from  surface  drainage,  the  question  of  negligence  is  for 
the  jury,  and  it  is  error  for  the  court  to  direct  a  verdict  in  defendant's 
favor.14 

141.  Damages. — The  scope  of  recovery  of  damages  in  actions  for 
the  pollution  of  waters  is  governed  by  the  general  principles  applicable 
to  the  recovery  of  damages  already  treated  at  length  elsewhere  in  this 
work.1*  The  person  injured  by  the  pollution  is  only  entitled  to  recover 
damages  sufficient  actually  to  compensate  him  for  the  injury  done. 
But  it  has  been  held  that  where  the  damages  assessed  by  the  trial  court 

9.  Stevenson  v.  Ebervale  Coal  Co.,       Note :  84  A.  S.  R.  909. 

201  Pa.  St.  112,  50  AtL  818,  88  A.  S.  13.  Strobel  v.  Kerr  Salt  Co.,  164  N. 
R.  805.  Y.  303,  58  N.  E.  142,  79  A.  S.  R.  643, 

10.  Hayes  v.  Waldion,  44  N.  H.  580,  51  L.RA.  687. 

84  Am.  Dee.  105  and  note.  14.  Long  v.  Louisville,  etc.,  R.  Co., 

11.  See  supra,  par.  133.  128  Ky.  26,  107  S.  W.  203,  16  Ann. 

12.  Strobel  v.  Kerr  Salt  Co.,  164   Cas.  673, 13  L.R.A.(N.S.)  1063. 

N.  Y.  303,  58  N.  E.  142,  79  A.  8.  R.  15.  See  Damages,  vol.  8,  p.  479  et 
643,  51  L.R.A.  687.  seq.;  Nuisances,  vol.  20,  p.  465  et  seq. 
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do  not  seem  to  be  clearly  excessive  or  insufficient,  they  will  not  be  dis- 
turbed on  appeal.16  It  is  the  general  rule  that  where  an  upper  riparian 
owner  has  caused  the  pollution  of  the  watercourse  to  the  injury  of  a 
lower  owner,  and  the  evidence  shows  that  the  injury  is  permanent  and 
irreparable,  the  measure  of  damages  is  the  difference  in  the  market 
value  of  the  property  before  and  after  the  creation  of  the  nuisance.17 
But  if  the  injury  resulting  from  the  pollution  is  of  a  temporary  chaiv 
acter,  or  if  the  nuisance  is  a  temporary  or  abatable  one,  the  measure  of 
damages  is  the  depreciation  in  the  rental  value  of  the  property  caused 
by  the  nuisance.18  And  where  it  appears  that  the  injury  is  of  a  kind 
which  is  susceptible  of  repair,  and  that  the  property  is  capable  of  res- 
toration to  its  original  condition,  the  true  measure  of  damages  is  the 
reasonable  cost  of  thus  restoring  the  property,  together  with  the  rental 
value  of  the  property  .during  the  time  the  owner  has  been  deprived  of 
its  use.  If  the  aggregate  amount  of  the  cost  of  restoration  and  of  the 
rental  value  for  the  period  during  which  the  owner  has  been  deprived 
of  its  use  exceeds  the  difference  in  the  market  value  of  the  property 
before  and  after  the  injury,  then  the  difference  in  the  market  value 
becomes  the  measure  of  damages.19  In  the  assessment  of  damages  for 
the  pollution  of  a  watercourse  it  is  improper  to  consider  the  impair- 
ment of  the  riparian  owner's  comfortable  enjoyment  of  his  property. 
If  sickness  or  discomfort  has  resulted  to  him  or  his  family  from  the 
impure  condition  of  the  stream  or  from  foul  odors  arising  therefrom 
these  items  may  properly  be  taken  into  account. *°  Injuries  to  cattle 
caused  by  their  drinking,  while  on  the  plaintiff's  land,  water  from  a 
stream  contaminated  by  the  defendant,  an  upper  riparian  owner,  con- 
stitute an  element  of  damages  for  which  the  plaintiff  is  entitled  to 
recover;  and  if  in  such  a  case  it  appears  that  the  plaintiff  removed 
his  cattle  from  the  land  in  consequence  of  the  condition  of  the  stream, 
he  is  entitled  to  recover  the  extra  expense,  if  any,  of  moving  and  feed- 
ing, but  not  the  loss  caused  by  his  own  failure  to  exercise  ordinary  care 

16.  Note:  9  Ann.  Cas.  535.  Note:  9  Ann.  Cas.  534. 

17.  Drake  v.  Lady  Ensley  Coal,  etc.,  19.  Seely  v.  Alden,  61  Pa.  St.  302, 
R.  Co.,  102  Ala.  501,  14  So.  749,  48  100  Am.  Dec.  642;  Lentz  v.  Carnegie, 
A.  S.  R.  77,  24  L.R.A.  64;  Hodges  v.  145  Pa.  St.  612,  23  Atl.  219,  27  A.  S. 
Pine  Product  Co.,  135  Ga.  134,  68  S.  E.  R.  717;  Stevenson  v.  Ebervale  Coal 
1107,  21  Ann.  Cas.  1052,  33  L.R.A.  Co.,  201  Pa.  St.  112,  50  Atl.  818,  88 
(N.S.)  74  and  note.  A.  S.  R.  805. 

Note :  9  Ann.  Cas.  534.  Note :  9  Ann.  Cas.  534. 

18.  Hodges  v.  Pine  Product  Co.,  135  20.  Tennessee  Coal,  etc.,  Co..  v.  Ham- 
Ga.  134,  68  S.  E.  1107,  21  Ann.  Cas.  ilton,  100  Ala.  252,  14  So.  167,  46  A. 
1052,  33  L.R.A.(N.S.)  74;  Muncie  S.  R.  48;  Weston  Paper  Co.  v.  Pope, 
Pulp  Co.  v.  Keesling,  166  Ind.  479,  76  155  Ind.  394,  57  N.  .E.  719,  5GL.R.A. 
N.  E.  1002,  9  Ann.  Cas.  530  and  note;  899;  Ferguson  v.  Firmenich  Mfg.  Co., 
Mississippi  Mills  Co.  v.  Smith,  69  Miss.  77  la.  576,  42  N.  W.  448,  14  A.  S.  R. 
299,  11  So.  26,  30  A.  S.  R.  546.    And  319. 

see  Ferguson  v.  Firmenich  Mfg.  Co.,  77       Note :  9  Ann.  Cas.  535. 
la.  576,  42  N.  W.  448,  14  A.  S.  R.  319. 
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in  so  doing.1  But  the  expense  of  building  a  pasture  fence  which  was 
Tendered  useless  by  the  pollution  of  the  stream  preventing  the  use  of 
the  pasture  is  not  an  element  of  damage  to  be  allowed.8  In  an  action  to 
recover  damages  against  an  upper  proprietor  for  the  unlawful  pollution 
of  a  stream,  the  lower  proprietor  is  entitled  to  recover  only  such  actual 
damages  as  he  has  sustained  within  the  period  of  the  statute  of  limita- 
tions preceding  the  action.  Injury  sustained  prior  to  that  time  is  not 
a  proper  element  of  damages.8  There  is,  however,  authority  to  the 
effect  that  while  by  virtue  of  statute  a  riparian  proprietor  is  not  enti- 
tled, in  an  action  to  recover  damages  for  the  pollution  of  a  stream,  to 
recover  for  any  damages  accruing  more  than  one  year  prior*  to  the 
commencement  of  the  action,  large  latitude  and  discretion  are  allowed 
to  the  jurors  in  the  separation  of  damages  accruing  within  twelve 
months  from  those  suffered  before  that  time,  and  that  evidence  of  the 
condition  of  the  stream  both  prior  to  that  year  and  subsequent  to  the 
commencement  of  the  suit  is  relevant  and  competent  for  the  purpose 
of  showing"  the  effect  of  the  deposits  on  the  land  and  in  the  river.*  A 
riparian  owner  who  may  be  entitled  to  large  damages  for  the  pollution 
of  the  stream  should  not  be  deprived  of  the  right  to  prove  them  before* 
the  master  by  any  mistake  of  his  attorney,  or  misapprehension  that 
may  have  arisen  between  the  master  and  attorney,  so  that  the  case  went 
before  the  court  without  any  hearing  upon  that  question.*  It  has  been 
held  that  if  the  pollution  of  a  well  causes  permanent  and  irremediable 
damage  to  plaintiff's  land  he  is  entitled  in  one  action  to  all  damages, 
present  or  prospective ;  but  if  temporary  in  character,  and  capable  of 
being  avoided  in  the  future,  he  can  recover  damages  only  up  to  the 
commencement  of  the  action.*  So  where  the  pollution  of  a  spring  has 
not  resulted  in  the  entire  destruction  of  the  spring  or  the  water  for  use, 
the  actual  damage  sustained  has  been  declared  to  be  the  criterion  of 
recovery, — the  deprivation  of  the  use  of  the  water  for  domestic  or  farm 
purposes  up  to  the  time  of  the  trial.7  The  proper  measure  of  damages 
for  befouling  the  water  in  an  irrigating  canal  and  rendering  it  useless 
for  irrigation  purposes  has  been  held  to  be  the  market  value  of  the 
water  for  irrigation.8 

142.  Injunction;  Right  to  Relief. — Injunction  is  undoubtedly  a 
proper  remedy  to  restrain  or  prevent  the  pollution  of  watercourses,8 

1.  Note :  21  Ann.  Cas.  1055.  195  Mass.  591,  81  N.  E.  468, 10  Lit. A. 

2.  Hodges  v.  Pine  Product  Co.,  135   (N.S.)  584. 

Ga.  134,  68  S.  E.  1107,  21  Ann.  Cas.       6.  Beatrice  Gas  Co.  v.  Thomas,  41 
1052,  33  L.R.A.(N.S.)  74.  Neb.  662,  59  N.  W.  925,  43  A.  S.  E. 

3.  Lentz  v.   Carnegie,  145  Pa.   St.   711. 

612,  23  Atl.  219,  27  A.  S.  R.  717.  7.  Kinnaird  v.  Standard  03  Co.,  89 

Note:  9  Ann.  Cas.  535.  Ky.  468,  12  S.  W.  937,  25  A.  S.  R. 

4.  Tutwiler  Coal,  etc.,  Co.  v.  Nichols,   545,  7  L.R.A.  451. 

146  Ala.  364,  39  So.  762,  119  A.  S.  R.       8.  Note :  9  Ann.  Cas.  535. 

119.  9.  Missouri  v.  Illinois,  180  U.  S.  208, 

5.  Parker  v.  American  Woolen  Co.,   21  S.  Ct.  331,  45  U.  S.  (L.  ed.)  497; 
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underground  waters,  wells  or  springs,10  where  the  injury  is  irreparable, 
or  one  which  cannot  be  adequately  compensated  by  an  action  at  law, 
or  where  a  multiplicity  of  suits  would  be  necessary,11  and  the  power  of 
equity  to  afford  relief  in  a  proper  case  is  not  affected  by  the  fact  that  a 
statute  gives  a  remedy  by  indictment,11  or  because  the  contamination 

Arizona  Copper  Co.  v.  Gillespie,  230  Jacobs  v.  Allard,  42  Vt.  303,  1  Am. 
U.  S.  46,  33  8.  Ct  1004,  57  U.  S.  Rep.  331 ;  McEvoy  v.  Taylor,  56  Wash. 
(L.  ed.)  1384;  Sandusky  Portland  357,  105  Pac.  851,  26  L.R.A.(N.S.) 
Cement  Co.  v.  Dixon  •  Pure  Ice  Co.,  222 ;  Meiners  v.  Federick  Miller  Brew- 
221  Fed.  200,  136  C.  C.  A.  610,  L.R.A.  ing  Co.,  78  Wis.  364,  47  N.  W.  430, 
1915E  1210;  Miller  v.  Highland  Ditch  10  L.R.A.  586;  Goldamid  v.  Tun- 
Co.,  87  Cal.  430,  25  Pac.  550,  22  A.  S.  bridge  Wells  Imp,  Com'rs,  L.  R. 
R.  254;  Piatt  v.  Waterbury,  72  Conn.  1  Ch.  349,  35  L.  J.  Ch.  382,  14  L.  T. 
531,  45  AtL  154,  77  A.  S.  R.  335  and  N.  S.  154,  14  W.  R.  562, 16  Eng.  Rul. 
note,  48  L.R.A.  691;  Dwight  v.  Hayes,  Cas.  586  and  note. 
150  111.  273,  37  N.  E.  218,  41  A.  S.  R.  Notes:  41  L.R.A.  751;  6  L.R.A. 
367  and  note;  Barrett  v.  Mt  Green-  (N.S.)  1111;  U  L.RJL(N.S.)  1166; 
wood  Cemetery  Ass'n,  159  111.  385,  42  10  Ann.  .Cas.  588;  Ann.  Cas.  1913D 
N.  E.  891,  50  A.  S.  R.  168,  31  L.R.A.  1084;  10  Eng.  Rul.  Cas.  312. 
109 ;  Barnard  v.  Sherley,  135  Ind.  547,  As  to  injunctive  relief  against  a  mu- 
34  N.  E.  600,  35  N.  E.  117,  41  A.  S.  nicipality  for  pollution  of  waters,  see 
R.  454,  24  L.R.A.  568;  Weston  Paper  Drains  and  Sewees,  vol.  9,  p.  692  et 
Co.  v.  Pope,  155  Ind.  394,  57  N.  E.  seq. 

719, '56  L.R.A.  899;  Herr  v.  Central  As  to  such  relief  against  pollution 

Kentucky  Lunatic  Asylum,  97  Ky.  458,  of  waters  by  mining  operations,  see 

30  S.  W.  971,  53  A.  S.  R,  414,  28  Mines,  vol.  18,  p.  1243  et  seq. 

L.RJL  394;  Lockwood  Co.  v.  Lawrence,  10.  Ottawa  Gas  Light,  etc.,  Co.  v. 

77  Me.  297,  52  Am.  Rep.  763;  Wood-  Graham,  28  111.  73,  81  Am.  Dec.  263; 

year  v.   Schaefer,  57  Md.  1,  40  Aju.  Gilmore  v.  Royal  Salt  Co.,  84  Kan. 

Rep.  419;  Merrifield  v.  Lombard,  13  729,   115  Pac.  541,  34  L.R.A.(N.S.) 

Allen  (Mass.)  16,  90  Am.  Deo.  172;  48;  Kinnaird  v.  Standard  Oil  Co.,  80 

MacNamara  v.  Taft,  196  Mass.  597,  Ky.  468,  12  S.  W.  937,  25  A.  S.  R. 

83  N.  E.  310,  13  L.R.A.(N.S.)  1044;  545,  7  L.R.A.  451;  Clark  v.  Lawrence, 

Atty.  Gen.  v.  Grand  Rapids,  175  Mich.  59    N.    C.    83,    78    Am.    Dec.    241; 

503,  141  N.  W.  890,  Ann.  Cas.  1915A  Ulmen   v.   Mt.   Angel,   57   Ore.   547, 

968  and  note,  50  L.R.A.(N.S)   473;  112  Pac.  529,  36  L.R.A.(N.S.)   140; 

Barton  v.  Union  Cattle  Co,  28  Neb.  Haugh's  Appeal,  102  Pa.  St.  42,  48 

350,  44  N.  W,  454,  26  A.  S.  R.  340  Am.  Rep.  1?3. 

and   note,    7   L.R.A.   457  .and   note;  Notes:  16  Ann.  Cas.  677;  1  Eng. 

Chapman  v.  Rochester,  110  N.  Y.  273,  Rul.  Cas.  758,  759. 

18  N.  E.  88,  6  A.  S.  R.  366,  1  L.R.A.  11.  Arizona  Copper  Co.  v.  Gilles- 

296;  Strobel  v.  Kerr  Salt  Co.,  164  N.  pie,  230  U.  S.  46,  33  S.  Ct.  1004,  57 

Y.  303,  58  N.  E.  142,  79  A.  S.  R.  643  U.  S.   (L.  ed.)   1384;  Barrett  v.  Mt. 

and  note,  51  L.R.A.  687;  Warren  v.  Greenwood   Cemetery  Ass'n,   159   111. 

Parkhurst,  181  N.  Y.  45,  78  N.  E.  385,  42  N.  E.  891,  50  A.  S.  R.  168,  31 

579,  6  L.R.A.(N.S.)  1149;  Durham  v.  L.R.A.  109;  Woodyear  v.  Schaeffer,  57 

Eno  Cotton  Mills,  141  N.  C.  615,  54  Md.  1,  40  Am.  Rep.  419 ;  Merrifield  v. 

S.  E.  453,  7  L.R.A.(N.S.)   321;  Ul-  Lombard,  13  Allen  (Mass.)  16,  90  Am. 

men  v.  Mt.  Angel,  57  Ore.  547,  112  Dec.  172;   Haugh's  Appeal,  102  Pa. 

Pac.  529,  36  L.R.A.(N.S.)   140;  Mc-  St.  42,  48  Am.  Rep.  193.     And  see 

Callum  v.  Germantown  Water  Co.,  54  Injunctions,  vol.  14,  p.  339  et  seq.; 

Pa.  St.  40,  93  Am.  Dec  656;  Rich-  Nuisances,  vol.  20,  pp.  472,  479  et 

mond  Mfg.  Co.  v.  Atlantic  De  Laine  seq. 

Co.,  10  R.  1.  106,  14  Am.  Rep.  658 ;  12.  Barrett  v.  Mt.  Greenwood  Ceme- 
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of  the  water  constitutes  a  public  nuisance  for  the  abatement  of  which 
a  public  prosecution  may  be  maintained.18  If  the  evidence  leaves  it 
substantially  free  from  doubt  that  a  proposed  act  will  contaminate  the 
water  of  a  stream  to  the  injury  of  lower  riparian  owners,  equity  may 
enjoin  such  act  without  establishing  its  character  as  a  nuisance  in  an 
action  at  law.14  A  lower  riparian  owner  is  entitled  to  an  injunction 
against  the  pollution  of  the  stream  by  an  upper  owner  to  prevent  the 
acquisition  of  a  prescriptive  right,  although  the  pollution  does  not 
interfere  with  his  present  use  of  the  water,1*  and  relief  will  not  be 
refused  because  the  water  is  already  polluted  to  some  extent  from  other 
sources.16  If  one  riparian  owner  by  his  use  pollutes  the  water  of  a 
natural  stream,  the  fact  that  others  are  using  it  in  the  same  manner, 
instead  of  preventing  relief  may  require  it,  and,  even  if  the  damages 
are  slight,  if  the  act  complained  of  is  such  that  by  its  repetition  or  con- 
tinuance it  may  become  the  foundation  or  evidence  of  an  adverse  right, 
a  court  of  equity  may  interfere  by  injunction.17  There  are  numerous 
decisions  to  the  effect  that  an  injunction  will  be  granted  in  a  proper 
case  to  restrain  pollution  without  regard  to  the  magnitude  of  the  inter- 
est enjoined.18  Thus  it  has  been  held  that  .the  right  to  an  injunction, 
is  not  affected  by  the  fact  that  a  large  population  will  be  thereby  incon- 
venienced in  the  interruption  of  the  use  of  a  system  of  sewers.1*  So  it 
has  been  declared  that  the  magnitude  of  the  defendant's  enterprise,  and 
the  great  advantage  that  will  thereby  accrue  to  him  and  the  public  as 
compared  with  the  small  loss  plaintiff  will  sustain  by  the  pollution  of 
the  stream  by  mine  water  cast  into  it,  even  though  it  is  destroyed,  can- 
not affect  plaintiff's  right  to  protection  in  a  court  of  equity,  especially 
where  the  wrongdoer  acts  tortiously.*0    On  the  other  hand  the  relative 

tery  Ass'n,  159  111.  386,  42  N.  E.  891,  50   A.    S.    R.    168,   31   L.R.A.    109 ; 

50  A.  S.  R.  168,  31  L.R.A.  109.  Weston  Paper  Co.  v.  Pope,  155  Ind. 

13.  Arizona  Copper  Co.  v.  Gillespie,  394,  57  N.  E.  719,  56  L.R.A.  899;  Ul- 
230  U.  S.  46,  33  S.  Ct.  1004,  57  U.  S.  men  v.  Mt.  Angel,  57  Ore.  547,  112 
(L.  ed.)   1384.     Generally  as  to  the  Pac.  529,  36  L.R.A.(N.S.)  140. 
right  to  injunctive  relief  -  against  the  Notes:    11   L.R.A.(N.S)    1167;   22 
commission  of  criminal  acts  affecting  L.R.A.(N.S.)  283. 

property  rights,  see  Injunctions,  vol.  17.  Strobel  v.  Kerr  Salt  Co.,  164  N. 

14,  p.  377;  Nuisances,  vol.  20,  p.  474  Y.  303,  58  N.  E.  142,  79  A.  S.  R.  643, 

etseq.  51  L.R.A.  687;  Warren  v.  Parkhurst, 

14.  Dwight  v.  Hayes,  150  III.  273,  186  N.  Y.  45,  78  N.  E.  579,  9  Ann.  Cas. 
37  N.  E.  218,  41  A.  S.  R.  367;  Sutton  512  and  note,  6  L.RJL(N.S.)  1149. 

.   v.  Findlay  Cemetery  Ass'n,  270  111.  11,       18.  Barton  v.  Union  Cattle  Co.,  28 
110  N.  E.  315,  Ann.  Cas.  1917B  559  Neb.  350,  44  N.  W.  454,  26  A.  S.  R. 
and  note,  L.R.A.1916B  1135.    And  see  340,  7  L.R.A.  457. 
Nuisances,  vol.  20,  p.  473,  474.  Note:  22  L.R.A.(N.S.)  283. 

15.  Parker  v.  American  Woolen  Co.,  19.  Dwight  v.  Hayes,  150  HI.  273, 
195  Mass.  591,  81  N.  E.  468, 10  L.R.A.  37  N.  E.  218,  41  A.  S.  R.  367.  And 
(N.S.)  584.  see  Ulmen  v.  Mt.  Angel,  57  Ore.  547, 

16.  Barrett  v.  Mt.  Greenwood  Ceme-   112  Pac.  529,  36  L.R.A.(N.S-)  140. 
tery  Ass'n,  159  111.  385,  42  N.  E.  891,       20.  Note:  22  L.R.A.(N.S.)  283. 
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importance  of  the  interests  of  the  upper  and  lower  proprietors  has 
sometimes  been  taken  into  consideration  where  a  plaintiff  seeks  relief 
by  injunction  rather  than  by  an  action  at  law  for  damages,1  and  it  has 
been  held  that  in  cases  where  the  invasion  of  the  rights  of  the  lower 
proprietor  does  not  amount  to  an  appropriation  of  his  property,  but 
merely  constitutes  a  nuisance,  an  injunction  will  not  be  allowed  to 
prevent  the  development  of  the  resources  of  the  lands  of  the  upper 
owner,  but  that  an  action  will  lie  for  the  recovery  of  such  substan- 
tial damages  as  the  lower  proprietor  may  sustain  by  reason  of  such 
operations.2 

143.  Parties;  Decree. — Separate  owners  of  distinct  parcels  of  land 
upon  a  stream  have  a  common  grievance  against  a  person  for  an 
injury  to  the  stream  of  the  same  kind,  inflicted  at  the  same  time  and 
by  the  same  acts,  and  such  common  injury,  though  differing  in  degree 
as  to  each  owner,  makes  a  common  interest,  and  warrants  a  common 
remedy.8  Where  several  persons  contribute  to  the  pollution  of  waters 
they  may  be  joined  as  defendants  in  a  suit  to  restrain  them,  or  they 
may  be  proceeded  against  severally.4  The  ground  of  the  distinction 
between  suits  for  injunction  and  suits  for  damages  for  the  pollution  of 
waters,  with  respect  to  the  joinder  of  parties  contributory  to  the  injury, 
is  that  in  the  injunction  suit  the  object  is  to  do  away  with  the  nuisance 
and  restore  the  stream  to  its  ancient  purity.  To  accomplish  this,  all 
that  is  necessary  is  to  require  the  persons  contributing  to  the  injury  to 
refrain  therefrom.  This  can  be  done  in  one  action,  and  it  is  unneces- 
sary to  maintain  separate  actions  against  each  contributing  party.  On 
the  other  hand,  a  person  polluting  a  watercourse  is  liable  in  damages 
only  for  his  own  act,  and  not  for  that  of  any  others  who  may  contribute 
to  the  injury.  If  others  have  contributed,  his  deposit  must  be  sepa- 
rated by  means  of  the  best  proof  the  nature  of  the  case  affords,  and  his 
liability  ascertained  accordingly.*  It  has  been  held  that  every  reason- 
able equity  of  the  user  of  the  water  of  a  public  stream  for  mining  pur- 

1.  Arizona  Copper  Co.  v.  Gillespie*  Co.,  164  N.  Y.  303,  58  N.  B.  142,  79 
230  U.  S.  46,  33  S.  Ct.  1004,  57  U.  S.  A.  8.  R.  643,  51  L.R.A.  687;  Warren 
(L.  ed.)  1384  (stating  this  to  be  the  v.  Parkhurst,  186  N.  Y.  45,  78  N.  E. 
view  sometime*  taken).  579,  6  L.R.A.(N.S.)   1149  and  note, 

Note:  22  L.R.A.(N.S.)  284.  9  Ann.  Cas.  512  and  note;  Mansfield  v. 

2.  Straight  v.  Hover,  79  Ohio  St  Bristor,  76  Ohio  St.  270,  81  N.  E.  631, 
263,  87  N.  E.  174,  22  L.R.A.(N.S.)  118  A.  S.  R.  852,  10  Ann.  Cas.  767, 
276  and  note.  10  L.R.A.(N.S.)  806.    And  see  People 

3.  Strobel  v.  Kerr  Salt  Co.,  164  N.  v.  Gold  River  Ditch,  etc.,  Co.,  66  Cal. 
Y.  303,  68  N.  E.  142,  79  A.  S.  R.  138,  4  Pac.  1152,  56  Am.  Rep.  80. 
643,  51  Ii.R.A.  687.  Notes:    10    L.R.A.(N.S.)    170;    22 

4.  Lockwood   Co.  v.   Lawrence,   77  L.R.A.(N.S.)   283. 

Me.  297,  52  Am.  Rep.  763;  Woodyear  5.  Lockwood   Co.  v.   Lawrence,   77 

v.  Schaeffer,  57  Md.  1,  40  Am.  Rep.  Me.  297,  52  Am.  Rep.  763. 

419;  Chipman  v.  Palmer,  77  N.  Y.  51,  Note:  6  L.R.A.(N.S.)   1149, 

33  Am.  Rep.  566;  Strobel  v.  Kerr  Salt  And  see  supra,  par.  139. 
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poses  is  met  by  an  injunction  decree  in  a  suit  by  a  lower  appropriator 
to  restrain  the  pollution  of  the.  stream  by  tailings  and  waste  material, 
which  leaves  it  open  to  modification  to  permit  of  reasonable  experi- 
ments to  ascertain  the  probability  of  successfully  erecting  and  main- 
taining settling  basins  to  dispose  effectually  of  such  tailings  and  waste 
material  without  detriment  to  the  lower  lands,  and  permits  the  court 
to  enforce  or  modify  the  injunction  in  accordance  with  future  con- 
ditions.6 A  court  of  equity  may  require,  as  a  condition  of  with- 
holding an  injunction  against  an  upper  riparian  owner  from  divert- 
ing or  polluting  the  water  of  a  stream  by  an  entirely  new  use  thereof, 
the  construction  of  a  reservoir  on  the  upper  sources  of  the  stream, 
to  accumulate  water  when  it  is  plentiful  for  use  in  times  of  scarcity, 
and  thus  neutralize  the  diminution  caused  by  the  new  use,  and 
the  court  may  also  require,  on  like  condition,  greater  care  in  prevent- 
ing the  escape  of  foreign  substances  into  the  stream,  and  thus  prevent 
or  minimize  the  pollution  thereof.7 

144.  Criminal  Prosecution  for  Violation  of  Statute  Prohibiting  Pol- 
lution.— In  many  of  the  states  the  pollution  of  streams  or  bodies  of 
water  is  expressly  forbidden  by  statute,  and  a  violation  of  such  a  stat- 
ute is  made  an  indictable  offense,  punishable  by  fine  or  imprisonment.8 
Such  statutes  are  generally  held  to  be  a  valid  exercise  of  the  police 
power  of  the  state,  and  not  objectionable  as  taking  private  property  for 
public  use.9  The  availability  of  another  water  supply  will  not  prevent 
the  operation  of  a  statute  forbidding  the  casting  of  sewage  into  a  river 
from  which  a  public  drinking  water  supply  is  taken.10  And  if  the 
casting  of  sewage  into  a  stream  is  prohibited  by  statute,  the  fact  that  it 
becomes  purified  before  it  reaches  the  intake  of  the  waterworks  of  the 

6.  Arizona  Copper  Co.  v.  Gillespie,  the  meaning  of  such  a  statute). 

230  U.  S.  46,  33  S.  Ct.  1004,  57  U.  Notes:    41    L.R.A.    177;    7   L.R.A- 

S.  (L.  ed.)  1384.  (N.S.)  321;  11  L.R.A.(N.S.)  1165. 

7.  Strobel  v.  Kerr  Salt  Co.,  164  N.  9.  People  v.  Hupp,  53  Colo.  80,  123 
Y.  303,  58  N.  E.  142,  79  A.  S.  R.  643,  Pac.  651,  Ann.  Cas.  1914A  1177,  41 
51  L.R.A.  687.  L.R.A.(N.S.)  792;  State  v.  Griffin,  69 

8.  Lewis  v.  Stein,  16  Ala.  214,  50  N.  H.  1,  39  Atl.  260,  76  A.  S.  R.  139, 
Am.  Dec.  177;  People  v.  Hupp,  53  41  L.R.A.  177;  Durham  v.  Eno  Cot- 
Colo.  80,  123  Pac.  651,  Ann.  Cas.  ton  Mills,  141  N.  C.  615,  54  S.  E.  453, 
1914A  1177  41  L^  A  (NS.)  792;  7  L.R.A.(N.S.)  321  and  note;  Shelby 
State  v.  Griffin,  69  N.  H.  1,  39  AtL  J 


321  and  note;  Com.  v.  Kennedy,  240        .    ,  ~       _  , 

Pa.  St.  214,  87  Atl.  605,  47  KR.A.  a  And  see  CoNsrmmoKAL  Law,  vol. 

(N.S.)  673;  Gulf,  etc.,  R.  Co.  v.  Reed,  6>  P-J m  e^^'i  DRAINS  and  Sbwkrs, 

80  Tex.  362,  15  S.  W.  1105,  26  A.  voL  9>  P-  679J  Eminent  Domain,  voL 

S.    R.    749;    People   v.    McCune,    14  10,  p.  86. 

Utah  152,  46  Pac.  658,  35  L.R.A.  396       10.  Durham  v.   Eno   Cotton   Mills, 

and  note   (discussing  the  question  as  141  N.  C.  615,  54  S.  E.  453,  7  L.R.A. 

to  what  constitutes  a  village  within  (N.S.)  321. 
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lower  municipality  is  no  defense  to  a  prosecution  for  violation  of  the 
statute.11  It  has  been  held,  however,  that  a  statute  forbidding  the  cast- 
ing of  sewage  into  a  stream  from  which  a  public  water  supply  is  taken 
applies  only  to  matter  flowing  through  sewers  into  the  stream,  and 
does  not  cover  dyestuffs  arid  fecal  matter  washed  into  the  stream  by 
surface  drainage  without  passing  through  a  sewer.18  The  state  as 
owner  of  the  fish  in  its  streams  may,  under  its  police  power,  enact  leg- 
islation to  protect  the  propagation  of  fish  from  injury  from  placing  in 
ftrcams,  or  allowing  to  enter  therein,  any  matter  of  any  kind  dele- 
terious to  the  propagation  of  fish.1*  It  has  been  held  that  the  discharge 
of  sawdust  from  a  shingle  mill  into  a  stream  where  fish  resort  to  spawn 
is  within  the  prohibition  of  a  statute  forbidding  the  discharge  of  saw- 
dust from  a  sawmill  into  such  a  stream.1*  But  the  discharge  of  saw- 
dust into  a  stream  is  not  a  violation  of  a  statute  prohibiting  the  dis- 
charge of  "any  putrid,  nauseous  or  offensive  substance"  into  a  stream. 
A  statute  prohibiting  the  putting  into  a  stream  of  any  "putrid  solid 
matter"  is  not  broad  enough  to  include  the  flushing  into  a  stream  of 
the  sediment  of  a  reservoir,  the  matter  upon  entering  the  stream  being 
about  ninety-seven  and  one-half  per  cent  water  and  two  and  one-half 
per  cent  solid  matter.1*  It  is  no  answer  to  a  criminal  prosecution  for 
creating  a  public  nuisance  by  the  pollution  of  a  stream  that  a  lower 
riparian  owner  may  have  an  action  for  special  damage,  because  that  is  a 
personal  right  which  in  no  way  relieves  the  wrongdoer  from  the  con- 
sequences of  a  crime  against  the  public,  for  whom  the  residue  of  the 
water  is  to  be  conserved  by  the  states.16  The  question  of  indictments 
for  public  nuisances  generally  is  treated  elsewhere  in  this  work,17  as  is 
the  liability  of  municipal  officers  to  indictment  for  the  creation  of  a 
public  nuisance  by  municipal  sewage.18 

XII.  Contracts  and  Conveyances 

Water  Rights  as  Property 

145.  In  General. — As  a  general  proposition  property  in  water,  and 
in  the  use  and  enjoyment  of  it,  is  as  sacred  as  the  right  to  the  soil  over 
which  it  flows.19    It  is  therefore  eminently  fitting  that  water  rights 

11.  Note:  11  LIUL(N.S.)  1165.  and  note,  41  L.R.A.(N.S.)  792. 

12.  Durham  v.  Eno  Cotton  Mills,  16.  Auger,  etc.,  Silk  Dyeing  Co.  ▼. 
144  N.  C.  705,  57  S.  E.  465, 11  L.R.A.  East  Jersey  Water  Co.,  88  N.  J.  L. 
(N.S.)  1163.  273,  96  Atl.  60,  L.B.A.1917P  1146. 

13.  State  v.  Southern  Coal,  etc.,  Co.,  17.  See  Nuisances,  vol.  20,  p.  485 
71  W.  Va.  470,  76  S.  E.  970,  43  L.R.A.  et  seq. 

(N.S.)  401.    And  see  Fish  and  Fish-  18.  See  Drains  and  Sewers,  vol.  9, 

bries,  vol.  11,  p.  1047  et  seq.  p.  683. 

14.  Note :  Ann.  Cas.  1914A  1181.  19.  Campbell  v.  Smith,  8  N.  J.  L 

15.  People  v.  Hupp,  53  v  Colo.  80,  140, 14  Am.  Dec.  400.  And  see  supra, 
123  Pac.  651,  Ann.  Cas.  1914A  1177  par.  12. 
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should  be  transferable  as  freely  as  any  other  species  of  property,  and 
such  is  ordinarily  the  rule.20  Thus  the  right  to  take  water  from  a 
spring  or  a  stream  is  an  interest  in  the  land  itself,  which  is  gran  table 
as  a  right  in  gross  or  appurtenant,  and  is  assignable,  descendible  and 
devisable.1  Furthermore  water  being  a  constantly  moving  element, 
the  rights  of  different  parties  to  draw  and  use  from  a  common  source 
must  necessarily  be  regulated  and  defined  by  covenants  and  agree- 
ments, or  else  by  actual  partition  and  measurements.* 

146.  Successive  and  Conflicting  Grants. — When  the  power  created 
by  a  particular  dam  is  more  than  sufficient  to  operate  a  single  mill  or 
factory,  rights  are  frequently  granted  to  other  persons  to  draw  power 
from  the  dam.  In  such  cases  the  rights  of  the  respective  grantees  will 
depend  on  their  deeds  if,  as  is  usually  the  case,  they  are  defined 
thereby.8  If  the  rights  are  not  defined,  the  grantees  are  entitled  to 
priority  to  the  extent  of  their  respective  rights  in  the  order  of  the 
grants.4  The  first  grantee  acquires  the  first  right,  and  the  grantor, 
unless  he  has  expressly  reserved  his  own  rights,  will  be  compelled  to 
obtain  them  from  the  power  remaining  after  all  the  grants  are  satis- 
fied.5 The  right  of  the  grantee  to  the  extent  of  the  grant  is  superior  to 
that  of  the  grantor,  and  neither  the  grantor  nor  those  holding  under 
him  have  the  right  to  interfere  with  the  grant  or  diminish  the  quan- 
tity of  water  granted.6  But  it  has  been  held  that  the  rule  that  a 
grantee  of  water  power  must  take  subject  to  the  rights  of  prior  grantees 
on  the  same  reservoir,  so  that  in  case  the  supply  is  insufficient  his  con- 
tract will  not  be  specifically  enforced,  is  not  applicable  to  the  case  of  an 
artificial  channel  which  can  be  indefinitely  enlarged  so  as  to  be  capable 
of  supplying  the  power  called  for  by  the  later  contract.7 

147.  Covenants. — Covenants  are  as  capable  of  running  with  incor- 
poreal hereditaments  as  with  those  which  are  corporeal,  and  within 
this  rule  are  covenants  pertaining  to  water  rights.8  Thus  a  covenant 
by  and  between  owners  of  adjacent  lands  as  to  the  use  and  enjoyment 
by  the  respective  parties  of  the  waters  of  a  stream  to  which  they  are 
severally  entitled,  made  for  the  mutual  benefit  of  themselves,  their 
heirs  and  grantees,  runs  with  the  land  and  binds  not  only  the  contract- 

20.  See  infra,  par.  150  et  aeq.    As  Notes:  67  L.R.A.  372;  Ann.   Cas. 

to     the     transfer     of     water     rights  1916D  1017. 

for  irrigation,  acquired  by  appropria-  5.  Hammond  v.  Woodman,  41  Me. 

tion,  see  Irrigation,  vol.  15,  p.  463  177,  66  Am.  Dee.  219. 

et  seq.  Note :  67  L.R.A.  372,  378. 

1.  Lawrie  v.  Sileby,  76  Vt  240,  56  6.  Wilton  Woolen  Co.  v.  Bass,  112 
Atl.  1106,  104  A.  S.  E.  927.  Me.  483,  92  AtL  612,  Ann.  Cas.  1916D 

2.  Lawson    v.     Menasha    Wooden-  1023. 

Ware  Co.,  59  Wis.  393,  18  N.  W.  440,  7.  Note :  67  L.R.A.  373. 

48  Am.  Rep.  528.  8.  Note :    9   L.R.A.   8U.     And   see 

3.  Note:  67  L.R.A.  372.  Covenants,  vol.  7,  p.  1110;  Irhiga- 

4.  Ranlet  v.  Cook,  44  N.  H.  512,  84  raw,  vol  15,  p.  476. 
Am.  Dec.  92. 
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ing  parties  but  also  their  heirs  and  grantees;  although  in  subsequent 
deeds  of  the  respective  premises  no  mention  is  made  of  such  covenant 
or  of  the  rights  accruing  therefrom.9  So  a  covenant,  in  a  grant  of  a 
watercourse,  to  clear  it  and  keep  it  in  repair,  is  a  covenant  running 
with  the  land  of  the  grantor  through  which  the  watercourse  passes.10 
But  a  covenant  for  the  mere  use  of  water  as  an  easement  has  been 
declared  not  to  be  a  covenant  running  with  the  land  where  the  land  is 
not  at  the  same  time  granted  or  conveyed,  as  the  right  to  water  cannot 
be  prematurely  severed  from  the  land  to  which  it  is  attached  except  by 
deed.11  It  has  been  held  that  an  obligation  in  the  nature  of  a  servitude 
upon  an  estate  conveyed  with  a  water  privilege  may  be  enforced,  with- 
out any  personal  obligation  of  subsequent  purchasers,  under  a  stipula- 
tion that  the  grantee,  his  heirs  and  assigns,  shall  pay  a  certain  part 
of  the  sums  paid  for  flowage  or  damages  to  the  proprietors  of  lands 
above  a  reservoir.18  An  agreement  of  a  water  company  to  furnish 
water  from  its  canal,  which  provides,  in  effect,  that  the  obligation 
imposed  on  the  company  shall  have  the  force  and  effect  of  a  covenant 
running  with  its  canal,  is  not  a  mere  personal  covenant,  and  does  not 
create  a  lien  on  the  canal,  but  is,  in  substance  and  effect,  an  agreement 
for  the  sale  of  real  property  of  the  company,  binding  on  a  successor  of 
the  company  with  notice.1*  Under  statutes  providing  that  no  cove- 
nants shall  be  implied,  the  question  has  arisen  whether  or  not  a  grant 
of  a  dam  on  water  power  in  its  existing  condition  involved  a  covenant 
that  the  subject  of  the  grant  had  a  rightful  existence.  Obviously  in 
many  instances  it  would  be  a  fraud  on  the  grantee  if  it  had  no  exist- 
ence, and  he  had  no  redress.  On  the  other  hand,  the  question  arises 
as  to  the  scope  of  the  statute  abolishing  implied  covenants.  As  a  con- 
sequence the  rulings  are  divergent.  Practically  the  only  general  prin- 
ciple uniformly  adhered  to  is  that  if  there  is  a  covenant  of  warranty  it 
will  include  whatever  is  an  essential  part  of  the  grant.14  It  has  been 
held  that  suit  may  be  maintained  for  breach  of  covenant  pertaining  to 
a  water  right  despite  the  fact  that  the  period  of  limitations  has  run 
since  the  covenant  was  first  broken,  where  it  is  proved  that  the  structure 
by  which  the  covenant  was  first  broken  was  temporary  in  character. 
And  in  an  action  for  a  breach  of  covenant  as  to  restricting  the  flow  of 
water,  where  damage  by  overflows  is  alleged — an  injury  to  crops  and 
floatage  of  trash  upon  the  land — evidence  of  depreciated  value  of  the 
land  during  the  period  of  submergence  is  material  and  admissible,  as 
the  injuries  alleged  are  in  the  nature  of  damage  to  real  property.1* 

9.  Horn  v.  Miller,  136  Pa.  St.  640,       13.  Stanislaus  Water  Co.  v.  Bach- 
20  Atl.  706,  9  L.R.A.  810  and  note.         man,  152  CaL  716,  93  Pac.  858,  15 

10.  Note:  9  L.R.A.  811.  L.R.A.(N.S.)  359. 

11.  Lawrence  v.  Whitney,  115  N.  Y.       14.  Note:  67  L.R.A.  404. 

410,  22  N.  E.  174,  5  L.R.A.  417.  15.  Peden  v.  Chicago,  etc.,  R.  Co., 

12.  Whittenton  Mfg.  Co.  v.  Staples,   78  la.  131,  42  N.  W.  C25,  4  L.R.A. 
164  Mass.  319,  41  N.  E.  441,  29  L.R.A.  401. 

500. 

1237 


§  148  WATERS  '       27B.C.L 

148.  Contracts;  Waiver;  Place  of  Record. — As  a  general  proposition 
contracts  pertaining  to  water  rights  are  governed  by  much  the  same 
rules  that  pertain  to  other  contracts  so  far  as  their  existence,  meaning 
and  effect  are  concerned.16  Thus,  the  practical  construction  that  has 
been  given  a  contract  by  the  parties  thereto  will  govern  its  construc- 
tion by  the  court  in  the  absence  of  other  controlling  circumstances.17 
So,  a  contract  will  not  be  implied  from  the  dealings  of  the  parties  when 
no  contract  was  intended.  Thus,  the  fact  that  the  owner  of  a  well 
notifies  a  person  not  to  take  water  therefrom,  and  that  if  the  notice  is 
disregarded  he  will  demand  a  certain  sum  for  each  day  on  which  water 
is  so  taken,  does  not,  on  the  subsequent  taking  of  water,  result  in  an 
express  contract  to  pay  therefor  at  the  rate  specified.18  Of  course  a 
contract  conferring  water  rights  should  be  in  writing  under  the  statute 
of  frauds.  However,  where  the  contract  has  been  executed  by  both  par- 
ties in  all  respects  save  the  payment  of  compensation,  the  right  can- 
not be  revoked,  but  equity  will  protect  the  enjoyment  of  the  right  upon 
payment  of  the  compensation.19  A  parol  agreement  which,  although 
for  a  consideration,  is  only  a  license  to  use  water  from  a  spring,  is 
revoked  by  a  deed  from  the  owner  granting  to  another  person  the  right 
to  draw  such  amount  of  water  from  the  spring  as  will  in  fact  exhaust 
it.20  Failure  to  repair  leased  dams  or  races  as  required  by  a  contract 
leasing  the  water  power  is  not  excused  by  the  fact  that  the  work  could 
not  profitably  be  done  within  the  time  agreed  upon.  And  an  agree- 
ment" for  a  pro  i$.ta  deduction  of  the  agreed  rents  for  water  power  in 
case  of  a  deficiency  of  water  does  not  preclude  a  recovery  of  damages 
for  breach  of  contract  by  the  lessor  to  repair  the  dams  and  races  if 
injured,  if  by  reason  thereof  the  lessee  loses  the  use  of  his  mill,  the 
rental  value  of  which  is  considerably  in  excess  of  the  rent  of  the  water 
power.  It  has,  however,  been  held  that  the  lessor  is  excused  from  lia- 
bility if  the  repair  is  rendered  impossible  by  the  high  stage  of  the 
water.1  If  one  contracts  to  deliver  water  to  another  for  specific  pur- 
poses, the  law  implies  a  warranty  that  the  water  shall  at  least  not  be 
unfit  for  the  required  purpose  on  -account  of  the  contractor's  own  con- 
duct,2 Either  party  to  a  contract  affecting  water  privileges  may  waive 
his  rights  thereunder.*    But  the  unfitness  of  water  for  the  purposes 

16.  Consolidated  Canal  Co.  v.  Mesa  Cal.  475,  105  Pac.  409,  134  A.  S.  R. 
Canal    Co.,    177    U.    S.    296,    20    S.  140. 

Ct.  628,  44  U.  S.  (L.  ed.)  777;  Hus-       19.  Note:  59  L.RA.  837. 
ton  v.  Bylee,  17  Ore.  140,  20  Pac.  51,       20.  Eckerson  v.  Crippen,  110  N.  Y. 

2  L.R.A.  568.    As  to  the  interpreta-  585,  18  N.  E.  443,  1  L.R.A.  487. 
tion  and  effect  of  contracts  generally,       1.  Pengra  v.  Wheeler,  24  Ore.  532, 

see  Contracts,  vol.  6,  p.  834  et  seq.  34  Pac.  354,  21  L.R.A.  726. 

17.  Merrifield  v.  Illinois,  etc.,  Canal  2.  Gold  Ridge  Min.  Co.  v.  Tall- 
Com'rs,  212  111.  456,  72  N.  E.  405,  madge,  44  Ore.  34,  74  Pac.  325,  102 
587,  67  L.R. A.  369 ;  Huston  v.  Bylee,  A.  S.  R.  602. 

17  Ore.  140,  20  Pac.  51,  2  L.R.A.  568.       3.  Huston  v.  Bybee,  17  Ore.  140,  20 

18.  Wright  v.  Sonoma  County,  156   Pac.  51,  2  L.R.A.  568. 
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for  which  it  was  sold  is  not  waived  by  an  attempted  use  under  protest 
and  in  reliance  on  a  promise  to  correct  the  difficulty.4  A  contrast  to 
furnish  one,  his  heirs  or  assigns,  during  each  year  for  a  designated 
term,  water  to  irrigate  a  specified  tract  of  land,  which  contains  complex 
provisions  regulating  control  of  water,  time  of  use,  proper  compensa- 
tion and  annual  rentals  to  be  paid,  is  properly  recorded  in  a  book  for 
"other  writings"  permitted  to  be  recorded,  rather  than  in  one  for 
"deeds,  grants,  and  transfers  of  real  estate,"  as  such  books  are  classi- 
fied by  the  recording  act.  This  is  true  although  the  contract  expressly 
provides  that  it  shall  have  the  force  and  effect  of  a  covenant  running 
with  the  land.* 

149.  Loss  of  Rights;  Actions;  Damages. — While  a  water  right  ac- 
quired by  deed  is  not  lost  by  mere  nonuser  no  matter  how  long  con- 
tinued,0 it  may  be  lost  by  nonuser  for  the  prescriptive  period  under  cir- 
cumstances showing  an  intention  to  abandon  it,  or  even  for  a  shorter 
period  under  circumstances  showing  such  an  intention,  where  acted 
upon  by  the  owner  of  the  servient  tenement,  so  that  it  would  work 
harm  to  him  if  the  easement  were  afterwards  asserted.7  Of  course,  if 
the  right  to  water  is  restricted  to  its  use  in  connection  with  specified 
property,  an  attempt  to  transfer  the  use  to  prohibited  property  will 
terminate  the  water  right,  and  the  owner  can  confer  on  third  persons 
no  greater  rights  than  he  possesses.  The  measure  of  damages 
for  breach  of  covenants  in  a  deed  to  water  rights  warranting  title  and 
for  quiet  enjoyment  is  the  value  of  the  rights  at  the  time  the  con- 
veyance was  made,  with  interest,  cost,  and  reasonable  expense  in- 
curred in  defending  the  title,  and  does  not  include  the  value  of 
improvements  made  by  the  vendee.  The  measure  of  damages  for 
the  breach  of  a  covenant  of  seisin  in  a  deed  of  mill  property  granting 
the  privilege  of  raising  the  water  to  a  certain  height,  but  which 
could  not  be  so  raised  without  flowing  lands  which  the  grantor 
had  no  right  to  flow,  is  the  difference  in  the  value  of  the  mill  at  the 
time  of  the  purchase,  with  the  privilege  of  raising  the  water  to  the 
specified  height,  and  with  only  the  right  to  raise  it  so  as  not  to  overflow 
or  damage  such  lands.8  A  person  who  grants  the  right  of  permanently 
flooding  a  part  of  his  tract  of  land  is  presumed  to  have  taken  into  con- 
sideration the  damage  to  the  residue  of  his  tract  which  would  accrue  to 
him  from  the  proper  and  reasonable  use  of  the  right  granted.  If  for 
such  damage  he  did  not  get  adequate  compensation  in  the  price  paid 

4.  Gold   Ridge   Min,    Co.   ▼.    Tall-   18  N.  E.  370,  1  L.R.A.  414. 
madge,  44  Ore.  34,  74  Pac.  325,  102       Note:  67  L.R.A.  401. 

A.  S.  R.  602.  7.  Snell  v.  Levitt,  110  N.  Y.  595, 18 

5.  Stanislaus  Water  Cq.  v.  Bach-  N.  E,  370,  1  L.R.A-  414;  Taylor  v. 
man,  152  Cal.  716,  93  Pac.  858,  15  Hampton,  4  McCord  L.  (S.  C.)  96,  17 
L.R.A.(N.S.)   359.  Am.  Dec.  710. 

6.  Snell  v.  Levitt.  110  N.  Y.  595,  8.  Note:  67  KR.A.  401,  405. 
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for  the  grant  or  license,  and  greater  injury  than  he  contemplated  has 
resulted  from  such  reasonable  use,  it  is  damnum  absque  injuria.9 

Validity  and  Requisites  of  Transfer 

150.  Conveyance  Separate  from  Land  Generally. — If  a  person  owns 
both  the  banks  and  bed  of  the  stream  or  body  of  water  the  authorities 
agree  that  he  may  separate  them  and  convey  the  one  without  the 
other.10  Thus  the  owner  of  upland  has  a  right  of  fishery  adjacent  to 
his  shore,  which  is  capable  of  alienation.11  So,  it  is  generally  held 
that  he  may  separately  alienate  his  right  of  wharfage,18  or  his  right  to 
improve,  reclaim,  and  occupy  submerged  lands  out  to  the  point  of 
navigability,18  although  this  right  seems  to  be  denied  in  some  jurisdic- 
tions.14 Where  he  does  not  own  the  water,  but  has  only  the  rights  of  a 
riparian  owner  therein,  there  is  some  conflict  as  to  his  power  to  effect 
the  separation,  at  least  so  far  as  certain  rights  are  concerned  which  are 
required  by  public  policy  to  be  vested  in  the  owner  of  the  riparian 
land.1*  Xs  a  general  proposition,  however,  it  would  seem  that  all 
rights  to  water,  riparian  or  otherwise,  may  be  severed  from  the  riparian 
lands  and  separately  conveyed.16  There  can  be  no  doubt  that  the 
owner  of  a  water  privilege  may  grant  rights  to  another,  or  to  several 
parties,  to  use  the  water  proportionately,  and  may  grant  to  one  subject 
to  the  prior  rights  of  another,  or,  generally,  under  such  conditions  as 
he  may  see  fit  to  prescribe.  And  it  is  equally  beyond  question  that  he 
may  bind  his  estate  to  the  maintenance  of  such  an  easement  as  he  may 
have  granted  to  another.  The  fact  that  a  river  is  navigable  will  not 
prevent  a  riparian  owner  from  acquiring  a  right  to  a  power  created  by 
the  erection  of  a  dam,  which  he  can  sell  so  as  to  be  bound  by  his  deed 
in  favor  of  a  grantee,  whatever  his  rights  may  be  so  far  as  the  public  is 
concerned.1'    It  has  been  held,  however,  that  an  attempted  reservation 

9.  Nunnamaker  v.  Columbia  Water-  15.  New  Haven  Steamboat  Co.  v. 
Power  Co.,  47  S.  C.  485,  25  S.  E.  751,  Sargent,  50  Conn.  199,  47  Am.  Rep. 
58  A.  S.  R.  905,  34  L.R.A.  222.  632. 

10.  State  v.  Black  River  Phosphate       Note:  40  L.R.A.  393. 

Co.,  32  Fla.  82,  13  So.  640,  21  L.R.A.  16.  Bessemer  Irrigating  Ditch  Co.  v. 
189;  Axline  v.  Shaw,  35  Fla.  305,  17  Woolley,  32  Colo.  437,  76  Pac.  1053, 
So.  411,  28  L.R.A.  391.  105  A.  S.  R.  91;  Goodrich  v.  Bur- 

Note:  40  L.R.A.  393.  bank,  12  Allen  (Mass.)  459,  90  Am. 

11.  Note:  40  L.R.A.  393.  Dec.  161;  Hatch  v.  Dwight,  17  Mass. 

12.  Hastings  v.  Grimshaw,  153  289,  9  Am.  Deo.  145;  Hanford  v.  St. 
Mass.  497,  27  N.  E.  521,  12  L.R.A.  Paul,  etc.,  R.  Co.,  43  Minn.  104,  110, 
617.  42  N.  W.  596,  44  N.  W.  1144,  7  L.R.A. 

13.  Hanford  v.  St.  Paul,  etc.,  R.  722;  Concord  Mfg.  Co.  v.  Robertson, 
Co.,  43  Minn.  104,  110,  42  N.  W.  596,  66  N.  H.  1,  25  Atl.  718, 18  L.R.A.  679. 
44  N.  W.  1144,  7  L.R.A.  722;  Gilbert  Notes:  40  UkA.  393;  L.R.A.1916A 
v.  Eldridge,  47  Minn.  210,  49  N.  W.  608. 

679,  13  L.R.A.  411.  17.  Note:  67  L.R.A.  372,  388. 

14.  Note:  40  L.R.A.  393. 
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by  one  granting  land  bordering  on  a  river,  of  a  share  in  the  water 
power  and  the  necessary  ground  to  utilize  the  same,  is  void,  since  the 
reservation  of  the  ground  is  uncertain,  and  the  right  to  the  water 
power  cannot  be  severed  from  the  riparian  land*18  Legislative  restric- 
tions on  the  right  to  sell  water  rights  separate  from  the  lands  to  which 
they  are  ordinarily  incident  will  not  be  implied  in  the  absence  of 
language  requiring  that  construction.19  The  right  to  use  the  water  of  a 
stream  based  on  a  prior  appropriation  thereof  for  irrigation  purposes  is 
a  property  right,  and  as  such  is  capable  of  transfer,  and  it  would  seem 
that  the  only  limitation  on  the  right  of  sale  of  a  water  right  separate 
from  the  land  to  which  it  was  first  applied,  and  to  which  it  has  become 
appurtenant,  is  that  it  shall  not  injuriously  affect  the  rights  of  other 
appropriators.  This  subject  is  discussed  at  length  elsewhere  in  this 
work.80 

151.  Requisites. — A  water  power  which  may  be  the  subject  of  a 
grant  may  consist  of  the  physical  thing  which  constitutes  the  natural 
formation  of  the  power,  or  it  may  be  merely  a  portion  of  an  artificially 
accumulated  body  of  water.  In  the  former  case  the  water  power  is 
real  estate  and  all  the  formalities  must  be  observed  which  are  necessary 
to  convey  that  species  of  property.1  In  the  latter  form  the  power  may 
be  treated  as  personalty  and  rights  in  it  conferred  by  parol.8  No  ease- 
ment or  permanent  right  can  ordinarily  be  acquired  in  a  watercourse 
by  parol  agreement.8  And  although  there  are  some  early  decisions  to 
the  effect  that  the  right  of  flowage  is  not  an  interest  in  lands  within 
the  meaning  of  the  statute  of  frauds,  but  is  rather  in  the  nature  of  a 
license  to  do  certain  things  in  or  upon  the  land  of  another,  of  which 
parol  proof  is  always  admissible,  the  weight  of  authority  is  the  other 
way,4  and  it  is  generally  held  that  a  right  to  flow  lands  involves  such 
an  interest  in  them  that  it  must  be  created  by  deed.6  In  some 
instances,  however,  parol  grants  of  water  rights  which  can  legally  be 
granted  only  in  the  manner  that  suffices  for  real  estate,  have  been  sus- 
tained where  they  have  been  acted  on.    Thus,  a  parol  grant  of  the 

18.  Riehter  v.  Granite  Mfg.  Co.,  107   tion,  vol.  15,  p.  464  et  seq. 

Tex.  58,  174  S.  W.  284,  L.R.A.1916A  3.  Stanislaus  Water  Co.  v.  Bach- 

504  and  note.  man,  152  Cal.  716,  93  Pac.  858,  15 

19.  Muscogee  Mfg.  Co.  v.  Eagle,  etc.,  L.B.A.(N.S.)  359;  Smith  v.  Denniff, 
Mills,  126  Ga.  210,  54  S.  E.  1028,  7  24  Mont.  20,  60  Pac.  398,  81  A.  S.  R. 
L.R.A.(N.S.)  1139.  408,  50  L.R.A.  741;  Bullen  v.  Runnels, 

20.  See  Irrigation,  vol.  15,  p.  463  2  N.  H.  255,  9  Am.  Dec.  55;  Lawrie 
et  seq.  v.  Silsby,  76  Vt.  240,  56  Ati.  1106, 

1.  Lawrence  v.  Whitney,  115  N.  Y.  104  A.  S.  R.  927. 

410,  22  N.  E.  174,  5  L.R.A.  417;  Nun-  Note:  67  L.R.A.  369. 

nelly  v.  Southern  Iron  Co.,  94  Tenn.  4.  Harris  v.  Miller,  Meigs  (Tenn.) 

397,  29  S.  W.  361,  28  L.R.A.  421.  158,  33  Am.  Dec.  138. 

Note:  67  L.RJL  369.  Note:  59  L.R.A.  829. 

2.  Note:  67  L.RJL  369.  As  to  the  5.  Snowden  v.  Wilas,  19  Ind.  10,  81 
method  of  transferring  a  water  right  Am.  Dec.  370. 

acquired  by  appropriation,  see  Ibbiga-       Note:  59  L.R.A.  829. 
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right  to- flow  land  given  in  connection  with  a  conveyance  of  a  mill  site 
has  been  sustained  after  the  structure  was  completed.6  And  where  a 
license  to  use  water  in  a  certain  way  is  given  to  influence  the  conduct 
of  another,  and  cause  him  to  make  large  investments,  equity  will  inter- 
fere to  prevent  its  revocation  under  the  doctrine  of  equitable  estoppel.7 
Parol  contracts  as  to  the  use  of  power  already  created  being  valid,  the 
right  to  use  power  created  by  an  accumulation  of  water  above  a  dam 
in  a  navigable  stream  may  be  granted  by  parol,  since,  riparian  owner- 
ship not  extending  to  the  soil  under  the  stream,  the  water  is  not  a  part 
of  the  real  estate  of  the  owner,  but  is  in  the  nature  of  personal  prop- 
erty.8 Where  a  grant  is  necessary,  to  be  effective  its  language  must  be 
such  that  it  can  have  some  operation  upon  existing  conditions  or  those 
in  the  immediate  contemplation  of  the  parties.  But  it  will  be  given 
effect  if  it  is  possible  to  do  so.  The  insertion  in  the  instrument  of 
language  intended  to  be  of  no  effect  will  not  be  presumed.  And  a  grant 
of  water  is  not  invalid  for  uncertainty  because  it  is  to  be  measured  by 
the  necessities  of  machinery  to  be  subsequently  erected.9  A  deed  con- 
veying "a  certain  part  of  a  stream  of  water,"  and  mentioning  the  two 
termini  of  the  "part,"  is  not  void  for  uncertainty,  and  passes  the  whole 
stream  between  those  termini.10 

152.  Water  Rights  as  Passing  by  Transfer  of  Land  Generally.— 
The  right  of  a  riparian  owner  to  the  natural  flow  of  a  stream  by  or 
across  his  land  in  its  accustomed  channel  as  incident  to  his  estate 
passes  by  a  grant  of  the  land,  unless  specially  reserved.  It  is  not  an 
easement  in,  nor  an  appurtenance  to,  the  land,  but  is  as  much  a  part 
of  the  soil  as  the  stones  scattered  over  it.11  The  right  to  use  water  or 
power  created  by  it  may,  however,  be  appurtenant  to  land  so  as  to  pass 
with  it,18  and  in  the  absence  of  anything  indicating  an  intention  to 
sever  the  right  to  use  the  water  from  the  land,  a  conveyance  of  land 
will  pass  a  water  right  which  is  plainly  attached  to  the  land  and  visibly 
in  use  at  the  time  of  the  conveyance.1*    Thus  a  prescriptive  right  to 

6.  Notes:  59  L.R.A.  837;  67  L.R.A.  13.  Jarvis  v.  Seele  Milling  Co.,  173 
369.  111.  192,  50  N.  E.  1044*  64  A.  S.  R. 

7.  Curtis  v.  La  Grande  Hydraulic  107  and  note;  Smith  v.  Denniff,  24 
Water  Co.,  20  Ore.  34,  23  Pac.  808,  25  Mont.  20,  60  Pac.  398,  81  A.  S.  R. 
Pac.  378,  10  L.R.A.  484.  408,  50  L.R.A.  741;  New  Ipswich  W. 

8.  Note:  67  L.R.A.  369.  L.  Factory  v.  Batchelder,  3  N.  H.  190, 

9.  Note:  67  L.R.A.  383.  14  Am.  Dec.  346;  Bowling  v.  Burton, 

10.  Bullen  v.  Runnels,  2  N.  H.  255,  101  N.  C.  176,  7  S.  E.  701,  2  L.R.A. 
9  Am.  Dec.  55.  285  and  note;  Corevo  v.  Holman,  82 

11.  Gary  v.  Daniels,  8  Mete.  (Mass.)  Vt.  34,  71  Atl.  718,  137  A.  S.  R,  985. 
466,  41  Am.  Dec.  532;  Benton  v.  John-  Notes:  72  Am.  Dec.  502:  40  Am. 
cox,  17  Wash.  277,  49  Pac.  495,  61  Rep.  381;  81  A.  S.  R.  768,  769;  2 
A.  S.  R.  912,  39  L.R.A.  107.    And  see  L.R.A.  285;  8  L.RA.  446. 

supra,  par.  30.  For  a  full  discussion  of  the  general 

12.  Bessemer  Irrigating  Ditch  Co.  principle  that  some  things  pass  by  a 
v.  Woolley,  32  Colo.  437,  76  Pac.  1053,  conveyance  of  lands  as  incident  and 
105  A.  S.  R.  91.  appurtenant  thereto,  though  not  named 
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take  water  from  a  roadside  watering  trough  fed  by  a  neighboring 
spring  passes  as  an  appurtenance  in  a  deed  eonveying  the  premises 
with  which  the  right  is  connected.  And  it  is  not  necessary  that  the 
water  should  be  running  in  or  on  such  premises ;  it  is  enough  if  it  is 
carried  in  pails  thereon.1*  The  water  rights  which  pass  on  a  convey- 
ance of  land  as  appurtenant  thereto  are  not  limited  to  those  absolutely 
necessary  to  the  enjoyment  of  the  property  conveyed;  it  is  sufficient  if 
full  enjoyment  of  the  property  cannot  be  had  without  them.  The  inci- 
dents which  pass  as  appurtenant  must,  however,  be  "open  and  visible," 
from  which  fact  the  knowledge  of  their  existence  by  the  grantor  is  a 
natural  inference.16  Furthermore  the  rule  applies  only  to  such  things 
as  are  incident  to  the  grant.1*  And  a  grant  of  land  and  water  power 
by  a  proprietor  of  two  tracts  of  land  vests  in  title  grantee  the  water ' 
privileges  appurtenant  to  the  land  conveyed  but  not  those  pertaining 
to  the  other  tract.11  Where  the  owner  of  an  entire  tract  of  land 
creates  an  artificial  condition  thereon  whereby  one  part  thereof  is 
subjected  to  a  servitude  in  respect  to  water  rights  in  favor  of  the  other 
and  then  simultaneously  conveys  both  parcels,  or  conveys  one  keeping 
title  to  the  other,  the  effect  of  the  transfer  on  the  servitude  under 
which  the  different  parcels  arei  held  is  determined  by  the  rules  gener- 
ally applicable  where  one  tract  is  subjected  to  a  servitude  in  favor  of 
another.18  If  the  owner  sells  the  portion  favored,  the  grantee  will  take 
it  with  the  right  to  have  the  favorable  condition  continued.19  The 
same  rule  has  been  applied  where  the  servient  tenement  is  con- 
veyed*0 but  there  is  also  authority  to  the  contrary.1 

153.  Grant  of  Hill  as  Including  Water  Rights. — The  principle  that 
incidents  attached  to  land  granted  pass  to  the  grantee  without  any 
special  terms  in  the  conveyance,  when  necessary  for  its  use  and  enjoy- 
ment, is  especially  applicable  to  water  privileges  in  grants  of  mills 

therein,  see  Deeds,  vol.  8,  p.  1068.  699,  9  L.R.A.(N.S.)  960;  Johnson  v. 

As  to  whether  water  rights  acquired  Jordan,  2  Meto.  (Mass.)  284,  37  £m. 

under  the  doctrine  of  appropriation  Dec  85. 

pass  as  appurtenances,  see  Irrigation,  19.  Fayter  v.  North,  30  Utah  156, 

vol.  15,  p.  464  et  seq.  '  83  Pac.  742,  6  L.R.A.(N.S.)  410;  Coo- 

14.  Corevo  v.  Holman,  82  Vt.  34,  lidge  v.  Hager,  43  Vt.  9,  5  Am.  Rep. 

71  Atl.  718,  137  A.  S.  R.  985.  256. 

16.  Note:  2  L.R.A.  286.  Notes:    69   L.R.A.   833;   8   L.R.A. 

16.  Muscogee   Mfg.    Co.   v.   Eagle,  (N.S.)  419. 

etc.,  Mills,  126  Ga,  210,  54  S.  E.  1028,  20.  Seymour  v.  Lewis,  13  N.  J.  Eq. 

7  L.R.A.(N.S.)  1139;  Corevo  v.  Hoi-  439,    78    Am.    Dec.    108;    Seibert    v. 

man,  82  Vt.  34,  71  Atl.  718,  137  A.  Levan,  8  Pa.  St.  383,  49  Am.  Dec.  525; 

8.  R.  985.  Sharpe  v.  Scheible,  162  Pa.  St.  341, 

17.  Central  Georgia  Power  Co.  v.  29  Atl.  736,  42  A.  S.  R.  838. 
Cornwell,  141  Ga.  843,  82  S.  E.  243,  1.  Notes:  50  L.R.A.  838;  59  L.R.A. 
Ann.  Cas.  1916D  1020.  834.  Generally  as  to  the  effect  on  ease- 

18.  Blake  v.  Boyce,  38  Colo.  55,  88  ments  of  the  transfer  of  the  dominant 
Pac.  470,  8  L.R.A.(N.S.)  418;  Job-  or  servient  estates,  see  Easements, 
ling  v.  Tuttle,  75  Kan.  351,  89  Pac.  vol.  9,  p.  802  et  seq. 
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dependent  for  their  use  and  value  on  water  power.*  And  it  is  a  well- 
settled  general  rule  of  law,  that  the  grant  of  a  mill  carries  with  it,  by 
necessary  implication,  all  appurtenant  rights  necessary  for  its  enjoy- 
ment, including  the  right  to  the  use  of  the  watercourse  coming  to  the 
mill,  and  furnishing  power  for  working  it,  and  also  to  the  canal  or 
raceway  which  carries  the  water  from  the  mill,  to  the  full  extent  of 
the  grantor's  right  and  power  so  to  grant  them.8  There  are,  however, 
cases  which  hold  that  the  rule  does  not  apply  where  a  mill  site  is 
described  by  metes  and  bounds,  without  any  allusion  in  the  deed  to  any 
mill  or  water  right  or  privilege,  and  there  is  nothing  therein  to  indicate 
an  intention  to  include  any  privileges  connected  with  the  main  subject 
of  the  grant.4  A  water  right  appurtenant  to  a  mill  passes  by  the  word 
"appurtenances"  in  a  deed,  and  the  vendor  is  not  bound  to  insert  the 
word  "privilege?,"  for  that  purpose,  though  it  may  be  contained  in 
the  proposal  of  sale.*  A  grant  of  a  mill  and  mill  privileges  will  convey 
the  land  and  water  used  with  the  mill,  and  on  which  it  and  its  append- 
ages stand.6  The  omission  to  use  a  portion  of  a  mill  yard  for  a  single 
year  does  not  prevent  its  being  considered  a  part  of  the  mill  privilege ; 
nor  can  the  extent  of  the  privilege  be  curtailed  by  proof  that  the  mill 
could  well  be  used  by  the  occupation  of  less  land  than  was  in  fact  used.7 
The  fact  that  steam  power  has  been  provided  for  the  use  of  a  mill  when 
the  water  is  insufficient  will  not  prevent  the  water  power  passing  as  an 
appurtenance  to  the  mill  if  necessary  to  a  full  enjoyment  of  it.8  If 
mill  property  is  granted,  an  easement  in  other  lands  of  the  grantor, 
used  in  the  enjoyment  of  the  property,  will  pass  by  the  grant  as  an 
appurtenance.*  But  it  has  been  held  that  the  grant  by  the  owner  of 
two  mills  of  the  upper  one  will  not,  without  express  terms,  include  a 

2.  Baker  v.  Bessey,  73  Me.  472,  40  768;  2  L.R.A.  285;  58  L.R.A.  490;  67 

Am.  Rep.  377  and  note.  L.R.A.  377;  6  L.R.A.(N.S.)  410. 

8.  Lammott  v.  Ewers,  106  Ind.  310,  4.  Baker  v.  Bessey,  73  Me.  472,  40 

6  N.  E.  636,  55  Am.  Rep.  746;  Ham-  Am.  Rep.  377  (stating  that  this  view 

mond  v.  Woodman,  41  Me.  177,  66  finds  some  support  but  adhering  to  the 

Am.  Dee.  219;  Baker  v.  Bessey,  73  general  role). 

Ma  472,  40  Am.  Rep.  377;  Johnson  Notes:  68  p.R.A.  492;   Ann.  Cas. 

v.  Jordan,  2  Mete.    (Mass.)   234,  37  1916D  1004. 

Am.  Dee.   85;   New  Ipswich  W.L.  5.  Pickering  v.  Stapler,  5  Serg.  & 

Factory  v.  Batchelter,  3  N.  ELMO,  R  (Pa.)  107  9  AnL  Dec.  33§. 

JV*L,D?f-  *%  v^fo  Va'  ^^       N<>te:  58  L.R.A.  488. 

72  Am.  Dec.  498;  Bowling  v.  Burton,  **?;  ^Vtd  a    ,00 
101  N.  C.  176,  7  S.  E.  701,  2  L.R.A.       ^ote:  58  LJU.48& 
285  and  note;  Piekering  v.  Stapler,    A  7-  £°°re  *«;  ™W«*  16  Mc  63>  33 
5  Serg.  &  R.  (Pa.)  107,  9  Am.  Dec   Am.  Dec.  633. 
336;  Stickler  v.  Todd,  10  Serg*  &  R.       8-  Not«:  &  L.R.A.  493. 
(Pa.)  63,  13  Am.  Dec  649;  Cox  v.       ••  Jarvis  v.  Seele  Milling  Co.,  173 
Howell,  108  Tenn.  130,  65  S.  W.  868,  EL  192,  50  N.  E.  1044,  64  A.  8.  R> 
58  L.R.A.  487  and  note.  107. 

Notes:  40  Am.  Rep*  381;  81  A.  S.  R.       Note:  67  L.RA.  383. 
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right,  which  has  been  exercised  by  him,  of  raising  the  gates  of  the 
lower  dam  whenever  the  water  interferes  with  the  upper  mill.10 

Construction  of  Grants  and  Reservations 

154.  General  Principles  Controlling  Construction  of  Grants. — The 
construction  of  a  grant  of  water  power  is  so  largely  dependent  on  the 
particular  phraseology  used  and  is  so  closely  bound  up  with  the  con- 
temporaneous facts  and  circumstances,  that  general  rules  of  construc- 
tion are  of  little  utility.11  There  are,  however,  certain  general  rules 
of  construction  relating  to  such  grants  which*  make  a  part  of  the  law 
when  not  controlled  by  the  plain  and  unambiguous  meaning  of  the 
language  employed  in  the  grant.18  The  intention  of  the  parties  is 
the  determining  factor,1*  and  the  practical  construction  given  a 
grant  by  the  parties  thereto  is  a  weighty  factor  in  determining  its 
meaning*14  When  a  general  grant  of  water  power  is  indefinite  and 
uncertain,  the  power  conveyed  is  to  be  determined  by  conditions  sur- 
rounding the  grant  at  the  time  it  is  made.16  A  grant  of  water  power  by 
a  state  will  be  construed  in  the  same  manner  as  a  grant  by  an  indi- 
vidual, although  the  remedy  for  a  breach  may  be  different.10 

155*  Extent  of  Right  to  Use  of  Water  Generally. — Just  what  extent 
or  amount  of  water  power  is  intended  to  be  conveyed  by  a  grant 
thereof  has  been  the  subject  of  much  discussion,  but  no  reliable  general 
rule  of  construction  can  be  deduced,  as  each  case  depends  on  its  own 
peculiar  facts.17  A  grant  of  all  the  water  power  at  the  place  at  which  a 
certain  mill  is  or  was  located  has  been  construed  to  mean  all  the  water 
power  that  could  be  created  at  that  point  and  not  merely  that  power 
which  had  customarily  been  used.  And  a  grant  of  one  half  the  water 
power  of  a  river  has  been  construed  to  mean  one  half  the  water 
of  the  river  on  the  side  adjoining  the  land  conveyed  in  the  deed.18  A 
grantee  of  water4  power  from  a  canal  has  no  right  to  use  more  than 
the  amount  stated  in  his  deed,  under  the  claim  that  the  canal  has  a 
greater  capacity  than  was  estimated.19    Where  a  deed  of  water  power 

10.  Cary  v.  Daniels,  8  Mete.  (Mass.)    1027. 

466,  41  Am.  Dec.  532.  Note:  67  L.R.A.  375,  385. 

Note:  58  L.RA.  491.  14.  Note:  67  L.R.A.  374. 

11.  Notes:  67  L.R.A.  378;  Ann.  Cas.       15.  Dewey  v.  Williams,  40  N.  H. 
1916D  1002.  222,  77  Am.  Dee.  708. 

12.  Note:  Ann.  Cas.  1916D  1002.  Notes:   67  L.R.A.  372,  375;  Ann. 

13.  Muscogee  Mfg.  Co.  v.  Eagle,  etc.,  Cas.  1916D  1003. 

Mills,  126  Ga.  210,  54  S.  E.  1028,  7       16.  Notes:  67  L.R.A.  375;  Ann.  Cas. 
L.R.A.(N.S.)    113S;    Dewey   t.    Wil-  1916D 1002. 

Hams,  40  N.  H.  222,  77  Am.  Dec.  708;  17.  Notes:  67  L.R.A.  381;  Ann.  Cas. 
Nunnelly  r.  Southern  Iron  Co.,  94  1916D  1003,  wherein  many  cases  on 
Tenn.  397,  29  S.  W.  361,  28  L.R.A.  this  subject  are  analyzed  and  digested. 
421:  Bridgewater  Milling  Corp.  v.  18.  Note:  Ann.  Cas.  1916D  1005, 
Fredericksburg  Power  Co.,  116  Va.  1019. 
333,  82  S.  E.  173,  Ann.  Cas.  1916D       19.  Note:  67  L.R.A.  376. 
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contains  no  limitation  as  to  the  number  of  hours  per  day  the  water  is  to 
be  used,  the  grantee  may  use  the  water  as  many  hours  a  day  as  he 
wishes.20  But  a  grant  between  owners  of  a  reservoir  dam  parcelling 
the  right  to  use  the  water,  giving  a  right  to  use  so  many  feet  per  second 
during  working  hours,  will  be  construed  as  referring  to  the  working 
hours  of  the  mills  then  located  on  the  stream,  and  will  not  be 
extended  so  as  to  cover  a  use  for  a  mill  erected  for  the  purpose  of  using 
the  power  both  day  and  night.  A  limitation  in  a  grant  of  water 
privileges  that  it  shall  not  be  used  for  any  purpose  which  would  in 
any  manner  interfere  with  the  grantor's  milk  does  not  refer  to  quan- 
tity of  water,  but  forbids  competition  in  business.1  An  owner  of  the 
right  to  draw  water  may  draw  a  larger  quantity  than  he  is  accustomed 
to  use,  if  the  surplus  was  provided  by  him  by  means  of  a  reservoir 
higher  up  the  stream.8  And  an  increase  of  water  power  created  by  the 
enlargement  of  a  dam  belongs  to  all  the  owners  of  the  water  power  in 
proportion  to  their  respective  interests,  and  not  to  the  original  owners 
of  the  dam  or  their  successors  in  interest,  where  the  improvement  of 
the  dam  has  been  paid  for  by  assessments  upon  all  the  owners  of  water 
in  proportion  to  their  respective  interests,  although  the  deeds  by  which 
they  obtained  their  interests  conveyed  but  a  given  number  of  square 
inches  of  water  at  a  certain  head,  or  water  sufficient  under  any  greater 
head  to  be  equivalent  in  power.* 

156.  As  to  What  Date  Determined. — In  determining  the  quantity 
of  water  power  intended  to  be  conveyed  by  a  deed  it  has  often  been 
necessary  to  determine  at  what  time  the  quantity  was  intended  to  be 
measured.  Ususally  if  not  in  every  instance  where  this  has  been 
doubtful,  the  time  of  the  grant  has  been  considered  the  criterion.* 
A  grant  of  water  sufficient  to  operate  certain  machinery  conveys  an 
absolute  right  to  a  quantity  adequate  for  the  machinery  in  the  state 
and  condition,  in  which  it  exists  at  the  time  of  the  grant ;  and  the 
mere  fact  that  the  grantee  can  get  along  with  a  less  quantity  of  water 
with  improved  machinery  does  not  disentitle  him  to  the  use  of  the 
full  quantity  of  water  and  the  consequent  increased  power.5  The  pur- 
chaser of  a  mill  site  under  a  grant  conveying  all  the  water  power 
thereat  and  giving  the  right  to  construct  dams  on  the  grantor's  land 

20.  Carleton  Mills  Co.  v.  Silver,  82  Note:  67  L.R.A.  375. 

Me.  215,  19  Atl.  154,  8  L.R.A.  446;  4.  Whitney     v.     Wheeler     Cotton- 

Wilton  Woolen  Co.  v.  Bass,  112  Me.  Mills,  ]51  Mass.  396,  24  N..E.  774,  7 

483,   92  Atl.   612,   Ann.   Cas.  1916D  L.R.A.  613 ;  Dewey  v.  Williams,  40  N. 

1023.  H.  222,  77  Am.  Dec.  708. 

Note:  Ann.  Cas.  1916D  1006.  Notes:   67  L.R.A.   372,  387;   Ann. 

1.  Note:  67  L.R.A.  396,  397.  Cas.  1916D  1006. 

2.  Whittier  v.  Cocheco  Mfg.  Co.,  9  6.  Janesville  Cotton  Mills  v.  Ford, 
N.  H.  454,  32  Am.  Dec.  382.  82  Wis.  416,  52  N.  W.  764,  17  L.R.A. 

3.  Janesville  Cotton  Mills  v.  Ford,  664. 

82  Wis.  416,  52  N.  W.  764,  17  L.R.A.       Notes:   67  L.R.A.  396;  Ann.  Cas, 
564.  1916D  1006. 
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in  aid  thereof  is  not  restricted  to  the  water  power  which  had  at  one 
time  been  used  at  such  site  by  the  grantor,  but  is  entitled  to  whatever 
water  power  might  be  created  at  such  point.0 

157.  Measurement. — A  grant  of  a  certain  number  of  square  inches 
of  water  conveys  what  will  flow  through  an  aperture  of  that  size  in  the 
ordinary  way,  and  the  flowage  cannot  be  increased  artificially  unless 
that  was  contemplated  in  the  grant.7  And  where  a  grantee  has  the 
right  to  take  water  through  an  aperture  of  a  specified  size  under  a  cer- 
tain head,  the  head  is  to  be  measured  with  the  water  at  rest.8  Ordi- 
narily, the  point  of  measurement  is  the  point  of  withdrawal  rather 
than  ^he  point  of  use.9  Thus,  where  two  persons  are  entitled  to  ai\ 
equal  amount  of  water,  and  the  right  of  one  of  them  is  limited  to  the 
amount  that  will  pass  through  apertures  of  a  certain  size,  the  other  is 
limited  to  tho  amount  that  will  pass  through  apertures  of  the  same 
size  although  the  place  at  which  he  uses  the  water  is  at  a  greater  dis- 
tance from  the  source  than  that  of  the  other  person,  and  therefore  he 
will  require  less  water.10  Under  some  circumstances,  however,  a  dif- 
ferent rule  has  been  applied.11  A  grant  of  a  right  to  draw  from  a 
canal  as  much  water  as  will  pass  through  an  aperture  of  a  given  size 
and  a  given  position  in  the  side  of  a  canal  is  substantially  a  grant  of  a 
right  to  take  a  certain  quantity  of  water  in  bulk  or  weight.  What  that 
quantity  is  may  be  ascertained  from  the  character  and  height  of  the 
canal,  the  circumstances  under  which  the  water  is  to  be  drawn,  and 
the  state  of  things  existing  at  the  time  the  grant  is  made.12  Where  a 
lessee  of  water  power  persistently  uses  water  in  excess  of  the  amount 
covered  by  the  lease  and  threatens  to  continue  in  so  doing,  and  where 
the  extent  of  that  use  is  contingent  and  its  value  difficult  of  ascertain- 
ment and  of  doubtful  estimation,  the  lessor  may  successfully  invoke 
the  aid  of  equitable  intervention  to  prevent  the  lessee  from  using  that 
excess,  without  alleging  or  proving  that  it  is  essential  to  the  operation 
of  other  mills  or  is  diverted  therefrom.  In  some  cases  equity  will  even 
interpose  where  there  is  a  means  of  measurement.1*  And  in  a  proper 
case  where  a  lessee  or  grantee  is  entitled  only  to  the  quantity  of  water 
that  will  pass  through  an  aperture  of  a  certain  size  under  a  specified 
head,  equity  will  direct  that  the  size  of  the  aperture  be  diminished  or 
increased  as  the  head  rises  above  or  falls  below  the  head  specified.14 

6.  Note:  67  L.R.A.  381.  12.  Chesapeake,  etc.,  Canal  Co.  v. 

7.  Notes:  67  KR.A.  400;  Ann.  Cas.  Hill,  15  Wall.  94,  21  U.  S.  (L.  ed.)  64. 
1916D  1003,  1004.  Note :  67  L.R.A.  399. 

8.  Cummings  v.   Blanchard,  67  N.  13.  Cummings  v.  Blanchard,  67  N. 
H.  268,  36  Atl.  556,  68  A.  S.  R.  664.  H.  268,  36  Atl.  556,  68  A.  S.  R.  664; 

9.  Notes:  67  L.R.A.  400;  Ann.  Cas.  Lawson.v.  Menaska  Wooden- Ware  Co., 
1916D  1006.  69  Wis.  §93,  18  N.  W.  440,  48  Am. 

10.  Notes :  67  L.R.A.  381.  Rep.  528. 

11.  Irwin  v.  United  States,  16  How.       14.  Notes:    67    L.R.A.    400;    Ann. 
513,  14  U.  S.  (L.  ed.)  1038.  Cas.  1916D  1014.     . 
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Where  a  unit  of  measurement  used  in  a  deed  has  no  fixed  meaning  at 
the  time  thereof,  the  courts  will  give  it  the  meaning  which  the  parties 
have  given  it  in  their  practical  construction  of  the  grant.1* 

158.  Limitation  as  to  Use. — In  granting  water  rights  the  purpose 
for  which  they  are  to  be  used  is  frequently  mentioned,  and  the  ques- 
tion then  arises  as  to  whether  or  not  the  grant  is  limited  to  that  use. 
In  considering  this  question  it  must  of  course  be  conceded  that  the 
grantor  is  entitled  to  restrict  the  use  to  specified  purposes,1*  but  in  con- 
struing a  provision  in  a  grant  of  water  power  limiting  the  use  to  be 
made  thereof,  it  has  been  customary  for  the  courts  to  adopt  a  libelral 
construction  and  to  favor  that  interpretation  which  will  be  least  bur- 
densome on  the  grantee.  That  interpretation  should  always  be  pre- 
ferred which  will  give  the  grantee  an  unrestricted,  rather  than  a 
limited,  right  to  the  quantity  granted,  for  such  a  construction  is  more 
beneficial  to  the  community,  and  to  the  grantee,  and  can  seldom  injure 
the  grantor.17  It  may  therefore  be  stated  as  the  general  rule  that  wher- 
ever the  wording  of  a  deed  makes  it  doubtful  whether  a  limitation  of 
the  quantity  of  water  power  or  a  restriction  of  the  use  of  the  water 
power  is  contemplated,  the  courts  will  adopt  the  former  construction.18 
Ordinarily  a  mere  mention  of  a  particular  use  is  not  of  itself  suf- 
ficient to  make  that  use  exclusive.19  Nor  will  a  construction  which 
would  restrict  the  grantees  to  the  specific  use  to  which  the  water  waft 
first  applied  be  adopted  unless  the  language  of  the  grants  unmistak- 
ably indicates  that  this  was  the  intention  of  the  parties.**  A  grant  of 
water  power  with  a  prohibition  against  a  particular  use  has  been  held 
to  authorize  the  grantee  to  use  the  amount  of  water  conveyed  for  any 
purpose  except  that  which  is  prohibited.1  Where,  however,  the 
express  and  unambiguous  language  of  the  grant  reveals  an  intention 
toJimit  the  use  of  the  water  that  intention  must  be  given  effect.2  Thus 
it  nas  been  held  that  the  employment  of  the  term  "horse  power"  in  a 
conveyance  of  water  as  the  standard  of  measurement,  or  the  use  of 
similar  expressions,  discloses  the  intention  that  the  water  shall  be 

15.  Janesville  Cotton  Mills  v.  Ford,  344,  73  AftL  1025,  137  A.  S.  R.  1010. 
82  Wis.  416,  52  N.  W.  764,  17  L.R.A.  Notes:  67  L.R.A.  390;  Ann.  Cas. 
564.  1916D  1007. 

Note :  67  L.R. A.  400.  19.  Hines  v.  Robinson,  57  Me.  324, 

16.  Note:  67  L.R.A.  390.  99  Am.  Dec.  772. 

17.  Hincs  v.  Robinson,  57  Me.  324,       Note:  67  L.R. A.  393. 

99  Am.  Dec.  772 ;  Whittier  v.  Cocheco  20.  Hottell  v.   Farmers'  Protective 

Mfg.  Co.,  9  N.  H.  454,  32  Am.  Dec.  Ass'n,  25  Colo.  67,  53  Pac.  327,  71 

382.  A.  S.  R.  109;  Hines  v.  Robinson,  57 

Notes :   67  L.R. A.   390 ;   43  L.R.A.  Me.  324,  99  Am.  Dec.  772. 

(N.S.)  828;  Ann.  Cas.  1916D  1008.  Note:  Ann.  Cas.  1916D  1008. 

18.  Carleton  Mills  Co.  v.  Silver,  82  1.  Note:  Ann.  Cas.  1916D  1010. 
Me.  215,  19  Atl.  154,  8  L.R. A.  446;  2.  Notes:  67  L.R. A.  377,  390;  Ann. 
Dewey  v.  Williams,  40  N.  H.  222,  77  Cas.  1916D  1009. 

Am.  Dec.  708;  Sowles  v.  Minot,  82  Vt. 
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used  solely  for  producing  power  and  not  for  consumption.*  And  the 
grant  of  a  right  to  the  waters  of  a  spring  for  the  use  of  a.  mill  has  been 
declared  not  to  include  the  u$&  of  it  for  domestic  purposes  at  the  priv- 
ate residence  of  the  miller,  who  is  the  grantee.4  A  grant  of  water  power 
is  not  a  grant  of  vater  for  anything  else  than  the  propulsion  of 
machinery.  It  is  not  a  grant  of  property  in  the  corpus  of  the  water  as 
a  chattel.* 

159.  Head  or  Flow;  Dam;  Raceway. — As  a  general  rule  where  the 
grant  of  a  mill  and  water  privilege  makes  no  mention  of  the  amount  of 
head  to  be  conveyed,  the  grantee  is  considered  to  be  entitled  to  a  head 
of  water  sufficient  to  operate  the  mill.  And  certainly  the  grant  of 
specified  power  carries  with  it  by  implication  the  right  to  maintain 
enough  head  of  water  to  supply  the  quantity  specified  in  the  deed.* 
Where  a  right  is  granted  to  construct  a  dam  for  a  water  power  of  a 
certain  number  of  feet  head,  the  distinction  between  the  general  or 
apparent  and  the  efficient  head  of  water  power  cannot  be  considered  in 
ascertaining  the  proper  method  to  be  employed  in  measuring  the 
number  of  feet  head,  it  appearing  that  no  such  distinction  was  known 
or  recognized  at  the  time  of  the  grant.7  The  right  to  construct  a  dam 
on  the  land  of  another  implies  the  right  to  the  exclusive  use  and  pos- 
session of  as  much  land  as  may  be  necessary  for  such  purpose.8  A 
deed  conveying  land  on  one  side  of  a  stream,  together  with  one  half 
the  water  power  of  a  dam,  to  be  drawn  or  taken  from  any  point 
between  the  bank  and  the  center  of  the  stream,  passes  the  right  to  the 
use  of  the  momentum  oi  water  in  its  passage,  and  not  a  given  quantity 
of  water,  and  the  grantor's  right  to  the  use  of  the  other  half  is  neces- 
sarily ^restricted  to  the  opposite  half  of  the  stream ;  *  a  "raceway"  in  a 
grant  of  water  power  has  been  defined  as  an  artificial  canal  dug  in  the 
earth,  or  a  channel  cut  in  the  ground.10  And  a  grant  of  "so  much  of 
any  land"  as  will  conveniently  convey  water  to  a  grantee's  mill  con- 
veys an  easement  for  the  race  determined  on  by  the  parties  at  the  time 
of  grant  to  be  necessary  for  the  mill.11  If  the  right  to  erect  a  race  in  a 
certain  specified  place  or  to  a  certain  point  is  granted,  the  directions 
must  be  followed.18 

160.  Extent  of  Right  of  Flowage,— A  grant  of  flowage  rights  is, 
generally  speaking,  construed  by  the  same  principles  which  govern  the 
construction  of  other  grants,  but  as  the  intention  of  the  parties  is  the 

3.  Eastern  Pennsylvania  Power  'Co.       6.  Note:  Ann.  Cas.  1916D  1016. 
▼.  Lehigh  Coal,  etc.,  Co.,  246  Pa.  St.       7.  Note :  67  L.R.A.  386. 

72,  92  AIL  47,  Ann.  Cas.  1916D  1000  8.  Conwell  v.  Brookhart,  4  B.  Mon. 

and  note.  (Ky.)  580, 41  Am.  Dec.  244. 

4.  Notes:  67  L.R.A.  377;  43  L.R.A.  Note:  67  L.R.A.  384,  386. 
(N.S.)  838;  Ann.  Cas.  1916D  1010.  9.  Note:  67  L.R.A.  374. 

6.  Eastern  Pennsylvania  Power  Co.       10.  Note:  Ann.  Cas.  1916D  1015. 
▼.  Lehigh  Coal,  etc.,  Co.,  246  Pa.  St.  72,       11.  Note :  67  L.R.A.  387. 
92  Atl.  47,  Ann.  Cas.  1916D  1000.  12.  Note :  Ann.  Cas.  1916D  1015. 
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determining  factor,  each  case  necessarily  depends  in  large  measure  on 
its  peculiar  facts.18  It  has  been  held  that  deeds  conveying  right  of  flow- 
.  age,  although' absolute  in  form,  do  not  c#nvey  the  right  to  flow  accord- 
ing to  their  strict  letter  when  there  is  no  use  for  the  water  and  when 
the  flowage  would  be  detrimental  to  the  servient  estate,  since  the  right 
conveyed  is  only  an  unlimited  reasonable  use  of  the  privilege.    The 
.  question  whether  or  not  a  flowage  right  is  being  reasonably  used  is  of 
course  one  of  fact.14    A  grant  of  a  mill  right  to  erect  dams  across  the 
river  and  appurtenances  conveys  a  right  so  to  pond  the  water  as  to 
r  give  the  mill  practical  value,  which  is  covered  by  the  covenant  of  war- 
ranty of  title.16    When  land  is  conveyed  by  a  deed  which  includes  a 
milldam  and  the  pond  behind  it,  without  limiting  the  height  of  the 
dam  or  the  area  of  its  lake,  the  law  limits  and  controls  the  enjoyment 
of  the  grant  to  a  dam  of  such  height  and  a  pond  of  such  extent  as  will 
afford  a  reasonable  use  of  the  privilege.10     And  the  grant  of  water 
privileges  below  established  mills  will  be  so  construed  as  to  preserve  the 
.water  power  of  such  mills  undisturbed,  unless  a  contrary  intent  plainly 
.  appears  from  a  reasonable  construction  of  the  instrument  conveying 
the  grant.    Of  course  a  grant  of  the  right  to  flow  lands  below  a  certain 
point  or  line  limits  the  right  to  that  point  or  line.17 

161.  Reservations  and  Exceptions. — Rights  to  water  power  may  be 
:  created  by  exceptions  from  grants  and  reservations  of  rights  when 
granting  others,  and  they  have  been  frequently  created  in  this  man- 
:  ner.    Generally  speaking,  the  same  rules  apply  as  in  the  case  of  excep- 
.  tions  and  reservations  in  instruments  conveying  real  estate.18    In  con- 
:  struing  reservations  and  exceptions  in  a  grant  6f  water  power  each  case 
necessarily  stands  on  its  own  facts.19    The  tendency  is  to  construe  a 
reservation  most  strongly  against  the  grantor,  since,  the  instrument 
being  his,  it  will  be  presumed  that  he  mentions  all  he  intends  to 
reserve.    But  the  language  will  be  given  a  reasonable  construction  to 
effectuate  the  intention  of  the  parties  as  far  as  possible,*0  and  ordi- 
narily the  grantor  will  have  the  right  under  a  reservation  to  do  those 
things  essential  to  the  enjoyment  of  the  right  reserved.1    The  reserva- 
tion must,  however,  identify  the  right  reserved  with  reasonable  clarity, 
and  it  is  immaterial  that  the  purpose  of  the  reservation  is  stated  unless 
this  requirement  is  not*    Thus  it  has  been  held  that  an  attempted 

13.  Note:   59   L.R.A.   835,   wherein   831,  835. 

many  cases  on   this  subject  are  an-       18.  Note:  67  L.R.A.  382.    And  see 

alyzed  and  digested.  De^gds,  vol.  8,  p.  1088  et  seq. 

14.  Chapman    v.    Newmarket    Mfg.       19.  Note:  Ann.  Cas.  1916D  1011. 
Co.,  74  N.  H.  424,  68  Atl.  868,  15       20.  Note:  67  L.R.A.  382. 
L.R.A.(N.S.)  292.  1.  Notes:  59  L.R.A.  830;  67  L.R.A. 

15.  Bowling  v.  Burton,  101  N.  C.  383. 

176,  7  S.  E.  701,  2  L.R.A.  285.  2.  Richter  v.  Granite  Mfg.  Co.,  107 

16.  Notes:  59  L.R.A.  835;  15  L.R.A.  Tex.  39,  173  S.  W.  871,  L.R.A.1916A 
(N.S.)  292.  504. 

17.  Notes:  58  L.R.A.  489;  59  L.R.A.  Not«:  59  L.R.A.  830. 
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reservation  from  the  grant  of  the  land,  expressed  in  the  deed,  of  "nec- 
essary ground  to  utilize"  the  water  power,  is  so  vague  and  indefinite 
as  to  be  incapable  of  enforcement;  as  the  quantity  of  ground  which 
would  be  subject  to  appropriation  out  of  the  body  of  the  land,  as  well 
as  its  location,  under  such  clause,  is  a  matter  of  purely  speculative 
determination.*  And  a  reservation  in  a  grant  of  land  of  all  the 
streams  of  water,  and  the  right  to  erect  mill  dams  and  overflow  land 
necessary  for  the  mill  ponds,  is,  in  case  the  right  has  not  been  exer- 
cised, void  for  uncertainty  if  considered  as  an  exception.4  The  quan- 
tity of  water  reserved  is  ordinarily  measured  as  of  the  date  of  the 
grant.*  A  reservation  of  the  right  to  use  water  in  a  particular  man* 
ner,  for  the  accommodation  of  land  which  remains  vested  in  the  grant- 
or, is  an  assignable  interest,  although  the  right  is  reserved  to  him  with- 
out words  of  inheritance,  and  without  naming  his  assigns.6  And  a 
right  reserved  by  a  grantor  to  flow  the  grantee's  premises  as  a  milling 
privilege  appurtenant  to  land  retained  by  him  becomes  attached  to 
such  land  as  an  easement  in  perpetuity  without  any  mention  by  the 
grantor  of  his  heirs  or  assigns.7  A  right  of  flowage  over  granted  lands, 
reserved  in  the  deed  as  a  mill  privilege  for  the  benefit  of  a  mill  to  be 
operated  on  the  grantor's  remaining  land  on  the  other  side  of  the 
river,  is  deemed  to  be  a  right  appurtenant  to  such  remaining  land, 
and  not  merely  an  easement  in  gross  in  the  grantor.8  A  reservation 
in  a  conveyance  of  all  the  water  power  in  a  certain  stream  to  a  water 
power  company  of  the  grantor's  proportion  of  any  water  which  at 
any  time  hereafter,  passing  the  dam  of  the  company,  may  be  caught 
by  a  dam  belonging  to  himself  is  not  a  restriction  on  the  right  of  the 
grantee  to  raise  its  dam.9  And  a  clause  in  a  grant  of  water  power 
reserving  the  right  at  all  times  to  take  and  use  water  sufficient  to 
drive  a  factory  and  the  machinery  attached  has  been  construed  to 
mean  that  the- grantor  could  change  the  flume  conducting  the  water  to 
the  mill  of  the  grantee,  so  long  as  the  maintenance  of  the  flume  was 
not  essential  to  the  operation  of  the  grantee's  mill.10  A  deed  of  lands 
reserving  a  water  right  without  prejudice  to  any  rights  which  the 

S.  Richter  v.  Granite  Mfg.  Co.,  107  44  Atl.  398,  47  L.R.A.  226. 
Tex.  39,  174  S.  W.  284,  L.R.A.1916A       Note :  59  L.R.A.  835. 
504.  8.  Smith  v.  Furbush,  68  N.  H.  123, 

4.  Thompson  v.  Gregory,  4  Johns.  44  Atl.  398,  47  L.R.A.  226. 
(N.  Y.)  81,  4  Am.  Dee.  255.  Note:  67  L.R.A.  371. 

Note:  59  L.R.A.  830.  9.  Bridgewater    Milling    Corp.    v. 

5.  Janesville  Cotton  Mills  v.  Ford,  Fredericksburg  Power  Co.,  116  Va. 
82  Wis.  416,  52  N.  W.  759,  17  L.R.A.  333,  82  S.  E.  173,  Ann.  Cas.  1916D 
564.  1027. 

Nbtes:  67  L.R.A.  373, 381;  Ann.  Cas,       Note:  Ann.  Cas.  1916D  1014. 
1916D  1612.  10.  Hammond  v.  Woodman,  41  Me. 

6.  Notes:  9  L.R.A.  811;  67  L.R.A.   177,  66  Am.  Dec.  219. 

370  et  seq.  Notes:   67  L.R.A.   374;   Ann.   Cas. 

7.  Smith  v.  Furbnsh,  68  N.  H.  123,   1916D  1011. 
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grantee  now  has  is  not  an  estoppel  as  to  any  of  ttie  grantee's  existing 
rights,  or  an  admission  by  him  of  the  grantor's  title  or  right  to  the 
water  reserved,  or  of  the  truth  or  accuracy  of  "his  description.11 

Enjoyment 

162.  In  GeneraL — Where  several  persons  have  coexisting  rights  in 
the  same  water  privilege,  it  is  as  a  rule  incumbent  on  each  so  to  exer- 
cise his  rights  as  to  avoid  unreasonable  interference  with  the  rights  of 
others.19  The  reasonable  implication  from  the  grant  of  a  surplus  of 
the  water  power  of  a  mill  pond  is  that  the  grantor  shall  preserve  a 
surplus  or  make  reasonable  efforts  to  that  end,  upon  which  the  grant 
can  take  effect;  and  where  the  grantor  permits  water  to  escape  through 
leaks  in  the  dam,  which  by  the  exercise  of  reasonable  care  could  be 
repaired,  the  loss  must  fall  upon  him,  and  cannot  be  charged  against 
the  grantee,  if  the  latter  does  not  have  the  right  to  repair  the  dam.11 
So,  the  grantor  is  bound  to  make  reasonable  effort  to  remove  ice  and 
slush  which  interfere  with  the  enjoyment  of  a  surplus  granted.1*  It 
has  been  held  that  a  grant  of  water  power  which  recites  that  the  use 
of  water  in  a  certain  stream  for  the  purpose  of  running  the  grantee's 
mill  is  to  be  "free  from  interference  or  detention,"  means  that  it  is, 
however,  subject  to  the  reasonable  use  of  the  stream  above  by  the 
grantor.15  A  grant  to  a  riparian  proprietor  of  the  right  to  draw  a  cer- 
tain quantity  of  water  from  the  grantor's  pond  each  day,  and  no  more, 
confers  no  right  to  have  the  water  held  back  so  that  there  may  at  all 
times  be  enough  in  the  pond  to  supply  the*  given  amount.  The 
grantor,  however,  will  not  be  permitted  unreasonably  to  let  down  the 
water  for  his  own  convenience  and  thereby  render  nugatory  the  right 
of  his  grantees  to  obtain  water.1*  Where  there  is  an  admitted  com- 
mon right  among  several  owners  of  the  same  water  power,  equity  will 
interpose  to  regulate  the  common  use,  to  determine  the  extent  of  their 
respective  rights,  and  the  proper  mode  of  exercising  and  enjoying 
them,  as  tending  to  prevent  litigation,  and  as  affording  a  more  com- 
plete and  perfect  remedy  than  could  be  obtained  at  law,  and  as  fur- 
nishing, in  fact,  the  only  adequate  means  of  ascertaining  and  deter- 
mining the  respective  rights  of  the  parties.17 

1L  Lawrence  ▼.  Whitney,  115  N.  Y.  44  Am.  Rep.  194; 

410,  22  N.  E.  174,  5  L.R.A.  417.  16.  Whitney    v.    Wheeler    Cotton- 

12.  Huston  v.  Bybee,  17  Ore.  140,  Mills,  151  Mass.  396,  24  N.  B.  774*  7 
20  Pac.  51,  2  L.R.A.  568.  L.R.A.  613. 

Note :  67  L.R.A.  375.  17.  Cmnmings  v.  Blanchard,  67  N. 

As  to  rights  under  successive  and  H.  268,  36  Atl.  556,  68  A.  S.  R.  664; 

conflicting  grants,  see  supra,  par.  146.  Lawson  v.  Menasha  Wooden- Ware  Co., 

13.  Note:  67  L.R.A,  377.  59  Wis.  393,  18  N.  W.  440,  48  Am. 

14.  Notes:    67    L.R.A.    381;    Ann.  Rep.  528. 

Cas.  1916D  1019.  Notes:   67  L.R.A.  399;   Ann.  Cas. 

15.  Red     River     Roller     Mills     v.   1916D  1014,  1015. 
Wright,  30  Minn.  249,  15  N.  W.  167, 
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163.  Mode  and  Place  of  Use;  Means  of  Obtaining  Water.— As  a 

general  rule  a  person  having  a  right  to  a  certain  use  of  water  may 
change  the  mode  and  place  of  using  it,  provided  the  quantity  used  is 
not  increased,  and  the  change  does  not  prejudice  the  rights  of  others.18 
Thus  a  mill  ownler  may  raise  his  gates  at  a  dam  where  he  has  acquired 
a  right  to  use  a  certain  quantity  of  water,  and  allow  it  to  pass  through, 
in  order  that  he  may  use  it  at  points  further  down  the  stream.19  But 
in  changing  his  method  of  application,  the  grantee  of  water  power 
may  not  injure  others.  Thus  under  a  grant  of  a  water  power  of  a  speci- 
fied quantity  during  the  twenty-four  hours  of  the  day,  the  grantee  can- 
not by  the  use  of  improved  machinery  consume  in  a  few  hours  the 
entire  quantity  formerly  allotted  in  the  whole  twenty-four  hours  and 
thereby  injure  the  operation  of  machinery  belonging  to  other  grantees 
who  were  accustomed  to  a  steady  flow  of  this  water.20  So  according 
to  some  authorities  the  owner  of  a  water  privilege  may  change  this 
means  of  obtaining  water  so  long  as  he  does  not  adopt  an  injurious  or 
offensive  process  and  does  not  divert  more  water  than  he  has  a  right 
to  divert.1  And  there  would  seem  to  be  no  doubt  as  to  the  existence  of 
this  right  where  the  owner  of  the  privilege  is  given  authority  to 
obtain  his  supply  by  certain  specified  means  "or  other  process."  *  It 
has,  however,  been  held  that  an  easement  to  carry  water  in  an  open 
ditch  over  another's  premises  does  not  involve  the  right  against  his 
will  to  carry  the  same  quantity  in  covered  pipes  laid  in  a  closed  ditch, 
even  if  the  change  would  be  beneficial  to  both  parties.9 

164.  Entry  on  Grantor's  Lands  to  Secure  Rights;  Repair  and  Recon- 
struction.— The  grant  of  a  water  power  ordinarily  vests  in  the  grantee 
the  right  to  take  the  steps  necessary  to  make  the  grant  effective  even 
though  they  necessitate  entry  upon  the  property  of  the  grantor.  Thus 
the  grant  of  so  much  of  the  waters  of  a  stream  as  may  be  spared  from  a 
water  power  gives  the  implied  right  to  erect  such  structures  as  may  at 
any  time  be  necessary  for  the  purpose  of  diverting  the  waters  to  the 
purpose  for  which  they  were  appropriated,  such  a  right  being  indis- 
pensable to  the  enjoyment  of  the  rights  granted.  And  a  purchaser  of 
a  mill  and  mill  pond  with  the  right  to  run  water  through  a  raceway 
over  adjoining  land  is  not  restricted  to  maintain  the  raceway  as  it  was 

18.  Whittier  ▼„  Gocbeeo  Mfg.  do.,  9  that  the  right  under  a  conveyance  of 
N.  H.  454,  32  Am.  Dec.  382.  the*  privilege  of  taking  water  from  a 

Notes :  67  LJt. A.  390,  396 ;  43  L.R.A.  spring  for  use  on  land  of  the  grantee 

(N.S.)    824,  827;   Ann.   Cas.  1918D  is  not  affected  by  the  fact  that  the 

1015.  pump  to  draw  the  water  is.  located  on 

19.  Whittier  v.  Cocheco  Mfg.  Co.,  9  land  other  than  that  to  which  the  privi- 
N.  H.  454,  32  Am*  Deo.  382.  lege  attaches. 

20.  Notes:  67  Lit. A.  381;  Ann.  Ca&  2.  Richardson  v.  Clements,  89  Pa.  St. 
1916D  1017.  503,  33  Am.  Rep.  784. 

1.  Cram  v.  Chase,  36  R.  I.  08!  85  3.  Allen  v.  San  Jose  Land,  etc.,  Co* 
AtL  642,  43  LJLa.'(N.S.)  824  and  92  Cal.  138,  .38  Pae.  315, 15  L.R.A. 
note.    It  is  farther  held  in  that  case  93  and  note. 
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when  purchased,  but  he  may  make  necessary  improvements  in  it  to 
obtain  the  full  enjoyment  of  the  easement.  This  will  include  the 
removal  of  deposits  from  the«bed  of  the  race  to  th/3  land  adjoining  so  as 
to  restore  it  to  its  original  depth,  although  it  is  thereby  made  deeper 
than  it  was  when  the  purchase  was  made.4  So  the  grantee  of  the  right 
to  take  water  from  a  pond  may  enter  upon  the  lands  of  the  grantor  and 
repair  the  dam  when  necessary  for  the  protection  of  his  rights.*  And 
one  having  the  right  to  pond  a  given  tract  may  enter  for  the  purpose 
of  removing  accumulations  which  interfere  with  that  right.*  Some 
cases  have  gone  so  far  as  to  hold  that  where  a  dam  is  destroyed  by 
natural  causes  the  grantee  may  restore  it  even  though  the  land  on 
which  it  was  situated  belongs  to  other  parties.7  The  grantee  of  a  right 
to  use  a  part  of  the  water  power  is  not  ordinarily  obliged  to  bear  any 
part  of  the  cost  of  repair,  and  it  has  been  held  that  his  obligation  in 
this  respect  is  not  affected  by  a  stipulation  in  a  deed  that  he  shall  pay  a 
part  of  the  sums  which  have  to  be  paid  for  flowage  or  damages  to  pro- 
prietors of  lands  above  the  dam.8  The  burden  of  repair  usually  rests 
on  the  grantor  in  such  a  case,*  but  there  is  authority  to  the  effect  that 
a  grant  of  the  right  to  draw  water  from  a  dam  does  not  bind  the 
grantor  to  maintain  the  dam  for  the  benefit  of  the  grantee,  even 
though  the  deed  runs  to  the  latter  and  his  heirs  forever,  and  that  the 
grantee  has  no  right  to  exact  contribution  toward  the  cost  of  rebuild- 
ing the  dam  from  one  succeeding  to  the  interest  of  the  grantor  through 
deeds  which  did  not  impose  such  a  liability,  although  his  immediate 
grantor  exacted  it  from  him,  for  there  is  no  privity  between  these 
two.10  Deeds  poll  of  water  rights  in  a  milldam,  providing  for  pay- 
ment by  the  grantees  of  certain  proportions  of  the  expense  of  keeping 
the  dam  in  repair,  usually  impose  no  obligations  to  contribute  to  the 
cost  of  building  a  new  dam  when  the  existing  one  decays  or  is  de- 
stroyed. Where  the  cost  of  keeping  a  dam  in  repair  is  to  be  borne  by 
a  grantee  of  water  power  therefrom  in  proportion  to  the  water  power  he 
uses,  this  proportion  is  to  be  determined  with  respect  to  the  amount  of 
power  actually  used  and  not  with  respect  to  the  entire  water  power 
developed  by  the  dam.11  Where  tenants  in  common  of  a  dam  and 
mills  partition  them,  and  each  covenants  with  the  other  to  keep  in 
repair  a  distinct  and  separate  portion  of  the  dam,  case  will  not  lie  by 
one  against  the  grantee  of  another  for  not  repairing,  but  the  remedy 
must  be  covenant.1* 

4.  Note :  67  L.R.A.  376,  387.  8.  Whittenton  Mfg.  Co.  ▼.  Staples, 

5.  Notes :  67  L.R.A.  398 ;  Ann.  Cas.  164  Mass.  319,  41  N.  E.  441,  29  L.R.A. 
1916D 1014.  500. 

6.  Note:  59  L.RJL  834.  9.  Notes:  67  L.R.A.  384;  Ann.  Cas. 

7.  Riverdale  Park  Co.  v.  Westcott,  1916D  1016. 

74  Md.  311,  22  Atl.  270,  28  A.  S.  R.       10.  Note:  67  L.R.A.  397. 

249.  11.  Notes!  67  L.R.A.  397,  398;  Ann. 

Notes:   67  L.R.A.  398;  Ann.  Cas.   Cas.  1916D 1014. 
1916D  1013.  12.  Note :  67  LJLA.  3S& 
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165.  Flowage  Rights ;  Location  of  Dam. — The  right  to  flow  lands  is 
not  an  unrestricted  right  and  must  be  exercised  in  a  reasonable  man- 
ner. The  lands  of  the  servient  estate  should  not  be  subjected  to  unnec- 
essary flowage.1*  It  has  been  held  that  a  grant  of  the  use  of  a  stream 
for  the  operation  of  a  mill  did  not  authorize  the  erection  of  a  dam  or 
gate  that  would  cause  the  water  to  flow  back  and  impede  the  operation 
of  other  mills.14  But  a  conveyance,  with  full  covenants  of  warranty, 
of  the  right  of  flowing  or  raising  the  waters  of  a  pond  over  the  grant- 
or's land  for  the  purpose  of  creating  a  storage  reservoir  conveys  an  • 
easement  with  which  the  grantor  cannot  interfere  by  raising  the  grade 
of  the  land.15  A  grant  of  a  dam  with  all  the  water  power  on  the  grant- 
or's land  will  not  ordinarily  limit  the  grantee  to  the  use  of  but  one 
dam.  But  where  a  grant  is  made  of  a  water  privilege,  with  the  power 
and  appurtenances  thereunto  pertaining  "as  they  now  exist,"  the  gran- 
tee acquires  only  the  dam  existing  at  the  time  of  conveyance,  and  can- 
not construct  one  at  a  different  place.15  A  grant  of  an  easement  for 
flowage  resulting  upon  raising  a  dam  of  a  specified  height,  to  remain 
good  so  long  as  the  grantee  occupies  the  mill  site,  is  not  exhausted  by 
the  building  of  one  dam ;  but  the  grantee  has  the  right  to  keep  up  and 
maintain  a  dam,  and,  if  necessary  to  do  so,  to  erect  a  second  dam  to 
the  specified  height.17  In  locating  a  dam  it  is  not  becessary  to  adhere 
rigidly  to  a  general  direction  that  it  should  be  located  at  a  certain  dis- 
tance from  a  fixed  point.18  And  one  who  grants  a  mill  site,  together 
with  the  right  to  erect  a  dam  upon  his  property  and  to  flow  his  land 
up  to  a  specified  point,  cannot  recover  damages  for  a  flowage  of  his 
land  which  does  not  extend  above  the  point  indicated,  although  the 
dam  is  constructed  at  a  point  outside  the  boundaries  of  the  granted 
lands.  The  rights  to  flow  and  to  build  the  dam  on  the  grantor's  prem- 
ises are  separable,  and  one  may  be  exercised  without  the  other.19 
Ordinarily,  where  the  right  to  construct  a  dam  has  been  exercised  and 
the  dam  constructed  in  a  given  location,  there  would  seem  to  be  no 
right  of  relocation,20  but  there  is  also  authority  to  the  effect  that  the 
grantee  of  the  privilege  of  locating  a  mill  dam  and  constructing  a 
race  for  the  purpose  of  supplying  his  mill  with  water,  having  once 
selected  his  site  and  erected  his  dam,  is  not  restricted  to  that  location 
if  it  afterwards  turns  out  to  be  impracticable  for  the  purposes 
intended,  but  may  change  the  site  and  erect  another  dam.1    A  right 

13.  Chapman    v.    Newmarket    Mfg.       19.  Note:  59  L.R.A.  833. 

Co.,  74  N.  H.  424,  68  Atl.  868,  15  20.  Curtis  v.  La  Grande  Hydraulic 

L.R.A.(N.S.)  292.  Water  Co.,  20  Ore.  34.  23  Pac.  808, 

14.  Note:  Ann.  Cas.  1916D  1014.  25  Pac.  378, 10  L.R.A.  484. 

15.  Note:  59  L.R.A.  831.  Notes:   59  L.R.A.  833;  67  L.R.A. 

16.  Note:  67  L.R.A.  377,  381.  377,  386;  Ann.  Cas.  1916D  1014. 

17.  Notes:  59  L.R.A.  831;  Ann.  Cas.  1.  Conwell  v.  Brookhart,  4  B.  Mon. 
1916D  1013.  (Ky.)  580,  41  Am.  Dec.  244. 

18.  Conwell  v.  Brookhart,  4  B.  Mon.  Notes:   67   L.R.A.  386;  Ann.   Cas. 
(Ky.)  580,  41  Am.  Dec.  244.  1916D  1013. 
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of  election  existing  in  a  grantor  reserving  to  himself,  by  way  of  excep- 
tion from  a  grant  of  land  bordering  on  a  river,  an  acre  of  land  and  the 
right  to  build  a  dam  against  any  point  of  the  conveyed  premises, 
together  with  flowage  rights,  but  who  does  not  fix  in  his  conveyance  as 
to  where  the  acre  and  the  dam  shall  be  located,  continues  to  his  heirs 
or  successors  in  title,  when  the  grantor  fails  to  exercise  the  right 
himself.2 

XIII.  Appropriation 

Right  to  Appropriate 

166.  Common  Law  Rule. — While  expressions  were  used  in  certain 
early  English  cases  and  textbooks  which  would  certainly  imply  that 
property  in  a  stream  can  be  acquired  only  by  appropriation,  and  that 
the  first  appropriator  may,  if  he  pleases,  take  the  whole  stream  to  his 
own  use,  to  the  exclusion  of  other  owners  of  land  upon  the  same 
stream,8  later  cases  in  England  have  conclusively  established  the  doc- 
trine that  the  rights  of  riparian  owners  in  natural  streams  of  water 
flowing  through  their  land  have  a  more  substantial  and  permanent 
foundation  than  that  of  mere  appropriation,  and  that  one  riparian 
owner  cannot  be  deprived  of  his  right  to  a  just  and  reasonable  use 
of  the  stream  by  being  anticipated  in  such  use  by  his  neighbor.4  In 
other  words  a  riparian  owner  gains  no  additional  or  more  extensive 
rights  in  the  stream,  to  the  detriment  of  other  owners  below  and  above 
him,  by  being  the  first  to  apply  the  water  to  a  beneficial  use.  His 
rights  depend  upon  his  riparian  ownership,  and  his  prior  appropria- 
tion is  but  the  exercise  of  his  pre-existing  rights.  If  he  exceeds  his 
privilege  it  is  mere  usurpation,  and,  unless  continued  so  long  as  to 
raise  a  presumption  of  a  grant,  it  gives  him  no  additional  right  in 
the  stream.*  This  is  also  the  rule  in  many  jurisdictions  in  this  coun- 
try,*" and  the  only  advantage  that  the  riparian  owner  gains  by  his 

2.  Smith  v.  Furbish,  68  N.  H.  123,  Am.  Eep.  102;  Meng  v.  Coffee,  67  Neb. 
44  At!.  398,  47  Lit. A.  226.  600,  93  N.  W.  713, 108  A.NS.  R.  697, 

Note:  67  L.R.A.  870.  60  L.R.A.  910;  McCarter  v.  Hudson 

3.  Notes:  43  Am.  Dec.  270;  30  County  Water  Co.,  70  N.  J.  Eq.  695, 
L.R.A.  665.  65  Atl.  489, 118  A.  S.  R.  754>  10  Ann. 

4.  Note:  43  Am.  Dec.  270.  See  Cas.ll6,14KRA.(N.S.)  197,  affirmed 
Bupra,  par.  25.  209  U.  S.  349,  28  S.  Ct.  529,  52  U.  S. 

5.  Note:  43  Am.  Dec.  27L  (L.  ed.)  828,  10  Ann.  Cas.  560;  Piatt 

6.  Atchison  v.  Peterson,  20  Wall.  v.  Johnson,  15  Johns.  (N.  T.)  213,  8 
507,  22  U.  S.  (L.  ed.)  414;  Clark  v.  Am.  Dec.  233;  Hoy  v.  Sterrett*  2  Watts 
A  ll  Am  An  J  71  Kan.  206,  80  Pac.  571,  (Pa.)  327,  27  Am.  Dec.  313;  Davis  v. 
70  L.R.A.  971;  Heath  ▼.  Williams,  25  Puller,  12  Vt.  178,  36  Am.  Dec.  334. 
Me.  209,  43  Am.  Dec.-  265  and  note;       Note:  30  L.R.A.  666. 

Dumont  v.  Kellogg,  29  Mich.  420,  18 
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prior  appropriation  is  that  in  case  of  a  wrongful  disturbance  of  his 
right  his  damages  will  be  measured  by  his  beneficial  use,  assuming 
that  use  to  be  beneficial.  Thus  if  one  build  a  mill  on  a  stream,  and 
a  person  above  divert  the  water,  the  owner  of  the  mill  may  recover  for 
the  injury  to  the  mill,  although,  before  he  built,  he  could  only  recover 
for  the  natural  uses  of  the  water,  as  needed  for  his  family,  his  cattle, 
and  irrigation.  But  if,  instead  of  building  a  mill,  he  had  diverted  the 
stream  itself,  he  could  not  justify  it  against  a  proprietor  below,  upon 
the  ground  that  he  had  thus  made  an  artificial  use  of  the  water  before 
the  other  had  made  any  such  application  of  it.7  In  accordance  with 
these  principles  it  is  settled  that  an  upper  riparian  owner  cannot,  by 
mere  prior  appropriation,  acquire  the  right,  as  against  a  lower  proprie- 
tor, to  divert  the  entire  stream,  or  an  unreasonable  proportion  thereof, 
for  irrigation  or  mechanical  uses,  without  restoring  the  water  to  the 
natural  bed  of  the  stream  before  it  leaves  his  land.  Actual  appropria- 
tion of  the  water  of  a  stream  by  a  riparian  proprietor  to  some  beneficial 
use  is  not  necessary  to  entitle  him  to  complain  of  its  appropriation  by 
a  proprietor  above  him.  Nonuser  does  not  impair  any  of  his  rights  in 
the  water  of  the  stream,  nor  confer  any  adverse  rights  upon  another.8 
167,  Mill  Purposes;  Flood  Waters. — From  a  very  early  period  stat- 
utes have  existed  in  some  jurisdictions  in  this  country  which  authorize 
one  having  a  mill  site  upon  his  land,  upon  payment  of  compensation, 
to  flow  the  lands  of  other  proprietors  on  the  same  stream  for  the  pur- 
pose of  creating  a  head  of  water  suitable  for  the  operation  of  a  mill 
erected  upon  such  site.  These  statutes  have  been  held  to  gjive  the 
riparian  owner  who  first  appropriates  the  waters  of  a  stream  to 
mill  purposes  the  right,  by  virtue  of  his  priority,  to  maintain  his  dam 
against  proprietors  above  him,  although  it  may  flow  back  the  water  so 
as  to  prevent  the  erection  of  mills  by  such  proprietors,  if  the  water  is 
not  sufficient  for  all.9  And  even  in  the  absence  of  statutory  provi- 
sion on  the  subject,  or  in  a  state  in  which  the  common  law  doctrine 
of  riparian  rights  prevails,  it  has  sometimes  been  held  that  in  a  con- 
troversy between  the  owners  of  two  dams  over  the  same  stream  the  pro- 
prietor who  first  erects  his  dam  for  a  useful  purpose  has  a  right  to 
maintain  it,  as  against  the  proprietors  above  and  below.  To  this 
extent  it  is  said  prior  occupancy  gives  a  prior  right.10  This  holding, 
however,  is  contrary  to  the  weight  of  authority.11  Even  in  those  states 
in  which  the  common  law  doctrine  of  riparian  rights  prevails,  it  has 
been  held  that  flood  waters  which  are  of  no  substantial  benefit  to  the 
riparian  owner  or  to  his  land,  and  are  not  used  by  him,  may  be  appro- 
priate by  any  person  who  can  lawfully  gain  access  to  the  stream,  and 

7.  Notes:    43    Am.    Dee.    272;    30       10.  Mumpower  v.  Bristol,  90  Va. 
L.R.A.  665.  151, 17  S.  E.  853, 44  A.  S.  R.  002. 

8.  Note:  43  Am.  Dec.  274.  11.  See  supra,  preceding  paragraph. 
0.  See  sepra,  par.  113  et  seq. 
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.may  be  conducted  to  lands  not  riparian,  and  even  beyond  the  water- 
shed of  the  stream,  without  the  consent  of  the  riparian  owner  and 
without  compensation  to  him.12    Where,  however,  the  water  in  ques- 
t  tion,  although  in  a  sense  high  water  or  flood  water,  is  nevertheless  a 
part  of  the  regular  and  usual  flow  of  the  stream  for  a  considerable  part 
of  each  year,  and  at  a  time  when  such  flow  is  of  substantial  use  and 
benefit  to  the  riparian  lands,  or  the  flow  of  such  water  in  its'  accus- 
.  tomed  place  is  necessary  to  the  gathering  of  water  in  subterranean 
.  strata  from  which  the  owners  of  the  overlying  lands  are  entitled  to 
,  take  it,  there  is  no  right  of  appropriation  for  nonriparian  use  as 
against  the  riparian  owners.18    And  where  annual  floods  have  caused 
streams  to  overflow  from  time  immemorial  enriching  and  fertilizing 
riparian  lands  with  its  deposits,  it  has  been  held  that  such  waters  can- 
not be  interfered  with  even  by  upper  riparian  owners  so  as  to  prevent 
them  from  flooding  the  lands  of  the  lower  riparian  owners  as  they  have 
.  always  done.14 

168.  Appropriation  of  Water  on  Public  Lands;  Origin  of  Doctrine. — 

At  the  time  gold  was  discovered  in  California  the  title  to  most  of  the 

;  land  in  the  mining  regions  was  in  the  government.    The  water  run- 

,  ning  through  it  could  be  made  available  for  mining  purposes,  in  most 

cases,  only  by  transporting  it  in  ditches  and  flumes  over  long  distances, 

.  at  great  expense  and  with  much  labor.  It  was,  therefore,  apparent  at 

an  early  date  that  the  common  law  doctrine  as  to  property  in  natural 

streams  was  wholly  inapplicable  to  conditions  in  that  state.    While  the 

water  in  such  streams  was  of  no  value  while  it  ran  in  its  accustomed 

.  channel,  it  became  an  article  of  the  highest  importance  when  diverted. 

In  fact,  it  could  become  the  subject  of  valuable  ownership  only  by 

,  diversion  and  appropriation  to  beneficial  uses  at  a  distance  from  its 

original  bed.    And  as  there  was  no  one  to  object  to  the  diversion  it 

?  became  the  settled  rule  among  the  miners  to  recognize  the  diverter  as 

the  owner.    Hence  arose  the  doctrine,  which  has  ever  since  been  recog- 

i  nized  in  the  courts  of  California  and  of  other  states  and  territories 

similarly  situated,  that  property  in  the  water  of  a  stream  upon  the 

public  lands  may  be  acquired  by  mere  appropriation  for  mining  or 

.  other  beneficial  purposes,  and  that  the  first  appropriator  is,  to  the 

.  extent  of  his  appropriation,  the  owner  as  against  all  the  world  except 

.  the  government.1*    Such  appropriation  may  be  made  not  merely  for 

12.  San  Joaquin,  etc.,  Canal,  etc.,       14.  Miller  v.  Bay  Cities  Wa/er  Co., 
Co.   v.   Fresno  Flume,   etc.,  Co.,  158  157  CaL  256,  107  Pac.  115,  27  L.R.A. 

.  Cal.  626, 112  Pac.  182,  35  L.R.A.(N.S.)  (N.S.)  772. 

832;    Gallatin   v.    Corning   Irrigation  Note:  Ann.  Cas.  1914A  83. 

Co.,  163  Cal.  405,  126  Pac.  864,  Ann.  16.  Atchison  v.  Peterson,  20  Wall. 

Cas.  1914A  74  and  note;  Crawford  v.  507,  22  U.  S.   (L.  ed.)  414;  Yankee 

Hathawav,  67  Neb.  325,  93  N.  W.  781,  Jim's  Union  Water  Co.  v.  Crary,  25 

108  A.  S.  B.  647,  60  L.R.A.  889.  Cal.  504,  85  Am.  Dec.  145;  Lequime  ▼. 

13.  Note:  Ann.  Cas.  1914A  82.    And  Chambers,  15  Idaho  405,  98  Pac.  415, 
,  see  Irrigation,  vol.  15,  p.  451  et  seq.  21  L.R.A.(N.S<)  76;  Jones  ▼•  Adams, 
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mining  purposes,  but  for  the  operation  of  mills,1*  for  irrigation,17  or 
indeed  for  any  useful  purpose.18  And  no  beneficial  use  is  to  be  pre- 
ferred to  another.19  This  doctrine  of  prior  appropriation,  as  applied 
to  rights  acquired  thereby  in  streams  upon  the  public  lands,  was 
expressly  sanctioned  and  confirmed  by  Congress  in  an  act  passed  July 
26, 1866,  which  provided:  "That  whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agricultural,  manufacturing  or 
other  purposes,  have  vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws  and  decisions  of  courts, 
the  possessors  and  owners  of  such  vested  fights  shall  be  maintained 
and  protected  in  the  same/1  *°  An  appropriation  made  on  a  stream 
running  through  public  lands  formerly  belonging  to  the  Mexican  gov- 
ernment will  be  sustained  by  the  courts  of  this  country  where  valid 
under  the  customs  prevailing  at  the  time  it  was  acquired.1 

169.  Construction  of  Act  of  1866. — The  act  of  Congress  herein- 
before mentioned  recognizing  the  doctrine  of  prior  appropriation  is 
generally  construed  as  merely  confirming  to  owners  of  water  rights  in 
public  lands  of  the  United  States  the  same  rights  which  they  held 
under  the  local  customs,  laws,  and  decisions  of  the  courts  prior  to  its 
enactment.  It  did  not  introduce,  and  was  not  intended  to  introduce, 
any  new  system,  or  to  evince  any  new  or  different  policy  upon  the 
•part  of  the  general  government,  but  recognized,  sanctioned,  protected, 
and  confirmed  the  system  already  established  by  the  customs,  laws, 
and  decisions  of  .courts,  and  provided  for  its  continuance.2  As  a  con- 
sequence, though  there  is  not  entire  unanimity  among  the  courts  on 
this  question,8  it  is  generally  held  that  before  the  passage  of  this  act  the 
rights  acquired  by  appropriators  of  water  on  the  public  lands  in 

19  Nev.  78,  6  Pac.  442,  3  A.  S.  R.  788;  507,  22  U.  S.  (L.  ed)  414. 

Reno  Smelting,  etc.,  Works  v.  Steven-  Note:  43  Am.  Dec.  279. 

son,  20  Nev.  269,  21  Pac.  317,  19  A.  19.  Note :  30  L.R.  A.  670. 

S.R.  364,4  L.R.  A.  60;  Carson  v.  Gent-  20.  Atchison  ▼.  Peterson,  20  Wall, 

ner,   33   Ore.   512,   52   Pac,  506,   43  507,  22  U.  S.  (L.  ed.)  414;  McCarter 

L.R.A.  130 ;  Isaacs  v.  Barber,  10  Wash.  v.  Hudson  County  Water  Co.,  70  N.  J. 

124,  38  Pac.  871,  45  A.  S.  R.  772,  30  Eq.  695,  65  AtL  489, 118  A.  S.  R.  754, 

L.R.A.  665  and  note,  10  Ann.   Cas.   116,  14  L.R.A.  (N.S.) 

Notes:  43  Am.  Dec.  279;  10  L.R.A.  197,  affirmed  in  209  U.  S.  349,  28  S.  Ct. 

487;  30  L.R.A.  678.  529,  52  U.  S.  (L.  ed.)  828,  10  Ann. 

And  see  Mines,  vol.  18,  p.  1145  et  Cas.  560. 

seq.  1.  Boquillas  Land,  etc.,  Co.  v.  Curtis, 

16.  Labdell  v.  Simpson,  2  Nev.  274,  213  U.  S.  339,  29  S.  Ct.  493,  53  U.  S. 
90  Am.  Dec.  537.                                 •  (L.  ed.)  822. 

Note:  43  Am.  Dec.  279.  2.  Jones  v.  Adams,  19  Nev.  78,  6 

17.  Atchison  v.  Peterson,  20  Wall.  Pac.  442,  3  A.  S.  R.  788;  Carson  t. 
507,  22  U.  S.  (L.  ed.)  414;  Hammond  Gentner,  33  Ore,  512,  52  Pac.  506,  43 
v.  Rose,  11  Colo.  524,  19  Pac.  466,  7  L.R.A.  130;  Isaacs  v.  Barber,  10  Wash. 
A.  S.  R.  258.  124,  38  Pac.  871,  45  A.  S.  R.  772,  30 

Note :  43  Am.  Dee.  279.  L.R.A.  665. 

See  Irrigation,  vol.  15,  p.  444  et  seq.       Note:  30  L.R.A.  669. 

18.  Atchison  v.  Peterson,  20  Wall.       3.  Note:  30  LJUL  678, 
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the  mining  regions  were  such  as  the  government  was  bound  to  pro- 
tect,4 and  therefore  a  purchaser  of  lands  from  the  United  States 
acquires  his  title  subordinate  to  any  appropriatioji  of  waters  previ- 
ously made.5  So  an  appropriator  of  the  water  of  a  stream  for  irriga- 
tion acquires  a  prior  right  thereto  as  against  the  riparian  owner  of 
land  along  that  stream,  who  obtained  patent  for  the  land  after  the 
appropriation  had  been  made,  but  before  the  operation  of  the  amend- 
ment of  July  9,  1870,  to  the  Act  of  1866,  requiring  that  patents  to 
public  lands,  thereafter  to.be  issued,  shall  be  subject  to  any  vested  or 
accrued  water  rights.6  The  act  applies  only  to  public  lands  of  the 
United  States  and  has  no  application  to  lands  of  individual  owners.7 
And  it  applies  only  in  jurisdictions  where  the  doctrine  of  appropria- 
tion is  recognized  by  local  custom.8 

170.  Doctrine  of  Prior  Appropriation  as  Abrogating  Riparian 
Rights  Generally. — In  some  jurisdictions  the  doctrine  of  prior  appro- 
priation is  limited  to  streams  on  public  lands  of  the  United  States,  and 
is  not  extended  either  by  judicial  decision  or  statutory  enactment  to 
other  lands.  Hence,  where  the  absolute  title  to  the  soil  upon  which  a 
stream  of  water  runs  has  passed  from  the  government,  before  any 
right  to  the  water  by  prior  appropriation  has  become  vested  in  any 
other  person,  no  such  right  can  be  acquired  afterwards  merely  by 
appropriation.  The  owner  of  the  land  is  the  owner  of  the  stream,  and 
the  common  law  rule  applies.9  On  the  other  hand,  in  a  number  of 
states  lying  wholly  within  the  arid  regions  the  common  law  doctrine 
giving  a  riparian  owner  a  right  to  the  undiminished  flow  of  a  stream 
in  its  natural  channel  upon  and  over  his  lands,  even  though  he  makes 
no  beneficial  use  of  it,  has  been  entirely  repudiated,  as  well  in  its 
application  to  streams  running  through  private  lands  as  to  those 
running  through  public  lands.  In  these  jurisdictions  the  first  appro- 
priator of  water  from  the  stpeam  for  a  useful  purpose  has  a  prior  right 

• 

4.  Isaacs  v.  Barber,  10  Wash.  124,  80  Pac.  571,  70  L.R>A.  971. 

38  Pac.  871,  45  A.  6.  R.  772,  30  L.R.A.  9.  Wixon  ▼.  Bear  River,  etc.,  Water, 

665,   wherein    authorities   confra   are  etc.,  Co.,  24  Cal.  367,  85  Am.  Dec.  69; 

cited.  Alta  Land,  etc.,  Co.  v.  Hancock,  86  Cal. 

Notes:  43  Am.  Dec.  280;  30  L.B.A.  219,  24  Pac.  645,  20  A.  S.  R.  217; 

678.  Bathgate  v.  Irvine,  126  Cal.  135,  58 

6.  Isaacs  v.  Barber,  10  Wash.  124,  Pac.  442,  77  A.  S.  R.  158;  Smith  v. 

38  Pac.  871,  45  A.  S.  R.  772,  30  L.R.A.  Denniff,  24  Mont  20,  60  Pac.  398,  81 

665.  A.  S.  R.  408,  50  L.R.A.  741;  Carson 

Note:  30  L.R.A.  678.  v.  Gentner,  33  Ore.  512,  52  Pac.  506, 

6.  Hammond  v.  Rose,  11  Colo.  524,  43  L.R.A.  130;  Benton  v.  Johncoz,  17 
19  Pac.  466,  7  A.  S.  R.  258.  And  see  Wash.  277,  49  Pac.  495,  61  A.  S.  R. 
Irrigation,  vol.  15,  p.  446  et  seq.  912,  39  L.R.A.  107. 

7.  Curtis  v.  La  Grande  Hydraulic  Notes:  43  Am.  Dec.  280;  30  L.R.A. 
Water  Co.,  20  Ore.  34,  23  Pac.  808,  25  671. 

Pac.  378, 10  L.R.A.  484.  And  see  IftBiOAKDir,  vol.  15,  p.  445 

Note :  30  L.R. A.  678.  et  seq. 

8.  Clark  v.  Allaman,  71  Kan.  206. 
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thereto,  to  the  extent  of  his  appropriation.10  Before  a  riparian  owner 
can  acquire  the  superior  right  to  the  use  of  waters  flowing  by  and 
through  his  lands,  he  must  locate  and  appropriate  the  waters  and 
divert  .them  as  any  other  user  must  do.11  It  has  been  flatly  declared 
by  some  courts  in  these  states  that  the  doctrine  of  riparian  rights 
does  not  prevail,18  but  it  is  doubtful  whether  that  is  an  accurate  state- 
ment While  the  riparian  owner  has  clearly  no  right  to  the  use  of 
waters  as  against  an  appropriator  and  user  thereof  who  has  pursued 
the  constitutional,  statutory  or  customary  method  in  acquiring  his 
water  right,  yet  a  riparian  owner's  right  to  use  the  water  of  a  stream 
for  domestic  and  culinary  purposes  and  to  have  the  water  flow  by  or 
through  his  premises  is  certainly  superior  to  any  right  of  a  stranger 
or  intermeddler.  It  would  therefore  seem  more  exact  to  say  that 
riparian  rights  exist  to  the  extent  that  they  do  not  come  in  conflict 
with  the  superior  and  paramount  right  of  one  who  has  appropriated 
the  waters  for  a  beneficial  use  in  conformity  with  the  constitutipn, 
statutes  or  customs  of  the  state.18 

171.  Constitutional  and  Statutory  Provisions. — In  several  states 
the  public  ownership  of  bodies  of  water  therein,  with  the  attendant 
right  of  individuals  to  make  appropriations  of  the  water  thereof,  has 
been  expressly .  asserted  either  by  constitutional  or  statutory  provi- 
sions,14 and  such  constitutional  or  statutory  declarations  are  valid  and 
effective  in  so  far  as  they  do  not  interfere  with  existing  vested  rights,111 
Indeed,  it  has  been  said  that  where  the  doctrine  prevails  that  water  may 
be  acquired  by  prior  appropriation,  the  water  affected  by  that  doc- 
trine thereby  becomes  publici  juris,  and  a  constitutional  or  statutory 

10.  Hammond  v.  Rose,  11  Colo.  524,  19  A.  S.  R.  364, 4  L.R. A.  60 ;  Walsh  v. 
10  Pac.  466,  7  A.  S.  R.  268 ;  Ft.  Mor-  Wallace,  26  Nev.  299,  67  Pac.  914,  99 
gan  Land,  etc.,  Co.  v.   South  Platte   A.  S.  R.  692. 

Ditch  Co.,  18  Colo.  1,  30  Pac  1032,  36  13.  Hutchinson  v.  Watson  .Slough 
A.  S.  R.  259;  Hutchinson  v.  Watson  Ditch  Co.,  16  Idaho  484>  101  Pac.  1059, 
Slough  Ditch  Co.,  16  Idaho  484,  101  133  A.  S.  R.  125. 
Pac.  1059, 133  A.  S.  R.  125;  Smith  v.  14.  Boquillas  Land,  etc.,  Co.  v.  Cur- 
Denniff,  23  Mont.  65,  57  Pac.  557,  50  tig,  213  U.  S.  339,  29  S.  Ct.  493,  58 
LJLA.  737;  Reno  Smelting,  etc.,  Works  U.  &  (L.  ed.)  822;  Wheeler  v.  North- 
v.  Stevenson,  20  Nev.  269,  21  Pac  317,  ern  Colorado  Irrigation  Co.,  10  Colo. 
19  A.  S.  R.  364,  4  L.R.A.  60;  Mover  v.  582, 17  Pac.  487,  3  A.  S.  R.  603;  Car- 
Preston,  6  Wyo.  308,  44  Pac.  845,  71  son  v.  Gentner,  33  Ore.  512,  52  Pae. 
A.  S.  R.  914;  Farm  Invest  Co.  v.  506, 43  L.R.A.  130 ;  Farm  Invest.  Co.  v. 
Carpenter,  9  Wyo.  110,  61  Pac.  258,  Carpenter,  9  Wyo.  110,  61  Pac.  258, 
87  A.  S.  R.  918,  50  L.R.A.  747;  Willey  87  A.  S.  R.  918,  50  L.R.A.  747. 
v.  Decker,  U  Wyo.  496,  73  Pac.  210,  Notes:  30  L.R.A.  679;  50  L.R.A.  743. 
100  A.  S.  R.  939.  And  see  Irrigation,  15.  Stockman  v.  Leddy,  55  Colo.  24, 
vol.  15,  p.  444  et  seq.  129  Pac.  220,  Ann.  Cas.  1916B  1052; 

11.  Hutchinson  v.  Watson  Slough  Smith  v.  Denniff,  24  Mont.  20,  60  Pac. 
Ditch  Co.,  16  Idaho  484, 101  Pac.  1059,  398,  81  A.  S.  R.  408,  50  L.R.A.  741; 
133  A.  S.  R.  125.  Farm  Invest.  Co.  v.  Carpenter,  9  Wyo. 

12.  Reno  Smelting,  etc,  Works  v.  110,  61  Pac.  258,  87  A.  S.  R.  918,  50 
Stevenson,  20  Nev.  269,  21  Pac.  317,  L.R.A.  747. 
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declaration  that  such  water  is  public  property  announces  no  new  rule 
or  principle.16  In  most  of  the  western  states  the  settlers  carried  with 
them  the  common  law,  so  that  when  they  settled  upon  the  banks  of 
the  waters  of  the  territories  their  common  law  rights  as  riparian  owners 
vested,  and  when  they  received  their  grants  from  the  federal  govern- 
ment they  took  title  as  common  law  owners.  The  question  how  far, 
then,  they  might  be  deprived  of  these  rights  by  the  adoption  of  a  state 
constitution  is  one  of  gpeat  interest,  but  one  which  has  received  little 
attention  from  the  courts.  One  obstacle  in  the  way  of  public  assertion, 
by  means  of  a  state  constitution,  of  title  to  any  private  property  within 
its  borders,  is  the  provision  of  the  federal  constitution  that  no  state 
shall  deprive  any  citizen  of  his  property  without  due  process  of  law. 
The  supreme  court  of  the  United  States  has  never  directly  passed  upon 
the  question  whether  or  not  a  state  constitution  could  be  regarded  as 
due  process  of  law,  but,  from  the  position  which  it  has  taken  in  several 
cases,  it  may  be  fairly  well  implied  that  it  does  not  regard  such  provi- 
sion due  process  of  law,  and  that  it  will  exercise  its  authority  to  prevent 
a  confiscation  of  private  property  by  that  means.17  If  that  implica- 
tion be  correct,  then  all  riparian  rights  which  have  vested  prior  to 
the  adoption  of  a  constitutional  provision  asserting  title  to  the  waters 
of  a  state  remain  unimpaired,  although  they  are  not  expressly 
reserved  as  is  the  case  in  some  constitutions.  And  such  appears  to 
have  been  the  rule  adopted  in  the  cases  in  which  the  question  has  been 
directly  involved.18  The  courts  in  some  of  the  states,  however,  have 
sanctioned  the  destruction  of  riparian  rights  without  considering  the 
constitutionality  of  the  question,  merely  looking  to  the  state  con- 
stitution as  the  final  authority.19  Obviously,  where  the  constitutional 
provision  asserting  public  ownership  provides  that  it  should  not  debar 
any  person  from  asserting  his  claim  to  vested  rights,  the  rights  of 
riparian  owners  are  in  no  wise  impaired  thereby.80 

172.  Subjects  of  Appropriation;  Persons  Competent  to  Appropriate. 
— It  seems  that  in  most"  jurisdictions  in  which  the  subject  has  been 
considered,  subterranean  and  percolating  waters  axe  considered  proper 
subjects  of  appropriation.1    Thus,  it  has  been  held  that  the  subsur- 

16.  Farm  Invest.  Co.  v.  Carpenter,  9    (N.S.)  258. 

Wyo.  110,  61  Pac.  258,  87  A.  S.  R.  19.  Ft  Morgan  Land,  etc,  Co.  v. 

918,  50  L.R.A.  747;  Willey  v.  Decker,  South  Platte  Ditch  Co.,  18  Colo.  1,  30 

11  Wyo.  496,  73  Pac.  210,  100  A.  S.  Pac.  1032,  36  A.  S.  R.  259;  Smith  v. 

R.  939.  Denniff,  24  Mont.  20,  60  Pac.  398,  81 

.    Note :  43  Am.  Dec.  279.  A.  S.  R.  408,  50  L.RJL  741. 

And  see  Irrigation,  vol.  15,  p.  445.  Note:  6L.R.A.(N.S.)  258. 

17.  Note:  6  L.R.A.(N.S.)  257.  And  20.  New  Whatcom  v.  Fairhavcn 
see  Constitutional  Law,  vol.  6,  p.  Land  Co,,  24  Wash.  493,  64  Pac  735, 
445.  64  L.R.A.  190. 

18.  Clark  v.  Ailaman,  71  Kan.  200,  1.  Cross  v,  Kitts,  69  Cal.  217,  10 
80  Pac.  571,  70  L.R.A.  971.  Pac.  409,  58  Am.  Rep.  558;  Vineland 

Notes:    50    L.R.A.   743;    6   L.R.A.  Irrigation   Dist.   v.   Azusa   Irrigation 

1262 


27  R.  C.  L.  WATERS  §  172  - 

face  flow  of  a  river  through  a  gravelly  bed  is  subject  to  legal  appro- 
priation, if  this  can  be  done  without  injury  to  the  rights  of  prior 
appropriators,8  and  it  is  immaterial  whether  the  subsurface  supply  of 
a  stream  comes  from  tributary  swamps  or  runs  in  the  sand  and  gravel 
constituting  the  bed  of  the  stream.9  It  can  make  no  difference  that 
the  waters  collecting  and  forming  what  is  known  as  a  spring  are 
seepage  and  percolating  waters  rather  than  from  a  well  defined  sub- 
terranean stream,  so  long  as  they  gravitate  to  and  collect  at  a  cer- 
tain'and  definite  point,  and  there  constitute  a  volume  of  water  known 
and  designated  as  a  spring.  In  either  case  such  waters  are  subject  to 
appropriation  for  any  useful  or  beneficial  purposes.4  And  clearly  the 
right  to  appropriate  the  water  of  a  spring  which  has  no  natural  stream 
flowing  therefrom  exists  under  a  statute  providing  that  all  ditche9 
constructed  for  the  purpose  of  utilizing  the  spring  waters  of  the  state 
shall  be  governed  by  the  same  laws  as  ditches  constructed  for  the  pur- 
pose of  utilizing  the  waters  of  running  streams.*  There  is,  however, 
some  dissent  from  the  general  rule  just  stated,6  particularly  with 
regard  to  waters  that  may  be  classed  strictly  as  percolating.7  And  it 
has  been  held  that  percolating  water,  oozing  through  the  soil  beneath 
the  surface  in  an  undefined  and  unknown  channel,  is  not  within  the 
provisions  of  a  statute  for  the  appropriation  of  water  from  rivers, 
creeks,  or  streams  of  running  water.8  The  right  to  the  current  of  a 
stream  is  not  appurtenant  to  the  right  of  appropriation  and  diversion 
of  water  therefrom,  although  it  may  be  necessary  to  make  the  appro- 
priation right  conveniently  available,  and  the  claim  to  control  the 

Co.,  126  Cal.  486,  58  Pac.  1057,  46  3.  Smith  v.  Duff,  39  Mont.  382,  102 

L.R.A.  820;  Katz  v.  Walkinshaw,  141  Pac.  984,  133  A.  S.  R.  587. 

Gal.  116,  70  Pac.  663,  74  Pac.  766,  99  4.  Lequime  v.  Chambers,  15  Idaho 

A.  S.  R.  35,  64  L.R.A.  236;   Smith  405,  98  Pac.  415,  21  L.R.A.(N.S.)  76. 

Canal,  etc.,  Co.  v.  Colorado  Ice  etc.,  Note :  30  L.R.A.  186. 

Co.,    34   Colo.   485,   82    Pac.   940,    3  5.  Brosnan  v.  Harris,  39  Ore.  148, 

L.R.A.(KS.)  1148;  Lequime  v.  Cham-  65  Pac.  867,  87  A.  S.  R.  649,  54  L.R.A. 

here,  15  Idaho  405,  98  Pac  415,  21  628. 

L.R.A.(N.S.)  76  and  note;  Brosnan  v.  6.  Crescent  Min.  Co.  v.  Silver  King 

Harris,  39  Ore.  148,  65  Pac.  867,  87  j^.  Co.,  17  Utah  444,  54  Pac.  244,  70 

A.  S.  R.  649,  54  L.R.A.  628;  Sullivan  A.  S.  R.  810  and  note;  Willow  Creek 

Too^^"1  ~£?  5rV  i^°;  «*Uta5  Irrigation  Co.  v.  Michaelsen,  21  Utah 
438,  40  Pac.  709,  30  LR±  186  and  248,  60  Pac.  943,  81  A.  S.  R.  687,  51 
note;  Moyer  v.  Preston,  6  Wyo.  308,  44   jj  r  ^  280 

nf^^L71  h^An1^  Ando^  N»tes:  30  L.R.A.  186;  21  L.R.A. 
Irrigation,  vol.  15,  p.  472  et  seq.    Gen-    /N  o  \  ^7 

erally  as  to  the  definition,  nature  and  ^  J    2  ''.,,.      „         01        rr« 

incidents  of  subterranean  and  perco-  Jf-  ^{5*  *?•£•£  l^l^l 

lating  waters,  see  supra,  par.  89  et  seq.  Min-  Co., 17  Utah  444,  54  Pac.  244,  70 

2.  Vineland  Irrigation  Dist.  v.  Azusa  A-  s-  R-  81°;  Willow  Creek  Irrigation 

Irrigation  Co.,  126  Cal.  486,  58  Pac.  Co.  v.  Michaelsen,  21  Utah  248,  CO  Pac. 

1057,  46  L.R.A.  820;  Smith  v.  Duff,  39  943,  81  A.  S.  R.  687,  51  L.R.A.  280. 
Mont  382,  102  Pac.  984,  130  A.  S.  R.       8.  Howard  v.  Perrin,  200  U.  S.  71, 

587.  26  S.  Ct.  195,  50  U.  S.  (L.  ed.)  374. 
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current  of  a  stream  in  aid  of  an  appropriation  of  water  therefrom  is 
inconsistent  with  a  constitutional  provision  that  the  right  to  divert 
and  appropriate  unappropriated  water  of  any  natural  stream  to  bene- 
ficial uses  shall  never  be  denied.9  An  Indian  may  gain  a  title  to  water 
by  appropriation.  So  an  alien  may  acquire  and  hold  a  water  right 
as  against  all  except  the  state.10  In  some  states  the  right  to  appro- 
priate water  is  not  confined  to  riparian  proprietors/1  but  in  others, 
where  the  title  to  land  bordering  on  a  stream  is  vested  in  private 
individuals,  the  right  given  by  statute  to  appropriate  the  water  of  such 
stream  can  be  exercised  only  by  one  who  has  riparian  rights,  either  as 
owner  of  the  riparian  land  or  through  grant  of  the  riparian  owner, 
and  a  trespasser  on  riparian  land  cannot  lawfully  exercise  there  any 
right  to  such  water  or  acquire  any  right  therein.18  If  one  claims 
water  for  use  upon  lands  owned  by  him  or  of  which  he  has  the  pos- 
sessory title,  and  initiates  an  appropriation,  and,  before  completing 
it,  sells  his  lands  or  possessory  title  to  another,  the  latter  may  proceed 
to  complete  the  appropriation.1* 

173.  Unappropriated  Residue. — The  residue  after  a  prior  appropria- 
tion may  be  appropriated  by  others  out  of  the  water  of  the  same 
stream,  if  there  is  no  interference  with  the  prior  appropriator.14  And 
if  the  prior  appropriation  is  only  for  certain  days  in  the  week,  or  cer- 
tain hours  of  the  day,  others  may  appropriate  the  water  for  other 
days  or  hours.15  So  one  person  may  make  a  prior  appropriation  of  a 
certain  quantity  of  water  to  be  enjoyed  for  a  designated  period  of 
time  or  part  of  the  year,  and  another  person  an  appropriation  of  a 
like  quantity  from  the  same  source  during  another  period  or  part  of 
the  year,  and,  as  to  the  latter,  be  a  prior  appropriator  himself.16 
Where  a  mill  for  which  water  has  been  appropriated  is  idle  part  of 
the  time,  the  water  not  then  needed  for  its  purposes  is  subject  to  appro- 
priation by  a  user  above  the  point  of  the  mill's  intake.  And  one  who 
appropriated  the  water  for  the  mill  cannot  sell  to  another  his  right 

9.  Schodde  v.  Twin  Falls  Land,  etc.,  Irrigation  Co.,  13  Wyo.  208,  79  Pac. 
Co.,  161  Fed.  43,  88  C.  C.  A.  207,  41  22,  110  A.  S.  R.  986,  7  L.R.A.  34L 
L.RA.(N.S.)  101,  affirmed  224  U.  S.  Notes:  43  Am.  Dee.  282;  30  L.R.A. 
107,  32  S.  Ct.  470,  56  U.  S.  (L.  ed.)  674. 

686.  And  see  Ibeigation,  vol.  15,  pp. 

10.  Note:  30  L.R.A.  675.  461,  463,  468. 

11.  Boquillas  Land,  etc.,  Co.,  v.  16.  Cache  La  Poudre  Reservoir  Co. 
Curtis,  213  U.  S.  339,  29  S.  Ct.  493,  v.  Water  Supply,  etc,  Co.,  25  Colo. 
53  U.  S.  (L.  ed.)  822.  161,  53  Pac.  331,  71  A.  8.  R.  131,  46 

12.  Smith  v.  Denniff,  23  Mont.  65,  L.R.A.  175  and  note. 

57  Pac  557,  50  L.R.A.  737.  Notes:  43  Am.  Dec.  282;  30  L.R.A. 

Note:  30  L.R.A.  675.  674;  46  L.R.A.  176. 

13.  Nevada  Ditch  Co.  v.  Bennett,  16.  Cache  La  Poudre  Reservoir  Co. 
30  Ore. '59,  45  Pac.  472,  60  A.  S.  R.  v.  Water  Supply,  etc.,  Co.,  25  Colo. 
777.  161,  53  Pac.  331,  71  A,  S.  R.  131,  46 

14.  Johnston  v.  Little  Horse  Creek  L.R.A.  175  and  note;  Hutchinson  v. 
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to  the  water  during  the  time  he  does  not  use  it,  as  against  the  rights 
of  one  who  has  made  a  valid  appropriation  of  the  water  when  not 
needed  by  him.17  Water  appropriated  for  a  mill  and  discharged 
again  into  the  stream  when  used  becomes  subject  to  another  appro- 
priation.18 Though  the  person  diverting  water  intends  to  apply  it 
to  some  useful  purpose,  he  cannot  sustain  his  claim  to  the  use  of  the 
water  so  diverted  where  he  has  not  proceeded  with  reasonable  dili- 
gence to  apply  it  to  such  purpose.  So  much  of  the  water  as  he  has 
not  so  applied  must  be  regarded  as  unappropriated.19  The  right  to 
appropriate  the  surplus  or  waste  water  of  a  stream  is  discussed  else- 
where in  this  work.20 

Acquisition  of  Right  by  Appropriation 

174.  Essential  Elements  Generally. — It  is  generally  held  that  to 
constitute  a  valid  appropriation  of  water  there  must  be  a  bona  fide 
intent  to  apply  it  to  some  beneficial  use,  existing  at  the  time  or  con- 
templated in  the  future,  followed  by  a  diversion  from  the  natural 
channel  by  means  of  a  ditch,  canal,  or  other  structure  and  also  an 
active  application  of  the  water,  within  a  reasonable  time,  to  some 
useful  industry.1    A  mere  diversion  of  water  from  a  stream  2  or  the 

Watson  Slough  Ditch  Co.,  16  Idaho  Co.  v.  Colorado  Ice,  etc.,  Co.,  34  Colo. 

484,  101  Pae.  1059,  133  A.  S.  R.  125.  485,    82    Pac.    940,    3    L.R.A.(N.S.) 

And  see  Irrigation,  vol.  15,  p.  470.  1148;  Burkart  v.  Meiberg,  37  Colo. 

17.  Windsor  Reservoir,  etc., /Co.  v.  187,  86  Pac.  98,  119  A.  S.  R.  279,  6 
Hoffman  Milling  Co.,  48  Colo.  82, 109  L.R.A.(N.S.)  1104;  Hutchinson  v. 
Pac.  422,  30  L.R.A.(N.S.)  615.  Watson  Slough  Ditch  Co.,  16  Idaho 

18.  Cache  La  Poudre  Reservoir  Co.  484,  101  Pac.  1059,  133  A.  S.  R.  125; 
v.  Water  Supply,  etc.,  Co.,  25  Colo.  Smith  v.  Duff,  39  Mont.  382,  102  Pac. 
161,  53  Pac.  331,  71  A.  S.  R.  131,  46  984,  133  A.  S.  R.  587;  Walsh  v.  Wal- 
L.R.A.  175.  lace,  26  Nev.  299,  67  Pac.  914,  99  A. 

19.  Notes:  60  A.  S.  R.  811;  46  S.  R.  692;  Nevada  Ditch  Co.  v.  Ben- 
L.RA.  175.  nett,  30  Ore.  59,  45  Pac.  472,  60  A.  S. 

And  see  Irrigation,  vol.  15,  p.  459  R.  777  and  note;  Oregon  Constr.  Co. 
et  seq.  v.  Allen  Ditch  Co.,  41  Ore.  209,  69 

20.  See  Irrigation,  vol.  15,  p.  471  Pac.  455,  93  A#  S.  R.  701.  Hague  v. 

et ,"%,  ,  tt •  ,_  t  .       *      1     1      NePhi  Irrigation  Co.,  16  Utah  421,  52 

1.  Fanners    High  Line  Canal,  etc.,  Pac   765>  67  A    s#  R   634>  ^  L  R  A 

2°'  \  iSnTT2\  w  n  I'  }  3n;  Mover  v-  Preston,  6  Wyo.  308,  44 
AaC-  ^i4!^^7^  S?™'  Pac'  *&  71  A-  S.  R.  914;  Farm  In- 
&v£    Sfi    ^A    S    R    $5  •   ft  vest  Co-  v'  Carpenter,  9  Wyo.  110,  61 

Ditch  Co.,  18  Colo.  1,  30  Pac.  1032,  74£                                      ft_ 

36  A.  S.  R.  259;  Farmers'  Independ-  ^J™;**  ?m' r*'  ^  60  A*  S'  a 

ent  Ditch   Co.   v.   Agricultural  Ditch  8°2 ;  30  L.R.A.  679. 

Co.,  22  Colo.  513,  45  Pac  444,  55  A.  For  a  full  discussion  of  the  manner 

S.  R.  149 ;  Cache  La  Poudre  Reservoir  and  sufficiency  of  the  appropriation 

Co.  v.   Water   Supply,   etc.,   Co.,   25  of  w*ter  for  purposes  of  irrigation, 

Colo.  161,  53  Pac.  331,  71  A.  S.  R.  see  Irrigation,  vol.  15,  p.  456  et  seq. 

131,  46  L.R. A.  175 ;  Smith  Canal,  etc.,  2.  Farmers'  Independent  Ditch  Co. 
R.  C.  L.  Vol.  XXVIL— 80.        1265 


§  175  WATERS  27  R  C.  L 

commencement  of  a  ditch  is  not  sufficient.  Thus,  when  a  ditch  or 
other  appliance  has  been  constructed  and  used  for  the  purpose  of 
draining  off  superfluous  waters,  the  intention  being  rather  to  rid  one- 
self of  the  water  than  to  make  any  use  whatever  of  it,  there  can  be 
no  appropriation  of  the  water,  however  long  continued  its  diversion 
may  be,  until  an  intent  is  formed  of  applying  it  to  some  beneficial  pur- 
pose.8 If,  however,  the  three  essential  elements  exist,  the  method  of 
diverting  or  carrying  the  water  or  of  making  application  thereof  is 
immaterial,4  the  legal  title  to  the  land  upon  *  which  a  water  right 
acquired  by  appropriation  made  on  the  public  domain  is  used  or 
intended  to  be  used  in  nowise  affects  the  appropriator's  title  to  the 
water  right,  for  the  bona  fide  intention  which  is  required  of  an  appro- 
priator  to  apply  the  water  to  some  useful  purpose  may  comprehend 
a  use  upon  lands  and  possessions  other  than  those  of  the  appropriator, 
or  a  use  for  purposes  other  than  those  for  which  the  right  was  origi- 
nally appropriated.5  The  separation  of  lands  capable  of  irrigation 
by  state  lines  from  the  stream  whence  the  water  is  diverted  is  of  no 
consequence  in  the  appropriation  of  water  for  irrigation.  And  it  has 
even  been  held  that  parties  in  possession  of  lands  in  either  state  are 
entitled  to  appropriate  any  water  of  the  stream  not  previously  appro- 
priated for  the  irrigation  of  their  lands  by  diverting  the  water  in  the 
state  where  the  lands  are  situate.  Where  a  stream  flows  from  one 
state  into  another,  water  may  be  appropriated  and  diverted  in  the 
former  state  for  use  on  lands  in  the  latter.6 

175.  Notice. — Either  by  statute,  or  by  a  custom  so  well  established 
and  generally  recognized  as  to  have  all  the  force  of  a  statute,  it  is 
usual  for  persons  intending  to  appropriate  the  waters  of  a  running 
stream,  or  some  part  thereof,  to  give  warning  of  their  intention  by 
posting  at  or  near  the  intended  point  of  diversion  a  signed  notice  of 
their  intention  stating  the*  amount  of  water  intended  to  be  appro- 
priated, the  place  and  means  of  diversion,  the  use  or  uses  for  which 
the  water  is  desired,  and  generally  the  place  where  it  is  to  be  used, 
and  a  designation  of  the  general  route  of  the  ditch  or  canal  by  which 
it  is  to  be  carried.7  These  notices,  however,  axe  not  indispensable  to 
the  valid  appropriation  of  water.8  They  are  intended  merely  as  tho 
first  act  toward  appropriation,  to  which  the  appropriation,  when  com- 
pleted with  reasonable  diligence,  shall  relate,  and  shall  thus  become 

v.  Agricultural  Ditch  Co.,  22  Colo.  513,  Pac.  398,  81  A.  S.  R.  408,  50  L.R.A. 
45  Pac.  444,  55  A.  S.  R.  149.  741-  w  t 

J:  Sr  25v7- BickneU* 7  CaL  261' "  73%7Amtt  g  Sr  m> 

xt  ;       £  I"     n      oqi    *n  a    q  u        7-  Bathgate  v.  Irvine,  126  Cal.  135, 
Notes:  43  Am.  Dec.  281;  60  A.  S.  R.  59  Pac  ^  77  A  s   R   158;  Neva<^ 

S03.  •  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45 

4.  Note :  60  A.  S.  R.  802.  Pac,  472,  60  A.  S.  R.  777  and  note. 

5.  Smith  v.  Denniff,  24  Moot.  20,  60       8.  Note :  60  A.  S.  R.  799,  800. 
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paramount  to  the  rights  of  such  persons  as  shall  sulwequcntly  under- 
take to  make  an  appropriation  of  the  waters  of  the  same  stream.9 
The  actual  appropriation  of  water,  though  not  preceded  by  the  porting 
or  recording  of  any  notice,  is  valid  both  as  against  persons  claiming 
an  interest  in  the  water  as  riparian  proprietors  and  as  against  subse- 
quent appropriators  thereof.  The  notice  of  itself  cannot  constitute  an 
appropriation  of  water  nor  confer  any  right  on  the  persons  filing  it 
other  than  that  of  proceeding  with  reasonable  diligence  to  complete 
the  proposed  appropriation.  If  they  do  not  thus  proceed,  they  have 
no  rights  whatsoever  in  the  waters  of  the  stream  concerning  the 
appropriation  of  which  they  have  given  their  notice.10  The  notice  of 
an  intent  to  appropriate  the  water  of  a  stream  is  sufficient  if  it  will 
serve  to  put  a  prudent  man  upon  inquiry,  and  such  notices  are  to 
be  liberally  construed.11  The  posting  of  a  aecond  notice  of  appropria- 
tion while  diligently  prosecuting  work  to  complete  the  appropriation 
under  the  first  notice  does  not  abandon  the  first  claim.18  The  fact  that 
the  cubic  foot  is  prescribed  by  statute  as  the  measure  of  water  for  irri- 
gation purposes  does  not  prevent  the  expression  of  the  quantity  needed 
for  a  particular  tract  in  inches,  if  the  pressure  and  method  of  measure- 
ment are  given.  And  one  who  has  appropriated  water  for  irrigation 
is  not  deprived  of  his  rights  by  the  fact  that  he  does  not  in  the  first 
instance  describe  a  definite  measurement  of  what  he  uses,  and  does 
not  furnish  clear  and  satisfactory  evidence  of  the.  amount  he 
requires.1' 

176.  Purpose  of  Appropriation. — The  purpose  for  which  water  is 
appropriated  is  not  material,  provided  it  is  for  some  useful  industry 
or  to  supply  a  well  recognized  want.  It  may  be  to  aid  in  mining 
operations,14  to  furnish  power  for  a  mill  or  for  the  propelling  of  other 
machinery,  as  to  operate  an  electric  plant,15  or  to  irrigate  lands 
devoted  to  agriculture  or  horticulture,16  to  supply  water  to  quench 
the  thirst  of  men  and  animals,  to  extinguish  fires,  or  to  subserve 
any  other  useful  end  connected  with  the  government  and  well  being 
of  municipalities  and  other  communities.17  It  has,  however,  been  held 

9.  Nevada  Ditch  Co.  v.  Bennett,  30   16  Utah  421,  52  Pac  765,  67  A.  S. 
Ore.  59,  45  Pac.  472,  60  A.  S.  R.  777  "R.  634,  41  L.R.A.  311;  Isaacs  v.  Bar- 
and  note.    See  infra,  71  et  seq.    And   ber,  10  Wash.  124,  38  Pac.  871,  45 
see  Irrigation,  vol.  15,  p.  160  et  seq. ;  A.  S.  R.  772,  30  L.R .A.  665. 
Mines,  vol.  18,  p.  1146.  Notes:  60  A.  S.  R.  802;  30  L.R.A. 

10.  Note :  60  A.  S.  R.  800.    And  see  674. 

infra,  par.  178.  16.  See  Irrigation,  vol.  15,  p.  442 

11.  Note :  43  Am.  Dec.  281.  et  seq. 

12.  Note:  30  L.R. A.  267.  17.  Davis  v.  Gale,  32  Cal.  26,  91 

13.  Longmire   v.   Smith,  26  Wash.  Am.  Dec.  554;  Hague  v.  Nephi  Irri- 
439,  67  Pac.  246,  58  L.R.A.  308.  gation  Co.,  16  Utah  421,  52  Pac.  765. 

14.  See  Minks,  vol.  18,  p.  1146  et  67  A.  S.  R.  634,  41  L.R.A.  311.  • 
seq.  Note:  60  A.  S.  R.  802. 

15.  Hagae  ▼.  Nephi  Irrigation  Co., 
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that  the  beneficial  use  contemplated  in  making  the  appropriation  of 
water  must  be  one  that  inures  to  the  exclusive  benefit  of  the  appro- 
priator  and  subject  to  his  complete  dominion  and  control,  and  accord- 
ingly that  water  cannot  be  appropriated  for  the  purpose  of  cultivating 
food  for  wild  fowl  on  public  land  which  is  unsurveyed,  uninclosed, 
unoccupied,  and  uncultivated.18  It  is  not  essential  that  the  appro- 
priator  should  apply  the  water  to  riparian  lands  or  that  he  should 
contemplate  that  application  at  the  time  of  his  appropriation.1*  The 
right  acquired  by  prior  appropriation  is  not  dependent  upon  the  locus 
of  its  application  to  the  beneficial  use  designed.80  It  has  even  been 
held  that  where  a  stream  flows  from  one  state  into  another,  water  may 
be  appropriated  and  diverted  in  the  former  state  for  use  on  lands  in 
the  latter.1  Water  cannot  be  appropriated  merely  for  speculation,8 
but  it  is  not  necessary  that  the  appropriator  have  in  contemplation 
existing  uses  to  which  the  water  can  be  applied.* 

177.  Appropriation  for  Sale, — The  right  to  appropriate  water 
for  sale  to  others  is  generally  recognized  in  the  states  in  which  it  is 
valuable  for  that  purpose,  and,  in  many  instances,  the  chief,  and  even 
the  sole,  object  of  an  appropriator  is  not  that  of  any  use  by  him  in  and 
upon  his  own  lands  or  mines,  but  the  sale  of  the  water  to  others  who 
have  mines  to  be  worked  or  lands  to  be  irrigated.4  Otherwise,  it  is 
said,  in  many  cases  appropriation  could  not  be  made,  as  the  necessary 
f  unds  could  not  be  raised  if  individual  landholders,  or  even  an  aggre- 
gation of  them,  were  required  to  make  the  appropriation  for  use  upon 
their  own  possession.5  If  the  appropriator  constructs  the  works  and 
appliances  necessary  for  the  diversion  of  the  water  to  points  where 
its  use  is  desirable  and  profitable,  and  has  actually  diverted  it  there, 
or  is  ready  and  willing  to  do  so,  and  offers  it  to  all  persons  who  are 
willing  to  pay  for  its  use,  his  appropriation  would  seem  complete, 
though  the  persons  to  whom  it  is  thus  offered  refuse  to  receive'" or  use 
it  They  certainly  cannot  thus  defeat  the  rights  of  the  diverter.  Of 
course  if  their  refusal  is  so  unanimous  and  so  long  continued  as  to 
indicate  that  there  is  no  reasonable  probability  of  the  water  being 
used  in  that  neighborhood  within  a  reasonable  time,  it  may  become 

18.  Lake  Shore  Duck  Club  v.  Lake.  2.  Notes:  60  A.  S.  R.  805;  30  L.RJL 
View  Duck  Club,  50  Utah  76,  166  Pac.  675. 

309,  L.R.A.1918B  620.  3.  See  infra,  par.  184. 

19.  Hammond  v.  Rose,  11  Colo.  524,  4.  Wheeler  v.  Northern  Colorado  Ir- 
19  Pac.  466,  7  A.  S.  R.  258;  Smith  v.  rigation  Co.,  10  Colo.  582, 17  Pac.  487, 
Denniff,  24  Mont.  20,  60  Pac.  398,  81  3  A.  S.  R.  603;  Nevada  Ditch  Co.  v. 
A.  S.  R.  408,  50  L.R.A.  741;  Willey  Bennett,  30  Ore.  59,  45  Pac  472,  60 
v.  Decker,  11  Wyo.  496,  73  Pac.  210,  A.  S.  R.  777. 

100  A.  S.  R.  939.  Note:  60  A.  S.  R.  816. 

20.  Hammond  v.  Rose,  11  Colo.  524,  5.  Nevada  Ditch  Co.  v.  Bennett,  30 
19  Pac.  466,  7A.8.K  258.  Ore.  96,  45  Pac.  472,  6  A.  S.  R.  777. 

1.  Willey  v.  Decker,  11  Wyo.  496,  And  see  Irrigation,  vol.  15,  pp.  466, 
73  Pac.  210,  100  A.  S.  R.  939.  467,  473  et  seq. 
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the  duty  of  the  appropriates  to  seek  some  other  customers  or  to  appro- 
priate his  water  to  some  other  use,  but,  in  the  meantime,  his  title 
certainly  should  not  be  subject  to  successful  assault  on  the  ground 
that  he  has  not  used  the  water  himself  and  has  not  been  able  to  find 
others  who  would  use  it.6  It  has  been  held  that  one  who  has 
appropriated  water  for  the  purpose  of  sale,  rental,  and  distribution 
to  the  public  cannot,  upon  disposing  of  his  water  system,  reserve  to 
himself  a.  portion  of  the  right  which  he  had  appropriated  to  public 
use.7 

Priority 

178.  General  Rule. — It  is  the  very  essence  of  the  doctrine  of  prior 
appropriation  that  as  between  persons  claiming  water  by  appropria- 
tion, he  has  thp  best  right  who  is  first  in  time;  in  other  words,  the 
prior  appropriator  is  entitled  to  it  to  the  extent  appropriated  to  the 
exclusion  of  any  subsequent  appropriator  for  the  same  or  any  other 
use.8  While  a  diversion  of  water  ripens  into  a  valid  appropriation 
only  when  the  water  is  utilized  by  the  consumer,1  the  right  of  the 
prior  appropriator  takes  effect  by  relation  to  the  commencement  of 
his  work,  if  it  is  prosecuted  to  completion  with  reasonable  diligence, 
and  the  rights  of  intervening  appropriators  are  shut  out.10  Priority 
as  between  reservoirs  belongs  to  the  one  first  begun,  although  the  other 
was  first  completed,  if  reasonable  diligence  was  used  in  prosecuting 
the  work.11  The  consolidation  under  one  management  of  two  ditches, 
not  constructed  at  the  same  time,  does  not  operate  to  place  the  rights 
of  the  consumers  of  the  water  from  such  ditches  upon  an  equality  in 
the  absence  of  an  agreement  to  that  effect.11    There  can  be  no  tacking 

6.  Note:  60  A:  S.  E.  816.  R.  603;  Kleinschmidt  v.  Greiser,  14 

7.  Leavitt  v.  Lassen  Irrigation  Co.,  Mont.  484,  37  Pac  5,  43  A.  S,  E.  652 ; 
157  Cal.  82,  106  Pae.  404,  29  LJB.A.  Ophir  Silver  Min.  Co.  v.  Carpenter,  4 
(N.S.)  213  and  note.  Nev.  534,  97  Am.  Dec.  550;  Nevada 

8.  Strickler  v.  Colorado  Springs,  16  Ditch  Co.  v.  Bennett,  30  Ore.  59,  45 
Colo.  61,  28  Pae.  313,  25  A.  S.  E.  pac.  472,  60  A.  S.  B.  777;  Salt  Lake 
245;  Farmers  Independent  Ditch  Co.  City  v.   Salt  Lake  City  Water,  etc, 

*  3E3R %St  &?&£&  JsS^S  utah  "*  m  Pac-  672> 

ter,  4  N*r.  534,  97  Am.  Dec  550.  wiof  801. 

Note:  90  Am.  Dec  542.    And  see       And  aee  Ikmoatoon,  vol.  15,  p,  460 
Irrigation,  vol.  15,  pp.  444,  446,  468  et  seq- 
et  seq.;  Mines,  vol  18,  p.  1147  et  seq.       11-  Water  Supply,  etc.,  Co.  v.  Lar- 

9.  See  supra,  par.  171  et  seq.  *mer,  etc.,  Irrigation  Co.,  24  Colo.  322, 

10.  Bathgate  v.  Irvine,  126  Cal.  135,  51  Pac  496,  46  L.E.A.  322. 

68  Pac.  442,  77  A.  S.  E.  158;  Wheeler  12.  Farmers'  High  Line  Canal,  etc, 
v.  Northern  Colorado  Irrigation  Co.,  Co.  v.  Sonthworth,  13  Colo.  Ill,  21 
10  Colo.  582,  17  Pac  487,  3  18.  Pac  1028,  4  L.E.A.  767.  • 
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of  a  junior  right  to  a  prior  right  with  the  resulting  elimination  of  an 
intermediate  claim.  Thus,  if  water  has  been  appropriated  for  mill 
power  purposes,  and,  after  such  use,  returned  to  the  stream  in 
undiminished  quantity,  and  then  appropriated  by  a  lower  proprietor 
for  irrigation  purposes,  the  latter  acquires  a  prior  right  to  the  use  of 
the  water,  which  cannot  be  defeated  by  an  abandonment  of  the  mill 
appropriation  in  favor  of,  or  by  transfer  to,  an  appropriator  above 
the  mill,  whose  appropriation  for  irrigation  purposes  is  prior  to  the 
appropriator  below  the  mill,  but  subsequent  to  the  appropriation  by 
the  mill  owner.18  In  determining  priority  of  rights  between  an  appro- 
priator and  a  government  patentee,  the  right  of  the  latter  is  held  to 
relate  back  to  the  firat  steps  he  took  necessary  for  the  acquisition  of 
his  patent.1* 

179.  Necessity  and  Sufficiency  of  Diligence. — In  order  for  an  appro- 
priation of  water  to  relate  back  to  its  commencement  and  to  date  from 
that  time,  the  initial  act  must  be  followed  with  reasonable  diligence, 
and  the  purpose  consummated  without  unnecessary  delay,  and  want 
of  reasonable  diligence  either  in  consummating  the  diversion  or  in 
the  application  of  the  water  to  a  useful  purpose  is  fatal,1*  Where 
the  claim  is  made  that  an  appropriator  of  water  has  not  applied  it 
to  any  beneficial  purpose  with  reasonable  diligence,  it  is  manifest  that 
the  question,  what  is  due  diligence,  is  more  difficult  to  answer  than 
when  the  claim  is  of  alleged  unreasonable  delay  in  constructing  the 
works  necessary  to  accomplish  the  diversion  of  the  water.  The  appro- 
priation may  be  made  with  reference  to  the  future,  and  whether  the 
water  is  intended  to  be  used  by  the  appropriator  himself  or  to  be  sup- 
plied to  others  for  their  use,  it  is  not  essential  that  he  should  have 
had  immediate  **se  for  the  water  at  the  time  of  its  diversion,  nor  that 
it  should  then  be  required  by  the  community  which  he  proposes  to 
supply,  if  he  reasonably  contemplates  that  in  the  changes  which  are 
likely  to  take  place,  either  on  his  own  lands  or  in  the  community, 

13.  Cache  La  Poudre  Reservoir  Co.  Pac.  495,  61  A.  S.  R.  912,  39  L.R.A. 
v.  Water  Supply,  etc,  Co.,  25  Colo.  107. 

161,  53  Pac.  331,  46  Lit. A.  175,  71  Note:  17  Ann.  Cas.  829. 

A.  S.  R.  131,  46  L.R.A.  175 ;  Windsor  15.  Hewitt  y.  Story,  64  Fed.  610, 12 

Reservoir,  etc.,  Co.  v.  Hoffman  Milling  C.  C.  A.  250,  30  L.R.A.  265;  Ophiv 

Co.,  48  Colo.  82,  109  Pac.  422,  30  Silver  Min.  Co.  v.  Carpenter,  4  Nev. 

L.R.A.(N.S.)  615  and  note.  534,  97  Am.  Dee.  550;  Nevada  Ditch 

14.  Sturr  t.  Beck,  133  U.  S.  541,  10  Co.  v.  Bennett,  30  Ore.  59,  45  Pac. 
S.  Ct.  350,  33  U.  S.  (L.  ed.)  761;  Har-  472,  60  A.  S.  R.  777;  Mover  v.  Pres- 
grave  v.  Cook,  108  Cal.  72,  41  Pac.  ton,  6  Wyo.  308,  44  Pac.  845,  71  A. 
18,  30  L.R.A.  390 ;  Faull  v.  Cooke,  19  S.  R.  914. 

Ore.  455,  26  Pac.  662,  20  A.  S.  R.  836;       Notes:  43  Am.  Dec.  281;  60  A.  8.  R. 
Nevada  Ditch  Co.  v.  Bennett,  30  Ore.  801. 

59,  45  Pac.  472,  60  A.   S.  R.  777;       And  see  Irrigation,  vol.  15,  p.  460, 
Benton  v.  Johncox,  17  Wash.  277,  49  461*, 
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the  water  which  he  seeks  to  appropriate  will  be  required.1*  Whether 
a  person  is  proceeding  with  reasonable  diligence  in  either  event  is 
largely  a  question  of  fact  for  the  decision  pf  a  jury  or  of  the  court 
discharging  in  this  respect  the  functions  of  a  jury.17 

180.  Criterion  of  Due  Diligence.— It  has  been  held  that  the  due 
diligence  required  by  the  rule  above  stated  is  that  constancy  or  steadi- 
ness of  purpose  or  labor  which  is  usual  with  men  engaged  in  like 
enterprises,  and  who  desire  a  speedy  accomplishment  of  their  designs 
and-such  assiduity  in  the  prosecution  of  the  enterprise  as  will  manifest 
to  the  world  a  bona  fide  intention  to  complete  it  within  a  reasonable 
time.18  As  no  unusual  effort  is  required,  so  no  unreasonable  delay 
will  be  tolerated.19  Whether  the  question  is  one  of  reasonable  dili- 
gence in  constructing  the  works  necessary  to  the  diversion,  or  in 
applying  the  water  to  a  beneficial  use  after  it  is  diverted,  it  is  to  bo 
determined  after  considering  the  condition  of  the  country  and  tho 
circumstances  under  which  the  appropriator  was  called  upon  to  act. 
Thus  the  jury  may  properly  consider  the  climate  of  the  country, 
the  possibility  of  continuous  work,  the  physical  condition  of  the  coun- 
try to  be  traversed  by  the  conduit,  and  the  extent  and  magnitude  of 
the  work  itself.80  But  as  a  general  rule  no  allowance  is  to  be  made 
for  conditions  peculiar  to  the  appropriator,  and  delays  cannot  be 
excused  because  due  to  his  personal  inability  to  accomplish  his  inten- 
tions. His  time  is  not  shortened  by  his  worldly  prosperity,  nor  ex- 
tended by  his  poverty.  Hence  he  cannot  excuse  a  want  of  reasonable 
diligence  by  proving  that  his  purposes  were  rendered  impossible  of 
more  speedy  accomplishment  through  his  ill  health  1  or  his  inability 
to  procure  the  moneys  necessary  to  the  prosecution  of  his  enterprise.2 
This  rule  has  not,  however,  been  always  strictly  followed,  and  some 
cases  seem  to  take  the  view  that  in  determining  whether  a  claimant 
has  proceeded  to  apply  water  to  a  useful  purpose  with  reasonable  dili- 
gence, his  pecuniary  inability  is  a  proper  subject  for  consideration.* 
Where  one  seeks  to  appropriate  running  water  by  means  of  a  ditch 
requiring  a  vast  expenditure  of  labor  and  capital,  but  only  causes 
about  three  months'  labor  to  be  done  in  thirty  months,  when  the 
work  could  be  prosecuted  about  nine  months  in  a  year,  it  has  been 
held  that  this  is  not  such  diligence  as  is  required  of  a  claimant,  in  order 
to  make  his  right  relate  back  to  the  time  when  the  first  step  was  taken 

16.  Note:  60  A.  S.  R.  811.  20.  Note:  60  A.  S.  R.  809,  810. 

17.  Note:  43  Am.  Dec  281.  1.  Ophir   Silver  Min.   Co.   v.   Car- 

18.  Ophir  Silver  Min.  Co.  v.  Car-  penter,  4  Nev.  534,  97  Am.  Dec.  550. 
penter,  4  Nev.  534,  07  Am.  Dee.  550       Note:  60  A.  S.  R.  810. 

and  note.    And  see  Nevada  Ditch  Co.  2.  Ophir   Silver  Min.   Co..  v.   Car- 

t.  Bennett,  30  Ore.  59,  45  Pae.  472,  60  penter,  4  Nev.  534,  97  Am.  Dec.  550. 

A.  S.  R.  777  and  note.  Notes:  43  Am.  Dec.  281;  60  A.  S. 

Note:  60  A.  S.  R.  811.  R.  810. 

19.  Ophir  Silver  Min.  Co.  v.  Car-  3.  Note :  60  A.  S.  R.  810,  816. 
penter.  4  Nev.  534,  97  Am.  Dee.  550. 
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to  secure  it4   And  clearly  of  comae  three  days'  work  in  two  years  will 
not  constitute  the  necessary  diligence.8 

181.  Adjudication  of  Priority. — Provision  has  been  made  in  sev- 
eral jurisdictions  for  the  determination  of  the  priority  of  water  appro- 
priation claims  and  the  extent  thereof,  and  when  the  priority 
of  a  claim  together  with  the  extent  thereof  is  so  determined,  by  a 
proper  decree,  that  determination  is  binding  upon  all  parties  to  the 
proceeding.0  Thus,  if  a  statute  confere  upon  a  state  board  of  control 
power  to  adjudicate,  after  notice,  the  priorities  of  Claimants  to  th0  use 
of  public  water,  any  matter  actually  and  legally  determined  by  final 
decree  of  such  board,  in  the  absence  of  fraud  or  collusion,  becomes  res 
judicata,  at  least  as  to  the  public  and  the  parties  participating  in  the 
proceedings.7  The  determination  of  the  carrying  capacity  of  a  ditch 
under  statutory  proceedings  is  as  much  res  judicata  when  attacked  in 
a  subsequent  action  for  review  of  the  decree  as  the  determination  of 
the  physical  dimensions  of  the  ditch.  And  the  use  of  an  inaccurate 
formula  in  computing  the  carrying  capacity  of  a  ditch  is  not  ground 
for  a  review  of  the  decree  after  the  discovery  of  a  more  accurate  form- 
ula which  was  not  known  at  the  time  of  the  decision.*  It  has,  how- 
ever, been  held  that  if  the  statute  does  not  impose  any  penalty  upon 
a  claimant  who  fails  to  appear  and  submit  proofs  of  his  claim,  an  exist- 
ing claimant  is  not  concluded  by  a  determination  by  such  board  in 
adjudication  proceedings,  if  he  has  not  appeared,  and  his  right  has 
not  been  considered.9  The  decrees  that  are  entered  are  prima  facie  evi- 
dence of  rights  between  different  water  districts,  and  must  be  enforced 
by  the  public  officers  intrusted  with  the  distribution  of  water  until 
they  are  impeached  in  some  appropriate  manner  by  proper  proceed- 
ings.10 An  adjudication  must  be  reasonably  construed,  however,  and 
cannot  be  held  ordinarily  to  apply  to  appropriations  which  at  the 
time  have  not  been  made  nor  to  diversions  not  applied  to  beneficial 
use.11  And,  of  course,  a  decree  based  upon  indefinite  findings,  which 
does  not  determine  the  essential  rights  of  all  the  parties,  and  leaves  a 
material  part  of  the  controversy  undetermined,  cannot  be  upheld  on 
appeal:18   A  statute  conferring  upon  a  state  board  of  control  the  power 

4.  Ophir  *  Silver  Min.   Co.  v.   Car-  51  Pac.  496,  46  L.RA.  322. 

penter,  4  Nev.  534;  97  Am.  Dec.  550.       9.  Farm  Invest  Co.  v.  Carpenter,  0 
Note:  43  Am.  Dec.  281.  Wyo.  110,  61  Pac.  258,  87  A.  S.  R. 

5.  Moyer  v.  Preston,  6  Wyo.  308,  44  918,  50  L.RA.  747. 

Pac.  845,  71  A.  S.  R.  914.  10.  Farmers'  Independent  Ditch  Co. 

6.  Farmers'  Independent  Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo.  513, 
v.  Agricultural  Ditch  Co.,  22  Colo.  513,  45  Pac.  444>  55  A.  S.  R.  149. 

45  Pac.  444,  55  A.  S.  R.  149.  11.  New  Lovefond,  tte.,  Irrigation, 

7.  Farm  Invest.  Co.  v.  Carpenter,  9  etc.,  Co.  v.  Consolidated  Home  Supply 
Wyo.  110,  61  Pac.  258,  87  A.  S.  R.  Ditch,  etc.,  Co.,  27  Colo.  525,  62  Pae, 
918,  50  L.RA.  747.  366,  52  L.R.A.  266* 

8.  Water  Supply,  etc.,  Co.  v.  Lari-  12.  Walsh  v.  Wallace,  26  Nev.  299, 
mer,  etc.,  Irrigation  Co.,  24  Colo.  322,  67  Pac.  914^  99  A  3.  R  €08.       • 
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to  adjudicate  the  priorities  of  various  claimants  to  the  use  of  the  public 
waters  of  the  state  is  not  void,,  as  investing  the  board  with  judicial 
power,  as  it  acts  in  an  administrative  capacity,  and  its  determination 
is  at  most  quasi  judicial  only.10 

182.  Increase  in  Water  Supply. — It  has  been  held  that  persons  who 
by  their  own  exertions  have  developed  a  supply  of  water  theretofore 
not  a  part  of  the  waters  of  a  creek  and  not  before  available  to  the  users 
of  the  stream  have  the  first  right  to  take  and  use  such  increase,  and  in 
such  a  case  the  general  rule  of  priority  does  not  apply  to  the  amount 
developed.14  So  if  a  large  amount  of  water  is  naturally  lost  by  absorp- 
tion and  evaporation  in  passing  through  its  natural  channel  from  the 
lands  of  an  upper  riparian  owner  to  those  of  the  lower  owner,  the 
upper  owner  may  provide  artificial  means  for  carrying  all  the  water  of 
the  stream  in  excess  of  the  amount  so  lost  to  the  lands  of  the  lower 
owner,  and  he  may  retain  for  his  own,  use  so  much  of  the  water  thus 
otherwise  lost  as  he  can  save  by  artificial  means.15  .  But  one  who 
asserts  that  he  is  entitled  to  the  exclusive  use  of  water  by  reason  of  its 
development  by  him  must  make  satisfactory  proof  that  he  is  not  inter- 
cepting the  supply  to  which  others  are  rightly  entitled.  And  the  rule 
that  one  is  entitled  to  waters  which  he  develops  in  a  stream  does  not 
apply  to  cases  of  mere  removal  of  obstructions  or  hastening  of  flow,  so 
that  the  actual  amount  of  water  which  passes  along  the  stream  is  not 
increased,  but  only  to  cases  in  which  a  supply  of  water  is  added  to  the 
stream  which  otherwise  would  not  have  flowed  there.16  It  has  been 
held  that  an  appropriator  of  the  water  of  a  stream  becomes  the  owner 
and  is  entitled  to  the  use  of  water  turned  into  the  stream  by  another 
person,  when  the  latter  makes  no  attempt  to  recapture  it,  and  ttjat  the 
prior  appropriator  is  first  entitled  to  the  increased  flow  of  water,  to  the 
extent  of  his  appropriation,  caused  by  the  fluming  of  the  creek  by 
another.17 

Extent  of  Appropriation 

183.  In  General. — It  is  well  settled  that  one  can  make  a  valid 
appropriation  of  water  only  so  far  as  he  applies  it  to  a  beneficial  use,18 
and  the  right  to  take  water  by  prior  appropriation  is  limited  in  every 
case  in  quantity  and  quality  to  the  extent  to  which  his  actual  appro* 
priation  is  necessary  for  the  uses  to  which  it  is  put.19    Hence,  where 

13.  Farm  Invest  Co.  ▼.  Carpenter,      16.  Smith  v.  Doff,  39  Mont  382, 102 
9  Wyo.  110,  01  Pa*  258,  87  A.S.  B.  Pac  984>  133  A.  S.  E.  687. 

918,  50  L.ILA.  747.  17.  Davis  v.  Gale,  32  Cal.  26,  91 

14.  Smith  v.  Doff,  39  Mont.  382, 102  Am.  Dec.  554. 

Pac.  984,  133  A.  S.  B.  587.  IS.  Note:  KB.A.1916B  1015.    And 

15.  Wiggins  v.  Mnscupiable  Land,  see  supra,  par.  176. 

etc.,  Co.,  113  CaL  182,  45  Pac.  160,  54  .19.  Atchison  v.  Peterson,  20  Wall. 
A.  S.  B.  337,  32  LJRJL  667.  507,  22  U.  S.  (L.  ed.)  414;  Hewitt  v. 
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an  appropriator  makes  his  appropriation  for  the  purpose  of  irrigating 
his  land,  or  furnishing  motive  power  for  his  mill,  or  for  any  other 
purpose  which  he  may  designate,  he  acquires  no  right  to  any  prop- 
erty beyond  that  necessary  for  the  accomplishment  of  the  designated 
purpose.*0  Water  in  excess  of  that,  though  actually  diverted  and  car- 
ried away  by  him,  is  not,  in  the  legal  sense,  appropriated,  and  still 
remains  subject  to  appropriation  and  use  by  other  persons.1  So  when 
an  appropriator  is  not  using  water  under  his  appropriation  and  during 
the  season  not  covered  by  his  appropriation,  it  has  been  held  that  he 
must  allow  the  water  to  flow  dowti  the  bed  of  the  natural  channel.* 
The  owner  of  a  prior  right  to  make  direct  application  of  appropriated 
water  to  irrigation  purposes  during  the  irrigation  season  may,  to  the 
extent  of  his  priority  in  volume  and  time,  store  it  for  later  use,* 
unless  subsequent  appropriators  are  thereby  prejudiced.4  The  right 
to  the  current  of  A  stream  is  not  appurtenant  to  the  right  of  appro- 
priation and  diversion  of  water  therefrom,  although  it  may  be  nec- 
essary to  make  the  appropriation  right  conveniently  available.  Sim- 
ilarly, the  method  adopted  to  turn  water  from  a  river  cannot  be  held  to 
be  attached  as  appurtenant  to  the  appropriation  as  against  persons 
seeking  to  make  subsequent  appropriations,  although  the  statute  gives 
permission  to  place  such  machinery  in  the  streams  as  may  be  neces- 
sary to  utilize  the  water  appropriated.*  The  extent  of  the  right  of 
appropriation  of  waters  of  a  stream,  to  which  all  subsequently  acquired 
rights  must  be  subordinate,  is  a  question  of  fact  for  the  jury.9 

184.  Provision  for  Future  Wants. — An  appropriator  of  water  has 
the  right  to  provide  for  his  future  as  well  as  his  present  wants,7  and  he 

Stoiy,  64  Fed.  510,  29  U.  S.  App.  155,  R.  634,  41  L.R.A.  311. 

12  C.  C.  A.  250,  30  L.R.A.  265;  Lea-      Notes:    60   A.    S.   R.   807;   L.E.A. 

vitt  v.  Lassen  Irrigation  Co.,  157  Cal.  1916B  1015. 

82,    106   Pac.    404,   29    L.R.A.(N.S.)       2.  Hutchison     v.     Watson     Slough 

213 ;  Wimpr  v.  Simmons,  27  Ore.  1,  39  Ditch  Co.,  16  Idaho  484, 101  Pac.  1059, 

Pac.  6,  50  A.  S.  R.  685;  Hague  v.  133  A.  S.  R.  125. 

Nephi  Irrigation  Co.,  16  Utah  421,  52       3.  Seven    Lakes    Reservoir    Co.    v. 

Pac.  765,  67  A.  S.  R.  634,  41  L.RJL  New  Loveland  Irrigation,  etc.,  Co.,  40 

311 ;  Elliot  v.  Whitmore,  23  Utah  342,  Colo.    382,    93   Pac.   485,   17   L.R. A. 

65  Pac.  70,  90  A.  S.  R.  700.  (N.S.)  329  and  note. 

Notes:  43  Am.  Dec.  281;  60  A.  S.  R.      Note:  46  L.R.A.  322. 
808;  30  L.R.A.  673;  46  L.R  A.  322;      And  see  Irrigation,  voL  15,  p.  492 
L.R.A.1916B  1016.  et  seq. 

And  see  Irrigation,  vol.  15,  p.  461  4.  Notes:  17  L.R.A.(N.S.)  329; 
et  seq.  L.R.A.1916B  1016. 

20.  Smith  v.  Duff,  39  Mont.  382, 102  5.  Schodde  v.  Twin  Falls  Land,  etc., 
Pac.  984,  133  A.  S.  R.  587;  Nevado  Co.,  161  Fed.  43,  88  C.  C.  A.  207,  41 
Ditch  Co.  v.  Bennett,  30  Ore.  59,  45  L.R.A.(N.S.)  J01,  affirmed  224  U.  S. 
Pac.  472,  60  A.  S.  R.  77.  107,  32  S.  Ct  470,  56  U.  S.  (L.  ed. ) 

Notes:  60  A.  S.  R.  807;  30  L.R.A.  686. 
673;  L.R.A.1916B  1014.  6.  Nevada  Water  Co.  ▼.  Powell,  34 

1.  Hague  v.  Nephi  Irrigation   Co.,  Cal.  109,  91  Am.  Dec.  685. 
16  Utah  421,  52  Pac.  765,  67  A.  S.       7.  Hewitt  v.  Story,  64  Fed.  510,  20 
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may  make  the  diversion  necessary  for  the  irrigation  of  his  landa, 
though  he  is  not  at  once  able  to  bring  them  under  cultivation,  in 
which  event,  upon  proceeding  with  reasonable  diligence,  he  may  be 
regarded  as  consummating  his  appropriation  to  the  extent  necessary 
for  the  successful  cultivation  of  his  entire  land.8  As  to  whether  the 
size  or  capacity  of  the  ditch  by  which  the  diversion  is  made  is  the 
measure  of  the  rights  of  the  person  seeking  to  make  an  appropriation 
thereby,  is  discussed  elsewhere  in  this  work.9 

185.  Wasteful  Use  or  Diversion. — The  right  of  an  appropriator  of 
water  being  limited  in  every  case  to  the  extent  to  which  his  actual 
appropriation  is  necessary  for  the  use  to  which  it  is  put,  it  follows  that 
he  will  not  be  sustained  in  the  wasteful  use  of  the  water,10  and  it  must 
now  be  accepted  as  altogether  beyond  question  that  the  courts  have 
power  to  prevent  waste  of  water  which  can  be  applied  to  a  beneficial 
use.11  It  is,  however,  obviously  exceedingly  difficult  for  courts  to 
prescribe  any  unvarying  test  by  which  to  determine  whether  the  use 
made  of  water  by  an  appropriator  is  so  wasteful  that  it  will  not  be  per- 
mitted if  operating  to  the  prejudice  of  other  appropriators.19  Water 
users  should  not  be  allowed  an  excessive  quantity  of  water  to  compen- 
sate for  and  counterbalance  their  neglect  or  indolence  in  the  preparar 
tion  of  their  lands  for  the  successful  and  economical  application  of 
the  water.ls  But  one  who  has  appropriated  water  cannot  be  required 
by  a  subsequent  appropriator  to  change  the  use  of  his  land  to  one 
requiring  less  water,  nor  to  conform  the  amount  taken  to  that 
required  by  different  character  of  soils  in  the  vicinity,  nor  .to  furrow 
his  land  before  cultivation  where  that  is  not  the  custom  of  the  local- 
ity.14 The  rule  as  to  reasonable  and  economical  use  of  water  by  a 
prior  appropriator  applies  as  well  to  methods  of  diversion  of  the  waters 
of  a  stream  as  to  the  application  of  the  water  to  the  land  itself,  and  a 
prior  appropriator  of  water  for  irrigation  purposes  has  no  vested  right 
to  employ  means  to  deliver  water  to  his  land  that  are  in  their  nature 
wasteful,  to  the  injury  of  one  who  has  subsequently  acquired  the 

U.  S.  App.  155,  12  C.  C.  A.  250,  30  1916B  1017. 

L.R.A.  265:  Wimer  v.  Simmons,  27  11.  Atchison  v.  Peterson,  20  Wall. 

Ore.  1,  39  Pac.  6,  50.  A.  S.  R.  685;  507,  22  U.  S.  (L.  ed.)  414;  State  v. 

Longmire  v.  Smith,  26  Wash.  439,  67  Twin  Falls  Canal  Co.,  21  Idaho  410, 

Pac.  246,  58  L.R.A.   308;   Elliot   v.  121  Pac.  1039,  L.R.A.1916P  236. 

Whitmore,  23  Utah  342,  65  Pac.  70,  Notes:    60  A.   S.  R.   809;   L.R.A. 

90  A.  S.  R.  700.  1916B  1016. 

Note:  60  A.  S.  R.  814.  12.  Note:  60  A.  S.  R.  809. 

8.  See  Irbigatiok,  vol.  15,  p.  462  13.  U.  S.  v.  Bennett,  207  Fed.  524, 
et  sea.  125  C.  C.  A.  186,  L.R.A.1916B  1010 

9.  See    Irrigation,    vol.    p.    462;  and  note;  State  v.  Twin  Falls  Canal 
Mikes,  vol.  18,  p.  1148.  Co.,   21   Idaho   410,   1,21   Pac.   1039, 

10.  Combs  v.  Agricultural  Ditch  Co.,  L.R.A.1916F  236. 

17  Colo.  146,  28  Pac.  966,  31  A.  S.  R.  14.  U.  S.  v.  Bennett,  207  Fed.  524, 
275.  125  C.  C.  A.  186,  L.R.A.1916B  1010 

Notes:   60   A.   S.  R.   808  {   L.R.A.  and  note. 
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right  to  all  the  unappropriated  waters  of  the  stream.11  So,  one  who 
has  the  prior  right  to  the  use  of  water  from  a  stream  for  irrigation 
cannot  change  the  method  of  diverting  the  water  90  as  materially  to 
increase  the  waste  to  the  injury  of  a  subsequent  appropriator.16  Fur- 
thermore, an  appropriates  may  be  compelled  to  keep  his  flumes  and 
ditches  in  good  repair,  so  as  to  prevent  any  unnecessary  waste,  but 
where  ditches  and  flumes  are  the  useful  and  ordinary  means  of  divert- 
ing water- parties  who  have  made  their  appropriations  by  such  means 
cannot  be  compelled  to  substitute  iron  pipes.17 

Character  and  Enjoyment  of  Right;  Actions 

186.  Character  of  Right  Generally. — The  right  of  a  prior  appro- 
priator  to  the  use  of  the  water  of  a  stream  in  the  absence  of  statutory  or 
constitutional  provisions  existing  at  the  time  of  its  acquisition  qualify- 
ing it,  is  a  property  right  of  which  he  cannot  be  deprived  without  com- 
pensation,18 and  which  is  subject  to  sale  and  transfer.19  It  has  been 
held,  however,  that  a  right  by  prior  appropriation  has  regard  to  the 
quantum  of  water  withdrawn  from  a  stream,  and  not  to  the  quantum 
of  fall.80  And  while  a  prior  appropriator  of  the  water  of  a  natural 
stream  secures  a  property  right  therein,  he  does  not  acquire  title  to  the 
running  water,  except,  it  may  be,  to  such  quantity  as  shall,  from  time 
to  time,  have  been  lawfully  diverted  and  after  diversion  may  be  run- 
ning in  his  ditch  or  lateral.1  One  appropriating  and  transporting 
water  for  sale  to  the  public  does  not  become  the  proprietor  of  the  wa^r 
diverted,  though  he  acquires  certain  peculiar  rights  therein.  The  pub- 
lic are  still  entitled  to  its  use  upon  paying  reasonable  compensation 
therefor,  and  an  attempt  to  use  his  monopoly  for  the  purpose  of  coerc- 
ing compliance  with  unreasonable  and  exorbitant  demands  lays  the 
foundation  for  judicial  interference  and  regulation.*    A  party  entitled 

15.  Note:  L.R.A.1916B  1017.  Pae.  1032,  36  A.  S.  R.  269.    And  see 

16.  Notes:  17  UELA.(N.S.)  329;  snpr%  par.  145,  and  Ibmgation,  vol. 
L.R.A.1916B  1016.  15,  p.  464. 

17.  Notes:  60  A.  S.  R.  809;  30  20.  McCalmont  v.  Whitaker,  3 
L.RA.  674:  L.RA.1916B  1017.  Rawle  (Fa.)  84,  23  Am.  Dee.  102. 

18.  San  Jose  Land,  etc.,  Co.  v.  San  1.  Wheeler  v.  Northern  Colorado  Ir- 
Jose  Ranch  Co.,  189  U.  S.  177,  23  ligation  Co.,  10  Colo.  582,  17  Pac. 
S.  Ct  487,  47  U.  S.  (L.  ed.)  765;  487, 3  A.  S.  R.  603 ;  Saint  v.  Guerrerio, 
Strickler  v.  Colorado  Springs,  16  Colo.  17  Colo.  448,  30  Pac.  335,  31  A.  S.  R. 
61,  26  Pac.  313,  25  A.  S.  R.  245;  Ft  320;  Farm  Invest.  Co.  v.  Carpenter, 
Morgan  Land,  etc.,  Co.  v.  South  Piatt  9  Wyo.  110,  61  Pac.  258,  87  A.  S.  R. 
Ditch  Co.,  18  Colo.  1,  30  Pac.  1032,  918,  50  L.R.A.  747;  Johnston  v.  Little 
36  A.  S.  R.  259;  Salt  Lake  City  v.  Salt  Horse  Creek  Irrigation  Co.,  13  Wvo. 
Lake  City  Water,  etc.,  Co.,  24  Utah  208,  70  Pao.  22,  110  A.  S.  R.  986,  70 
249,  67  Pac.  672,  61  L.RA.  648;  Cole  L.R.A.  341.  And  see  Irrigation,  voL 
v.  Richards  Irrigation,  27  Utah  205,  15,  p.  464, 

75  Pac.  376,  101  A.  S.  R.  962.  2.  Wheeler  v.  Northern  Colorado  It- 

19.  Ft.  Morgan  Land,  etc.,  Co.  v.  rigation  Co.,  10  Colo.  582,  17  Pac.  487, 
South  Platte  Ditch  Co.,  18  Colo.  1,  30  3  A.  S.  R.  603. 
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to  the  prior  right  to  use  the  water  of  a  stream  cannot  identify  certain . 
specific  water  as  his  while  running  in  the  stream,  unless  he  can  show 
that  he  is  entitled  to  all  of  such  water.  So  long  as  he  is  able  to  secure 
the  full  amount  of  water  to  which  he  is  entitled,  he  cannot  complain 
that  some  other  person,  higher  up  the  stream,  is  diverting  its  waters.51 
The  right  of  an  appropriator  to  take  water  from  or  over  the  land  of  an- 
other is  in  the  nature  of  an#easement  in  gross,  which  may  or  may  not 
be  annexed  or  attached  to  land  on  which  the  water  is  used  as  an  appur- 
tenance thereto,  and  ordinarily  one  who  asserts  that  a  water  right  and 
ditch  are  appurtenant  to  certain  lands  has  the  burden  of  proving  that 
they  are  appurtenances,  and  must  connect  himself  with  the  title  of  the 
prior  appropriator.4 

187.  Enjoyment  and  Protection.— Generally  speaking,  an  appro- 
priator of  water  is  entitled,  as  against  all  subsequent  claimants,  to  the 
exclusive  use  of  the  water  to  the  extent  of  his  appropriation,  without 
diminution  or  material  alteration  in  quantity  or  quality,  and  will,  to 
that  extent,  be  protected  against  subsequent  claimants,  above  and 
below,  and  may  have  all  legal  remedies  for  an  invasion  of  his  rights.5 
He  has  a  right  to  have  the  stream  flow  substantially  as  it  did  when  he 
located,  in  the  absence  of  natural  changes.*  If  the  waters  of  a  nat- 
ural stream  have  been  appropriated  according  to  law,  and  put  to  a 
beneficial  use,  the  rights  thus  acquired  carry  with  them  an  interest  in 
the  stream  from  the  points  where  the  waters  are  diverted  to  the  source 
from  which  the  supply  is  obtained,  and  any  interference  with  the 
stream  by  a  person  having  no  interest  therein^  to  the  damage  of  the 
appropriator,  is  unlawful  and  actionable.7  Water  from  tributaries  of 
a  natural  stream  cannot  be  appropriated  to  the  injury  of  prior  appro- 
priations from  the  main  stream.8  This  is  true  also  of  the  waters  of 
lakes  and  ponds  which  constitute  the  source  of  a  stream  from  which 

«  * 

3.  Saint  v.  Guerrerio,  17  Colo.  448>  6.  Lobdell  v.  Simpson,  2  Nev.  274, 
30  Pac.  335,  31  A.  S.  B.  320;  Salt  90  Am.  Dec.  537.     , 

Lake  City  v.  Salt  Lake  City  Water       Note:  43  Am.  Dec.  282. 

etc,  Co.,  24  Utah  249,  67  Pac  672,  61      7.  Bruening  v.  Door,  23  Colo.  195, 

L JUL.  648.  47  Pac  29<L  35  L.R. A.  640 ;  Herriman 

4.  Smith  v.  Denniff,  24  Mont.  20,  60  ^^i0*?0/  v;  Jutt?fi^ld  MS^  et£? 
Pac.  398,  81  A.  S.  B.  408,  50  L.R.A.  J*?  AWa5>  nf  '  5£-  ?aC;  5?7'.  51 
£L  Generally  as  to  the  method  of  gft»>  ^^t^.^ 
transferring  a  water  light  and  its  con-  ^01  A   S   B.  962 

veyance  as  appurtenant  to  land,  see      8   Vineland  Irrigation  Dist.  v.  A*u- 
Irrioatio^  vol.  15,  p.^ 464  et  seq.  te  irrigation  Co.,  126  CaL  486,  58  Pac 

«  6'  ~S?  V;^0bflfl0i?'  %  *?"*•  }7h*Z  1057>  46  ^B^.  820 ;  Strickler  v.  Colo- 

Pac  770,  119  A.  S.  B.  852;  Lobdell  rado  Springs,  16  Colo.  61,  26  Pac  313, 

v.  Simpson,  2  Nev.  274>  90  Am.  Dec  25  A.  S.  B.  245;  Parmers,  Independ- 

537.  ent  Diteh   Co.   v.  Agricultural  Ditch 

Notes:  43  Am.  Dec  282;  90  Am.  Co.,  22  Colo.  513,  45  Pac  444,  56  A. 

Dec  54L  S.  B.  149. 
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an  appropriation  is  made.9  What  diminution  of  quantity  or  deteriora- 
tion in  quality  will  constitute  an  evasion  of  the  rights  of  the  first 
appropriator,  will  depend  upon  the  special  circumstances  of  each  case ; 
and  in  controversies  between  him  and  parties  subsequently  claiming 
the  water,  the  question  for  determination  is  whether  his  use  and 
enjoyment  of  the  water  to  the  extent  of  the  original  appropriation  has 
been  impaired  by  the  acts  of  the  other  parties.10  For  example,  if 
other  parties  corrupt  the  water  to  an  unreasonable  extent,  so  as  to  unfit 
it  for  his  use,  an  appropriator  may  sue  therefor,  but  it  has  been  held 
that  he  cannot  complain  of  a  reasonable  use  of  the  water  above  him 
for  mining  purposes,  though  the  water  is  somewhat  deteriorated.11 

188.  Limitations  on  Rights;  Removal  of  Obstructions;  Repair  of 
Ditch. — A  prior  appropriator  may  insist  that  the  water  remain  in  the 
stream  from  which  he  has  a  right  of  appropriation  only  so  long  as 
any  useful  quantity  would  reach  his  point  of  diversion,  and  where  it 
is  shown  that  water  used  by  a  junior  appropriator  for  a  beneficial  pur- 
pose would,  if  not  so  used  by  him,  sink  before  reaching  the  point  of 
diversion  of  the  prior  appropriator,  the  latter  is  not  merely  by  reason 
of  his  prior  claim  entitled  to  an  injunction  to  compel  the  junior  appro- 
priator to  allow  the  water  to  remain  in  the  stream.12  So  water  may  be 
lawfully  diverted,  if  returned  to  its  original  channel  without  material 
diminution  in  quantity  or  quality,  and  at  a  point  above  the  place 
where  the  original  appropriator  has  use  for  it.  In  such  a  case,  the  first 
appropriator  has  no  cause  of  action  against  the  diverter.18  While  the 
appropriator's  ditch  is  in  course  of  construction,  he  cannot  complain  of 
a  use  of  the  water  by  other  parties,  for  it  is  no  injury  to  him.1*  In 
some  jurisdictions  it  is  held  that  the  appropriator  has  the  right  to 
enter  the  bed  of  the  stream  above  his  ditch  and  remove  sediment  or 
obstruction  which  may  have  changed  or  obstructed  the  course  of  the 
current  so  as  to  prevent  it  from  entering  his  ditch.  But  the  most  rea- 
sonable mode  of  effecting  the  object  must  be  adopted,  and  it  must  be 
done  in  such  a  manner  as  to  occasion  as  little  damage  as  possible  to  the 
owner  of  the  adjoining  premises.16  Certainly  the  appropriator  has 
no  right  to  make  any  change  that  will  injure  the  subsequent  appro- 
priator.16 An  appropriator  who  owns  a  ditch  across  lands  owned  by 
another  person  has  the  right  to  enter  on  such  lands  to  clean  and 
repair  the  ditch.17  •     *•    • 

9.  Cole  v.  Richards  Irrigation  Co.,  v.  Crary,  25  Cal.  504,  85  Am.  Dec.  145. 
27  Utah  205,  75  Pac.  376, 101  A.  S.  R.  14.  Notes:  43  Am.  Dec.  281;  60  A. 
962.  S.  R.  811. 

10.  Atchison  v.  Peterson,  20  Wall.       15.  Note :  30  L.R.A.  674. 

507,  22  U.  S.  (L.  ed.)  414;  Hewitt  v.  16.  Lobdell  v.  Simpson,  2  Nev.  274, 

Story,  64  Fed.  510,  29   U.   S.   App.  90  Am.  Dec.  537. 

155,  12  C.  C.  A.  250,  30  L.R.A.  265.  17.  McGuire  v.  Brown,  106  Cal.  660, 

11.  Note:  43  Am,  Dec.  282.  39  Pac.  1060,  30  L.R.A.  384;  Carson 

12.  Note:  30  Lit.A.  674.  v.Qentner,  33  Ore.  512,  52  Pac.  506, 

13.  Yankee  Jim's  Union  Water  Co.  43  L.R.A.  130  and  note. 
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189.  Change  of  Use. — The  appropriator  of  water  is  not  limited  in 
its  application  to  that  use  for  which  he  made  the  appropriation.  On 
the  contrary  he  may  apply  the  water  to  any  beneficial  use  that  he 
chooses,  and  in  changing  from  one  use  to  another  he  does  not  in  any 
way  lessen  his  rights  or  forfeit  his  priority  as  an  appropriator.18  If  this 
were  not  true,  a  change  of  circumstances  by  which  the  use  of  the  water 
for  the  purposes  first  contemplated  would  no  longer  be  profitable  would 
result  in  a  practical  destruction  of  the  appropriator's  interest  therein, 
and  in  a  loss  by  him  of  all  the  water  and  of  the  appliances  by  which  it 
had  been  diverted,  however  valuable,  as  where  the  chief,  and  perhaps 
the  only,  purpose  at  first  contemplated  was  the  use  of  the  water  for 
mining,  and  the  mines  in  which  it  was  used  have  proved  unprofitable 
or  become  exhausted.  Nor  is  there  any  necessity  for  the  appropriator 
to  show  that  the  use  originally  contemplated  has  become  impracticable 
or  unprofitable.  The  appropriation  having  become  perfect  by  the 
diversion  of  the  water  and  its  application  to  a  useful  purpose,  the 
appropriator  and  his  successors  in  interest  acquire  the  right  to  use  the 
water  thus  actually  appropriated,  either  for  the  purpose  originally  con- 
templated or  .for  any  other  lawful  purpose.19  The  appropriator  can- 
not, however,  make  a  change  of  use  an  excuse  for  enlarging  his 
appropriation  to  the  injury  of  others.20  Thus,  persons  who  have  ap- 
propriated the  water  for  a  mill  cannot  after  other  persons  have  appro- 
priated what  flows  past  the  mill  change  the  use  so  as  to  consume  all  the 
water.1 

190.  Change  of  Point  of  Diversion  or  Application. — A  prior  appro- 
priator of  water  from  a  stream  may  change  the  point  of  diversion  and 
the  place  of  use,  without  affecting  his  right  of  priority,  so  long  as  the 
rights  of  others  are  not  thereby  injuriously  affected.2  When  two  per- 
sons act  together  in  appropriating  water  and  in  constructing  a  diteh, 
under  an  agreement  that  each  is  to  have  one-half  of  the  water  and 
apply  his  half  to  his  separate  estate  and  land,  they  are  not  tenants  in 
oommon  in  the  water  right,  and  either  may  change  his  place  of  use 
or  point  of  diversion,  if  the  change  does  not  damage  or  infringe  the 
right  of  the  other.*  It  has,  however,  been  held  that  the  appropriation 
of  a  portion  of  the  water  of  a  stream,  and  its  diversion  by  means  of  a 
dam  and  ditch  sufficient  for  the  appropriator's  purpose  in  the  natural 
condition  of  the  stream  as  it  then  existed,  does  not  necessarily  give 

18.  Davis  v.  Gale,  32  Cal.  26,  91  Am.  1.  Cache  La  Poudre  Reservoir  Co. 
Dec.  554;  Wimer  v.  Simmons,  27  Ore.  v.  Water  Supply,  etc.,  Co.,  25  Colo. 
1,  39  Pac.  6,  50  A.  S.  R.  685.  9*  'Tgl  'H   S  T  U  'I8€  "d  £9  *I9T 

Notes:  60  A.  S.  R.  813;  30  L.R.A.  L.R.A.  175. 
384,  390 ;  10  Enp.  Rul.  Cas.  305.  Note :  30  L.R>  A.  387. 

19.  Note:  60  A.  S.  R.  813.  2.  See  Irrigation,  vol.  15,  p.  467; 

20.  Smith  v.  Duff,  39  Mont.  382, 102  Mines,  vol.  18,  p.  1147. 

Ta<\  984,  133  A.  S.  R.  587.  3.  Telluride  v.  Davis,  33  Colo.  355y 

Note:  60  A.  S.  R.  814.  80  Pac.  1051,  108  A.  S.  R.  101. 
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the  appropriator  the  right  to  raise  the  dam  higher,  as  occasion  might 
require,  to  obviate  obstructions  to  its  use  in  the  manner  of  the  original 
appropriation,  occasioned  by  physical  changes  in  the  condition  of 
the  stream  not  anticipated,  arising  from  natural  or  artificial  causes.4 
And  a  subsequent  appropriator  of  the  subsurface  flow  of  a  river,  who 
obtains  water  by  a  tunnel  which  does  not  impair  any  rights  to  the 
surface  flow,  may  insist  that  a  prior  appropriator  of  the  surface  flow 
shall  not  change  his  place  of  diversion  so  as  to  prevent  the  surface  flow 
from  passing  the  head  of  the  tunnel.  A  consolidation  of  the  rights  of 
a  prior  appropriator  of  the  surface  flow  of  a  river  with  the  rights  of  a 
subsequent  appropriator  of  a  subterranean  flow  will  not  justify  the 
ignoring  of  the  intervening  rights  of  another  appropriator  of  the  sub- 
surface flow.*  The  prior  appropriator  of  water  has  no  right  to  enter 
upon  the  homestead  claim  of  a  settler  for  the  purpose  of  materially 
changing  the  point  of  diversion  and  constructing  new  waterways 
through  the  land,  although  the  settler  has  not  made  final  proof  of  resi- 
dence and  cultivation  or  obtained  a  patent  to  the  land,  but  has  made 
an  entry,  and  has  actual  possession.6  Even  where  a  statute  gives  the 
right  to  enter  private  land  he  cannot  make  a  change  arbitrarily,  but 
only  when  required  to  enable  him  to  take  the  amount  of  water  to 
which  he  is  entitled,  and  then  only  when  others  are  not  injured  by  the 
change.7 

191.  Actions. — As  a  general  rule  an  appropriator  of  water  is  enti- 
tled to  all  legal  remedies  to  protect  his  rights.8  An  injunction  may  be 
granted  to  protect  the  rights  of  an  appropriator  of  water  against  its 
wrongful  diversion  by  others,*  subject  to  the  considerations  that  ordi- 
narily govern  the  allowance  of  injunctions.10  A  party  who  is  entitled, 
by  right  of  prior  appropriation,  to  the  use  of  the  water  from  a  natural 
stream  is  entitled  to  have  such  priority  protected  against  the  acts  of 
junior  appropriators  to  his  injury,  whether  such  acts  are  joint  or  sev- 
eral, and  for  that  purpose  he  is  entitled,  if  necessary,  to  join  them  all 
as  defendants  in  one  action.11  What  diminution  of  quantity,  or 
deterioration  in  cfuality,  will  constitute  an  invasion  of  the  righto  of 
the  first  appropriator  of  water  will  depend  upon  the  special  circum- 
stances of  each  case,  considered  with  reference  to  the  uses  to  which  the 
water  is  applied.  A  slight  deterioration  in  quality  might  render  the 
water  unfit  for  drink  or  domestic  purposes,  while  it  would  sensibly 

4.  Nevada  Water  Co.  v.  Powell,  34  9.  Atchison  v.  Peterson,  20  Wall. 
Cal.  109,  91  Am.  Dec.  685.  507,  22  U.  S.  (L.  ed.)  414;  Vineland 

5.  Vineland  Irrigation  Dist.  v.  As-  Irrigation  Dist.  v.  Asnsa  Irrigation 
usa  Irrigation  Co.,  126  CaL  486,  58  Co.,  126  Cal.  486,  58  Pac.  1057,  46 
Pac.  *1057,  46  LJ&.A.  820.  L.R.  A.  820 ;  Willey  v.  Decker,  11  Wyo. 

6.  McOuire  v.  Brown,  106  CaL  660,  496,  73  Pac.  210, 100  A.  S.  R.  939. 

39  Pac.  1060,  30  L.R.A.  384.  10.  Atchison  v.  Peterson,  20  Wall. 

7.  Hargrove  v.  Cook,  108  Cal.  72,  41  507,  22  U.  S.  (L.  ed.)  414. 

Pac.  18,  30  L.R.A.  390.  11.  Saint  v.  Guerrerio,  17  Colo.  448, 

8.  Note:  43  Am.  Dec.  282.  30  Pac.  335,  31  A.  S.  R.  320. 
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impair  its  value  far  mining  or  irrigation.  In  all  controversies,  there- 
fore, between  him  and  parties  subsequently  claiming  the  water,  the 
question  for  determination  is  necessarily  whether  his  use  and  enjoy- 
ment of  the  water  to  the  extent  of  his  original  appropriation  have  been 
impaired  by  the  acts  of  the  defendant.11  The  prior  locator  of  a  min- 
ing claim  on  the  bank  of  a  stream  has  the  right  to  the  use  of  the  bed 
of  the  stream  for  the  purpose  of  fluming  or  working  his  claim,  and 
may  recover  damages  for  the  obstruction  of  such  right  by  parties  who 
subsequently  erect  dams  or  embankments  upon  the  stream,  by  reason 
of  which  lie  is  hindered  from  working  his  claim  by  flumes  or  other 
necessary  means  or  appliances.11  An  averment  in  a  complaint  that 
the  plaintiff  has  a  priority  to  the  use  of  the  water  of  a  natural  stream 
is  an  averment  of  a  legal  conclusion,  and  if  the  complaint  fails  to  state 
the  facts  upon  which  priority  rests,  to  wit,  the  diversion  of  the  water 
and  its  application  to  a  beneficial  use,  it  is  insufficient  on  demurrer, 
under  a  statute  which  requires  the  facts  to  be  stated.14  A  decree 
awarding  an  appropriator  a  certain  quantity  of  water  from  a  stream 
becomes  operative  immediately,  without  further  order  or  execution, 
and  the  reversal  of  a  judgment  awarding  an  appropriator  a  certain 
number  of  inches  of  .water  from  a  stream  does  not,  where  no  stay  of 
proceedings  is  secured  on  appeal,  require  him  to  make  compensation  to 
other  claimants  in  tort  for  the  injury  caused  by  the  use  by  him,  pend- 
ing the  appeal,  of  the  quantity  awarded  him.15  In  an  action  involv- 
ing a  contest  between  water  appropriates  as  to  priority  of  right  to  the 
use  of  water,  the  court  may  determine  who  is  entitled  to  a  right  of  way 
for  the  carriage  of  water  through  a  ditch  already  constructed,  although 
the  action  is  not  brought  to  condemn  a  right  of  way  under  the  act  of 
eminent  domain.19  In  an  action  by  a  prior  appropriator  of  water 
against  subsequent  appropriators  who  have  wrongfully  diverted  water 
from  him,  it  is  no  defense  that  others  junior  in  point  of  time  to  the 
defendants  may  have  diverted  water  which,  if  allowed  to  flow  down  the 
stream,  would  have  supplied  the  needs  of  both  the  plaintiff  and  the 
defendants,  or  that  a  considerable  volume  of  such  waters  would  be  lost 
through  percolation  before  they  reached  the  plaintiff's  ditches.17 

Abandonment 

192.  In  General;  Effect. — Unquestionably,  a  water  right  acquired 
by  appropriation  may  be  lost  by  abandonment,  whether  the  right  was 

12.  Atchison  v.  Peterson,  20  Wall.  15.-  Porter  v.  SmaU,  62  Ore.  574, 120 
607,  22  U.  S.  (L.  ed.)  414;  Hewitt  v.  Pac.  393,  124  Pac.  649,  Ann.  Cas> 
Story,  64  Fed.  510,  29  U.  S.  App.  155,  1914C  536,  40  L.R.A.(N.S.)  1197. 

12  €.  C.  A.  250,  30  L.R.A.  265.  16.  Saint  v.  Guerrerio,  17  Colo.  448, 

13.  Sims  v.  Smith,  7  Cal.  148,  68  30  Pac.  335,  31  A.  S.  R.  320. 

Am.  Dec.  233.  17.  Lower    Latham    Ditch    Co.    v. 

14.  Farmers'  High  Line  Canal,  etc.,  Louden  Irrigation  Canal  Co.,  27  Colo. 
Co.  v.  Southworth,  13  Colo.  Ill,  21  267,  60  Pac  629,  83  A.  S.  R.  80. 
Pac.  1028, 4  L.R.A.  767. 
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acquired  in  public  or  private  lands.18  An  abandonment  will  not, 
however,  be  decreed  for  trivial  matters,  so  long  as  thcappropriator  in 
good  faith  intends  to  retain  his  claim,  and  manifests  that  intention  by 
use  of  the  water  or  preparations  to  use  it;  there 'can  be  no  abandonment 
of  a  water  right  without  an  intent  to  abandon,  and  a  relinquishment 
of  the  right.  The  mere  intention  to  abandon,  not  coupled  with  a  giv- 
ing up  of  possession  and, cessation  of  user,  is  not  sufficient,  nor  will 
nonuser  alone  without  intention  to  abandon  be  held  to  amount  to 
abandonment.19  Suspension  of  work  on  the  ditch  for  a  limited  time 
is  not  an  abandonment.80  And  where  a  person  gains  a  right  in  one 
appropriation  of  water  for  irrigation  purposes  as  a  tenant  in  common, 
and  then  proceeds  with  reasonable  diligence  to  get  his  land  under  cul- 
tivation, the  mere  fact  that  for  the  land  tilled  he  utilizes  water  from 
another  stream  which  is  more  convenient  and  continues  to  do  so  for 
several  years  until  all  the  land  near  the  other  stream  is  under  cultiva- 
tion, when  he  immediately  proceeds  to  utilize  the  water  of  the  first 
appropriation  for  the  remainder  of  the  land,  Will  not  constitute  aban- 
donment of  the  rights  to  that  water.1  .  On  the  other  hand  an.  appro- 
priate will  not  be  "permitted  to  retain  a  claim  which  he  neither  uses 
nor  intends  to  use,  merely  for  the  purpose  of  preventing  others  from 
using  it,*  and  the  abandonment  is  complete  when  the  intention  to 
abandon  and  tha  relinquishment  of  possession  unite.  Time  is  not  an 
essential  element  of  abandonment.8  It  has  been  held  that  the  appro- 
priation and  diversion  of  waters  by  the  government  for  use  of  an 
Indian  reservation  are  not  equivalent  to  their  appropriation  and  diver- 
sion by  a  private  individual,  and  when  the  reservation  is  discontinued, 
and  the  lands  which  constituted  it  are  sold  and  patented  by  the  gov- 
ernment to  private  individuals,  they  do  not  acquire  thereby  any  rights 
to  the  water  before  then  so  used  by  the  government.4  When  a  water 
right  is  abandoned,  the  water  becomes  publici  juris,  and  subsequent 
appropriators  are  entitled  to  it  according  to  their  respective  priorities.* 
But  an  abandonment  of  the  use  of  water  from  a  stream  for  mill  pur- 
poses only,  by  which  use  it  is  returned  to  the  stream,  will  not  impair 
the  right  of  an  appropriator  of  the  returned  water  below  the  mill  by 

18.  Hewitt  v.  Story,  64  Fed.  510,  12       1.  Moss  v.  Rose,  27  Ore.  595,  41 
C.  C.  A.  250,  30  L.R.A.  265  and  note;   Pae.  666,  50  A.  S.  R.  743. 

Yankee   Jim's    Union    Water    Co.    v.  Note:  30  L.RJl  266. 

Crary,  25  Cal.  504,  85  Am.  Dec.  145;  2.  Note:  30  L.R.A.  226,  267. 

Wimer  v.  Simmons,  27  Ore.  1,  39  Pac.  S.  Hewitt  v.  Story,  64  Fed.  510,  12 

6,  50  A.  S.  R.  685.  C.  C.  A.  250,  30  L.R.A.  265;  Wimer 

Note:  30  L.R.A.  265.  v.  Simmons,  27  Ore.  1,  39  Pac.  6,  50 

19.  Wimer  v.  Simmons,  27  Ore.  1,  A.  S.  R.  685. 

39  Pac.  6,  50  A.  S.  R.  685.  4.  Nevada  Ditch  Co.  v.  Bennett,  30 

Note :  30  L.R.A.  265.  Ore.  59,  45  Pac.  472,  60  A.  S.  R.  777. 

And  see  Irrigation,  vol.  15,  p.  470       5.  Wimer  v.  Simmons,  27  Ore.  1,  39 

et  seq.  Pac.  6,  50  A.  S.  R.  685. 

20.  Note:  43  Am.  Dec.  28L  Note:  43  Am.  Dec.  281. 
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enlarging  the  righto  of  appropriators  above  the  mill  for  irrigation  pur- 
poses whoee  rights  were  subject  to  those  of  the  mill  owner.6  And  the 
sale  by  a  mill  owner  to  the  owner  of  a  ditch  higher  up  on  the  stream 
does  not  abandon  his  right  as  against  an  appropriates  below  his  mill, 
but  if  the  upper  ditch  owner  permits  the  water  to  flow  down  past  the 
mill,  the  mill  owner  is  entitled  to  use  it.7 

193.  Circumstances  Constituting  Abandonment. — An  intention  to 
abandon  an  appropriation  of  water  may  be  inferred  from  acts  and  dec- 
larations fairly  tending  to  manifest  such  a  purpose.8  Ordinarily,  a 
failure  to  use  water  is  evidence  of  an  intention  to  abandon ;  and  if  con- 
tinued for  an  unreasonable  period.it  creates  a  presumption  of  an  inten- 
tion to  abandon.  This  presumption  is,  however,  not  conclusive,  and 
may  be  overcome  by  other  sufficient  proof.9  And  it  has  been  held  in 
some  cases  that  the  water  rights  secured  by  the  United  States  statutes 
are  rights  belonging  to  real  estate  and  are  not  lost  by  mere  nonuser 
short  of  the  necessary  time  to  acquire  rights  by  adverse  possession,  in 
the  absence  of  any  act  showing  an  intention  to  surrender  and  forsake 
the  right.10  Abandonment  of  an  appropriation  of  water  does  not  result 
from  a  change  in  the  mode  of  diversion  and  the  abandonment  of  the 
ditches  by  which  the  diversion  was  first  made  and  the  use  of  others  in 
place  thereof.11  Ordinarily,  if  water  is  turned  into  a  stream  without 
the  intention  of  recapturing  it,  it  is  abandoned  and  becomes  publici 
juris  and  belongs  to  the  one  having  the  prior  right  of  appropriation 
to  it.12  But  turning  water  into  a  natural  watercourse  for  the  purpose  of 
conducting  it  to  the  place  of  use  is  not  an  abandonment  of  it,  and  it 
may  be  taken  out  of  the  stream  at  that  point  if  the  quantity  of  natural 
water  of  the  stream  is  not  thereby  diminished  to  the  injury  of  prior 
appropriators  of  it.ls  A  water  right  is  not  abandoned  by  the  execu- 
tion of  a  mortgage  thereof  by  the  owner  in  connection  with  a  mort- 
gage upon  the  land  upon  which  the  water  is  used,  although  the  mort- 
gage is  void  as  to  the  land  because  the  mortgagor  has  no  title  to  it. 
Such  an  act  is  one  of  ownership  entirely  inconsistent  with  an  inten- 
tion to  abandon.14 

6.  Cache  La  Poudre  Co.  v.  Water  Mont.  484*  37  Pac.  5,  43  A.  S.  R.  652. 
Supply,  etc.,  Co.,  25  Colo.  161,  53  12.  Eddy  v.  Simpson,  3  Cal.  249,  58 
Pac.  331,  71  A.  S.  R.  131,  46  L.R.A.  Am.  Dec.  408;  Davis  v.  Gale,  32  Cal. 
175.  26, 91  Am.  Ijec.  554.                              • 

7.  Note:  30  L.R.A.  267.  Notes:  43  Am.  Dec.  281;  30  L.R.A. 

8.  Davis  v.  Gale,  32  Cal.  26,  91  Am.  265. 

Dec.  554;  Wimer  v.  Simmons,  27  Ore.  13.  Butte  Canal,  etc.,*  Co.  v.  Vaughn, 

1,  39  Pac.  6,  50  A.  S.  R.  685.  11  Cal.  143,  70  Am.  Dec.  769. 

Note :   30  L.R.A.  266.  Notes :  43  Am.  Dec.  281 ;  30  L.R.A. 

9.  Note:   30  L.R.A.  266.  265. 

10.  Notes:  43  Am.  Dec.  281;  30  14.  Smith  v.  Denniff,  23  Mont.  «5, 
L.R.A.  266.  57  Pac.  557,  50  L.R.A.  737. 

11.  Kleinschmidt     v.     Greiser,     14 
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194.  Abandonment  in  Part,  or  in  Favor  of  Another;  Revival  of 
Right. — An  abandonment  may  be  either  total  or  partial.  Thus,  though 
an  appropriates  of  water  at  the  time  of  his  initial  steps  towards  appro- 
priation owns  lands  for  the  irrigation  of  which  the  water  is  neces- 
sary, and  intends  to  apply  it  to  that  purpose,  if,  after  placing  part 
of  his  lands  in  a  condition  for  irrigation,  he  ceases  further  to  improve 
them,  and  permits  some  of  the  cultivated  parts  to  become  unfit  for  that 
purpose,  he  becomes,  as  against  subsequent  appropriators,  entitled  to  so 
much  water  only  as  is  sufficient  to  irrigate  the  part  which  he  has  culti- 
vated.1* This  is  true  despite  the  fact  that  ordinarily  a  user  will  preclude 
the  existence  of  an  abandonment.  Abandonment  is  a  matter  of  inten- 
tion, and  there  is  no  such  thing  as  abandonment  to  a  particular  person 
or  for  a  consideration.  A  conveyance,  by  an  instrument  in  writing  suf- 
ficient for  that  purpose,  of  the  usufruct  of  the  water  for  a  valuable  con- 
sideration, is  clearly  not  an  abandonment.  It  has,  however,  been  held 
that  the  attempt  to  convey  a  water  right  by  an  imperfect  deed  operates 
as  an  abandonment  of  the  title  obtained  by  appropriation  thereof.16 
The  sale  of  an  appropriator's  right  to  use  water  made  after  abandon- 
ment of  the  right  will  not  revive  to  the  grantee  his  grantor's  prior 
right.17  Rights  in  a  ditch  location  lost  by  nonuser  cannot  be  re- 
asserted so  as  to  acquire  any  right  therein,  except  by  continued  and 
adverse  use  for  the  statutory  period  of  prescription  or  by  a  new  and 
valid  appropriation.18 

XIV.  Prescription 

'  In  General 

195.  Rule  Stated. — While  expressions  are  sometimes  found  that, 
strictly  speaking,  title  to  water  cannot  be  acquired  by  prescription,  it 
is  undoubtedly  true  that  regardless  of  the  technical  applicability  of 
that  term  to  the  acquisition  of  title  to  water  or  land  connected  there- 
with resulting  from  its  continuous  and  adverse  use,  there  is  at  least  no 
doubt  that  tifie  to  a  water  right  may  be  lost  by  one  person  and  gained 
by  another  through  such  use.19  Furthermore,  the  word  "prescription" 
is  usually  employed  in  connection  with  this  change  of  title.*0  Thus, 
a  right  acquired  by  appropriation  may  be  lost  by  the  adverse  posses- 

.    15.  Notes:   60   A.    S.  R.  812;   30  136  la.  621,  111  N.  W.  1016, 12  LJLA. 

L.R.A.  267.  (N.S.)    1073;    Swan    v.    Munch,    65 

16.  JJote:  30  L.R.A.  265,  267.  Minn.  500,  67  N.  W.  1022,  60  A.  S. 

17.  Davis  v,  Gale,  32  CaL  26,  91  R.  491,  35  L.R.A.  743;  Wimer  v.  Sim- 
Am.  Dec  554.  mons,  27  Ore.  1,  39  Pac.  6,  50  A.  S.  R* 

18.  Hewitt  v.   Story,  64  Fed.  510,  685;  Strickler  v.  Todd,  10  Serg.  &  R. 
12  C.  C.  A.  250,  30  L.R.A.  265.       •  (Pa.)  63,  13  Am.  Dee.  649. 

19.  Yankee  Jim's  Union  Water  Co.  Note:  93  A.  S.  R.  712. 

v.  Crary,  25  Cal.  504,  85  Am.  Dec.       20.  Note:   93  A.   S.  R.   712.     See 
145;  Marshall  Ice  Co.  v.  La  Plant,  infra,  par.  203. 
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sion  of  another.1  In  fact,  differences  between  the  application  of  the 
doctrine  of  prescription  or  adverse  possession  to  water  and  its  applica- 
tion to  lands  and  other  property  arise  solely  from  the  nature  of  the , 
title  to  water  or  to  its  use,  and  to  the  consequent  fact  that  a  person 
himself  entitled  to  such  a  use  may  not  be  damnified  under  certain  cir- 
cumstances by  its  use  by  another  not  entitled  thereto,  and  may  hence 
have  no  right  of  action  against  him,  and  therefore  may  not  be  held 
barred  by  delay  in  proceeding  to  commence  an  action  which,  if  com- 
menced, he  could  not  maintain.1  And  an  adverse  holding  of  land 
and  of  an  easement  constituting  the  use  of  water  are  exactly  parallel, 
so  far  as  the  similarity  of  the  property  will  admit.8  Application  to 
the  owner  of  a  servient  tenement  for  a  grant  of  the  right  to  use  water, 
if  made  within  the  period  of  limitations,  is  evidence  of  an  admission 
that  the  applicant  had  no  title  to  such  use  by  adverse  possession.  It  is 
otherwise,  though,  if  such  an  application  is  made  after  adverse  user  for 
the  prescriptive  period.4  By  claiming  a  prescriptive  right  to  flood 
another's  land  by  virtue  of  acts  of  strangers  in  turning  the  water  from 
a  stream,  a  person  makes  those  acts  his  own,  and  is  bound  thereby  as 
against  the  claim  that  he  is  not  responsible  for  the  change,  and  that 
therefore,  as  against  him,  the  one  on  whose  land  the  water  is  thrown 
has  no  right  to  embank  against  it6 

196*  Percolating  Waters. — As  a  general  proposition  percolating 
waters  are  regarded  as  part  of  the  lands  in  which  they  may  be  found, 
and  the  title  to  them  while  there  is  not  affected  otherwise  than  by 
affecting  the  title  to  the  land.9  Thus,  while  the  owner  of  land  may  by 
a  well,  reservoir,  or  other  excavation  cause  the  waters  percolating 
through  his  neighbor's  land.to  gather  or  flow  therein,  and  may  there 
make  usq  of  them  so  that  they  promote  his  convenience  or  add  to  the 
value  of  his  land,  he  does  not  acquire  any  right  to  have  the  waters  con- 
tinue to  gather  or  flow  in  that  manner.  His  neighbor  has  the  unre- 
stricted right  at  any  time,  by  some  excavation  or  other  work  on  his 
land,  to  impair  or  wholly  prevent  that  flow  or  gathering.7  Further- 
more, it  has  been  held  that  there  is  no  distinction  between  ordinary 
percolations  and  subterranean  currents  or  streams,  so  far  as  the  right 
of  a  landowner  to  dig  a  well  on  his  own  land  is  concerned,  and  that 
whenever  the  stream  is  so  hidden  in  the  earth  that  its  course  is  not  dis- 
coverable from,  the  surface,  there  can  be  no  such  thing  os  a  prescript 

1.  Yankee  Jim's  Union  Water  Go.       5.  Wills  v.  Babb,  222  111.  95,  78 
v.  Crary,  25  Cal.  604*  85  Am.  Dec  N.  E.  42,  6  L.R.A.(N.S.)  136. 

145.  6.  Swett  v.  Cutts,  50  N.  H.  439,  9 

2.  Note:  93  A.  S.  R.  712.  Am.  Rep.  276  and  note. 
S.  Oregon    Constr.     Cp.    v.    Allen       Note :  93  A.  S.  R.  7lfc. 

Ditch  Co.,  41  Ore.  209,  69  Pac  455,       7.  Roath  v.  Driscoil,  20  Conn.  533, 
93  A.  S.  R.  701,  •  52  Am.  Dec.  352  and  note. 

4.  Watkins  v.  Peck,  13  N.  H.  360,       Notes:  93  A.  S.  R.  712;  4  Ann.  Cas. 
40  Am.  Dec.  156.  830.    See  infra,  par.  203. 
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tion  in  favor  of  an  adjoining  owner  to  have  an  uninterrupted  flow  of 
the  stream  through  his  neighbor's  land.8  However,  a  right  to  take 
i  water  from  another's  spring  or  well  may  be  created  by  adverse  use  of 
the  privilege.9  Thus  it  has  been  held  that  one  may  acquire  a  prescrip- 
tive right  to  take  water  for  use  on  his  premises  from  a  spring  located  on 
another's  land,  by  taking  water  in  pails  from  a  roadside  watering 
trough  fed  by  the  spring.10  So  a  county  may  gain  a  prescriptive  right 
to  the  water  from  springs  in  a  highway  by  developing  the  springs, 
gathering  the  water  into  troughs,  and  using  it  for  the  accommodation 
and  convenience  of  the  traveling  public  for  the  prescriptive  period.11 
It  is  no  objection  to  a  prescriptive  right  to  the  use  of  water  from  a 
spring  that  the  use  to  which  the  water  was  put  was  not  always  the  sanoft 
so  long  as  the  extent  and  manner  of  diverting  the  water  remained  sub- 
stantially the  same.19  And  the  mere  fact  that  the  use  begins  with  the 
permission  of  the  owner  of  the  well  or  spring  will  not  defeat  the  pre- 
scriptive right.19 

197.  Statute  Applicable. — It  is  universally  considered  that  the 
statute  controlling  the  acquisition  of  title  to  a  water  right  or  the  right 
to  use  land  in  connection  therewith  by  adverse  possession  is  the  statute 
of  limitations  applicable  to  actions  to  recover  the  possession  of  real 
property,  and  hence  that  the  right  to  water  may  be  acquired  by  ita 
adverse  use  for  the  period  required  to  acquire  title  to  real  property  by 
adverse  possession,  and  that  no  shorter  period  will  suffice  to  create  any 
presumption  of  ownership.1*  Thus  an  artificial  lake  maintained  on 
lands  the  title  of  which  is  in  the  state  does  not  stamp  on  such  lands 
the  same  character  and  trusts  as  if  they  were  covered  by  a  natural  lake, 
unless  the  artificial  lake  is  continued  for  a  time  sufficient  to  make  it  a 
natural  lake  by  prescription.16  Water  is  usually,  but  not  universally, 
an  incident  of  land  or  of  its  use,  or  is  claimed  for  the  benefit  of  land, 

8.  Crescent  Min.  Co.  v.  Silver  King  v.  Crary,  25  Cal.  504,  85   Am.  Dee. 

Min.  Co.,  17  Utah  444,  54  Pac  244,  145 ;  Whitehair  v.  Brown,  80  Kan.  297, 

70  A.  S.  R.  810.  102  Pac.  783,  18  Ann.  Cas.  216;  Rol- 
Note :  4  Ann.   Cas.  830.  iin8  Vk  Blaekden,  112  Me.  459,  92  Atl. 

™9-A?olJS8  !'  Bla£kde^H?  ¥£459^   521>  Ann.  Cas.  1917A  875;  Alcorn  v. 
92  Atl  521,  Ann.  Cas.  1917A  875  and   Sadler,  71  Miss.  634,  14  So.  444,  42 

276,  108  Pac.  608,  30  LRA(NA)    140>  go  Pac.  51,  2  L.R.A.  568;  Wimer 

10i  Corevo  v.  Holman,  82  Vt  34,'  *  f^0^27^  V  P*C'  *'  50 

71  Atl.  718,  137  A.  S,  E.  985.  f '  S«  *\  f^  °^?  ^^J?0'  v* 

11.  Kiser  v.  Douglas  County,  70  fJIenn?\^0C?;'  *°**;.  m>  ?9  P.ac- 
Wash.  242,  126  Pac.  622,  Ann.  Cas.  ~5'  93  A-  S-  R-  701»  Diana  Shooting 
1914B  721,  41  L.R.A.(N.S.)  1066.  Club  v-  Lamoreux,  114  Wis.  44,  89  N. 

12.  Note:  Ann.  Cas.  1917A  882.  W.  880,  91  A.  S.  R.  898. 

13.  Eckerson  v.  Crippen,  110  N.  Y.  Note:  93  A.  S.  R.  713.  % 
585,  18  N.  E.  443,  1  L.R.A.  487.  15.  Diana '  Shooting  Club  v.   Lam- 

Note :  Ann.  Cas.  1917  A  882.  oreux,  114  Wia,  44,  89  N.  W.  880,  91 

14.  Yankee  Jim's  Union  Water  Co.   A.  S.  R.  898. 
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or  its  diversion  is  objected  to  by  one  whose  lands  may  be  diminished  in 
value  thereby,  and  it  is  doubtless  on  these  considerations  that  the  rule 
is  founded.  However,  it  is  not  difficult  to  imagine  a  case  in  which  one 
party  may  insist  that  he  has  acquired,  and  that  his  adversary  has  lost, 
the  right  to  the.  use  of  the  water,  though  neither  claims  any  land,  or 
the  right  to  the  use  of  water  as  appurtenant  to  any  land,  or  that  any 
land  has  been  or  will  be  injured  by  its  continued  diversion  or  appro- 
priation. Apparently,  though,  such  a  case  has  not  as  yet  arisen  and  it 
is  questionable,  should  it  occur,  whether  any  different  rule  would  be 
applied.15  There  is  an  obvious  distinction,  however,  between  the 
right  to  a  water  easement  and  the  right  to  recover  damages  for  its 
wrongful  exercise.  Thus,  in  some  jurisdictions  it  is  the  rule  that  the 
statute  of  limitations  is  notjavailable  to  defeat  an  action  {or  damages 
for  the  flooding  of  land  until  the  right  to  flood  it  has  been  acquired  by 
prescription,  since  every  continuance  of  the  injury  is  a  fresh  nui- 
sance.1* Elsewhere,  however,  this  doctrine  is  repudiated,18  and  it  has 
been  severely  criticised  by  eminent  authority  as  illogical  and  as  a 
mere  arbitrary  rule,  invented  by  the  courts  to  meet  the  necessities  of 
an  apparently  hard  case.19 

198.  Rights  Assertable. — Subject  to  the  limitation  that  no  person 
may  acquire  a  prescriptive  right  to  maintain  a  public  nuisance,  it  is 
true  as  a  general  proposition  that  a  prescriptive  right  may  be  acquired 
to  use  water  in  any  way  in  which  it  is  susceptible  of  use  and  also  to  use 
lands  in  connection  therewith.80  Thus,  the  right  to  maintain  a  dam 
and  flood  lands  of  another  thereby  may  be  acquired  by  prescription  as 
well  as  by  grant.1  So,  the  owner  of  a  dam  may  acquire  by  prescrip- 
tion the  right  to  maintain  flashboards  which  raise  the  water  much 
higher  than  it  would  be  raised  by  the  dam.8  In  like  manner  a  servi- 
tude by  prescription,  charging  property  with  the  payment  of  a  portion 
of  the  expense  of  repairs  to  a  dam  from  which  a  water  power  is  fur- 
nished to  the  premises,  is  created,  where  for  more  than  the  prescriptive 
period  an  annual  contribution  by  the  owner  of  the  servient  estate  has 
been  paid  as  a  duty  and  collected  by  the  other  party  as  a  right*  No 
prescriptive  right  to  the  water  right  can  be  obtained  where  its  exercise 
constitutes  a  public  nuisance.     Thus,  a  prescriptive  right  to  pond 

16.  Note :  93  A.  S.  B.  713.  153,  113  N.  W.  56,  17  Ann.  Cas.  786 ; 

17.  Note:  17  L.R.A.(N.S.)  207  Swan  v.  Munch,  65  Minn.  500,  67  N. 

18.  Roundtree  v.  Brantley, .  34  Ala.  W.  1022,  60  A.  S.  R.  491,  35  L.R.A. 
544,  73  Am.  Dec.  470.  743;  Alcorn  v.  Sadler,  71  Miss.  634, 

Note:  17  L.R.A.(N.S.)  207.  14  So.  444,  42  A.  S.  R.  484. 

19.  Note:  17  L.R.A.(N.S-)  207.  Notes:   59   L.R.A.   838;   35  L.R.A. 

20.  Cary  v.  Daniels,  8  Mete.  (Mass.)    (N.S.)   8&. 

466,  41   Am.   Dec.   532;   Striekler  v.       2.  Note:  59  L.R.A.  838. 
Todd,  10  Serg.  &  R.  (Pa.)  63,  13  Am.       3.  Whittenton  Mfg.  Co.  v.  Staples, 
Dec.  649.  164  Moss.  319,  41  N.  E.  441,  29  L.R.A. 

1.  Ireland    v.    Bowman,    130    Ky.   500. 
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back  water  cannot  be  obtained  where  the  accumulation  of  the  water  is 
a  public  nuisance  because  deleterious  to  the  public  health  or  an 
obstruction  to  a  navigable  stream.4  A  dam  is  not  subject  to  abatement 
as  a  public  nuisance  unless  it  clearly  appears  that  a  nuisance  exists 
in  which  the  dam  is  chargeable,  and  that  its  removal  is  necessary  to 
suppress  the  nuisance.6  The  foregoing  must  be  understood  as  apply- 
ing to  the  rights  of  the  public,  and  not  to  those  of  individuals.  Lapse 
of  time  may  bar  a  suit  by  a  private  individual  for  priyate  injuries 
inflicted  on  him  by  the  maintenance  of  a  public  nuisance  such  as  a 
dam  across  a  navigable  stream.*  Consequently,  in  an  action  by  such 
an  individual  to  enjoin  an  alleged  public  nuisance,  an  answer 
setting  up  a  prescriptive  right  to  maintain  the  nuisance  is  not 
demurrable.7  n 

199.  Persons  Capable  of  Asserting  Prescriptive  Rights. — The  per- 
sons who  may  assert  prescriptive  title  to  water  or  land  connected  there- 
with do  not  need  any  extended  consideration,  for  doubtless  every  per- 
son, whether  natural  or  artificial,  who  may  acquire  title  by  grant  may 
also  acquire  it  by  adverse  possession,  and,  having  so  acquired,  may 
assert  it  either  as  a  defense  or  a  cause  of  action.8  Thus,  the  common- 
wealth may  obtain  title  to  a  pond  by  the  assertion  and  maintenance  of 
adverse  possession  for  the  statutory  period ;  and  the  fact  that  the  pub- 
lic authorities  have  no  statutory  right  to  lease  ponds  which  are  held  in 
private  ownership  will  not  prevent  a  lease  by  them  from  forming  the 
basis  of  a  prescriptive  title  in  the  public.9  The  public  may  not  gain  by 
prescription  the  right  to  use  the  land  of  an  individual,  on  a  navigable 
river,  as  a  place  of  landing  and  of  deposit  of  chattels  for  an  indefinite 
time.  Since  from  the  very  nature  of  the  user  it  must  be  confined  to 
but  few  individuals,  this  negatives  the  idea  of  the  existence  of  the 
right  in  the  general  public.10  The  use  of  water  on  land  to  which  it  is 
already  appurtenant,  by  a  trespasser  thereon,  will  not  give  him  any 
right  in  the  water  which  would  entitle  him*  thereafter  to  divert  it 
from  the  land,  or  on  being  lawfully  ejected  therefrom,  to  convey  to  a 
stranger  a  legal  title  in  the  water  or  in  the  use  thereof.11. 

200.  Persons  Subject  to  Prescriptive  Title. — Ordinarily,  a  prescrip- 
tive title  to  water  or  to  the  use  of  land  in  connection  therewith  may 
be  asserted  against  any  person  against  whom  a  prescriptive  title  to 

4.  Charnley  v.  Shawano  Water  8.  Oregon  Constr.  Co.  v.  Alien 
Power,  etc.,  Imp.  Co.,  109  Wis.  563,  Ditch  Co.,  41  Ora  209,  69  Pao.  456,  93 
85  N.  W.  507,  53  L.R.A.  895.  A.  S.  B.  701  and  note. 

Note:  53  L.R.A.  895.  9.  Atty.-Gen.  v.  Ellis,  198  Mass.  91, 

5.  Note:  59  L.R.A.  849.  84  N.  E.  430,  16  KR.A.(N.S.)  1120. 

6.  Charnley  v.  Shawano  Water  Pow-  10.  Thomas  v.  Ford,  63  Md.  346,  52 
er,  etc.,  Imp.  Co.,  109  Wis.  563,  85  N.  Am.  Rep.  613. 

W.  507,  53  L.R.A.  895.  11.  Alta  Land,  etc.,  Co.  v.  Hancock, 

7.  Ireland  v.  Bowman,  130  Ky.  163,  85  Cal.  219,  24  Pac.  645,  20  A.  S.  E* 
113  S.  W.  56,  17  Ann.  Cas.  786.  217. 
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real  property  can  be  enforced.11  Thus  one  who  has  enjoyed  adverse 
possession  of  a  Water  right  for  the  prescriptive  period  may  assert  his 
title  even  against  one  to  whom  he  had  theretofore  conveyed  his  title.1* 
The  converse  of  the  general  proposition  stated  also  applies,  Prescrip- 
tive title  to  water  rights  or  land  connected  therewith  cannot  be 
asserted  against  one  whose  title  to  real  property  is  unaffected  by 
adverse  possession  in  another.14  Thus,  although  thefe  seems  to  be 
some  dissent  from  this  doctrine,10  it  is  a  general  rule  that  since  the  sov- 
ereign is  not  bound  by  the  statute  of  limitations  unless  expressly  named 
therein,  prescriptive  title  to  water  or  to  a  use  of  land  connected  there- 
with cannot  ordinarily  be  enforced  against  the  United  States  or  any 
state.  The  common  law  maxim  "nullum  tempus  occurrit  regi"  in  the 
absence  of  statutory  abrogation  applies  as  well  to  rights  in  water  as  to 
other  rights.16  Thus  a  settler  on  public  land,  by  erecting  a  mill 
thereon,  acquires  no  right  to  flow  water  back  on  other  public  land 
without  an  express  grant  of  the  right  from  the  government.17  And  a 
prescriptive  right  cannot  be  acquired  to  flood  a  public  highway  by  a 
milldam  so  as  to  render  the  way  unsafe  and  impose  expense  on  the 
municipality  to  keep  it  in  repair.18  Though  the  state,  equally  with 
the  national  government,  is  not  bound  by  a  statute  of  limitations 
unless  expressly  named  therein,  yet  it  may  be  so  named,  or  otherwise 
express  its  consent  thereto.  If  so,  it  is  bound  by  the  statute,  and  may, 
when  the  statute  is  applicable  thereto,  lose  by  prescription  its  right  in 
public  waters.19  Furthermore,  although  a  grant  from  the  state  will 
never  be  presumed  in  cases  where  it  oould  not  legally  have  been 
made,*0  yet  the  existence  of  a  statute  which  simply  creates  public 
rights  ih  certain  waters  will  not  forbid  a  presumption  of  a  grant 
thereof  to  an  individual,  since  it  is  not  inconsistent  with  the  right  of 
the  legislature  to  make  such  grant  at  any  time  it  chooses  to  do  so.1 
A  right  to  conduct  water  through  a  culvert  under  the  surface  of  a  high- 

12.  Note:  93  A.  S.  B.  714.  1,  p.  757;  Limitation  of  Actions, 

IS.  Hines  v.  Robinson,  57  Me.  324,  vol.  17,  pp.  970-972. 

99  Am.  Dec.  772,  17.  Wilcoxon  v.  McGhee,  12  I1L  381, 

14.  Note:  93  A.  8.  R.  714.  54  Am.  Dec.  409. 

15.  Note:  Ann.  Cas.  1912A  702.  ig.  Charlotte    v.    Pembroke    Iron- 

16.  Cedar  Rapids 1  Gas 1  Light  Co.  v.  Works,  82  Me.  391,  19  Atl.  902,  8 
Cedar  Rapids,  144  la.  426,  120  N.  W.  l.R.A.  828. 


94:  Jersey  City  v.  Hall,  79  N:  J.  L.  Mzi  .       OQ  A    G   ->   „     .         n 
559,-  76Atl.  1058,  Ann!  Cas.  1912A  10X**=  *"  A'  8*  R*  n6;  Ann"  Cas' 
696  and  note;   Illinois  Steel   Co.   v.  ^^  '?*  0  „         --  „*    - AQ 

Bilot,  109  Wis.  418,  84  N.  W.  855,  85       *J^*\^S?JI  Jft  nh 
N.  W-  402,  83  A.  S.  R.  905.  26  AtL  188*  39  A.  S.  R.  404,  20  L.R.A. 

Notes:  93  A.  S.  R.  715;  59  L.R.A.  W. 
847.  Note:  Ann.  Cas.  1912A  702. 

And  see  Adverse  Possession,  vol.       1.  Atty.-Gen.  v.  Revere  Copper  Co., 
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way  may  be  acquired  by  prescription  against  the  owner  of  the  fee, 
when  so  used  as  to  impose  no  hindrance,  inconvenience,  or  expense  on 
the  public.8  The  source  from  which  a  person's  rights  are  derived 
affords  him  no  immunity  from  loss  by  prescription;  riparian  own- 
ers and  appropriates  alike  hold  their  rights  subject  to  loss  by 
prescription.* 

Essential  Elements 

201.  Generally. — As  a  general  proposition  a  prescriptive  right  to 
the  use  of  water  or  lands  in  connection  therewith  can  be  acquired  only 
by  an  adverse  user  of  the  character  which  is  requisite  for  the  acquisi- 
tion of  title  to  lands.  Translating  this  general  doctrine  into  specific 
language  the  rule  is  that  to  acquire  ownership  of  a  water  right  by 
adverse  user,  the  use  must  be  continuous,  uninterrupted,  adverse  and 
exclusive  under  a  claim  of  right  for  the  prescriptive  period.  It  must 
either  be  such  that  knowledge  on  the  part  of  the  person  against  whom 
it  is  claimed  will  be  presumed  from  its  open,  notorious,  and  uninter- 
rupted character,4  or  it  must  be  with  his  knowledge.6  While  this  doc- 
trine would  seem  plain  enough  and  established  beyond  controversy, 
yet  in  describing  the  elements  necessary  to  create  title  by  prescription 
in  water,  the  courts,  in  their  opinions,  have  often  employed  superfluous 
or  misleading  language,  such  as  the  statement  that  the  party  affected 
must  have  notice  of  the  adverse  use  or  possession.6  All  that  is  required 
is  either  actual  knowledge  or  user  of  such  a  character  that  knowledge 
may  be  presumed.3  So,  notoriety  is  often  spoken  of  as  an  element 
necessary  to  ripen  adverse  possession  into  a  right  by  prescription.  By 
this  nothing  more  is  meant,  however,  than  that  the  possession  should 
be  open,  visible;  and  so  notorious  that  the  owner  may  be  presumed  to 
have  knowledge  that  it  is  adverse.    It  suffices  if  the  acts  done  by  the 

152  Mass.  444,  25  N.  E.  605,  9  L.B.A.   34,  23  Pac.  808,  25  Pac.  378, 10  L.R.A. 
510.  484. 

2.  Terre  Haute,  etc.,  R.  Co.  v.  Zeh-       Note:  59  L.R.A.  839.. 

ner,  166  Ind.   149,  76  N.  E.   169,  3  As  to  the  element*  of  adverse  pos- 

L.R.A.(N.S.)  277.  session  generally,  see  Adverse  Posses- 

3.  Note :  93  A.  S.  R.  717.  sion,  vol.  1,  p.  692  et  seq. 

4.  Stewart  v.  White,  128  Ala.  202,  6.  Rollins  v.  Blackden,  112  Me.  459, 
30  So.  526,  55  L.R.A.  211;  Yankee  92  Atl.  521,  Ann.  Cas.  1917A  875. 
Jim's  Union  Water  Co.  v.  Crary,  25  6.  Stewart  v.  White,  128  Ala.  202, 
Cal.  504,  85  Am.  Dec.  145 ;  Alta  Land,  30  So.  5?6,  55  L.R.A.  211 ;  Alta  Land, 
etc.,  Co.  v.  Hancock,  85  Cal.  219,  24  etc.,  Co.  v.  Hancock,  85  Cal.  219,  24 
Pac.  645,  20  A.  S.  R.  217;  Jobling  v.  Pac.  645,  20  A.  6.  R.  217;  Rollins  v. 
Tuttle,  75  Kan.  351,  89  Pac.  699,  9  Blackden,  112  Me.  459,  92  Atl.  521, 
L.R.A.(N.S.)  960 ;  Johnson  v.  Jordan,  Ann.  Cas.  1917A  875;  Atty.-Gen.  v. 
2  Mete.  (Mass.)  234,  37  Am.  Dec.  85;  Ellis,  198  Mass.  91,  84  N.  E.  430,  15 
Smith  v.  Duff,  39  Mont.  374,  102  Pac.  L.R.A.(N.S.)  1120. 

981,  133  A.  S.  R.  582;  Curtis  v.  La       Note:  93  A.  S.  R.  722. 
Grande  Hydraulic  Water  Co.,  20  Ore.       7.  Rollins  v.  Blackden,  112  Me.  459, 
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adverse  claimant  of  water  are  not  secret  and  are  of  such  a  character  as 
are  well  calculated  to  notify  the  landowner  or  prior  appropriator  of 
the  adverse  claim  and  use.8  The  words  "open"  and  "notorious/'  as 
thus  used,  are  practically  synonymous,9 

202.  Beneficial  Use;  Appropriation;  Damage. — In  jurisdictions  in 
which  the  doctrine  of  appropriation  does  not  prevail,  the  use  to  which 
water  is  put  by  one  claiming  adverse  title  thereto  is  immaterial  so  far 
as  the  validity  of  his  title  is  concerned.10  However,  in  jurisdictions  in 
which  that  doctrine  prevails,  the  ruleon  principle  should  be  otherwise, 
for  under  that  doctrine  there  can  be  no  right  to  water  unless  it  is  ap- 
plied to  a  beneficial  use.  This  view  has  been  adopted  by  some  courts 
and  it  is  held  that  the  adverse  user,  to  ripen  into  a  valid  title,  must  be 
for  a  beneficial  purpose.11  Of  course  a  formal  appropriation  is  not  a 
necessary  element  of  a  prescriptive  title,  but  in  some  jurisdictions  it  af- 
fords one  who  seeks  to  acquire  rights  by  prescription  this  advantage, 
that  it  gives  to  prior  claimants  notice  that  his  user  is  adverse  and  under 
claim  of  right,  and  sets  the  statute  in  motion  against  such  prior  claim- 
ants.1* And  if  there  is  an  actual  diversion  of  water,  followed  within  a 
reasonable  time  by  application  and  actual  use,  this  is  sufficient  to  set 
the  statute  of  limitations  in  motion  as  of  the  date  of  the  original  appro- 
priation or  diversion.1*  Ordinarily  it  is  not  necessary  that  the  person 
against  whom  title  is  claimed  should  have  suffered  actual  damage  from 
the  use  relied  on,  for  generally,  when  one  encroaches  on  the  inherit- 
ance of  another,  the  law  gives  a  right  of  action,  and  even  if  no  actual 
damages  are  proved,  the  action  will  be  sustained  and  nominal  dam- 
ages, at  least,  recovered.14  However,  some  courts  have  refused  to 
apply  this  doctrine  to  riparian  owners  and  appropriators.1*  And  when 
a  statute  provides  that  no  action  shall  be  brought  unless  damage  is  suf- 
fered, the  reason  for  the  rule  falls  and  with  it  the  rule.16 

203.  Necessity  and  Elements  of  Adverse  User. — The  mere  user  of 
"water  for  the  prescriptive  period  is  not  sufficient  of  itself  to  confer 

prescriptive  title;  the  use  must  be  adverse.  Otherwise  it  can  never 
ripen  into  a  prescriptive  title  no  matter  how  long  continued.17    And 

92  Atl.  521,  Ann.   Cas.   1917A  875;    217. 

Atty.-(xen.  v.  Ellis,  198  Mass.  91,  84       13.  Oregon    Constr.    Co.    v.    Allen 

N.  E.  430,  15  L.B.A.(N.S.)  1120.  Ditch  Co.,  41  Ore.  209,  69  Pac.  455, 

8.  Note:  93  A.  S.  R.  722.  93  A.  S.  R.  701. 

9.  Smith  v.  Duff,  39  Mont.  374,  102       14.  Hathorne  v.  Stinson,  12  Me.  183, 
Pac.  981,  133  A.  S.  R.  582.  28  Am.  Dec.  167. 

10.  Note:  93  A.  S.  R.  722.  15.  See  supra,  par.  60. 

11.  Alta  Land,  etc.,  Co.  v.  Hancock,       16.  Hathorne  v.  Stinson,  12  Me.  183, 
85  Cal.  219,  £4  Pac  645,  20  A.  S.  R.  28  Am.  Dec.  167. 

217  and  note;  Oregon  Constr.  Co.  v.  17.  Smith   v.   Duff,   39  Mont.   374, 

Allen  Ditch  Co.,  41  Ore.  209,  69  Pac.  102    Pac.    981,    133    A.    S.    R.    582; 

455,  93  A.  S.  R.  701.  Odiorne  v.  Lyford,  9  N.  H.  502,  32 

Note:  93  A.  S.  R.  722.  Am.  Dec.  387. 

12.  Alta  Land,  etc.,  Co.  v.  Hancock,  Notes:  20  A.  fc.  R.  225;  Ann.  Cas. 
85  Cal.  219,  24  Pac.  645,  20  A.  S.  R.  1917A  882. 
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before  a  use  can  be  adverse  in  the  sense  of  this  rale  it  must  be  an  inva- 
sion of  the  rights  of  the  party  against  whom  it  is  set  up,  of  such  a  char- 
acter as  to  afford  him  grounds  of  action ;  that  is  to  say,  it  is  the  fact  that 
the  claimant  has  been  exposed  to  an  action  which  the  opposite  party 
has  neglected  to  bring,  that  is  seized  on  as  the  ground  for  presum- 
ing a  grant  in  favor  of  long  possession  and  enjoyment,  the  theory 
being  that  this  adverse  state  of  things  wo.uld  not  have  been  sub- 
mitted to  if  there  had  not  been  a  grant.18  Thus,  to  establish  a  pre- 
scriptive right  to  flow  lands  the  acts  which  constitute  adverse  user  must 
be  of  such  a  nature  as  to  injure  the  landowner  and  give  him  a  right  of 
action  therefor,  a  result  which  does  not  follow  from  merely  maintain- 
ing a  dam  on  one's  own  land,  without  thereby  raising  the  water 
above.10  Furthermore,  it  is  not  sufficient  that  water  is  used  by  a  per- 
son not  entitled  thereto  and  in  such  a  way  as  to  expose  himself  to  an 
action,  unless  he  further  uses  it  under  a  claim  of  right  not  recognizing 
the  title  or  right  of  any  other  person,  but  claiming  right  in  himself.®0 
Therefore,  a  finding  "that  the  possession,  claim,  and  use  of  the  defend- 
ant and  his  grantors,  as  in  this  finding  set  forth,  has  been  quiet,  peace- 
able, open  and  notorious,"  further  supplemented  by  a  statement  that 
the  defendant  used  the  water  "as  his  own  property,"  is  not  sufficient 
to  show  that  his  possession  was  adverse.1  Ordinarily,  one  who  asserts 
a  water  right  by  virtue  of  adverse  user  has  the  burden  of  proving  sat- 
isfactorily and  unequivocally  the  elements  cogstituting  adverse  user.3 
However,  flowing  land  of  another,  if  long  continued,  will  be  presumed 

to  be  adverse.* 

204.  Permissive  Use  as  Adverse. — A  user  can  never  be  adverse  if  it 
is  by  permission  of  the  owner,  as  he  cannot  have  any  right  of  action 
for  acts  which  he  expressly  sanctions.4  Thus,  where  it  appears  that 
the  use  relied  on  was  enjoyed  in  common  with  the  public,  which  in 
no  sense  deprived  the  owner  of  his  rights,  and  consisted  merely  ot 

18.  Hanson  v.  MeCue,  42  CaL  303,  85  CaL  219,  24  Pac  645,  20  A.  S.  R. 
10  Am.  Rep.  299 ;  Alta  Land,  etc.,  Co.  217  and  note. 

v.  Hancock,  85  CaL  219,  24  Pac.  645,  1.  Note:  93  A.  S.  R.  722. 

20  A.  S.  R.  217  and  note;  Bathgate  v.  2.  Smith  v.  Duff,  39  Mont.  374,  102 

Irvine,  126  CaL  135,  68  Pac.  442,  77  Pac.  981,  133  A.  S.  R.  582. 

A.  S.  R.  158;  Alberta  Lea  v.  Nielsen,  3.  Note:  59  L.RA.  843. 

80  Minn.  101,  82  N.  W.  1104,  81  A.  4.  Stewart  v.  White,  128  Ala.  202, 

S    R.  242;  Smith  v.  Duff,  39  Mont  30  So.  526,  55  L.R.A.  211;  Albert  Lea 

374,  102  Pac.  981,  133  A.  S.  R.  582;  v.  Nielsen,  80  Minn.  101,  82  N.  W. 

Wimer  v.  Simmons,  27  Ore.  1,  39  Pac.  U04,   81   A.    S.   R.   242;    Curtis    v. 

6,  50  A.  S.  R.  685;  Lawrie  v.  Silsby,  La  Grande  Hydraulic  Water  Co.,  20 

76  Vt  240,  56  AtL  1106, 104  A.  S.  R.  Ore.  34,  23  Pac.  808,  25  Pac.  378,  10 

927  L.R.A.  484;  Wimber  v,  Simmons,  27 

Notes:  93  A.  S.  R.  723;  50  L.R.A.  Ore.  1,  39  Pac  6,  50  A.  S.  R.  686. 

839,  843.  Notes:  93  A.  S,  R.  723;  59  L.R.A. 

19.  Note:  59  L.R. A.  840.  841.      _ 

20.  Alta  Land,  etc..  Co.  v.  Hancock, 
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the  consumption  of  a  surplus  for  which  the  owner  had  no  use/  it  can- 
not be  considered  adverse,  but  will  be  held  a  mere  license,  which  can 
never  ripen  into  an  easement.*  So  a  prescriptive  right  to  water  can- 
not be  acquired  by  merely  accepting  and  using  it  when  it  is  allowed 
to  flow  into  one's  ditch  by  the  original  owner,  who  makes  exclusive 
use  of  it  whenever  he  chooses  to  do  so.0  As  the  foundation  of  a  pre- 
scriptive right  lies  in  the  use  being  adverse  if  it  began  under  a  license, 
and  the  nature  of  the  use  never  changed,  no  prescriptive  right 
is  made  out7  However,  the  mere  fact  that  a  use  which  is  relied 
on  to  show  a  prescriptive  title  was  fL0t  instituted  under  a  license  is 
not  fatal  to  the  title  claimed,  if  it  is  shown  that  the  use  subsequently 
became  adverse  and  was  continued  as  such  for  the  prescriptive 
period.8  Thus,  where  a  license  is  revoked  by  a  deed  to  a  third 
person,  but  the  licensee  continues  his  use  under  a  claim  of  right  to  do 
so,  for  more  than  the  prescriptive  period,  his  claim  ripens  by  adverse 
user  into  a  right ;  •  and  this  is  true  although  the  license  is  unlimited 
in  point  of  time.10  However,  where  the  user  which  is  relied  on  as  the 
basis  of  a  prescriptive  title  had  its  inception  in  a  license  from  the 
owner  of  the  water  or  water  right,  the  users  of  the  water  must  show 
that  their  use  of  it  was  in  defiance  of  the  rights  of  the  owner.11  After 
the  enjoyment  of  an  easement  of  overflowing  the  lands  of  another  for 
the  prescriptive  period,  the  person  submitting  to  it  must,  in  order  to 
defeat  its  continuance,  show  that  it  was  by  license  or  permission,  as 
distinguished  from  mere  acquiescence,  the  theory  of  which  is  that  a 
license  is  evidence  that  the  one  claiming  the  flowage  right  did  not 
possess  it  in  the  absence  of  the  license,  while  acquiescence  is  evidence 
that  he  did.12 

205.  Adverse  User  as  against  Riparian  Owner  or  Appropriator,— 
Of  course  whether  a  use  of  water  is  adverse  to  a  riparian  owner  or 
appropriator  depends  solely  on  the  question  whether  that  use  is  an 
infringement  of  his  rights. .  While  the  rule  seems  in  itself  simple  and 
easy  of  application,  it  is  sometimes  difficult  to  say  whether  or  not  a 
riparian  owner's  or  appropriator's  rights  have  been  infringed.  How- 
ever, it  is  settled  that  after  water  passes  the  lands  of  a  riparian  pro- 
prietor, or  the  point  of  diversion  of  an  appropriator,  he  has  no  further 
right  to  its  use,  and  nothing  which  can  be  done  to  or  with  it  would 
seem  to  concern  him  or  to  require  or  authorize  any  action  on  his 
part.10    The  rule  is  the  same  whether  the  stream  is  natural  or  arti- 

5.  Jobling  v.  Tuttle,  76  Kan.  351,  9.  Eckerson  v.  Crippen,  110  N.  Y. 
89  Pac.  699,  9  L.R.A.(N.S.*)  960.  585,  18  N.  E.  443,  1  L.R.A.  487. 

6.  Smith  Canal,  etc.,  Co.  v.   Colo-  10.  Lawrie  v.  Silsby,  76  Vt.  240,  56 
rado  Ice,  etc.,  Co.,  34  Colo.  485,  82  Atl.  1106, 104  A.  S.  R.  927. 

Pac.  940,  3  L.R.A.(N.S.)  1148.  11.  Huston  v.  Bybee,  17  Ore.  140, 

7.  Note:  59  L.R.A.  841.  20  Pac.  51,  2  L.R.A.  568. 

8.  Holm  v.  Davis,  41  Utah  200,  125       12.  Note :  59  L.R.A.  841. 

Pac  403,  44  L.RJL(N.S.)  89,  13.  Hanson  v.  McCue,  42  Cal.  303, 
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ficial.14  However,  when  the  use  of  the  water  is  made  before  it  reaohes 
the  lands  of  a  riparian  proprietor,  a  more  difficult  question  is  pre- 
sented, for  as  such  a  proprietor  has  the  right  to  have  the  stream  run 
through  his  lands  in  its  ordinary  channel,  quantity,  and  quality,  any 
act  or  use  by  another  which  prevents  it  so  running,  if  under  a  claim 
of  right,  must  be  adverse  to  him.  Of  course,  if  damage  is  actually 
inflicted  a  prescriptive  right  may  undoubtedly  be  created.1*  Further- 
more, in  some  jurisdictions  it  is  settled  that  the  diversion  of  water, 
though  it  inflicts  no  actual  dajiiage  on  the  lower  proprietor,  is,  never- 
theless, if  made  under  a  claim  ™f  right,  a  wrong  of  which  he  may  com- 
plain, and  that  if  he.  suffers  his  rights  to  be  thus  invaded  for  a  period 
of  more  than  twenty  years,  it  is  quite  unimportant  whether  he  suffers 
any  actual  damage  or  not.16  But  the  more  generally  recognized  rule 
seems  to  be  that  if  the  diversion  is  restricted  to  times  in  which  there 
is  a  superabundance  of  water  or,  though  not  so  restricted,  there  is  left 
in  the  stream  sufficient  water  to  answer  every  necessity  of  the  riparian 
proprietor,  he  suffers  no  injury  for  which  an  action  will  lie.17 

206*  Passage  of  Prescriptive  Period. — Before  a  prescriptive  title 
can  be  obtained  the  adverse  use  relied  on  must  be  continued  for  the 
statutory  period.18  Evidently,  therefore,  it  is  always  necessary  to  fix  a 
time  after  which  the  use,  if  not  interrupted,  must  be  regarded  as 
adverse  and  from  which  the  period  of  limitation  must  be  deemed  to 
run;  and  this  question  must  ordinarily  be  determined  by  what  is 
deemed  an  adverse  use  in  the  jurisdiction  in  which  the  question 
arises.19  In  this  connection  it  is  to  be  noted  that  the  preparation  for 
the  diversion,  ponding  back,  or  use  of  water  is  essentially  different 
from  the  diversion  itself,  and  can  never  set  the  period  of  limitation  in 
motion.80  Thus  the  prescriptive  period  will  not  commence  to  run 
against  a  claim  for  damages  for  injury  resulting  from  the  flowing  of 
lands  of  another  by  means  of  a  mill  dam  in  an  adjacent  stream,  until 
the  lands  are  actually  flowed ;  and  it  is  immaterial  whether  the  dam 

10  Am.  Rep.  299;  Alta  Land,  etc.,  Co.  16.  Bathgate  v.  Irvine,  126  CaL  135, 

v.    Hancock,    85    Cal.    219,    24    Pac.  68  Pac.  442,  77  A.  S.  E.  158. 

645,   20   A.   S.  E.   217 ;   Bathgate  v.  Note :  93  A.  S.  R.  724. 

Irvine,  126  Cal.  135,  58  Pac.  442,  77  17.  Smith   v.   Duff,   39   Mont.   374, 

A.  S.  R.  158;  Wimer  v.  Simmons,  27  102  Pac.  981, 133  A.  S.  E.  582. 

Ore.  1,  39  Pac.  6,  50  A.  S.  R.  685 ;  Note :  93  A.  S.  R.  725. 

Lawrie  v.  Silsby,  76  Vt.  240,  56  Atl.  18.  Wills  v.  Babb,  222  111.  95,  78  N. 

1106,  104  A.  S.  R.  927.  E.  42,  6  L.R.A.(N.S.)  136;  Smith  v. 

Note :  93  A.  S,  E.  718.  Duff,  39  Mont.  374,  102  Pac.  981,  133 

14.  Note:  50  L.R.A.  839.  A.  S.  E.  582;  Campbell  v.  Smith,  S 

15.  Alta  Land,  etc.,  Co.  v.  Hancock,  N.  J.  L.  140,  14  Am.  Dec.  400. 
85  Cal.  219,  24  Pac.  645,  20  A.  S.  E.  Note :  93  A.  S.  E.  729, 

217;  Olney  v.  Fenner,  2  E.  I.  211,  57       19.  Note:  93  A.  S.  R.  728. 
Am.  Dec.  711.  20.  Notes:    93   A.    S.   E.    729;    59 

Note:  93  A.  S.  E.  723.  L.E.A.  842. 
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has  been  built  a  long  or  a  short  time.1  However,  the  right  to  the  use 
of  the  water  is  usually  claimed  as  an  incident  or  appurtenant  to  cer- 
tain land,  and  where  this  is  the  case  it  is  not  essential  that  the  claim- 
ant should  personally  have  been  in  adverse  possession  for  the  period 
prescribed  by  the  statute  for  barring  actions  for  the  recovery  of  real 
property,  or  that  he  should  be  the  grantee  in  any  writing  expressly 
purporting  to  convey  any  right  in  or  to  the  use  of  the  water,  for  if 
it  has  been  used  on  and  for  the  benefit  of  certain  land  for  the  time 
required  to  create  a  prescriptive  title,  such  title  vests  in  every  subse- 
quent owner  of  the  land,  and  though  none  of  them  may  have  used  the 
water  for  the  required  period,  the  different  periods  in  which  all  may 
have  so  used  it  may  be  tacked  together  to  complete  the  time  required 
to  create  a  prescriptive  title.9  If,  on  the  other  hand,  the  persons  using 
the  water  do  not  in  some  way  connect  themselves  with  the  prior  users, 
the  use  by  the  latter,  however  long  continued,  cannot  be  considered  in 
support  of  the  claim  by  prescription,  and  the  use  or  possession  of  the 
water  by  the  persons  last  in  use  of  it  must  be  treated  as  the  inception 
of  their  rights.3  Generally,  where  title  is  acquired  under  the  United 
States,  the  statute  of  limitations  does  not  commence  to  run  against  its 
patentee  until  the  issuing  of  the  patent,  and  this  rule  operates  against 
persons  claiming  to  have  acquired  by  adverse  possession  the  right  to 
the  use  of  water  flowing  from  or  over  the  land  patented.  If,  however, 
the  title  to  lands  may  be  regarded  as  granted  by  an  act  of  Congress,  so 
that  the  issuing  of  a  patent,  while  authorized,  is  not  indispensable, 
perhaps  the  statute  of  limitations  may  be  regarded  as  operating  against 
the  donee  from  the  date  of  his  grant,  and  if  so,  the  issuing  of  the  patent 
to  him  does  not  create  a  new  cause  of  action  in  his  favor,  nor  prevent 
the  commencement,  or  interrupt  the  running,  of  the  statute  of  limita- 
tions in  favor  of  an  adverse  user  of  water.4 

207.  Continuity  of  Use. — Of  course,  as  has  been  heretofore  noted,  if 
an  adverse  use  is  commenced,  it  must  be  continued  for  the  prescribed 
period  before  it  can  create  title  or  right  by  prescription.*  It  is  not 
necessary  though  that  the  claim  be  undisputed  or  that  the  acts  done 
under  it  be  actually  acquiesced  in.  They  may,  indeed,  be  forbidden 
by  the  person  affected  by  them,  provided  no  respect  be  given  to  his 
prohibition  and  it  is  unaccompanied  by  an  actionable  disturbance.6 
Indeed,  it  is  doubtful  whether  it  is  essential,  as  some  of  the  cases 

1.  Smith  v.  Russ;  17  Wis.  227,  84  S.  128,  5  S.  Ct.  396,  28  U.  S.  (L.  ed.) 
Am.  Dec.  739  and  note.  952. 

Note:  59  L.R.A.  84*3.  Note:  93  A.  S.  R.  715. 

2.  McKellip  v.  Mellhenny,  4  Watts       6.  See  supra,  par.  206. 

(Pa.)  317,  28  Am.  Dec.  711.  6.  Hewitt  v.  Story,  64  Fed.  510,  12 

Note:  59  L.R.A.  843.  C.  C.  A.  250,  30  L.R.A.  265;  Oregon 

3.  Oregon  Constr.  Co.  v.  Allen  Ditch  Constr.  Co.  v.  Allen  Ditch  Co.,  41  Ore. 
Co..  41  Ore.  209,  69  Pac.  455,  93  A.  209,  69  Pac.  455,  93  A.  S.  R.  701  and 
S.  R.  701  and  note.  note.                                            •     - 

4.  Steele  v.  United  States,  113  U.  Note:  59  L.R.A.  845. 
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assume,  that  the  possession  or  use  be  peaceable,  for  if  there  were  a 
constant  state  of  hostility  during  the  statutory  period,  this,  if  it  did 
not  result  in  any  interruption  of  the  adverse  use,  would  only  tend  the 
more  conclusively  to  establish  that  the  use  was  accompanied  by  all  the 
elements  necessary  to  create  title  by  prescription;  though  if  there  is 
any  interruption  in  the  use  of  the  water  by  the  person  having  a  para- 
mount right  or  in  the  possession  and  use  by  any  other  under  a  claim 
of  right,  for  however  short  a  time,  then  the  continuity  of  the  adverse 
use  or  possession  is  broken.7  An  interruption  may  result  from  a  suit 
and  judgment,  as  where  the  person  claiming  by  prescription  is  in  pos- 
session of  the  land  affected,  and  an  action  in  ejectment  is  brought 
against  him  in  which  judgment  for  the  possession  of  the  land  is 
entered ;  8  or  where  the  person  using  the  water  without  right  to  do  so 
is  subjected  to  an  action  for  damages,  in  which  judgment  is  recorded 
against  him.9  Furthermore,  an  adverse  holding  which  would  event- 
ually ripen  into  a  prescriptive  right  to  flow  lands  may  be  interrupted 
in  other  ways  than  by  bringing  suit.10  An  adverse  user,  if  uninter- 
rupted, may  be  continuous  although  not  constant  It  suffices  if  the 
claimant  has  exercised  the  right  claim  from  time  to  time  as  his  necessi- 
ties require.  He  need  not  use  the  water  at  all  times  nor  even  every  day 
or  every  week.11  Thus,  land  need  not  have^been  overflowed  continu- 
ously for  the  entire  period.  The  suspension  of  the  overflow  during  low 
water  or  while  making  repairs,  or  for  other  like  reasons,  would  not  be 
such  an  interruption  as  to  effect  the  mill  owner's  rights.19  And  a 
right  of  flowage  may  be  obtained  by  prescription,  even  though  during 
the  prescribed  period  the  location  of  the  dam  has  been  changed  to 
another  place  but  on  the  same  mill  site,  as  right  by  prescription 
should  be  regulated  by  such  a  construction  as  a  grant  would  receive,  it 
being  founded  on  a  presumption  of  grant.19  There  may  be  such  con- 
tinuity in  the  use  of  flashboards  that  they,  in  effect,  are  parts  of  the 
permanent  structure  of  a  dam,  and  by  such  user  a  right  to  flow  by  a 
permanent  dam,  to  the  height  of  the  flashboards,  may  be  acquired.14 
However,  no  prescriptive  right  can  be  acquired  if  the  adverse  user  is 
of  irregular  and  infrequent  occurrence.1*  While  acts  of  user,  to  consti- 
tute a  prescriptive  right  to  flow  land  by  means  of  a  dam,  need  not  be 
unintermittent,  they  must  be  of  such  a  nature  and  frequency  as  to  give 

7.  Notes:  93  A.  S.  R.  731;  59  L.R.A.       Notes:  93  A.  S.  R.  731;  59  LJLA. 
840.  841. 

8.  Alta  Land,  etc.,  Co.  v.  Hancock,       12.  Alcorn  v.  Sadler,  71  Miss.  634, 
85  Cal.  219,  24  Pac.  645,  20  A.  S.  R.  14  So.  444,  42  A,  S.  R.  484. 

217.  Note:  59  L.R.A.  840. 

9.  Note:  93  A.  S.  R.  731.  13.  Note:  59  L.R.A.  843. 

10.  Note:  59  L.R.A.  844.  I4-  Note:  59  L.R.A.  844. 

11.  Swan  v.  Munch,  65  Minn.  600,    _  ^  ^Hk  v.  Babb,  222  EL  95,  78  N. 

67  N.  W.  1022,  60  A.  S.  R.  491,  35    £•  *?'  6  ~^^-)  ^  *^  T* 
L.R.A.  743.  Phillips,  97  N.  Y.  485,  49  Am.  Rep. 

538. 
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notice  to  the  landowner  that  the  right  is  being  claimed  against  him. 
It  is  not  enough  that  the  dam  owner  exercised  the  right  as  often  as  he 
chose.1* 

Extent  of  Rights;  Loss 

208.  Measure  of  Rights.— As  a  general  proposition  rights  acquired 
by  prescription  are  measured  strictly  by  the  extent  of  the  user  during 
the  prescriptive  period.  This  is  true  as  well  of  water  rights  and  the 
right  to  use  land  in  connection  therewith  as  of  rights  of  other  descrip- 
tion.17 Thus  one  who  has  secured  by  prescription  the  right  to  water 
flowing  from  another's  spring  has  no  right  to  an  increase  in  the  flow 
of  the  spring  beyond  that  to  which  his  prescriptive  right  attached.18 
When  a  right  to  flow  upper  lands  rests  in  prescription  only,  its  extent 
is  measured  by  the  actual  enjoyment  of  the  easement,  and  not  by  the 
height  of  the  dam  maintained,  nor  by  the  claims  of  the  mill  owner 
not  translated  into  actual  use,  nor  by  any  other  factor  whatsoever. 
Accordingly,  one  who  has  acquired  a  prescriptive  right  to  flow  the  land 
of  another  is  not  entitled  to  flow  the  land  in  another  manner  or  for 
a  longer  period  than  he  had  previously  done,  although  in  so  doing  he 
does  not  raise  the  water  above  the  customary  height19  And  the  extent 
of  the  right  to  flow  land  of  another,  acquired  by  adverse  user,  is  not 
determined  by  the  height  of  the  dam,  but  is  commensurate  with  the 
actual  enjoyment  of  the  easement  as  evidenced  by  the  height  to  which 
the  land  of  the  owner  of  the  servient  tenement  was  habitually  or 
usually  flowed  during  the  period  of  prescription.20  The  plea  of  a 
prescriptive  right  to  use  a  ditch  in  draining  land  presents  no  defense 
to  an  action  for  the  overflowing  of  the  land,  caused  by  the  formation  of 
a  dam  in  the  stream  from  the  washings  of  sand  through  the  ditch ;  for 
the  prescriptive  right  to  use  the  ditch  does  not  carry  with  it  an  ease- 
ment of  overflowing  the  plaintiff's  land,  since  the  sand  bank  causing 
the  overflow  may  not  have  formed  until  some  time  within  the  period  of 
prescription.1  The  flowing  to  which  the  upper  owner's  land  is  ordi- 
narily or  habitually  subject  within  the  rule  stated  is  that  ordinarily 
resulting  when  the  dam  is  in  good  condition,  unaffected  by  the 

16.  Note:  69  L.B.A/840.  W.  1022,  60  A.  S.  B.  491,  35  L.B.A. 

17.  Ireland   v.   Bowman,    130    Ky.  743. 

153,  113  S.  W.  50,  17.  Ann.  Cas.  786.       Notes:  59  L.B.A.  842,  843,  844;  18 

18.  Boundtree  v.  Brantley,  34  Ala.  Ann.  Cas.  217. 

544,  73  Am.  Dec.  470;  Mason  v.  Year-  20.  Whitehair  v.   Brown,  80   Kan. 

wood,  58  Wash.  276,  108  Pac.  608,  297,  102  Pao.  783,  18  Ann.  Cas.  216 

30  L.B,A.(N.S.)  1158.  and  note;  Smith  v.  Buss,  17  Wis.  227, 

Note:  Ann.  Cas.  1917A  881.  84  Am.  Dec.  739. 

19.  Ireland   v.    Bowman,   130    Ky.  Note:  59  L.B.A.  842. 

153,  113  S.  W.  56, 17  Ann.  Cas.  786;  1.  Boundtree  v.  Brantley,  34  Ala. 
Swan  v.  Munch,  65  Minn.  500,  67  N.  544,  73  Am.  Dec  470. 
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changes  of  the  seasons  or  the  occasional  leakage  of  the  dam.*  But  the 
burden  of  showing  the  nature  and  extent  of  the  claimed  right  is  on 
the  one  setting  up  a  prescriptive  right  to  flow  lands.*  In  apposition  to 
the  general  principles  stated,  it  has  been  held  that  maintaining  a  mill- 
dam  at  a  uniform  height  for  the  prescriptive  period  gives  the  owner  a 
prescriptive  right  to  maintain  the  water  as  high  as  the  dam  will  raise 
it,  although  it  has  not  been  kept  at  that  height  during  all  the  time.4 
Assuming  that  the  right  acquired  by  the  maintenance  of  a  dam  for  the 
period  of  limitation  is  not  measured  by  its  height,  but  by  the  actual 
extent  to  which  it  has  caused  the  overflow  of  riparian  lands,  a  showing 
made  by  a  landowner  that  it  has  recently  occasioned  the  temporary 
flooding  of  his  property  to  a  greater  extent  than  ever  before  does  not 
necessarily  entitle  him  to  an  injunction  against  it.  He  must  also 
show  reasonable  grounds  for  fearing  the  recurrence  of  the  conditions 
occasioning  his  new  injury  with  such  frequency  as  seriously  to  affect 
the  value  of  his  land,  or  other  considerations  rendering  his  remedy  at 
law  inadequate*  Of  course  a  fee  simple  title  to  land  cannot  be  ac- 
quired by  overflowing  the  same  by  a  milldam  and  using  the  water 
therefrom  for  the  prescriptive  period,  the  most  that  can  be  acquired 
being  an  easement.6 

209.  Enjoyment. — As  a  general  proposition  one  who  owns  a  pre- 
scriptive water  right  may  change  the  use  to  which  it  is  put  at  his  pleas- 
ure so  long  as  the  adverse  user  is  not  increased.7  Thus  a  prescriptive 
right  to  maintain  a  dam  across  a  stream  and  to  overflow  lands  thereby 
is  not  affected  by  the  purpose  for  which  the  water  power  is  employed.* 
Accordingly,  a  riparian  owner  who  by  lapse  of  time  has  lost  the  right 
to  object  to  a  dam  used  to  operate  a  mill  cannot  enjoin  its  continuance 
as  a  means  of  providing  power  for  an  electric  light  plant,  unless  on  a 
showing  that  such  change  operates  to  his  prejudice  by  causing  a 
greater  obstruction  to  the  flow.9  The  owner  of  a  right  to  flow  lands 
may  change  the  means  of  causing  the  flowage  if  the  extent  thereof  is 
not  increased.10  The  law  presumes,  in  the  absence  of  a  grant  or  con- 
tract, that  the  party  who  enjoys  the  benefit  of  an  easement  is  to  keep  it 
in  repair,  and  where  such  easement  is  a  canal  passing  through  the 
lands  of  another,  the  person  who  has  the  benefit  thereof  has  the 
authority  and  license  to  enter  upon  the  land  and  clear  the  canal  in  a 

2.  Note:  59  L.R.A.  844.  Atl.  868,  57  Am.  Rep.  813. 

3.  Chamley  v.  Shawano  Water  Pow-       Note:  59  L.R.A.  852. 

er,  etc.,  Imp.  Co.,  109  Wis.  563,  85  7.  LuttrePs  Case,  4  Coke  86a,   10 

N.  W.  507f  53  L.R.A.  895.  Eng.  Rul.  Cas.  294  and  note. 

4.  See  Alcorn  v.   Sadler,  71  Miss.  8.  Whitehair    v.    Brown,    80    Kan. 
634f  14  So.  444,  42  A.  S.  R.  484.  297,  102  Pac.  783,  18  Ann.  Cas.  216 ; 

Notes:  59  L.R.A.  841,  843;  18  Ann.  Luttrei's  Case,  4  Coke  86a,  10  Eng. 

Cas.  218.  Rul.  Cas.  294. 

5.  Whitehair  v.  Brown,  80  Kan.  297,  9.  Whitehair  v.  Brown,  80  Kan.  297, 
102  Pac.  783,  18  Ann.  Cas.  216.  102  Pac.  783,  18  Ann.  Cas.  216. 

6.  Stevens  v.  Kelly,  78  Me.  445,  6  10.  Note:  59  L.R.A.  839. 
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reasonable  and  proper  manner,  and  whether  in  so  doing  lie  may  place 
the  materials  taken  out  on  the  adjoining  bank  or  must  carry,  them  off, 
depends  on  the  nature  of  the  materials  and  other  circumstances  in  the 
particular  case.11 

210.  Loss. — It  may  be  said  that  ordinarily  mere  nonuscr  of  a  flow- 
age  right  acquired  by  grant  will  not  work  its  extinguishment;  this  doc- 
trine proceeding  on  the  reasoning  that  a  presumed  grant  has  all  the 
force  and  validity  of  an  actual  one.1-  There  can  be  no  doubt  as  to 
this  where  the  nonuser  is  not  continued  for  the  prescriptive  period.'1 
Of  course  if  the  landowner  uses  and  occupies  the  land  adversely  for 
the  prescriptive  period  the  right  will  be  lost.14  There  is  some  author- 
ity for  the  proposition  that  the  right  can  be  lost  by*  mere  nonuser  for 
the  prescriptive  period.  And  the  rule  has  been  laid  down  that  whether 
or  not  a  right  to  flow  lands  acquired  by  prescription  has  been  aban- 
doned by  nonuser  does  not  depend  on  the  length  of  the  nonuser,  but 
is  a  question  of  fact  to  be  determined  from  the  surrounding  circum- 
stances.1* 

XV.  Navigable  Waters 

In  General 

.  * 

211.  At  Common  Law  Generally. — The  statement  has  frequently 
been  made  that  at  common  law  navigable  waters  were  those  only  in 
which  the  tide  ebbed  and  flowed,16  some  exceptions  being  recognized  in 

11.  Prescott    v.    White,    21    Pick.  268,  16  Am.  Dec.  342;  Tappan  v.  Bos- 
(Mass.)  341,  32  Am.  Dec.  266.  ton  Water  Power  Co.,  157  Mass.  24, 

12.  Notes:  59  L.R.A.  845;  32  L.R.A.  31  N.  E.  708,  16  L.R.A.  353;  Lorman 
(N.S.)  49.  v.  Benson,  8  Mich.  18,  77  Am.  Dec. 

13.  Williams   v.    Nelson,    23    Pick.  435;  Lamprey  v.  State,  52  Minn.  181, 
<Mass.)  141,  34  Am.  Dec.  45.  53  N.  W.  1139,  38  A.  S.  R.  541,  18 

14.  Hathowe  v.  Stinson,  12  Me.  183,  L.R.A.  670;  Cooley  v.  Golden,  117  Mo. 

28  Am.  Dee.  167;  Taylor  v.  Hampton,  33,  23  S.  W.  100,"  21  L.R.A.  300; 
4  McCord  L.  (S.  C.)  96,  17  Am.  Dec.  Morgan  v.  King,  35  N.  Y.  454,  91 
710.  Am.  Dec.  58;  Fulton  light,  etc.,  Co.  v. 

15.  Note :  59  L.R.A.  845  et  seq.  State,  200  N.  Y.  400,  94  N.  E.  199,  37 

16.  Rhodes  v.  Otis,  33  Ala.  578,  73  L.R.A.(N.S.)  307;  Hodges  v.  Williams, 
Am.  Dec.  439;  St.  Louis,  etc.,  R.  Co.  95  N.  C.  331,  59  Am.  Rep.  242;  Weise 
v.  Ramsey,  53  Ark.  314,  13  S.  W.  931,  v.  Smith,  3  Ore.  445,  8  Am.  Rep.  621 ; 
22  A.  S.  R.  195,  8  L.R. A. .559;  Johnson  Shaw  v.  Oswego  Iron  Co.,  10  Ore. 
v.  Johnson,  14  Idaho  561,  95  Pac.  499,  871,  45  Am.  Rep.  146 ;  Kamm  v.  Nor- 
24L.R.A.(N.S.)  1240;  School  Trustees  mand,  50  Ore,  9,  91  Pac.  448,  126  A.' 
v.  Schroll,  120  111.  509,  12  N.  E.  243,  S.  R.  698,  11  LJt.A.(N.S.)  290;  Car- 
60  Am.  Rep.  575;  Fuller  v.  Shedd,  son  v.  Blazer,  2  Bin.  (Pa.)  475,  4  Am. 
161  111.  462,  44  N.  E.  286,  52  A.  S.  R.  Dec.  463;  Monongahela  Bridge  Co.  v. 
380,33L.R.A.  146;  Schulte  v.Warren,  Kirk,  46  Pa.  St.  112,  84  Am.  Dec. 
218  HI.  108,  76  N.  E.  783,  13  L.R. A.  527;  Stover  v.  Jack,  60  Pa.  St.  339, 
(N.S.)  745;  Berry  v.  Synder,  8  Bush  100  Am.  Dec.  566;  Cates  v.  Wad- 
(Ky.)  266,  96  Am.  Dec.  219;  Ingra-  lington,  1  McCord  L.  (S.  C.)  580, 
ham  t.  Wilkinson,  4  Pick.    (Mass.)  10  Am.  Dec.  699;  Stuart  v.  Clark.  2 
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the  case  of  streams  too  small  for  actual  use  which  nevertheless  felt  the 
influence  of  the  tides,17  it  being  said  that  this  doctrine  was  adopted  in 
England  because  there  the  streams  are  all  short,  and  but  few  of  them, 
if  any,  are  navigable  in  fact  above  the  ebb  and  flow  of  the  tide.18  This 
view  has  for  its  foundation  an  erroneous  declaration  by  Chancellor 
Kent  in  an  early  decision  which  he  later  carried  into  his  Commenta- 
ries.19 The  eminence  of  the  author  and  the  lack  of  original  authorities 
led  many  courts  in  the  early  days  to  adopt  it ;  but  an  examination  of 
the  English  decisions  and  the  works  of  the  textwriters  of  the  time  leads 
to  the  conclusion  that  the  tidal  test  of  navigability  has  never  been  the 
rule  of  the  English  courts,  but  that  rather  the  question  has  been  deter- 
mined with  respect  to  actual  usability  for  navigation.80  The  practical 
operation  of  the  so-called  tidal  test  was  to  distinguish  between  streams 
which  were  public  and  those  which  were  private.  Where  the  tide  ebbed 
and  flowed  the  king  held  the  title  to  the  bed  of  the  stream,  and  the 
waters  were  wholly  public.  In  streams  in  which  the  tide  did  not  rise 
and  fall,  the  title  to  the  bed  was  in  the  riparian  owners,  but  the  stream, 
if  in  fact  navigable,  was  subject  to  the  easement  of  navigation,  though 
in  other  respects  private  water.1 

212.  Development  of  Rule  in  United  States. — The  confusion  of 
navigable  with  tide  water  long  prevailed  in  this  country,  notwith- 
standing the  broad  differences  existing  between  the  exterft  and  "topog- 

Swan  (Tenn.)  9,  58  Am.  Dec.  49:  Mil-  v.  St.  Paul,  etc.,  R.  Co.,  10  Minn.  82, 

ler  v.  State,  124  Tenn.  293,  137  S.  W.  88  Am.  Dec.  59 ;  Kinkead  v.  Turgeon, 

760,  Ann.  Cas.  1912D  1086,  35  L.R.A.  74  Neb.  580,  109  N.  W.  744,  121  A. 

(N.S.)    407;   Griffith  v.   Holman,   23  S.  R.  740,  13  Ann.  Cas.  43,  7  L.R.A. 

Wash.  347,  63  Pac.  239,  83  A.  S.  R.  (N.S.)  316,  reversing  74  Neb.  573, 104 

821,  54  L.R.A.  178;  Gaston  v.  Mace,  N.  W.  1061, 13  Ann.  Cas.  43, 1  L.R.A. 

33  W.  Va.  14, 10  S.  E.  60,  25  A.  S.  R.  (N.S.)  762;  Burke  County  v.  Catawba 

848,  5  L.R.A.  392;  Willow  River  6lub  Lumber  Co.,  116  N.  4C.  731,  21  S.  E. 

v.  Wade,  100  Wis.  86,  76  N.  W.  273,  941,  47  A.  S.  R.  829;  Weise  v.  Smith, 

42  L.R.A.  305;  Diana  Shooting  Club  3  Ore.  445,  8  Am.  Rep.  £21;  Shaw  v. 

v.  Husting,  156  Wis.  261,  145  N.  W.  Oswego  Iron  Co.,  10  Ore.  371,  45  Am. 

816,  Ann.  Cas.  1915C  1148.  Rep.  146;   Stuart  v.  Clark,  2  Swan 

Notes:  .126  A.  S.  R.  7U;  1  L.R.A.  (Tenn.)    9,   58   Am.    Dec.   49;    New 

60?4  ^?;  Ca*  i914V°,67\™  tt    o  England  Trout,  etc.,  Club  v.  Mather, 

wVP V'K 'S ft*  a  ;/; 68  vt-  **  *  AtL  323>  »  LBJL 

385,  3  S.  Ct.  228,  27  U.  fe.   (L   ed.)    569     Gaston  v   M         33.  w    y^  M 

50  lm.  D^.V641.  '  10  S'  E-60'  *  A*  S*  *•  **  5  LBLa' 

18.  State  v.  West  Tennessee  Land       x;  .         *o   t  r>  *     *vh     -it»a 
'Co.,  127  Tenn.  575,  158  S.  W.  746,    ,J*0^   *2   LR-A*   314'   *   LRA' 

Ann.  Cas.  1914B  1043.  ^N'b'l  L       r    ^     .      ~ 

19.  Note:  42  L.KA.  305.  *•  Fulton  Light,  etc,  Co.  v.  State, 

20.  Wadsworth  v.  Smith,  11  Me.  2°°  N-  Y-  *><>.  94  »•  E.  199,  37  L.R.A. 
278,  26  Am.  Dec.  525;  Brown  v.  Chad-  (N.S.)  307;  New  England  Trout,  etc., 
bourne,  31  Me.  9,  50  Am.  Dee.  641;  Club  v.  Mather,  68  Vt.  338,  35  AtL 
Moore  v.  Sanborne,  2  Mich.  519,  59  323,  33  L.R.A.  569. 

Am.  Dec.  209;  Lorman  v.  Benson,  8       Notes:  126  A.  S.  R.  714;  42  LJEUL 
Mich.  18,  77  Am.  Dec.  435;  Schurmeier  314. 
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raphy  of  the  British  island  and  that  of  the  American  continent.  It 
had  the  influence  for  two  generations  of  excluding  the  admiralty 
jurisdiction  from  our  great  rivers  and  inland  seas;  and  under  the  like 
influence  it  laid  the  foundation  in  many  states  of  doctrines  with  regard 
to  the  ownership  of  the  soil  in  navigable  watere  above  tide  water  at 
variance  with  sound  principles  of  public  policy.9  That  test,  however, 
was  held  not  to  be  in  force  in  the  great  majority  of  the  American 
states,  for  the  reason  that  it  would  deprive  the  public  of  the  title  to  and 
use  of  some  of  the  largest  and  most  useful  streams  on  the  continent.  It 
was  to  serve  the  interest  of  the  people  that  the  common  law  definition 
of  navigability  was  abandoned  and  held  not  to  apply.9  And  indeed 
waters  are  not  under  our  law  regarded  as  navigable  merely  because 
they  are  affected  by  the  tides.4  Although  in  some  states  the  rule  of 
the  common  law  is  still  followed,6  its  inappropriateness  is  peculiarly 
apparent  in  those  states  which  have  ho  tidal  waters  but  are  neverthe- 
less traversed  by  rivers  capable  of  bearing  extensive  navigation.*    And 

2.  Barney  v.  Keokuk,  94  U.  S.  324,  Ore.  237,  83  Pac  391, 92  Pae.  1065,  96 
24  U.  S.  (L.  ed.)  224;  Donnelly  v.  U.  Pac.  865,  131  A.  S.  R.  732,  31  L.R.A. 
8.  228  U.  S.  243,  708,  33  S.  Ct.  449,  (N.S.)  396;  Stuart  v.  Clark,  2  Swan 
1024,  57  U.  S.  (L.  ed.)  820, 1035,  Ann.  (Tenn.)  9,  58  Am.  Dee.  49;  Miller  v. 
Cas.  1913E  710,  721;  Fulton  Light,  State,  124  Tenn.  293,  137  S.  W.  760, 
etc..  Go.  v.  State,  200  N.  T.  400,  94  Ann.  Cas.  1912D  1086,  35  L JtA. 
N.  E.  199,  37  L.R.A.(N.S.)  307;  Shaw  (N.S.)  407;  State  v.  West  Tennessee 
v.  Oswego  Iron  Co.,  10  Ore.  371,  45  Land  Co.,  127  Tenn.  575,  168  S.  W. 
Am.  Rep.  146;  Willow  River  Club  v.  746,  Ann.  Cas.  1914B  1043;  Gaston  v. 
Wade,  100  Wis.  86,  76  N.  W.  273,  42  Mace,  33  W.  Va.  14,  10  S.  E.  60,  25 
L.RA.  305.  A.  S.  R.  848,  5  L.R.A.  392;  Diana 

Notes:  12  L.R.A.  632;  42  L.R.A.  Shooting  Club  v.  Husting,  156  Wis. 
324.  261,  145  N.  W.  816,  Ann.  Cas.  1915C 

3.  The  Daniel  Ball  v.  U.  S.,  10  Wall.  '1148. 

557, 19  U.  S.  (L.  ed.)  999;  little  Rock,  Notes:  126  A.  6.  R>  712;  7  L.RJL 

etc.,  R.  Co.  v.  Brooks,  39  Ark.  403,  43  673.                                                 ■ 

Am.  Rep.  277;  Schulte  v.  Warren,  218  4.  Bolsa  Land  Co.  v.  Burdick,  151 

111.  108,  75  N.  E.  783, 13  L.RA.  (N.S.)  Cal.  264,  90  Pac.  632, 12  L.R.A.(N.S.) 

745;  Smart  v.  Aroostook  Lumber  Co.,  275;  Clement  v.  Watson,  63  Fla.  109, 

103  Me.  37,  68  Atl.  527,  14  L.R.A.  53  So.  25,  Ann.  Cas.  1914A  72;  Com. 

(N.S.)   1083;   Moore  v.  Sanborne,  2  v#  Charlestown,  1  Pick.  (Mass.)  180, 

Mich.  619,  59  Am.  Dec.  209;  Kinkead  ^  ^^  j)ec  161 

£./^T'c7i*lfn  ^'a  109nN'  2'       Notei:  126  A.*S.  R.  714;  5  L.RA. 

I4?9*2}  w  q  P-JP9 13  A?m-  M  384 ;  42  L.R. A.  324. 

7  L.R.A. (N.S.)  316,  reversing  74  Neb.       Rf  ^^  _   nt^M**—**  si  tut*  o 

573, 104  N.  W.  106i,  13  Ann  Cas.  43,  J\*row£/-  ^.  ^w  '  n^  ' 
1  L.R.A.(N.S.)  762;  State  v.  Cleve^  *>  ***>  ^  ^  J*»ZK\  °"5«0 
knd,  etc.,  R.  Co.,  94  Ohio  St.  61,  113  J™  Co"  10  0re-  37h  «  Am-  R*P- 
N.  E.  677,  L.R.A.1917A  1007;  Weise  v.  14°-  _  •*.,„«  -  a  «r  „ 
Smith,  3  Ore.  446,  8  Am.  Rep.  621;  6-  ^  ?***>*  Ball,  10  Wall. 
Shaw  v.  Oswego  Iron  Co.,  10  Ore.  371,  557,  19  U.  S.  (L.  ed.)  999;  Moore  v. 
46  Am.  Rep.  146;  Kamm  v.  Normand,  Sanborne,  2  Mich.  519,  69  Am.  Dec. 
60  Ore.  9,  91  Pac.  448,  128  A.  S.  R.  209;  Lorman  v.  Benson,  8  Mich.  18, 
698  and  note,  11  L.RA.(N.S.)  290;  77  Am.  Dec.  435. 
Hume  v.  Rogue  River  Packing  Co.,  51      Note:  126  A.  S.  B.  712. 
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it  is  said  to  be  settled  that  for  purposes  of  admiralty  jurisdiction  the 
tidal  test,  for  determining  what  is  navigable  water,  is  not  applicable  to 
this  country.7 

213.  Present  Doctrine  in  United  States. — By  the  great  weight  of 
authority  in  this  country,  navigable  waters  are  now  defined  as  water** 
capable  of  being  navigated;  that  is,  navigable  in  fact8    This  definition 

7.  The  Genessee  Chief  v.  Fitzhugh,   74  Neb.  573,  104  N.  W.  1061,  13  Ann. 

12  How.  443,  13  U.  S.  (L.  ed.)  Cas.  43, 1  L.R.A.(N.S.)  762;  Conneeti- 
1058;  Donnelly  v.  U,  S.  228  U.  S.  243,  cut  River  Lumber  Co.  v.  Oleott  Falls 
708,  33  S.  Ct.  449,  1024,  57  U.  S.  Co.,  65  N.  H.  290,  21  Atl.  1090,  13 
(L.  ed.)  820,  1035,  Ann.  Cas.  1913E  L.R.A.  826  and  note;  Hodges  v.  Wil~ 
710,  721.  Hams,  95  N.  C.  331,  59  Am.  Rep.  242  j 

Note:  12  L.RA.  632.  State- v.  Narrows  Island  Club,  100  N. 

8.  The  Daniel  Ball,  10  Wall.  557,  C.  477,  5  S.  E.  411,  6  A.  S.  R.  618; 

19  U.  S.  (L.  ed.)  999;  The  Montello,  State  v.  Cleveland,  etc.,  R.  Co.,  94  Ohio 

20  Wall.  430,  22  U.  S.  (L.  ed.)  391;  St.  61,  113  N.  E.  677,  L.R.A.1917A 
United  States  v.  Rio  Grande  Dam,  1007;  Hume  v.  Rogue  River  Packing? 
etc.,  Co.,  174  U.  S.  690,  19  S.  Co.,  51  Ore.  237,  83  Pac.  391,  92  Pac. 
Ct.  770,  43  XL  S.  (L.  ed.)  1136;  Bay-  1065,  96  Pac.  865, 131  A.  S.  R.  732,  31 
zer  v.  McMillan  Mill  Co.,  105  Ala.  L.R.A.(N.S.)  396;  Kamm  v.  Normand, 
395,  16  So.  923,  53  A.  S.  R.  133;  50  Ore.  9,  91  Pac.  448,  126  A.  S.  R- 
Little  Rock,  etc.,  R.  Co.  v.  Brooks,  39  698,  11  L.R.A.(N.S.)  290;  Mononga- 
Ark.  403,  43  Am.  Rep.  277;  St.  Louis,  hela  Bridge  Co.  v.  Kirk,  46  Pa.  St. 
etc.,  R.  Co.  v.  Ramsey,  53  Ark.  314,  112,  84  Am. 'Dec  527;  Stover  v.  Jack, 

13  S.  W.  931,  22  A.  S.  R.  195,  8  L.R.A.  60  Pa.  St.  339,  100  Am.  Dec.  566; 
559;  Johnson  v.  Johnson,  14  Idaho  Fulmer  v.  Williams,  122  Pa.  St  191, 
561,  95  Pac  499,  24  L.R.A.(N.S.)  15  Atl.  726,  9  A.  S.  R.  88,  1  L.R.A. 
1240;  Mashburn  v.  St.  Joe  Imp.  Co.,  603;  Cates  v.  Wadlington,  1  McCord 
19  Idaho  30,  113  Pac,  92,  35  L.R.A.  L.  (S.  C.)  580,  10  Am.  Dec  699;  Mil- 
(N.S.)  824;  People  v.  St.  Louis,  5  Gil-  ler  v.  State,  124  Tenn.  293,  137  S.  W. 
man  (111.)  351,  48  Am.  Dec.  339;  760,  Ann.  Cas.  1912D  1086,  35  L.R.A. 
Schulte  v.  Warren,  218  111.  108,  75  (N.S.)  407;  State  v.  West  Tennessee 
N.  E.  783,  13  LJLA.(N.S.)  745;  Bru-  Land  Co.,  127  Tenn.  575,  158  S.  W. 
baker  v.  Paul,  7  Dana  (Ky.)  428,  32  746,  Ann.  Cas.  1914B  1043;  Boutwell 
Am.  Dec.  Ill;  Berry  v.  Synder,  3  v.  Champlain  Realty  Co.,  89  Vt.  80, 
Bush  (Ky.)  266,  96  Am.  Dec  219;  94  Atl.  108,  Ann.  Cas.  1918A  726; 
Brooks  v.  Cedar  Brook,  etc.,  Imp.  Co.,  Griffith  v.  Holman,  23  Wash.  347,  63 
82  Me.  17,  19  Atl.  87,  17  A.  S.  R.  Pac.  239,  83  A.  S.  R.  821,  54  L.R.A. 
459,  7  L.R.A.  760;  Smart  v.  Aroostook  178;  Monroe  Mill  Co.  v.  Menzel,  35 
Lumber  Co.,  103  Me.  37,  68  Atl.  527,  Wash.  487,  77  Pac.  813,  102  A.  S.  R. 

14  L.R.A.(N.S.)  1083;  Blood  v.  905,  70  L.R.A.  272;  Bernot  v.  Mor- 
Nashua,  etc.,  R.  Corp.,  2  Gray  (Mass.)  rison,  81  Wash.  538,  143  Pac  104, 
137,  61  Am.  Dec.  444;  Lorman  v.  Ben-  Ann.  Cas.  1916D  290;  Gaston  v.  Mace, 
son,  8  Mich.  18,  77  Am.  Dec.  435;  33  W.  Va.  14, 10  S.  E.  60,  25  A.  S.  R. 
Lamprey  v.  State,  52  Minn.  181,  53  848,  5  L.RA.  392;  Diedrich  v.  North- 
N.  W.  1139,  38  A.  S.  R.  541,  18  L.R.A.  western  Union  R.  Co.,  42  Wis.  248, 
670;  State  v.  Korrer,  127  Minn.  60,  24  Am.  Rep.  399;  Willow  River  Club 
148  N.  W.  617,  1095,  L.R.A.  1916C  v.  Wade,  100  Wis.  86,  76  N.  W.  273, 
139 ;  Homochitto  River  Com'rs  v.  With-  42  L.R.A.  305  and  note. 

ers,  29  Miss.  21,  64  Am.  Dec  126;  Notes:  10  Am.  Dee.  387;  19  A.  S. 
Kinkead  v.  Turgeon,  74  Neb.  580,  109  R.  228;  126  A.  S.  R.  710;  3  L.RA. 
N.  W.  744,  121  A.  S.  R.  740,  13  Ann.  406;  7  L.R.A.  673;  42  L.R.A.  316,  325 
Cas.  43,  7  L.R.A.(N.S.)  316,  reversing   (giving   list   of   streams  held   to   be 
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• 
is  in  accord  with  the  civil  law  on  the  subject.    In  the  words  of  the 

Digests,  a  navigable  river  is  statio  iturve  navigio.9  The  rule  by  which 
to  determine  whether  waters  are  navigable  is  variously  stated,  but 
clearly  enough  defined.  The  test  of  navigability  of  a  river,  as  stated  by 
the  supreme  court  of  the  United  States,  is  that  those  rivers  are  naviga- 
ble in  law  when  they  are  used,  or  are  susceptible  of  being  used,  in  their 
ordinary  condition,  as  highways  for  commerce,  over  which  trade  and 
travel  are  or  may  be  conducted  in  the  customary  modes  of  trade  and 
travel  on  water.10  *  Another  test  is  whether,  in  its  ordinary  state,  a 
stream  or  body  of  water  has  capacity  and  suitability  for  the  usual  pur- 
pose of  navigation,  ascending  or  descending,  by  vessels  such  as  are 
employed  in  the  ordinary  purposes  of  commerce,  whether  foreign  or 
inland,  and  whether  steam  or  sail  vessels.11  These  are  the  rules  of  the 
civil  law,12  and  it  is  well  to  notice  here  that  the'  only  change  of  the 

navigable  on   the  facts) ;   Ann.    Cas.  13  Am.  Rep.  255 ;  Weise  v.  Smith,  3 

1914B  1068.  Ore.  445,  8  Am.  Rep.  621;  Shaw  v. 

9.  Moore  v.  Sanborne,  2  Mich.  519,  Oswego  Iron  Co.,  10  Ore.  371,  45  Am. 
59  Am.  Bee.  209;  Baker  v.  Lewis,  33  Rep.  146;  Kamm  v.  Normand,  50  Ore. 
Pa.  St.  301,  75  Am.  Dec.  598;  9,  91  Pac.  448,  126  A.  S.  R.  698,  11 
Monongahela  Bridge  Co.  v.  Kirk,  46  L.R.A.(N.S.)  290;  Miller  v.  State,  124 
Pa.  St.  112,  84  Am.  Dec.  527;  Stuart  Tenn.  293,  137  S.  W.  760,  Ann.  Cas. 
v.  Clark,  2  Swan  (Tenn.)  9,  58  Am.  1912D  1086,  35  L.R.A.(N.S.)  407; 
Dee.  49;  Gaston  v.  Mace,  33  W.  Va.  Hot  Springs  Lumber,  etc.,  Co.  v.  Rev- 
14,  10  S.  E.  60,  25  A.  S.  R.  848,  5  ercomb,  106  Va.  176,  55  S.  E.  580,  9 
L.R.A.  392.  L.R.A.(N.S.)      894;     New     England 

Note :  Ann.  Cas.  1914B  1068.  Trout,  etc.,  Club  v.  Mather,  68  Vt.  338, 

10.  The  Daniel  Ball,  10  Wall.  557,  55  Att  323,  33  L.R.A.  569;  Boutwell 
19  U.  S.  (L.  ed.)  999;  U.  S.  v.  Rio  v.  Champlain  Realty  Co.,  89  Vt.  80, 
Grande  Dam,  etc.,  Co.,  174  U.  S.  690,  94  Atl.  108,  Ann.  Cas.  1918A  726 ; 
19  S.  Ct.  770,  43  U.  S.  (L.  ed.)  1136;  Griffith  v.  Holman,  23  Wash.  347,  63 
The  Katie,  40  Fed.  480,  7  L.R.A.  55;  Pac.  239,  8$  A.  S.  R.  821,  54  L.R.A. 
Lewis  v.  Coffee  County,  77  Ala.  190,  178;  Monroe  Mill  Co.  v.  Menzel,  35 
54  Am.  Rep.  55;  Morrison  v.  Coleman,  Wash.  487,  77  Pac.  813,  102  A.  S.  R. 
87  Ala.  655,  6  So.  374,  5  L.R.A.  384  905,  70  L.R.A.  272;  Willow  River 
and  note;  Bayzer  v.  McMillan  Mill  Club  v.  Wade,  100  Wis.  86,  76  N.  W. 
Co.,  105  Ala.  395,  16  So.  923,  53  A.  273,  42  L.R.A.  305  and  note. 

S.  R.  133;  Blackman  v.  Mauldin,  164  Notes:  59  Am.  Dec.  220;  3  L.R.A. 

Ala.  337,  51  So.  23,  27  L.R.A.(N.S.)  609;  7  L.R.A.  673;  12  L.R.A.  633;  13 

670;  Masbburn  v.  St.  Joe  Imp.  Co.,  L.R.A.  828. 

19  Idcho  30,  113  Pac.  92,  35  L.R.A.  11.  Collins  v.  Benburv,  25  N.  C.  277, 

(N.S.)  824;  Idaho  Northern  R.  Co.  v.  38  Am.  Dec.  722;  State  v.  Eason,  114 

Post  Falls  Lumber  Co.,  20  Idaho  695,  N.  C.  787,  19  S.  E.  364,  41  A.  S.  R. 

119  Pac.  1098,  38  L.R.A.(N.S.)  114;  811,  23  L.R.A.  520 ;  Webster  v.  Harris, 

Brown  v.  Chadboume,  31  Me.  9,  50  111  Tenn.  668,  69  S.  W.  782,  59  L.R.A. 

Am.  Dec.  641;  Treat  v.  Lord,  42  Me.  324;  Miller  v.  State,  124  Tenn.  293, 

552,    66    Am.    Dec.    298;    Smart    v.  137    S.    W.    760,    Ann.    Cas.    1912D 

Aroostook  Lumber  Co.,   103  Me.  37,  1086,  35  L.R.A.(N.S.)   407;  State  v. 

68  Atl.  527,   14  L.R.A. (N.S.)    1083;  West  Tennessee  Land  Co.,  127  Tenn. 

Farmers    Co-Operative    Mfg.    Co.    v.  575,  158  S.  W.  746,  Ann.  Cas.  1914B 

Albemarle,  etc.,  R.  Co.,  117  N.  C.  579,  1043. 

23  S.  E.  43,  53  A.  S.  R.  606,  29  L.R.A.  12.  Stuart  v.  Clark,  2  Swan  (Tenn.) 

700;  Hicock  v.  Hine,  23  Ohio  St.  523,  9,  58  Am.  Dec.  49;  Fuller  v.  Shsdd, 
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common  law  effected  by  the  adoption  of  the  rule  of  the  civil  law  is  the 
substitution  of  anew  and  more  appropriate  criterion  of  a  navigable 
river.  In  all  other  respects,  the  principles  of  the  common  law,  regulat- 
ing and  defining  the  respective  rights  of  the  public  and  of  the  riparian 
proprietors  in  rivers  of  whatever  character,  remain  unchanged,  and 
are  to  be  applied  by  the  courts.  The  presence  or  absence  of  a  current 
has  also  been  held  to  be  immaterial  in  determining  the  navigability  of 
a  stream.13  In  accordance  with  this  view  of  the  law  it  has  been  said 
that  a  lake  must  be  deemed  navigable  in  fact  when  susceptible  of  any 
public  use.  And  it  is  considered  that  while  few  inland  lakes  will  ever 
be  used  to  any  great  extent^  for  commercial  navigation,  they  are  used — 
and  as  population  increases,  and  towns  and  cities  are  built  up  in  their 
vicinity,  will  be  still  more  used — by  the  people  for  many  purposes.  To 
hand  over  all  these  lakes  to  private  ownership,  under  any  old  or  nar- 
row test  of  navigability,  it  is  thought,  would  be  a  great  wrong  on  the 
public  for  all  time.14 

214.  Rule  Generally  as  to  Capacity. — The  question  of  navigability 
depends  on  whether  or  not  the  river  in  its.  natural  state  is  such  that  it 
affords  a  channel  for  useful  commerce.1*  Any  water  to  be  navigable 
should  be  susceptible  of  use  for  purposes  of  commerce  or  possess  the 
capacity  for  valuable  floatage  in  transportation  to  market  of  the 
products  of  the  country  through  which  it  runs,  .and  should  be  of  prac- 
ticable usefulness  to  the  public  as  a  public  highway  in  its  own  state 
and  without  the  aid  of  artificial  means.16  The  capacity,  as  shown  by 

161  111.  462,  44  N.  E.  286,  52  A.  S.  R.  Ian  Mill  Co.,  105  Ala.  395, 16  So.  923, 

380,   33  L.RA.   146;    State  v.   West  53  A.  S.  R.  133 ;  Blackman  v.  Mauldin, 

Tennessee  Land  Co.,  127  Tenn.  575,  164  Ala.  337,  51  So.  23,  27  L.BA. 

158  S.  W.  746,  Ann.  Cas..l914B  1043.  (N.S.)  670;  Little  Rock,  etc.,  R.  Co. 

Note:  126  A.  S.  R.  715.  v.  Brooks,  39  Ark.  403,  43  Am.  Rep. 

13.  Note :  42  L.R.A.  326.  277 ;  St.  Louis,  etc,  R.  Co.  v.  Ramsey, 

14.  Lamprey  v.  State,  52  Minn.  181,  53  Ark.  314,  13  S.  W.  931,  22  A.  S. 
53  N.  W.  1139,  38  A.  S.  R.  541,  18  R.  195,  8  L.R.A.  559 ;  Murray  v.  Pres- 
L.R.A.  670.  ton,  106  Ky.  561,  50  S.  W.  1095,  90 

15.  Hubbard  v.  Bell,  54  111.  110,  5  A.  S.R.  232;  Moore  v.  Sanborne,  2 
Am.  Rep.  98;  Murray  v.  Preston,  106  Mich.  519,  59  Am.  Dec,  209;  Witheral 
Ky.  561,  50  S.  W.  1095,  90  A.  S.  R.  v.  Muskegon  Booming  Co.,  68  Mich. 
232;  Moore  v.  Sanborne,  2  Mich.  519,  48,  35  N.  W.  758,  13  A.  S.  R.  325; 
59  Am.  Dec.  209;  Ames  v.  Port  Huron  Burke  County  v.  Catawba  Lumber  Co., 
Log  Driving,  etc.,  Co.,  11  Mich.  139.  116  N.  C.  731,  21  S.  E.  941,  47  A.  S. 
83  Am.  Dec.  731;  Lamprey  v.  State,  R.  829;  Haines  v.  Hall,  17  Ore.  165, 
52  Minn.  181,  53  N.  W.  1139,  38  A.  20  Pac.  831,  3  L*R.A.  609;  Kamm  v. 
S.  R.  541,  18  L.R. A.  670 ;  Carter  v.  Normand,  50  Ore.  9,  91  Pac.  448,  126 
Thurston,  58  N.  H.  104,  42  Am.  Rep.  A.  S.  R.  698,  11  L.R.A.(N.S.)  290; 
584;  Hickok  v.  Hine,  23  Ohio  St.  523,  Heyward  v.  Farmers'  Min.  Co.,  42  S. 
13  Am.  Rep.  255.  C.  138,  19  S.  E.  963,  20  S.  E.  64,  46 

Notes:  126  A.  S.  R.  720;  41  L.RA.  A.  S.  R.  702,  28  L.R.A.  42;  Miller  ▼, 

373.  State,  124  Tenn.  293,  137  S.  W.  760; 

16.  The  Montello,  20  Wall.  430,  22  Ann.  Cas.  1912D  1086,  35  L.R.A. 
U.  S.  (L.  ed.)  391;  Bayzer  v.  McMil-  (N.S.)  407;  State  v.  West  Tennessee 
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the  use  to  which  it  is  put,  is  the  true  criterion.  It  is  sufficient  if  it  is 
capable  of  floating  vessels,  boats,  or  other  craft,  or  rafts  of  logs,  or  logs 
in  quantities  to  make  it  of  commercial  value.19  In  determining  the 
capacity  as  bearing  on  the  question  whether  a  stream  may  be  consid- 
ered as  a  navigable  one  it  has  been  held  that  capacity  is  not  sufficient 
for  that  purpose  where  the  stream  will  accommodate  only  a  few  per-. 
sons,18  can  float  only  single  logs,19  or  logs  occasionally  when  the 
stream  is  at  flood,80  or  only  when  they  are  propelled  by  persons  travel- 
ling on  the  bank ;  *  although  it  has  been  held  that  the  mere  fact  that 
it  is  convenient,  and  that  persons  are  accustomed  to  use  the  banks  to  aid 
the  floating  of  their  logs,  does  not  show  that  the  stream  is  not  naviga- 
ble.2 And  it  has  also  been  held  that  a  stream,  though  too  small  to  float 
logs,  is  navigable  if  it  is  large  enough  to  float  shingle  bolts  after  heavy 
rains  and  during  freshets  which  occur  with  periodical  regularity  in 
the  spring  and  fall  of  each  year.8 

215.  Floatability  or  Descending  Navigability. — In  this  country 
there  is  a  class  of  streams,  private  as  respects  the  ownership  of  the  soil, 
which  are  not  navigable  in  the  strict  legal  sense  but  in  which  the  pub- 
'lic,  at  least  riparian  owners,  have  an  easement  of  passage,  and  which 
have  been  called  navigable.  In  reference  to  these  streams  the  rule  is 
that  any  stream  in  a  natural  condition  is  navigable  on  whose  waters 
logs  or  timbers  can  be  floated  to  market.4  These  streams  axe  corn- 
Land  Co.,  127  Teiin.  575,  158  S.  W.  Ann.  Cas.  1912D  1086,  35  L.R.A. 
746,  Ann/  Cas.  1914B  1043;  Griffith    (N.S.)  407. 

v.  Holman,  23  Wash.  347,  63  Pac  Notes:  41  L.BA.  376;  42  L.R.A. 
239,  83  A.  S.  R.  821,  54  L.R.A.  178.   327. 

Notes:    7   L.R.A   673;   Ann.    Cas.       2.  Note:  41  L.R.A.  376. 
1914B  1068.  3.  Monroe  Mill  Co.  v.  Menzel,  35 

17.  Hot  Springs  Lumber,  etc.,  Co.  v.  Wash.  487,  77  Pac.  813,  102  A  S.  R. 
Revereomb,  106  Va.  176,  55  S.  E.  580,   905,  70  L.R.A.  272. 

9  L.R.A. (N.S.)  894.  4.  Nester  v.   Diamond  Match   Co., 

18.  Rhodes  v.  Otis,  33  Ala.  578,  73  105  Fed.  567,  44  C.  C.  A.  606,  52 
Am.  Dec.  439;  Haines  v.  Hall,  17  Ore.  L.R.A.  950;  Blaokman  v.  Mauldin,  164 
165,  20  Pac.  831,  3  L,R.A.  609.  Ala.  337,  51  So.  23,  27  L.R.A.(N.S.) 

Notes:  41  L.R.A.  372;  42  L.R.A.  670;  Little  Rock,  etc.,  R.  Co.  v.  Brooks, 

327.  39  Ark.  403,  43  Am.  Rep.  277 ;  John- 

19.  Hot  Springs  Lumber,  etc.,  Co.  son  v.  Johnson,  14  Idaho  561,  95  Pac* 
v.  Revereomb,  106  Va.  176,  55  S.  E.  499,  24  L.R.A.(N.S.)  1240;  Mashburn 
580,  9  L.R.A(N.S.)  894.  v.  St.  Joe  Imp.  Co,,  19  Idaho  30,  113 

Note:  41  L.R.A.  373.  Pac.  92,  35  L.R.A.(N.S.)  824;  Idaho 

20.  Morgan  v.  King,  35  N.  Y.  454,  Northern  R.  Co.  v.  Post  Falls  Lumber 
91  Am.  Dec.  58;  Miller  v.  State,  124  Mfg.  Co.,  20  Idaho  695, 119  Pac.  1098, 
Tenn.  293,  137  S.  W.  760,  Ann.  Cas.  38  L.R.A.(N.S.)  114;  Ireland  v.  Bow- 
1912D  1086,  35  L.R.A.(N.S.)  407.  man,  130  Ky.  153,  113  S.  W.  56,  17 

Notes:  41  L.R.A.  373;  42  L.R.A,  Ann.   Cas.   786;   Lancey   v.   Clifford, 

826.  54  Me.  487,  92  Am.  Dec.  561;  Brooks 

1.  Brown  v.  Chadboume,  31  Me.  9,  v.  Cedar  Brook,  etc.,  River  Imp.  Co., 

50  Am.  Dec.  641;  Treat  v.  Lord,  42  82  Me.  17,  19  Atl.  87,  17  A.  S.  R. 

Me.  552,  66  Am.  Dec.  298;  Miller  v.  459,  7  L.R.A  460;  Smart  v.  Aroos- 

State,  124  Tenn.  293,  137  S.  W.  760,  took  Lumber  Co.,  103  Me.  37,  68  Atl. 
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monly  called  floatable  streams,*  and  the  extended  application  of  the 
right  of  the  public  to  use  navigable  streams,  whether  tidal  or  nontidal, 
even  those  of  inconsiderable  size,  as  highways  for  transporting  mer- 
chandise, rafting  and  driving  logs,  and  propelling  boats,  has  made  the 
terms  "navigable"  and  "floatable"  practically  synonymous.6  This 
class  would  not  be  included  in  the  definition  of  a  navigable  stream  as 
one  in  which  the  tide  ebbs  and  flows,  nor  could  it  come  within  the  civil 
law  definition  of  a  navigable  stream  as  one  which  is  capable  of  being 
navigated  by  boats  or  lighters,  and  on  which  commerce  may  be  car- 
ried on.7  And  it  has  been  said  that  such  a  stream,  not  being  navigable 
in  the  strict  legal  sense,  should  be  described,  not  as  navigable,  but  as  a 
"public  highway"  or  "public  waterway."  8  This  rule  as  to  floatable 
streams,  which  was  pronounced  in  states  where  the  timber  industry 
is  important,  is  founded  on  commercial  convenience  and  necessity 
because  of  the  environment  of  the  industry.  Much  of  the  timber 
grows  in  the  mountains,  also  on  the  foothills,  and  in  oilier  localities 
which  are  inaccessible  by  means  of  transportation  facilities  without 
great  expense.  Nature  has,  however,  provided  numerous  streams 
which  flow  out  from  these  timber  centers,  and  which  are  available- 
highways  for  the  carriage  of  the  timber  to  market.  In  a  locality  so 
situated  it  seems  reasonable  that  these  highways  should  be  used  for 
such  purposes.9     Some  states,  however,  where  the  lumber  interests 

527,  14  L.R.A.(N.S.)  .1083;  Blood  v.   10  S.  E.  60,  25  A.  S.  R.  848,  5  L.B.A. 
Nashua,  etc.,  R.  Corp.,  2  Gray  (Mass.)    392;  Willow  River  Club  v.  Wade,  100 
137,  61  Am.  Dec.  444 ;  Moore  v.  San-   Wis.  86,  76  N.  W.  273,  42  L.R. A.  305 
borne,  2  Mich.  519,  59  Am.  Dec.  209;   and    note;    Diana   Shooting   Club    v. 
Thunder  Bay  River  Booming  Co.  v.   Huating,  156  Wis.  261,  145  N.  W.  816, 
Speechly,  31  Mich.  336,  18  Am.  Rep.   Ann.  Cas.  1915C  1148. 
184;   State  v.  Korrer,  127  Minn.  60,       Notes:  126  A.  S.  R.  714;  3  L.R.A. 
148  N.  W.  617,  1095,  L.R.A.  1916C   406;  Ann.  Cas.  1914B  1068. 
139;  Connecticut  River  Lumber  Co.  v.       As  to  floatage  of  logs,  see  Logs  and 
Olcott  Falls  Co.,  65  N.  H.  290,  21  Atl.   Timber,  vol.  17,  p.  1062  et  aeq. 
1090,  13  L.R.A.  826  and  note;  Weise       6.  Gaston  v.  Mace,  33  W.  Va.  14, 
v.  Smitfi,  3  Ore.  445,  8  Am.  Rep.  621;   10  S.  E.  60,  25  A.  S.  R.  848,  5  L.R.A. 
Shaw  v.  Oswego  Iron  Co.,  10  Ore.  371,   392. 

45  Am.  Rep.  146;  Haines  v.  Hall,  17  6.  Smart  v.  Aroostook  Lumber  Co.t 
Ore.  165,  20  Pac.  831,  3  L.R.A.  609;  103  Me.  37,  68  Atl.  527,  14  L.R.A. 
Kamm  v.  Normand,  50  Ore.  9,  91  Pac.  (N.S.)  1083. 
448, 126  A.  S.  R.  698, 11  L.R.A. (N.S.)  Note:  126  A.  S.  R.  725. 
290;  Trullinger  v.  Howe,  53  Ore.  219,  7.  Gaston  v.  Mace,  33  W.  Va.  14, 
97  Pac.  548,  99  Pac.  880,  22  L.R.A.  10  S.  E.  60,  25  A.  S.  R,  848,  5  L.R.A. 
(N.S.)  545;  Stuart  v.  Clark,. 2  Swan   392. 

(Tenn.)  9,  58  Am.  Dec.  49;  New  8.  Allaby  v.  Mauston  Electric  Serv- 
England  Trout,  etc.,  Club  v.  Mather,  ice  Co.,  135  Wis.  345,  116  N.  W.  4, 
68  Vt.  338,  35  Atl.  323,  33  L.R.A.  569;  16  L.R.A.(N.S.)  420. 
Hot  Springs  Lumber,  etc.,  Co.  v.  Rev-  9.  Johnson  v.  Johnson,  14  Idaho 
ercomb,  106  Va.  176,  55  S.  E.  580,  9  561,  95  Pac.  499,  24  L.R.A.(N.S.) 
L.R.A.(N.S.)  894;  Watkins  v.  Dorris,  1240;  Kamm  v.  Normand,  50  Ore.  9, 
24  Wash.  636,  64  Pac.  840,  54  L.R.A.  91  Pac.  448,  126  A.  S.  ,R.  698,  11 
199;  Gaston  v.  Mace,  33  W.  Va.  14,   L.R.A. (N.S.)  290;  Monroe  Mill  Co.  ▼. 
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are  not  extensive,  have  refused  to  adopt  the  rule  that  streams  which 
are  capable  of  floating  logs  are  navigable,  but  have  adhered  to  the  doc- 
trine that  waters  must  be  capable  of  practical  general  use  in  order  to 
be  so  classed.10  And  in  a  few  states  statutory  changes  have  been  made 
establishing  the  test  whether  streams  are  capable  of  carrying,  for  either 
the  whole  or  part  of  a  year,  boats  loaded  with  freight  in  the  regular 
course  of  trade.11 

216.  Power  of  State  to  Declare  Streams  Navigable. — Statutes 
declaring  streams  to  be  navigable  have  been  adopted  in  many  jurisdic- 
tions and  have  been  given  effect  by  the  courts,19  the  rule  being  that  a 
state  legislature  has  the  power  to  appropriate  by  force  of  its  own  enact- 
ment any  flowing  stream  to  the  use  of  the  public  as  a  highway,  subject, 
however,  to  the  qualification  that  if  a  stream  is  in  fact  not  navigable  a 
statute  declaring  it  to  be  navigable  will  not  make  it  so  in  law  as 
against  the  pre-existing  rights  of  riparian  owners,  unless  compensa- 
tion is  made  to  such  owners  for  the  value  of  rights  so  destroyed  or 
injured.1*  And  while  a  legislative  declaration  of  the  navigability  of 
the  stream  is  not  required  if  the  stream  is  navigable  in  fact,14  yet  in 
the  case  of  a  stream  which  is  so  navigable,  but  which  is  not  one  of  the 

Menzel,  35  Wash.  487,  77  Pac.  813,  426,  118  A.   S.   R.  233;   Murray   v. 

102  A.  S.  R.  905,  70  L.R A.  272 ;  Wil-  Preston,  106  Ky.  561,  50  S.  W.  1095, 

low  River  Club  v.  Wade,  100  Wis.  86,  90  A.  S.  R.  232  and  note;  Carlson  v. 

76  N.  W.  273,  42  L.RA.  305.  St.   Louis   River   Dam,   etc.,   Co.,   73 

10.  Hubbard  v.  Bell,  54  111.  110,  5  Minn.  128,  75  N.  W.  1044,  72  A.  S. 
Am.  Rep.  98 ;  Schulte  v.  Warren,  218  R.  610,  41  L.R.A.  371  and  note ;  Mor- 
111. 108,  75  N.  E.  783, 13  L.R.A.(N.S.)  gan  v.  King,  35  N.  Y.  454,  91  Am. 
745.  Dec.  58  and  note;  Stuart  v.  Clark,  2 

Note:  42  L.R.A.  320.  Swan  (Tenn.)  9,  58  Am.  Dec.  49;  Mil- 

11.  Boardman  v.  Scott,  102  Ga.  404,  ler  v.  State,  124  Tenn.  293,  137  S.  W. 
30  S.  E.  982,  51  L.R.A.  178.  760,  Ann.  Cas.  1912D  1086  and  note, 

12.  Donnelly  v.  U.  S.,  228  U.  S.  35  L.R.A.(N.S.)  407;  Boutwell  v. 
243,  708,  33  S.  Ct.  449,  1024,  57  U.  Champlain  Realty  Co.,  89  Vt.  80,  94 
S.  (L.  ed.)  820,  1035,  Ann.  Cas.  Atl.  108,  Ann.  Cas.  1918A  726;  Wat- 
1913E  710,  721;  Crookaton  Water-  kins  v.  Dorris,  24  Wash.  636,  64  Pac. 
works,  etc,  Co.  v.  Sprague,  91  Minn.  840,  54  L.R.A.  199;  Allen  v.  Weber, 
461,  98  N.  W.  347,  99  N.  W.  420,  103  80  Wis.  531,  50  N.  W.  514,  27  A.  S. 
A.  S.  R.  525,  64  L.R.A.  977;  Critten-  R.  5i,  U  L.R.A#  36L 

den  v.  Wilson,  5  Cow.  (N.  Y.)  165, 15       Notea.  126  A.  S.  R.  717;  Ann.  Cas. 

Am.  Dec.  462;  Bell  v.  McClintock,  9   1912D  1091 

Watte  (Pa )   U9,  34  Am.  Dec   507 ;      In  ^^  how  a  ^^ 

a     ^  V*^W1?ii  k        1*  S     T&I        «*i«*  streams  not  navigable  in  their 
Am.  Dec.  598:  Allaby  v.  Mauston  Elec-  ^„/L_  •   ,.  t„   t.   _    _.  ?,.  ,,, 

trie  Service  Co.,  135  Wis.  345,  116  N.  ?a^  qt«      *       ft   PUWlC    ^     41 

W.  4,  16  L.R.A.  (N.S.)  420.  1  i\r  !* ■         m-      RD1    w  /t  ^  * 

Notes:  42  L.R.A.  323;  Ann.   Cas.  0^'0MK&rtmr7'  Bhss,  5  Blackf .  (Ind.) 

1912D  1091  ****  32  Am#  -^ec*  ™>  Murray  v-  Pres- 

13.  Olive  V  State,  86  Ala.  88,  5  So.  ton,  106  Ky.  561,  50  S.  W.  1095,  90 
653,  4  L.R.A.  33;  People  v.  Elk  River  A  S.  R.  232;  Southern  R.  Co.  v.  Fer- 
Mill,  etc.,  Co.,  107  Cal.  221,  40  Pac.  guson,  105  Tenn.  552,  59  S.  W.  343, 
531,  48  A  S.  R.  125;  Potlatch  Lumber  80  A.  S.  R.  908. 

Co.  v.  Peterson,  12  Idaho  769,  88  Pac       Note :  42  L.R. A.  317. 
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principal  rivers  of  the  state,  and  the  bed  of  which  the  state  has  duly 
granted  to  riparian  owners,  a  statute  declaring  it  to  be  navigable  is 
valid  and  constitutional,  but  cannot  be  held  to  divest  any  of  the  vested 
rights  of  such  owners.16  But  a  state  statute  declaring  to  be  navigable 
a  small  stream  suitable  in  fact  only  for  the  use  of  saw  logs  and  various 
kinds  of  smaller  water  craft  has  nothing  to  do  with  the  navigability  of 
the  stream  as  a  stream  of  the  United  States  in  relation  to  questions  of 
interstate  commerce  or  international  navigation.  Such  statutory 
declaration  does  not  make  the  stream  navigable  within  the  meaning  of 
any  constitutional  provision,  treaty  or  ordinance  of  the  United  States.1* 
In  the  case  of  a  statute  enumerating  all  the  navigable  rivers  of  the 
state,  such  enumeration  is  held  to  be  exclusive,  so  that  no  other  rivers 
are  navigable  under  the  laws.17 

217.  Use. — In  order  that  a  stream  or  watercourse  may  be  character* 
ized  as  "navigable"  it  is  necessary  that  it  be  navigable  for  some  purpose 
useful  to  trade  or  commerce.18  The  capability  of  use  by  the  public  for 
such  purposes  affords  the  true  criterion  of  navigability  rather  than  the 
extent  or  the  manner  of  that  use.  If  it  be  capable  in  its  natural  state 
of  being  used  for  purposes  of  commerce,  no  matter  in  what  mode  the 
commerce  may  be  carried  on,  it  is  navigable  in  fact,  and  therefore 
becomes  a  public  river  or  highway.19  It  must  in  all  eases  be  first 
ascertained  and  determined  that  the  floatage  or  navigation  proposed  is 
a  valuable  or  a  beneficial  use,  but  the  question  of  profitable  use  should 
not  receive  great  or  controlling  consideration.20    It  is  the  question  of 

15.  Crookston  Waterworks,  etc.,  Co.  England  Trout,  etc.,  Club  v.  Mather, 
v.  Sprague,  91  Minn.  461,  98  N.  W.  68  Vt.  338,  35  Atl.  323,  33  L.R.A.  569 ; 
347,  99  N.  W.  420,  103  A.  S.  R.  525,  Griffith  v.  Holman,  23  Wash.  347,  63 
64  L.R.A.  977;  Stuart  v.  Clark,  2  Pac.  239,  83  A.  S.  R.  821,  54  L.R.A. 
Swan  (Tenn.)  9,  58  Am.  Dec.  49;  178;  Gaston  v.  Mace,  33  W.  Va.  14, 
Miller  v.  State,  124  Tenn.  293,  137  S.  10  S.  E.  60,  25  A.  S.  R.  848,  5  L.R.A. 
W.  760,  Ann.   Cas.  1912D  1086,   35  392. 

L.R.A.(N.S.)  407;  Watkins  v.  Dorris,       Notes:  126  A.  S.  R.  714;  7  L.R.A. 

24  Wash.  636,  64  Pac.  840,  54  L.R. A.  673 ;  41  L.R. A.  373 ;  42  L.R.A.  324. 
199 ;  Allen  v.  Weher,  80  Wis.  53L  50       19.  The  Montello,  20  Wall.  430,  22 

N.  W.  514,  27  A.  S.  R.  51,  14  L*R.A.  U.  S.  (L.  ed.)  391;  Moore  v.  Sanborne, 

361.  2  Mich.  519,  59  Am.  Dec.  209;  ffickok 

Note:  Ann.  Cas.  1912D  1091.  v.  Hine,  23  Ohio  St.  523, 13  Am.  Rep. 

16.  Note:  Ann.  Cas.  1912D  1092.  255;  New  England  Trout,  etc.,  Clnb 

17.  Donnelly  v.  U.  S.,  228  U.  S.  243,  v.  Mather,  68  Vt.  338,  35  Atl.  323,  33 
708,  33  S.  Ct.  449,  1024,  57  U.  S.  L.R.A.  569;  Boutwell  v.  Champlain 
(L.  ed.)  820,  1035,  Ann.  Cas.  1913E  Realty  Co.,  89  Vt.  80, 94  Atl.  108,  Ann. 
710,  721.  Cas.  1918A  726;  State  v.  West  Ten- 

.  18.  Lewis  v.  Coffee  County,  77  Ala.  nessee  Land  Co.,  127  tenn.  575,  158 

190,   54  Am.   Rep.   55;   Burrows   v.  S.  W.  746,  Ann.   Cas.  1914B  1043; 

Gallup,  Si  Conn.  493,  87  Am.  Dec.  Willow  River  Club  v.  Wade,  100  Wia. 

186 ;  Woodman  v.  Pitman,  79  Me.  456,  86,  76  N.  W.  273,  42  L.R.A.  305. 
10  AtL  321,  4  N.  Eng.  Rep.  699,  1  A.       Notes:  126  A.  S.  R.  722;  7  L.R.A. 

S.  R.  342;  Morgan  v.  King,  35  N.  Y.  674. 

454,  91  Am.  Dec.  58;  Weise  v.  Smith,       20.  Idaho  Northern  R.  Co.  v.  Poet 

3  Ore.  445,  8  Am.  Rep.  621;  New  Falls  Lumber  Co.,  20  Idaho  695,  119 
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usability  for  navigation  which  controls  and  not  the  fact  that  at  the 
particular  time  it  may  not  be  useful  for  the  purpose  of  commerce,1  for 
a  stream  may  not  be  useful  for  commerce  at  one  time,  and  yet  circum- 
stances may  make  it  so  at  another  time.9  The  public  have  rights  in 
streams  which  are  technically  navigable,  other  than  the  right  of  navi- 
gation, and  these  rights  exist  concurrently,  and  are  taken  all  together 
to  express  the  public  proprietorship  of  public  waters.  And  so  if  a 
body  of  water  has  sufficient  capacity  to  be  legally  navigable,  this 
determines  its  title,  jus  privatum,  whether  it  is  being  actually  used  as 
a  highway  or  not;  and  having  such  capacity,  it  cannot  be  assumed  that 
it  will  never  be  used  for  navigation,  because  it  cannot  be  known  what 
time  and  the  progress  of  the  world  may  bring.8  However,  the  fact 
that  it  has  never  been  used  for  the  purpose  of  navigation  has  been 
thought  by  some  courts  to  be  an  important  question  for  consideration 
in  an  old  state,  where  it  has  been  long  settled,  and  its  various  resources 
have  been  developed  and  exploited,4  but  such  rule  is  scarcely  appli- 
cable in  a  new  state,  with  large  sections  that  have  never  been  settled, 
occupied,  or  in  any  manner  developed.*  And  the  general  opinion 
is  that  the  fact  that  a  stream  has  not  been  employed  for  the  purpose 
of  carrying  to  the  markets  the  products  of  the  country  through  which 
it  flows  is  no  evidence  that  it  may  not  be  so  used  in  the  future,  or  that 
it  is  not  susceptible  of  such  use.6  If  a  stream  could  be  subject  to  pub- 
lic servitude  by  long  use  only,  many  large  rivers  in  newly  settled  states 
would  be  altogether  under  the  control  and  dominion  of  the  owners  of 
their  beds,  and  the  community  would  be  deprived  of  the  use  of  those 

Pac.  1098,  38  L.RJl.(N.S.)  114;  Co.,  127  Tenn,  575,  158  &  W.  746, 
Smart  v.  Aroostook  Lumber  Co.,  103  Ann.  Cas.  1914B  1043,  overruling 
Me.  37,  68  AtL  527,  14  L.R.A.(N.S.)  Webster  v.  Harris,  111  Tenn.  668,  69 
1083;  Hickok  v.  Hine,  23  Ohio  St.  523,  S.  W.  782,  59  L.R.A.  324;  New  Eng- 
13  Any  Rep.  255;  Heyward  v.  Farm-  land  Trout,  etc.,  Club  v.  Mather,  68 
ere'  Min.  Co,,  42  S.  C.  138,  19  S.  B.  Vt.  338,  35  AtL  323,  33  L.R.A.  569. 
963,  20  S.  E.  64,  46  A.  S.  R.  702,  28  Note:  41  L.R.A.  375. 
L.R.A.  42;  State  v.  Columbia  Water  4.  Rhodes,  v.  Otis,  33  Ala.  578,  73 
Power  Co.,  82  S.  C.  181,  63  S.  E.  884,  Am.  Dec.  439 ;  Idaho  Northern  R.  Co. 
129  A.  S.  R.  876,  17  Ann.  Cas.  343,  v.  Post  Falls  Lumber  Co.,  20  Idaho 
22  L.R.A.(N.S.)  435;  Boutwell  v.  695,  119  Pac.  1098,  38  LJt.A.(N.S.) 
Champlain  Realty  Co.,  89  Vt.  80,  94  114;  State  v.  Columbia  Water  Power 
AtL  108,  Ann.  Cas.  1918A  726.  Co.,  82  S.  C.  181,  63  S.  E.  884,  129 

Notes;  7  L.R.A.  674;  42  L.R.A.  317.  A.  S.  R.  876,  17  Ann.  Cas.  343,  22 

1.  State  v.   West   Tennessee   Land  L.R.A.(N.S.)  435. 

Co.,  127  Tenn.  575,  158  S.  W.  746,  Notes:  41  L.R.A.  375;  42  L.R.A. 
Ann.  Cas.v1914B  1043.  321, 

2.  Heyard  v.  Farmers'  Min.  Co.,  42       5.  Idaho  Northern  Co.  v.  Post  Falls 
S.  C.  138,  19  S.  E.  963,  20  S.  E.  64,  Lumber  Co.,  20  Idaho  695,  119  Pac. 
46  A.  S.  R.  702,  28  L.R.A.  42;  New  1098,  38  L.R.A.(N.S.)  114. 
England  Trout,  etc.,  Club  v.  Mather,       Note :  42  L.R A.  321. 

08  Vt.  338,  35  AtL  323,  33  L.R.A.  6.  Olive  v.  State,  86  Ala.  88,  5  So. 
669.  653,  4  L.R.A.  33;  Idaho  Northern  R. 

3.  State  v.  .West   Tennessee  Land   Co.    v.   Post   Falls   Lumber   Co.,   20 
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rivers,  which  nature  has  plainly  declared  to  be  public  highways.7 
And  the  fact  that  a  floatable  stream  has  only  been  used  by  persons  fol- 
lowing a  particular  occupation  cannot  deprive  such  stream  of  its  public 
character.8  Where  a  canal  is  held  to  be  navigable  the  fact  that  it  has 
been  neglected  to  such  an  extent  as  to  reader  it  non-navigable  for 
the  time  being  does  not  make  the  canal  unnavigable  in  law.  The 
failure  to  keep  the  canal  in  order  is  an  impairment  of  its  full  utility 
for  purposes  of  navigation,  but  obviously  it  cannot  have  the  effect  of 
completely  destroying  the  public  right  of  navigation  so  far  as  naviga- 
tion is  possible.9 

218.  Natural  Obstructions. — It  is  not  necessary  that  the  waters 
should  be  navigable  in  all  their  parts  in  order  that  the  public  may 
have  a  right  of  navigation,  where  there  is  sufficient  depth  and  fitness 
for  such  use.10  If  freedom  from  all  natural  obstruction  were  a  test  of 
navigability  it  would  exclude  many  of  the  great  rivers  of  the  country, 
which  are  so  interrupted  by  rapids  as  to  require  artificial  means  to 
enable  them  to  be  navigated  without  break.  Indeed,  there  are  but 
few  of  our  fresh  water  rivers  which  did  not  originally  present  serious 
obstructions  to  an  uninterrupted  navigation.  The  vital  and  essential 
point  is  whether  the  natural  navigation  of  the  river  is  such  that  it 
affords  a  channel  for  useful  commerce.  If  this  be  so,  the  river  is  navi- 
gable in  fact,  although  its  navigation  may  be  encompassed  with 
difficulties  by  reason  of  natural  barriers,  such  as  rapids  and  sandbars.11 
Therefore  waters  do  not  lose  their  navigable  character  because  inter- 
cepted by  falls  if  above  and  below  them  the  waters  can  be  used  for  the 
purpose  of  commerce  for  long  distances.12  And  the  presence  of 
stumps  and  trees  in  the  water,  although  they  may  prevent  present 

Idaho  695,  119  Pac.  1098,  38  L.R.A.  A.  S.  R.  876,  17  Ann.  Cas.  343,  22 

(N.S.)  114;  Brown  v.  Chadtomrne,  31  L.R.A.  (N.S.)  435. 

Me.  9,  50  Am.  Dec.  641 ;  Moore  v.  San-  10.  St.  Anthony  Falls  Water  Power 

borne,  2  Mich.  519,  59  Am.  Dec.  209 ;  Co.    v.    St.    Paul   Water   Com'rs   168 

Gaston  v.  Mace,  33  W.  Va.  14,  10  S.  U.   S.  349,  18  S.  Ct.  157,  42  U.    S. 

E.  60,  25  A.  S.  R.  848,  5  L.R.A.  392.  (L.  ed.)  497;  Schulte  v.  Warren,  218 

Notes:  3  L.R.A.  406;  41  L.R.A.  375.  111.  108,  75  N.  E.  783, 13  L.R.A. (N.S.) 

7.  Heyward  v.  Farmers'  Min.  Co.,  745. 

42  S.  C.  138,  19  S.  E.  963,  20  S.  E.  Note:  42  L.R.A.  321. 

64,  46  A.  S.  R.  702,  28  L.R.A.  42;  11#  TJie    Montello,    20    Wall.    430, 

State  v.   West   Tennessee   Land   Co.,  22   U.    S.    (L.    ed.)    391;    Schulte    v. 

127  Tenn.  575,  158  S.  W.  746,  Ann.  Warren,    218    111.    108,    75    N.    E. 

Cas   1914B  1043;  Gaston  v   Mace,  33  783    13   L.R.A.(N.S.)    745.    State   v. 

S^i  IVU*  E'  6°'  25  A*  S'  R*   Wert  Tennessee  Land  Co.,  127  Tenn. 

8  8'  State   v.    West   Tennessee    Land  ^^*^^^^% 

Co.,  127  Tenn.  575,  158  S.  W.  746,  ^3;  Monroe  MiU  Co   v .Me *zel,  35 

Ann.  Cas.  1914B  1043;  Monroe  Mill  Wash  487,  77  Pac.  813,  102  A.  S.  R. 

Co.  v.  Menzel,  35  Wash.  487,  77  Pac.  905,  70  L.R.A.  272. 

SI 3,  102  A.  S.  R.  905,  70  L.R.A.  272.  1*  Broadnax   v.  Baker,  94  N.    C. 

9.  State  v.  Columbia  Water  Power  675,  55  Am.  Rep.  633. 

Co.,  82  S.  C.  181,  63  S.  E.  884,  129  Note:  42  LJELA.  321. 
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navigation,  cannot  affect  its  capacity  nor  change  its  classification.1* 
Nor  will  accidental  or  intentional  obstructions  in  a  stream,  which  were 
not  there  in  its  natural  state,  take  from  it  its  inherent  and  natural 
capability  of  being  used  as  a  passageway  for  the  purposes  of  com- 
merce.14 But  the  navigability  of  a  river  does  not  depend  on  its  sus- 
ceptibility of  being  improved  by  high  engineering  skill,  so  as  to  be 
navigable.15  And  it  has  been  held  that  a  river  cannot  be  considered 
as  navigable  the  natural  obstruction  of  which  prevents  the  passage  of 
boats  of  any  description  whatever.16 

219.  Continuous  State  of  Navigability  as  Necessary. — It  is  not 
necessary  that  the  stream  should  have  a  capacity  for  .floatage  at  all  sear 
sons  of  the  year,  nor  that  it  should  be  available  for  use  against  the  cur- 
rent as  well  as  with  it.  If,  in  its  natural  state  and  with  its  ordinary 
volume  of  water,  either  constantly  or  at  regularly  recurring  seasons,  it 
has  such  capacity  that  it  is  valuable  to  the  public,  it  is  sufficient.17 
When  the  authorities  speak  of  a  stream  in  its  natural  state,  they  do  not 
refer  to  its  volume  of  water,  for,  however  that  may  vary,  it  is  always 
due  to  natural  causes;  but  they  have  reference  to  artificial  aids  or 
improvements,  The  condition  of  the  stream  when  its  volume  of  water 
is  increased  by  melting  snows  or  rains  is  as  natural  as  when  it  is  dimin- 

13.  Schulte  v.  Warren,  218  111.  108,  era*  Co-operative  Mfg.  Co.  v.  Albe- 
75  N.  E.  783,  13  L.R.A.(N.S.)  745;  marie,  etc.,  R.  Co.,  117  N,  C.  579,  23 
State  v.  West  Tennessee  Land  Co.,  127  S.  E.  43,  53  A.  S.  R.  606,  29  L.R.A. 
Tenn.  575,  158  S.  W.  746,  Ann.  Cas.  700;  Haines  v.  Hall,  17  Ore.  165,  20 
1914B  1043.  Pac.   831,   3   L.R.A.    609;    Kamm    v. 

Note:  42  L.R.A.  321.  Normand,  50  Ore.  9,  91  Pac.  448,  126 

14.  Treat  v.  Lord,  42  Me.  552,  66  A.  S.  R.  698,  11  L.R.A.(N.S.)  290; 
Am.  Dec.  298.  Southern    R.    Co.    v.    Ferguson,    105 

15.  Webster  v.  Harris,  111  Tenn.  Tenn.  552,  59  S.  W.  343,  80  A.  S.  R. 
668,  69  S.  W.  782,  59  L.R.A.  324.  908;  Miller  v.  State,  124  Tenn.  293, 

Notes:  126  A.  S.  R.  730;  42  L.R.A.  137  S.  W.  760,  Ann.  Cas.  1912D  1086, 

323.  35  L.R.A.(N.S.)    407;   New   England 

16.  Cates  v.  Wadiington,  1  McCord  Trout,  etc.,  Club  v.  Mather,  68  Vt. 
L.  (S.  C.)  580,  10  Am.  Dec.  699.  338,  35  Atl.  323,  33  L.R.A.  569;  Hot 

Note:  42  L.R.A.  322.  Springs  Lumber,  etc.,  Co.  v.  Rever- 

17.  United  States  v.  Rio  Grande  comb,  106  Va.  176,  55  S.  E.  580,  9 
Dam,  etc.,  Co.,  174  U.  S.  690,  19  S.  L.R.A.(N.S.)  894;  Watkins  v.  Dorris, 
Ct.  770,  43  U.  S.  (L.  ed.)  1136;  Little  24  Wash.  636,  64  Pac.  840,  54  L.R.A-. 
Rook,  etc.,  R.  Co.  v.  Brooks,  39  Ark.  199;  Monroe  Mill  Co.  v.  Menzel,  35 
403,  43  Am.  Rep.  277;  Idaho  Northern  Wash.  487,  77  Pac.  813,  102  A.  S.  R. 
R.  Co.  v.  Post  Falls  Lumber  Co.,  20  905,  70  L.R.A.  272;  Gaston  v.  Mace, 
Idaho  695,  119  Pac.  1098,  38  L.R.A.  33  W.  V*.  14,  10  S.  E.  60,  25  A.  S. 
(N.S.)  114;  Murrav  v.  Preston,  106  R.  848,  5  L.R.A.  392;  Willow  River 
Xy.  561,  50  S.  W.  1095,  90  A.  S.  R.  Club  v.  Wade,  100  Wis.  86,  76  N.  W. 
232;  Moore  v.  Sanborne,  2  Mich.  519,  273,  42  L.R.A.  305  and  note;  Diana 
59  Am.  Dec.  209;  Thunder  Bay  River  Shooting  Club  v.  Hasting,  156  Wis. 
Booming  Co.  v.  Speechly,  31  Micb.  336,  261,  145  N.  W.  816,  Ann.  Cas.  1915C 
18  Am.  Rep.  184;  BuTke  County  v.  1148. 

Catawba  Lumber  Co.*  116  N.  C.  731,  Notes:  126  A.  S.  R.  716;  41  L.R.A. 
21  S.  E.  941,  47  A.  S.  R.  829;  Farm-  374;  42  L.R.A.  318,  320. 
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"ished  by  drought;  **  and  the  fact  that  in  the  dry  season  a  stream  is 
not  capable  of  use  does  not  prevent  its  being  used  at  other  times  when 
it  is  capable  of  it.19  But  the  period  of  capacity  must  .be  sufficiently 
regular  and  continued  to  make  the  stream  of  commercial  impor- 
tance.20 It  must  contain,  for  a  season,  or  considerable  part  of  the  year, 
that  depth  of  water  which  fits  it  for  such  transportation.  This  excludes 
all  those  streams  which  have  the  requisite  volume  of  water  only  occa- 
sionally, as  the  result  of  freshets,  and  for  brief  periods,  as  unnavigable 
and  private  property.1  So  a  fresh  water  stream  flowing  through  a  set- 
tled country  is  subject  to  public  user  whieh,  when  not  swollen  by 
freshets  or  unusual  rains,  nor  when  depleted  by  prolonged  droughts, 
without  improvement  or  artificial  aid,  becomes,  with  recurring  seasons, 
periodically  capable  of  valuable  floatage  for  the  products  of  the  forests, 
mines,  or  tillage  of  •  the  country,  and  so  continues  for  considerable 
periods,  and  has  been,  and  will  likely  continue  to  be,  so  utilized.9 

220.  Navigability  of  Water  for  Commerce  of  Pecuniary  Value. — 
Most  of  the  definitions  of  "navigability,"  while  perhaps  conceding  that 
the  size  of  the  boats  or  vessels  is  not  important,  and,  indeed,  that  it  is 
not  necessary  that  navigation  should  be  by  boats  at  all,  yet  seem  to 
convey  the  idea  that  the  water  must,  for  the  purposes  of  navigability,  be 
capable  of  some  commercial  or  pecuniary  value,  as  distinguished  from 
boating  for  mere  pleasure.*    And  it  has  been  held  that  a  stream  is 

18.  Hot  Springs  Lumber,  etc.,  Co.  338,  35  Ati.  323,  33  LJELA.  569;  Hot 
v.  Revercomb,  106  Va.  176,  55  S.  E.  Springs  Lumber,  etc.,  Co.  v.  Rev- 
580,  9  L.R.A.(N.S.)  894.  ercomb,  106  Va.  176,  55  8.  E.  580, 

19.  Thunder  Bay  River  Booming  Co.  9  L.R.A.(N.S.)  894;  Gaston  v.  Mace, 
v.  Speechly,  31  Mich.  336, 18  Am.  Rep.  33  W.  Va.  14,  10  8.  E.  60,  25  A.  S. 
184  j  Hot  Springs  Lumber,  etc.,  Co.  v.  R.  848,  5  L.R.A.  392. 

Revercomb,    106   Va.   176,   55    8.   E.  Notes:   41  L.R.A.   374;  42  L.R.A. 

580,  9  L.R.A.(N.S.)    894;  Gaston  v.  320. 

Mace,  33  W.  Va.  14,  10  S.  E.  60,  25  1.  Lewis  v.  Coffee  County,  77  Ala. 

A.  S.  R.  848,  5  L.R.A.  392.  190,   54  Am.   Rep.   55;   Morrison   ▼. 

20.  United  States  v.  Rio  Grande  Coleman,  87  Ala.  655,  6  So.  374,  5 
Dam,  etc.,  Co.,  174  U.  S.  690,  19  S.  L.R.A.  384;  Mayzer  v.  McMillan  Mill 
Ct.  770,  43  U.  S.  (L.  ed.)  1136;  Lewis  fCo.,  105  Ala.  395,  16  So.  923,  53  A. 
v.  Coffee  County,  77  Ala.  190,  54  Am.  S.  R.  133. 

Rep.  55;  Little  Rock,  etc.,  R.  Co.  v.  2.  Blackman  v.  Mauldin,  164  Ala. 

Brooks,   39   Ark.  403,  43  Am.  Rep.  337,  51  So.  23,  27  L.R.A.(N.S.)  670. 

277 ;  People  v.  Elk  River  Mill,  etc.,  Co.,  3.  The  Montello,  20  WalL  430,  22 

107  Cal.  221,  40  Pac.  531,  48  A.  S.  U.  S.   (L.  ed.)   391;  Rhodes  v.  Otis, 

R.  125;  Thunder  Bay  River  Booming  33    Ala.    578,    73    Am.    Dec.    439; 

Co.  v.  Speechly,  31  Mich.  336,  18  Am.  Little  Rock,  etc.,  R.   Co.  v.  Brooks, 

Rep.  184;  Burke  County  v.  Catawba  39    Ark.    403,    43    Am.    Rep.    277; 

Lumber  Co.,  116  N.  C.  731,  21  8.  E.  Carter  v.  Thurston,  58  N.  H.  104,  42 

941,  47  A.  S.  R.  829;  Haines  v.  Hall,  Am.  Rep.  584;  Miller  v.  State,  124 

17  Ore.  165,  20  Pac.  831,  3  L.R.A.  Tenn.  293,  137  S.  W.  760,  Ann.  Cas. 

609;  Kamm  v.  Normand,  50  Ore.  9,  1912D    1086,    35    L.R.A.(N.S.)    407; 

91  Pac.  448,  126  A.  S.  R.  698,  11  New   England    Trout,    etc.,    Club    ▼. 

L.R.A.(N.S.)      290;     New     England  Mather,  68  Vt/  338,  35  Atl.  323,  33 

Trout,  etc.,   Club  v.  Mather,  68  Vt.  L.R.A.  569;   Griffith  v.  Holman,   23 
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navigable  in  fact  only  where  it  affords  a  channel  for  useful  commerce 
and  of  practical  utility  to  the  public  as  such,  it  being  declared  that 
though  there  may  be  water  enough  in  places  for  rowboats  or  small 
launches,  or  though  hunters  and  fishermen  may  pass  over  the  water 
with  boats  ordinarily  used  for  that  purpose,  the  waters  are  not  for 
these  reasons  alone  navigable.4  There  is,  however,  much  authority  for 
the  view,  which  has  been  spoken  of  as  being  the  better  rule/  that  it 
is  not  necessary  that  the  water  should  be  capable  of  commerce  of 
pecuniary  value,  and  that  boating  or  sailing  for  pleasure  should  be 
considered  navigation  as  well  as  boating  for  mere  pecuniary  profit.* 
And  the  expression  is  frequently  used  that  navigability  for  pleasure  is 
as  sacred  in  the  eye  of  the  law  as  navigability  for  any  other  purpose.7 

221.  Stream  Made  Navigable  by  Artificial  Means.— According  to 
the  generally  accepted  definition,  water  is  navigable  when  in  its  ordi- 
nary state  it  forms,  by  itself  or  its  connection  with  other  waters,  a  con- 
tinued highway  over  which  commerce  is  or  may  be  carried  in  the 
customary  mode  in  which  such  commerce  is  conducted  by  water.8 
According  to  this  definition  a  stream  is  not  navigable  in  the  sense  that 
it  is  subject  to  public  use  if  improvement  is  necessary  to  fit  it  for  such 
use.0  The  question  of  public  right  is  to  be  decided  without  reference 
to  the  effect  which  artificial  improvements  have  had  in  the  navigable 
.capacity.10  And  a  stream  which  is  not  in  its  ordinary  condition  a 
highway  cannot  be  made  one,  by  the  use  of  dams  or  other  artificial 

• 

Wash.  347,  63  Pae.  239,  83  A.  S.  B.  Notes:  126  A.  S.  R.  723;  42  L.R.A. 

821,  54  L.R.A.  178;  Gaston  v.  Mace,  319;  Ann.  Cas.  1914B  1068. 

33  W.  Va.  14,  10  S.  E.  60,  26  A.  S.  7.  Grand  Rapids  v.  Powers,  89  Mieh. 

R.  848,  6  L.R.A.  392.  94,  60  N.  W.  661,  29  A.  S.  R.  276, 

Notes:  126  A.  S.  R.  723;  42  L.R.A.  14  L.RA..  498;  State  v.  Korrer,  127 

319.  Minn.  60, 148  N.  W.  617,  L.R.A.1916C 

4.  Schulte  v.  Warren,  218  HI.  108,  139;  New  England  Trout,  etc.,  Club 
75  N.  E.  783,  13  L.R.A.(N.S.)  745;  v.  Mather,  68  Vt.  338,  35  Atl.  323,  33 
Griffith  v.  Holman,  23  Wash.  347,  63  L.R.A,  569. 

Pac.  239,  83  A.  S.  R.  821,  54  L.R.A.  8.  State  v.  Columbia  Water  Power 

178.  Co.,  82  S.  C.  181,  63  S.  E.  884,  i29 

Note:  126  A.  S.  R.  724.  A.  S.  R.  876,  17  Ann.  Cas.  343,  22 

5.  State  v.  Korrer,  127  Minn.  60,  L.R.A.(N.S.)  435.  And  see  supra, 
148  N.  W.  617,  L.R.A.1916C  139.  par  213. 

6.  Atty.-Gen.  v.  Woods,  108  Mass.  9.  State  v.  Columbia  Water  Power 
436,  11  Am.  Rep.  380;  Lamprey  v.  Co.,  82  S.  C.  181,  63  S.  E.  884,  129 
State,  52  Minn.  181,  53  N.  W.  1139,  A.  S.  R.  876,  17  Ann.  Cas.  343,  22 
38  A.  S.  R.  541,  18  L.R.A.  670;  State  LJLA.(N.S.)  435;  Hot  Springs  Lum- 
v.  Korrer,  127  Minn.  60,  148  N.  W.  ber,  etc.,  Co.  v.  Revercomb,  106  Va. 
617,  L.R.A.1916C  139;  State  v.  Co-  176,  55  S.  E.  580,  9  L.RA.(N.S.)  894; 
lumbia  Water  Power  Co.,  82  S.  C.  181,  Griffith  v.  Holman,  23  Wash.  347,  63 
63  S.  E.  884,  129  A.  S.  R.  876,  17  Pac.  239,  83  A.  S.  R.  821,  54  L.R.A. 
Ann.  Cas.  343,  22  L.R.A.(N.S.)  435;  178. 

New  England  Trout,  etc.,  Club  v.  10.  Kamm  v.  Normand,  50  Ore.  9, 
Mather,  68  Vt  338,  35  Atl.  323,  33  91  Pac.  448,  126  A.  S.  R.  698,  11 
L.R.A.  569.  L.R.A.(N.S.)  290. 
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moans,  without  first' legally  acquiring  the  rights  of  riparian  proprie- 
tors.11 But  an  artificial  channel  made  for  the  purpose  of  facilitating 
the  navigation  of  a  stream  may  be  dedicated  to  the  public  so  as  to  pre- 
vent the  owner  from  subsequently  excluding  the  public  therefrom,1* 
and  will  itself  be  regarded  as  navigable.18  And  in  some  jurisdictions 
the  construction  of  dams  in  floatable  streams  to  facilitate  their  use  is 
authorized  by  statute.14 

222.  Canals. — There  is  no  distinction  in  principle  between  canals 
and  other  navigable  waters  by  reason  of  the  fact  that  canals  are  ren- 
dered navigable  by  artificial  means.  They  are  generally  constructed 
to  connect  waters  navigable  by  nature  and  the  same  means  of  transpor- 
tation are  usually  employed  as  are  used  on  the  waters  at  either  end  of 
the  canal.15  The  general  rule  therefore  seems  to  be  that  where  a  canal 
is  in  fact  navigable,  that  is  floatable  for  craft  used  for  commercial  pur- 
poses or  for  marketing  the  products  of  the  country  through  which  it 
extends,  and  has  been  by  law  or  otherwise  opened  to  the  public  for 
s-uch  purposes,  either  free  or  on  the  payment  of  tolls  fixed  by  law,  it 
is  a  navigable  watercourse.16  In  the  federal  courts  also  where  it 
appears  that  a  canal  is  navigable  in  fact  and  forms  a  connecting  link 
between  other  navigable  bodies  of  water,  a  canal  has  been  held  to  be 
navigable  so  that  the  admiralty  jurisdiction  of  such  courts  attaches.17 
A  private  canal,  however,  which  is  navigable  in  the  sense  that  it  is  use- 
ful for  purposes  of  navigation,  is  not  necessarily  so  in  the  broader  sense 
that  the  public  a^e  entitled  to  use  it.  It  has  been  held,  accordingly, 
that  the  proprietor  of  a  canal  navigable  in  fact,  and  entirely  within 

11.  Mashburn  v.  St.  Joe  Imp.  Co.,  v.  Normand,  50  Ore.  9,  91  Pac  448, 

19  Idaho  30,  113  Pac.  92,  35  L.R.A.  126   A.   S.  R.   698,  11  L.R.A.(N.S.) 

(N.S.)  824;  Thunder  Bay  River  Boom-  290   (stating  that  such  statutes  exist 

ing  Co.  v.  Speechly,  31  Mich.  336,  18  in  Maine,  Wisconsin  and  Minnesota). 
Am.  Rep.  184;  Carlson  v.  St.  Lords       15.  Note:  17  Ann.  Cas.  349. 
River  Dam,  etc.,  Co.,  73  Minn.  128,  75       16.  Kennedy   v.    Indianapolis,   103 

N.  W.  1044,  72  A.  S.  R.  610,  41  L.R.A.  U.  S.  599,  26  U.  S.  (L.  ed.)  550;  The 

371  and  note;  Morgan  v.  King,  35  N.  Robert  W.  Parsons,  191  U.  S.  17,  24 

Y.  454,  91  Am.  Dec.  58;  Kamm  v.  Nor-  g.  Ct.  8,  48  U.  S.  (L.  ed.)  73;  Ligare 

mand,  50  Ore.  9,  91  Pac.  448,  126  A.  v.  Chicago,  139  111.  46,  28  N.  E.  934, 

S.  R.  698, 11  L.R.A.(N.S.)  290  32  A.  S-  R.  179;  State  v.  Columbia 

Notes:  126  A.  S.  R.  715;  42L.R.A.  Water  Power  COy  82  S.  C.  181,  63 

io    a.  tit  xt  •     •  *  xr        u     S.  E.  884,  129  A.  S.  £.  876,  17  Ann. 

A^u^^ti1"^  4c-  3f  rd  **+ 22  ULA-(HA) 

Notes:   41   L.R.A.   376;   42  L.R.A.  %^^Jk^9  109  n.  s.  629,  3 

18.  Missouri  Pac.  R.  Co.  v.  Keys,  55   *  C£  ^4,  27  U.  S.   (L    ed  )   1056; 

Kan.  205,  40  Pac.  275,  49  A.  S.  R.  P*  R°ber£  ^'  K^n\19\V^  ^  1?9 
249.  24  S.  Ct.  8,  48  U.  S.  (L.  ed.)  73. 

"  Note:  42  L.R.A.  323.  Notes:  42  L.R.A.  325;  17  Ann.  Cas. 

14.  Brooks    v.    Cedar    Brook,    etc.,  350. 

Imp.   Co.,  82  Me.  17,  19  Atl.  87,  7       As  to  what  are  navigable  waters  of 

L.R.A.  460,  17  A.  S.  R.  459;    Karam  the  United  States,  see  supra,  par.  213. 
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his  own  boundaries,  may  prohibit  its  use  by  the  public  except  on  the 
payment  of  compensation.18 

223.  Navigable  Waters  of  the  United  States.— The  question  of  the 
navigability  in  fact  of  nontidal  streams  is  sometimes  a  doubtful  one. 
It  has  been  held  in  effect  that  what  are  navigable  waters  of  the  United 
States,  within  the  meaning  of  the  act  of  Congress,  as  distinguished 
from  the  navigable  waters  of  the  states,  depends  on  whether  the  stream 
in  its  ordinary  condition  affords  a  channel  for  useful  commerce ; 19  and 
as  a  general  rule  it  may  be  said  that  this  condition  exists  when  waters 
in  their  ordinary  condition  by  themselves,  or  by  uniting  with  other 
waters,  form  a  continued  highway  over  which  commerce  is  or  may  be 
carried  on  between  the  states  or  with  foreign  countries  in  the  custom- 
ary modes  in  which  such  commerce  is  conducted  by  water ;  20  and  even 
though  a  body  of  water  is  wholly  within  a  state,  it  is  nevertheless 
navigable  water  of  the  United  States  if  it  comes  within  the  definition.1 
Furthermore,  in  view  of  the  legislation  of  Congress  in  respect  of  com- 
merce on  water  routes,  if  the  navigable  waters  of  a  state  wholly  within 
the  state,  and  with  no  exterior  water  connection,  are  yet  utilized  under 
"common  control,  management  or  arrangement,"  in  connection  with 
railroads,  for  "continuous  carriage," — in  other  words,  for  interstate 
commerce,  for  the  purposes  of  such  commerce, — they  would  become 
public  waters  of  the  United  States.8  If,  however,  such  waters  do  not 
thus  form  continuous  highways,  they  are  not  navigable  waters  of  the 
United  States,  but  only  of  the  state.8 

224.  Questions  for  Jury;  Burden  of  Proof;  Judicial  Notice. — 
Whether  fresh  water  streams  arc  or  are  not  navigable  is  a  question  of 
fact,  and  those  who  claim  nontidal  streams  to  be  navigable  have  the 
burden  of  proving  that  they  are  so  in  fact,  and  are  susceptible  for  val- 

18.  Harvey  v.  Potter,  19  La.  Ann.    v.  Mather,  68  Vt.  338,  35  Atl.  323,  33 
264,  92  Am.  Dec.  532.  L.R.A.    569;    Willow   River   Club   v. 

Note:  17  Ann.  Cas.  349.  Wade,  100  Wis.  86,  76  N.  W.  273,  42 

19.  Donnelly  v.  United  States,  228  L.R.A.  305  and  note. 

U.  S.  243,  33  S.  Ct.  449,  57  U.  S.  Notes :  1  L.R.A.  603 ;  12  L.R.A.  632 ; 

(L.  ed.)  820,  Ann.  Cas.  1913E  710.  42  L.R.A.  325   (giving  list  of  waters 

2?;  The  Daniel  Ball,  10  Wall.  557,  that' have  been  held  to  be  navigable 

19  U.  S.  (L.  ed.)  999;  United  States  waters  of  the  United  states). 

v.  The  Montello,  11 _  Wall.  411,  20  U.  L  United  Stafces  v  The  Montello  u 

S.  (L.  ed.)  191;  Miller  v.  New  York,  Wall    4n>   2Q   ^   g     (L    ed  j    ^1; 

109  U.  S.  385,  3  S.  Ct.  228,  27  U.  S.    m.      XTfttip'  40  "EVd    4ftft    7  T  R  A     tt 

(L.  ed.)  971;  The  Katie,  40  Fed.  480,  lh*  Tr^/^^iViPA 

7   L.R.A.    55;    Frost   v.    Washington  *•  The  Katie'  *>  Fed'  480>  7  L-R'A' 

County  R.  Co.,  96  Me.  76,  51  Atl.  806,  bb'    TT  ..  .  Ci  4         _,„    A  „     ,„ 

59  L.R.A.  68;  Minnesota  Canal,  etc.,  JJ?1^1?  V^  MonWlo,  11 

Co.  ▼.  Pratt,  101  Minn.  197, 112  N.  W.  WaU-  411>  20  u-  s-  (L-  ed)  191;    The 

395,   11   L.R.A.(N.S.)    105;    State  v.  Katie,  40  Fed.  480,  7  L.R. A.  55;  New 

West  Tennessee  Land  Co.,  127  Tenn.  England  Trout,  etc.,  Club  v.  Mather, 

575,  158  S.  W.  746,  Ann.  Cas.  1914B  68  Vt.  338,  35  Atl.  323,  33  L.R.A.  569. 

1043:  New  England  Trout,  etc..  Club  Note:  12  L.R.A.  633,  673. 
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uable  use  for  commercial  purposes  in  the  natural  state,  unaided  by 
artificial  means  or  devices,4  unless  it  is  a  case  where  the  court  will 
take  judicial  notice  of  the  fact,*  as  for  instance,  that  certain  large 
rivers  and  bodies  of  water  are  navigable,6  or  of  the  course  of  the  rivers 
of  the  state.7  And  if  a  state  court  takes  on  itself  to  know  without  evi- 
dence* whether  the  principal  river  of  the  state  is  navigable  at  a  cer- 
tain point  the  supreme  court  of  the  United  States  cannot  pronounce  it 
error;  in  this  aspect  it  is  a  question  of  state  law.8  The  courts,  how- 
ever, will  not  take  judicial  notice  of  the  fact  at  what  point  between  the 
mouth  and  source  of  a  river  navigability  ceases;  that  fact  is  to  be 
determined  by  evidence  unless  it  is  a  matter  of  general  knowledge.9 
A  prima  facie  presumption  of  non-navigability  results  from  failure  to 
meander  a  stream,  or  to  declare  it  navigable  by  legislation.10 

Rights  of  Public  in  Navigable  Waters 

225.  In  General. — Under  the  civil  law  the  waters  of  all  natural 
streams  were  publici  juris,  and,  according  to  Bracton,  that  was  the  rule 

4.  Olive  v.  State,  86  Ala.  88,  5  So.  43  U.  S.  (L.  ed.)  1136;  Cairo,  etc.,  B. 
653,  4  L.R.A.  33;  Morrison  v.  Cole-  Co.  v.  Brevoort,  62  Fed.  129,  25  L.R.A. 
man,  87  Ala.  655,  6  So.  374,  5  L.R.A.  527;  Ross  v.  Faust,  54  Ind.  471,  23 
384;  Martin  v.  Bliss,  5  Blackf.  (Ind.)  Am.  Rep.  655;  Wood  v.  Fowler,  26 
35,  32  Am.  Dec.  52 ;  Smart  v.  Aroos-  Kan.  682,  40  Am.  Rep.  330 ;  Ferrell  ▼. 
took  Lumber  Co.,  103  Me.  37,  68  AtL  Paducah,  122  Ky.  331,  92  S.  W.  310, 
527,  14  L.R.A.(N.S.)  1083;  Southern  5  L.R.A.(N.S.)  289;  Viebahn  v.  Crow 
R.  Co.  v.  Ferguson,  105  Tenn.  552,  Wing  County,  96  Minn.  276,  104  N. 
59  S.  W.  343,  80  A.  S.  R.  908;  Miller  W.  1089,  3  L.R.A.(N.S.)  1126;  Shaw 
v.  State,  124  Tenn.  293,  137  S.  W.  v.  Oswego  Iron  Co.,  10  Ore.  371,  45 
760,  Ann.  Cas.  1912D  1086  and  note,  Am,  Rep.  146;  Boutwell  v.  Champlain 
35  L.R.A.(N.S.)  407;  New  England  Realty  Co.,  89  Yt.  80,  94  AtL  108,  Ann. 
Trout,  etc.,  Club  v.  Mather,  68  Vt.  338,   Cas.  1918A  726. 

35  AtL  323,  33  L.R.A.  569;  Boutwell  Note:  7  L.R.A.  673. 

v.  Champlain  Realty  Co.,  89  Yt.  80,  And  see  Judicial  Notice,  vol.  15, 

94  AtL   108,  Ann.   Cas.  1918A  726;  pp.  1085-1087. 

Griffith  v.  Holman,  23  Wash.  347,  63  7.  People  v.   Trickee  Lumber   Co., 

Pac.  239,  83  A.  S.  R.  821,  54  L.R.A.  116  Cal.  397,  48  Pac.  374,  58  A.  S.  R. 

178;  Gaston  v.  Mace,  33  W.  V*  14,  183,  39  L.R.A.  581;  Hartford  v.  Man- 

10  S.  E.  60,  25  A.  S.  R.  848,  5  L.R.A.  Chester,  87  Conn.  193,  87  AtL  870, 

392.  Ann.  Cas.  1915A  1105. 

Notes:  126  A.  S.  R.  719;  41  L.R.A.  8.  Wear  v.  Brewster,  245  U.  S.  154, 

371.  38  S.  Ct.  55,  62  U.  S.  (L.  ed.)  214, 

And  see  Judicial  Notice,  vol.  15,  p.  Ann.  Cas.  1918B  586  and  note. 

1086.  9.  United  States  v.  Rio  Grande  Dam, 

5.  New  England  Trout,  etc.,  Club  v.  etc.,  Co.,  174  U.  S.  690, 19  S.  Ct  770, 
Mather,  68  Vt.  338,  35  AtL  323,  33  43  U.  S.  (L.  ed.)  1136. 

L.R.A.  569;   Boutwell  v.   Champlain  10.  Boutwell  v.   Champlain  Realty 

Realty  Co.,  89  Yt.  80, 94  AtL  108,  Ann.  Co.,  89  Yt.  80,  94  AtL  108,  Ann.  Cas, 

Cas.  1918A  726.  1918A  726;  AUaby  v.  Mauaton  Elee- 

6.  United  States  v.  Rio  Grande  Dam,  trie  Service  Co.,  135  Wis.  345,  116 
etc,  Co.,  174  U.  S.  690,  19  S.  Ct.  770,  N.  W.  4, 16  LJ5LA.(N.S.)  420. 
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anciently  in  England.11  And  the  doctrine  that  the  public  have  the 
right  to  the  free  uae  of  all  waters  navigable  in  the  legal  sense  is  one  of 
the  common  law,11  which  has  been  sanctioned  by  constitutional  pro- 
visions in  many  states.19  It  has  been  said  that  navigable  waters  are 
public  waters  and  as  such  should  inure  to  the  benefit  of  the  public, 
which  includes  all  people  lawfully  within  the  state ; u  and  the  right 
of  the  public  to  use  and  enjoy  such  waters  for  every  legitimate  pur- 
pose, subject  to  the  police  power  of  the  state,  has  in  fact  been  frequent- 
ly spoken  of  as  a  constitutional  right16  In  general,  it  may  be  stated 
that  the  rights  of  the  public  in  navigable  waters  extend  to  all  parts  of 
such  waters/6  or  as  is  said  ip  some  cases  to  the  ordinary  high  water 
mark,17  by  which  is  meant  the  point  on  the  bank  or  shore  up  to  which 
the  presence  and  action  of  the  water  is  so  continuous  as  to  leave  a  dis- 
tinct mark  either  by  erosion,  destruction  of  terrestrial  vegetation,  or 
other  easily  recognised  characteristic.  And  where  the  bank  or  shore  at 
any  particular  place  is  of  such  a  character  that  it  is  impossible  or 
difficult  to  ascertain  where  the  point  of  ordinary  high  water  mark  is, 
recourse  may  be  had  to  other  places  on  the  bank  or  shore  of  the  same 
stream  or  lake  to  determine  whether  a  given  stage  of  water  is  above 
or  below  ordinary  high  water  mark.18  So  when  the  volume  of  a 
stream  swells  in  the  time  of  high  water,  its  surface  remains  the  sur- 
face of  the  highway,  and  the  riparian  owner  must  do  nothing  that 

11.  Moor  y.  Veazie,  32  Me.  343,  52  13.  South  Carolina  Steamboat  Co. 
Am.  Dec.  655;  Davis  v.  Winslow,  51  v.  Wlmington,  etc.,  R.  Co.,  46  S.  C. 
Ma  264,  81  Am.  Dee.  573 ;  Farm  327,  24  S.  E.  337,  57  A.  S.  R.  688,  33 
Invest.  Co.  v.  Carpenter,  9  Wyo.  110,  L.R.A.  541;  State  v.  Columbia  Water 
61  Pac.  258,  87  A.  S.  R.  918,  50  L.R.A.  Power  Co.,  82  S.  C.  181,  63  S.  E.  884, 
747.  129  A.  S.  R.  876,  17  Ann.  Cas.  343,  22 

Note:  126  A.  S.  R.  717.  L.R.A.(N.S.)  435. 

12.  Mashburn  v.  St.  Joe  Imp.  Co.,  14.  Rossmiller  v.  State,  114  Wis. 
19  Idaho  30,  113  Pac.  92,  35  L.R.A.  169,  89  N.  W.  839,  91  A.  S.  R.  910, 
(N.S.)  824;  Schulte  v.  Warren,  218  58  L.R.A.  93. 

111.  108,  75  N.  E.783, 13  L.R.A.(N.S.)  ^  15.  Rossmiller  v.    State,   114  Wis. 

745;  Smart  v.  Aroostook  Lumber  Co.,  169,  89  N,  W.  839,  91  A.  S.  R.  910, 

103  Ma  37,  68  Atl.  527,  14  L.R.A.  ^^It-A.  *3'       _    T     . 

(N.S.)  1083;  Tuell  v.  Marion,  110  Me.  I*  S^i®  T/  St~  ^S  6T>(^lman 

460,  86  Atl.  980,  46  L.R.A.(N.S.)  35;  f™->  ™\™  Am-  Ee  V39  vf  ort^7- 

Butler  v.  Atty.-Gen.,  195  Mass.  79,  80  |g£y*  Colombia  Wato'P^weV  S| 
N.  E.  688,  8  L.R.A.  (N.S.)  1047;  San-  g2  g  c;181  63  g  E  8g4  129  A  g  £ 

5Tv  Tw  •£  «?ft  %  im '  5  876>  17  Ann-  C**'  «4  22  L*A- 

84  N.    W.   041,  oo  A.   b.   K.   401,  Ol    /j^  g  \  435^ 

L.R.A.  829;  Hume  v.  Rogue  River  17,' TerreU  v.  Paducah,  122  Ky.  331, 
Packing  Co.,  51  Ore.  237,  83  Pac.  391,  92  S.  W.  310,  5  L.R.A.(N.S.)  289; 
92  Pac  1065,  96  Pac.  865, 131  A.  S.  R.  Diana  Shooting  Club  v.  Husting,  156 
732,  31  L.R.A.(N.S.)  396;  State  v.  wis.  261,  145  N.  W.  816,  Ann.  Cas. 
Columbia  Water  Power  Co.,  82  S.  C.  1915C  1148. 

181,  63  S.  E.  884,  129  A.  S.  R.  876,  18.  Diana  Shooting  Club  v.  Husting, 
17  Ann.  Cas.  343,  22  L.R.A.(N.S.)  156  Wis.  261,  145  N.  W,  816,  Ann. 
435  Cas.  1915C  1148. 
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shall  interfere  with  the  use  of  the  highway  or  any  part  of  it  by  the 
public  up  to  the  line  of  high  water.  The  fact  that  the  water  of  the 
highway  flows  over  his  land  when  it  rises  above  the  low  water  mark 
gives  him  no  title  to  it  if  he  holds  the  shore  subject  to  this  servitude  in 
favor  of  the  public.10  Among  the  various  rights,  aside  from  naviga- 
tion, which  the  public  and  the  individual  have  in  respect  of  public 
waters,  most  of  which  are  properly  considered  elsewhere  in  this  work,*0 
is  the  right  to  swim  or  float  in  or  on  them  as  well  as  to  sail  thereon.1 
And  the  right  to  take  seaweed  growing  on  the  bed  of  a  navigable  river, 
below  low  water  mark,  belongs  to  the  public  and  not  exclusively  to  the 
riparian  proprietor.8  But  it  has  been  declared  that  at  common  law 
there  is  no  public  right  of  bathing  in  such  a  way  as  to  make  any  use 
of  the  land  on  the  seashore  between  high  water  mark  and  low  water 
mark.  And  in  jurisdictions  wherein  the  owner  of  land  bordering  on 
the  seashore  has  title  to  the  land  to  low  water  mark  the  public  does 
not  have  a  right  to  use  for  bathing  purposes,  as  these  words  are  com- 
monly understood,  that  part  of  the  beach  or  shore  above  low  water 
mark.8 

226.  Right  of  Navigation  Generally. — In  England  it  has  been 
declared  that  the  navigable  channel  of  a  public  navigable  river  is  a 
king's  highway ;  *  and  in  this  country  every  body  or  stream  of  water 
navigable  in  fact  is  regarded  as  a  public  highway,*  whether  the  title 

19.  Fulmer  v.  Williams,  122  Pa.  St.  Pac.  499,  24  L.R.A.(N.S.)  1240; 
191, 15  Atl.  726,  9  A.  S.  R.  88, 1  L.R.A.  Mashburn  v.  St.  Joe  Imp.  Co.,  19 
(503.  Idaho    30,    113   Pac.    92,    35    L.R.A. 

Note:  70  L.R.A.  275.  •  (N.S.)  824;  Porter  v.  Allen,  8  Ind.  1, 

20.  As  to  right  to  fish,  see  Fish  and  65  Am.  Dec.  750;  Morrison  v.  Thur- 
Fisheries,  vol.  11,  p.  1021  et  seq.;  man,  17  B.  Mon.  (Ky.)  249,  66  Am.' 
as  to  right  to  hunt,  see  Game  Laws,  Dec.  153 ;  Wadsworth  v.  Smith,  11  Me. 
vol.  12,  p.  6 ;  as  to  right  to  cut  ice,  see  278,  26  Am.  Dec.  525 ;  Moor  v*.  Veozie, 
Ice,  vol'.  14,  p.  3  et  seq.;  as  to  right  32  Me*.  343,  52  Am.  Dec.  655;  Gerrish 
to  appropriate  water  for  irrigation  v.  Brown,  51  Me.  266,  81  Am.  Dec. 
purposes,  see  Irrigation,  vol.  15,  p.  569 ;  Davis  v.  Winslow,  51  Me.  264,  81 
448  et  seq. ;  as  to  rights  in  float-  Am.  Dec  573 ;  Brooks  v.  Cedar  Brooks 
able  streams,  see  Logs  and  Timber,  etc.,  River  Imp.  Co.,  82  Me.  17,  19 
vol.  17,  p.  1120  et  seq.  Atl.  87,  17  A.  S.  R.  459,  7  L.R.A.  760; 

1.  Butler  v.  Atty.-Gen.,  195  Mass.  Smart  v.  Aroostook  Lumber  Co.,  103 
79,  80  N.  E.  688,  8  L.R.A.(N.S.)  1047.  Me.  37,  68  Atl.  527,  14  L.R.A.(N.S.) 

2.  Chapman  v.  Kimball,  9  Conn.  38,  1083 ;  Marion  v.  Tuell,  111  Me.  566, 
21  Am.  Dec.  707.  90   Atl.  484,  51  L.R.A.(N.S.)    1172; 

3.  Butler  v.  Atty.-Gen.,  195  Mass.  Parsons  v.  E.  I.  Du  Pont  de  Nemours 
79,  80  N.  E.  688,  8  L.R.A.(N.S.)  1047.  Powder  Co.,  198  Mich.  409,  164  N.  W. 

4.  Williams  v.  Wilcox,  8  Ad.  &  El.  413,  L.R.A.1918A  406;  Pascagoula 
314,  35  E.  C.  L.  396,  47  Rev.  Rep.  595,  Boom  Co.  v.  Dixon,  77  Miss.  587,  28 
25  Eng.  Rul.  Cas.  426.  So.  724,  78  A.  S.  R.  537  and  note; 

6.  Nester  v.  Diamond  Match  Co.,  Palmer  v.  Mulligan,  3  Caines  (N.  T.) 
105  Fed.  567,  44  C.  C.  A.  606,  52  307,  2  Am.  Dec.  270;  Farmers'  Co- 
L.R.A.  950;  Morrison  v.  Coleman,  87  operative  Mfg.  Co.  v.  Albemarle,  etc.. 
Ala.  655,  6  So.  374,  5  L.R.A.  384;  R.  Co.,  117  N.  C.  679,  28  S.  E.  43,  53 
Johnson  ▼.  Johnson,  14  Idaho  561,  95   A.  S.  R.  606,  29  L.R.A.  700;  Hickok 
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to  the  soil  is  in  the  public  or  in  the  riparian  owners.*  All  inhabitants 
of  the  state  have  concurrent  rights  to  navigate  and  to  transport  prop* 
erty  in  the  public  waters  of  the  state.7  So  a  stream  adapted  to  the 
wants  of  those  who  require  to  use  it,  although  its  perfect  adaptation  to 
such  use  may  not  exist  at  all  times,  may  be  used  by  the  public  when- 
ever an  opportunity  occurs.8  Frozen  navigable  rivers  are  also  public 
highways,  and  the  traveler  ordinarily  has  the  paramount  right  of 
passage  as  necessarily  incident  to  the  reasonable  enjoyment  of  his 
right,  but  it  must  be  exercised  in  common  with  such  uses  as  the  frozen 
surface  of  the  river  is  adapted  to.9  This  right  of  navigation  is  com- 
mon to  all  citizens,  and  is  secured  by  the  constitution  of  several  of  the 
states,  not  only  to  the  citizens  of  the  respective  states,  but  also  to  the 
citizens  of  the  United  States.10  In  some  states  it  has  been  provided  by 
statute  that  navigable  streams  are  public  highways.11  But  although  a 
statute  declares  a  creek  to  be  a  public  highway  for  the  purpose  of 
floating  lumber,  logs,  and  timber,  if  it  is  capable  of  this  use  only  in 
periodical  seasons  of  high  water,  it  is  a  public  highway  only  during 
those  seasons.13 

v.  Hine,  23  Ohio  St.  523,  13  Am.  Rep.  636,  64  Pac.  840,  54  L.R.A.  199;  Gas- 

255;  Hume  v.  Rogue  River  Packing  ton  v.  Mace,  33  W.  Va.  14,  10  S.  E. 

Co.,  51  Ore,  237,  83  Pac.  391,  92  Pac.  60,  25  A.  S.  R.  848,  5  L.R.A.  392; 

1065,  96  Pac.  865,  131  A.  S.  R.  732,  Willow  River  Club  v.  Wade,  100  Wis. 

31  L.R.A.(N.S.)  396;  State  v.  Thomp-  86,  76  N.  W.  273,  42  L.R.A.  305. 

son,  2  Sfcrob.  L.   (S.  C.)  12,  47  Am.  Note:  70  L.R.A.  272  et  seq. 

Dec.  588 ;  South  Carolina  Steamboat  7.  Ferry  Pass  Inspectors',  etc.,  Ass'n 

Co.  v.   Wilmington,  etc.,   R.   Co.,  46  v.  Whites  River  Inspectors',  etc.,  Ass'n, 

S.  C.  327,  24  S.  E.  337,  57  A.  S.  R.  57  Fla.  399,  48   So.  643,  22  L.R.A. 

688,    33    L.R.A.    541;    Boutwell    t.  (N.S.)  345. 

Champlain  Realty  Co.,  89  Vt.  80,  94  8.  Brown  v.  Chadbourne,  31  Me.  9, 

Atl.  108,  Ann.  Cas.  1918 A  726;  Wat-  50  Am.  Dec.  641. 

kins  v.  Dorris,  24  Wash.  636,  64  Pac.  9,  French  v.  Camp,  18  Me.  433,  30 

840,  54  L.R.A.  196;  Gaston  v.  Mace,  Am.  Dec.  728;  Woodman  v.  Pitman, 

33  W.  Va.  14, 10  S.  E.  60,  25  A.  S.  R.  79  Me.  456, 10  Atl.  321, 1  A.  S.  R.  342; 

848,  5  L.R.A.  392.  Parsons  v.  E.  I.  Du  Pont  de  Nemours 

Notes :  126  A.  S.  R.  719 ;  3  L.R.A.  powder  Co.,  198  Mich.  409,  164  N.  W. 

406;  7  L.R.A.  674;  41  L.R.A.  377;  42  413f  L.R.A.1918A  406  and  note. 

L.R.A.  316;  67  L.R.A.  ^820.  10.  Diana   Shooting  Club  v.  Hust- 

*  6,J£aro0lT  J*^?'  <tL  ,.  4?  5  in& 156  Wis.  261, 145  N.  W.  816,  Ann. 
So.  438,  3  L.R.A.  406;  Schulte  v.  War-   Cas'  1915c  1148. 

ren,  218  111.  108,  75  N.  E.  783,  13       11   Lewj8  v  Coffee  County  77  Ala 

Gerrish  v.  Brown,  51  Me.  256,  81  Am.  ^oore  v.  Sanborne 1    2  Mich    519,  59 

Dec.  569;  Marion  v.  Tuell,  111  Me.  ^m\De£j *mJA  ^atku£Av-  2°T*  ?4 

566,    90    Atl.    484,    51    L.R.A. (N.S.)  Wash-   636>  **  Pac-  840»  54  LRA. 

1172;   Palmer  v.  Mulligan,  3  Caines  199- 

(N.  Y.)  307,  2  Am.  Dec.  270;  State  Note:  7  L.R.A.  674. 

v.  West  Tennessee  Land  Co.,  127  Tenn.  12.  Harold  v.  Jones,  86  Ala.  274,  5 

575.  158  S.  W.  746,  Ann.  Cas.  1914B  So.  438,  3  L.R.A.  406. 

1043:  Watkins  v.  Dorris,  24  Wash.  Note:  41  L.R.A.  372. 
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227.  Character  and  Extent  of  Use. — The  right  to  use  watercourses 
as  highways,  and  the  right  to  use  highways  on  land,  are  said  to  be 
analogous,  and  to  depend  on  the  same  general  principles.11  One's 
right  to  navigate  a  public  river  is  not  a  private  but  is  a  public  right, 
to  which  he  is  entitled  only  in  common  with  the  whole  public.1*  Any 
and  all  of  the  public  have  an  equal  right  to  a  reasonable  use,  but  the 
enjoyment  by  one  necessarily  interferes  to  some  extent,  for  the  time 
being,  with  its  absolutely  free  and  unimpeded  use  by  others,14  and 
each  must  exercise  his  rights  with  a  proper  regard  for  the  rights  of 
others.16  Navigable  waters  constitute  a  public  highway,  open  and 
free  for  the  passage  of  all  classes  and  sizes  of  water  craft  which  have  a 
right  to  follow  the  usual  channels.11  And  a  traveler  for  pleasure  is 
as  fully  entitled  to  protection  in  using  a  public  way,  whether  by  land 
or  by  water,  as  a  traveler  for  business.18  This  common  right  existB  not 
only  between  boats  but  also  between  boats  and  logs  floating  down  a 
stream.19  As  to  what  constitutes  reasonable  use  it  has  been  said  that 
no  precise  definition,  adopted  to  all  cases,  can  be  laid  down.  By  rea- 
son, however,  of  the  analogy  of  the  rights  of  the  public  in  navigable 
waters  to  its  rights  in  highways,  the  principle  that  whether  or  not  any 
particular  use  is  reasonable  depends  on  the  character  of  the  highway, 
its  location  and  purposes,  and  the  necessity,  extent  and  duration  of 
the  use,  under  all  the  attendant  and  surrounding  circumstances,  has 
been  applied,  as  have  also  the  general  limitations  on  the  use  to  the 
effect  that  when  such  use  constitutes  an  obstruction  to  the  highway,  it 
must  be  of  a  partial  and  temporary  character,  justified  by  necessity 
and  convenience,  and  in  the  ordinary  and  contemplated  use  of  the 
highway.  It  must  not  be  incompatible  with  the  reasonable  free  use  of 
others,  who  may  have  occasion  to  travel  or  transport  over  it;  and  the 
obstruction  must  not  be  continued  longer  than  the  continuance  of  the 
necessity,  and  a  reasonable  time  for  its  removal.*0    The  right  to  use  a 

13.  Harold  v.  Jones,  86  Ala.  274,       Note:  12  L.R.A.  673. 

5  So.  438,  3  L.R.A.  406 ;  Henderson  v.  16.  See  infra,  par.  230. 

Doniphan  Lumber  Co.,  94  Ark.  370,  17.  Notes:  64  L.R.A.  977;  70  L.R.A. 

127  S.  W.  459,  28  L.R.A.(N.S.)  144.  277. 

14.  Davis  v.  Winslow,  51  Me.  264,  18.  Smart  v.  Aroostook  Lumber  Co., 
81  Am.  Dec.  573;  Frost  v.  Washington  103  Me.  37,  68  Atl.  527,  14  L.R.A. 
County  R.  Cov  96  Me.  76,  51  Atl.  806,  (N.S.)  1083;  Grand  Rapids  v.  Powers, 
58  L.R.A.  68;  Swanson  v.  Mississippi,  89  Mich.  94,  50  N.  W.  661,  28  A.  S.  R. 
etc.,  River  Boom  Co.,  42  Minn.  532,  276,  14  L.RA.  498;  Sanborn  v.  Peo- 
44  N.  W.  986,  7  L.R.A.  673;  Diana  pie's  lee  Co.,  82  Minn.  43,  84.  N.  W. 
Shooting  Club  v.  Hasting,  156  Wis.  641,  83  A.  S.  R.  401,  51  L.R.A.  829. 
261,  145  N.  W.  816,  Ann.  Cas.  1915C  Note:  70  L.R.A.  277. 

1148.  19.  Note :  70  L.RA.  275.    As  to  du- 

Notes:   64  L.R.A.  977;  70  L.R.A.  ties  and  liabilities  arising  out  of  use 

275.  of  floatable   stream?,    see  Loos  and 

15.  Harold  v.  Jones,  86  Ala.  274,  5  Timber,  vol.  17,  p.  1120  et  seq. 

So.  438,  3  L.RA.  406;  Davis  v.  Wins-       20.  Harold  v.  Jones,  86  Ala.  274,  5 
low,  51  Me.  264,  81  Am.  Dec  573.        So.  438,  3  L.R.A.  406;  Henderson  v. 
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body  of  water  for  purposes  of  navigation  is  also  limited  to  its  natural 
capacity,  or,  in  case  it  had  been  improved,  to  that  imparted  to  it  by  the 
improvement.1  .  . 

228.  Rights  Incidental  to  Navigation. — The  right  of  transportation 
on  a  stream  includes  the  right  to  make  such  uses  of  it  as  axe  essential 
to  the  exercise  and  enjoyment  of  the  right  to  navigate  and  transport. 
Such  a  right  has  been  held  to  include  the  right  of  anchorage,  of  moor- 
ing to  wharves,  and  to  moor  logs  and  rafts  for  the  purpose  of  making 
up  or  breaking  the  rafts,  provided  there  is  no  interference  with  the 
rights  of  riparian  proprietors.8  And  as  incident  to  the  easement  of 
navigation  one  may  cast  anchor  in  the  stream  or  seek  shelter  in  the 
bays  in  storm.s  But  the  right  of  navigation  on  a  river  gives  only  a 
right  to  temporary  moorings  between  high  and  low  water  mark,  and 
any  use  of  private  property  beyond  that  and  for  a  permanent  mooring 
renders  the  navigator  a  trespasser  and  liable  in  damages,  although  he 
does  not  inconvenience  the  private  owner's  approach  to  the  shore,  and 
the  latter  makes  no  use  of  the  property.4 

229.  Rights  in  Stream  Made  Navigable  by  Owner. — The  owner  of 
a  non-navigable  body  of  water  does  not  lose  any  rights  by  rendering  it 
navigable,  in  a  practical  sense.5  Thus,  if  a  stream  is  not  floatable,  a 
person  cannot  avail  himself  of  the  fact  that  it  is  made  so  by  the  owner. 
If  the  stream  was  originally  private  property,  any  improvements 
made  upon  it  by  the  owner  would  give  the  public  no  rights  in  it.6  In 
accordance  with  this  view  it  has  been  held  that  he  may  improve  his 
private  watercourse  by  dams,  locks  or  otherwise  and  withhold  any  use 
thereof  from  all  who  will  not  make  him  a  reasonable  compensation.7 
Although  this  is  apparently  the  prevailing  view  there  is  some  author- 
ity, however,  for  the  proposition  that  the  public  acquires  an  easement 
of  navigation  in  waters,  previously  non-navigable,  which  are  made 
navigable  by  an  owner  by  artificial  means.8  And  it  has  also  been  held 
that  where  a  dam  has  been  placed  in  a  non-navigable  watercourse, 
thereby  rendering  it  navigable,  and  the  right  so  to  maintain  it  has 

Doniphan  Lumber  Co.,  94  Ark.  370.  5.  Clement  v.  Watson,  6&»Fla.  109, 

127  S.  W.  459,  28  L.RA.(N.S.)  144;  52  So.  26,  Ann.  Cas.  1914A  72  and 

Davis  v.  Window,,  51  Me.  264,  81  Am.  note;   Wadsworth  v.   Smith,   11  Me. 

Dec.  573.  278,  26  Am.  Dee.  525  and  note. 

1.  Note:  64  Lit. A.  978.  Notes:  41  L.R.A.  372;  Ann.  Cas. 

2.  Harold  v.  Jones,  86  Ala.  274,  5  1914A  73. 

So.  438,  3  L.R.A.  406;  Baker  v.  Lewis,  6.  Wadsworth  v.  Smith,  11  Me.  278, 

33  Pa.  St.  301,  75  Am.  Dec.  598.  26  Am.  Deo.  525. 

3.  Sherlock  v.  Bainbridge,  41  Ind.  Notes:   67  L.RA.  848;  70  L.R.A. 
35,  13  Am.  Rep.  302;  Hall  v.  Alford,  275;  Ann.  Cas.  1914A  74. 

114   Mich.   165,   72   N.   W.   137,   38  7.  Wadsworth  v.  Smith,  11  Me.  278, 

L.RA.  205.  26  Am.  Dec.  525. 

Note:  70  L.R.A.  273.  Note:  Ann.  Cas.  1914A  73. 

4.  Wall  v.  Pittsburgh  Harbor  Co.,  8.  Notes:  41  L.R.A.  372;  Ann.  Cas. 
152  Pa.  St.  427,  25  Atl.  647,  34  A.  1914A  74. 

S.  R.  667* 
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been  acquired  by  prescription,  the  owners  of  lands  abutting  on  the 
stream  haye  the  right  to  insist  that  it  shall  be  continued  in  its  navi- 
gable state.*  A  different  situation  exists  where  the  stream  is  floatable 
by  nature,  in  which  case  those  who  have  occasion  to  use  it  as  such  may 
do  so  and  may  also  have  the  benefit  of  such  improvements  as  may  be 
put  on  it,  having  reasonable  regard  to  the  rights  of  the  owner.10 

230.  Care  Required  in  Navigation. — While  everyone  has  an  equal 
right  to  use  navigable  waters  each  must  regulate  his  use  so  as  not  to 
interfere  unreasonably  with  the  rights  of  others,11  and  is  obliged  to 
Exercise  ordinary  care  and  caution  having  a  due  regard  to  the  rights, 
property  and  lives  of  others.12  In  the  case  of  steamboat  navigation  it 
has  been  said  that  there  is  nothing  peculiar  about ~it  that  should  give 
it  any  preference  or  superiority  over  other  forms  of  commerce  on  a 
stream  adapted  in  a  greater  or  less  degree  to  both.18  •  But  navigable 
waters  are  open  to  all  kinds  of  craft,  large  as  well  as  small,  and,  while 
the  rights  of  the  smaller  are  to  be  carefully  guarded,  they  are  not  to 
be  made  a  pretense  for  excluding  or  preventing  the  practical  use  of 
larger  or  different  vessels.14  The  questions  whether  a  defendant  made 
use  of  the  stream  in  a  careful  manner,  that  is  to  say,  free  from  negli- 
gence under  the  circumstances  of  the  case,  and  whether  the  person 
injured  exercised  care  under  the  circumstances  for  his  own  safety,  are 
for  the  jury.16  And  one  who  in  using  a  stream  as  a  highway,  and  in 
the  exercise  of  ordinary  care,  necessarily  and  unavoidably  impedes  or 
obstructs  another  temporarily,  does  not  thereby  become  a  wrongdoer. 
His  acts  are  not  illegal,  and  he  creates  no  nuisance  for  which  an  action 
can  be  maintained.  In  such  cases,  persons  must  so  conduct  them- 
selves "as  to  discommode  others  as  little  as  is  reasonably  practicable,  and 

9.  Kray  v.  Muggli,  84  Minn.  90,  86       Notes:   64  L.R.A.   977;   70   L.R.A. 

N.  W.  882,  87  A.  S.  R.  332,  64  L.R.A.  272. 

473  12.  Henderson  v.  Doniphan  Lumber 

Note:  Ann.  Cas.  1914A  74.  Co.  94  Ark.  370,  127  S.  W.  459,  28 

As  to  rights  by  prescription  gener-  1*R.A.(N.S.)  lte;  Idaho  Northern  B. 

ally,  see  supra,  par.  195.  QS-JWiPS*   W"-.^  a° 

10.  Note :  A^n Cas.  1914A  74.  ££»  6?.5'  U<?  P™-  "«.  38  %.*<£■ 

ii    TTA«^A«o^n  „  r.A«;«u««  t«*«u^    (N.S.)  114;  Scott  v.  Hunter,  46  Pa. 
11   Henderson  v  Domphan  Lumber   ^    ^  tf  A       D       ^    'w  tking 

?%'  A4m  ?x  ?!?'  F  5"  Wa  ^i  2!  ▼•  Morris,  24  Wash.  636,  64  Pac.  840, 
L.R.A.(N  S.)  144; .Smart  v  Aroostook  54  L  R  A  199;  mtehe]l  v.  Lea  Lumber 

Lumber  Co.,  103  Me.  37,  68  Atl.  527,  Co     43  Wash    195>  86  pac    405)  10 

14  L.R.A.(N.S.)    1083;   People's  lee  Ann.  Cas.  231,  9  L.R.A.(N.S.)  900. 

Co.   v.    Steamer  Excelsior,  44  Mich.  Notes:   64  L.R.A.  977;   70  L.R.A. 

229,  6  N.  W.  636,  38  Am.  Rep.  246;  275. 

Swanson    v.    Mississippi,    etc.,    River  13.  Note:  28  L.R.A. (U.S.)   145. 

Boom   Co.,  42  Minn.  532,  44  N.  W.  14.  Note :  64  L.R.A.  977. 

986,  7  L.R.A.  673;  Sanborn  v.  People's  15.  Henderson  v.  Doniphan  Lumber 

Ice  Co.,  82  Minn.  43,  84  N.  W.  641,  83  Co.,  94  Ark.  370,  127  S.  W.  459,  28 

A.  S.  R.  401,  51  L.R.A.  829.  L.R.A.(N.S.)  144. 

1322 


27  R.  C.  L.  WATERS  §§  231,  232 

remove  the  obstruction  or  impediment  within  a  reasonable  time,  hav- 
ing regard  to  the  circumstances  of  the  case.16 

231.  Correlative  Rights  of  Navigator  and  Riparian  Owner  Gener- 
ally.—In  the  enjoyment  of  the  right  of  navigation  regard  must  be  had 
to  the  rights  of  riparian  owners  and  it  must  not  be  so  exercised  as 
unnecessarily  or  wantonly  to  deprive  such  proprietors  of  the  use  of  the 
waters  for  legitimate  purposes  which  will  not  unreasonably  interfere 
with  the  right  of  the  public.17  The  damages,  however,  which  a 
riparian  proprietor  may  sustain  as  a  natural  and  unavoidable  conse- 
quence of  the  navigation  of  a  stream  either  with  boats  and  other  craft 
or  rafts  and  logs,  where  the  same  is  conducted  with  due  care,  and  in  a 
reasonably  prudent  manner,  must  be  borne  by  him  as  a  natural  and 
consequent  injury  under  the  rule  of  damnum  absque  injuria.18 

232.  Right  to  Use  Shore  in  Navigation. — The  right  of  the  public  in 
a  navigable  stream  is  limited,  in  general,  by  its  banks,  which  are  the 
boundaries  within  which  the  common  right  must  be  confined.19  The 
absolute  rights  of  persons  in  the  use  of  a  navigable  stream  for  the  pur- 
pose of  navigation  does  not  extend  to  the  appropriation  of  the  soil, 
trees,  and  vegetation  on  its  banks,  either  permanently  or  temporarily, 
to  their  own  use;  and  such  an  appropriation  is  a  taking  of  private 
property,  within  the  meaning  of  the  law,  and  cannot  be  done,  either  by 
the  public  or  an  individual,  without  compensation  to  the  owner.20  So 
the  right  of  navigation  gives  no  license  to  trespass  on  the  riparian 
owner's  lands  and  erect  structures  thereon,  and  to  go  and  come 
through  and  over  his  premises  without  let  or  hindrance.1  And  any 
statute  which  attempts  to  confer  on  persons  using  a  navigable  stream 
the  right  to  enter  on  the  lands  of  riparian  owners  without  provision 
for  compensation  is  unconstitutional.*    Similarly  those  navigating  a 

16.  Davis  v.  Winslow,  51  Me.  264,  22  Ky.  L.  Rep.  1619,  63  L.R.A.  790; 
81  Am.  Dec.  573.  Brown  v.  Chadbourne,  31  Me.  9,  50 

17.  Miller  v.  State,  124  Tenn.  293,  Am.  Dec.  641;  Watkins  v.  Dorris,  24 
137  S.  W.  760,  Ann.  Cas.  1912D  1086,  Wash.  636,  64  Pac.  840,  54  L.R.A. 
35  L.R.A.(N.S.)  407.  199.       ' 

18.  Idaho  Northern  R.  Co.  v.  Post  Notes:  64  L.R.A.  986;  10  Ann.  Cas. 
Falls  Lumber,  etc.,  Co.,  20  Idaho  695,  236;  Ann.  Cas.  1918 A  734. 

119  Pac.  1098,  38  L.R.A.(N.S.)  114;  1.  Balsa  Land  Co.  v.  Burdick,  151 
Boutwell  v.  Champlain  Realty  Co.,  89  Cal.  254,  90  Pac.  532, 12  L.R.A.(N.S.) 
Vt.  80,  94  Atl.  108,  Ann.  Cas.  1918A  275 ;  La  Veine  v.  Stack-Gibbs  Lumber 
726;  Mitchell  v.  Lea  Lumber  Co.,  43  Co.,  17  Idaho  51,  104  Pac.  666,  134 
Wash.  195,  86  Pac.  405,  10  Ann.  Cas.  A.  S.  R.  254;  Mashburn  v.  St.  Joe 
231,  9  L.R.A.(N.S.)  900.  Imp.  Co.,  19  Idaho  30, 113  Pac.  92,  35 

Notes:  59  L.R.A.  51;  64  L.R.A.  L.R.A.(N.S.)  824;  New  England 
986.  Trout,  etc.,  Club  v.  Mather,  68  Vt. 

19.  Hooper  v.  Hobson,  57  Me.  273,  338,  35  Atl.  323,  33  L.R.A.  569. 
99  Am.  Dec.  769.  Note :  Ann.  Cas.  1918A  734. 

20.  Peoria  v.  Central  Nat.  Bank,  224  2.  Mashburn  v.  St.  Joe  Imp.,  Co., 
111.  43,  79  N.  E.  296,  12  L.R.A.(N.S.)  19  Idaho  30,  113  Pac.  92,  35  L.R.A. 
687;  Smith  v.  Atkins,  60  S.  W.  930,    'N.S.)  824;  New  England  Trout,  etc., 
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river  have  no  right,  as  incident  to  the  right  of  navigation,  to  land 
upon  and  use  the  bank  at  other  places  than  a  public  landing  without 
the  consent  of  the  owner,  as  the  banks  of  a  navigable  stream  are  private 
property.1  An  exception,  however,  has  been  made  in  case  of  some 
peril  or  emergency  of  navigation,  or  in  cases  of  danger  or  necessity, 
when  a  landing  may  be  made  upon  the  bank  at  any  place  without  the 
consent  of  the  riparian  owner.4 

Government  Control  in  General 

233.  Control  by  Federal  Government. — Waters  within  the  limits  of 
a  state  which  are  highways  for  the  state,  interstate  and  foreign  com- 
merce, are  primarily  under  the  control  of  regulations  promulgated  by 
Congress.5  Such  waters  are  subject  to  the  same  control  of  Congress  as 
those  extending  through,  or  reaching  beyond,  the  limits  of  a  state.6 
And  although  the  title  to  the  shore  and  submerged  soil  is  in  the  vari- 
ous states  and  individual  owners  under  them,  it  is  always  subject  to 
the  servitude  in  respect  of  navigation,  created  in  favor  of  the  federal 
government  by  the  constitution.7  This  power-  is  an  incident  of  the 
expressly  granted  power  to  regulate  commerce.8    And  in  its  exercise 

Club  v.  Mather,  68*  Vt.  338,  35  AtL  v.  Leddy,  55  Colo.  24,  129  Pac.  220, 

323,    33    L.R.A.    569;    Boutwell    v.  Ann.   Cas.   1916B  1052;   Stockton   v. 

Champlain  Realty  Co.,  89  Vt.  80,  94  Powell,   29   Fla.   1,   10   So.   688,   15 

Atl.  108,  Ann.  Cas.  1918A  726.  L.B.A.  42;  Frost  v.  Washington  Coun- 

3.  Compton  v.  Hankins,  90  Ala.  411,  ty  R.  Co.,  96  Me.  76,  51  Atl.  806,  5S 
8  So.  75,  24  A.  S.  R.  823,  9  L.R.A.  L.R.A.  68 ;  Benner  v.  Atlantic  Dredg- 
387;  Peoria  v.  Central  Nat.  Bank,  224  ing  Co.,  134  N.  Y.  156,  31  N.  E.  328, 
111.  43,  79  N.  E.  296,  12  L.R.A.(N.S.)  30  A.  S.  R.  649,  17  L.R.A.  220;  Kit- 
687;  Bainbridge  v.  Sherlock,  29  Ind.  sap  Country  Transp.  Co.  v.  Seattle,  75 
364,  95  Am.  Dec.  644;  O'Fallon  v.  Wash.  673,  135  Pac.  476,  Ann.  Cas. 
Daggett,  4  Mo.  343,  29  Am.  Dec.  640 ;  1915C  115  and  note. 

Wall  v.  Pittsburgh  Harbor  Co.,  152  Note:  59  L.R.A.  33,  37. 

Pa.  St.  427,  25  Atl.  647,  34  A.  S.  R.  6.  Minnesota    Canal,    etc.,    Co.    v. 

667.  Pratt,  101  Minn.  197,  112  N.  W.  395, 

Note:  34  A.  S.  R.  668.  11  L.R.A.(N.S.)  105. 

4.  Bainbridge  v.  Sherlock,  29  Ind.  7,  Gibson  v.  U.  S.  166  V.  S.  269,  17 
364,  95  Am.  Dec.  644;  Morrison  v.  S.  Ct.  578,  41  U.  S.  (L.  ed)  996; 
Thurman,  17  B.  Mon.  (Ky.)  249,  66  Lewis  Blue  Point  Oyster  Cultivation 
Am.  Dec.  153.                            %  Co  v.  Briggs,  198  N.  Y.  287,  91  N.  B. 

6.  Pennsylvania  v.  Wheeling,   etc.,  846,   19    Ann.    Cas.   694,   34   L.R.A. 

Bridge  Co.,  13  How.  518,  14  U.  S.  (N.S.)  1084,  affirmed  229  U.  S.  82,  33 

(L.    ed.)     249;    South    Carolina    v.  S.  Ct  679,  57  U.  S.   (L.  ed.)   1083, 

Georgia,  93  U.  S.  4,  23  U.  S.  (L.  ed.)  Ann.  Cas.  1915 A  232. 
782;  Gibson  v.  U.  S.,  166  U.  S.  269,       8.  South   Carolina   v.   Georgia,  93 

17  S.  Ct.  57S,  41  U.  S.  (L.  ed.)  996;  U.  S.  4,  23  U.  S.  (L.  ed.)  782;  U.  S. 

U.  S.  v.  Rio  Grande  Dam,  etc.,  Co.,  v.  Rio  Grande  Dam,  etc.,  Co.,  174  U, 

174  U.  S.  690, 19  S.  Ct.  770,  43  U.  S.  S.  690;  19  S.  Ct.  770,  43  U.  S.  (L.  ed.) 

(L.  ed.)  1136;  Lewis  Blue  Point  Oys-  1136;  The  Katie,  40  Fed.  480,  7  L.R.A. 

ter  Cultivation  Co.  v.  Briggs,  229  U.  55;  Thames  Bank  v.  Lovell,  18  Conn. 

S.  82,  32  S.  Ct.  679,  57  U.  S.  (L.  ed.)  500,    46    Am.    Dec.    332;    Minnesota 

1083,  Ann.  Cas.  1915 A  232 ;  Stockman  Canal,  etc.,  Co.  v.  Pratt,  101  Minn. 
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the  United  States  may  control  all  structures  and  works  which  interfere 
in  any  manner  with  the  navigable  capacity  of  the  navigable  waters  of 
the  United  States.9  The  power  of  Congress  also  extends  to  all  rivers 
navigable  in  fact,  without  reference  to  the  flow  of  the  tides.10 

234.  State  Control  in  General. — It  may  be  stated  in  general  that 
each  state  has  the  power  to  regulate  and  control  the  navigable  waters 
within  its  own  boundaries,11  subject  to  certain  powers  of  the  federal 
government,18  and  the  authority  of  the  state  as  to  such  streams  is  com- 
plete and  exclusive."  Because  of  its  interest,  it  may  properly  assume 
control  of  interstate  navigable  waters,  to  the  extent  that  its  regulations 
do  not  interfere  with  the  action  of  the  Congress ; 14  and  in  the  absence 
of  the  exercise  of  this  power  by  Congress,  the  states  have  full  power 
over  such  waters  within  th6ir  jurisdiction.1*    Furthermore,  Congress 

197,  112  N.  W.  395,  11  LJLA.(N.S,)  As  to  control  of  municipal  corpora- 
105 ;  Benner  v.  Atlantic  Dredging  Co.,  tions  over  navigable  waters,  see  Mu- 
134  N.  Y.  156,  31  N.  E.  328,  30  A.  S.  nicopal  Corporations,  vol  19,  p.  852. 
R.  649,  17  L.R.A.  220;  Lewis  Bine  12.  See  infra,  par.  240. 
Point  Oyster  Cultivation  Co.  v.  Briggs,  13.  Moore  v.  American  Transp.  Co., 
198  N.  Y.  287,  91  N.  E.  846,  19  Ann.  24  How.  1,  16  U.  S.  (L.  ed.)  674; 
Cas,  694,  34  Ut.A.(N.S.)  1084,  af-  Egan  v.  Hart,  165  U.  S..188,  17  S. 
firmed  229  U.  S.  82,  33  S.  Ct.  679,  57  Ct.  300,  41  U,  S.  (L.  ed.)  680;  Hamil- 
U.  S.  (L.  ed.)  1083,  Ann.  Cas.  1915A  ton  v.  Vicksburg,  etc.,  R.  Co.,  34  La, 
232.  Ann.  970,  44  Am.  Rep.  451;  People 

Note:  12  L.R.A.  673.  v.  Steeplechase  Park  Co.,  218  N.  Y. 

9.  Pennsylvania  v.   Wheeling,   etc.,  459,*  113  N.  E.  521,  Ann.  Cas.  1918B 
Bridge  Co.,  13  How.  518,  14  U.   S.   1099  and  note. 

(IA  ed.)  249;  Stockton  v.  Powell,  29  Note:    12   L.RJL   673;   59   L.R.A. 

Pla.   1,   10   So.   688,  15  L.R.A.  42;  38. 

Minnesota  Canal,  etc.,  Co.  v.  Pratt,  14.  Pound  v.  Turck,  95  U.  S.  459, 

101  Minn.  197,  112  N.  W.  395,  11  24  U.  S.  (L.  ed.)  525;  Willamette  Iron 

LR.A.(N.S.)  105.  Bridge  Co.  v.  Hatch,  125  U.  S.  1,  8 

10.  Thames  Bank  v.  Lovell,  18  Conn.  S.  Ct.  811,  31  U.  S.   (L.  ed.)    629; 
500,  46  Am.  Dec.  332.  Crookston   Waterworks,    etc.,    Co.    v. 

•  11.  Boston  v.  Lecraw,  17  How.  426,  Sprague,  91  Minn.  461,  98  N.  W.  347, 
15  U.  S.  (L.  ed.)  118;  Stockman  v.  99  N.  W.  420,  103  A.  S.  R.  525,  64 
Leddy,  55  Colo.  24, 129  Pac.  220,  Ann.  L.R.A.  977;  Hagan  v.  Richmond,  104 
Cas.  1916B  1052;  People  v.  St.  Louis,  Va.  723,  52  S.  E.  385,  3  L.R.A.(N.S.) 
5  Gilman  (111.)  351,  48  Am.  Dec.  339;  1120;  Kitsap  Country  Transp.  Co.  v. 
Des  Moines  v.  Diamond  Ice  Co.,  130  Seattle,  75  Wash.  673,  135  Pac.  476, 
la.  603,  105  N.  W.  203,  8  Ann.  Cas.  Ann.  Cas.  1915C  115  and  note. 
28,  3  L.R.A.(N.S.)  1103;  Moor  v.  Note:  59  L.R.A.  35. 
Vearie,  32  Me.  343,  52  Am.  Dec.  655;  15.  Leovy  v.  U.  S.,  177  U.  S.  621, 
Harrigan  v.  Connecticut  River  Lumber  20  S.  Ct.  797,  44  U.  S.  (L.  ed.)  914; 
Co.,  129  Mass.  580,  37  Am.  Rep.  387;  Thames  Bank  v.  Lovell,  18  Conn.  500, 
Miller  v.  Mendenhall,  43  Minn.  95,  44  46  Am.  Dec.  332;  Stockton  v.  Powell, 
N.  W.  1141,  19  A.  S.  R.  219,  8  L.R.A.  29  Fla.  1,  10  So.  688,  15  L.R.A.  42; 
89;  New  Whatcom  v.  Fairhaven  Land  Green,  etc.,  Nav.  Co.  v.  Chesapeake, 
Co.,  24  Wash.  493,  64  Pac.  735,  54  etc.,  R.  Co.,  88  Ky.  1,  10  S.  W.  6,  2 
L.R.A.  190;  Black  River  Imp.  Co.  v.  L.R.A.  540  and  note;  Minnesota  Canal, 
La  Crosse  Booming,  etc.,  Co.,  54  Wis.  etc.,  Co.  v.  Pratt,  101  Minn.  197,  112 
659,  11  N.  W.  443,  41  Am.  Rep.  66.  N.  W.  395,-11  L.R.A.(N.S.)  105. 
Note:  59  L.R.A.  38.  Note:  59  L.R.A.  37. 

1325 


§  235  WATERS  27  R.  C.  L. 

has  recognized  the  fact  that  it  is  desirable  that  the  states  should  exer- 
cise a  large  measure  of  power  over  navigable  waters,  and  has  left  to 
them  the  control  and  management  of  bridges  and  such  structures,  sub- 
ject to  the  right  of  the  United  States  to  interfere  and  supersede  the 
state  authority  when  it  is  exercised  in  such  a  manner  as  not  to  meet 
with  the  approval  of  Congress.16  The  legislation  by  Congress  to 
exclude  the  authority  of  the  state  must,  however,  be  specific.17  In 
determining  the  respective  powers  of  the  state  and  federal  governments 
it  has  been  decided  that  the  state  has  control  of  a  harbor  within  a 
harbor  line  and  may  enact  legislation  prescribing  regulations  in  con- 
nection therewith  and  to  secure  the  rights  of  the  public,  provided  it 
does  not  conflict  with  the  regulations  of  the  federal  government  in 
regard  thereto.18 

235.  Extent  of  Control. — The  courts  and  text  writers  uniformly 
class  light,  air,  and  water  in  the  same  category  as  things  of  "the  negar 
tive  community,"  or  the  property  of  no  one,  and  subject  to  the  regula- 
tion and  control  of  the  state  in  its  sovereign  capacity.1*  The  rights  of 
the  state  in  the  navigable  waters  and  the  lands  thereunder  are  desig- 
nated for  the  public  welfare,  and  the  state  may  regulate  such  rights, 
and  the  uses  of  the  waters  and  the  lands  thereunder,  for  the  benefit  of 
the  whole  people  as  circumstances  may  demand,  subject  of  course  to 
the  powers  of  the  Congress  in  the  premises.20  The  ownership  of 
navigable  waters  being  in  the  state  in  trust  for  all  of  the  people,  it  is 
not  only  within  the  power  but  it  is  the  duty  of  the  legislature  to  enact 
*uch  laws  as  will  best  preserve  its  use  for  all  persons  and  for  all  pjir- 
poses.  And  if  it  does  no  more  than  this,  its  regulations  are  not  unrea- 
sonable.1 The  extent  of  the  right  to  regulate  and  control  navigable 
waters  and  the  soil  beneath  them  has  not,  however,  been  clearly 
defined.    In  general  it  is  the  same  as  that  which  is  exercised  by  the 

16.  Minnesota  Canal,  etc.,  Co.  v.  Aged  Women  v.  Com.,  202  Mass.  428, 
Pratt,  101  Minn.  197,  112  N.  W.  395,  89  N.  E.  124,  24  L.R.A.(N.S.)  79; 
11  L.R.A.(N.S.)  105.  Lorman  v.  Benson,  8  Mich.  18,  77  Am. 

17.  Willamette  Iron  Bridge  Co.  v.  Dec.  435;  Pedri«k  v.  Raleigh,  etc, 
Hatch,  125  U.  S.  1,  8  S.  Ct.  811,  31  Sound  R.  Co.,  143  N.  C.  485,  55  S.  E. 
U.  S.  (L.  ed.)  629.  877,  10  L.R.A.(N.S.)   554;  State  v. 

Note :  59  L.R.A.  37.  Cleveland,  etc.,  R.  Co.,  94  Ohio  St.  61, 

18.  State  v.  Cleveland,  etc.,  R.  Co.,  113  N  E#  677^  L.R.A.1917A  1007; 
94  Ohio  St.  61,  113  N.  E.  677,  L.R.A.   Craig  v  min^  65  pa  St  390^  3  a^ 

19iIAJt°?Z '-a         i>  u-  oot^v,.  Rep.  636;  People  v.  Steeplechase  Park 

*»  iS ^S?aS  43Tr1VnS1  Co-  218  N'  Y.  459,  113  N.  E.  521, 
236,  125  Pac.  812,  43  L.R.A.(N.S.)   A^    ^  lglgB  10gg  ftQd  n0^    ^ 

20.  The  Daniel  Ball,  10  Wall.  557,  to  confcro1  of  municipal  corporations 

19  U.  S.  (L.  ed.)  998;  State  v.  Ger-  ov<*  waterways,  see  Municipal  Cor- 

bing,   56   Fla.    603,   47    So.    353,   22  porations,  vol.  19,  p.  852. 
L.R.A.(N.S.)      337;     Waibridge     v.       1.  Des  Moines  v.  Diamond  Ice  Co., 

Robinson,    22    Idaho    236,    125    Pac.  130  la.  603, 105  N.  W.  203,  8  Ann.  Cas. 

812,  43  LJl.A.(N.S.)  240;  Home  for  28,  3  L.R.A.(N.S.)  1103. 
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Crown  in  England.  In  this  country  the  same  rule  has  been  extended 
to  our  great  navigable  lakes,  which  are  treated  as  inland  seas;  and 
also,  in  some  of  the  states,  to  navigable  rivers,  as  the  Mississippi,  the 
Missouri,  the  Ohio,  and,  in  other  states,  to  all  the  prominent  rivers  of 
the  state ;  but  it  depends  on  the  law  of  each  state  to  what  waters  and  to 
what  extent  this  prerogative  of  the  state  over  the  lands  under  water 
shall  be  exercised.8  Generally  the  power  of  the  state  over  navigable 
waters  within  its  boundaries  is  limited  to  the  enactment  and  enforce- 
ment of  such  reasonable  police  regulations  as  may  be  deemed  necessary 
to  preserve  the  common  right  of  all  to  enjoy  the  same  for  navigation 
by  boats  or  otherwise,  and  all  incidents  of  navigable  waters.1  So  legis- 
lation regulating  or  prohibiting  the  cutting  of  trees  on  wild  or  uncul- 
tivated lands  for  the  purpose  of  protecting  the  water  supply  is  within 
the  police  power  of  the  state,  being  neither  a  denial  of  the  equal  pro- 
tection of  the  laws,  since  the  classification  is  based  on  real  differences  in 
the  nature,  situation  and  condition  of  things,  nor  a  taking  of  property 
for  which  compensation  must  be  made,  under  the  fourteenth  amend- 
ment of  the  federal  constitution,  since  that  amendment  was  not  in- 
tended to  interfere  with  the  police  power  of  the  state.*  Furthermore, 
the  power  of  the  state  to  regulate  the  waters  within  its  boundary  is 
not  limited  entirely  to  navigable  or  floatable  waters  but  extends  to  all 
waters  for  certain  purposes.  Thus  the  state  has  power  to  regulate  the 
placing  of  fish  in  private  streams  and  the  taking  of  fish  therefrom.5 
236,  Power  of  State  to  Abdicate  Control  Over  Public  Waters. — The 
state  has  no  greater  property  in  navigable  waters  within  its  limit  than 
a  riparian  owner  or  the  public.6  Its  title  to  such  waters  is  a  sovereign 
and  not  a  proprietary  right,7  and  it  must  retain  and  exercise  its  control 
over  them  in  the  public  interest.8  The  right  is  One  that  cannot  be  sur- 
rendered, alienated,  or  delegated,  except  for  some  public  purpose  or 

2.  Hardin  v.  Jordan,  140  U.  S.  371,  89  N.  W.  839,  91  A.  S.  R.  910,  58 
11  S.  Ct.  808,  838,  35  U.  S.  (L.  ed.)    L.R.A.  93. 

428;  Diana  Shooting  Club  v.  Hust-  7«  Matter  of  Long  Sault  Develop- 
ing, 156  Wis.  261,  145  N.  W.  816,  ment  Co.,  212  N.  Y.  1,  105  N.  E.  849, 
Ann.  Cas,  1915C  1148.  Ann-  Cas-  1915D  56. 

3.  Rossmiller  v.  State,  114  Wis.  169,  8;  Le™»  Blue  Point  Oyster  Cuiti- 
89  N.  W.  839,  91  A.  S.  R.  910,  58  ^Tn  £°-  *•  Bnggs,  198  N.  Y    28/ 
T  R  A    go                       .                  '  91  N.  E.  846,  19  Ann.  Cas.  694,  34 

Tfni   nnininn   rtf    Tn«H«-.    in*  L,R.A.(N.S.)  1084,  affirmed  229  U.  S. 

nr     la*    no    aT«9^ *ii  f 'p  !  »2,  33  S.  Ct.  679,  57  U.  S.  (L.  ed.) 

?£  Eft  2S&  effii3  A  *  I0**,  Ann.  Cas.  1915A  232;  Matter  of 

745,  19  L.K.A.(N.b.)  4^2.  LoBg  Saulfc  Development  Co.,  212  N. 

As  to  compensation  for  injury  to  y  ^  106  N  E   g^  Ann   Cas^  1915D 

access  of  riparian  owner,  see  Eminent  56;    stote   v    West    Tennessee   Land 

Domain,  vol.  18,  p.  79  et  seq.  Co.,  127  Tenn.  575,  158  S.  W.  746, 

5.  State  v.  Theriault,  70  Vt.  617,  Ann.  Cas.  1914B  1043;  Rossmiller  v. 
41  Atl.  1030,  07  A.  S.  R.  696,  43  State,  114  Wis.  169,  89  N.  W.  839,  91 
L.R.A.  290.  A.  S.  R.  910,  58  L.R.A.  93. 

6.  Rossmiller  v.  State,  114  Wis.  169,       Note:  59  L.R.A.  44. 
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some  reasonable  use  which  can  fairly  be  said  to  be  for  a  public  benefit.9 
So  the  legislature  cannot  authorize  the  conveyance  of  a  navigable  por- 
tion of  a  stream  to  a  private  company  to  maintain  and  control  naviga- 
tion thereon,  thereby  parting  for  all  time  with  its  own  power  to 
improve  such  navigation.10  And  the  public  right  of  navigation  is 
not  destroyed  by  a  conveyance  of  the  state  of  the  basin  or  bed  in  which 
the  navigable  waters  rest  or  through  which  they  flow,  and.  an  express 
reservation  of  such  common  easement  is  unnecessary.11  Also  a  grant 
by  a  state  of  the  exclusive  right  of  navigation  on  navigable  waters  of 
the  United  States  is  repugnant  to  the  clause  of  the  federal  constitution 
which  authorizes  Congress  to  regulate  commerce.12 

237.  Power  of  State  to  Grant  Land  under  Navigable  Waters. — 
At  common  law  the  king  could  grant  the  soil  so  that  it  should  become 
private  property,  but  his  grant  was  subject  to  the  paramount  right  of 
public  use  of  navigable  waters,  which  he  could  neither  destroy  nor 
abridge.  In  every  such  grant  there  was  an  implied  reservation  of 
the  public  right,  and  so  far  as  it  assumed  to  interfere  with  it,  or  to  con- 
fer a  right  to  impede  er  obstruct  navigation,  or  to  make  an  exclusive  * 
appropriation  of  the  use  of  navigable  waters,  the  grant  was  void.11  In 
this  country  the  power  of  the  state  to  grant  land  under  navigable 
waters  to  private  persons  or  corporations  has  been  frequently  exer- 
cised and  judicially  recognized  and  affirmed.1*    There  is,  however,  this 

a  Illinois  Cent.  R.  Co.  v.  Illinois,  1  Wend.   (N.  Y.)   237,  19  Am.  Dec. 

146  U.  S.  387,  13  S..  Ct.  110,  36  U.  S.  493 ;  Lewis  v.  Portland,  25  Ore*  133, 

(L.  ed.)  1018;  Shively  v.  Bowlby,  152  35  Pac.  256, 42  A.  8.  R.  772,  22  L.R.A. 

U.  S.  1, 14  S.  Ct.  548,  38  U.  S.  (L.  ed.)  736. 

331;  State  v.  Gerbing,  66  Fla.  603,  47  Note:  Ann.  Cas.  1915D  69. 

So.  353,  22  LJt.A.(N.S.)  337;  Bedlow  14.  Bolsa  Land  Co.  v.  Burdick,  151 

v.  New  York  Floating  Dry-Dock  Co.,  Cal.  254,  90  Pafc.  532, 12  L.R.A.(N.S.) 

112  N.  Y.  263,  19  N.  E.  800,  2  L.R.A.  275;  State  v.  Gerbing,  56  Fla.  603,  47 

629;  Matter  of  Lang  Sault  Develop-  So.    353,    22   L.R.A.(N.S.)    337   and 

ment  Co.  212  N.  Y.  1,  105  N.  E.  849,  note;  Cobb  v.  Lincoln  Park  Com're, 

Ann.   Cas.   1915D  66;   Rossmiller  v.  202  111.  427,  67  N.  E.5,  95  A.  S.  R. 

State,  114  Wis.  169,  89  N.  W.  839,  91  258,  63  L.R.A.  264;  Saunders  v.  New 

A.   S.  R.  910,  58  L.R.A.  93;   Diana  York  Cent.,  etc.,  R.  Co.,  144  N.  Y. 

Shooting  Club  v.  Husting,  156  Wis.  75  33  n.  g.  990  43  a.  S.  R.  729,  26 

261  146  N.  W.  816,  Ann.  Cas.  1915C  LJlA.  378.  Matter  ^  ^  Sanlt  'De_ 

™   tut  **       *t         Quni~    velopment  Co.,  212  N.  Y.  1,  105  N. 
10   Matter  of  I^ng  Sault  Devebp-  R  m   Ann   Cag   1915D  m    p      x 

?™  &  Sim  £'    '  '  v'  Steeplechase  Park  Co.,  218  N.  Y. 

Olcott  Falls  Co.,  65  N.  H.  290,  21  Atl.  J?"  ^  note;  Shepard's  Pomt  Land 
1090,13  L.R. A.  826.  £•  J'  ^PSP^fQ*  13LK  C'  517' 

12.  Gibbons  v.  Ogden,  9  Wheat.  1,  «*  8-  E-  »}f  t1  J™* A;  937' 

6  U.  S.  (L.  ed.)  23  Notes'    59   L.R.A.   44;    22   L.ILA. 

Notes:   12  L.R.A.  673;  Ann.  Cas.  (N.S.)  340. 

1915D  70.  As-  to  grants  of  lands  under  navi- 

13.  Mobile  v.  Eslava,  9  Port.  (Ala.)  gable  waters,  see  also  Public  Lands, 
577,  33  Am.  Dec.  325;  Rogers  v.  Jones,  vol.  22,  p.  284. 
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limitation  that  the  right  of  a  state  to  grant  tide  lands  is  subject  to 
those  provisions  of  the  national  constitution  giving  Congress  control  of 
the  waters  on  which  foreign  and  interstate  navigation  is  conducted.14 
Subject  to  this  qualification  the  state  may,  for  every  purpose  which 
may  be  useful,  convenient  or  necessary  to  the  public,  make  grants  in 
fee  or  conditionally  for  the  beneficial  use  of  the  grantee,  or  to  pro- 
mote commerce  according  to  their  ternis.10  So  grants  to  the  owners  of 
the  adjoining  uplands,  either  for  beneficial  enjoyment  or  for  commer- 
cial purposes,  have  been  authorized  and  recognized  as  one  of  the  uses 
to  which  the  state  may  lawfully  apply  such  lands.17  And  it  may  fix 
the  exterior  lines  of  a  navigable  river  if  the  rights  of  the  people  to  the 
use  of  the  waters  and  shore  of  the  river  are  not  thereby  substantially 
impaired;  and  submerged  lands  not  within  the  exterior  lines  of  the 
river  may  be  disposed  of  by  legislative  authority,  if  such  disposition 
does  not  impair  the  rights  of  the  people  to  the  use  thereof  for  any  pur- 
pose expressed  or  implied  by  law.18  The  contemplated  use,  however, 
must  be  reasonable  and  one  which  can  fairly  be  said  to  be  for  the  pub- 
lic benefit  or  not  injurious  to  the  public.19  The  states  cannot  abdicate 
general  control  over  such  lands,  since  such  abdication  would  be  incon- 
sistent with  the  implied  legal  duty  of  the  states  to  preserve  and  control 
such  lands  and  the  waters  thereon  and  the  use  of  them,  for  the  public 
good.*0    Accordingly,  the  law  will  not  sanction  the  abdication  of  the 

15.  Illinois  Cent  B.  Co.  v.  Illinois,  L.R.A.(N.S.)  275;  Axline  v.  Shaw, 
146  U.  S.  387,  13  S.  Ct.  110,  36  U.  S.  35  Fla.  305,  17  So.  411,  28  L.B.A. 
(L.  ed.)  1018;  People  v.  Steeplechase  391;  State  v.  Gerbing,  56  Fla.  603,  47 
Park  Co.,  218  N.  Y.  459,  113  N.  E.  So.  353,  22  L.R.A.(N.S.)  337;  Lan- 
521,  Ann.  Cas.  1918B  1099  and  note,  sing  v.  Smith,  4  Wend.  (N.  Y.)  9,  21 

Note:  22  L.B.A.(N.S.)  338.  Am.  Dec.  89;  Matter  of  Long  Sault 

16.  State  v.  Gerbing,  56  Fla,  603,  47  Development  Co.,  212  N.  Y.  1,  105 
So.  353,  22  L.R.A.(N.S.)  337;  Saund-  N.  E.  849,  Ann.  Cas.  1915D  56;  Lewis 
era  v.  New  York  Cent.,  etc.,  B.  Co.,  v.  Portland,  25  Ore.  133,  35  Pac.  256, 
144  N.  Y.  75,  38  N.  E.  992,  43  A.  S.  42  A.  S.  B.  772,  22  L.B.A.  736;  Pacific 
B.  729,  26  L.BJL.  378;  Matter  of  Long  Elevator  Co.  v.  Portland,  65  Ore.  349, 
Sault  Development  Co.,  212  N.  Y.  1,  133  Pac.  72,  46  L.B.A.(N.S.)  363; 
105  N.  E.  849,  Ann.  Cas.  1915D  56.  Priewe  v.  Wisconsin  State  Land,  etc., 

Note:  59  LJLA.  44.  Co.,  103  Wis.  537,  79  N.  W.  780,  74 

17.  Bolsa  Land  Co.  v.  Burdick,  151  A.  S.  B.  904. 

Cal.  254, 90  Pac.  532, 12  L.B.A.(N.S.)  Note:  45  L.B.A.  239. 

275;  State  v.  Gerbing,  56  Fla.  603,  47  20.  Illinois  Cent.  B.  Co.  v.  Illinois, 

So.  353,  22  L.B.A.(N.S.)   337;  Mat-  146  U.  S.  387,  13  S.  Ct.  110,  36  U.  S. 

ter  of  Long  Sault  Development  Co.,  (L.  ed.)  1018;  Illinois  Cent.  B.  Co.  v. 

212  N.  Y.  1,  105  N.  E.  849,  Ann.  Cas.  Chicago,  176  U.  S.  646,  20  S.  Ct.  509, 

1915D  56.  44  U.  S.  (L.  ed.)  622;  State  v.  Ger- 

18.  State  v.  Gerbing,  56  Fla.  603,  bing,  56  Fla.  603,  47  So.  353,  22 
47  So.  353,  22  L.B.A.(N.S.)  337.  L.B.A.(N.S.)    337;    People   v.   Kirk, 

19.  Illinois  Cent.  B.  Co.  v.  Illinois,  162  111.  138,  45  N.  E.  830,  53  A.  S.  B. 
146  U.  S.  387,  13  S.  Ct.  110,  36  U.  277  and  note;  Collins  v.  Benbury,  27 
S.  (L.  ed.)  1018;  Bolsa  Land  Co.  v.  N.  C.  118,  42  Am.  Dec.  155;  Shep- 
Burdick,  151  Cal.  254,  90  Pac.  532,  12  ard's  Point  Land  Co.  v.  Atlantic  Hotel,  ' 
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general  control  of  the  state  over  lands  under  the  navigable  waters  of  an 
entire  harbor  or  bay,  or  of  a  sea  or  lake.1  Notwithstanding  this  gen- 
eral doctrine  relating  to  the  power  of  the  state  to  make  grants  of  such 
1  ands  it  is  said  that  there  is  no  universal  and  uniform  law  on  the  sub- 
ject; that  each  state  has  dealt  with  the  lands  under  the  tide  waters 
within  its  borders  according  to  its  own  views  of  justice  and  policy, 
reserving  its  own  control  over  such  lands,  or  granting  rights  therein 
to  individuals  or  corporations,  whether  owners  of  the  adjoining 
upland  or  not,  as  it  considered  for  the  best  interests  of  the  public, 
and  that  great  caution,  therefore,  is  necessary  in  applying  precedents 
in  one  state  to  cases  arising  in  another.3  In  some  jurisdictions, 
either  by  force  of  constitutional  provisions  or  state,  the  state  is  not 
permitted  to  issue  grants  to  private  persons  for  the  beds  of  streams 
navigable  for  sea  vessels.1 

238.  Power  of  Federal  Government  to  Grant  Bed  of  Stream  or  Tide 
Waters, — Although  there  is  authority  to  the  effect  that  the  United 
States  has  no  power  to  convey  the  title  to  the  soil  below  the  highwater 
mark  of  a  navigable  stream  within  a  territory  prior  to  its  admission  to 
the  Union,4  yet  the  United  States  supreme  court  has  spoken  of  expres- 
sions to  that  effect  by  it  as  dicta  and  not  strictly  true,  and  expressly 
recognizes  a  power  in  Congress  to  make  grants  of  this  character  where 
it  becomes  necessary  to  do  so  in  order  to  perform  international  obliga- 
tions, or  to  effect  the  improvement  of  such  lands  for  the  purposes  of 
commerce,  or  to  carry  out  other  public  purposes  appropriate  to  the 
objects  for  which  the  United  States  hold  the  territory.*  And  it  has 
been  decided  in  at  least  one  of  the  state  courts  that  prior  to  the  admis- 
sion of  a  state  into  the  Union,  Congress  has  power  to  grant  tide  land 
lying  between  high  and  low  water  mark  within  its  boundaries.6  But 
the  federal  government  cannot  grant  rights  to  tide  lands  within  a 
*tate  which  will  interfere  with  the  rights  of  littoral  owners.'  And 
in  the  case  of  grant  by  the  United  States  of  lands  bounded  on  streams 
and  other  waters,  without  any  reservation  or  restriction  of  terms,  they 

132  N.  C.  517,  44  S.  E.  39,  61  L.R.A.  5,  95  A.  S.  R.  258,  63  L.R.A.  264; 

937.  State  v.  Akers,  92  Kan.  169,  140  Pac. 

Note:  Ann.  Cas.  1915D  70.  637,  Ann.  Cas.  1916B  543. 

1.  Matter  of  Long  Sault  Develop-  3.  State  v.  Eason,  114  N.  C.  787.  19 
ment  Co.,  212  N.  Y.  1,  150  N.  E.  849,  S.  E.  88,  41  A.  S.  R.  811,  23  L.R.A. 
Ann.  Cas.  1915D  56.  520. 

Notes:  59  L.R.A.  44;  Ann.  Cas.  4.  Illinois  Steel  Co.  v.  Bilot,  109 
19L5D  70.  Wis.  418,  84  N.  W.  855,  85  N.  W. 

2.  Shivelv  v.  Bowlby,  152  U.  S.  1,   402,  83  A.S.R.  905. 

14  S.  Ct.  548,  38  U.  S.  (L.  ed.)  331;  Note:  1  L.R.A.(N.S.)  745. 

United    States   v.   Mission    Rock    Co.,  5.  Shively  v.  Bowlby,  152  U.  S.  1T 

189  U.  S.  391,  23  S.  Ct.  606,  47  U.  S.  14  S.  Ct.  548,  38  U.  S.  (L.  ed.)  331. 

(L.  cd.)    865;   Revell   v.  People,  177  6.  Kneeland    v.    Korter,   40   Wash. 

111.  468,  52  N.  E.  1052,  69  A.  S.  R.  359,  82  Pac.  608,  1  L.R.A.(N.S.)  745. 

257,  43  L.R.A.  790:  Cobb  v.  Lincoln  7.  San  Francisco  Sav.  Union  v.  R. 

Park  Conors,  202  111.  427,  67  N.  E.  G.  R.  Petroleum,  etc.,  Co.,  144  Cal. 
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are  to  be  construed  as  to  their  effect  according  to  the  law  of  the  state  in 
which  the  lands  lie.8 

Improvement 

239.  In  General. — Navigable  waters  are  public  highways  which 
may  be  used  by  the  public  to  the  extent  of  their  capacity.*  As  such 
they  are,  so  far  as  their  condition  and  navigability  are  concerned, 
within  the  jurisdiction  and  control  of  the  state,10  which  may  make  any 
improvements  therein  beneficial  to  their  use  for  the  purposes  of  navi- 
gation by  the  public.11  The  mode  and  the  extent  of  such  improve- 
ments are  to  be  determined  by  the  legislature,12  where  action  in  this 
respect  will  be  sustained,  although  individuals  may  thereby  be  sub- 
jected to  inconvenience  or  expense.1*  *  Therefore,  the  state  may  enter 
on  a  navigable  stream,  and  deepen  and  improve  its  bed.14  And  the 
damages  that  might  indirectly  flow  from  a  reasonable  exercise  of  this 
right  would  have  to  be  borne  by  the  proprietors  as  damnum  absque 
injuria.1*  The  right  is  based  on  the  doctrine  that  the  riparian  own- 
ers on  all  public  streams  in  the  state  hold  their  riparian  lands  subject 
to  the  paramount  right  of  navigation  of  such  streams  by  the  public. 
The  public  right  of  navigation  existed  before  the  private  ownership  of 
the  land  under  and  adjoining  the  public  streams.  The  title  to  the 
whole,  lands  and  rivers,  was  first  in  the  sovereign,  whether  king,  prov- 
ince or  state.  In  all  the  grants  of  lands  from  the  sovereign,  there  is 
always,  at  least  unless  otherwise  expressly  stipulated,  a  reservation  of 
the  public  right  to  use  all  navigable  rivers  as  public  highways.    Such 

134,  77  Pac.  823.  103  A.S.R.  72,  1  plain  Realty  Co..  89  Vt.  80,  94  Atl. 

Ann.  Cas.  182,  66  L.R.A.  242.  108,  Ann.  Cas.  1918A  726;  Delaplaine 

8.  Barney  v.  Keokuk,  04  U.  S.  324,  v.  Chicago,  etc.,  R.  Co.  42  Wis.  214, 
24  U.  S.  (L.  ed.)  324;  Hardin  v.  Jor-  24  Am.  Rep.  386. 

dan,  140  U.   S.  371,  11   S.  Ct.  808,  Note:  67  L.R.A.  822. 

838,  35  U.  S.   (L.  ed.)  428;  State  v.  12.  Boutwell    v.    Champlain    Realtv 

Akers,  92   Kan.   169,   140  Pac.   637,  Co.,  89  Vt.  80,  94  Atl.  108,  Ann.  Cas. 

Ann.  Cas.  1916B  543.  1918A  726. 

9.  Note:  67  L.R.A.  820.  is.  Huse  v.  Glover,  119  U.  S.  543, 

10.  Mashburn  v.  St.  Joe  Imp.  Co.,  7  s.  Ct.  313,  30  U.  S.  (L.  ed.)  487. 
19  Idaho  30,  113  Pac.  92,  35  L.R.A.       Note:  67  L.R.A.  822. 

(N.S.)  824.  14.  Mashburn  v.  St.  Joe  Imp.  Co., 

Note:  67  L.R.A  821.  19  Idaho  30   n3  Pao-  92   35  LJt#A< 

11.  Union    Bridge    Co.    v.    United   mq\  qqa 

States,  204  U.  S.  364,  27  S.  Ct.  367,  l  1  rii^n  v  v;,ir*w*  *»    t* 
51  U?8.  (L.  ed.)  523TMoor  v.  Vearie,  c  ^J^*  £n   7^  ^'  &  ?o 
32  Me   343   52  Am   Dec  655-  Home        '  '  ' 

for  A^ed  Women  v.  Com.,  202  Mass.  *'  S-  C1*  ad.)  ,?$.  Y*J^QT^8t 
422,  89  N.  E.  124,  24  L.R.A.(N.S.)  £e  JfP-  Co-,  1*  M^»8  0,  11 3  Pac. 
79;  Sage  v.  New  York,  154  N.  Y.  61,  92,  35  LJIA.(N.S.)  824;  Brooks  v. 
47  N.  E.  1096,  61  A.S.R.  592,  38  Cedar  Brook,  etc.,  River  Imp.  Co.,  82 
L.R.A.  606;  Fulton  light,  etc.,  Co.  v.  Me.  17,  19  Atl.  87,  17  A.S.R.  459, 
State,  200  N.  Y.  400,  94  N.  E.  199,  37  7  L.R.A.  460. 
L.R.A.(N.S.)  307:  Boutwell  v.  Cham-     Note:  67  L.R.A.  822. 
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a  reservation  naturally  and  properly  retains  with  it  the  right  for  the 
sovereign  to  make  and  authorize  all  reasonable  improvements,  from 
time  to  time,  to  facilitate  the  use  of  the  river  by  the  public,  even 
though  the  landowner  thereby  suffers  inconvenience  or  loss,  so  long 
as  none  of  his  property  is  actually  appropriated  by  the  sovereign.1* 
Accordingly,  it  has  been  held  that  so  long  as  the  riparian  owner  is 
not  thereby  deprived  of  his  access  to  and  use  of  a  public  river  as  a 
highway,  the  right  of  the  commonwealth  to  make  any  erections  in  the 
river  for  its  improvement  as  a  highway  is  undoubted  and  unlimited.17 
And  it  has  also  been  decided  that  the  improvement  of  a  river  within 
a  county  is  a  county  purpose  which  the  legislature  may  authorize  the 
county  to  undertake,  for  the  river  is  a  highway,  a  means  of  travel  and 
transport  useful  to  the  local  interests  of  the  people  of  the  county,  and 
clearly  within  the  local  purpose  for  which  counties  and  their  govern- 
ments are  created.    The  fact  that  the  commerce  and  business  on  the 
river  local  to  the  county  is  small,  or  of  no  importance,  does  not  change 
the  character  of  the  river  or  its  improvement  as  a  county  purpose,  for 
in  this  respect  it  is  like  every  other  highway.18    The  state  is  not,  how- 
ever, called  on  to  preserve  the  navigability  of  its  waters  because  the 
public  may  desire  to  shoot  wild  game  thereon,  but  it  is  interested  solely 
in  preserving  the  navigability  of  waters  in  the  aid  of  commerce.1* 
In  some  states  the  power  of  the  state  to  engage  in  or  be  interested  in 
internal  improvements  has  been  denied  by  the  constitution  thereof.80 
But  a  statute  providing  for  improving  the  channel  of  a  stream,  and 
making  an  appropriation  of  state  swamp  lands  to  aid  the  work,  is  not 
in  conflict  with  a  provision  of  that  sort,  while  an  act  authorizing  the 
payment  of  the  expense  of  improving  a  river  over  and  above  the  value 
of  swamp  lands  granted  in  aid  of  the  work,  and  permitting^the  power 
of  taxation  to  be  exercised  for  that  purpose,  has  been  held  to  violate 
such  a  provision.1    The  improvement  of  the  navigation  of  a  public 
river  is  also  a  public  purpose  in  contemplation  of  the  law  pertaining 
to  eminent  domain,  and  so  the  state  may  properly  appropriate,  under 
that  power,  land  or  other  property  for  the  improvement  of  navigation.2 

16.  Brooks   v.    Cedar   Brook,    etc.,  Cal.  254,  90  Pac.  532, 12  LJLMN.S.) 
River  Imp.  Co.,  82  Me.  17,  19  Atl.  87,  275. 

17  A.  S.  R.  459,  7  L.R.A.  460 ;  Homo-  20.  Wisconsin    River   Imp.    Co.    v. 

chitto   River   Com'rs   v.   Withers,    29  Manson,  43  Wis.  255,  28  Am.  Rep. 

Miss.  21,  64  Am.  Dec.  126;   Fulton  542;  State  v.  Foehlich,  115  Wis.  32, 

Light,  etc.,  Co.  v.  State,  200  N.  Y.  400,  91  N.  W.  115,  95  A.  S.  R.  894,  58 

94  N.  E.  199,  37  L.R.A.(N.S.)  307.  L.R.A.  757. 

17.  Tinicum  Fishing  Co.  v.  Carter,  1.  Note :  67  L.R.A.  821. 

61  Pa.  St.  21,  100  Am.  Dec.  597.  2.  Kaukauna  Water  Power  Co.  v. 

Note :  67  L.R.A.  823.  Green  Bay,  etc.,  Canal  Co.,  142  U.  S. 

18.  Stockton  v.  Powell,  29  Fla.  1,  254,  12  S.  Ct.  173,  35  U.  S.  (L.  ed.) 
10  So.  688,  15  L.R.A.  42.  1004. 

19.  Bolsa  Land  Co.  v.  Burdick,  151  Note:  67  L.R.A.  823,  847* 
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240.  Right  in  General  between  Federal  and  State  Governments. — 
Primarily  the  right  to  regulate,  and  improve  navigable  waters  of  the 
United  States,  as  distinguished  from  those  of  a  state,  belongs  to  Con- 
gress/ as  an  incident  of  the  power  to  regulate  commerce/  or,  as  is 
sometimes  said,  by  virtue  of  the  provisions  of  the  federal  constitution 
giving  Congress  Che  admiralty  and  maritime  jurisdiction.5  So  Con- 
gress has  power  to  close  one  of  several  channels  in  a  navigable  stream, 
if  in  its  judgment  the  navigation  of  the  river  will  be  thereby 
improved.  It  may  also  declare  that  an  actual  obstruction  is  not,  in  the 
view  of  the  law,  an  illegal  one.6  But  the  interest  of  the  state  in  its 
own  domestic  commerce  is  such  that  the  regulation  of  Congress  is  not 
necessarily  exclusive  of  all  control  or  authority  by  the  state.  It  has 
therefore  been  held  that  legislation  by  the  state  for  the  general  pur- 
pose of  aiding  commerce  by  the  improvement  of  such  streams,  by  pro- 
viding for  the  deepening  of  the  channel  or  the  removal  of  obstructions, 
does  not  encroach  on  the  power  of  Congress,  if  not  in  conflict  with  any 
system  for  their  improvement  provided  by  it,7  not  in  violation  of  any 
law  of  the  United  States,8  and  not  an  interference  with  interstate  or 
foreign  commerce.9  And  in  general  until  Congress  exercises  its  power 
over  the  subject  the  improvement  legalized  by  the  state  cannot  be 
called  in  question  by  private  persons.10 

241.  Concurrent  Jurisdiction  of  Fedefal  and  State  Governments. — 
In  the  exercise  of  the  power  to  regulate  and  control  navigation  and  in 
the  performance  of  the  duty  to  keep  it  open  and  free  from  obstruc- 

3.  Kansas  City,  etc.,  R.  Co.  v.  Wiy-  S,  Ct.  313,  30  U.  S.  (L.  ed.)  487;  Sands 
gnl,  82  Miss.  223,  33  So.  965,  61  L.R.A.  v.  Manistee  River  Imp.  Co.,  123  U.  S. 
578;  Hagan  v.  Richmond,  104  Va.  723,  288,  8  S.  Ct  113,  31  U.  S.  (L.  ed.) 
52  S.  E.  385,  3  L.R.A.  (N.S.)  1120;  149;  Willamette  Iron  Bridge  Go.  v. 
Kitsap  County  Transp.  Co.  v.  Seattle,  Hatch,  125  U.  S.  1,  8  S.  Ct.  811,  31 
75  Wash.  673, 135  Pac.  476,  Ann.  Cas.  U.  S.  (L.  ed.)  629;  Kansas  City,  etc., 
1915C  115.  R.  Co.  v.  Wiygul,  82  Miss.  223,  33  So. 

4.  South  Carolina  v.  Georgia,  93  U.  965,  61  L.R.A.  578;  Hagan  v.  Rich- 
8.  4, 23  U.  S.(L.  ed.)  782;  Lewis  Blue  mond,  104  Va.  723,  52  S.  E.'  385,  3 
Point  Oyster  Cultivation  Co.  v.  Briggs,  L.R.A. (N.S.)  1120;  Kitsap  County 
229  U.  S.  82,  33  S.  Ct.  679,  57  U.  S.  Transp  Co.  v.  Seattle,  75  Wash.  673, 
(L.  ed.)  1083,  Ann.  Cas.  1915A  232;  135  Pac.  476,  Ann.  Cas.  1915C  115. 
Benner  v.  Atlantic  Dredging  Co.,  134  Notes:  12  L.R.A.  675;  67  L.R.A. 
N.  Y.  156,  81  N.  E.  328,  30  A.  S.  R.  825. 

640,  17  L.R.A.  220;  Lewis  Blue  Point  8.  Stockton  v.  Powell,  29  Fla.  1, 10 
Oyster  Cultivation  Co.  v.  Briggs,  198  So.  6889  15  L.R.A.  42. 
N.  Y.  287,  91  N.  E.  846,  19  Ann.  Cas.  Note:  67  L.R.A.  825. 
694,  34  L.R.A.(N.S.)  1084,  affirmed  9.  Stockton  v.  Powell,  29  Fla.  1,  10 
229  U.  S.  82,  33  S.  Ct.  679,  57  U.  S.  So.  688,  15  L.R.A.  42;  Boutwell  v. 
(L.  ed.)  1083,  Ann.  Cas.  1915A  232.  Champlain  Realty  Co.,  89  Vt.  80,  94 
Note :  67  L.R. A.  824.  Atl.  108,  Ann.  Cas.  1918A  726. 

5.  Note:  67  L.R.A.  824.  Note:  67  L.R.A.  824. 

6.  South  Carolina  v.  Georgia,  93  U.  10.  Wisconsin  River  Imp.  Co.  v. 
S.  4,  23  U.  S.  (L.  ed.)  782.  Manson,  43  Wis.  255,  28  Am.  Rep. 

7.  Huse  v.  Glover,  119  U.  S.  543,  7  542. 

1333 


§  241  WATERS  27  R.  C.  I* 

tion,  the  federal  and  the  state  governments  have  concurrent  jurisdic- 
tion.11 Therefore,  the  mere  fact  that  Congress  may  have  legislated  on 
the  subject  does  not  devest  the  states  of  all  jurisdiction  in  the  premises, 
for,  if  it  did,  it  would  deprive  them  of  many  conceded  rights,  a.<  to 
which  they  exercise  concurrent  jurisdiction  with  the  United  States.11 
Accordingly,  where  the  object  of  federal  legislation  is  to  keep  the  navi« 
gable  waters  of  the  United  States  clear  and  unobstructed,  supplemental 
legislation  on  the  part  of  the  states  in  furtherance  of  that  design  is  in 
aid  of  commerce,  and,  where  not  in  conflict  with  any  system  adopted 
by  Congress,  is  universally  upheld.1*  Similarly,  the  facts  6f  appropria- 
tion by  Congress  of  money  to  be  expended  in  the  improvement  of  a 
river  and  of  making  a  city  a  port  of  entry  thereon  are  not  sufficient 
to  estaBlish  the  exclusive  police  power  of  the  United  States  over  the 
navigable  streams  to  which  they  relate.14  Likewise,  the  fact  that  the 
federal  government  has  surveyed  a  river,  and  established  lights  and 
lighthouses,  buoys  and  channel  marks,  in  and  along  it,,  does  not  neces- 
sarily, if  at  all,  oust  a  state  of  its  jurisdiction  to  improve  the  navigation 
of  the  river  and  remove  obstructions  from  it,  or  to  authorize  the  same 
to  be  done.1*  So,  a  mere  provision  of  a  federal  statute  empowering  the 
secretary  of  war  to  remove  vessels  sunken  in  navigable  harbors  of 
the  United  States  does  not  deprive  the  state  in  which  the  harbor  is 
located  of  jurisdiction  over  the  subject  matter.16  So,  also,  the  fact  that 
the  general  government  may  have  made  or  may  be  making  improve- 
ments at  one  or  more  places  on  a  navigable  river,  lying  entirely  within 
a  state,  does  not  of  itself  preclude  the  right  of  the  state  to  make 
improvements  at  different  places.17  On  the  other  hand,  Congress  is 
not  concluded  by  anything  that  the  state,  or  individuals  by  its  author- 
ity or  acquiescence,  may  have  done,  from  assuming  entire  control  and 
abating  any  erections  that  may  have  been  made,  and  preventing  any 
other  from  being  made  except  in  conformity  with  such  regulations  as 
it  may  impose.1®  And  the  improvement  of  a  navigable  river,  when 
undertaken  by  the  general  government,  is  exclusively  under  its  con- 
trol; fitad  where  an  appropriation  is  made  by  Congress  for  any  such 
improvement,  and  the  execution  of  the  work  is  intrusted  to  the  war 
department,  the  engineering  officer,  subject  to  the  approval  of  the 

11.  Hagan   v.    Richmond,    104   Va.   10  So.  688, 15  L.R.A.  42. 

723,  52  S.  E.  385,  3  L.R.A.(N.S.)  1120.       16.  Hagan    v.    Richmond,    104   Va. 

12.  Homochitto     River    Corners    v.   723,   52   S.   E.   385,   3   L.R.A.(N.S.) 
Withers,  29  Miss.  21,  64  Am.  Dec.  126 ;  1120. 

Hagan  v.  Richmond,  104  Va.  723,  52  17.  Willamette  Iron  Bridge  Co.  ▼. 

S.  E.  385,  3  L.R.A.(N.S.)  1120.  Hatch,  125  U.  S.  1,  8  S.  Ct.  811,  31 

13.  Hagan   v.    Richmond,   104   Va.  U.  S.  (L.  ed.)  629;  Stockton  v.  Powell. 
723,  52  S.  E.  385,  3  LiLA.(N.S.)  1120.  29  Fla.  1, 10  So.  688,  15  L.R.A.  42. 

14.  Stockton  v.  Powell,  29  Fla.  1,  10  Note :  12  L.R.A.  676. 

So.  688,  15  L.R.A.  42.  18.  Stockton  v.  Powell,  29  Fla.  1, 10 

Note:  12  L.R.A.  675.  So.  688,  15  L.R.A.  42. 

15.  Stockton  v.  Powell,  29  Fla.  1, 
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secretary  of  war,  prosecutes  the  work  in  such  manner  as  in  his  judg- 
ment he  deems  best19  But  while  the  general  government,  together 
with  the  aid  of  the  state  government,  may  and  generally  does  provide 
for  the  removal  of  obstacles  which  are  a  hindrance  to  navigation, 
and  the  doing  of  other  necessary  things  for  the  encouragement  and 
protection  of  commerce,  and  performance  in  that  respect  is  regarded  as 
a  duty,  still  it  is  not  one  that  the  individual  may  enforce.80  There 
is  nothing  in  the  ordinance  of  1787  for  the  government  of  the  north- 
west territory  which  prohibits  a  state  formed  therefrom  from  improv- 
ing the  navigation  of  its  rivers.1 

242.  Interference  with  Private  Rights  Generally. — There  is  con- 
siderable conflict  in  the  decisions  involving  the  question  as  to  how  far 
private  rights  may  be  interfered  with  in  the  improvement  of  naviga- 
tion. Such  questions  involve  necessarily  the  right  of  the  riparian 
owner,  guaranteed  to  him  by  constitutional  provisions,  that  his  prop- 
erty cannot  be  taken  for  public  use  without  compensation  and  also 
the  power  of  the  federal  and  state  governments  to  improve  navigable 
streams  within  their  jurisdictions.8  Certain  general  propositions 
which  seem  to  be  recognized  are  that  the  riparian  owner  cannot  object 
to,  or  interfere  with,  any  improvement  which  the  government  may 
undertake,  that  he  can  complain  only  when  there  has  been  a  taking  of 
his  property,  and  that  mere  inconvenience,  or,  as  it  is  generally 
•  termed,  consequential  injury,  gives  him  no  cause  of  action.  The  gov- 
ernment in  the  exercise  of  its  power  over  navigable  waters  may 
improve  the  bed  of  a  stream  for  the  purposes  of  navigation,  and  the 
rights  of  the  riparian  owner  below  his  highwater  line  are  contingent 
and  recede  before  the  development  of  navigation.8  And  it  is  generally 
held  that  riparian  ownership  is  subject  to  the  obligation  to  suffer  the 
consequences  of  the  improvement  of  navigation  in  the  exercise  of  the 
dominant  right  of  the  government  to  make  it.4    The  rule  that  a  state 

19.  Note :  67  L.R.A.  828.  U.  S.  82,  33  S.  Ct.  679,  57  U.  S.  (L. 

20.  Kitsap  Country  Transp.  Co.  v.  ed.)  1083,  Ann.  Cas.  1915A  232;  Jack- 
Seattle,  75  Wash.  673,  135  Pac.  476,  son  v.  United  States,  230  U.  S.  1,  33  S. 
Ann.  Cas.  1915C  115.  Ct.  1011,  57  U.  S.  (L.  ed.)  1363;  Mills 

1.  Notes:  7  L.R.A.  674;  67  L.R.A.  v.  United  States,  46  Fed.  738,  12 
824.  L.R.A.  673  and  note;  Salliotte  v.  King 

2.  As  to  condemnation  of  riparian  Bridge  Co.,  122  Fed.  378,  58  C.  C.  A. 
rights,  see  Eminent  Domain,  vol.  10,  466,  65  L.R.A.  620;  Hollister  v.  Union 
p.  79-88.  Co.,  9  Conn.  436,  25  Am.  Dec.  36 ; 

8.  Note:  67  L.R.A.  841.  Bailey  v.  Philadelphia,  etc.,  R.  Co.,  4 

4.  Gibson  v.  United  States,  166  U.  S.  Har.  (Del.)  389,  44  Am.  Dee.  593 ; 
269,  17  S.  Ct.  578,  41  U.  S.  (L.  ed.)  Beidler  v.  Sanitary  Dist.,  211  111.  628, 
996;  Scranton  v.  Wheeler,  179  U.  S.  71  N.  E.  1118,  67  L.R.A.  820;  Brooks 
141,  21  S.  Ct.  48,  45  U.  8.  (L.  ed.)  v.  Cedar  Brook,  etc.,  River  Imp.  Co., 
126;  West  Chicago  St  R.  Co.  ▼.  IUi-  82  Me.  17, 19  Atl.  87, 17  A.  S.  R.  459, 
nois,  201  U.  S.  506V  26  8.  Ct  618,  50  7  L.R.A.  460 ;  Fulton  Light,  etc.,  Co.  v, 
U.  S.  (L.  ed.)  845;  Lewis  Blue  Point  State,  200  N.  Y.  400,  94  N.  E.  199,  37 
Oyster  Cultivation  Co.  v.  Briggs,  229  L.R.A.(N.S.)  307;  Black  River  Imp.   , 
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is  not  liable  for  consequential  injuries  inflicted  on  private  property  by 
the  improvement  of  the  navigation  of  a  river  is  based  on  the  principle 
that  the  improvement  is  part  of  the  state's  governmental  duties ;  that 
the  work  which  is  done  towards  such  improvement  is  done  in  the  dis- 
charge of  the  governmental  powers  of  the  state ;  that  the  land  of  the 
riparian  proprietor  within  the  state  is  subject  to  the  just  exercise  of 
this  power ;  and  that,  when  the  state  undertakes  to  exercise  its  govern- 
mental power,  the  public  good  is  paramount  to  the  consequential 
injury  to  land  which  is  incidentally  and  naturally  affected  by  the 
improvement.6  But  when  an  attempt  is  made  to  create  or  increase 
navigable  capacity  at  the  direct  expense  of  private  rights  or  interests, 
then  the  constitutional  barrier  requiring  just  compensation  for  the 
taking  of  private  property  is  interposed  for  the  protection  of  persons 
having  such  rights.6  Therefore,  the  legislature  cannot  authorize  the 
taking  of  any  property  of  a  riparian  owner,  for  use  in  improving  the 
navigation,  without  providing  compensation.  If  riparian  land  is 
taken  for  storage  of  water,  or  for  a  receptacle  for  discharged  waters,  or 
for  dams,  locks,  or  other  like  purpose,  the  owner  is  entitled  to  compen- 
sation for  the  injury  caused  by  such  taking.7  But  it  has  been  held  that 
damage  to  rice  fields  by  the  construction  of  a  dam  in  harbor  improve- 
ments, thus  raising  the  low  water  level  in  a  navigable  river  and 
destroying  the  drainage  of  the  fields  and  increasing  their  liability 
to  overflow  in  time  of  freshets,  does  not  constitute  a  taking  of  the 
property  within  the  meaning  of  the  constitutional  provision  for  com- 
pensation, the  rights  of  riparian  owners  being  subordinate  to  the  power 
of  the  government  to  control  and  improve  navigation.8 

243.  Character  of  Improvement. — The  character  of  the  improve- 
ment which  a  state  may  legally  make  will  depend  on  the  character  of 
the  stream.  In  the  case  of  a  floatable  stream  the  improvement  is  gen- 
erally of  such  a  nature  as  to  amount  to  an  obstruction  if  placed  in  a 
stream  navigable  in  the  legal  sense.  Where  it  is  in  fact  floatable,  the 
state  may,  for  the  purpose  of  developing  its  use,  authorize  dams  and 
booms.9     And,  in  the  absence  of  congressional  action,  a  state  may 

Co.  v.  La  Crosse  Booming,  etc.,  Co.,  54  7.  Hollister  v.  Union  Co.,  6  Conn. 

Wis.  659,  11  N.  W.  443,  41  Am.  Rep.  486,  25  Am.  Dec.  36;  Brooks  ▼.  Cedar 

66.                                                          '  Brook,  etc.,  River  Imp.  Co.,  82  Me.  17, 

Notes:  41  L.R.A.  496;  67  L.R.A.  19  Atl.  87,  17  A.  S.  R.  459,  7  L.R.A. 

841.  460;  Fulton  Light,  etc.,  Co.  v.  State, 

5.  Note :  67  L.R A.  842.  200  N.  Y.  400,  94  N.  E.  199,  37  L.R.A. 

6.  Kaukanna  Water  Power  Co.  v.  (N.S.)  307. 

Green  Bay,  etc.,  Canal  Co.,  142  U.  S.       8.  Mills  v.  United  States,  46  Fed. 
254,  12  S.  Ct  173,  35  U.  S.  (L.  ed.)    738,  12  L.R.A.  673  and  note. 
1004 ;    Thunder   Bay   River  Booming       9.  Pound  ▼.  Turck,  95  U.  S.  459,  24 
Co.  v.  Speechly,  31  Mich.  336,  18  Am.  U.  S.  (L.  ed.)  526. 
Rep.    184;   In   re   Minnetonka   Lake      Note :  67  L.R.A.  823. 
Imp.,  56  Minn.  513,  58  N.  W.  295,  45       As  to  erection  of  dams  and  booms, 
A.  S.  R.  494.  see  Loos  akj>  Timber,  toL  17,  p.  1139. 

Note:  67  L.R.A.  842. 
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improve  the  navigation  of  one  of  its  rivers  by  means  of  locks  and 
dams.10  And  the  provision  of  a  state  constitution  that  all  navigable 
waters  shall  forever  remain  public  highways  does  not  prevent  the  legis- 
lature, in  the  exercise  of  its  police  power  to  subserve  the  drainage  of 
lowlands,  from  authorizing  the  construction  of  a  dam  across  a  naviga- 
ble stream.11  So  it  has  been  held  that  the  legislature  may  authorize 
the  construction  of  flooding  dams  without  making  compensation  to  the 
owners  of  mills  who  are  injured  by  the  interruption  of  the  flow  of  the 
water,  although  the  interference  may  be  such  as  to  diminish  the  value 
of  the  stream  for  steamboat  navigation.11  The  power  of  the  legislature 
to  alter  the  course  of  a  nontidal  fresh  water  streani  has  been  recognized 
where  the  stream  is  of  public  use  for  transportation  purposes,  notwith- 
standing that  it  is  prima  facie  private  in  point  of  property,  it  being 
in  the  nature  of  a  public  highway.19  But  one  constructing  locks  for 
the  purpose  of  making  a  river  navigable,  under  a  grant  from  the 
state  giving  him  an  exclusive  right  of  navigation,  thereby  entitling 
him  to  receive  public  tolls  from  the  public  using  the  navigation,  is 
subject  to  the  obligation  of  maintaining  and  working  the  locks.14 

244.  Improvement  Companies. — In  many  cases  consent  of  the  legis- 
lature to  improvements  at  the  public  expense  cannot  be  secured  owing 
to  the  great  cost  of  making  them  or  by  reason  of  the  fact  that  the  bene- 
fits are  purely  local.  In  addition  to  this,  many  of  the  state  constitu- 
tions have  forbidden  the  state  from  entering  on  works  of  internal 
improvement.  The  consequence  is  that  in  order  to  secure  the  improve- 
ment of  particular  streams,  it  must  be  done  by  private  enterprise. 
For  this  purpose,  charters  have  been  granted  to  improvement  com- 
panies authorizing  them  to  take  possession  of  the  stream,  make  the  nec- 
essary improvements,  'and  recover  their  compensation  by  the  exaction 
of  a  toll  on  transportation  obtaining  the  benefit  of  the  improvement.19 
Although  there  is  some  early  authority  to  the  effect  that  an  act  to 
transfer  to  voluntary  organizations  the  control  of  navigable  streams 
with  power  to  levy  burdens  on  commerce  at  discretion  is  inoperative,16 
yet  it  is  said  that  such  practice  has  now  become  too  general  to  be 
declared  unlawful.17  So  in  several  cases  the  courts  have  recognized 
the  power  of  the  legislature  to  grant  exclusive  privileges  and  emol- 
uments to  a  company  organized  for  the  purpose  of  improving 
navigation.18 

10.  Monongahela  Nav.  Co.  v.  United  15.  Wisconsin  River  Imp.  Co.  v. 
States,  148  U.  S.  312, 13  S.  Ct.  622,  37  Manson,  43  Wis.  256,  28  Am.  Rep. 
U.  S.  (L.  ed.)  463.  542. 

Note:  67  L.R.A.  825.  Note:  67  L.R.A.  828. 

11.  Manizault  v.  Springs,  199  U.  S.  16.  Nelson  v.  Cheboygan  Slack 
473,  26  S.  Ct.  127,  50  U.  S.  (L.  ed.)  Water  Nav.  Co.,  44  Mich.  7,  5  N.  W. 
274.  998,  38  Am.  Rep.  222. 

12.  Note:  67  L.R.A.  828.  Note:  67  L.R.A.  829. 

13.  Note :  59  L.R.A.  47.  17.  Note :  67  L.R.A.  829. 

14.  Note:  67  L.R.A.  830.  18.  Carondelet   Canal,   etc.,   Co.   v. 
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is  not  liable  for  consequential  injuries  inflicted  on  private  property  by 
the  improvement  of  the  navigation  of  a  river  is  baaed  on  the  principle 
that  the  improvement  is  part  of  the  state's  governmental  duties ;  that 
the  work  which  is  done  towards  such  improvement  is  done  in  the  dis- 
charge of  the  governmental  powers  of  the  state ;  that  the  land  of  the 
riparian  proprietor  within  the  state  is  subject  to  the  just  exercise  of 
this  power ;  and  that,  when  the  state  undertakes  to  exercise  its  govern- 
mental power,  the  public  good  is  paramount  to  the  consequential 
injury  to  land  which  is  incidentally  and  naturally  affected  by  the 
improvement.5  But  when  an  attempt  is  made  to  create  or  increase 
navigable  capacity  at  the  direct  expense  of  private  rights  or  interests, 
then  the  constitutional  barrier  requiring  just  compensation  for  the 
taking  of  private  property  is  interposed  for  the  protection  of  persons 
having  such  rights.6  Therefore,  the  legislature  cannot  authorize  the 
taking  of  any  property  of  a  riparian  owner,  for  use  in  improving  the 
navigation,  without  providing  compensation.  If  riparian  land  is 
taken  for  storage  of  water,  or  for  a  receptacle  for  discharged  waters,  or 
for  dams,  locks,  or  other  like  purpose,  the  owner  is  entitled  to  compen- 
sation for  the  injury  caused  by  such  taking.7  But  it  has  been  held  that 
damage  to  rice  fields  by  the  construction  of  a  dam  in  harbor  improve- 
ments, thus  raising  the  low  water  level  in  a  navigable  river  and 
destroying  the  drainage  of  the  fields  and  increasing  their  liability 
to  overflow  in  time  of  freshets,  does  not  constitute  a  taking  of  the 
property  within  the  meaning  of  the  constitutional  provision  for  com- 
pensation, the  rights  of  riparian  owners  being  subordinate  to  the  power 
of  the  government  to  control  and  improve  navigation.8 

243.  Character  of  Improvement— The  character  of  the  improve- 
ment which  a  state  may  legally  make  will  depend  on  the  character  of 
the  stream.  In  the  case  of  a  floatable  stream  the  improvement  is  gen- 
erally of  such  a  nature  as  to  amount  to  an  obstruction  if  placed  in  a 
stream  navigable  in  the  legal  sense.  Where  it  is  in  fact  floatable,  the 
state  may,  for  the  purpose  of  developing  its  use,  authorize  dams  and 
booms.9     And,  in  the  absence  of  congressional  action,  a  state  may 

Co.  v.  La  Crosse  Booming,  etc.,  Co.,  54  7.  Hollister  v.  Union  Co.,  6  Conn. 

Wis.  659,  11  N.  W.  443,  41  Am.  Rep.  436,  25  Am.  Dec.  36;  Brooks  ▼.  Cedar 

06.                                                        '  Brook,  etc.,  River  Imp.  Co.,  82  Me.  17, 

Notes:  41  L.R.A.  496;  67  L.R.A.  19  Atl.  87,  17  A.  S.  R.  459,  7  L.R.A. 

841.  460;  Fulton  Light,  etc.,  Co.  v.  State, 

5.  Note:  67  L.RA.  842.  200  N.  Y.  400,  94  N.  E.  199,  37  L.R.A. 

6.  Kankamia  Water  Power  Co.  v.  (N.S.)  307. 

Green  Bay,  etc.,  Canal  Co.,  142  U.  S.       8.  Mills  v.  United  States,  46  Fed. 
254,  12  S.  Ct.  173,  35  U.  S.  (L.  ed.)    738,  12  L.R.A.  673  and  note. 
1004 ;    Thunder  Bay  River  Booming      9.  Pound  v.  Turck,  95  U.  S.  459,  24 
Co.  v.  Speechly,  31  Mich.  336,  18  Am.  U.  S.  (L.  ed.)  525. 
Rep.   184;   In   re   Minnetonka   Lake      Note :  67  L.R.A.  823. 
Imp.,  56  Minn.  513,  58  N.  W.  295,  45      As  to  erection  of  dams  and  booms, 
A.  S.  R.  494.  see  Logs  akd  Timber,  vol.  17,  p.  1139. 

Note :  67  L.R. A.  842. 
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improve  the  navigation  of  one  of  ite  rivers  by  means  of  locks  and 
dams.10  And  the  provision  of  a  state  constitution  that  all  navigable 
waters  shall  forever  remain  public  highways  does  not  prevent  the  legis- 
lature, in  the  exercise  of  its  police  power  to  subserve  the  drainage  of 
lowlands,  from  authorizing  the  construction  of  a  dam  across  a  naviga- 
ble stream.11  So  it  has  been  held  that  the  legislature  may  authorize 
the  construction  of  flooding  dams  without  making  compensation  to  the 
owners  of  mills  who  are  injured  by  the  interruption  of  the  flow  of  the 
water,  although  the  interference  may  be  such  as  to  diminish  the  value 
of  the  stream  for  steamboat  navigation.11  The  power  of  the  legislature 
to  alter  the  course  of  a  nontidal  fresh  water  stream  has  been  recognized 
where  the  stream  is  of  public  use  for  transportation  purposes,  notwith- 
standing that  it  is  prima  facie  private  in  point  of  property,  it  being 
in  the  nature  of  a  public  highway.19  But  one  constructing  locks  for 
the  purpose  of  making  a  river  navigable,  under  a  grant  from  the 
state  giving  him  an  exclusive  right  of  navigation,  thereby  entitling 
him  to  receive  public  tolls  from  the  public  using  the  navigation,  is 
subject  to  the  obligation  of  maintaining  and  working  the  locks.14 

244.  Improvement  Companies. — In  many  cases  consent  of  the  legis- 
lature to  improvements  at  the  public  expense  cannot  be  secured  owing 
to  the  great  cost  of  making  them  or  by  reason  of  the  fact  that  the  bene- 
fits are  purely  local.  In  addition  to  this,  many  of  the  state  constitu- 
tions have  forbidden  the  state  from  entering  on  works  of  internal 
improvement.  The  consequence  is  that  in  order  to  secure  the  improve- 
ment of  particular  streams,  it  must  be  done  by  private  enterprise. 
For  this  purpose,  charters  have  been  granted  to  improvement  com- 
panies authorizing  them  to  take  possession  of  the  stream,  make  the  nec- 
essary improvements,  and  recover  their  compensation  by  the  exaction 
of  a  toll  on  transportation  obtaining  the  benefit  of  the  improvement.1* 
Although  there  is  some  early  authority  to  the  effect  that  an  act  to 
transfer  to  voluntary  organizations  the  control  of  navigable  streams 
with  power  to  levy  burdens  on  commerce  at  discretion  is  inoperative,16 
yet  it  is  said  that  such  practice  has  now  become  too  general  to  be 
declared  unlawful.17  So  in  several  cases  the  courts  have  recognized 
the  power  of  the  legislature  to  grant  exclusive  privileges  and  emol- 
uments to  a  company  organized  for  the  purpose  of  improving 
navigation.18 

10.  Monongahela  Nav.  Co.  v.  United  15.  Wisconsin  River  Imp.  Co.  v. 
States,  148  U.  S.  312, 13  S.  Ct.  622,  37  Manson,  43  Wis.  256,  28  Am.  Rep. 
U.  S.  (L.  ed.)  463.  542. 

Note:  67  L.R.A.  825.  Note:  67  L.R.A.  828. 

11.  Manizault  v.  Springs,  199  U.  S.  16.  Nelson  v.  Cheboygan  Slack 
473,  26  S.  Ct.  127,  50  U.  S.  (L.  ed.)  Water  Naar.  Co.,  44  Mich.  7,  5  N.  W. 
274.  098,  38  Am.  Rep.  222. 

12.  Note:  67  L.R.A.  828.  Note:  67  L.R.A.  829. 

13.  Note:  59  L.R.A.  47.  17.  Note:  67  L.R.A.  829. 

14.  Note :  67  L.R.A.  830.  18.  Carondelet   Canal,   etc.,   Co.   v. 
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245.  Interference  with  Submerged  Lands. — Where  lands  are 
granted  by  the  state  under  navigable  waters,  the  jus  privatum,  which 
is  subject  to  the  easement  of  navigation,  is  also  subject,  by  necessary 
implication  from  the  nature  of  that  easement,  to  the  right  to  improve 
navigation  for  the  benefit  of  commerce.19  So  by  virtue  of  this  domi- 
nant right  of  navigation,  title  to  such  submerged  lands  is  acquired  and 
held  subject  to  the  power  of  Congress  to  deepen  the  water  over  such 
lands  or  to  use  them  for  any  structure  which  the  interest  of  navigation, 
in  its  judgment,  may  require.20  Accordingly,  the  owner  of  a  crown 
grant  of  land  under  tidal  water  holds  subject  to  the  right  of  the  federal 
government  to  deepen  the  water  for  purposes  of  navigation,  where  the 
navigation  rights  were  not  mentioned  in  the  grant;  and  he  is  there- 
fore not  entitled  to  compensation,  although  the  improvement  destroys 
his  oyster  beds.1  There  are  also  authorities  holding  that  where  oyster 
beds  are  injured  by  being  covered  with  mud  stirred  up  by  the  dredg- 
ing of  a  channel  by  the  government  in  the  vicinity  the  owner  of  the 
beds  has  no  valid  claim  against  the  government8 

246.  Exaction  of  Tolls. — Tolls  may  be  charged  for  the  use  of  an 
improved  waterway,  although  the  stream  was  capable  of  use  in  its 
natural  condition.*  The  improvement  under  governmental  authority 
of  a  navigable  stream  is  a  sufficient  consideration  to  the  public  for  the 
exaction  of  toll,  and  such  exaction  is  not  a  violation  of  a  statutory  or 
constitutional  provision  that  all  navigable  waters  shall  be  free.4  And 
such  tolls  are  not  taxes,  duties,  or  imposts,  but  are  imposed  for  the 

Parker,  29  La.  Ann.  430,  29  Am.  Rep.  2.  Note :  19  Ann.  Cas.  698. 

339 ;  Wisconsin  River  Imp.  Co.  v.  Man-  3.  Nelson  v.  Cheboygan  Slack  Water 

son,  43  Wis.  255,  28  Am.  Rep.  542.  Nav.  Co.,  44  Mich.  7,  5  N.  W.  998,  38 

Note:. 67  L.R.A.  832.  Am.  Rep.  222. 

19.  Lewis  Blue  Point  Oyster  Cultiva-  Note :  67  L.R. A.  835. 

tion  Co.  v.  Briggs,  198  N.  Y.  287,  91  4.  Cardwell     v.     American     River 

N.  E.  846,  19  Ann.  Cas.  694  and  note,  Bridge  Co.,  113  U.  S.  205,  5  S.  Ct.  423, 

34  L.R.A.(N.S.)  1084  and  note,  deci-  28  U.  S.  (L.  ed.)  959;  Huse  v.  Glover, 

sion  affirmed  in  229  U.  S.  82,  33  S.  Ct.  119  U.  S.  543,  7  S.  Ct.  313,  30  U.  S. 

867,  57  U.  S.  (L.  ed.)  1083,  Ann.  Cas.  (L.  ed.)  487;  Monogahela  Nav.  Co.  v. 

1915A  232.  United  States,  148  U.  S.  312,  13  S.  Ct. 

20.  Lewis  Blue  Point  Oyster  Culti-  622,  37  U.  S.  (L.  ed.)  463;  Thames 
vation  Co.  v.  Briggs,  229  U.  S.  82,  33  Bank  v.  Lovell,  18  Conn.  500,  46  Am. 
S.  Ct.  867,  57  U.  S.  (L.  ed.)  1083,  Ann.  Dec.  332;  Nelson  v.  Cheboygan  Slack 
Cas.  1915A  232  and  note,  affirming  198  Water  Nav.  Co.,  44  Mich.  7,  5  N.  W. 
N.  Y.  287,  91  N.  E.  846,  34  L.R.A.  998,  38  Am.  Rep.  222;  Genesee  Fork 
(N.S.)  1084  and  note,  19  Ann.  Cas.  Imp.  Co.  v.  Ives,  144  Pa.  St.  114,  22 
694  and  note.  Atl.  887,  13  L.R. A.  427;  State  v.  Co- 

1.  Lewis  Blue  Point  Oyster  Culti-  lumbia  Water  Power  Co.,  82  S.  C.  181, 

vation  Co.  v.  Briggs,  198  N.  Y.  287,  63  S.  E.  884, 129  A.  S.  R.  876, 17  Ann. 

91  N.  E.  846,  19  Ann.  Cas.  694  and  Cas.  343,  22  L.R.A.(N.S.)  435;  Wis- 

note,  34  L.R.A.(N.S.)   1084,  decision  consin  River  Imp.  Co.  v.  Manson,  43 

affirmed  in  229  U.  S.  82,  33.  S.  Ct.  867,  Wis.  255,  28  Am.  Rep.  542. 
57  U.   S.    (L.  ed.)    1083,  Ann.   Cas.       Notes:   12  L.R.A.  674;  41  L.R.A. 

1915A  232.  372;  67  L.R.A.  823,  835. 
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enjoyment  of  the  benefits  arising  from  expenditures  giving  a  new 
value  and  increased  navigability  to  the*stream,5  nor  are  they  an  uncon- 
stitutional deprivation  of  property.6  So,  subject  to  a  paramount 
authority  of  the  nation  under  the  power  granted  to  Congress  to  reg- 
ulate commerce  between  the  states,  a  state  may  impose  tolls  on  boats 
and  cargoes  passing  through  locks  constructed  by  it  to  improve  the 
navigation  of  rivers.7  Likewise,  tolls  exacted  under  authority  of  the 
state,  by  an  improvement  company,  as  compensation  for  improving  a 
navigable  river,  are  not  in  the  nature  of  tonnage  duties  in  violation  of 
the  federal  constitution,  nor  does  an  act  authorizing  the  collection  of 
such  tolls  conflict  with  the  right  of  Congress  to  regulate  commerce, 
even  though  Congress  had  previously  established  a  port  of  entry  on 
the  river.  And  the  right  is  not  terminated  by  a  subsequent  appropria- 
tion of  money  by  Congress,  which  is  expended  for  additional  improve- 
ments in  the  same  river.8  But  the  right  to  take  tolls  for  the  naviga- 
tion of  a  stream  must  be  expressly  or  impliedly  authorized  by  statute, 
being  in  the  nature  of  a  franchise,  which, 'like  other  franchises,  can 
be  acquired  only  by  grant  from  the  government.9  And  the  legislature 
cannot  impose  duties  on  the  commerce  on  navigable  waters  where  the 
improvements  made  were  not  to  the  navigation  but  were  in  the  nature 
of  bridges  and  the  like,  which  were  of  no  benefit  to  navigation.10  Also, 
the  power  to  collect  tolls  under  a  charter  for  improving  the  navigation 
of  a  stream  cannot  be  defeated  by  denying  the  necessity  of  the  fran- 
chise or  questioning  the  degree  of  perfection  in  the  improvements 
made  by  the  company,  and  the  reasonableness  of  the  tolls  charged  for 
the  use  of  an  improved  stream  cannot  be  questioned  so  long  as  they 
are  within  the  limit  fixed  by  the  statute.11 

Obstruction  of  Navigation  in  General 

247.  Governmental  Authority  Generally. — In  the  exercise  by  the 
state  of  its  sovereign  power  to  regulate  navigable  waters,19  navigation 
may  be  impeded  or  obstructed  if  in  the  judgment  of  the  state  the  pub- 
lic good  requires  it.1*    So  the  state  may  grant  a  franchise  to  erect  a 

5.  Huse  v.  Glover,  119  U.  S.  543,  7  10.  Hutton  v.  Webb,  124  N.  G.  749, 
S.  Ct.  313,  30  U.  S.  (L.  ed.)  487;  Ca-  33  S.  E.  169,  126  N.  C.  897,  36  S.  E. 
rondelet  Canal,  etc.,  Co.  v.  Parker,  29   341,  59  L.R.A.  33. 

La.  Ann.  430,  29  Am.  Rep.  339.  11.  Genesee  Fork  Imp.  Co.  v.  Ives, 

Note :  67  L.R.A.  824.  144  Pa.  St.  114,  22  Atl.  887,  13  L.R. A. 

6.  Sands   v.    Manistee    River    Imp.   427. 

Co.,  123  U.  S.  288,  8  S.  Ct  113,  31  12.  See  snpra,  par.  234. 

U.  S.  (L..ed.)  149.  13.  Gibson  v.  United  States,  166  U. 

Note:  67  L.R.A.  835.  S.  269, 17  S.  Ct.  578,  41  U.  S.  (L.  ed.) 

7.  Note:  67  L.R.A.  835.  996;  Manigault  v.  Springs,  199  U.  S. 

8.  Thames  Bank  v.  Lovell,  18  Conn.  473,  26  S.  Ct.  127,  50  U.  S.  (L.  ed.) 
500,  46  Am.  Dec.  332.  274;   Bailey  v.  Philadelphia,  etc..  R. 

9.  Notes:  67  L.R.A.  835;  70  L.R.A.  Co.,  4  Har.  (Del.)  389,  44  Am.  Deo. 
273.  593 ;  Parker  v.  Cutler  Milldam  Co.,  20 

1331) 


§  248  WATERS  27  E.  C.  L. 

dam  across  navigable  waters  for  the  improvement  thereof,  and  the  dam 
cannot  be  abated  as  a  nuisance.1* .  It  may  also  authorize  drawing  down 
the  level  of  the  water  of  a  public  lake,  for  manufcturing  pur- 
poses, although  public  rights  of  navigation  are  thereby  impaired  and 
the  shore  line  in  front  of  private  riparian  property  is  changed.15 

248.  Right  between  Federal  and  State  Governments.— The  power 
of  the  state  in  regard  to  obstructing  or  destroying  the  capacity  of  a 
navigable  river  or  body  of  water  is  restricted  to  those  which  are  com- 
pletely and  absolutely  within  its  jurisdiction.  This  conclusion  has 
been  reached  in  cases  where  the  action  of  a  state  has  been  questioned 
by  another  state  or  is  claimed  to  be  an  interference  with  the  power  of 
Congress  over  commerce.16  In  general  it  may  be  stated  that  a  state 
cannot  prevent,  nor  seriously  obstruct,  the  navigation  of  an  interstate 
navigable  stream,17  and  that  the  power  of  Congress  to  control  waters  of 
such  a  character  is,  when  exercised,  exclusive.1*  When,  therefore, 
Congress  acts,  and  so  far  as  it  acts,  in  the  premises,  the  jurisdiction  of 
the  state  government,  judicial  as  well  as  legislative,  recedes.  If  Con- 
gress declares  a  structure  over  or  on  navigable  waters  to  be  unlawful, 
the  state  legislature  cannot  make  it  lawful,  nor  can  the  state  court 
declare  it  to  be  lawful.  So,  if  Congress  declares  the  structure  to  be 
lawful,  neither  the  state  legislature  nor  the  state  court  can,  even  on  the 
most  plenary  proof,  declare  it  unlawful  as  interfering  with  navigation. 
The  judgment  of  Congress  is  conclusive ;  not  to  be  questioned  by  any 
court.19  Nonaction,  however,  by  Congress  is  not  a  declaration  that 
such  waters  must  remain  free  and  unobstructed,  but  the  state's  author- 
ity over  them  may  be  exercised  to  the  extent,  at  least,  of  permitting 
and  authorizing  the  erection  of  dams  in  navigable  streams,90  and 
the  establishment  of  ferries  and  the  building  of  bridges  over  them, 
necessary  or  convenient  for  either  its  local  or  interstate  commerce.1 

Me.  353,  37  Am.  Dec  56;  Moor  v.  15.  State  v.  Sunapee  Dam  Co.,  70 

Veazie,  32  Me.  343,  52  Am.  Dec.  655;  N.  H.  458,  50  Atl.  108,  59  LJ&.A.  55. 

Home  for  Aged  Women  v.  Com.,  202  16.  Note:  59  L.R.A.  33. 

Mass.  422,  89  N.  E.  124,  24  L.R.A.  17.  Notes:  7  LJI.A.  674;  59  L.R.A. 

(N.S.)  79;  State  v.  Sunapee  Dam  Co.,  36. 

70  N.  H.  458,  50  Atl.  108,  59  L.R.A.  18.  Stockton  v.  Powell,  29  Fla.  1, 10 

55;  Southern  R.  Co.  v.  Ferguson,  105  So.  688,  15  L.R.A.  42. 

Tenn.  552,  59  S.  W.  343,  80  A.  S.  R.  Notes:  59  L.R.A.  34;  65  L.R.A.  962. 

908.  19.  Frost  v.  Washington  County  R. 

Note:  59  L.R.A.  38,  44.  Co.,  96  Me.  76,  51  Atl.  806,  58  L.R.A. 

As  to  construction   of  bridges  be-  68. 

tween  states  or  over  navigable  streams,  20.  Wilson    v.    Black    Bird    Creek 

see  Bridges,  vol.  4,  p.  197.  Marsh  Co.,  2  Pet.  245,  7  U.  S.  (L.  ed.) 

14.  Parker  v.   Cutler  Milldam  Co.,  412;  Pound  v.  Turck,  95  U.  S.  459,  24 

20  Me.  353,  37  Am.  Dec.  56;   State  U.  S.  (L.  ed.)  525. 

v.  Godfrey,  24  Me.  232,  41  Am.  Dec.  Note:  12  L.R.A.  676. 

382.  1.  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 

Note:  59  L.R.A.  47.  165  U.  S.  365,  17  S.  Ct  357,  41  U.  S. 
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249.  Acts  Authorized  by  Statute. — The  right  to  obstruct  naviga- 
tion must  be  explicitly  granted  and  cannot  well  rest  on  implication,8 
and  the  right  and  liability  of  an  individual  to  create  such  obstructions 
under  authority  of  a  statute  depend  on  the  validity  of  the  act  and  his 
keeping  within  the  limits  of  die  authority  granted.9  In  accordance 
with  this  view  it  has  been  held  that  a  corporation  is  not  liable  for  dam- 
ages incidental  to  the  proper  erection  of  a  dam  across  a  tidal  river 
harbor  in  accordance  with  its  franchise  from  the  state,  by  reason  of  the 
obstruction  of  navigation,  or  by  altering  the  flux  and  reflux  of  the 
tide.4  But  a  license  to  keep  a  public  ferry  on  a  navigable  river  does 
not  authorize  the  placing  of  obstructions  across  the  stream,  even 
though  convenient  and  proper  to  the  passage  of  the  ferry  boat.5  Sim- 
ilarly, the  right  to  lay  gas  pipes,  telegraph  cables  and  the  like  in  the 
bed  of  a  navigable  stream  is  subordinate  to  the  rights  of  navigation 
and  must  not  be  so  laid  as  to  impede  navigation  thereon.6  Likewise 
the  right  to  obstruct  a  navigable  stream  by  an  upheaval  of  plastic  clay, 
caused  by  the  pressure  of  a  Railroad  embankment  near  the  river,  is  not 
granted  by  an  act  of  Congress  authorizing  the  construction  of  the  rail- 
road parallel  to  the  river,  where  the  existence  of  the  clay  was  unknown 
to  Congress,  and  the  result  was  not  foreseen  by  anyone.7  And  in 
general  if  the  obstruction  is  in  excess  of  the  authority  conferred  it  is 
subject  to  abatement  as  a  nuisance.8 

250.  Obstruction  by  Individual  Generally. — Navigable  streams, 
though  in  point  of  property  private,  are  subject  to  the  easement  of 
public  highways  which  individuals  have  no  right  unreasonably  to 
obstruct.9    And  the  several  states,  by  statutory  enactment,  have  care- 

(L.  ed.)   747;  Manigault  ▼.  Springs,  3.  Pensacola,  etc.,  R.  Co.  v.  Hyer,  32 

199  U.  S.  473,  26  S.  Ct.  127,  50  U.  S.  Fla.  539,  14  So.  381,  22  L.R.A.  368; 

(L.  ed.)  274;  Hamilton  v.  Vicksburg,  State  v.  Parrott,  71  N.  C.  311,  17  Am. 

Shreveport,  etc.,  R.  Co.,  34  La.  Ann.  Rep.  5. 

970,  44  Am.  Rep.  45,  affirmed  in  119  4.  Parker  v.  Cutler  Milldam  Co.,  20 

U.  S.  280,  7  S.  Ct.  206,  30  U.  S.  (L.  Me.  353,  37  Am.  Dec.  56. 

ed.)  393;  Pharr  v.  Morgans  Louisiana,  5.  Babcock  v.  Herbert,  3  Ala.  392, 

etc.,  R.,  etc.,  Co.,  115  La.  138,  38  So.  37  Am.  Dec.  695. 

943,    10    L.R.A.(N.S.)    710;    Kansas  Note:  59  L.R.A.  76. 

City,    etc.,    R.    Co.    v.    Wiygul,    82  6.  Milwaukee  Gaslight  Co.   v.   The 

Miss.  223,  33  So.  965,  61  L.R.A.  578.  Gamecock,  23  Wis.  144,  90  Am.  Dec. 

Note:  7  L.R.A.  674.  138. 

As  to  construction  of  bridges  be-  Note:  59  L.R.A.  75. 

tween  states  or  over  navigable  streams,  7.  Northern  Pac.  R.  Co.  v.  United  . 

see  Bridges,  vol.  4,  p.  197 ;  as  to  pow-  States,  104  Fed.  691,  44  C.  C.  A.  135, 

er  to  establish  ferries,  see  Ferries,  vol.  59  L.R.A.  80. 

11,  p.  914  et  seq.  8.  Com.  v.  Church,  1  Pa.  St.  105,  44 

2.  Northern  Pac.  R.  Co.  v.  United  Am.  Dec.  112. 

States,  104  Fed.  691,  44  C.  C.  A.  135,  Note :  59  L.R.A.  62. 

59  L,R.A.  80 ;  Little  Rock,  etc.,  R.  Co.  9.  Albina  Ferry  Co.  v.  The  Imperial, 

v.  Brooks,  39  Ark.  403,  43  Am.  Rep.  38  Fed.  614.  3  L.R.A.  234;  Morrison  v. 

277.  Coleman,  87  Ala.  655,  6  So.  374,  5 

Note:  59  L.R.A.  67.  L.R.A.   384;    Cumberland   Pipe  Line 

1341 


,§  251  WATERS  27  B.  C.  I* 

fully  guarded  the  rights  of  the  public  in  their  navigable  waters,  and 
interference  with  navigation  is  permitted  only  in  exceptional  cases 
and  within  carefully  defined  restrictions.10  Congress  also  has  in 
express  terms  prohibited  the  creation  of  any  obstructions,  not  affirm- 
atively authorized  by  law,  to  the  navigable  capacity  of  any  waters  in 
respect  to  which  the  United  States  has  jurisdiction,11  and  has  forbid- 
den any  one  to  dam  or  bridge  a  navigable  stream  of  the  United  States 
except  on  compliance  with  certain  conditions.12  In  general,  the  rule 
is,  that  all  obstructions  to  navigation  not  authorized  by  the  legislature 
are  public  nuisances,18  which  no  amount  of  benefit  conferred  thereby 
on  an  indefinite  number  of  individuals,  or  upon  a  local  community, 
can  countervail.14  So  evidence  of  benefits  conferred  on  the  commu- 
nity by  an  obstruction  of  a  navigable  river,  as  where  the  obstruction 
consists  of  a  mill  which  is  greatly  needed  in  the  neighborhood,  is  inad- 
missible to  divest  it  of  its  character  as  a  nuisance  in  case  of  an  injury 
therefrom  to  one  navigating  the  river.1*  find  it  is  not  necessary  that 
obstructions  in  the  way  of  navigation  should  have  actually  interfered 
with  or  done  it  an  injury  in  order  to  render  them  a  nuisance;  it  is  suf- 
ficient if  navigation  was  thereby  rendered  less  convenient,  secure,  and 
expeditious.  So  iron  posts  set  in  the  bed  of  a  navigable  river  may 
obstruct  navigation,  although  no  vessel  has  sustained  actual  injury 
therefrom,  and  evidence  that  some  particular  vessel  has  suffered  harm 
is  not  required.16 

251.  Erections  and  Improvements  by  Riparian  Owner.— Thei 
public  right  to  the  use  of  the  surface  of  navigable  waters  prevents  ripa- 
rian owners  from  any  use  of  the  bed  or  the  banks  of  the  stream  that 
would   unreasonably  obstruct  the  enjoyment  of  the  right  of  the 

Co.  v.  Stambaugh,  137  Ky.  528,  126  Pratt,  101  Minn.  197,  112  N.  W.  395, 

o.    W.    luo,    31    L.R.A.(N.S.)    1131;  11   L.B.A.(N.S.)    105. 

Pharr  v.  Morgan's  Louisiana,  etc.,  R.,  13.  Marion  v.  Tuell,  111  Me,  566,  90 

etc.,  Co.,  115  La.  138,  38  So.  943,  10  Atl.  484,  51  L.R.A.(N.S.)  1172;  Hart 

L.R.A.(N.S.)  710;  Smart  v.  Aroostock  v.  Albany,  9  Wend.   (N.  Y.)   571,  24 

Lumber  Co.,  103  Me.  37,  68  Atl.  527,  Am.  Dec.  165 ;  Dugan  v.  Bridge  Co.,  27 

14    L.R.A.(N.S.)    1083;    Reyburn    v.  Pa.  St.  303,  67  Am.  Dec.  464;  State 

Sawyer,  135  N.  C.  328,  47  S.  E.  761,  v.  Columbia  Water  Power  Co.,  82  S. 

102  A.  S.  R.  555,  65  L.R.A.  930;  Gas-  C.  181,  63  S.  E.  884, 129  A.  S.  R.  876, 

ton  v.  Mace,  33  W.  Va.  14,  10  S.  E.  17  Ann.  Cas.  343,  22  L.R.A.(N.S.) 

60,  25  A.  S.  R.  848,  5  L.R.A.  392;  Mil-  435. 

ler  v.  Hare,  43  W.  Va.  647,  28  S.  E.  Note :  59  L.R.A.  90. 

722,  39  L.R.A.  491.  14.  Gold     v.     Carter,     9     Humph. 

10.  Minnesota    Canal,    ete.,    Co.    v.  (Tenn.)  369,  49  Am.  Dec.  712. 
Pratt,  101  Minn.  197,  112  N.  W.  395,  Note :  59  L.R.A.  90. 

11  L.R.A.(N.S.)  105.  15.  Gold     v.     Carter,     9     Humph. 

11.  Northern  Pac.  R.  Co.  v.  United  (Tenn.)  369,  49  Am.  Dec.  712. 
States,  104  Fed.  691,  44  C.  C.  A.  135,  16.  State  v.   Narrows  Island  Club, 
59  L.R.A.  80.  100  N.  C.  477,  5  S.  E.  411,  6  A.  S.  IL 

12.  Minnesota    Canal,   etc.,    Co.    v.  618. 
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public.17  So,  the  riparian  owner  cannot  use  his  land  between  high  and 
low  water  mark  for  permanent  structures  that  will  interfere  with  the 
public  right  of  navigation,18  and  if  a  river  is  a  public  highway  all  im- 
pediments to  its  use,  such  as  booms,  are  nuisances.  But  if  it  can  be 
used  only  for  certain  purposes  the  riparian  owner  is  bound  only  to 
abstain  from  obstructing  its  use  for  such  purposes.19  Similarly,  the 
rights  of  a  street  railway  company  in  a  tunnel  under  a  navigable  river, 
arising  from  its  ownership  of  the  fee  of  the  land  on  either  side  of  the 
river  or  in  its  bed,  are  subject  to  the  paramount  right  of  navigation 
over  the  waters  of  such  river.20  Also,  one  who  obstructs  the  flow  of  a 
stream  over  its  accustomed  beds,  so  as  to  prevent  it  from  being  used  as 
formerly,  and  turns  it  into  a  new  channel,  thereby  authorizes  the  pub- 
lic to  make  the  same  use  of  the  stream  in  the  new  channel  as  they  had 
been  accustomed  to  do  in  the  old.  But  it  is  held  that  the  public  is  not 
entitled  to  the  use  of  water  diverted  from  a  public  stream  by  an  indi- 
vidual proprietor,  if  such  diversion  has  not  caused  any  obstruction  to 
the  former  use  of  the  stream.81  The  extent  to  which  private  improve- 
ments in  natural  watercourses  are  compatible  with  public  use  must 
depend  on  circumstances,  and  always  be  a  question  of  fact.1 

252.  Acts  in  Exercising  Right  to  Navigate. — An  individual  has  no 
right  to  make  such  use  of  his  rights  of  navigation  as  practically  to 
monopolize  the  water  and  deprive  others  of  the  exercise  of  equal 
rights.2    So,  while  the  right  to  navigate  includes  the  right  to  anchor, 

17.  Atlee    v.    Northwestern    Union   698,  11  L.R.A.(N.S.)  290;  Trullinger 
Packet  Co.,  21  Wall.  389,  22  U.  S.   v.  Howe,  53  Ore.  219,  97  Pac.  548,  99 
(L.  ed.)  619;  West  Chicago  St.  R.  Co.   Pac.   880,  22   L.R.A.(N.S-)    545   and 
v.  Illinois,  201  U.  S.  506,  26  S.  Ct.  518,   note;  Stuart  v.  Clark,  2  Swan.  (Tenn.) 
50  U.  S.  (L.  ed.)  845;  People  v.'  St.   9,  58  Am.  Dec.  49;  Miller  v.  State,  124 
Louis,  5  Gilman    (111.)    351,  48  Am.   Tenn.  293,  137  S.  W.  760,  Ann.  Cas. 
Dec.     339;     Cobb    v.    Lincoln     Park   1912D    1086,    35    L.R.A.(N.S.)    407; 
Com'rs,  202  111.  427,  67  N.  E.  5,  95   Gaston  v.  Mace,  33  W.  Va.  14,  10  S. 
A.  S.  R.  258,  63  L.R.A.  264;  Wads-   E.  60,  25  A.  S.  R.  848,  5  L.R.A.  392. 
worth  v.  Smith,  11  Me.  278,  26  Am.       Notes:   41  L.R.A.   377;   59  L.R.A. 
Dec.  525;  Lancy  v.   Clifford,  54  Me.   51;  70  L.R.A.  276. 
487,  92  Am.  Dec.  561;  Lorman  v.  Ben-       18.  Note:  59  L.R.A.  52. 
son,  8  Mich.   18,  77  Am.  Dec.  435;       19.  Connecticut  River  Lumber  Co.  v. 
Ryan  v.  Brown,  18  Mich.  196, 100  Am.   Olcott  Falls  Co.,  65  N.  H.  290,  21  Atl. 
Dec.  154;  Coyne  v.  Mississippi,  etc.,   1090,  13  L.R.A.  826. 
River  Boom  Co.,  72  Minn.  533.  75  N.       Note :  59  L.R.A.  53. 
W.  748,  71  A,  S.  R.  508,  41  L.R.A.       20.  West  Chicago  St.  R.  Co.  v.  II- 
494;     Crookston     Waterworks,     etc.,  linois,  201  U.  S.  506,  26  S.  Ct.  518,  50 
Light  Co.  v.  Sprague,  91  Minn.  461,  98   U.  S.  (L.  ed.)  845. 
N.  W.  347,  99  N.  W.  420,  103  A.  S.  R.       21.  Dwinel  v.  Barnard,  28  Me.  554, 
525,  64  L.R.A.  977;  Connecticut  River   48  Am.  Dec.  507. 
Lumber  Co.  v.  Olcott  Falls  Co.,  65  N.       1.  State  v.  Black  River  Phosphate 
H.  290,  21  Atl.  1090,  13  L.R.A.  82C ;    Co.,  32  Fla,  82,  13  So.  640,  21  L.R.A. 
Shaw  v.  Oswego  Iron  Co.,  10  Ore.  371,  189 ;  Ryan  v.  Brown,  18  Mich.  196, 
45  Am.  Rep.  146;  Kamm  v.  Normand,   100  Am.  Dec.  154. 
50  Ore.  9,  91  Pac.  448,  126  A.  S.  R.       2.  Note:  59  L.R.A.  54. 
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this  right  must  be  exercised  in  such  a  way  as  not  unnecessarily  to 
obstruct  the  rights  of  navigation.*  But  the  right  of  a  riparian  owner 
to  moor  vessels  adjacent  to  his  property  is  a  right  incident  to,  and 
inseparable  from,  that  of  navigation,  and  no  liability  will  attach  for 
its  exercise  unless  navigation  is  unduly  obstructed.4 

253.  Prescriptive  Right  to  Obstruct. — The  obstruction  of  a  river 
which  is  navigable,  and  therefore  a  public  highway,  cannot  be  justified 
on  the  ground  of  prescriptive  right;  *  no  length  of. time  will  legalize  an 
unauthorized  obstruction  in  a  navigable  stre&m.6  So  it  has  been  held 
that  merely  maintaining  a  dam  on  one's  own  land,  without  thereby 
raising  the  water,  will  not  create  a  prescriptive-  right  on  the  lands  of 
another.  It  is  only  the  uninterrupted  flowing  of  such  lands  for  the 
statutory  period  that  will  create  such  a  right7  But  while  a  prescrip- 
tive right  cannot  be  obtained  to  maintain  a  dam  in  a  public  stream,  as 
against  the  public,  important  rights,  as  against  individuals,  may  be 
acquired  and  lost  by  adverse  enjoyment  for  the  required  period.8 

254.  Extent  of  Obstruction. — Public  highways  afford  an  equal 
right  to  each  citizen  to  their  reasonable  use;  and  any  unreasonable 
obstruction  that  prevents  or  hinders  such  use  creates  a  nuisance  in  the 
judgment  of  the  law.  The  circumstances  of  each  case  are  to  be  con- 
sidered in  determining  the  use  which  individuals  may  make  of  the 
public  highways,  and  the  same  rule  prevails  in  limiting  the  extent  of 
the  right  over  waters  as  over  the  land.9  Temporary  obstructions  are 
unavoidable,  and  are  incident  to  the  legitimate  purposes  of  travel  and 
transportation,  and,  if  continued  within  reasonable  limits,  they  do 
not  create  a  nuisance.10    So  the  fact  that  a  drawbridge  to  some  extent 

3.  Note:  59  L.R.A.  56.  As  to  title  by  adverse  possession  to 

4.  Baker  v.  Lewis,  33  Pa.  St.  301,  navigable  waters  or  beds  and  shores 
75  Am.  Dec.  598.  thereof,  see  Adverse  Possession,  vol. 

5.  Olive  v.  State,  86  Ala.  88,  5  So.  1,  p.  740. 

653,  4  L.R.A.  33;  Blackman  v.  Maul-  6.  Beidler  v.  Chicago  Sanitary  Dist., 

din,  164  Ala.  337,  51  So.  23,  27  L.R.A.  211  111.  628,  71  N.  E.  1118,  67  L.R.A. 

(N.S.)  670;  Shelby  v.  Cleveland  Mill,  820. 

etc.,  Co.,  155  N.  C.  196,  71  S.  E.  218,  Notes:  53  L.R.A.  904;  59  L.R.A.  79. 

Ann.  Cas.  1912C  179,  35  L.R.A.(N.S.)  7.  In    re   Minnetonka  Xake   Imp., 

488;  Lenoir  County  v.  Crabtree,  158  56  Minn.  513,  58  N.  W.  295,  45  A.  S. 

N.  C.  357,  74  S.  E.  105,  39  L.R.A.  R.  494. 

(N.S.)    1213;    Hickok    v.    Hine,    23  8.  Charnley  v.  Shawano  Water  Pow- 

Ohio  St.  523,  13  Am.  Rep.  255;  Trul-  er,  etc.,  Imp.  Co.,  109  Wis.  563,  85 

linger  v.  Howe,  53  Ore.  219,  97  Pac  N.  W.  507,  53  L.R.A.  895. 

548,   99   Pac.   880,   22   L.R.A.(N.S.)  Notes:  53  L.R.A.  904;  59  L.R.A.  79. 

545;  Southern  R.  Co.  v.  Ferguson,  105  9.  Harold  v.  Jones,  86  Ala.  274,  5 

Term.  552,  59   S.  W.  343,  80  A.  S.  So.    438,    3    L.R.A.    406;    Smart    ▼. 

R.  -908 ;  Bristol  v.  Palmer,  83  Vt.  54,  Aroostook  Lumber  Co.,  103  Me.  37f 

74   Atl.   332,   31   L.R.A.(N.S.)    881;  68  Atl.  527,  14  L.R.A.(N.S.)  1083. 

Gaston  v.  Mace,  33  W.  Va.  14,  10  S.  10.  Harold  v.  Jones,  86  Ala.  274,  5 

E.  60,  25  A.  S.  R.  848,  5  L.R.A.  392.  So.  438,  3  L.R.A.  406;  Low  v.  Knowl- 

Notes:  53  L.R.A.  903-4;  59  L.R.A.  ton,  26  Me.  128,  45  Am.  Dec.  100; 

79.  Gerrish  v.  Brown,  51  Me.  256,  81  Am. 
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delays  passing  Vessels  does  not  constitute  such  an  obstruction  to  navi- 
gation as  will  make  it  a  nuisance.11  And  the  temporary  obstruction  of 
a  portion  of  a  stream  as  &i  incident  to  the  right  of  navigation,  while 
preparing  materials  for  transportation  or  securing  them  at  the  termi- 
nation of  their  transit,  is  no  violation  of  law.  In  this  respect  public 
streams  are  governed  by  the  same  general  rules  of  law  as  are  highways 
on  land.12  But  if  the  encroachment  on  the  public  highway  is  unrea- 
sonable in  extent  or  duration,  it  is  unjustifiable.18 

255.  Powers,  Duties  and  Liabilities  of  Municipalities. — Legislative 
authority  is  essential  in  order  to  legalize  acts  by  a  municipality  which 
interfere  with  navigable  waters.14  And  the  right  of  the  city  to  erect 
structures  in  the  navigable  waters  of  the  state  must  necessarily  remain 
subject  to  the  sovereign  authority  over  such  highways.1*  The  state 
may,  however,  in  its  discretion  place  the  burden  of  performance  on  a 
city  or  county  more  immediately  and  beneficially  interested  than  other 
portions  of  tie  state.  It  seems  to  be  clear,  however,  that  in  order  to 
charge  a  municipality  with  the  duty  and  burden  of  improvements 
primarily  existing  in  the  general  and  state  governments,  which  they 
can  perform  or  not  as  the  wisdom  of  Congress  or  the  legislature  may 
suggest,  a  determination  which  could  not  be  directed  or  interfered  with 
by  the  courte  at  the  instance  of  a  complaining  party,  it  must 
appear  from  the  act  alleged  to  contain  the  requirements  that  it  was  the 
intention  of  the  legislature  to  place  on  the  municipality  the  burden  of 
doing  all  that  the  state  should  have  done,  and  more  than  it  could  be 
required  to  do,16 

256.  Removal  of  Wrecks  Obstructing  Navigation. — At  common  law 
owners  of  vessels  could  not,  in  the  absence  of  express  provision  to  that 
effect,  be  personally  charged  for  the  expense  of  removing  a  vessel  sunk 
in  a  harbor  without  their  fault.  But  legislation  has  frequently  been 
enacted  providing  for  removal  at  the  expense  of  the  owner.17  Under 
such  statutes,  however,  it  has  been  held  that  in  case  the  vessel  has  been 

Dec.  569;  Smart  v.  Aroostook  Lumber  Hickok  v.  Hine,  23  Ohio  St  523,  13 

Co.,  103  Me.  37,  68  Atl.  527, 14  L.RA.  Am.  Rep.  255. 

(N.S.)  1083.  Note:  59  L.R.A.  77. 

Note :  59  L.R.A.  67.  As  to  obstructions  of  natural  water- 

11.  Chicago  v.  McGinn,  51  HL  266,  courses  by  municipalities,  see  Mttnici- 
2  Am.  Rep.  295.  pal  Corporations,  vol.  19,  p.  1093. 

Notes :  58  L.R.A.  69 ;  59  L.R.A.  89.  15.  Bedlow  v.  New  York  Floating 

12.  Gerrish  v.  Brown,  51  Ma  256,  Dry-Dock  Co.,  112  N.  Y.  263, 19  N.  E. 
81  Am.  Dec  569.       .  800,  2  L.RA.  629.  . 

13.  Smart  v.  Aroostook  Lumber  Co.,  16.  O'Donnell  v.  Syracuse,  184  N. 
103  Me.  37,  68  Atl.  527,  14  L.R.A.  Y.  1,  76  N.  E.  738>  112  A.  S.  R.  558, 
(N.S.)  1083.  6  Ann.  Cas.  173,  3  L.R,A.(N.S.)  1Q53; 

Note:  35  L.R.A.(N.S.)  826.  Kitsap  County  Transp.  Co.  v.  Seattle, 

14.  Northern  Pac.  R.  Co.  v.  United  75  Wash.  673,  135  Pac  476,  Ann. 
State,  104  Fed.  691,  44  C.  C.  A.  135,  Cas.  1915C  115. 

59  L.R.A.  80;  Tuell  v.  Marion,  110  Me.       17.  Note:  8  L.R.A.(N.S.)  1120. 
460,  86  Atl.  980,  46  L.RA.(N.S.)  35; 
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abandoned,  the  former  owner  is  not  within  the  meaning  of  the  act18 
And  under  a  statute  authorizing  the  removal  of  a  wreck  at  the  expense 
of  the  owners  of  the  vessel,  craft,  or  oth&  thing  which  causes  the 
obstruction,  the  owner  of  the  ship  at  the  time  of  the  removal  is  liable, 
and  not  the  owner  at  the  time  of  the  disaster.  But"  the  owner  of  the 
wreck  at  the  time  it  becomes  an  obstruction  to  a  harbor,  and  not  the 
underwriter  who  subsequently  and  before  removal  has  paid  as  for  a 
total  loss,  is  the  owner  within  the  meaning  of  a  statute  making  the 
owner  liable  for  the  expense  of  removal.10  Again,  when  a  vessel  is 
sunk  in  a  harbor  without  the  privity  or  knowledge  of  the  owner,  he 
cannot,  under  the  limited  liability  act  of  Congress,  be  personally 
charged  with  the  expense  of  removing  the  wreck.20  It  also  seems  that 
under  a  charter  authorizing  a  city  to  deepen  and  cleanse  a  navigable 
stream  within  its  limits,  it  may  remove  wrecked  vessels  which  consti- 
tute obstructions  therein.1 

Rights  and  Remedies 

257.  Rights  of  State. — All  obstructions  to  navigation  not  author- 
ized by  legislative  authority  are  public  nuisances,  and  it  is  well  settled 
that  the  state  may  always  object  to  a  public  nuisance.2  It  may, 
through  the  proper  officers,  remove  the  obstruction  as  either  a  purpres- 
ture  or  a  nuisance,*  or  it  may  maintain  an  equitable  action  to  restrain 
or  abate  it,4  or  it  may  proceed  against  the  obstructor  by  indictment  on 
prosecution.* 

258.  Rights  of  Individual — Necessity  for  Special  Injury. — There 
are  many  conditions  which  must  be  met  before  the  complaint  of  an 
individual  with  respect  to  an  obstruction  in  a  navigable  stream*  will 
be  heard.  One  of  these  is  that  the  injury  must  be  actual,  and  not 
merely  theoretical.6  Another  and  controlling  condition  to  the  right  of 
a  private  individual  to  object  to  an  obstruction  in  a  navigable  water 
is  that  he  must,  by  reason  of  such  obstruction,  suffer  some  special 
injury  different  from  that  of  the  public  generally.  As  generally 
expressed,  he  must  prove  special  damages  resulting  from  the  public 
nuisance  to  entitle  him  to  a  private  action,  or  particular  damage,7 

18.  Notes:  59  L.R.A.  58;  3  L.R.A.  7.  Georgetown  v.  Alexandria  Canal 
(N.S.)  1121.  Co.,  12  Pet.  91,  9  U.  S.  (L.  ed.)  1012; 

19.  Note:  3  L.R.A.(N.S.)   1121.  Pennsylvania  v.  Wheeling,  etc.,  Bridge 

20.  Hagan  v.  Richmond,  104  Va.  Co.,  13  How.  518,  14  U.  S.  (L.  ed.) 
723,  52  S.  E.  385,  3  L.RA.(N.S.)  249;  Hamilton  v.  Vicksburg,  etc.,  R. 
1120.  Co.,  119  U.  S.  280,  7  S.  Ct.  206,  30  U. 

1.  Note:  67  L.R.A.  827.  S.   (L.  ed.)  393;  Nester  v.  Diamond 

2.  Note:  59  L.R.A.  79,  90.  Match  Co.,  105  Fed.  567,  44  C.  C.  A. 

3.  See   infra,   par.   262.  606,  52  L.R.A.  950;  Harold  v.  Jones, 

4.  See  infra,  par.   263.  86  Ala.  274,  5  So.  438,  3  L.R.A.  406; 

5.  See  infra,  par.  265.  And  see  Burrows  v.  Pixley,  1  Root  (Conn.) 
ftrriSANCES,  vol.  20,  p.  460.  362.  1  Am.  Dee.  56;  Bigelow  v.  Hart- 

6.  Note:  59  L.R.A.  79.  ford  Bridge  Co.,  14  Conn.  565,  36  Am. 
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and  his  injuries  must  result  directly  from  the  obstruction,  and  not  as 
a  secondary  consequence  thereof ;  hence,  expenses  incurred  in  remodel- 
ing a  boat  so  that  it  will  pass  under  a  bridge,  not  being  a  direct  result 
of  the  obstruction,  will  not  entitle  the  owner  to  maintain  an  action.8 
While  the  wrong  must  be  special,  as  distinguished  from  a  grievance 
common  to  the  whole  public,  who  have  the  right  to  use  the  highway,  it 
may  nevertheless  be  the  common  misfortune  of  a  number,  or  even  a 
class  of  persons,  and  give  to  each  a  right  of  redress.9  However,  one 
who  would  otherwise  have  a  right  of  action  for  an  obstruction  may 
deprive  himself  of  his  remedy  by  participating  in  the  obstruction  or 
by  contributory  negligence.10 

Dec.  502;  Frink  v.  Lawrence,  20  Conn.  539,  9  8.  £.  650,  14  A.  S.  R.  923,  4 

117,  50  Am.   Dec.   274;   Ferry   Pass  L.R. A.  209 ;  South  Carolina  Steamboat 

Inspectors/  etc.,  Ass'n  v.  Whites  River  Co.  v.  Wilmington,  etc.,  R.  Co.,  46  S. 

Inspectors/  etc.,  Ass'n,  57  Fla.  399,  C.  327,  24  S.  E.  337,  57  A.  S.  R.  688, 

48    So.    643,    22    L.R.A.(N.S.)    345;  33  L.R.A.  541;  McMeekin  v.  Central 

South  Carolina  R.  Co.  v.  Moore,  28  Carolina  Power  Co.,  80  S.  C.  512,  61 

Ga.  398,  73  Am.  Dec.  778;  Swain  v.  S.  E.  1020,  128  A.  S.  R.  885;  Griffith 

Chicago,  etc.,  R.  Co.,  252  111.  622,  97  v.  Holman,  23  Wash.  347,  63  Pac.  239, 

N.  E.  247,  39  L.R.A.(N.S.)   763  and  83  A.  S.  R.  321,  54  L.R.A.  178;  Hulet 

note;  Innis  v.  Cedar  Rapids,  etc.,  R.  v.  Wishkah  Boom  Co.,  54  Wash.  510, 

Co.,  76  la.  165,  40  N.  W.  701,  2  L.R.A.  103  Pac.  814,  132  A.  S.  R.  1127 ;  Mil- 

282 ;  Pharr  v.  Morgan's  Louisiana,  etc.,  ler  v.  Hare,  43  W.  Va.  647,  28  S.  E. 

R.,  etc.,  Co.,  115  La.  138,  38  So.  943,  722,  39  L.R.A.  491  and  note;  Clark 

10  L.R.A.(N.&)  710;  Dwinel  v.  Barn-  v.  Chicago,  etc.,  R.  Co.,  70  Wis.  593,  36 

ard,  28  Me.  564,  48  Am.   Dec.  507;  N.  W.  326,  5  A.  S.  R.  187;  Priewe  v. 

Gerrish  v.  Brown,  51  Me.  256,  81  Am.  Wisconsin  State  Land,  etc.,  Co.,  103 

Dec.  569 ;  Whitmore  v.  Brown,  102  Me.  Wis.  537,  79  N.  W.  780,  74  A.  S.  R. 

47,  65  Atl.  516,  120  A.  S.  R.  454,  9  904. 

L.R.A.(N.S.)    868;    Smart  v.    Aroos-  Notes:  4  L.R.A.  209;  59  L.R.A.  79, 

took  Lumber  Co.,  103  Me.  37,  68  AIL  81;  51  L.R.A.(N.S.)  1172. 

527,  14  L.R.A.(N.S.)   1083;  Com.  ▼.  8.  South  Carolina  Steam  Boat  Co.  v. 

Tolman,  1.49  Mass.  229,  21  N.  E.  377,  South  Carolina  R.  Co..  30  S.  C.  539, 

14  A.  S.  R.  414,  3  L.R.A.  747;  Home  9  S.  E.  650,  14  A.  S.  R.  923,  4  L.R.A. 

for  Aged  Women  v.  Com.,  202  Mass.  209  and  note. 

422,  89  N.  E.  124,  24  L.R.A. (N.S.)  79 ;  Note:  59  L.R.A.  83. 

Lepire  v.  Klenk,  169  Mich.  243, 134  N.  9.  Nester  v.   Diamond   Match    Co., 

W.   1119,   Ann.   Cas.   1913E   50   and  105  Fed.   567,  44   C.  C.  A.   606,  52 

note;    Swanson    v.    Mississippi,    etc,  L.R.A.  950;  Smart  v.  Aroostook  Lum- 

Boom  Co.,  42  Minn.  532,  44  N.  W.  ber  Co.,  103  Me.  37,  68  Atl.  527,  14 

986,  7  L.R.A.  673  and  note;  Viebahn  L.R.A.(N.S.)  1083;  Viebahn  v.  Crow 

v.  Crow  Wing  County,  96  Minn.  276,  Wing    County,    96    Minn.    276,    104 

104  N.  W.  10339,  3  L.R.A.(N.S.)  1126  N.   W.    1089,   3   L.R.A. (N.S.)    1126; 

and    note;    Bouquet    v.    Hackensack  Farmers'    Co-operative    Mfg.    Co.    v. 

Water  Co.,  90  N.  J.  L.  203,  101  Atl.  Albemarle,    etc.,    R.    Co.,    117   N.    C. 

379,  L.R.A.1917F  206;  Farmers'  Co-  579,  23  S.  E.  43,  53  A.  S.  R.  606,  29 

operative  Mf£.  Co.  v.  Albemarle,  etc.,  L.R.A.  700. 

R.  Co.,  117  N.  C.  579,  23  S.  E.  43,  53  10.  Nester  v.  Diamond  Match  Co., 

A.  S.  R.  606,  29  L.R.A.  700 ;  Hughes  v.  105  Fed.   567,  44  C.   C.   A.   606,  52 

Heiser,  1  Bin.  (Pa.)  463,  2  Am.  Dec.  L.R.A.  950:  Harold  v.  Jones,  86  Ala. 

459;  South  Carolina  Steam  Boat  Co.  274,  5  So.  438,  3  L.R.A.  406. 

▼.  South  Carolina  R.  Co.,  30   S.   C.  Notre:  59  L.R.A.  79,  88. 
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259.  What  Constitutes  Special  Injury  Generally.— While  the 
authorities  are  agreed  on  the  pertinent  elementary  principles  govern- 
ing the  right  of  a  private  individual  to  redress  for  an  obstruction  in  a 
navigable  water,  they  are  by  no  means  harmonious  with  respect  to  the 
application  of  these  principles  to  particular  facts,  as  no  general  rule 
has  been  laid  down  which  can  readily  be  applied  to  every  case.11  As 
in  other  cases  involving  the  right  of  a  private  citizen  to  sue  with  respect 
to  a  public  nuisance,  some  of  the  decisions  dealing  with  the  obstruction 
of  navigable  waters  lay  down  the  rule  that  the  injury  must  be  different 
not  only  in  degree  but  in  kind  from  that  of  the  public,12  while  others 
declare  that  it  is  sufficient  if  the  injury  to  the  individual  is  greater  in 
degree  only.1'  Neither  of  these  terms  is,  however,  sufficiently  specific. 
Their  meaning  must  be  ascertained  from  an  examination  of  the  cases 
in  which  particular  injuries  have  been  declared  to  be  or  not  to  be 
special  ones.14 

260.  Interference  with  Navigation.-— According  to  one  line  of  deci- 
sions mere  interference  with  the  right  of  one  who  wishes  to  use  the 
water  for  purposes  of  navigation  together  with  the  general  public  as 
a  common  highway  will  not  give  a  right  of  action.15  Hence,  the  fact 
that  an  obstruction  interferes  with  the  operation  of  a  line  of  steamers 
which  are  run  on  an  established  schedule,  to  a  greater  extent  than  with 
the  rights  of  the  general  public,  does  not  inflict  on  such  line  any 
special  damage,  their  injury  being  no  different  from  that  of  the  gen- 
eral public.16  Nor  are  citizens  of  a  town,  as  such,  entitled  to  maintain 
an  action  to  enjoin  the  erection  of  a  bridge  between  the  town  and  the 
sea  which  will  interfere  with  the  transaction  of  business  carried  on  by 


11.  Swain  v.  Chicago,  etc.,  R.  Co.,  IS.  Note :  Ann.  Cas.  1913E  52. 
262  111.  622,  97  N.  E.  247,  38  L.R.A.  14.  Note:  Ann.  Cas.  1913E  52. 
(N.S.)  763;  Kaje  v.  Chicago,  etc.,  R.  15.  Blood  v.  Nashua,  etc.,  Corp.,  2 
Co.,  57  Minn.  422,  59  N.  W.  493,  47  Gray  (Mass.)  137,  61  Am.  Dec  444; 
A.  S.  R.  627;  Viebahn  v.  Crow  Wing  Pedrick'v.  Raleigh,  etc.,  R.  Co.,  143 
County,  96  Minn.  276, 104  N.  W.  1089,  N.  C.  485,  55  S.  E.  877,  10  L.R.A. 
3  L.R.A.(N.S.)  1126.  (N.S.)  554;  South  Carolina  Steamboat 

12.  Smart  v.  Aroostook  Lumber  Co.,  Co.  v.  Wilmington,  etc.,  R.  Co.,  46  S. 
103  Me.  37,  68  Atl.  527,  14  L.R.A.  c.  327,  24  S.  E.  337,  57  A.  S.  R.  688, 
(N.S.)  1083;  Swanson  v.  Mississippi,  33  L.R.A.  541;  Clark  v.  Chicago,  etc., 
etc.,  Boom  Co.,  42  Minn.  532,  44  N.  R  Co  70  YTia.  593,  36  N.  W.  326,  5 
W.   986,   7  L.R.A.   673;   Reyburn  ▼■  A   S  R  187 

Sawyer,  135  N.  C   328   47  S   E   761,       j^'.  59  "jj^  81f  83>  86|  87.  3 

102  A.   S.   R.   555,   65  L.R.A    930;  UUHN-S.)  n27;  Ann.  Cas,  1913E 
South    Carolina    Steam   Boat   Co.   v.  50 

South  Carolina  R.  Co.,  30  S.  C.  539,  *  t^^w  *,  n^^^u  **«  t>  n* 
9  S.  E.  650, 14  A.  S.  R.  923,  4  L.R.A.  ,A%^^^7^7^f^lf 
209;  South  Carolina  Steamboat  Co.  v.  *«/.  C' ^c55  £  E'  87£  10 1  ^ 
Wilmington,  etc.,  R.  Co.,  46  S.  C.  327,  (N.S.)  554;  South  Carolina  Steaai- 
24  S.  E.  337,  57  A.  S.  R.  688,  33  boat  Co.  v.  Wilmintgon,  etc.,  R.  Co., 
L  R.A.  541.  46  S.  C.  327,  24  S.  E.  337,  57  A.  S. 

Notes:  59  L.R.A.  83,  87;  Ann.  Cas.  R.  688,  33  L.R.A.  541. 
1913E  52.  Note:  3  L.R.A.(N.S.)  1127* 
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them-17  So  a  person  who,  after  the  erection  of  a  bridge  over  a  lake, 
has  purchased  boats  and  engaged  in  the  business  of  renting  them,  has 
no  rights  other  than  or  different  from  those  enjoyed  by  other  persons 
in  respect  of  the  navigation  of  the  lake,  sufficient  to  enable  him  to 
maintain  an  action  to  abate  the  bridge  as  a  nuisance  on  the  ground 
that  it  obstructs  the  navigation  of  the  lake.18  However,  if  the  plaintiff 
suffered  damage  common  to  a  class  whose  business  required  the  trans- 
portation of  material  for  manufacturing  purposes  from  a  point  below 
the  obstruction  to  a  point  located  above  it,  but  not  common  to  the 
whole  public,  his  right  is  not  impaired  by  the  fact  that  the  boat 
was  doing  business  as  a  common  carrier  as  well  as  for  the  manufactur- 
ers who  owned  it.1*  A  right  of  action  will  not  arise  because  the 
obstruction  merely  delays  the  voyage,80  or  causes  some  additional 
trouble  and  expense.1  However,  actual  interference  with  navigation  is 
held  to  constitute  special  damages  in  some  jurisdictions.*  In  accord- 
ance with  this  line  of  authority  it  has  been  held  that  one  who  was 
engaged  in  the  operation  of  a  line  of  steamboats,  carrying  passengers 
and  freight  for  hire,  suffered  an  injury  not  common  to  the  public  at 
large  by  the  construction  of  a  bridge  in  such  a  manner  as  to  prevent 
him  from  continuing  his  business.'  But  the  right  would  seem  to  be 
based  on  the  fact  that  the  injured  party  was  engaged  in  a  lawful  busi- 
ness existing  and  being  conducted  at  the  time  of  and  before  the  crea- 
tion of  the  obstruction.  The  theory  being  that  while  it  is  true  that  the 
general  public  Ivave  the  right  to  navigate  the  waters,  and  though  the 
obstruction  would  prevent  them  from  doing  so  to  the  same  extent 
that  it  prevents  the  person  conducting  the  existing  business,  the  public 
is  not  engaged  in  that  sort  of  business,  and  its  right  is  one  in  contem- 
plation only  and  therefore  different.4  In  such  a  case  the  injured  per- 
son is  not  precluded  from  maintaining  an  action  because  he  did  not 

17.  Pedrick  v.  Raleigh,  etc.,  R.  Co.,  Carolina  R.  Co.  v.  Moore,  28  Ga.  398, 
143  N.  C.  485,  65  S.  E.  877,  10  L.R.A.  73  Am.  Dec.  778;  Hughes  v.  Heiser, 
(N.8.)  554.                  -  1  Bin.  (Pa.)  463,  2  Am.  Dec.  459. 

18.  Innis  v.  Cedar  Rapids,  etc,  R.  Note:  59  L.R.A.  86. 

Co-  76  la.  165, 40  N.  W.  701,  2  L.R.A.  3.  Little  Rock,  etc.,  R.  Co.  v.  Brooks, 

282.  39  Ark.  403,  43  Am.  Rep.  277;  Vie- 

Note:  3  L4t.A.(N.S.)'  1127.  bahn  v.  Crow  Wing  County,  96  Minn. 

19.  Farmers'  Co-operative  Mfg.  Co.  276,  104  N.  W.  1089,  3  L.R.A.(N.S.) 
v.  Albemarle,  etc.,  R.  Co.,  117  N.  C.  1126  and  note,  in  effect  overruling 
579,  23  S.  E.  43,  53  A.  S.  R.  606,  29  Swanson  v.  Mississippi,  etc.,  Boom  Co., 
L.R.A.  700.  42  Minn.  532,  44  N.  W.  986,  7  L.R.A. 

20.  Note:  3  L.R.A.(N.S.).  1127.  673. 

1.  Atty.-Gen.  v.  Stevens,  1  N.  J.  Eq.  4.  Burrows  v.  Pixley,  1  Root 
369,  22  Am.  Dec.  526.  (Conn.)  362,  1  Am.  Dec.  56;  Viebahn 

Note;  59  L.R.A.  8L  v.  Crow  Wing  County,  96  Minn.  276, 

2.  Little  Rock,  etc.,  R.  Co.  v.  Brooks,  104  N.  W.  1089,  3  L.R.A.(N.S.)  1126 
39  Ark.  403,  43  Am.  Rep.  277;  South  and  note. 
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give  notice  to  those  responsible  for  the  obstruction  at  the  time  of  its 
creation.6 

261,  Interference  with  Rights  of  Riparian  Owners. — The  owner 
of  property  situated  on  a  navigable  water  suffers  special  injury  if  he  is 
cut  off  from  access  to  his  property  by  an  obstruction ; 6  and  particularly 
is  this  true  where  there  is  no  other  highway  leading  thereto.7  The 
right  to  pass  over  the  water  directly  to  and  from  riparian  land  in  con- 
nection with  the  use  of  the  land  gives  the  land  a  special  value.  Inter- 
ference with  the  right  is  a  damage  special  and  peculiar  to  the  prop- 
erty, as  distinguished  from  the  general  damage  which  comes  from  an 
interference  with  the  right  to  pass  up  and  down  the  river  as  the  gen- 
eral public  do.8  So  an  owner  of  land  bordering  on  the  ocean  may 
maintain  an  action  to  enjoin  a  trespasser  from  placing  structures  be- 
tween high  and  low  water  mark  which  will  interfere  with  his  right  of 
access  to  and  from  the  water.*  Furthermore,  the  obstruction  need  not 
be  directly  in  front  of  his  land  to  give  him  a  right  to  maintain  an  ac- 
tion to  abate  it.10  Thus,  a  mill  owner  suffers  special  injury  by  reason 
of  an  obstruction  in  a  stream  which  prevents  his  mill  from  getting  con- 
stantly the  natural  volume  of  the  stream  or  causes  floods  which  injure 
his  dam,11  or  prevents  the  water  from  passing  off  from  his  mill  as 
freely  as  before.12  If  the  right  is  not  entirely  cut  off,  and  because  of 
the  character  of  the  water,  not  essentially  impaired,  no  right  of  action 
arises.1*     Hence,  if  by  the  authority  of  the  state  a  railway  is  con- 

5.  Little  Rock,  etc.,  R.  Co.  v.  Brooks,  Notes:  59  L.RJL  84;  35  L.R.A. 
39  Ark.  403,  43  Am.  Dec.  277.  (N.S.)  826;  L.R.A.19iaA  1076;  Ann. 

Note:  59  L.R.A.  82.  Cas.  1913E  53;  Ann.  Cas.  1918A  733. 

6.  San  Francisco  Sav.  Union  v.  R.  7.  Smart  v.  Aroostook  Lumber  Co., 
G.  R.  Petroleum,  etc.,  Co.,  144  Cal.  103  Me.  37,  68  Atl.  527,  14  L.R.A. 
134,  77  Pac.  823,  103  A.  S.  R.  72,  1  (N.S.)  1083. 

Ann.  Cas.  182,  66  L.R.A.  24^;  Notes:  3  KR.A.(N.S.)  1126;  35 
Richards  v.  New  York,  etc.,  R.  Co.,  77  L.R.A.(N.S.)  826;  10  Ann.  Cas.  236; 
Conn.  501,  60  Atl.  295,  69  L.R.A.  929;  Ann.  Cas.  1918A  733. 
Ferry  Pass  Inspectors,'  etc.,  Ass'n  v.  8.  Home  for  Aged  Women  v.  Com., 
Whites  River  Inspectors/  etc.,  Ass'n  202  Mass.  422,  89  N.  E.  124,  24  L.R.A. 
37  Fla.  399,  48  So.  643,  22  L.R.A.  (N.S.)  79;  Clark  v.  Peckham,  10  R.  I. 
(N.S.)  345;  Home  for  Aged  Women  35,  14  Am.  Rep.  654. 
v.  Com.,  202  Mass.  422,  89  N.  E.  124,  9.  McCIoskey  v.  Pacific  Coast  Co., 
24  L.R.A.(N.S.)  79;  Reyburn  v.  Saw-  160  Fed.  794,  87  C.  C.  A.  568.  22 
yer,  135  N.  C.  328,  47  S.  E.  761,  102  L.R.A.(N.S.)  673;  San  Francisco  Sav. 
A.  S.  R.  555,  65  L.R. A.  930 ;  Rumsey  Union  v.  R.  G.  R.  Petroleum,  etc.,  Co., 
v.  New  York,  etc.,  R.  Co.,  133  N.  Y.  144  Cal.  134,  77  Pac.  823,  103  A.  S. 
79,  30  N.  E.  654,  28  A.  S.  R.  600,  15  R.  72,  1  Ann.  Cas.  182,  66  L.R.A. 
L.R.A.  618;  Hughes  v.  Heiser,  1  Bin.  242. 

(Pa.)  463,  2  Am.  Dec.  459;  Clark  v.       Note:  22  L.R.A.(N.S.)  345. 
Peckham,  10  R.  I.  35,  14  Am.  Rep.       10.  Note:  Ann.  Cas.  1913E  55. 
654;  Hulet  v.  Wishkah  Boom  Co.,  54      11.  Koopman  v.  Blodgett,  70  Mich. 
Wash.  510,  103  Pac.  814,  132  A.  S.  R.  610,  38  N.  W.  649,  14  A.  S.  R.  527. 
1127 ;  Priewe  v.  Wisconsin  State  Land,       12.  Blood  v.  Washua,  etc.,  R.  Corp., 
etc.,  Co.,  93  Wis,  534,  67  .N.  W.  918,  2  Gray  (Mass.)  137,  61  Am.  Dec.  444. 
33  L.R.A.  645.  13.  Richards  v.  New  York,  etc.,  £L 
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structed  in  the  waters  of  a  navigable  river,  and  openings  are  left  so 
that  a  riparian  proprietor  may  have  access  to  the  channel,  and  the 
natural  condition  of  things  is  left  unchanged,  and  opportunity  is 
afforded  at  all  time  for  reasonable  modes  of  access,  the  owner  of  lands 
on  the  shore  has  no  just  ground  for  complaint.14  The  fact  that  tide 
lands  along  a  navigable  river  belong  to  the  state  does  not  bar  the 
right  of  a  riparian  owner  to  an  injunction  against  the  total  obstruction 
of  that  part  of  the  stream  which  is  a  means  of  access  to  his  property, 
nor  bar  his  action  for  damages  from  water  and  logs  thrown  on  his 
uplands.15  Nor  does  the  recovery  by  a  city  in  ejectment  against  a 
riparian  owner  of  the  title  to  the  bed  and  shores  of  a  navigable  river 
in  trust  for  the  public  bar  a  suit  by  him  to  enjoin  interference  with  his 
right  of  access  to  navigable  water.16 

262.  Abatement  without  Judicial  Process. — In  considering  the 
question  of  the  right  to  object  to  an  obstruction  in  a  navigable  water, 
it  must  be  remembered  that  the  state  can  always  object,  and  through 
the  proper  officers  remove  the  obstruction.17  And  generally,  where 
there  is  an  obstruction  of  navigation,  it  may  be  abated  by  any  person 
who  is  injured  thereby  in  his  right,  where  no  breach  of  the  peace  is 
involved,  irrespective  of  how  long  the  obstruction  has  been  in  exist- 
ence.18 The  true  theory  of  abatement  of  nuisance  is  that  an  individual 
citizen  may  abate  a  private  nuisance  injurious  to  him,  when  he  could 
also  bring  an  action ;  and  also,  when  a  common  nuisance  obstructs  his 
individual  right,  he  may  remove  it  to  enable  him  to  enjoy  that  right, 
and  he  cannot  be  called  in  question  for  so  doing.lf  He  is  liable  for 
injury  thereby  only  where  he  is  guilty  of  gross  negligence  or  wilful 
destruction.80  But  as  in  other  cases,  the  obstruction  must  be  pecu- 
liarly injurious  to  the  person  abating  it,  ad  distinguished  from  the 
injury  resulting  to  the  public.1    However,  one  interested  in  the  navi- 

Co.,  77   Conn.  501,   60   Atl.  295,   69  Atl.  484,  51  L.R.A.(N.S.)   1172  and 

L.R.A.  929.  note;  Hart  v.  Albany,  9  Wend.  (N.  Y.) 

Note :  Ann.  Cas.  1913E  53.  571,  24  Am.  Dec.  165 ;  State  v.  Parrott, 

14.  Hedges  v.  West  Shore  R.  Co.,  71  N.  C.  311,  17  Am.  Rep.  5;  Beach 
150  N.  Y.  150,  44  N.  E.  691,  55  A.  S.  v.  Schoff,  28  Pa.  St.  196,  70  Am.  Dec. 
R.  660.  122;  Harrington  v.  Edwards,  17  Wis. 

15.  Hulet  v.  Wishkah  Boom  Co.,  54  586,  84  Am.  Dec.  768. 
Wash.  510,  103  Pac.  814,  132  A.  S.  R.       Note :  59  L.R.A.  91. 

1127.  19.  Marion  v.   Tuell,  111  Me.  566, 

16.  Mobile  Transp.  Co.  v.  Mobile,  90  Atl.  484/  51  L.R.A.(N.S-)  1172; 
153  Ala.  409,  44  So.  976,  127  A.  S.  R.  Harrington  v.  Edwards,  17  Wis.  586, 
34,  13  L.RiA.(N.S.)  352.  84  Am.  Dec  768. 

17.  Note:  59  L.R.A.  79.  Note:  41  L.R.A.  496. 

18.  Porter  v.  Allen,  8  Ind.  1,  65  Am.  And  see  Nuisances,  vol.  20,  pp» 
Dec.  756;  Brubaker  v.  Paul,  7  Dana  490-491. 

(Ky.)  428,  32  Am.  Dec.  Ill;  Dwinel       20.  Beach  v.  Schoff,  28  Pa.  St.  195, 
v.  Veazie,  44  Me.  167,  69  Am.  Dec.   70  Am.  Dec.  122. 
94;  Marion  v.  Tuell,  111  Me,  566,  90       1.  See   supra,   par.    258,    259. 
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gation  of  a  river  cannot  destroy  a  dam  placed  across  it  under  authority 
of  the  legislature  in  such  a  way  as  to  interfere  with  navigation,  where 
the  authorization  of  the  dam  contemplated  such  interference,  and  pro- 
vided a  full  and  adequate  remedy  against  this  by  imposing  on  the 
proprietors  a  duty  in  relation  thereto,  and,  in  case  of  their  failure,  on 
certain  public  authorities.2 

263.  Suit  in  Equity. — Equity  has  the  power  to  order  the  removal  of 
•  an  obstruction  to  navigation  placed  therein  by  the  wilful  act  of  any 
person ; 8  and  an  injunction  may  likewise  issue  to  restrain  the  con- 
templated construction  of  an  obstruction  to  navigation.4  Regarding 
an  obstruction  as  a  nuisance  merely,  there  is  no  doubt  of  the  power  of 
the  court  of  equity  to  prevent  its  erection  or  maintenance  by  injunc- 
tion.5 The  state- has  no  adequate  remedy  at  law  against  the  erection 
and  maintenance  of  an  obstruction  to  navigation,  for  it  is  manifest 
that  there  can  be  no  way  of  estimating  the  damage  to  the  public,  and 
the  obstructor  cannot  be  heard  to  say  that  he  should  be  allowed  to  take 
public  or  private  property  without  authority  of  law  on  payment  of 
damages.  The  remedy  by  indictment  is  always  available  for  the 
abatement  of  a  public  nuisance,  but  it  is  neither  exclusive  nor 
adequate.  Not  being  available  before  the  nuisance  is  established,  it  is 
not  adequate  to  prevent  the  wrong.  Indictment  is  not  adequate  for 
another  reason.  It  would  be  unjust  to  require  one  in  possession 
of  property  or  in  enjoyment  of  any  right,  in  order  to  secure 
it  against  another  who  had  invaded  his  property  or  impaired 
his  right,  or  was  about  to  invade  his  property  or  impair  his  right,  to 
establish  his  case  beyond  a  reasonable  doubt8  So,  a  purpresture 
may  be  enjoined  and  abated  at  the  instance  of  the  state  in  a 
court  of  equity,  although  it  is  not  injurious  and  is  not  a  public 
nuisance.7  But  in  jurisdictions  where  the  right  of  purpresture  does 
not  exist,  an  injunction  will  not  be  granted  if  the  obstruction  does  not 
actually  impede  or  abridge  the  navigability  of  the  river.8    It  is  true 

2.  Com.  v.  Tolman,  149  Mass.  229,  Power  Co.,  82  S.  C.  181,  63  S.  B.  884, 
21  N.  B.  377, 14  A.  S.  R.  414,  3  L.R.A.  129  A.  S.  R.  876,  17  Ann.  Cas.  343, 
747.  22  L.R.A.(N.S.)  435. 

Note :  59  L.R. A.  91.  6.  State  v.  Columbia  Water  Power 

3.  People  v.  St.  Louis,  10  El.  351,  48  Co.,  82  S.  C.  181,  63  S.  E.  884,  129 
Am.  Dec.  339;  Koopman  v.  Blodgett,  A.  S.  R.  876,  17  Ann.  Cas.  343,  22 
70  Mich.  610,  38  N.  W.  649,  14  A.  S.  L.R.A.(N.S.)  435.  And  see  Nui- 
R.  527;  Revburn  v.  Sawyer,  135  N.  sances,  vol.  20,  p.  472  et  seq. 

C.  328,  47  S.  E.  761,  102  A.  S.  R.  6.  People  v.  Vanderbilt,  28  N.  Y. 
555,  65  L.R.A.  930;  State  v.  Colum-  396,  84  Am.  Dec.  351;  State  v.  Colum- 
bia Water  Power  Co.,  82  S.  C.  181,  63  bia  Water  Power  Co.,  82  S;  a  181,  63 
S.  E.  884,  129  A.  S.  R.  876,  17  Ann.  S.  E.  884,  129  A.  S.  R.  876,  17  Ann. 
Cas.  343,  22  L.R.A.(N.S.)  435.  Cas.  343,  22  L.R.A.(N.S.)  435. 

Notes:  4  L.R.A.  209;  20  L.R.A.  164;  7.  Revell  v.  People,  177  111.  468,  52 

59  L.R.A.  92.  N.  E.  1052,  69  A.  S.  R.  257,  43  LJGLA. 

4.  Blackman  v.  Mauldin,  164  Ala.  790. 

337,  51  So.  23,  27  L.R.A.(N.S.)  670  8.  State  v.  Carpenter,  68  Wis.  165, 
and  note;   State  v.  Columbia  Water   31  N.  W.  730,  60  Am.  Rep.  848. 
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the  remedy  by  injunction  against  a  mere  nuisance  is  not  a  matter  of 
absolute  right,  but  rests  on  the  sound  discretion  of  the  court.  In  exer- 
cising discretion,  the  courts  consider  all  the  circumstances.  But  where 
the  wrong  is  clear,  and  the  injury  present  and  manifestly  impending, 
the  court  will  rarely  refuse  the  injunction,  especially  if  public  prop- 
erty, safety,  health,  or  welfare  is  impaired  or  threatened,  or  the  nui- 
sance is  permanent  and  maintained  in  defiance  of  a  law  expressive  of 
the  public  policy  of  the  state.9  Congress  has  provided  in  substance 
that  the  creation  or  continuance  of  any  unlawful  obstruction  may  be 
prevented  by  the  injunction  of  any  circuit  court  exercising  jurisdic- 
tion in  any  district  in  which  such  obstruction  may  be  threatened,  and 
that  proper  proceedings  to  that  end  may  be  instituted  under  the  direc- 
tion of  the  attorney  general  of  the  United  States.10  The  right  to 
equitable  relief  against  obstructions  in  navigable  waters  is  not  confined 
to  the  state  but  in  proper  cases  extends  as  well  to  a  private  individual, 
and  he  may  maintain  an  action  to  restrain  its  contemplated  construc- 
tion,11 or  for  its  abatement  if  already  constructed.1*  So,  where  a  class 
of  persons  is  peculiarly  affected  by  the  obstruction  of  a  river,  a  mem- 
ber of  the  class  may,  on  behalf  of  himself  and  others  who  are  similarly 
situated,  maintain  an  action  for  the  abatement  of  the  obstruction.18  A 
state  court  has  jurisdiction  of  a  suit  by  a  riparian  owner  to  enjoin  the 
construction  of  a  permanent  obstruction  to  the  navigation  of  a  naviga- 
ble stream  of  the  United  States  which  will  interfere  with  access  to  his 
abutting  property ; 14  but  the  state  courts  of  one  state  are  without  juris- 
diction to  abate  a  nuisance  beyond  the  middle  of  the  channel  of  a 
boundary  river,  although  the  states  have  concurrent  jurisdiction  over 
the  waters.16 

9.  State  v.  Columbia  Water  Power  cord  Mfg.  Co.  v.  Robertson,  66  N.  H. 
Co.,  82  S.  C.  181,  63  S.  E.  884,  129  1,  25  Atl.  718,  18  L.R. A.  679 ;  Pedrick 
A.  S.  R.  876,  17  Ann.  Cas.  343,  22  v.  Raleigh,  etc.,  R.  Co.,  143  N.  C.  485, 
L.R.A.(N.S.)  435.  And  see  Nui-  55  S.  E.  877,  10  LJt.A.(N.S.)  554; 
SAncbs,  vol.  20,  p.  473  et  seq.  Hickok  v.  Hine,  23  Ohio  St.  523,  13 

10.  Northern  Pac.  R.  Co.  v.  United  Am.  Rep.  255;  Hulet  v.  Wishkah 
States,  104  Fed.  691,  44  C.  C.  A.  135/  Boom  Co.,  54  Wash.  510, 103  Pac.  814, 
59  L  R.A  80  132  A-  s-  R- 11275  Walker  v.  Shepard- 

ll.'*Hulet  V.  Wishkah  Boom  Co.,  54  son,  2  Wis.  384,  60  Am.  Dec.  423; 

Wash.  510, 103  Pac.  814, 132  A.  S.  R.  £ne^  *  v \Jr  1S^£^  ^  *****  n^^'i 
1127;  Priewe  v.  Wisconsin  State  Land,   ?o.,  103  Wis.  537,  79  N.  W.  780,  74 

etc.,  Co.,  103  Wis.  537,  79  N.  W.  780,  %*'  *;  ]JJ   „        mE  „ 

74  A.  S    B,  904     See  also  Injunc-  *fii*g-  ^%SSt   M   Wash. 

tions,  vol.  14,  p.  329.  343,  47  Pac.  752,  58  A.  S.  R.  33. 

12.  Nester  v.  Diamond  Match  Co.,  Note .  Ann  Cft8  1913E  52> 

105  Fed.  567,  44  C.  C.  A.  606,  52  See  also  Injunctions,  vol.  14,  p. 

L.R. A.  950 ;  McCloekey  v.  Pacific  Coast  329. 

Co.,  160  Fed.  794,  87  C.  C.  A.  568,  22  {±  Johnson  v.  Jeldness,  85  Ore.  657, 

L.R.A.(N.S.)  673;  Frink  v.  Lawrence,  167  Pac.  798,*L.R.A.1918A  1074. 

20  Conn.  117,  50  Am.  Dec.  274;  Innis  15.  Buck  v.  Ellenbolt,  84  la.  394,  51 

v.  Cedar  Rapids,  etc.,  R.  Co.,  76  la.  N.  W.  22,  15  L.R.A.  187. 

165,  40  N.  W.  701,  2  L.R.A.  282;  Con-  Note:  65  L.R.A.  962. 
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264.  Action  for  Damages. — It  is  well  settled  that  one  injured  by  an 
unlawful  obstruction  in  a  navigable  stream  may  maintain  an  action  at 
law  for  tho  recovery  of  the  damages  incurred  thereby.16  Thus,  a  mill 
owner  may  recover  damages  for  obstruction  of  a  stream  whereby  the 
water  is  prevented  from  passing  off  from  his  mill  as  freely  as  before,17 
and  the  owner  of  land  on  a  public  river  is  entitled  to  such  damages  as 
he  may  have  sustained  against  a  railroad  company  that  constructs  its 
road  across  hie  water  front,  and  deprives  him  of  access  to  the  navigable 
part  of  the  stream,  unless  the  owner  has  granted  the  right  or  it  has 
been  obtained  by  the  power  of  eminent  domain.18  Similarly,  an  action 
lies  for  damages  resulting  from  actual  detention  of  a  boat  when  in  the 
course  of  navigation,  by  reason  of  the  erection  of  a  bridge  across  the 
stream,  but  not  for  damages  resulting  from  the  general  obstruction  of 
the  plaintiff's  business;  the  only  remedy  in  the  latter  case  being  an 
indictment  as  for  a  public  nuisance.1*  However,  a  corporation  having 
a  charter  to  build  a  bridge,  conditioned  that  navigation  should  not  be 
obstructed  thereby,  is  not  responsible  for  an  obstruction  occasioned  by 
artificial  causes  created  by  third  persons ;  but  if  occasioned  by  natural 
causes,  influenced  in  their  operation  by  the  piers  of  the  bridge,  the 
corporation  would  be  liable  for  the  consequential  damage  flowing 
from  their  act,  as  much  as  if  the  act  itself  had,  without  an  inter- 
mediate agency,  occasioned  the  injury.80  The  right  of  recovery  is 
dependent  on  the  freedom  of  the  person  injured  from  contributory 
negligence.  If  he  could  have  avoided  the  injury  by  the  use  of  ordi- 
nary care  his  right  of  action  is  barred.1  But  by  the  rule  of  admiralty 
courts  where  both  parties  are  at  fault  the  damages  are  divided  equally.* 
The  damages  recoverable  for  the  unlawful  obstruction  of  a  navigable 
stream  must  be  such  as  flow  immediately  therefrom  as  the  proximate 
cause  of  the  injury.  Consequently,  it  has  been  held  that  the  damage  to 
a  boat  owner,  who  was  compelled  to  unload  his  cargo,  but  who  instead 
of  protecting  it  from  the  weather  left  it  exposed  to  the  elements,  was 
the  value  of  his  boat  for  the  time  it  was  delayed,  and  reasonable  wages 

m 

16.  Little  Rock,  etc.,  R.  Co.  v.  2  Gray  (Mass.)  137,  61  Am.  Dec.  444. 
Brooks,  39  Ark.  403,  43  Am.  Rep.  18.  Rumsey  v.  New  York,  etc.,  R. 
277;  Gerrish  v.  Brown,  51  Me.  256,  81  Co.,  133  ft.  Y.  79,  30  N.  E.  654,  28 
Am.  Dec.  569 ;  Viebahn  v.  Crow  Wing  A.  S.  R.  600,  15  L.R. A.  618. 
County,  96  Minn.  276, 104  N.  W.  1089,  19.  South  Carolina  R.  Co.  v.  Moore, 
3  L.R.A.(N.S.)  1126  and  note;  Fulmer  28  Ga.  398,  73  Am.  Dec.  778. 

v.  Williams,  122  Pa.  St.  191,  15  Atl.  20.  Dugan  v.  Bridge  Co.,  27  Pa.  St. 

72f),  9  A.  S.  R.  88, 1  L.R.A.  603;  Hulet  303,  67  Am.  Dec.  464. 

v.  Wishkah  Boom  Co.,  54  Wash.  510,  1.  Atlee  v.  Northwestern  Union  Pac- 

103  Pac.  814,  132  A.  S.  R.  1127.  ket  Co.,  21  Wall.  389,  22  U.  S.  (L.  ed.) 

Notes:  34  A.  S.  R.  668;  59  L.R.A.  619;  Porter  v.  Allen,  8  Ind.  1,  65  Am. 

76.  Dec.  750. 

See   also   Nuisances,*  vol.   20,  pp.  2.  Atlee    v.     Northwestern     Union 

46^-465.  Packet  Co.,  21  Wall  389,  22  U.  S. 

17.  Blood  v.  Nashua,  etc.,  R.  Corp..  (L.  ed.)  619. 
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paid  to  his  crew,  but  he  was  not  entitled  to  recover  for  the  injury  to 
the  cargo  from  exposure,  aa  this  item  of  damage  was  not  due  directly  to 
the  obstruction.*  And  the  washing  away  of  the  lands  of  individual 
owners  by  reason  of  erections  in  a  river  made  by  a  corporation  in  the 
bona  fide  performance  of  their  powers  in  improving  the  navigation  of 
the  river  is  a  remote  and  consequential  injury  for  which  no  action 
lies.4  Damages  recoverable  for  cutting  off  access  from  land  to^a 
river  in  front  thereof  cannot  exceed  the  diminution  of  the  rental  or 
usable  value  of  the  property  in  the  condition  in  which  it  was  during 
the  time  for  which  recovery  was  sought.  The  owner  cannot  recover 
for  damages  which  he  might  have  sustained  if  he  had  put  the  property 
to  some  other  use  or  placed  structures  on  it.*  So,  evidence  of  the  addi- 
tional expense  of  transporting  the  products  of  uplands  to  market  in 
consequence  of  a  railway  embankment  shutting  off  access  to  navigable 
water  is  admissible  in  an  action  for  the  damages  caused  by  such 
obstruction.6  However,  as  in  other  instances  in  order  for  an  indi- 
vidual to  maintain  an  action  for  damages  for  injuries  caused  by 
obstruction  to  navigable  waters,  the  injury  must  be  something  more 
than  that  suffered  by  the  public  at  large.7 

265.  Indictment. — Those  who  construct  or  maintain  an  unlawful 
obstruction  in  navigable  waters  are  subject  to  indictment.8  It  is  not, 
however,  an  exclusive  remedy,  and  obviously  is  not  available  before 
the  fact  of  the  obstruction  is  established.*  An  indictment  for  obstruct- 
ing a  navigable  watercourse  must  charge  that  such  obstruction  was  not 

"for  the  purpose  of  utilizing,"  etc.,  where  the  statute  prohibits  the  wil- 

* 

8.  Farmers'  Co-operative  Mfg.  Co.  571,  24  Am.  Dec.  166;  Farmers  Co- 

v.  Albemarle,  etc.,  R.  Co.,  117  N.  C.  operative    Mfg.     Co.    v.     Albemarle, 

579,  23  S.  E.  43,  53  A.  S.  R.  606,  29  etc.,  R.  Co.,  117  N.  C.  579,  23  S.  E. 

L.R.A.  700.  43,  53  A.  S.  R.  606,  29  L.R.A.  700; 

4.  Hollister  v.-  Union  Co.,  9  Conn.  Lenoir  County  v.  Crabtree,  158  N. 
436,  25  Am.  Dec.  36.  C.    357,    74    S.    E.    105,    39    L.R.A. 

5.  Rumsey  v.  New  York,  etc.,  R.  Co.,  (N.S.)  1213;  Com.  v.  Church,  1  Pa. 
133  N.  Y.  79,  30  N.  E.  654,  28  A.  S.  R.  St.  105,  44  Am.  Dec.  112;  State  v. 
600,  15  L.R.A.  618.  Thompson,  2  Strob.  L.  (S.  C.)  12,  47 

6.  Rumsey  v.  New  York,  etc.,  R.  Co.,  Am.  Dec.  588 ;  South  Carolina  Steam- 
133  N.  Y.  79,  30  N.  E.  654,  28  A.  S.  boat  Co.  v.  South  Carolina  R.  Co.,  30 
R.  60  C,  15  L.R.A.  618.  S.  C.  539,  9  S.  E.  650,  14  A.  S.  R. 

7.  See  supra,  par.  258,  259.  923,  4  L.R.A.   209  and  note;    South 

8.  Nester  v.  Diamond  Match  Co.,  Carolina  Steamboat  Co.  v.  Wilmington, 
105  Fed.  567,  44  C.  C.  A.  606,  52  etc.,  R.  Co.,  46  S.  C.  327,  24  S.  E. 
L.R.A.  950;  South  Carolina  R.  Co.  v.  337,  57  A.  S.  R.  688,  33  L.R.A.  541; 
Moore,  28  Ga.  398,  73  Am.  Dec.  778 ;  Walker  v.  Shepardson,  2  Wis.  384,  60 
Revell  v.  People,  177  HI.  468,  52  N.  Am.  Dec.  423. 

E.  1052,  69  A.  S.  R.  257  and  note,  43  Note:  Ann.  Cas.  1913E  51. 

L.R.A.  790;   Swain   v.   Chicago,  etc.,  9.  People  v.  Vanderbilt,  28  N.  Y. 

R.   Co.,  252  111  622,  97  N.   E.  247,  396,  84  Am.  Dec.  351 ;  State  v.  Colum- 

38    L.R.A.  (N.S.)     763;     Gerrisb     v.  bia  Water  Power  Co.,  82  S.  C.  181, 

Brown,  51  Me.  256,  81  Am.  Dec.  569;  63  S.  E.  884,  129  A.  S.  R.  876,  17 

Hart  v.  Albany,  9   Wend.    (N.   Y.)  Ann.  Cas.  343,  22  L.R.A. (N.S.)  435. 
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ful  obstructing  such  waters  "except  for  the  purpose  of  utilizing  water 
as  a  motive  power."  But  obstructing  waters  navigable  in  fact  is  indict- 
able at  common  law,  however,  under  the  common  law  form.1* 

XVI.  Proprietary  Rights 

Ownership  of  Waters 

266.  Navigable  Waters. — According  to  the  common  law  both  the 
title  to  and  dominion  over  the  sea,  and  of  rivers  and  arms  of  the  sea 
where  the  tide  ebbs  and  flows,  and  of  all  lands  below  high  water  mark, 
within  the  jurisdiction  of  England,  are  in  the  king.11  His  title  is  as 
sovereign,  and  in  no  sense  as  proprietor,  to  the  navigable  waters  them- 
selves, within  rivers  and  arms  of  the  sea  where  the  tide  ebbs  and  flows; 
but  he  holds  them  in  trust  for  his  people,  and  he  cannot  dispose  of 
them  by  grant  or  otherwise.  They  are  incapable  of  private  owner- 
ship, for  they  are  the  jus  publicum  held  by  the  king  in  a  representa- 
tive capacity.12  "The  jus  privatum  of  the  owner  or  proprietor,"  said 
Lord  Hale,  "is  charged  with,  and  subject  to,  that  jus  publicum  which 
belongs  to  the  king's  subjects.1*  In  this  country  every  body  of  water 
which  is  navigable  in  the  technical  sense  is  incapable  of  private  owner- 
ship, and  the  state  owns  all  such  waters  in  trust  for  all  the  people,14 
and  the  owners  of  land  along  the  banks  thereof  can  acquire  no  right  to 

10.  State  v.  Narrows  Island  Club,  Caa.  1913E  710,  721;  San  Francisco 
100  N.  C.  477,  5  S.  E.  411,  6  A.  S.  Sav.  Union  v.  Petroleum,  etc,  Co.,  144 
E.  (518.  Cal.  134,  77  Pae.  823, 103  A.  S.  E.  72, 

11.  San  Francisco  Sav.  Union  v.  E.  1  Ann.  Cas.  182,  66  L.B.A.  242;  Ferry 
G.  E.  Petroleum,  etc.,  Co.,  144  Cal.  Pass.  Inspectors/  etc.,  Ass'n  v.  White 
134,  77  Pac.  823,  103  A.  S.  E.  72,  1  Eiver  Inspectors,'  etc.,  Ass'n,  57  Fla. 
Ann.  Cas.  182,  66  L.E.A.  242.  399,  48  So.  643,  22  L.E.A.(N.S.)  345; 

12.  San  Francisco  Sav.  Union  v.  E.  Walbridge  v.  Robinson,  22  Idaho  236, 
G.  E.  Petroleum,  etc.,  Co.,  144  Cal.  134,  125  Pac.  812/43  L.ILA.(N.S.)  240; 
77  Pac.  823,  103  A.  S.  E.  72,  1  Ann.  Park  Com'rs  v.  Diamond  Ice  Co.,  130 
Cas.  182,  66  L.E.A.  242;  Lewis  Blue  la.  603,  105  N.  W.  203*  8  Ann.  Cas. 
Point  Oyster  Cultivation  Co.  v.  Briggs,  28,  3  L.E.A.(N.S.)  1103;  Bailey  v. 
198  N.  Y.  287,  91  N.  E.  846,  19  Philadelphia,  etc.,  E.  Co.,  4  Har. 
Ann.  Cas.  694,  34  L.B.A.(N.S.)  1084,  (Del.)  389,  44  Am.  Dec.  593;  Com.  v. 
affirmed  229  U.  S.  82,  33  S.  Ct.  679,  Charlestown,  1  Pick.  (Mass.)  180,  11 
57  U.  S.  (L.  ed.)  1083,  Ann.  Cas.  Am.  Dec  161 ;  Home  for  Aged  Women 
1915A  232.  v.  Com.,  202  Mass.  422,  89  N.  E.  124, 

13.  Lewis  Blue  Point  Oyster  Culti-  24  L.BJL(N.S.)  79;  Lewis  Blue  Point 
vation  Co.  v.  Briggs,  198  N.  Y.  287,  91  Oyster  Cultivation  Co.  v.  Briggs,  198 
N.  E.  846, 19  Ann.  Cas.  694,  34  L.E.A.  N.  Y.  287,  91  N.  E.  846, 19  Ann.  Caa. 
(N.S.)  1084,  affirmed  229  U.  S.  82,  33  694,  34  L.E>A.(N.S.)  1084,  affirmed 
S.  Ct.  679,  57  U.  S.  (L.  ed.)  1083,  229  U.  S.  82,  33  S.  Ct.  679,  57  U.  S. 
Ann.  Cas.  1915A  232.  (L  ed.)  1083,  Ann.  Cas.  1915A  232; 

14.  Shively  v.  Bowlby,  152  U.  S.  1,  State  v.  Cleveland,  etc.,  E.  Co.,  94  Ohio 
14  S.  Ct.  548,  38  U.  S.  (L.  ed.)  331;  St.  61,  113  N.  E.  677,  L.R.A.1917A 
Donnelly  v.  United  States,  228  U.  S.  1007;  State  v.  West  Tennessee  Land 
243,  708,  33  S.  Ct  449,  1024,  Ann.  Co.,  127  Tenn.  575,  168  S.  W.  748, 
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the  use  of  the  water  inconsistent  with  the  public  right.11  The  public 
ownership  in  trust  of  navigable  waters  was  recognized  and  adopted  in 
the  establishment  of  the  Northwest  Territory.  The  ordinance  of  1787 
provided  that  "the  navigable  waters  leading  into  the  Mississippi  and 
St  Lawrence,  and  the  carrying  places  between  the  same,  shall  be  com- 
mon highways,  and  forever  free,  as  well  to  the  inhabitants  of  the  said 
territory  as  to  the  citizens  of  the  United  States,  and  those  of  any  other 
states  that  may  be  admitted  into  the  confederacy,  without  any  tax, 
impost,  or  duty  therefor."  ie  The  sajue  principle  has  been  made  a 
part  of  the  organic  law  of  many  of  the  states  of  the  Union.17  Other 
state  constitutions  have  gone  somewhat  farther  and  have  declared  that 
the  water  of  every  natural  stream,  not  theretofore  appropriated,  within 
the  state,  is  the  property  of  the  public,  and  the  same  is  dedicated  to  the 
use  of  the  people  of  the  state,  subject  to  appropriation  as  provided  in 
the  constitution.18  Other  constitutions  provide  that  all  the  waters  of 
the  state,  when  flowing  in  their  natural  channels,  including  the 
waters  of  all  natural  springs  or  lakes  within  the  boundaries  of  the  state, 
are  the  property  of  the  state.19  The  state  does  not  relinquish  its  right 
of  ownership  and  claim  to  the  waters  of  natural  streams,  though  it  has 
granted  to  its  citizens,  on  prescribed  conditions,  the  right  to  the  use  of 
such  waters  for  beneficial  purposes  within  its  own  boundaries.20 

267.  Non-navigable  Waters. — Small  streams  and  rivers  such  as 
are  not  floatable — that  is,  cannot  in  their  natural  state  be  used  for 
the  carriage  of  boats,  rafts,  or  other  property — are  wholly  and  abso- 
lutely private,  not  subject  to  the  servitude  of  the  public,  nor  to  be 
regarded  as  public  highways  by  water,  because  they  are  not  susceptible 
of  use  as  a  common  passage  for  the  public.1  The  title  to  the  land 
under  the  non-navigable  waters  of  unorganized  territories  passes  from 
the  United  States  to  the  grantee  of  the  upland  bounding  on  such  non- 
Ann.  Cas.  1914B  1043;  Eisenbach  v.  Husting,  156  Wis.  261,  145  N.  W. 
Hatfield,  2  Wash.  236,  26  Pae.  639, 12  816,  Ann.  Cas.  1915C  1148. 
L.R.A.  632 ;  Rossmiller  v.  State,  114  i$.  Stockman  v.  Leddy,  55  Colo.  24, 
Wis.  169,  89  N.  W.  839,  91  A.  S.  R.  129  Pac.  220,  Ann.  Cas.  1916B  1052; 
910,  68  L.R.A.  93;   Diana   Shooting  Parm  fr^t.  Co.  v#  Carpenter,  9  Wyo. 

Slu™^>n?U8fUlg,  n56  ™?Kn2?i',Q149  110>  61  Pac-  &*>  87  A.  S.  R.  918,  50 
N.  W.  816,  Ann.  Cas.  1915C  1148.       rx> A    747 

Note :  12  L.R.A.  633,  677.  ^^  /  f  £  KA  m± 

^^^0^^^^   l^R       19-  Walbridge'    v.     Robinson,     22" 
Mon.  (Ky.)  249,  00  Am.  Dec.  153.       T,,A  OQfl    -^  ^^    Q10    «  T'n  A 

16.  Allaby  v.  Mauston  Electric  Serv-  *"">  23^'  125  Pac'  812'  43  L'RA- 
ice  Co.,  135  Wis.  345,  116  N.  W.  4,  l^"*  ™"             T  „     C1=  „  ,     ** 
16  L.R.A.(N.S.)  420;  Diana  Shooting  20.  Stockman  v.  Leddy,  55  Colo.  24, 
Club  v.  Husting,  156  Wis.  261, 145  N.  129  Pac-  220>  Am>-  Cas.  1916B  1052. 
W.  816,  Ann.  Cas.  1915C  1148.  *•  Wadsworth  v.  Smith,  11  Me.  278, 

17.  State  v.  Columbia  Water  Power  26  Am.  Dec.  525;  New  England  Trout, 
Co.,  82  S.  C.  181,  63  S.  E.  884, 129  A.  etc.,  Club  v,  Mather,  68  Vt.  338,  35 
S.  R.  876, 17  Ann.  Cas.  343,  22  LJEkA.  AtL  323,  33  L.R.A.  569. 

(N.S.)  435;  Diana  Shooting  Clnb  v.       Note:  41  Lit.  A.  373. 
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navigable  waters  as  an  incident  to  such  grant.2  Private  streams  are, 
and  in  fact  must  be,  recognized  as  a  class  distinct  from  navigable 
streams;  that  is,  those  which  are  so  small  or  shallow  as  not  to  be  navi- 
gable for  any  purpose,  and  in  which  the  public  have  no  rights  of  high- 
way or  otherwise,*  the  use  of  which  belongs  exclusively  to  the  riparian 
owners,4  whose  right  thereto  may  be  protected  by  injunction.5  Such 
water  in  its  natural  state  (so  far  as  respects  private  ownership  thereof) 
is  not  personal,  but  real,  property,  being  as  much  a  part  of  the  land 
itself  as  the  soil  and  rocks.  In  this  aspect  it  is  viewed  by  the  common 
law,  which  holds  that  he  who  owns  the  soil  owns  all  above  it  and  all 
beneath  it.*  But  in  view  of  the  transient  and  flowing  nature  of 
water,  the  landowner's  property  therein  is  not  absolute  but  qualified. 
In  a  sense  he  owns  it  while  it  is  on  his  land;  but  his  ownership  is 
limited  to  a  usufructuary  interest,  without  right  to  divert  any  from  its 
natural  course,  saving  for  the  limited  uses  that  naturally  and  of  neces- 
sity pertain  to  a  riparian  owner,  such  as  the  supply  of  his  domestic 
needs,  the  watering  of  his  cattle,  the  irrigation  of  his  fields,  the  sup- 
plying of  power  to  his  mill,  and  thexlike.7 

Ownership  and  Rights  in  Beds  and  Shores 

268.  Rule  at  Common  Law  as  to  Land  under  Tidal  Waters. — There 
has  been  much  conflict  as  to  the  title  of  land  under  water.  In  many 
instances,  different  conclusions  have  been  arrived  at  in  the  same  juris- 
diction under  various  circumstances,  and  courts  have  differed  in  the 
method  of  reasoning,  as  well  as  the  grounds  which  have  influenced 
their  determination.8  Under  the  common  law  of  England  the  title  to 
the  bed  of  the  sea  below  high  water  mark,  and  to  the  bed  of  all  rivers 
as  far  as  the  flow  of  the  tide  extended,  was  in  the  Crown,  but  the 
riparian  owners  of  all  fresh  water  rivers  above  the  ebb  and  flow  of  the 

2.  Griffith  v.  Holman,  23  Wash.  347,  489,  118  A.  S.  R.  764,  10  Ann,  Cas. 
63  Pac.  239,  83  A.  S.  R.  821,  54  L.R.A.  116,  14  L.R.A.(N.S.)  197,  affirmed 
178.  209  U.  S.  349,  28  S.  Ct.  529,  52  U.  S. 

3.  Wadsworth  v.  Smith,  11  Me.  278,  (L.  ed.)  828,  14  Ann.  Cas.  560. 

26  Am.  Dec.  525;  Brown  v.  Chad-  7.  Wharton  v.  Stevens,  84  la.  107, 
bourne,  31  Me.  9,  50  Am.  Dec.  641;  50  N.  W.  562,  35  A.  S.  R.  296,  15 
Shaw  v.  Oswego  Iron  Co.,  10  Ore.  371,   LRA     630;    McCarter    v.    Hudson 

Swan  (Tenn.)  9,  58  Am  D»  «•  65  Atl.  489,  118  A.  S.  R.  754,  10  Ann. 
7^pSl    979  ;  ;   <**■   U«.   14  L.R.A.(N.S.)    197,   af- 

a    ™  a     u  o  tup  u    kio  firmed  209  U.  S.  349,  38  S.  Ct  529,  52 

4.  Moore  v.  Sanborne,  2  Mich.  519,  ^"i  ,^  V\  qQo  ..  A  n  ImT 
59  Am.  Dec.  209;  Shaw  v.  Oswego  ^.  ( L.  ^)  82^4  A^Ca^  560 ; 
Iron  Co.,  10  Ore.  371,  45  Am.  Rep.  Emporia  v.  Soden,  25  Kan.  588,  37 
146  Am.  Rep.  265, 

5.  Note :  70  L.R. A.  275.  8-  Stat«  v-  Cleveland,  etc,  R.  Co., 

6.  McCarter  v.  Hudson  County  94  Ohio  St.  61,  113  N.  E.  677,  L.R.A. 
Water  Co.,  70  N.  J.  Eq.  695,  65  Atl.   1917A  1007. 
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tide,  whether  navigable  or  non-navigable,  where  the  river  formed  the 
boundary  between  adjoining  proprietors,  was  in  the  riparian  owner  to 
the  thread  of  the  stream.9 

269.  Rule  in  United  States. — In  the  United  States  the  several 
states  have  succeeded  to  all  the  right  of  the  Crown  and  Parliament  in 
the  soil  under  navigable  tide  waters,  and  each,  subject  to  limitations  to 
be  found  in  the  federal  constitution,  has  the  ownership  and  control  of 
all  the  navigable  waters  and  of  the  bed  thereof  within  its  limits.19 

ft 

9.  Barney  v.  Keokuk,  94  U.  S.  324,  392 ;  Willow  River  Club  v.  Wade,  100 
24  U.  S.  (L.  ed.)  224;  Shively  v.  Bowl-  Wis.  86,  76  N.  W.  273,  42  L.R.A.  305. 
by,  152  U.  S.  1,  14  S.  Ct.  548,  38  U.  Notes :  53  A.  S.  R.  290 ;  8  L.R.A. 
S.  (L.  ed.)  331;  Mobile  v.  Eslava,  9  89;  42  L.R.A.  322;  1  L.R.A.(N.S.) 
Port.  (Ala.)  577,  33  Am.  Dec.  325;  762;  22  L.R.A.(N.S.)  339;  Ann.  Cas. 
Coburn  v.  Ames,  52  Cal.  385,  28  Am.  1915D  69. 

Rep.  G34;  San  Francisco  Sav.  Union  v.  10.  Martin  v.  Waddell,  16  Pet.  367, 
R.  G.  R.  Petroleum,  etc.,  Co.,  144  Cal.  10  U.  S.  (L.  ed.)  997;  Mumford  v.  ■ 
134,  77  Pac.  823,  103  A.  S.  R.  72,  1  Wardwell,  6  Wall.  423,  18  U.  S.  (L. 
Ann.  Cas.  182,  66  L.R.A.  242;  Revell  ed.)  756;  McCready  v.  Virginia,  94  U. 
v.  People,  177  111.  468,  52  N.  E.  1052,  S.  391,  24  U.  S.  (L.  ed.)  248;  Man- 
69  A.  S.  R.  257,  43  L.R.A.  790;  Cobb  cheater  v.  Massachusetts,  130  U.  S. 
v.  Lincoln  Park,  202  Ilk  427,  67  N.  E.  240,  11  S.  Ct.  559,  35  U.  S.  (L.  ed.) 
5,  95  A.  S.  R.  258,  63  L.R.A.  264;  159;  Hardin  v.  Jordan,  140  U.  S.  371, 
Wood  v.  Fowler,  26  Kan.  682,  40  Am.  11  S.  Ct.  808,  35  U.  S.  (L.  ed.)  428; 
Rep.  330 ;  State  v.  Akers,  92  Kan.  169,  Illinois  Cent.  R.  Co.  v.  Illinois,  146  U. 
140  Pac.  637,  Ann.  Cas.  1916B543;  S.  387, 13  S.  Ct.  110,  36  U.  S.  (L.  ed.) 
Barker  v.  Bates,  13  Pick.  (Mass.)  255,  1018;  St.  Anthony  Falls  Water-Power 
23  Am.  Dec.  678 ;  Goff  v.  Cougle,  118  Co.  v.  St.  Paul  Water  Corners,  168 
Mich.  307,  76  N.  W.  489,  42  L.R.A.  U.  S.  349,  18  S.  Ct.  157,  42  U.  S. 
161  and  note;  Union  Depot,  etc.,  Co.  v.  (L.  ed.)  497;  Mobile  Transp.  Co.  v. 
Brunswick,  31  Minn.  297,  17  N.  W.  M6bile,  187  U.  S.  479,  23  S.  Ct.  170, 
626,  47  Am.  Rep.  789 ;  State  v.  Korrer,  47  U.  S.  (L.  ed.)  266;  Mobile  v.  Es- 
127  Minn.  60,  148  N.  W.  617,  1095,  lava,  9  Port.  (Ala.)  577,  33  Am.  Dec. 
L.R.A.1916C    139;    Rogers   v.    Jones.   325;  Cain  v.  Simonson,  (Ala.)  39  So. 

1  Wend.  (N.  Y.)  237,  19  Am.  Dec.  571,  3  L.R.A.  (N.S.)  205;  Coburn  v. 
493;  Lansing  v.  Smith,  4  Wend.  (N.  Ames,  52  Cal.  385,  28  Am.  R*p.  634; 
Y.)  9,  21  Am.  Dec.  89;  Lewis  Blue  San  Francisco  Sav.  Union  v.  R.  G.  R. 
Point  Oyster  Cultivation  Co.  v.  Brig^s,  Petroleum,  etc.,  Co.,  144  Cal.  134,  77 
198  N.  Y.  287,  91  N.  E.  846,  19  Ann.  Pac.  823,  103  A.  S.  R.  72,  1  Ann.  Cas. 
Cas.  694,  34  L.R.A. (N.S.)  1084,  af-  182,  66  L.R.A.  242;  State  v.  Black 
firmed  229  U.  S.  82,  33  S.  Ct.  679,  57  River  Phosphate  Co.,  32  Fla.  82,  13 
U.  S.  (L.  ed.)  1083,  Ann.  Cas.  1915A  So.  640,  21  L.R.A.  189;  State  v.  Ger- 
232;  People  v.  Steeplechase  Park  Co.,  bing,  56  Fla.  603,  47  So.  353.  22  L.R.A. 
218  N.  Y.  459,  113  N.  E.  521,  Ann.  (N.S.)  337;  Clement  v.  Wat*m,  63 
Cas.  1918B  1099;  State  v.  Cleveland,  Fla.  109,  58  So.  25,  Ann.  Cas.  1914A 
etc.,  R.  Co.,  94  Ohio- St.  61,  113  N.  E.  72;  Low  v.  Knowlton,  26  Me.  128,  45 
677,  L.R.A.1917A  1007 ;  Lewis  v.  Port-  Am.  Dec.  100 ;  State  v.  Leavitt,  105 
land,  25  Ore.  133,  35  Pac.  256,  42  A.  S.  Me.  76,  72  Atl.  875,  26  L.R.A.(N.S.> 
R.  772,  22  L.R.A.  736;  Goodwin  v.  799;  Home  for  Aged  Women  v.  Com., 
Thompson,  15  Lea  (Tenn.)  209,  54  202  Mass.  422,  89  N.  E.  124,  24  L.R.A. 
Am.  Rep.  410;  Eisenbach  v.  Hatfield,    (N.S.)    79;   Kinkead  v.   Turgeon,  74 

2  Wash.  236,  26  Pac.  539,  12  L.R.A.  Neb.  580,  109  N.  W.  744,  121  A.  S.  R. 
632;  Gaston  v.  Mace,  33  W.  Va.  14,  740,  13  Ann.  Cas.  43,  7  L.R.A.(N.S.) 
10  S.  E.  60,  25  A.  S.  R.  848,  5  L.R.A.  316,  reversing  74  Neb.  573,  104  N.  W. 
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The  title  to  the  lands  of  this  character  were  withheld  by  the  original 
states  of  this  Union  as  essential  to  the  sovereignty  of  the  states,  to  the 
welfare  of  the  people  of  the  states,  and  to  the  proper  exercise  of  the 
police  powers  of  the  states.11  This  does  not  include  lands  that  do  not 
immediately  border  on  the  navigable  waters,  and  that  are  covered  by 
water  not  capable  of  navigation  for  useful  public  purposes,  such  as 
mud  flats,  shallow  inlets,  and  low  lands  covered  more  or  less  by  water 
permanently  or  at  intervals,  where  the  waters  thereon  are  not  in  their 
ordinary  state  useful  for  public  navigation. ,  Lands  not  covered  by 
navigable  waters  and  not  included  in  the  shore  space  between  ordinary 
high  and  low  water  mark  immediately  bordering  on  navigable  waters, 
are  the  subjects  of  private  ownership,  at  least  when  the  public  rights 
of  navigation,  etc.,  are  not  thereby  unlawfully  impaired.12  But  this 
absolute  title  in  the  state  does  not  deprive  the  littoral  proprietor  of  his 
right  to  access  from  his  own  land  to  the  ocean,  as  against  a  stranger.1* 
■  As  to  what  constitutes  the  "bed  of  the  water"  it  has  been  declared  that 
the  bed  consists  of  the  soil  which  the  water  occupies  so  long  and  con- 
tinuously as  to  wrest  it  from  vegetation  and  destroy  its  value  for  agri- 
cultural purposes.  It  does  not  include  lowlands  which,  although  sub- 
ject to  frequent  overflow,  are  valuable  as  meadows  or  pastures.14 

270.  Title  in  Bed  of  Nontidal  Navigable  Waters  in  State.— The 
great  size  of  many  of  the  fresh  water  rivers  of  this  country,  and  their 
capability  of  navigation,  have  induced  some  of  the  highest  courts  of 
several  of  the  states  to  attach  to  them  the  common  law  consequences  of 
navigability,  thereby  abrogating  the  common  law  distinction  between 

1061, 13  Ann.  Cas.  43,  1  L.R.A.(N.S.j  266,  42  A.  S.  R.  772,  22  L.R.A.  736; 
762 ;  Arnold  v.  Mundy,  6  N.  J.  L.  1,  Hume  v.  Rogue  River  Packing  Co.,  51 
10  Am.  Dec.  356;  Stevens  v.  Paterson,  Ore.  237,  83  Pac.  39l,  92  Pac.  1065, 
etc,  R.  Co.,  34  N.  J.  L.  532,  3  Am.  96  Pac.  865,  131  A.  S.  R.  732,  31 
Rep,  269;  Marcus  Sayre  Co.  v.  New-  L.R.A.(N.S.)  396;  Taylor  v.  Com., 
ark,  60  N.  J.  Eq.  361,  45  Atl.  985,  83  102  Va.  759, 47  S.  E.  875, 102  A.  S.  R. 
A.  S.  R.  629,  48  L.R.A.  722;  Philadel-  865;  Eisenbeis  v.  Wakeman,  2  Wash, 
phia  Brewing  Co,  v.  MeOwen,  76  N.  534,  28  Pac.  923, 12  L.R.A.  632. 
J.  L.  636,  73  Atl.  518,  131  A.  S.  R.  Notes:  5  L.R.A.  61;  Ann.  Cas. 
664,  16  Ann.  Caa.  648;  Jersey  City  v.  1915D  69. 

Hall,  79  N.  J.  L.  559,  76  Atl.  1058,       ^s  to  boundaries  on  watercourses, 
Ann.  Cas.  1912A  696;  Hedges  v.  West  ^  Boundaries,  vol.  4,  p.  81  et  seq. 
*»?*%?"  4Co£  ^  *L  J'  I50'  M  NvtE-       11-  State  v.  Gerbing,  56  Fla.  603,  47 
S?lfi  ^^  xtv  «-.^;vrSafe-.Ao«  TT   So.  353,  22  LJLA.(N.S.)  337. 

T°rQ'  £*,&  W  p?AN  ™«  XT'  V*       12.  Clement  v.  Watson,  63  Fla.  109, 
A.  S    R   592,  38  L.R.A.  606;  People  5g  go  25  Am   Cag  19MA  72 

Ita?a%S^ff  Sl8B       »  San  Francisco  Sav .Union  v  R. 

1099;  Collins  v.  Benbury,  27  N.  C.  118,  *  V^£^  1m   A%  ^    £ 

42  Am.  Dec.  155;  Ward  v.  Willis,  51  J34;  77  ^ac-  J2 3,  1 03  A.   S.  R.  72, 

N.  C.  183,  72  Am.  Dec.  570 ;  Shepard's  1  ****•  Cas-  182»  66  L*R-A-  242«  T 
Point  Land  Co.  v.  Atlantic  Hotel,  132       14.  In    re    Minnetonka    Lake    Im- 

N.  C.  517,  44  S.  E.  39,  61  L.R.A.  937;  provement,  56  Minn.  513,  58  N.  W. 

Lewis  v.  Portland,  25  Ore.  133,  35  Pac.  295,  45  A.  S.  R.  494. 
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them  and  those  in  which  the  tide  ebBs  and  flows,  so  that  grants 
bounded  on  such  rivers  stop. at  their  margin.15  Thus  in  many  states 
the  same  rule  as  to  the  ownership  of  and  the  sovereignty  over  lands 
under  the  navigable  fresh  water  rivers  has  been  applied  which  obtains 
at  common  law  as  to  the  ownership  of  and  sovereignty  over  lands  under 
tide  waters,  and  such  lands  are  regarded  as  held  by  the  same  right  in 
the  one  case  as  the  other,  and  subject  to  the  same  trusts  and  limita- 
tions.16 According  to  this  view  in  the  case  of  large  fresh  water  rivers 
which  are  navigable  in  fact,  the  riparian  owners  do  not  take  to  the 

15.  Shaw  v.  Oswego  Iron  Co.,  10  S.  R.  493;  State  v.  Cleveland,  etc.,  R. 
Ore.  371,  45  Am.  Rep.  146.  Co.,  94  Ohio  St.  61,  113  N.  E.  677, 

16.  Den  v.  Jersey  Co.,  15  How.  426,  L.R.A.1917A  1007;  Shaw  v.  Oswego 
14  U.  S.  (L.  ed.)  757;  Mumford  v.  Iron  Co.,  10  Ore.  371,  45  Am.  Rep. 
Wardwell,  6  Wall.  423,  18  U.  S.  146;  Lewis  v.  Portland,  25  Ore.  133, 
(L.  ed.)  756;  Hoboken  v.  Pennsylva-  35  Pac.  256,  42  A.  S.  R.  772,  22  L.R.A. 
xria  R.  Co.,  124  U.  S.  656,  8  S.  Ct.  643,  736;  Hume  v.  Rogue  River  Packing 

31  U.  S.  (L.  ed.)  543;  Wear  v.  Kan-  Co.,  51  Ore.  237,  83  Pac  391,  92  Pac. 
sas,  245  U.  S.  154,  38  S.  Ct.  55,  62  U.  1065,  96  Pac.  865,  131  A.  S.  R.  732, 
S.  (L.  ed.)  214>  Ann.  Cas.  1918B  586;  31  L.R.A.(N.S.)  396  and  note;  Co- 
Mobile  v.  Eslava,  9  Port.  (Ala.)  577,  quille  Mill,  etc.,  Co.  v.  Johnson,  52 
33  Am.  Dec.  325;  St.  Louis,  etc.,  R.  Ore.  547,  98  Pac.  132,  132  A.  S.  R. 
Co.  v.  Ramsey,  53  Ark.  314,  13  S.  W.  716;  Carson  v.  Blazer,  2  Bin.  (Pa.) 
931,  22  A.  S.  R.  195,  8  L.R.A.  559;  475,  4  Am.  Dec.  463;  Harvey  v. 
People  v.  Gold  Run  Ditch,  etc.*  Co.,  66  Thomas,  10  Watts  (Pa.)  63,  26  Am. 
Gal.  138,  4  Pac.  1152,  56  Am.  Rep.  Dec.  141 ;  Monongahela  Bridge  Co.  v. 
80;  Tomlin  v.  Dubuque,  etc.,  R.  Co.,   Kirk,  46  Pa.  St.  112,  84  Am.  Dec.  527; 

32  la.  106,  7  Am.  Rep.  176;  Holman  Stover  v.  Jack,  60  Pa.  St.  339,  100 
v.  Hodges,  112  la.  714,  84  N.  W.  Am.  Dec.  566;  Fulmer  v.  Williams, 
950,  84  A.  S.  R.  367,  58  L.R.A.  673;  122  Pa.  St.  191,  15  Atl.  726,  9  A.  S. 
Carr  v.  Moore,  119  la.  152,  93  N.  W.  R.  88,  1  L.R.A.  603;  Stuart  v.  Clark, 
52,  97  A.  S.  R.  292;  Park  Com'rs  v.  2  Swan  (Tenn.)  9,  58  Am.  Dec.  49; 
Diamond  Ice  Co.,  130  la.  603,  105  N.  Holbert  v.  Edens,  5  Lea  (Tenn.) 
W.  203,  8  Ann.  Cas.  28,  3  L.R.A.  204,  40  Am.  Rep.  26;  Goodwin 
(N.S.)  1103;  Wood  v.  Fowler,  26  Kan.  v.  Thompson,  15  Lea  (Tenn.)  209, 
682,  40  Am.  Rep.  330;  Fowler  v.  M  Am#  r^  410.  Webster  v.  Harris, 
Wood,  73  Kan.  511,  85  Pac.  763,  117   m  Tenn  668  69  S  W  782  59  L.RA. 

al  ?'  R*ai534,  o6o  £R'An(ao'Sv!n  p2J  324;  Milier  v.  State,  i24  tenn.  293,' 
State  v.  Akers,  92  Kan.  169  140  Pac.  m  g  w  760  Ann  Cag  m2D  1086 

637,  Ann.  Cas.  1916B  543;  Carli  v.  „-  T  „  A  /xr «  x  An7.  Q.  .  w  W/lJ 
Stillwater  St.  Ry.,  etc.,  Co.,  28  Minn.   *?  L.RA. (N.S  )   407;  State  v.  West 

373,  10  N.  W.  205,  41  Am.Rep.  290;  T£^  J"dA£"'r2? iSS'iffi: 

Union  Depot,  etc.,  Co.  v.  Brunswick,  ^  S-  W-  7g>- ***-  Cf  •  Jf  *"  Jj*8 ' 

31  Minn.  297,  17  N.  W.  626,  47  Am.  Home    v.    Richards, ^  4    Call.     (Va.) 

Rep.  789;  Lake  Superior  Land  Co.  v.  441,  2  Am.  Dec.  574;   Eisenbach  v. 

Emerson,  38  Minn.  406,  38  N.  W.  200,  Hatfield,  22  Wash.  236,  26  Pac.  539, 12 

8  A.  S.  R.  679;  Cooley  v.  Golden,  117  L.R.A.   632;   Griffith   v.   Holman,   23 

Mo.  33,  23  S.  W.  100,  21  L.R.A.  300 ;  Wash.  347,  63  Pac.  239,  83  A.  S.  R. 

Cox  v.  Arnold,  129  Mo.  337,  31  S.  W.  821,  54  L.R.A.  178;  Ravenswood  v. 

592,  50  A.  S.  R.  450;  Moore  v.  Farm-  Flemings,  22  W.  Va.  52,  46  Am.  Rep. 

er,  156  Mo.  33,  56  S.  W.  493,  79  A.  485. 

S.  R.  504  and  note;  Frank  v.  Goddin,       Notes:   12  L.R.A.   677;  42  L.RA 

193  Mo.  390,  91  S.  W.  1057,  112  A.  172,  305. 
R.  C.  L.  Vol.  XXVII.— 86.    1361 


§§  271,  272  WATERS  27  R.  C.  L. 

middle  of  the  river,  but  the  state  is  the  owner  of  the  subjacent  soil,  and 
the  public  have  an  easement  in  the  river.17  So  it  has  been  decided 
that  the  owner  of  premises  bounded  on  one  of  the  Great  Lakes  takes 
no  title  to  any  submerged  land  under  the  waters  of  the  lake.18  The 
wrongful  diversion  of  the  waters  of  a  navigable  river  from  its  bed  does 
not  extinguish  the  title  of  the  state  thereto,  or  add  to  that  of  riparian 
owners.19 

271.  Limitation  of  Rule  as  to  Ownership  in  State. — The  courts 
which  have  attempted  to  vest  title  to  the  river  bottoms  of  navigable 
rivers  in  the  public  have  been  in  great  doubt  how  far  the  public  title 
ought  to  extend.20  In  order  that  the  public  title  to  the  beds  of  streams 
might  not  be  extended  to  mountain  brooks  capable  of  floating  logs, 
some  courts  have  adopted  as  a  definition  of  navigability  a  river  capable 
in  the  ordinary  state  of  the  water  of  navigation  ascending  and  descend- 
ing by  sea  vessels,  that  is,  such  vessels  as  are  employed  in  the  ordinary 
purposes  of  commerce  whether  foreign  or  inland,  and  whether  steam 
or  sail  vessels.1  In  other  jurisdictions  the  stream  must  be  of  such  size 
and  depth  as  to  be  in  part  capable  of  navigation  for  useful  public 
purposes.2 

272.  Title  to  Center  of  Bed  of  Nontidal  Navigable  Waters  in 
Riparian  Owner. — The  view  that  the  state  has  title  to  the  bed  of  navi- 
gable fresh  watercourses  *  is  not  uniformly  followed  by  all  the  states, 
but  there  is  a  strong  array  of  authorities  opposed  thereto,  which  do  not 
regard  the  greater  size  of  rivers  in  the  United  States  as  furnishing  a 
sufficient  reason  for  departing  from  the  rule  at  common  law.4  They 
have  therefore  held  to  the  strict  application  of  the  common  law  rule 
that  only  those  rivers  in  which  the  tide  ebbs  and  flows  limit  grants  of 

17.  Shaw  v.  Oswego  Iron  Co.,  10  Goodwin  v.  Thompson,  15  Lea  (Tenn.) 
Ore.  371,  45  Am.  Rep.  146.  209,    54    Am.    Rep.    410;    Stuart    v. 

18.  Illinois  Cent.  K.  Co.  v.  Illinois,  Clark,  2  Swan  (Tenn.)  9,  58  Am. 
146  U.  S.  387,  13  S.  Ct.  110,  36  U.  S.  Dec.  49;  Webster  v.  Harris,  111  Tenn. 
(L.  ed.)  1018;  Revell  v.  People,  177  668,  69  S.  W.  782,  59  L.R.A.  324; 
111.  468,  52  N.  E.  1052,  69  A.  S.  R.  Miller  v.  State,  124  Tenn.  293,  137  S. 
257,  43  L.R.A.  790;  People  v.  Silber-  W.  760,  Ann.  Cas.  1912D  1086,  35 
wood,  110  Mich.  103,  67  N.  W.  1087,  L.R.A.(N.S.)   407. 

32  L.R.A.  694.  Note:  42  L.R.A.  322. 

19.  Nate:  13  Ann.  Cas.  50.  2.  Clement  v.  Watson,  63  Fla.  109, 

20.  Stuart  v.  Clark,  2  Swan  (Tenn.)    58  So.  25,  Ann.  Cas.  1914A  72. 

9,  58  Am.  Dec.  49.  3.  As  to  the  view  that  the  state  has 

Note:  1  L.R.A.  (N.S.)  763.  title  in  such  cases,  see  supra,  par.  270. 

1.  Collins  v.  Benbury,  27  N.  C.  118,  4.  Kinkead  v.  Turgeon,  74  Neb.  580, 
42  Am.  Dec.  155,  25  N.  C.  277,  38  Am.  109  N.  W.  744,  121  A.  S.  R.  740,  7 
Dec.  722;  State  v.  Eason,  114  N.  C.  L.R.A.(N.S.)  316,  13  Ann.  Cas.  43, 
787,  19  S.  E.  88,  41  A.  S.  R.  811,  23  reversing  74  Neb.  573, 104  N.  W.  1061, 
L.R.A.  520;  Burke  County  v.  Catawba  121  A.  S.  R.  740,  13  Ann.  Cas.  43,  1 
Lumber  Co.,  116  N.  C.  731,  21  S.  E.  L.R.A. (N.S.)  762;  Shaw  v.  Oswego 
941,  47  A.  S.  R.  829;  Holbert  v.  Edens,  Iron  Co.,  10  Qre.  371,  45  Am.  Rep. 
5  Lea  (Tenn.)  204,  40  Am.  Rep.  26;   146. 
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lands  adjoining  to  high  water  mark,  and  that  in  all  others,  without 
regard  to  size  or  capabilities  for  transportation  and  commercial  inter- 
course, the  middle  of  the  river  is  the  boundary  of  lands  on  either  side,6 
except  in  some  cases  where  a  different  rule  bos  been  applied  owing  to 
the  terms  of  the  original  grant,6  and  is  subject  only  to  the  public  right 
of  navigation.7    According  to  this  view  where,  by  the  law  of  a  state, 

5.  Barney  v.  Keokuk,  94  U.  S.  324,  v.  Alford,  114  Mich.  165,  72  N.  W. 

24  U.  S.  (L.  ed.)  224;  Kaukauna  Wa-  137,  38  L.R.A.  205;  Kinkead  v.  Tur- 

ter  Power  Co,  v.  Green  Bay,  etc.,  Canal  geon,  74  Neb.  580,  109  N.  W.  744,  121 

Co.,  142  U.  S.  254,  12  S.  Gt.  173,  35  A.   S.   R.   740,   13   Ann.   Cas.   43,   7 

U.  S.  (L.  ed.)  1004;  Archer  v.  Green-  L.R.A.(N.S.)   316,  reversing  74  Neb. 

ville  Sand,  etc.,  Co.,  233  U.  S.  60,  34  573,  104  N.  W.  1061,  13  Ann.  Cas. 

S.  Ct.  5157,  58  U.   S.    (L.  ed.)    850;  43,  1  L.R.A.(N.S.)  762;  Grey  v.  Pat- 

Gratz  v.  Land,  etc.,  Imp.  Co.,  82  Fed.  erson,  60  N.  J.  Eq.  385,  45  Atl.  995,  83 

381,  53  U.  S.  App.  499,  27  C.  C.  A.  A.  S.  R.  642,  48  L.R.A.  717;  Ex  parte 

305,   10  L.R.A.  393   (rule  in  Wiscon-  Jennings,  6  Cow,  (N.  Y.)  518,  16  Am, 

sin) ;  Rome  Ry.,  etc.,  Co.  v.  Loeb,  141  Dec.    447;    Chenango    Bridge    Co.    v. 

Ga.   202,    80    S.    E.   785,   Ann.    Cas.  Paige,   83  N.   Y.   178,   38   Am.   Rep. 

1915C  1023;  Johnson  v.  Johnson,  14  407;  Fulton  light,  etc.,  Co.  v.  State; 

Idaho  561,   95   Pac.   499,   24  L.R.A.  200  N.  Y.  400,  94  N.  E.  199,  37  L.R.A. 

(N.S.)   1240  and  note;  Middleton  ▼.  (N.S.)    307;    State   v.    Shannon,    36 

Pritchard,  3  Scam.  (111.)  610,  38  Am.  Ohio  St.  423,  38  Am.  Rep.  599;  Mc- 

Dec.  112;  Ensrainger  v.  People,  47  111.  Cullough  v.  Wall,  4  Rich  L.  (S.  C.)  68, 

384,  95  Am.  Dec.  495;  Chicago  v.  Mc-  53  Am.  Dec.  715;  Walker  v.  Shepard- 

Ginn,  51  111.  266,  2  Am.  Rep.  295;  son,  4  Wis.  486,  65  Am.   Dec.  324; 

Cobb  v.  Lavalle,  89  111.  331,  31  Am.  Delaplaine  v.  Chicago,  etc.,  R.  Co.,  42 

Rep.  91 ;  Washington  Ice  Co.  v.  Short-  Wis.  214,  24  Am.  Rep.  386 ;  Diedrich 

all,   101   111.   46,   40   Am.   Rep.   196;  v.  Northwestern  Union  R.  Co.,  42  Wis. 

Brooklyn  v.  Smith,  104  111.  429,  44  248,   24  Am.   Rep.  399;   Norcross  v. 

Am.  Rep.  90;  Fuller  v.  Shedd,  161  III.  Griffiths,  65  Wis.  599,  27  N.  W.  606, 

462,  44  N.  E.  286,  52  A.  S.  R.  380,  33  56  Am.  Rep.  642;  Willow  River  Club 

L.R.A.  146;  Belief ontaine  Imp.  Co.  v.  v.  Wade,  100  Wis.  86,  76  N.  W.  273, 

Niedringhaus,  181  111.  426,  55  N.  E.  42  L.R.A.  305;  Priewe  v.  Wisconsin 

184,  72  A.  S.  R.  269;  Schulte  v.  War-  State  Land,  etc.,  Co.,  103  Wis.  537,  79 

ren,  218  111.  108,  75  N.  E.  783,  13  N.  W.  780,  74  A.  S.  R.  904. 

L.R.A.(N.S.)  745;  Berry  v.  Snyder,  3  Notes:  5  L.R.A.  61,  62;  42  L.R.A. 

Bush    (Ky.)    266,  96  Am.  Dec.  219;  322,323. 

Stanberry  v.  Mallory,  101  Ky.  49,  39  As  to  title  by  adverse  possession  to 

S.  W.  495,  72  A.  S,  R.  389;  Wilson  v.  navigable    waters    on    the    beds    and 

Watson,  141  Ky.  324,  132  S.  W.  563,  shores  thereof,  see  Adverse  Posses- 

35  L.R.A.  (N.S.)  227  and  note;  Wads-  SiON,  vol.  1,  p.  740. 

worth  v.  Smith,  11  Me.  278,  26  Am.  6.  Smith  v.  Rochester,  92  N.  Y.  463, 

Dec.  525;  Brown  v.  Chadburne,  31  Me.  44  Am.  Refc.  393;  Fulton  Light,  etc., 

9,  50  Am.  Dec.  641;  Hooper  v.  Hob-  Co.  v.  State,  200  N.  Y.  400,  94  N.  E. 

son,  57  Me.  273,  99  Am.  Dec.  769;  199,  37  L.R.A.(N.S.)  307. 

Browne  v.  Kennedy,  5  Har.  &  J.  (Md.)  7.  Kaukauna  Water  Power  Co.  v. 

195,  9  Am.  Dec.  503;  Moore  v.  San-  Green  Bay,  etc.,  Canal  Co.,  142  U.  S. 
borne,  2  Mich.  519,  59  Am.  Dec.  209;  254,  12  S.  Ct.  173,  35  U.  S.  (L.  ed.) 
Lorman  v.  Benson,  8  Mich.  18,  77  Am.  1004;  Ensminger  v.  People,  47  111. 
Dec.  435;  Ryan  v.  Brown,  18  Mich.  384,  95  Am.  Dec.  495 ;  Berry  v.  Snvder, 

196,  100  Am.  Dec.  154;  Grand  Rapids  3  Bush  (Ky.)  266,  96  Am.  Dec/219; 
v.  Powers,  89  Mich.  94,  50  N.  W.  661.  Browne  v.  Kennedy,  5  Har.  &  J.  (Md.) 
28  A.  S.  R.  276,  14  L.R.A.  498;  Hall  195,  9  Am.  Dec.  503;  Rvan  v.  Brown, 
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an  owner  of  land  on  a  river  takes  to  the  thread  of  the  stream,  a  riparian 
owner  whose  land  is  bordered  by  a  state  boundary  river  takes  title  to 
the  boundary  between  the  two  states  regardless  of  whether  that  is 
nearer  to  or  farther  from  the  shore  than  the  filum  aquae  of  the 
stream.8  And  where  the  lines  of  a  grant  of  land  from  the  state  include 
a  navigable  river,  the  soil  covered  by  the  river  passes  with  the  grant, 
subject  to  the  public  easement  of  fishery  and  navigation,9  unless 
clearly  confined  within  less  limits  by  the  grant,10  and  will  also  pass 
by  a  conveyance  by  such  person.11  So  a  conveyance  of  land  abutting 
on  a  navigable  stream  vests  title  in  the  grantee  to  the  thread  of  the 
stream,  including  any  islands  which  he  between  the  thread  of  the 
stream  and  the  land  so  conveyed,1*  and  where  land  on  a  navigable 
river,  deeded  by  metes  and  bounds,  includes  the  bank  of  the  river, 
although  no  reference  is  made  to  the  river  it  will  be  presumed  prima 
facie  that  the  bed  of  the  rver  to  the  middle  is  conveyed.13  And  where 
by  gradual  accretions  the  thread  of  the  stream  has  been  slowly 
changed,  the  riparian  owner's  grant  follows  the  channel  and  still 
goes  to  the  thread  of  the  stream.14 

273.  Ownership  between  High  and  Low  Water  Hark. — The  Eng- 
lish decisions  disclose  a  considerable  uncertainty  in  the  law  as  to 
the  title  to  the  soil  between  high  and  low  water  mark.  According  to 
the  view  of  Sir  Matthew  Hale,  the  seashore,  as  well  as  all  other 
parcels  of  land  in  the  kingdom,  once  belonged  to  the  king,  and 
continued  to  do  so  unless  he  had  parted  with  the  title,  which  would 
not  be  presumed,  but  must  be  proved  by  the  one  alleging  it,  for 
which  purpose  the  ordinary  acts  of  ownership  were  sufficient  After 
this  doctrine  had  been  carried  to  the  point  that  title  to  such  soil 
was  asserted  to  be  a  prerogative  right  with  which  the  king  could  not 
part  and  that  it  was  held  for  the  benefit  of  the  people,  Hale'6<  doctrine 
was  received  with  favor  in  many  later  opinions  which  practically 
established  the  law  so  far  as  the  presumption  of  title  was  concerned, 
although  in  general  it  is  said  that  the  questions  relating  to  title  in 
such  cases  can  hardly  be  considered  as  settled  at  the  present  time. 

18  Mich.  196,  100  Am.  Dec.  154;  Grey  (Md.)  195,  9  Am.  Dec.  503. 

v.  Paterson,  60  N.  J.  Eq.  385,  45  Atl.  12.  Chandos  v.  Mack,  77  Wis.  573, 

995,  83  A.  S.  R.  642,  48  L.RA.  717;  46  N.  W.  803,  20  A.  S.  R.  139,  10 

Walker  v.    Shepardson,   4  Wis.  486,  L.RA.  207. 

65  Am.  Dec.  324;  State  v.  Carpenter,  13.  McCaullough  v.  Wall,  4  Rich. 

68  Wis.  165,  31  N.  W.  730,  60  Am.  L.  (S.  C.)  68,  53  Am.  Dec.  715;  Nor- 

Rep.  848.  cross  v.  Griffiths,  65  Wis.  599,  27  N. 

8.  Note:  35  L.R.A.(N.S.)  228.  W.  606,  56  Am.  Rep.  642;  Chandos  ▼. 

9.  Browne  v.  Kennedy,  5  Har.  &  J.  Mack,  77  Wis.  573,  46  N.  W.  803,  20 
(Md.)  195,  9  Am.  Dec.  503.  A.  S.  R.  139, 10  L.R.A.  207. 

10.  Berry  v.  Snyder,  3  Bush  (Ky.)  14.  Fuller  v.  Shedd,  161  111.  462,  44 
266,  96  Am.  Dec.  219 ;  Ryan  v.  Brown,  N.  E.  286,  52  A.  S.  R.  380,  33  L.R.A. 
18  Mich.  196,  100  Am.  Dec.  154.  146. 

11.  Browne  v.  Kennedy,  5  Har.  &  J. 
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Furthermore,  although  the  judges  usually  state  that  prima  facie  the 
title  is  in  the  king,  yet  it  is  agreed  that  it  may  be  in  the  individual, 
and  the  individual  has  usually  prevailed  in  the  suits.15  In  this 
country  when  the  title  of  the  king  passed  to  the  respective  states  in 
the  Union  they  were  actually  in  the  position  where  the  law  had 
theoretically  placed  William  I.  They  had  the  title  and  could  part 
with  it  or  not  as  they  chose.  In  many  of  the  states  statutes  have  been 
passed  expressly  extending  the  riparian  title  to  low  water  mark.  In 
others  the  title  has  been  expressly  reserved  by  law  to  the  states,  while 
in  still  others  the  question  depends  on  the  construction  of  the  par- 
ticular grants,  and  is  to  be  determined  by  the  courts.16  Therefore, 
according  to  some  decisions  where  the  title  to  the  bed  of  waters  is 
in  the  state,  the  title  of  the  riparian  owner  extends  to  the  low  water 
mark  on  tide  waters,17  and  also  on  streams  above  tide  water,18  which 
title  is  spoken  of  in  some  cases  as  only  a  qualified  one,  the  grant  not 
being  absolute  except  to  high  water  mark-19    In  other  jurisdictions, 

15.  Note :  45  L.R.A.  227  et  seq.  18.  Mobile  Transp.  Co.  v.  Mobile, 

16.  Note :  45  LJR.A.  238.  153  Ala.  409,  44  So.  976,  127  A.  S.  R. 

17.  Boston  v.  Lacraw,  17  How.  426,  34,  13  L.R.A.(N.S.)  352;  Peoria  v. 
15  U.  S.  (L.  ed.)  118;  Emerson  v.  Central  Nat.  Bank,  224  111.  43,  79  N. 
Taylor,  9  Greenl.  (Me.)  42,  23  Am.  E.  296,  12  L.R.A.(N.S.)  687;  Bain- 
Dec.  531 ;  Moulton  v.  Libbey,  37  Me.  bridge  v. .  Sherlock,  29  Lad.  364,  95 
472,  59  Am.  Dec.  57;  King  v.  Young,  Am.  Dec.  644;  Union  Depot,  etc.,  Co. 
76  Me.  76,  49  Am.  Rep.  596;  State  v.  v.  Brunswick,  31  Minn.  297,  17  N.  W. 
Leavitt,  105  Me.  76,  72  Atl.  875,  26  626,  47  Am.  Rep.  789;  Lake  Superior 
L.R.A.(N.S.)  799;  Weston  v.  Samp-  Land  Co.  v.  .Emerson,  38  Minn.  406, 
son,  8  Cush.  (Mass.)  347,  54  Am.  Dec.  38  N.  W.  200,  8  A.  S.  R.  679;  Miller 
764;  Doane  v.  Willoutt,  5  Gray  v.  Mendenhall,  43  Minn.  95,  44  N.  W. 
(Mass.)  328,  66  Am.  Dec.  369;  Com.  v.  1141,  19  A.  S.  R.  219,  8  L.R.A.  89; 
Charlestown,  1  Pick.  (Mass.)  180,  11  State  v.  Korrer,  127  Minn.  60,  148  N. 
Am.  Dec.  161;  Barker  v.  Bates,  13  W.  617,  1095,  LIfc.A.1916C  139; 
Pick.  (Mass.)  255,  23  Am.  Dec.  678;  Moore  v.  Farmer,  156  Mo.  33,  56  S. 
Mayhew  v.  Norton,  17  Piek.  (Mass.)  W.  493,  79  A.  S.  R.  504;  Frank  v. 
357,  28  Am.  Dec.  300;  Valentine  v.  Goddin,  193  Mo.  390,  91  S.  W.  1057, 
Piper,  22  Pick.  (Mass.)  85,  33  Am.  112  A.  S.  R.  493;  State  v.  Eason,  114 
Dec.  715;  Adams  v.  Frothingham,  3  N.  C.  787, 19  S.  E.  88,  41  A.  S.  R.  811, 
Mass.  352,  3  Am.  Dec.  151;  Storer  v.  23  L.R.A.  520;  Monongahela  Bridge 
Freeman,  6  Mass.  435,  4  Am.  Dec  155;  Co.  v.  Kirk,  46  Pa.  St.  112,  84  Am. 
Henry  v.  Newburyport,  149  Mass.  582,  Dec.  527;  Fulmer  y.  Williams,  122  Pa. 
22  N.  E.  75,  5  L.R.A.  179;  Tappan  v.  St.  191,  15  AtL  726,  9  A.  S.  R.  88,  1 
Boston  Water  Power  Co.,  157  Mass.  L.R.A.  603. 

24,  31  N.  E.  703,  16  L.R.A.  353;  Ball  Note:  42  L.R.A.  174. 
v.  Slack,  2  Whart.  (Pa.)  508,  30  Am.  19.  Lenior  County  v.  Crabtree,  158 
Dec.  278;  Waverly  Water-Front,  etc.,  N.  C.  357,  74  S.  E.  105,  39  L.R.A. 
Co.  v.  White,  97  Va.  176,  33  S.  E.  (N.S.)  1213;  Stover  v.  Jack,  60  Pa. 
534,  45  L.R.A.  227;  Taylor  v.  Com.,  Sfr  339,  100  Am.  Dec.  566;  Pennsyl- 
102  Va.  759, 47  S.  E.  875, 102  A.  S.  R.  vania  Coal  Co.  v.  Winchester,  109  Pa. 
865.  St.  572,  58  Am.  Rep.  740;  Freeland 

Notes :  5  L.R.A.  61 ;  45  L.R.A.  239.     v.  Pennsylvania  R.  Co.,  197  Pa.  St. 

As  to  low  water  mark  as  a  boundary,  529,  47  Atl.  745,  80  A.  S.  R.  850,  58 
see  Bounuabies,  vol  4,  pp.  89, 104.        L.R.A.  206. 
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however,  the  rule  is  that  the  riparian  owner's  title  extends  only  to 
high  water  mark  in  tidal,80  and  also  in  nontidal  streams.1 

274.  Right  in  and  to  Shores. — The  shore  of  the  sea  and  its  arms 
is  that  space  of  land  which  lies  between  high  and  low  water  mark.2 
As  applied  to  inland  waters,  it  has  been  said  that  the  word  "shore" 
generally  has  application  only  to  large  bodies  of  water,  as  lakes  and 
large  rivers,  and  means  the  land  adjacent  thereto.*  Where  the  fee 
of  the  shore  on  tide  water  between  high  and  low  water  mark  is  in 
the  state  as  trustee  for  the  public,  a  riparian  proprietor  whose  land 
borders  upon  the  tide  water  has  a  right  in  the  nature  of  a  franchise 
or  easement  in  the  shore  between  high  and  low  water  mark.4  And 
it  has  been  declared  that  whether  the  fee  between  high  and  low 
water  mark  belongs  to  the  state  or  to  individuals  the  respective  rights 
of  the  parties  are  not  usually  affected  by  that  circumstance.5  In 
general,  it  may  be  staled  that  a  littoral  owner  acquires  only  those 
rights  in  the  foreshore  which  are  necessary  to  enable  him  to  make 

20.  Smith  v.  Maryland,  18  How.  -71,  19  R.  I.  114,  32  Atl.  166,  61  A.  S.  R. 

15  U.  S.    (L.  ed.)   269;  Hoboken  v.  738,  30  L.E.A.  497;  Gaston  v.  Mace, 

Pennsylvania  R.  Co.,  124  U.  S.  656,  8  33  W.  Va.  14, 10  S.  E.  60,  25  A.  S.  R. 

S.   Ct.  643,  31   U.   S.    (L.  ed.)    543;  848,  5  L.R.A.  392. 

Hagan  v.  Campbell,  8  Port.  (Ala.)  9,  Notes:  8  L.RA.  89;  12  L.R.A  634; 

33  Am*  Dec.  267;  Mobile  Transp.  Co.  42  L.RA.  163;  45  L.R.A.  238,  241. 

v.  Mobile,  153.  Ala.  409,  44  So.  976,  As  to  high  water  mark  as  a  bound- 

127  A.  S.  R.  34,  13  L.R.A.(N.S.)  352;  ary,  see  Boundabies,  vol.  4,  p.  104. 

People  v.   Kerber,   152   Cal.   731,   93  1.  Ventura  Land,  etc.,  Co.  v.  Mein- 

Pac.  878,  125  A.  S.  R.  93;  Chapman  v.  ers,  136  Cal.  284,  68  Pac.  818,  89  A. 

Kimball,  9  Conn.  38,  21  Am.  Dec.  707;  S.  R.  128;  Ferry  Pass  Inspector's,  etc., 

Mather  v.  Chapman,  40  Conn.  382,  16  Ass'n  v.  Whites  River  Inspectors',  etc., 

Am.  Rep.  46;  New  Haven  Steamboat  Ass'n,   57  Fla.   399,  48    So.   643,  22 

Co.  v.  Sargent,  50  Conn.  199,  47  Am.  L.R.A.(N.S.)  345;  Steele  v.  Sanchez, 

Rep.  632;  Welles  v.  Bailey,  55  Conn.  72  la.  65,  33  N.  W.  366,  2  A.  S.  R. 

292,  10  Atl.  565,  3  A.  S.  R.  48;  Farist  233;  Carr  v.  Moore,  119-  la.  152,  93 

Steel  Co.  v.  Bridgeport,  60  Conn.  278,  N.  W.  52,  97  A.  S.  R.  292;  C.  Beck 

22  Atl.  561,  13  L.R.A.  590;  Lorman  v.  Co.  v.  Milwaukee,  139  Wis.  340,  120 

Benson,  8  Mich.  18,  77  Am.  Dec.  435;  N.  W.  293,  131  A.  S.  R.  1061. 

Grey  v.  Paterson,  60  N.  J.  Eq.  385,  45  2.  Mobile  v.  Eslava,  9  Port.  (Ala.) 

Atl.  995,  83  A.  S.  R.  642,  48  L.R.A.  577,  33  Am.  Dec.  325;  Dana  v.  Jack- 

717 ;  Arnold  v.  Mundy,  6  N.  J.  L.  1,  son  St.  Wharf  Co.,  31  Cal.  118,  89  Am. 

10  Am.  Dec.  356;  Stevens  v.  Paterson,  Dec.  164;  Peoria  v.  Central  Nat.  Bank, 

etc.,  R.  Co.,  34  N.  J.  L.  532,  3  Am.  Rep.  224  111.  43t  79  N.  E.  296,  12  L.R.A. 

269 ;  Sage  v.  New  York,  154  N.  Y.  61,  (N.S.)    687;    Storer    v.    Freeman,    6 

47  N.  E.  1096,  61  A.  S.  R.  592,  38  Mass.  435,  4  Am.  Dec.  155;  McBurnev 

L.R.A.  606;  Ward  v.  Willis,  51  N.  C.  v.  Young,  67  Vt.  574,  32  Atl.  492,  29 

183,  72  Am.  Dec.  570 ;  Parker  v.  West  L.R. A.  539. 

Coast  Packing  Co.,   17  Ore.  510,  21  3.  Axline  v.  Shaw,  35  Fla-  305,  17 

Pac.  822,  5  L.R.A.  61 ;  Hume  v.  Rogue  So.  411,  28  L;R.A.  391. 

River  Packing  Co.,  51  Ore.   237,  83  4.  Allen  v.  Allen,  19  R.  L  114.  32 

Pac.  391,  92  Pac.  1065,  96  Pac.  865,  Atl.  166,  61  A.    S.  R.  738,  30  L.R.A. 

131   A.   S.   R,   732,   31   L.R.A.(N.S.)  497. 

396:  Philadelphia  v.  Scott,  81  Pa.  St.  5.  Carr  v.  Carpenter,  22  R.  I.  528, 

80,  22  Am.  Rep.  738;  Allen  v.  Allen.  48  Atl.  805,  58  L.R.A.  333M 
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reasonable  use  of  his  upland,  and  the  principal  attribute  of  such  use 
is  access  to  and  egress  from  the  open  water.6  And  he  may,  subject 
to  lawful  control  of  the  public  for  the  preservation  of  its  rights,  and 
to  the  Hght  of  eminent  domain,  use  the  shore  so  as  to  make  the 
navigation  available,7  without  respect  to  whether  the  shore  is  washed 
by  salt  or  fresh  water,  or  whether  the  owner's  title  extends  to  the 
thread  of  the  stream  or  to  high  or  low  water  as  the  case  may  be.8 
So  it  has  been  held  that  the  owners  of  shores  of  navigable  rivers 
have  power  to  control  the  right'  of  embarkation  and  landing,  even 
at  the  terminus  of  a  public  road.9  Furthermore,  it  has  been  decided 
that  the  right  to  take  seaweed  is  not  one  of  the  rights  which  the 
state  holds  in  trust  for  the  public,  like  navigation  or  fishery,  but  a 
private  right  in  the  shore,  which  belongs  to  the  land  bordering  upon 
the  beach,  and  which  the  littoral  owner  may  -control  and  convey.10 
275.  Title  in  State  in  Trust. — At  common  law  the  title  to  the  land 
under  tide  waters  was  held  by  the  crown  as  a  public  trust  to  sub- 
serve and  protect  the  public  in  its  right  to  use  such  waters  as  common 
highways  for  commerce,  trade  and  intercourse.11  In  this  country 
also,  in  those  jurisdictions  where  the  title  to  the  soil  under  navi- 
gable waters  is  considered  as  being  in  the  state,  it  is  also  regarded 
as  held  in  trust  for  all  the  inhabitants  of  the  state  for  the  protection 
of  the  right  of  navigation  and  other  public  uses.1*    The  ownership 

6.  As  to  right  of  access,  see  infra,  Notes:  53  A.  S.  R.  291,  293;  Ann. 
par.  284,  286.  Cas.  1915D  69. 

7.  Mobile  Transp.  Co.  v.  Mobile,  153  12.  Rtmdle  v.  Delaware,  etc.,  Canal 
Ala.  409,  44  So.  976,  127  A.  S.  ft.  Co.,  14  How.  80, 14  U.  S.  (L.  ed.)  335; 
34,  13  L.R.A.(N.S.)  352.  Illinois  Cent.  R.  Co.  v.  Illinois,  146  U. 

8.  Mobile  Transp.  Co.  v.  Mobile,  153  S.  387, 13  S.  Ct.  110,  36  U.  S.  (L.  ed.) 
Ala.  409,  44  So.  976,  127  A.  S.  R.  34,  1018;  Shively  v.  Bowlby,  152  U.  S.  1, 
13  L.R.A.(N.S.)  352.  14  S.  Ct.  548,  38  U.  S.  (L.  ed.)  331; 

9.  Bird  v.  Smith,  8  Watts  (Pa.)  434,  Illinois  Cent.  R.  Co.  v.  Chicago,  176 
34  Am.  Dec.  483.  U.  S.  646,  20  S.  Ct.  509,  44  U.  S.  (L. 

10.  Carr  v.  Carpenter,  22  R.  I.  528,  ed.)  622;  United  States  v.  Mission 
48  Atl.  805,  53  L.R.A.  333.  But  see  Rock  Co.,  189  U.  S.  391,  23  S.  Ct.  606, 
Mather  v.  Chapman,  40  Conn.  382,  16  47  U.  S.  (L.  ed.)  865;  San  Francisco 
Am.  Rep.  46.  Sav.  Union  v.  R.  G.  R.  Petroleum,  etc., 

11.  Mobile  v.  Eslava,  9  Port.  (Ala.)  Co.,  144  Cal.  134,  77  Pac.  823,  103  A. 
577,  33  Am.  Dec.  325;  San  Francisco  S.  R.  72,  1  Ann.  Cas.  182,  66  L.R.A. 
Sav.  Union  v.  R.  G.  R.  Petroleum,  etc.,  242;  State  v.  Gerbing,  56  Fla.  603,  47 
Co.,  144  Cal.  134,  77  Pac.  823,  103  So.  353,  22  L.R.A.(N.S.)  337;  Ferry 
A.  S.  R.  72, 1  Ann.  Cas.  182,  66  L.R.A.  Pass  Inspectors,'  etc.,  Ass'n  v.  White* 
242;  Revell  v.  People,  177  HI.  468,  52  River  Inspectors,'  etc.,  Ass'n,  57  Fla. 
N.  E.  1052,  69  A.  S.  R.  257,  43  L.RJL  399,  48  So.  643,  22  L.R.A.(N.S.)  345; 
790 ;  Cobb  v.  Lincoln  Park  Com'rs,  202  Clement  v.  Watson,  63  Fla.  109,  58  So. 
ID.  427,  67  N.  E.  5,  95  A.  S.  R.  258,  25,  Ann.  Cas.  1914A  72 ;  People  v.  Kirk, 
63  L.RJL  264;  Union  Depot,  etc,  Co.  162  111.  138,  45  N.  E.  830,  53  A.  S.  R. 
v.  Brunswick,  31  Minn.  297, 17  N.  W.  277  and  note;  Miller  v.  Mendenhall,  43 
626,  47  Am.  Rep.  789;  Lansing  v.  Minn.  95,  44  N.  W.  1141,  19  A.  S.  R. 
Smith,  4  Wend.  (N.  T.)  9, 21  Am.  Dec.  219,  8  L.R.A.  89;  Concord  Mfg.  Co.  v. 
89.  Robertson,  66  N.  H.  1,  25  Atl.  718,  18 
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by  the  state  of  the  shores  and  beds  of  navigable  streams  is  a  trust 
of  a  most  solemn  character  for  the  public,  including  riparian  owners. 
Such  owners  are  cestuis  que  trust,  and  have  a  special  properly  right 
'  independent  of  the  general  public,  the  enjoyment  of  which  in  no 
wise  conflicts  with  the  exercise  of  legal  ownership.1* 

276.  Nature  of  Riparian  Owner's  Title  to  Bed. — Whatever  the 
nature  of  the  interest  of  a  riparian  owner  in  the  submerged  lands  in 
front  of  his  upland  bordering  on  a  public  navigable  water,  his  title 
thereto  is  not  as  full  and  complete  as  is  that  to  the  abutting  land  which 
has  no  direct  connection  with  the  navigation  of  such  water.  It  is 
a  qualified  title,  a  bare  technical  title,  not  at  his  absolute  disposal 
as  is  his  upland,  but  to  be  held  at  all  times  subordinate  to  such  use 
of  the  submerged  lands  and  of  the  waters  flowing  over  them  as  may 
be  consistent  with  or  demanded  by  the  public  right  of  navigation.14 
Such  an  owner  takes  and  holds  such  a  title  in  trust  for  the  use  of  the 
public.15  From  grants  of  water  land  there  is  impliedly  reserved  the 
right  of  navigation,  and,  as  a  necessary  part  of  so  important  a  sub- 
ject, the  right  to  improve  navigation  for  the  benefit  of  commerce. 
Under  the  doctrine  of  implied  reservation  in  grants  of  the  crown, 
which  rests  on  broad  principles  of  public  policy,  the  public  right 
should  be  held  to  embrace  whatever  is  essential  to  the  interests  of 
commerce,  and  the  private  right  is  subject  thereto.16 

L.R.A.  679;  Arnold  v.  Mundy,  6  N.  J.  153  Ala.  409,  44  So.  976,  127  A.  S.  R. 

L.  1,  10  Am.  Dec.  356;  Saunders  v.  34,  13  L.R.A.(N.S.)  352. 

New  York  Cent.,  etc.,  R.  Co.,  144  N.  14.  Scranton  v.  Wheeler,  179  U.  S. 

Y.  75,  38  N.  E.  992,  43  A.  S.  R.  729,  141,  21  S.  Ct.  48,  45  U.  S.  (L.  ed.) 

26  L.R.A.  378;  Hedges  v.  West  Shore  126;  Lewis  Blue  Point  Oyster  Culti- 

R.  Co.,  150  N.  Y.  150,  44  N.  E.  691,  vation  Co.  v.  Briggs,  229  U.  S.  82,  33 

55  A.  S.  R.  660;  Shepard's  Point  Land  S.  Ct  679,  57  U.  S.   (L.  ed.)   1083, 

Co.  v.  Atlantic  Hotel,  132  N.  C.  517,  Ann.  Cas.  1915A  232  and  note;  Hall 

44  S.  E.  39,  61  L.R.A.  937;  State  y.  v.  Alf  ord,  114  Mich.  165,  72  N.  W.  137, 

Cleveland,  etc.,  R.  Co.,  94  Ohio  St.  61,  38  L.R. A.  205 ;  Lewis  Blue  Point  Oys- 

113   N.    E.   677,   L.R.A.1917A   1007;  ter  Cultivation  Co.  v.  Briggs,  198  N. 

Lewis  v.  Portland,  25  Ore.  133,  35  Pac.  Y.  287,  91  N.  E.  846, 19  Ann.  Cas.  694, 

256,  42  A.  S.  R.  772,  22  L.R.A.  736;  34  L.R.A.(N.S.)  1084,  affirmed  229  U. 

Goodwin  v.  Thompson,  15  Lea  (Tenn.)  S.  82,  33  S.  Ct.  679,  57  U.  S.  (L.  ed.) 

209,  54  Am.  Rep.  410;  State  v.  West  1083,  Ann.  Cas.  1915A  232;  Willow 

Tennessee  Land  Co.,  127  Tenn.  575,  River  Club  v.  Wade,  100  Wis.  86,  76 

158  S.  W.  746,-  Ann.  Cas.  1914B  1043 ;  N.   W.   273,   42   L.R.A.    305;   Piana 

Taylor  v.  Com.,  102  Va.  759,  47  S.  E.  Shooting  Club  v.  Husting,  156  Wis. 

875,  102  A.  S.  R.  865;  Priewe  v.  Wis-  261,  145  N.  W.  816,  Ann.  Cas.  1915C 

consin  State  Land,  etc.,  Co.,  103  Wis.  1148. 

537,  79  N,  W.  780,. 74  A.  S.  R.  904;  Note:  70  L.R.A.  272. 

Rossmill  v.  State,  114  Wis.  169,  89  N.  15.  Beidler  v.  Chicago  Sanitary  Dist. 

W.  839,  91  A.  S.  R.  910,  58  L.R.A.  93.  211  111.  628,  71  N.  E.  1118,  67  L.R.A. 

Notes:   42   L.R  .A.  172;   50  L.R.A.  820;  Willow  River  Club  v.  Wade,  100 

739,   742;  59   L.R. A.  44;   22  L.R.A.  Wis.  86,  76  N.  W.  273,  42  L.R.A.  305. 

(N.S.)  339;  Ann.  Cas.  1915D  70.  16.  Lewis  Blue  Point  Oyster  Cultiva- 

13.  Mobile  Transp.   Co.  v.  Mobile,  tion  Co.  v.  Briggs,  198  N.  Y.  287,  91 
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277.  Law  Governing. — The  general  rule  seems  to  be  that  the  extent 
of  the  title  of  the  owner  of  lands  bordering  on  navigable  waters 
depends  on  the  local  law  subject  to  the  paramount  rights  of  the 
government  of  the  United  States.17  So  the  question  how  far  the 
title  of  a  proprietor  of  land  on  a  margin  of  a  navigable  river  extends 
— whether  to  high  water  mark,  low  water  mark,  or  the  middle  of 
the  stream — is  not  a  federal  question,  though  he  may  claim  under 
a  grant  from  the  United  States,  but  is  to  be  determined  by  the  laws 
of  the  state  in  which  the  land  is  situated,  as  declared  by  its  statutes 
and  judicial  decisions,18  and  an  act  of  Congress  making  a  river  a 
common  highway  for  all  citizens  of  the  United  States  does  not  im- 
pair the  title  and  jurisdiction  of  a  state  over  the  navigable  waters 
within  its  boundaries  any  more  than  such  rights  are  limited  with 
regard  to  the  original  states.19  If,  however,  the  states  choose  to 
resign  to  the  riparian  proprietor  rights  which  properly  belong  to 
them  in  their  sovereign  capacity,  it  is  not  for  others  to  raise 
objections.80 

278.  Removal  of  Sand  and  Gravel  from  River  Beds. — Where  the 
title  to  the  bed  of  a  navigable  stream  is  in  the  state,  no  person  has 

• 

N.  E.  846, 19  Ann.  Cas.  694,  34  LJELA.  393;  Whiteside  v.  Norton,  205  Fed.  5, 
(N.S.)  1084,  affirmed  229  U.  S.  82,  33  123  C.  C.  A.  313,  45  L.R.A.(N.S.) 
S.  Ct.  679,  57  U.  S.  (L.  ed.)  1083,  112;  State  v.  Akers,  92  Kan.  169,  140 
Ann.  Cas.  1915A  232.  Pac.  637,  Ann.  Cas.  1916B  543;  Hall 

17.  Walker  v.  State  Harbor  Conors,  v.  Alf  ord,  114  Mich.  165,  72  N.  W.  137, 
17  Wall.  648,  21  U.  S.  (L.  ed.)  744;  38  L.R.A.  205;  Union  Depot,  eto.,  Co. 
Barney  v.  Keokuk,  94  U.  S.  324,  24  U.  v.  Brunswick,  31  Minn.  297, 17  N.  W. 
S.  (L.  ed.)  224;  St.- Louis  v.  Myers,  626,  47  Am.  Rep.  789;  Lamprey  v. 
113  U.  S.  566,  5  S.  Ct.  640,  28  U.  S.  State,  52  Minn.  181,  53  N.  W.  1139,  38 
(L.  ed.)  1131;  Packer  v.  Bird,  137  U.  A.  S.  R.  541,  18  L.R.A.  670;  State  v. 
S.  661, 11  S.  Ct.  210,  34  U.  S.  (L.  ed.)  Korrer,  127  Minn.  60, 148  N.  W.  617, 
819;  Kaukauna  Water  Power  Co.  v.  L.R.A.1916C  139;  State  v.  Cleveland, 
Green  Bay,  etc.,  Canal  Co.,  142  XL  S.  etc.,  R.  Co.,  94  Ohio  St.  61,  113  N.  E. 
254,  12  S.  Ct.  173,  35  U.  S.  (L.  ed.)  677,  L.R.A.1917A  1007;  Delaplaine  v. 
1004;  St.  Anthony  Falls  Water  Power  Chicago,  etc.,  R.  Co.,  42  Wis.  214,  24 
Co.  v.  St*.  Paul  Water  Conors,  168  Am.  Rep.  386;  Willow  River  Club  v. 
U.  S.  349,  18  S.  Ct.  157,  42  U.  S.  (L.  Wade,  100  Wis.  86,  76  N.  W.  273,  42 
ed.)   497;  Whitaker  v.  McBride,  197  L.R A.  305. 

U.  S,  510,  25  S.  Ct.  530,  49  U.  S.  (L.  18.  Webb  v.  Demopolis,  95  Ala.  116, 
ed.)  857;  Donnelly  v.  United  States,  13  So.  289,  21  L.R.A.  62;  State  v. 
228  U.  S.  243,  33  S.  Ct.  449,  57  U.  S.  Akers,  92  Kan.  169,  140  Pac.  637,  6 
(L.  ed.)  820,  Ann.  Cas.  1913E  710;  Ann.  Cas.  1916B  543. 
United  States  v.  Chandler-Dunbar  Wa-  And  see  Public  Lands,  vol.  22,  p. 
ter  Power  Co.,  229  U.  S.  53,  33  S.  Ct.  334. 

667,  57  U.  S.  (L.  ed.)  1063;  Archer  19.  St.  Anthony  Palls  Water  Power 
v.  Greenville  Sand,  etc.,  Co.,  233  U.  S.  Co.  v.  St.  Paul  Water  Com'rs,  168  U. 
60,  34  S.  Ct  567,  58  U.  S.  (L.  ed.)  S.  349, 18  S.  Ct.  157, 42  U.  S.  (L.  ed.) 
850;  Wear  v.  Kansas,  245  U.  S.  154,  497. 

38  S.  Ct.  55,  62  U.  S.  (L.  ed.)  214,  20.  Barney  v.  Keokuk,  94  U.  S.  324, 
Ann.  Cas.  1918B  586;  Gratz  v.  Land,  24  U.  S.  (L.  ed.)  224;  State  v.  Akers, 
etc.,  Imp.  Co..  82  Fed.  381,  27  C.  C.  A.  92  Kan.  169,  140  Pac.  637,  Ann. 
305,  53  U.  S.  App.  499,  40  L.R.A.   Cas.  1916B  543. 
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the  right  as  against  it  to  take  or  appropriate  sand,  gravel/  phosphates 
or  the  like  therefrom  without  its  consent  or  license.  The  state  may, 
however,  grant  the  privilege  on  such  terms  as  it  sees  fit.1  The  power 
of  the  state  to  prohibit  the  removal  of  such  substances  may  be  dele- 
gated to  a  municipality.8  In  some  jurisdictions,  however,  a  right  on 
the  part  of  the  public  to  take  sand,  gravel,  or  the  like  from  the  bed 
of  a  navigable  stream  below  ordinary  low  water  mark  has  been 
recognized.8  And  where  the  fee  to  the  soil  between  high  and  low 
water  is  in  the  abutting  owner,  subject  to  the  right  of  the  public  to 
use  or  reclaim  it  for  public  purposes,  he  has  the  right  during  the 
periods  of  recession  of  the  water,  to  take  ore  from  this  space,  provided 
the  state  does  not  require  it  for  public  purposes,  and  provided  ho 
shall  not  measurably  interfere  with  the  utilization  of  it  for  such 
prospective  uses.4  Similarly,  where  the  title  to  the  bed  of  a  navigable 
stream  is  in  the  riparian  owner,  subject  to  the  easement  of  navigation 
by  the  public,  he  may  sue  in  trespass  for  the  removal  of  sand  or 
gravel  therefrom  or  may  have  an  injunction  restraining  the  removal.* 
And  a  riparian  owner  on  the  Mississippi  river  above  tide  water, 
whose  title  under  the  local  law  extends  to  the  middle  of  the  stream, 
is  not  powerless  to  prevent  a  trespasser  from  dredging  sand  and 
gravel  in  the  bed  of  the  river  in  front  of  his  land,  even  though 
such  owner  could  not  take  out  the  sand  and  gravel  without  the 
permission  of  the  secretary  of  war.6  So  it  has  been  held  that  a 
riparian  owner  on  a  navigable  stream  has  a  right  to  remove  and  sell 
sand  which  has  been  deposited  as  alluvion  between  high  and  low 
water  mark  on  the  banks  of  a  stream,  as  against  a  railroad  company, 
which,  for  its  own  purposes  and  not  for  the  improvement  of  the 
stream,  erects  an  obstruction  on  the  opposite  bank  so  as  to  change  the 
curront  and  sweep  away  the  sand  and  prevent  all  future  alluvion. 
In  such  case  the  riparian  owner  is  entitled  to  recover  damages 
for  the  sand  thus  swept  away  and  for  the  loss  of  future  alluvion.7 
279.  Rights  of  New  States.— New  states  have  the  same  rights, 
sovereignty,  and  jurisdiction  over  the  navigable  waters  as  the  original 

1.  Wear  v.  Kansas,  245  U.  S.  154,  38   Wis.  340, 120  N.  W.  293,  131  A.  S.  R. 
S.  Ct  55,  62  U.  S.  (L.  ed.)  214,  Ann.   1061. 

Cas.  1918B  586  and  note;  St.  Louis,  Note:  Ann.  Cas.  1916B  560. 

etc.,  R.  Co.  v.  Ramsey,  53  Ark.  314,  3.  Note :  Ann.  Cas.  1916B  562. 

13   S.   W.  931,  22  A.   S.   R.   195,  8  4.  State  v.  Korrer,  127  Minn.  60, 

L.R.A.  559;  State  v.  Black  River  Phos-  148  N.  W.  617,  L.R.A.1916C  13&. 

phate  Co.,  32  Fla.  82,  13  So.  640,  21  5.  Note:  Ann.  Cas.  1916B  562. 

L.R.A.  189;  Steele  v.  Sanchez,  72  la.  6.  Archer  v.  Greenville  Sand,  etc., 

65,  33  N.  W.  366,  2  A.  S.  R.  233;  Co.,  233  U.  S.  60,  34  S.  Ct.  567,  58 

State  v.  Akers,  92  Kan.  169,  140  Pac.  U.  S.  (L.  ed.)  850. 

637,  Ann.  Cas.  1916B  543  and  note.  7.  Freeland  v.  Pennsylvania  R.  Co., 

Notes:   Ann.   Cas.   1916B   559;   10  197  Pa.  St.  529,  47  Atl.  745,  80  A.  S. 

Eng.  Rul.  Cas.  15.  R.  850,  58  L.R.A.  206. 

2.  C.  Beck  Co.  v.  Milwaukee,  139 
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states,  and  can  exercise  all  the  powers  of  government  which  belong 
to  and  may  be  exercised  by  them,  excepting  with  respect  to  control 
over  public  lands  owned  by  the  United  States,  and  the  title  of  the 
navigable  waters  and  the  soil  beneath  them  is  in  the  state  and  sub- 
ject to  its  sovereignty  and  jurisdiction,8  and  so  by  virtue  of  its 
sovereignty,  a  state,  on  its  admission  into  the  Union,  becomes  vested 
with  the  title  to  all  of  the  shores  of  the  sea  and  arms  of  the  sea 
covered  and  uncovered  by  the  ebb  and  flow  of  the  tide,  usually  called 
tide  lands.9  And  the  same  rule  applies  to  new  states  subsequently 
admitted  to  the  Union  from  territory  ceded  to  the  United  States. 
The  lands  under  navigable  waters,  including  the  shores,  were  held 
by  the  United  States  for  the  benefit  of  the  whole  people,  to  go  to  the 
future  state  for  the  use  of  the  whole  people  of  the  state.10 

280.  Non-navigable  Streams. — It  is  a  general  rule  that  riparian 
owners  of  lands  bordering  on  rivers  or  streams  not  navigable,  in 
the  absence  of  a  limitation  in  the  title,  take  to  the  center  thread  of 
the  river  or  stream.11     So  in  case  a  patent  for  land  on  both  sides 

m 

8.  Pollard  v.  Hagan,  3  How.  212,  11  So.  353,  22  L.R.A.(N.S.)  337;  Grif- 
U.  S.  (L.  ed.)  565;  Scott  v.  Lattig,  227  fith  v.  Holman,  23  Wash.  347,  63  Pac 
U.  S.  229,  33  S.  Ct.  242,  57  U.  S.  239,  83  A.  S.  R.  821,  54  L.R.A.  178. 
(L.  ed.)  400,  44  L.R.A.(N.S.)  107;  11.  Chapman  v.  Kimball,  9  Conn. 
Donnelly  v.  United  States,  228  U.  S.  38,  21  Am.  Dec.  707 ;  Welles  v.  Bailey, 
243,  33  S.  Ct.  449,  57  U.  S,  (L.  ed.)  55  Conn.  292,  10  Atl.  565,  3  A.  S.  R. 
820,  Ann.  Cas.  1913E  710;  Union  De-  48;  Johnson  v.  Johnson,  14  Idaho  561, 
pot,  etc.,  Co.  v.  Brunswick,  31  Minn.  95  Pac.  499,  24  L.R.A.(N.S.)  1240; 
297,  17  N.  W.  626,  47  Am.  Rep.  789 ;  Hubbard  v.  Bell,  54  111.  110,  5  Am. 
Kinkead  v.  Turgeon,  74  Neb.  573,  104  Rep.  98;  Ross  v.  Faust,  54  Ind.  471, 
N.  W.  1061,  13  Ann.  Cas.  43,  1  L.R.A.  23  Am.  Rep.  655 ;  Sizor  v.  Logansport, 
(N.S.)  762;  74  Neb.  580,  109  N.  W.  151  Ind.  626,  50  N.  E.  377,  44  L.R.A. 
744,  121  A.  S.  R.  740,  13  Ann.  Cas.  814;  Noyes  v.  Collins,  92  la.  566,  61 
43,  7  L.R.A.(N.S.)  316.  N.  W.  250,  54  A.  S.  R.  571,  26  L.R.A. 

9.  Pollard  v.  Hagan,  3  How.  212,  11  609 ;  Ingrahm  y.  Wilkinson,  4  Pick. 
U.  S.  (L.  ed.)  565;  Goodtitle  v.  Kibbe,  (Mass.)  268, 16  Am.  Dec.  342;  Knight 
9  How.  471,  13  U.  S.  (L.  ed.)  220;  v.  Wilder,  2  Cush.  (Mass.)  199,  48  Am. 
Mumford  v.  Wardwell,  6  Wall.  423,  Dec.  660;  Hatch  v.  Dwight,  17  Mass. 
18  U.  S.  (L.  ed.)  756;  Shively  v.  Bowl-  289,  9  Am.  Dec.  145;  Deerfleld  v. 
by,  152  U.  S.  1,  14  S.  Ct.  548,  38  U.  Arms,  17  Pick.  (Mass.)  41,  28  Am. 
S.  (L.  ed.)  331;  Mobile  Transp.  Co.  v.  Dec.  276;  Hall  v.  Alford,  114  Mich. 
Mobile,  187  U.  S.  479,  23  S.  Ct.  170,  165,  72  N.  W.  137,  38  L.R.A.  205; 
47  U.  S.  (L.  ed.)  266;  Case  v.  Loftus,  Society  for  Establishing  Useful  Manu- 
14  Sawy.  213,  39  Fed.  730,  5  L.R.A.  factures  v.  Morris  Canal,  etc.,  Co.,  1 
684;  Mobile  v.  Eslava,  9  Port.  (Ala.)  N.  J.  Eq.  157,  21  Am.  Dec.  41;  People 
577,  33  Am.  Dec.  325;  Hume  v.  Rogue  v.  Piatt,  17  Johns.  (N.  Y.)  195,  8  Am. 
River  Packing  Co.,  51  Ore.  237,  83  Pac.  Dec.  382 ;  Shaw  v.  Oswego  Iron  Co., 
391,  92  Pac.  1065.  96  Pac.  865,  131  10  Ore.  371,  45  Am.  Rep.  146;  Fulmer 
A.  S.  R.  732,  31  L.R.A.(N.S.)  396  and  v. -Williams,  122  Pa.  St.  191,  15  Atl. 
note;  Griffith  v.  Holman,  23  Wash.  347,  726,  9  A.  S.  R.  88,  1  L.R.A.  603; 
63  Pac.  239,  83  A.  S.  R.  821,  54  L.R.A.  Stuart  v.  Clark,  2  Swan  (Tenn.)  9, 
178.  58  Am.  Dec.  49;  Home  v.  Richards.  4 

10.  State  v.  Gefbing,  56  Fla.  603,  47    Call    (Va.)    441,   2   Am.    Dec.    574; 
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• 
of  a  non-navigable  river  is  granted,  the  entire  river  bounded  by 

the  land  is  held  to  pass  to  the  grantee  and  to  become  his  exclusive 
property  in  the  absence  of  any  reservations  or  restrictions,12  and 
where  a  river  is  not  navigable  for  any  purpose,  and  riparian  proprie- 
tors own  the  soil  to  the  center,  the  legislature  has  no  authority  to 
fix  an  arbitrary  line  beyond  which  their  structures  may  not 
encroach.18  A  riparian  proprietor  on  a  stream  not  navigable  in  fact 
may  also  construct  therein,  in  front  of  his  land,  anything  he  pleases 
to  the  thread  of  the  stream,  unless  it  injures  some  other  riparian 
proprietor,  or  those  having  the  superior  right  to  the  use  of  the  waters 
for  hydraulic  purposes.  Subject  to  these  restrictions,  he  has  the 
right  to  use  his  land  under  water  the  same  as  above  water.  It  is 
his  private  property  under  the  protection  of  the  constitution,  and  it 
cannot  be  taken,  or  its  value  lessened  or  impaired,  even  for  public 
use,  without  compensation,  or  without  due  process  of  law,  and  it 
cannot  be  taken  at  all  for  any  one's  private  use.14  In  the  case  of  a 
river  that  is  merely  capable  of  being  made  navigable,  it  is  considered 
as  respects  the  owners  of  lands  bordering  thereon  as  a  mere  imaginary 
line,  and  the  claim  of  each  extends  to  the  center  of  the  bed.  But 
an  individual  has  not  such  an  exclusive  right  under  these  circum- 
stances that  the  legislature  may  not  declare  the  river  to  be  a  public 
highway  whenever  the  obstructions  are  removed  and  it  becomes  fit  for 
public  use.16  It  is,  however,  held  that  where  a  stream  was  at  one 
time  in  fact  navigable  and  was  recognized  as  such  by  both  the  state 
and  national  governments,  the  fact  that  it  is  later  not  navigable 
and  is  not  used  for  navigation  purposes  at  all  does  not  change 
the  title  to  its  bed  and  bank  from  the  state  to  the  riparian  owner.1* 
An  act  adopting  the  common  law  of  England  as  the  rule  of  decision 
in  all  courts  is  held  to  operate  as  a  transfer  to  all  riparian  proprietors 
of  the  property  of  the  state  in  unnavigable  streams  and  the  soil 
beneath  them.17  In  jurisdictions  wherein  the  different  streams  have 
been  classified  by  statute  as  navigable  or  unnavigable  and  the  title 
to  the  bed  depends  on  the  navigability  of  a  stream,  the  bed  of  any 
stream  which  has  been  declared  to  be  unnavigable  is  in  the  riparian 
owner,  whether  the  stream  is  navigable  in  fact  or  not.18 

Griffith  v.  Holman,  23  Wash.  347,  63  14.  Grand    Rapids    v.    Powers,    89 

Pac.  239,  83  A.  'S.  R.  821,  54  L.R.A.  Mich.  94,  50  N.  W.  661,  28  A.  S.  R. 

178;  Janesville  v.  Carpenter,  77  Wis.  276,  14  L.R.A.  498. 

288,  46  N.  W.  128,  20  A.  S.  R.  123,  15.  Cates  v.  Wadlington,  1  McCord 

8  L.R.A.  808;   Carter  v.  Murcot,  4  (S.  C.)  580,  10  Am.  Dec.  699. 

Burr.  2162,  21  Eng.  Rul.  Cas.  598.  16.  State  v.  Akers,  92  Kan.  169,  140 

Notes:  42  L.R.A.  171;  70  L.R.A.  275.  Pac.  637,  Ann.  Cas.  1916B  543. 

12.  People  v.  PJatt,  17  Johns.   (N.  17.  Donnelly  v.  United  States,  228 
Y.)  195,  8  Am.  Dec.  382.  U.  S.  243,  33  S.  Ct.  449,  57  U.  S.  (L. 

13.  Grand    Rapids    v.    Powers,    89  ed.)   820,  Ann.  Cas.  1913E  710  (ap- 
Mich.  94,  50  N.  W.  661,  28  A.  S.  R.  plying  California  rule). 

276, 14  L.R.A.  498.  18.  Donnelly  v.  United  States,  228 
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281*  Lands  under  Waters  .of  Lakes. — The  eame  doctrine  as  to  the 
dominion  and  sovereignty  over  ajid  ownership  of  lands  under  the 
navigable  waters  of  the  Great  Lakes  applies  which  obtains  at  the 
common  law  as  to  the  dominion  and  sovereignty  over  and  owner- 
ship of  lands  under  tide  waters  on  the  borders  of  the  sea,  and  the 
lands  are  held  by  the  same  right  in  the  one  case  as  in  the  other, 
subject  to  the  same  trusts  and  limitations.19  But  according  to  most 
of  the  modern  decisions  fresh  water  lakes  and  ponds,  other  than 
the  greftt  navigable  lakes,  belong  to  the  owners  of  the  soil  adjacent,90 
though  there  is  some  authority  holding  the  contrary  doctrine.1 

282.  Rights  of  Owners  of  Islands. — Where  there  are  two  channels, 
as  where  an  •  island  divides  a  river,  the  title  of  the  landowner  on 
either  side  extends  to  the  thread  of  the  channel  between  his  land  and 
the  island,  and  the  title  of  the  island  owner  extends  to  the  thread  of 
both  channels.*  And  a  patentee,  although  his  land  may  be  itself 
surrounded  by  two  channels  of  the  river,  has  all  the  rights  of  a 
riparian  owner  in  the  channel  lying  opposite  his  banks,"  which  right 
includes  the  title  to  an  unsurveyed  island  on  his  side  of  the  thread 
of  the  channel.4 

283.  Riparian  Rights  of  Owner  of  Main  Land  as  Including  Islands; 
Existing  Islands. — Grants  of  the  United  States  of  lands  bounded  on 
streams  and  other  waters,  without  any  reservation  or  restriction  of 
terms,  are  to  be  construed  as  to  their  effect  according  to  the  law  of 
the  state  in  which  the  lands  lie.5  Hence,  in  a  state  where  a  riparian 
owner  on  a  navigable  nontidal  river  takes  title  to  the  bed  of  the 
stream  as  far  as  its  thread,  a  patentee  of  land  from  the  United  States 

TJ.  S.  243,  33  S.  Ct.  449,  Ann.  Cas.  genhorn  v.  Konntz,  23  Neb.  690,  37  N. 

1913E  710.  W.  603,  8  A.  S.  R.  150;  McCullough 

19.  Hardin  v.  Jordan,  140  TJ.  S.  371,  v.  Wall,  4  Rich.  L.  (S.  C.)  68,  53  Am. 
11  S.  Ct.  808,  838,  35  U.  S.  (L.  ed.)  Dec.  715;  Branham  v.  Bledsoe  Creek 
428;  Illinois  Cent.  R.  Co.  v.  Illinois,  Turnpike  Co.,  1  Lea  (Tenn.)  704,  27 
146  U.  S.  387,  13  S.  Ct.  110,  36  U.  S.  Am.  Rep.  789. 

(L.  ed.)   1018;  Revell  ▼.  People,  177  Note:  Ann.  Cas.  1913A  784. 

111.  468,  52  N.  E.  1052,  69  A.  S.  R.  And  see  Accretions,  vol.  1,  pp.  238- 

257,  43  L.R.A.  790;  Cobb  v.  Lincoln  240. 

Park,  202  111.  427,  67  N.  E.  5,  95  A.  S.  3.  Whitaker  v.  McBride,  197  U.  S. 

R.  258,  63  L.R.A.  264;  Hogg  v.  Beer-  510,  25  S.  Ct.  530,  49  U.  S.  (L.  ed.) 

man,  41  Ohio  St.  81,  52  Am.  Rep.  71.  857. 

Note:  18  L.R.A.  695.  4.  Whitaker  v.  McBride,  197  TJ.  S. 

20.  Gouvernenr  v.  National  Ice  Co.,  510,  25  S.  Ct.  530,  49  U.  S.  (L.  ed.) 
134  N.  Y.  355,  31  N.  E.  865,  30  A.  S.  857;  Whitside  v.  Norton,  205  Fed.  5, 
R.  669,  18  L.R.A.  695  and  note.  123  C.  C.  A.  313,  45  L.R.A.(N.S.)  112; 

1.  Hodges  v.  Williams,  95  N.  C.  331,  Wilson  v.  Watson,  141  Ky.  324,  132 
59  Am.  R«p.  242.  S.  W.  563,  35  L.R.A.(N.S.)  227. 

Note:  18  L.R.A.  695.       .  Note:  Ann.  Cas.  1913 A  784. 

2.  Wilson  v.  Watson,  14i  Kv.  324,  5.  Whitaker  v.  McBride,  197  TJ.  S. 
132  S.  W.  563,  35  L.RA.(N.S.~)  227;  510,  25  S.  Ct.  530,  49  TJ.  S.  (L.  ed.) 
Warren  v.  Westbrook  Mfg.  Co.,  86  Me.  857.  And  see  Accretions,  vol.  1,  pp. 
32,  29  Atl.  927,  26  L.R.A.  284;  Wig-  238-240. 
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bordering  on  the  stream  takes  title  to  an  unsurveyed  island  lying 
between  the  bank  of  his  land  and  Jhe  thread  of  the  stream.6  In  case 
an  island  is  so  formed  in  the  bed  of  a  river  as  to  divide  the  channel 
and  form  partly  on  each  side  of  the  thread  of  the  river,  if  the  land 
on  the  opposite  sides  of  the  river  belongs  to  different  proprietors,  the 
island  will  be  divided  according  to  the  original  thread  of  the  river 
between  them,7  and  islands  in  an  unnavigable  river,  if  altogether 
on  one  side  of  the  dividing  line,  belong  to  him  who  owns  the  bank 
on  that  side ;  if  formed  in  the  middle  of  the  river  they  a»  appro- 
priated to  the  owners  of  the  bank  in  severalty  according  to  their 
original  dividing  line,  the  filum  aqu«,  as  it  is  where  the  waters  begin 
to  divide.8  The  title  of  the  riparian  owner  in  any.  case,  however, 
is  only  to  the  land  which  lies  in  front  of  his  bank,  and  does  not 
extend  beyond  the  side  lines  in  either  direction.9  And  the  side  lines 
should  be  run  at  right  angles  with  the  line  of  the  thread  of  the 
stream.10  The  rule  applicable  to  government  grants  also  applies  to 
a  conveyance  by  an  individual  and  it  is  held  that  where  a  convey- 
ance of  lands  bounded  by  a  river  carries  title  to  the  thread  of  the 
stream,  an  island  in  the  river  belonging  to  the  grantor  passes  with 
the  mainland,  if  it  lies  between  the  property  Conveyed  and  the 
middle  thread  of  the  stream.11  So  an  island  between  the  mainland 
and  the  thread  of  a  river  at  the  time  of  the  admission  of  a  state  into 
the  Union,  with  the  thread  of  the  river  as  one  of  its  boundaries, 
belongs  to  that  state  and  not  to  the  state  exercising  sovereignty  over 
the  opposite  shore.18    Where,  however,  the  government  has  surveyed 

.6.  Grand  Rapids,  etc.,  R.  Co.  v.  But-  field  v.  Arms,  17  Pick.  (Mass.)  41,  28 

ler,  159  U.  S.  87,  15  S.  Ct.  991,  40  Am.  Dec.  276;  McCullough  v.  Wall,  4 

U.  S.   (L.  ed,)  85;  Whitaker  v.  Mc-  Rich.  L.  (S.  C.)  68,  53  Am.  Dec.  715; 

Bride,  197  U.  S.  510,  25  S.  Ct.  530,  49  Branham  v.  Bledsoe  Creek  Turnpike 

U.  S.   (L.  ed.)  857;  United  States  v.  Co.,  1  Lea  (Tenn.)  704,  27  Am.  Rep. 

Chandler-Dunbar   Water    Power    Co.,  789. 

209  U.  S.  447,  28  S.  Ct.  579,  52  U.  S.  Note:  Ann.  Cas.  1913A  783. 

fL.  ed.)  881;  Johnson  v.  Johnson,  14  8.  Ingraham  v.  Wilkinson,  4  Pick. 

Idaho   561,   95   Pac.   499,   24   L.R.A.  (Mass.)  268,  16  Am.  Dec.  342. 

(N.S.)  1240;  Middleton  v.  Pritchard,  9.  Whitaker  v.  McBride,  197  U.  S. 

3  Scam.  (111.)  510,  38  Am.  Dec  112;  510,  25  S.  Ct.  530,  49  U.  S.  (L.  ed.) 

Wilson  v.  Watson,  141  Ky.  324,  132  857. 

S.  W.  563f  35  L.R.A.(N.S.)  227  and  Note:  Ann.  Cas.  1913A  783. 

note;  Butler  v.  Grand  Rapids,  etc.,  R.  10.  Note:  Ann.  Cas.  1913A  783. 

Co.,  85  Mich.  246,  48  N.  W.  569,  24  11.  Fuller  v.  Dauphin,  124  111.  542, 

A.  S.  R.  84,  affirmed  in  159  U.  S.  87,  16  N.  E.  917,  7  A.  S,  R.  388;  Ingra- 

15  S.  Ct.  991,  40  U.  S.  (L.  ed.)  85;  ham  v.  Wilkinson,  4  Pick.  (Mass.)  268, 

Webber  v.  Axtell,  94  Minn.  375, 102  N.  16  Am.  Dec.  342 ;  Goff  v.  Cougle,  118 

W.  915,  6  L.R,A.(N.S.)  194;  Chandos  Mich.  307,  76  N.  W.  489,  42  L.R.A. 

v.  Mack,  77  Wis.  573,  46  N.  W.  803,  161. 

20  A.  S.  R.  139,  10  L.R.A.  207.  Note:  35  L.R.A.(N.S.)  229. 

Note:  Ann.  Cas.  1913 A  782.  12.  Missouri  v.  Kentuckv,  11  Wall. 

7.  Ingraham  v.  Wilkinson,  4  Pick.  395.  20  U.  S.  (L.  ed.)  116/ 

(Mass.)  268,  16  Am.  Dec.  342;  Deer-  Note:  Ann.  Cas.  1913 A  783. 
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an  island  as  an  independent  tract,  and  conveyed  it  separate  and  apart 
from  the  mainland,  it  is  not  the  property  of  the  owner  of  the  main- 
land by  virtue  of  his  riparian  rights.1*  The  rule  also  is  that  where 
there  is  a  clear  reservation  of  islands  in  a  grant  of  mainland  adja- 
•eent  to  a  river,  either  expressly  or  by  necessary  implication,  such 
islands  do  not  pass  to  the  grantee,  and  the  filum  aquee  which  bounds 
the  grant  is  the  center  thread  between  the  shore  and  the  island.  In 
such  cases  two  fila  aquse  are  established,  one  on  each  side  of  the 
island.1*  But  where  the  title  to  the  bed  is  in  the  state,  islands  there- 
in not  surveyed  or  claimed  by  the  government  belong  to  the  state.15 

Right  of  Access 

284.  Nature  and  Extent  in  General. — Persons  owning  lands  front- 
ing on  navigable  waters  are  entitled,  as  against  all  but  the  sovereign 
as  trusted  of  the  people  at  large,  to  certain  valuable  privileges  or 
'  easements,  one  of  the  principal  of  which  is  the  right  of  access  to 
the  navigable  part  of  the  stream  from  the  front  of  his  land.16   To 

13.  Wiggenhorn  v.  Kountz,  23  Neb.  G.  R.  Petroleum,  etc.,  Co.,  144  Cal. 
690,  37  N.  W.  603,  8  A.  S.  R.  150;  134,  77  Pac.  823,  103  A.  S.  R.  72,  1 
Claremont  v.  Carlton,  2  N.  H.  369,  9  Ann.  Cas.  182,  66  L.R.A.  242;  Rich- 
Am.  Dec.  88;  Luce  v.  Carley,  24  Wend,  ards  v.  New  York,  etc.,  R.  Co.,  77- 
(N.  Y.)  451,  35  Am.  Dec.  637;  McCul-  Conn.  501,  60  Atl.  295,  69  L.R.A.  929; 
lough  v.  Wall,  4  Rich.  L.  (S.  C.)  68,  Ferry  Pass.  Inspectors',  etc.,  Ass'n  v. 
53  Am.  Dec.  715;  Stuart  v.  Clark,  2  Whites  River  Inspectors',  etc.,  Ass'n, 
Swan  (Tenn.)  9,  58  Am.  Dec.  49;  57  Fla.  399,  48  So.  643,  22  L.R.A. 
Branham  v.  Bledsoe  Creek  Turnpike  (N.S.)  345;  Revell  v.  People,  177  111. 
Co.,  1  Lea  (Tenn.)  704,  27  Am.  Rep.  468,  52  N.  E.  1052,  69  A.  S.  R.  257, 
789;  Holbert  v.  Edens,  5  Lea  (Tenn.)  43  L.R.A.  790;  Cobb  v.  Lincoln  Park 
204,  40  Am.  Rep.  26.  Com'rs,  202  111.  427,  67  N.  E.  5,  95 

14.  Wilson  v.  Watson,  141  Ky.  324,  A.  S.  R.  258,  63  L.R.A.  264;  Peoria 
132  S.  W.  563,  35  L.R.A.(N.S.)  227;  v.  Central  Nat.  Bank,  224  111.  43,  79 
Wiggenhorn  v.  Kountz,  23  Neb.  690,  N.  E.  296,  12  L.R.A. (N.S.)  687;  San- 
37  N.  W.  603,  8  A.  S.  R.  150.  born  v.  People's  Ice  Co.,  82  Minn.  43, 

15.  State  v.  Akers,  92  Kan.  169, 140  84  N.  W.  641,  83  A.  S.  R.  401,  51 
Pac.  637,  Ann.  Cas.  1916B  543.  L.R.A.  829 ;  State  v.  Korrer,  127  Minn. 

16.  Yates  v.  Milwaukee,  10  Wall.  60,  148  N.  W.  617,  1095,  L.R.A.1916C 
497,  19  U.  S.  (L.  ed.)  984;  Case  v.  139;  Bouquet  v.  Hackensack  Water 
Loftus,  14  Sawy.  213,  39  Fed.  730,  5  Co.,  90  N.  J.  L.  203,  101  Atl.  379, 
L.R.A.  684;  Illinois  Cent.  R.  Co.  v.  L.R.A.1917F  206;  Rumsey  v.  New 
Illinois,  146  U.  S.  387,  13  S.  Ct.  110,  York,  etc.,  R.  Co.,  133  N.  Y.  79,  30  N. 
36  U.  S.  (L.  ed.)  1018;  Scranton  v.  E.  654,  28  A.  S.  R.  600,  15  L.R.A. 
Wheeler,  179  U.  S.  141,  21  S.  Ct  48,  618;  Sage  v.  New  York,  154  N.  Y.  61, 
45  U.  S.  (L.  ed.)  126;  Mills  v.  United  47  N.  E.  1096,  61  A.  S.  R.  592,  38 
States,  46  Fed.  738,  12  L.R.A.  673;  L.R.A.  606;  Brookhaven  v.  Smith,  188 
Mobile  Drv  Docks  Co.  v.  Mobile,  146  N.  Y.  74,  80  N.  E.  665,  11  Ann.  Cas. 
Ala.  198.  40  So.  205,  9  Ann.  Cas.  1229,  1,  9  L.R.A.(N.S.)  326;  Barnes  v.  Mid- 
3  L.R.A.(N.S.)  822;  Mobile  Transp.  land  R.  Terminal  Co.,  193  N.  Y.  378, 
Co.  v.  Mobile,  153  Ala.  409,  44  So.  85  N.  E.  1093, 127  A.  S.  R.  962 ;  State 
976,  127  A.  S.  R.  34,  13  L.R.A. (N.S.)  v.  Cleveland,  etc.,  R.  Co.,  94  Ohio  St. 
352;  San  Francisco  Sav.  Union  v.  R.    61,  113  N.  E.  677,  L.R.A.1917A  1007; 
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that  end  he  may  follow  the  water  as  it  recedes.1'  This  right  to  the 
highway  for  travel  by  water  is  analogous  to  the  right  of  access  to  a 
highway  on  land.18  It  is  in  general  exclusive  in  the  owner  of  ripa- 
rian lands,19  except  against  the  state  for  certain  public  uses.80  And 
the  general  rule  is  that  the  owner  of  land  bordering  on  navigable 
water  has  the  right  to  use  the  shore  so  as  to  make  the  navigation 
available,1  to  make  the  necessary  improvements  to  reach  a  harbor 
line  established  by  the  national  government,  provided  he  does  not 
interfere  with  the  rights  of  the  public,  and  subject  also  to  lawful 
control  by  the  public  for  the  preservation  of  its  rights.8  The  rule 
is  as  applicable  to  the  owners  of  lands  fronting  on  the  shore  of  the 
open  ocean  as  to  those  whose  lands  border  on  bays  of  the  sea,  inland 
lakes,  or  navigable  streams.8  It  is  a  valuable  right,  and  unless  the 
foreshore  has  been  appropriated  by  the  general  government  to  some 
superior  and  lawful  public  use,  as  for  example  by  grant  to  a  munic- 
ipality, or  for  navigation  purposes,  it  is  entitled  to  the'protection^ 
of  the  law.  It  has  recognition  in  the  statutory  provisions  which 
confer  on  the  owner  of  the  upland  the  primary  right  to  a  grant  of 
the  land  under  water.4  Consequently,  a  railway  company,  author- 
ized to  construct  its  road  along  or  over  navigable  waters  of  the  state, 
has  no  right  so  to  construct  it  as  to  obstruct  access  to  the  water  from 
the  uplands  to  the  extent  of  interfering,  with  the  rights  of  the  adja- 
cent riparian  proprietors.     Where  the  roadbed  passes  between  the 

Clark  v.  Peckham,  10  B.  I.  35,  14  Am.  L.R.A.(N.S.)    345;  White  v.  Nassau 

Rep.  654;  Carr  v.  Carpenter,  22  R.  I.  Trust  Co.,  168  N.  Y.  149,  61  N.  E. 

528,    48    Atl.    805,    53    L.R.A.    333;  169,  64  L.R. A  275;  Clark  v.  Peckham, 

Waverly    Water-Front,    etc.,    Co.    v.  10  R.  I.  35,  14  Am.  Rep.  654;  Priewe 

White,  97  Va.  176,  33  S.  E.  534,  45  v.  Wisconsin  State  Land,  etc.,  Co.,  93 

L.R.  A  227;  Priewe  V.Wisconsin  State  Wis.  534,  67  N.  W.  918,  33  LJR.A. 

Land,  etc.,  Co.,  93  Wis.  534,  67  N.  W.  645. 

918,  33  L.R. A.  645 ;  Lyon  v.  Fishmon-  20.  White  v.  Nassau  Trust  Co.,  168 

gers'  Co.,  1  App.  Cas.  662,  46  L.  J.  N.  Y.  149,  61  N.  E.  169,  64  L.R.A. 

Ch.  68,  35  L.  T.  N.  S.  569,  25  W.  R.  275. 

165,  23  Eng.  Rul.  Cas.  141;  Merritt  i.  Mobile  Transp.  Co.  v.  Mobile,  153 

v.  Toronto,  48  Can.  Sup.  Ct.  1,  Ann.  Ala.  409,  44  So.  976,  127  A  S.  R.  34, 

Cas.  1913E S  707.  13  L.RA.(N.S.)  352. 

Notes:  22  L.R.A  (N.S  )  345;  1  Ann.  Note:  22  L.RA.(N.S.)  345. 

Cas.  184;  9  Ann.  Cas.  1236.  2.  Barnes  v.  Midland  R.  Terminal 

And  see  Whabves.  c      193  N  y.  37g  gg  N  E  1093  -^ 

17.  State  v.  Korrer,  127  Minn.  60,  A   ^   R  Qfi2.  g     '        rn«wlan<l   rf* 
148  N.  W.  617, 1095,  L.R.A.1916C  139.  £•  £•  *J b*' .* "f8  *•  VJYvip  m 

18.  Home  for  Aged  Women  v.  Com.,  ?•  A^?^3  '  ■  ' 
202  Mass.  422,  89  N.  E.  124,  24  L.R.A.  L.R.A.1917A  1007. 

(N.S.)  79;  Rumsey  v.  New  York,  etc.,  _,  3-  Barnes  J-  *£™!™  5'  -^m^ 

R.  Co.,  133  N.  Y.  79,  30  N.  E.  654,  28  Co.,  193  N.  Y.  378,  85  Ni  E.  1093,  127 

A.  S.  R.  600  15  L.R.A.  618.  A.  S.  R.  962. 

19.  Ferry  '  Pass.  Inspectors/  etc.,  4.  Brookhaven  ▼.  Smith,  188  N.  Y. 
Ass'n  v.  Whites  River  Inspectors',  etc.,  74,  80  N.  E.  665,  11  Ann,  Cas.  1,  9 
Ass'n,   57  Fla.   399,  48  So.   643,  22  L.R.A(N.S.)   326. 
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uplands  and  the  usual  place  of  access  to  such  Waters  and  cannot 
conveniently  be  crossed,  it  is  the  duty  of  the  corporation1  at  its  own 
expense  to  construct  and  maintain  convenient  passes  or  roads  across 
or  under  the  railroad  for  the  passage  of  persons,  cattle,  carriages,  and 
teams  from  the  uplands  to  such  navigable  waters.6  The  right  attaches 
equally  to  the  whole  and  every  part  of  his  shore  line  and  no  one 
has  the  right  to  fetter  or  impair  his  enjoyment  of  his  property  by 
compelling  him  to  go  upon  it  only  at  certain  points.*  But  a  riparian 
owner  has  no  right  to  construct  an  artificial  channel  in  front  of  his 
lands  for  the  purpose  of  making  his  means  of  access  more  convenient 
or  valuable  to  him,  and  therefore  has  no  ground  of  complaint  because 
of  some  use  made  by  the  owners  of  the  land  covered  by  water  which 
makes  his  construction  and  maintenance  of  such  canal  impossible.7 
The  right  does  not  depend  on  the  ownership  of  the  soil  under  the 
water.  So  lands  under  navigable  waters,  which  are'  granted  to  a 
municipality  by  the  state,  are  subjected  to  the  right  of  access  of  ripa- 
rian owners  and  all  the  incidents  thereof.8  The  nature  and  extent 
of  the  right  of  access  to  navigable  waters  the  soil  under  which  was 
granted  to  a  municipality  by  the  king  of  England  when  brought 
into  question  is  not  necessarily  to  be  measured  by  English  standards, 
for  the  common  law  of  England,  upon  the  subject  of  the  rights 
of  riparian  owners,  has  but  an  imperfect  application  to  the  situation 
in  this  country  with  its  numerous  large  navigable  bodies  of  waters, 
in  bays,  rivers,  and  inland  lakes.9 

285.  Right  of  Access  as  Subservient  to  Navigation. — The  right  of 
navigation  in  public  waters  is  quite  generally  deemed  paramount  to 
a  riparian  owner's  right  of  access,  and  it  is  subject  to  be  interfered 
with  or  destroyed  if  and  when  necessary  to  improve  the  paramount 
right.10  The  government  has  this  paramount  right  to  do  what  is 
necessary  for  the  public  good  in  promoting  better  navigation.    The 

5.  Saunders  v.  New  York  Cent,  etc.,  10.  Gibson  y.  United  States,  166  U. 
E.  Co.,  144  N.  Y.  75,  38  N.  E.  992,  43  S.  269, 17  S.  Ct.  578,  41  U.  S.  (L.  ed.) 
A.  S.  R.  729,  26  L.R.A.  378.  996;  Whiteside  v.  Norton,  205  Fed.  5, 

6.  Johnson  v.  Jeldness,  85  Ore.  657,  123  C.  C.  A.  313,  45  L.R.A.(N.S.)  112; 
167  Pac.  798,  L.R.A.1918A  1074.  Home  for  Aged  Women  v.  Com.,  202 

7.  Hedges  v.  West  Shore  R.  Co.,  150  Mass.  422,  89  N.  E.  124,  24  L.R.A. 
N.  Y.  150,  44  N.  E.  691,  55  A.  S.  R.  (N.S.)  79;  Scranton  v.  Wheeler,  113 
660.  Mich.  565,  71  N.  W.  1091,  67  A.  S.  R. 

8.  San  Francisco  Sav.  Union  v.  R.  484;  Rumsey  v.  New  York,  etc.,  R.  Co., 
G.  R.  Petroleum,  etc.,  Co.,  144  Cal.  133  N.  Y.  79,  30  N.  E.  654,  28  A.  S. 
134,  77  Pac.  823,  103  A.  S.  R.  72,  1  R.  600,  15  L.RJL  618;  Sage  v.  New 
Ann.  Cas.  182,  66  L.R.A.  242;  Brook-  York,  154  N.  Y.  61,  47  N.  E.  1096,  61 
haven  v.  Smith,  188  N.  Y.  74,  80  N.  E.  A.  S.  R.  592,  38  L.R. A.  606 ;  State  v. 
665,  11  Ann.  Cas.  1,  9  L.R.A.(N.S.)  Bancroft,  148  Wis.  124,  134  N.  W. 
326.  330,  38  KR.A.(N.S.)  526. 

9.  Brookhaven  v.  Smith,  188  N.  Y.  Notes:  5  L.R.A.  62;  22  L.R.A.  347; 
74,  80  N.  E.  665,  11  Ann.  Cas.  1,  9  1  Ann.  Cas.  185. 

L.R.A.(N.S.)  326. 
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benefits  enjoyed  by  the  abutting  landowner  are  held  subject  to  the 
possibility  of  diminution  or  loss  by  the  exercise  of  this  right11  So, 
when  any  public  authority  conveys  lands,  bounded  by  tide  water, 
it  is  impliedly  subject  to  those  paramount  uses  to  which  the  govern- 
ment, as  trustee  for  the  public,  may  be  called  on  to  apply  the  water 
front  for  the  promotion  of  commerce  and  the  general  welfare.12 
Moreover,  although  the  reasonable  exercise  of  the  right  of  a  littoral 
owner  to  access  to  navigable  water  is  paramount  to  the  right  of  the 
public  to  pass  along  the  foreshore,  in  so  far  as  his  attempted  exer- 
cise of  that  right  passes  the  bounds  of  necessity  and  reason  the  public 
right  of  passage  becomes  paramount.18  The  question  whether 
the  interference  with  the  right  of  access  by  the  government  is  a 
>  taking  of  property  in  the  exercise  of  the  right  of  eminent  domain 
is  treated  elsewhere  in  this  work.14 

11.  Greenleaf-Johnson   Lumber*  Co.  R.  Co.,  94  Ohio  St.  61,  113  N.  E.  677, 

v.  Garrison,  237  U.  S.  251,  35  S.  Ct.  L.R.A.1917A  1007. 

551, .59  U.  S.  (L.  ed.)  939;  Home  for  Note:  5  L.R.A.  62. 

Aged  Women  v.  Com.,  202  Mass.  422,  12.  Home  for  Aged  Women  v.  Corn., 

89  N.  E.   124,.  24  L.R.A.(N.S.)    79;  202  Mass.  422,  89  N.  E.  124,  24  L.R. A. 

State  v.  Korrer,  127  Minn.  60,  148  N.  (N.S.)  79;  Sage  v.  New  York,  154  N. 

W.    617,  L.R.A.1916C    139 ;    Sage   v.  Y.  61,  47  N.  E.  1096,  61  A.  S.  R.  592, 

New  York,  154  N.  Y.  61,  47  N.  E.  1096,  38  L.R.A.  606;  Brookhaven  v.  Smith, 

61  A.  S.  R.  592,  38  L.R.A.  606 ;  Brook-  188  N.  Y.  74,  80  N.  E.  665,  11  Ann. 

haven  v.  Smith,  188  N.  Y.  74,  80  N.  E.  Cas.  1.  9  L.R.A.(N.S.)  326. 

665,  11  Ann.  Cas.  1,  9  L.R.A. (N.S.)  13.  Barnes  v.  Midland  R.  Termiual 

326;  Lewis  Blue  Point  Oyster  Cultiva-  Co.,  193  N.  Y.  378,  85  N.  E.  1093, 127 

tion  Co  v.  Briggs,  198  N.  Y.  287,  91  A.  S.  R.  962. 

N.  E.  846, 19  Ann.  Cas.  694,  34  L.R.A.  14.  See  Eminent  Domadt,  vol.  10, 

(N.S.)  1084;  State  v.  Cleveland,  etc.,  p.  79  et  seq. 
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I.  Municipal  Ownership 

1.  In  General;  Legislative  Control* — It  has  been  held  that  the  pow- 
er to  provide  a  public  water  supply  is  one  of  the  necessary  incidental 
powers  of  a  municipal  corporation,  but  the  sounder  view  is  that  this 
power  is  not  a  necessary  incident  of  a  municipal  charter  but  must  be 
derived  directly  from  the  legislature.1  It  is,  however,  no  longer  ques- 
tioned that  the  state  has  the  power  to  confer  on  municipalities  the  right 
to  establish  water  plants  for  the  purpose  of  furnishing  water  to  the  in- 
habitants thereof,2  and  in  this  country  municipal  charters  do  in  fact 
very  generally  confer  this  power.*  In  accordance  with  the  well  settled 
rule  that  a  municipality  is  confined  in  the  exercise  of  its  corporate  pow- 
ers to  its  territorial  limits,  and  in  the  absence  of  any  special  legislative 
authority  cannot  exercise  any  corporate  powers  outside  of  those  limits,4 
a  municipal  corporation  has  no  power  to  establish  a  water  plant  out- 
side the  city  limits,  in  the  absence  of  express  authority.6    It  is,  how- 

1.  See    Municipal    Corporations,      3.  North  Springs  Water  Co.  v.  Ta- 
vol.  19,  p.  788  et  seq.  coma,  21  Wash.  517,  58  Pae.  773.  47 

2.  East  Grand  Forks  ▼.  Luck,  97   L.R.A.  214. 

Minn.  373, 107  N.  W.  393,  7  Ann.  Cas.       4.  See    Municipal    Corporations, 
1015,  6  L.R.A.(N.S.)  198.  vol.  19,  p.  796. 

Note:  61  L.R.A.  35.  5.  Shawinigan    Hydro-Electric    Co. 
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ever,  clearly  within  the  power  of  the  legislature  to  permit  a  municipal- 
ity to  acquire  and  operate  a  water  system  beyond  its  corporate  bound- 
aries, and  under  the  statutes  of  some  states  a  city  may  acquire  a  system 
of  waterworks  which  extends  several  miles  from  the  corporate  limits  of 
the  city  and  supplies  other  municipalities  within  such  distance.6  But, 
in  the  absence  of  express  authority  conferred  by  statute  in  clear  terms, 
a  city  has  no  power  to  extend  its  water  system  into  another  municipal- 
ity for  the  purpose  of  furnishing  the  latter  with  a  water  supply,  and 
such  power  cannot  be  implied  from  a  statute  authorizing  a  city  to  fur- 
nish water  to  the  city  and  the  inhabitants  thereof  and  to  any  other  per- 
son.7 Since  a  waterworks  system  owned  by  a  municipality  is  held  by  it 
as  a  trustee  for  the  use  and  benefit  of  the  citizens  of  the  municipality,  it 
must  be  maintained  and  preserved  for  the  benefit  of  the  public,  and  the 
city  cannot  divest  itself  of  a  municipal  waterworks  without  express  leg- 
islative sanction.  Hence,  a  sale  and  transfer  o£  the  property  by  the 
common  council  of  the  city  without  legislative  authority  is  void.8  A 
city  has  no  right  to  dispose  of  a  waterworks  system  under  a  power  con- 
ferred, in  general  terms,  upon  it  by  its  charter,  to  sell  and  dispose  of 
the  property  of  the  city,  such  power  being  limited  to  that  class  of  prop- 
erty held  strictly  as  private  property,  and  not  charged  with  any  public 
use.9  The  contract  right  of  a  municipal  corporation  to  purchase  water- 
works from  the  one  who  undertakes  to  construct  and  operate  them 
may,  however,  be  sold  and  transferred  to  a  third  person ;  it  is  not  the 
fact  that  property  may  be  devoted  to  public  use  by  the  city  at  some 
future  day  which  constitutes  the  city  a  trustee  for  that  use,  but  it  is 
the  circumstance  that  the  property  is  actually  so  used.10  Authority 
granted  to  a  municipal  corporation  to  operate  a  waterworks  system 
does  not  impose  upon  it  the  duties  of  a  public  service  corporation  with 
respect  to  nonresidents  to  whom  it  contracts  to  furnish  water. 
Accordingly  a  contract  by  it  to  furnish  water,  which  fixes  no  period 
of  duration,  and  the  circumstances  surrounding  which  furnish  no 
ground  for  implying  one,  may  be  terminated  by  it  on  reasonable 
notice.11    A  full  discussion  of  the  extent  to  which  municipal  water- 

v.    Shawinigan    Water,   etc.,   Co.,   45    7  S.  D.  9,  63  N.  W.  975,  58  A.  8.  R. 

Can.  Sup.  Ct.  585,  Ann.  Cas.  1912C    817. 

928  9.  Huron  Waterworks  Co.  ▼.  Huron, 

6.  Omaha  Water  Co.  v.  Omaha,  162  J£  ^L^CUy^  B^late  Setc  * 
Fed.  S*  89  C.  C.  A.  205,  15  Ann.  ^^X  J£  £,^ffftft 
Cas.  498.  Pac   697>  41  LR  A   305 

7.  KiMi^e^Park  City,  1^  Tern.  10.  Motte  v.  Valparaiso,  161  In<L 
626,    172    S.    W.    286,    L.R.A.1915D  319,  67  N.  E.  985,  66  L.R.A.  117. 
1103;   Farwell  v.   Seattle,  43   Wash.  n.  childs  v.   Columbia,   $7   S.    C 
141,  86  Pac.  217,  10  Ann.  Cas.  130.  566,  70  S.  E.  296,  34  L.E.A.(N.S.) 

8.  Huron  Waterworks  Co.  v.  Huron,  542. 
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works  are  subject  to  the  control  of  the  legislature  is  found  elsewhere 
in  this  work.1* 

2.  Acquisition  by  Municipality  of  Water  Company's  Plant. — The 
supply  of  water  to  a  city  is  a  public  purpose,  and  hence  the  Condemna- 
tion of  a  water  supply  system  must  be  recognized  as  within  the 
unquestioned  limits  of  the  power  of  eminent  domain,  and  it  matters 
not  to  whom  the  water  supply  system  belongs,  individual  or  corpora- 
tion, or  what  franchises  are  connected  with  it — all  may  be  taken  for 
public  uses  upon  payment  of  just  compensation.  The  existence  of 
a  coil  tract  between  a  waterworks  company  and  a  city  providing  for 
the  supply  of  water  to  the  city  and  its  inhabitants  does  not  prevent 
the  city  from  acquiring  the  plant  on  condemnation  proceedings,  for 
a  contract  is  property,  and,  like  any  other  property,  may  be  taken 
under  such  proceedings  for  public  use.  An  act  which  gives  a  city 
the  right  to  purchase  or  condemn  waterworks  at  any  time  within  two 
years  does  not  constitute  a  contract  against  condemnation  after  that 
time,  or  prevent  the  legislature  from  enlarging  the  time.1*  A  pro- 
vision in  a  statute  granting  a  waterworks  franchise  that  at  the  expira- 
tion of  a  stated  period  if  the  grant  be  not  renewed  by  the  city  shall 
purchase  the  plant  is  not  an  incidental,  directory,  or  subordinate  pro- 
vision, but  mandatory,  vital,  and  controlling,  compelling  the  city  to 
purchase  and  the  company  to  sell,  but  the  title  and  right  o£  possession 
to  a  waterworks  plant  (Joes  not  pass  absolutely  to  a  city  on  the  expira- 
tion of  the  franchise  without  payment  or  tender  of  payment  there- 
for.14 Where  the  right  of  a  town  to  purchase  the  works  of  a  water 
company  depends  on  a  condition  precedent,  it  becomes  a  vested  right 
on  the  fulfilment  of  the  condition  and  is  protected  by  the  constitu- 
tional guaranty  protecting  private  property.16  And  when  the  fran- 
chise of  a  waterworks  company  contains  a  continuing  offer  to  sell  to  a 
municipality  and  the  city  thereafter  elects  to  purchase,  a  binding  con- 
tract is  thereby  created,  which  is  subject  to  and  regulated  by  the  then 
existing  laws,  and  the  legislature  is  without  power  thereafter  to  impose 
other  conditions  or  restrictions  on  the  purchase  or  the  method  of 
appraising  the  value  of  the  plant.16  The  election  by  a  municipality 
to  take  advantage  of  a  reserved  right  to  purchase  a  water  company's 
plant  must  be  evidenced  by  unequivocal  action,  and  it  cannot  be 
inferred  from  the  adoption  of  an  ordinance  providing  for  an  appraise- 

12.  See    Municipal    Corporations,  Kansas  City,  62  Fed.  853,  27  U.  S. 
vol.  19,  p.  764  et  seq.  App.  165,  10  C.  C.  A.  653,  27  L.R.A. 

13.  Long  Island  Water  Supply  Co.   827. 

v.  Brooklyn,  166  U.  S.  685,  17  S.  Ct.  15.  Sonthington  v.  Southington  Wa- 

718,  41  U.  S.  (L.  ed.)  1165;  affirming  ter  Co.,  80  Conn.  646,  69  Atl.  1023, 

143  N.  Y.  596,  38  N.  E.  983,  26  L.R.A.  13  Ann.  Cas.  411. 

270.  And  see  generally  Eminent  Do-  16.  Omaha   Water   Co.   ▼.   Omaha, 

main,  vol.  10,  pp.  18i,  182.  162  Fed.  225,  89  C.  C.  A.  205,  15 

14.  National    Waterworks    Co.     v.  Ann.  Cas.  498,  24  L.R.A.(N.S.)  184. 
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ment  and  other  preliminary  steps  where  the  vote  of  the  electors  is  an 
'  essential  prerequisite  to  the  acquisition  by  the  city  of  any  public  util- 
ity. Nor  is  the  adoption  of  a  charter  amendment  contemplating  -a 
purchase  of  the  plant  independent  of  a  reserved  option  and  on  dif- 
ferent terms  an  election  to  purchase  the  plant  under  the  option.17 
The  acquisition  of  a  waterworks  plant  as  it  existed  when  the  city  made 
its  election,  under  legislative  authority,  to  exercise  its  option  to  pur- 
chase, including  the  outlying  distributing  systems  serving  adjacent 
suburban  towns,  must  be  deemed  to  have  been  within  the  contempla- 
tion of  both  the  city  and  the  waterworks  company,  where  such  system 
was  a  single  one,  having  a  common  source  of  supply  and  common 
main  connections  therewith,  unless  the  ordinance  exercising  the 
option  is  so  plainly  limited  to  the  purchase  of  only  so  much  of  the  dis- 
tributing system  as  lay  wholly  within  the  corporate  limits  as  to  admit 
of  no  other  meaning.18  A  contract  between  a  town  and  a  waterworks 
company  for  the  purchase  by  the  town  of  the  waterworks  will  be 
enforced  by  the  court,19  and  the  fact  that  a  deed  for  a  waterworks  sys- 
tem tendered  by  the  company  to  a  municipality  is  not  such  as  the  city 
is  required  to  take  will  not  defeat  an  action  by  the  company  for  the 
enforcement  of  a  contract  of  purchase  by  the  city  if  the-  company  is 
able,  ready,  and  willing  to  do  what  may  lawfully  be  required  of  it  to 
make  the  deed  acceptable  in  law.20 

3.  Determination  of  Value. — The  just  compensation  which  a  mu- 
nicipality must  pay  for  a  waterworks  system  under  a  statute  per- 
mitting it  to  take  over  a  private  possession  of  the  property  is  actually 
reasonable  value  at  the  time  possession  of  the  property  is  actually 
taken ; 1  and  if  it  is  provided  that  payment  may  be  deferred  after 
possession  is  taken,  legal  interest  must,  in  that  case,  be  paid  from  the 
time  possession  is  taken  until  payment  is  made.2  In  determining 
the  value  to  be  paid  for  a  water  company's  plant  the  actual  cost  of  the 
plant  and  property,  together  with  a  proper  allowance  for  depreciation, 
is  to  be  considered,  but  it  is  not  controlling,  upon  the  question  of  the 
amount  which  must  be  allowed.  And  whether  or  not  the  franchises 
of  a  water  company  are  exclusive,  and  how  far  it  is  without  competi- 

17.  Denver  v.  New  York  Trust  Co.,  consin  R.  Commission,  161  Wis.  122, 
229  U.  S.  123,  33  S.  Ct.  657,  57  U.  P.U.R.1915D  336,  152  N.  W.  859, 
S.  (L.  ed.)  1101.  L.R.A.1916F    592;    Appleton    Water 

18.  Omaha  v.  Omaha  Water  Co.,  Works  Co.  v.  Railroad  Commission, 
218  U.  8.  180,  30  &  Ct  615,  54  U.  S.  154  Wis.  121,  142  N.  W.  476,  Aan. 
(L.  ed.)  991.  Cas.  1915B  1160,  47  L.RA.(N.S.)  770. 

19.  Bristol  v.  Bristol  Water  Works,  Note :  61  L.R.A.  48. 

19  R.  I.  413,  34  AtL  359,  32  L.R.A.       2.  Appleton  Water  Works  Co.   ▼. 
740.  Railroad  Commission,  154  Wis.  121, 

20.  Omaha  Water  Co.  v.  Omaha,  142  N.  W.  476,  Ann.  Cas.  1915B  1160, 
162  Fed.  225,  89  C.  C.  A.  205, 15  Ann.   47  L.RA.(N.S.)  770. 

Cas.  498,  24  L.R.A.(N.S.)  184.  Note:  61  L.R.A.  48. 

1.  Oshkosh  Waterworks  Co,  v.  Wis- 
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tion,  as  well  as  the  period  for  which  they  are  to  endure,  are  also  to  be 
taken  into  consideration ;  and  the  cost  of  replacing  a  water  plant  with 
one  substantially  like  it  most  be  considered.*  The  estimate  of  the 
cost  of  reproduction  cannot,  however,  rightly  include  the  cost  of  work 
which  may  be  legally  assessed,  by  the  company,  against  the  con- 
sumer.4 The  commercial  value  of  a  waterworks  plant  as  a  going 
concern  is  properly  included  in  the  valuation  of  the  plant.5  The  term 
"going  value"  is  that  element  of  value  which  comes  from  the  fact  that 
the  business  is  a  going  concern.  It  is  not  franchise  value,  nor  the 
value  of  good  will.  It  is  difficult  to  separate  or  measure  in  dollars, 
because  the  value  of  the  plant  and  business  is  inherently  indivisible, 
and  this  latter  value  is  obtained  by  taking  a  comprehensive  view  of 
each  and  all  of  the  elements  of  property,  tangible  and  intangible, 
including  property  rights,  and  considering  them  as  inseparable  parts 
of  a  harmonious  entity,  and  exercising  the  judgment  as  to  the  value  of 
that  entity.  In  this  way  the  "going  value"  goes  into  the  final  result.6 
The  exclusion  in  an  option  to  purchase  of  any  value  on  account  of 
unexpired  franchise  does  not  limit  the  value  to  the  bare. bones  of  the 
plant,  its  physical  properties,  such  as  its  lands,  its  machinery,  its 
water  pipes  or  settling  reservoirs,  nor  to  what  it  would  take  to  repro- 
duce each  of  its  physical  features.  The  difference  between  a,dead 
plant  and  a  live  one  is  a  real  value,  and  is  independent  of  any  fran- 
chise to  go  on,  or  any  mere  good  will  as  between  such  a  plant  and  its 
customers.7  The  element  of  good  will  should  not  be  considered  in 
estimating  the  value  of  a  water  plant  to  be  taken  by  eminent  domain 
so  far  as  the  system  is  practically  exclusive.8  While  the  earnings  of 
a  water  company  are  to  be  taken  into  consideration  in  fixing  the  value 
of  its  plant,9  they  are  not  conclusive  as  to  the  amount  to  be  allowed  " 
for  the  property.10  A  water  company  whose  franchise  has  expired  has 
no  cause  for  complaint  on  the  ground  that  it  is  deprived  of  its  prop- 

3.  Kennebec  Water  Dist.  v.  Water-   142  N.  W.  476,  Ann.  Cas.  1015B  1160, 
ville,  07  Me.  185,  54  Ati.  6,  60  L.R.A.   47  L.R.A.(N.S.)  770. 

856.  7.  Omaha  v.  Omaha  Water  Co.,  218 

4.  Appleton  Water  Works   Co.  v.  U.  S.  180,  30  S.  Ct.  615,  54  U.  S.  (L. 
Railroad   Commission,  154  Wis.  121,  ed.)    991,  48  L.R,A.(N.S.)    1084. 
142  N.  W.  476,  Ann.  Cas.  1915B  1160,  8.  Kennebec  Water  Dist.  v.  Water- 
47  LJt.A.(KS.)  770.  ville,  97  Me.  185,  54  A,tl.  6,  60  L.R.A. 

5.  Omaha  v.  Omaha  Water  Co.,  218  856. 

tT.  S.  180,  30  S.  Ct.  615,  54  U.  S.  (L.  9.  Kennebec  Water  Dist.  v.  Water- 
ed.) 991,  48  L.R.A.(N.S.)  1084;  Na-#  ville,  97  Me.  185,  54  Atl.  6,  60  L.R.A. 
tional  Waterworks  Co.  v.  Kansas  856;  Oshkosh  Waterworks  Co.  v.  Wis- 
City,  62  Fed.  853,  27  U.  S.  App.  165,  consin  Railroad  Commission,  161  Wis. 
10  C.  C.  A.  653,  27  L.R.A.  827;  Ken-  122,  P.U.R.1915D  336,  152  N.  W.  859, 
nebec  Water  Dist.  v.  Waterville,  97  L.RA.1916F  592. 
Me.  185,  54  Atl.  6,  60  L.R.A.  856.  10.  Oshkosh    Waterworks    Co.    v. 

Note:  61  L.R.A.  48.  Wisconsin  R.   Commission,  161  Wis. 

6.  Appleton   Water  Works  Co.  ▼.  122,  P.U.R.1915D  336, 162  N.  W.  859, 
Railroad  Commission,  154  Wis.  121,   L.R.A.1916F  592. 
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erty  without  due  process  of  law,  where  the  water  company  must  take 
the  alternative  of  accepting  an  inadequate  price  for  its  plant  or  of  hav- 
ing its  value  ruinously  impaired  by  the  construction  and  operation  of  a 
municipal  plant,  if  the  municipality  is  not  only  under  no  legal  obliga- 
tion either  to  renew  the  franchise  or  to  purchase  the  plant,  but  is  free 
to  construct  and  operate  its  own  plant.11  The  proceedings  of  a  board 
of  appraisers  are  not  governed  by  the  strict  rules  relating  to  arbitra- 
tion and  awards,  and  so  an  appraisal  of  a  waterworks  system  is  not 
vitiated,  in  the  absence  of  any  evidence  of  actual  bad  faith,  by  the 
examination  of  the  company's  books  by  the  appraisers  without  the 
consent  of  the  city  or  the  presence  of  its  representatives.  And  the 
appraisal  of  a  waterworks  plant  for  the  purposes  of  municipal  pur- 
chase being  a  matter  of  public  concern,  unanimity  among  the  apprais- 
ers is  unnecessary,  the  decision  of  the  majority  being  sufficient.18 

• 

II.  Water  Companies 

4.  In  General;  Legislative  Control. — By  common  consent  a  water 
company  is  called  a  public  service  corporation,  and  is  therefore  given 
the  use  of  the  public  streets  for  its  mains  and  pipes.  Its  system  of 
waterworks  constitutes  a  public  utility  of  vital  importance  to  the 
health  and  well  being  of  a  city  and  its  inhabitants.1*  Such  companies 
are  given  the  power  of  eminent  domain  in  order  that  the  needs  and 
purposes  of  the  public  may  be  served  more  effectually,14  and  their  busi- 
ness is  naturally  monopolistic.16  Being  organized  for  and  engaged  in 
a  public  enterprise,  their  rights,  duties  and  responsibilities  are  to  be 
determined  from  a  consideration  of  the  provision  of  the  franchise  and 
the  obligation  they  assume  when  they  accept  their  franchises.16  The 
constitutional  prohibition  upon  state  laws  impairing  the  obligation 
of  contracts  does  not  restrict  the  power  of  the  state  to  protect  the  public 
health,  the  public  morals,  or  the  public  safety,  as  the  one  or  the  other 
may  be  involved  in  the  execution  of  such  contracts.     Rights  and 

11.  Denver  v.  New  York  Trust  Co.,  697 ;  Watauga  Water  Co.  v.  Wolfe,  99 
229  U.  S.  123,  33  S.  Ct.  816,  67  Tenn.  429,  41  S.  W.  1060,  63  A.  S.  R. 
U.  S.  (L.  ed.)  1101.  841. 

12.  Omaha  v.  Omaha  Water  Co.,  14.  State  v.  Birmingham  Water 
218  U.  S.  180,  30  S.  Ct.  615,  54  U.  S.  Works  Co.,  164  Ala.  586,  51  So.  354, 
(L.  ed.)  991,  48  L.R.A.(N.S.)  1084.     .  137  A.  S.  R.  69,  20  Ann.  Cas.  951, 

IS.  Omaha  Water  Co.  v.  Omaha,  162  27  L.R.A.(N.S.)  674. 

Fed.  225,  89  C.  C.  A.  205,  15  Ann.  15.  State    v.     Birmingham    Water 

Cas.    498;    Freeman    v.    Macon    Gas  Works  Co.,  164  Ala.  586,  51  So.  354, 

Light,  etc.,  Co..  126  Ga.  843,  56  S.  E.  137  A.  S.  R.  69,  20  Ann.  Cas.  951,  27 

61,  7  L.R.A.(N.S.)   917;  Danville  v.  L.R.A.(N.S.)  674. 

Danville  Water  Co.,  178  HI.  299,  53  18.  Lukrawka  v.  Spring  Valley  Wa- 

N.  E.  118,  69  A.  S.  R.  304;  State  v.  ter  Co.,  169  Cal.  318,  146  Pac.  640, 

Butte  City  Water  Co.,  18  Mont.  199,  Ann.  Cas.  1916D  277. 
44  Pac.  966,  56  A.  S.  R.  574,  32  L.R.A. 
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privileges  arising  from  contracts  with  a  state  are  subject  to  regulations 
for  the  protection  of  the  public  health,  the  public  morals  and  the  pub- 
lic safety,  in  the  same  sense  as  are  all  contracts  and  all  property, 
whether  owned  by  natural  persons  or  corporations.17  And  notwith- 
standing exclusive  privileges  are  granted  to  a  water  company  the  power 
remains  with  the  state,  or  with  the  municipal  government  acting 
under  legislative  authority,  to  make  such  regulations  as  will  secure  to 
the  public  the  uninterrupted  use  of  the  streets,  as  well  as  prevent  the 
distribution  of  water  unfit  for  use,  and  provide  for  such  a  continuous 
supply,  in  quantity,  as  protection  to  property,  public  and  private, 
may  require.18  A  statute  requiring  water  to  be  furnished  on  each 
floor  of  every  tenement  house  is  a  valid  exercise  of  police  power  with 
respect  to  health,  and  also  with  respect  to  public  safety  regarding  fires 
and  their  extinguishment,  but  it  has  been  held  that  one  place  of  water 
supply  on  each  floor  of  a  tenement  house  fairly  accessible  to  all  occu- 
pants of  the  floor  is  all  that  can  usually  or  reasonably  be  required  for 
health  and  fire  protection.19 

5.  Taxes  and  License  Fees. — Whether  the  property  of  a  munici- 
pal waterworks  is  exempt  from  taxation  depends  in  a  great  measure 
upon  the  state  statutes.  According  to  some  decisions  that  part  of  the 
waterworks  system  of  a  municipality  which  is  located  in  an  adjoining 
towji  cannot  be  taxed  under  a  statute  exempting  property  devoted  to 
a  public  purpose,  as  waterworks,  being  for  the  public  good,  are  in  con- 
templation of  law  held  for  a  public  purpose.*0  Likewise  a  city  has  been 
declared  not  to  be  liable  for  a  privilege  tax  on  its  waterworks,  where 
the  works  are  corporate  property  provided  for  furnishing  water  to 
extinguish  fires  and  sprinkle  the  streets,  and  to  supply  its  citizens 
either  as  a  gratuity  or  for  a  compensation.1  On  the  other  hand  it  has 
been  held  that  a  municipal  corporation  may  be  taxed  for  its  franchiso 
to' operate  waterworks,  as  in  respect  to  them  it  occupies  the  position  of 
a  private  corporation,*  and  that  a  municipal  corporation  which  sup- 

17.  New  Orleans  Water  Works  Co.  v.  Fuller,  51  Fla.  380,  41  S.  684,  120 
v.  Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  A.  S.  R.  170,  6  L.R.A.(N.S.)  1026; 
29  U.  S.  (L.  ed.)  526;  St.  Tammany  Danville  v.  Danville  Water  Co.,  178 
Waterworks  Co.  v.  New  Orleans  Wa-  111.  299,  63  N.  E.  118,  69  A.  S.  R.  304. 
terworks  Co.,  120  U.  S.  64,  7  S.  Ct.  19.  New  York  Health  Dept.  v.  Trin- 
405,  30  U.  S.  (L.  ed.)  663;  Stein  v.  ity  Church,  145  N.  Y.  32,  39  N.  E. 
Bienville  Water  Supply  Co.,  141  U.  833,  45  A.  S.  R.  579,  27  L.R.A.  710. 
S.  67,  11  S.  Ct.  892,  35  U.  S.  (L.  ed.)  20.  Smith  v.  Nashville,  88  Tenn.  464, 
622.  12  S.  W.  924,  7  L.R.A.  469. 

18.  New  Orleans  Waterworks  Co.  v.  1.  Smith    v.    Nashville,    88    Tenn. 
Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  29  464,  12  S,  W.  924,  7  L.R.A.  469. 

U.    S.    (L.   ed.)    525;    St.    Tammany       2.  Newport  v.  Com.,  106  Ky.  434, 
Waterworks  Co.  v.  New  Orleans  Water  50  S.  W.  845,  51  S.  W.  433,  45  L.R.A. 
Works  Co.,  120  U.  S.  64,  7  S.  Ct.  518. 
405,  30  U.  S.  (L.  ed.)  563;  Anderson 
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plies  at  a  profit  water  from  its  plant  to  &  neighboring  town  is  not 
exempt  from  an  ad  valorem  tax  by  the  latter  on  the  mains  and 
hydrants  within  its  limits,  nor  from  a  privilege  tax  there,  by  a  provi- 
sion exempting  municipal  property  used  exclusively  for  public  or 
municipal  corporation  purposes  from  taxation.8  So  it  has  been  de- 
cided that  a  city  cannot  exempt  a  waterworks  company  from  taxation 
in  consideration  of  the  furnishing  by  it  to  the  city  of  water  at  a 
reduced  rate.4  A  franchise  granted  to  a  waterworks  company  to  con- 
struct its  plant  in  the  city  and  to  use  the  city  streets  for  that  purpose  is 
subject  to  taxation  as  personal  property,  and  it  is  distinct  in  its  nature 
from  any  sort  of  property  which  may  be  described  for  purposes  of  tax- 
ation as  "capital  invested  in  merchandise  and  manufacturing"  and  is 
not  included  within  such  description.6  The  power  to  impose  license 
taxes  or  fees  upon  persons  or  corporations  engaged  in  the  pursuit  of  a 
particular  occupation  is  not  inherent  in  municipal  corporations  and 
will  never  be  held  to  exist  unless  it  has  been  conferred  by  the  state 
upon  the  municipality  either  in  express  terms  or  by  necessary  impli- 
cation.6 Accordingly,  under  a  charter  conferring  upon  a  municipal- 
ity power  to  pass  ordinances  regulating  water  pipes,  hydrants,  plugs, 
etc.,  and  to  require  licensee  to  be  obtained  by  certain  persons  spe- 
cifically enumerated  but  not  including  in  the  enumeration  water 
companies  or  fire  plugs,  no  power  exists,  feither  expressly  or  by  impli- 
cation, to  exact  a  license'  fee  from  persons  using  or  maintaining  fire 
plugs  within  the  municipal  limits,  nor  can  an  ordinance  exacting 
such  a  license  fee  be  sustained  as  a  legitimate  exercise  of  the  police 
power.7 

6.  Franchise  Generally. — The  right  to  dig  up  and  use  the  streets  of 
a  city  for  the  purpose  of  placing  therein  water  pipes  and  mains  to  sup- 
ply the  city  and  its  inhabitants  with  water  is  a  franchise  belonging  to 
the  state,  which  it  can  grant  to  such  persons  or  corporations,  and  upon 
such  terms,  as  it  deems  best  for  the  public  interest.8  And  a  water 
company  cannot  engage  in  the  business  of  supplying  water  to  a 
mimicipality,  with  an  easement  over  the  streets  of  the  city,  except 

3.  Knoxville  v.  Park  City,  130  Tenn.  U.  S.  (L.  ed.)  525;  St  Tammany 
626, 172  S.  W.  286,  L.R.A.1915D  1103.   Waterworks  Co.  v.  New  Orleans  Wa- 

4.  Altgelt  v.  San  Antonio,  81  Tex.  terworks  Co.,  120  U.  S.  64,  7  S.  Ct. 
436,  17  S.  W.  75,  13  L.RA.  383.  405,  30  U.  S.  (L.  ed.)  563;  Stein  v. 

5.  Adams  v.  Bollock,  94  Miss;  27,  Bienville  Water  Supply  Co.,  141  U. 
47  So.  527, 19  Ann.  Cas.  165.  S.  67, 11  S.  Ct  892,  35  U.  S.  (L.  ed.) 

6.  See  Licenses,  vol.  17,  p.  525  et  622;  Walla  Walla  v.  Walla  Walla  Wa- 
seq. ;  Municipal  Corporations,  vol.  ter  Co.,  172  U.  &  1,  19  S.  Ct.  77,  35 
19,  p.  943  et  seq.  U.  S.  (L.  ed.)  341;  Adams  v.  Bullock, 

7.  Cambridge  Com'rs  v.  Cambridge  94  Miss.  27,  47  So.  527,  19  Ann.  Cas. 
Water  Co.,  99  Md.  501,  58  Atl.  442,  165. 

2  Ann.  Cas.  311  and  note.  Note :  61  L.R. A.  39. 

8.  New  Orleans  Waterworks  Co.  v.  See  Franchises,  vol.  V*  op.  182, 
Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  29   186  et  seq. 
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under  a  franchise  granted  by  the  state  for  that  purpose  and  with  such 
a  right9  Articles  of  incorporation  obtained  under  the  general  law 
authorizing  the  corporation  to  engage  in  the  business  of  rendering 
public  service  in  a  municipality  do  not  ipso  facto  authorize  it  to  use 
privileges  and  franchises  that  may  be  conferred  by  the  municipality 
to  render  the  public  service  therein.10  The  grant  to  a  water  com- 
pany of  the  right  to  occupy  the  streets  is,  when  accepted  by  the 
grantee,  not  a  mere  revocable  license,  but  is  a  substantial  property 
right,11  and  the  accepted  franchise  constitutes  a  contract  between  the 
state  and  the  company,  binding  alike  on  each  according  to  the  terms 
and  conditions  set  forth  therein,19  and  comes  within  the  protection  of 
the  constitutional  provision  prohibiting  the  impairment  of  contracts.19 
Thus  it  has  been  neld  that  the  obligation  of  a  municipal  ordinance 
granting  an  irrevocable  easement  to  a  water  company  is  unconstitu- 
tionally impaired  by  a  subsequent  ordinance  requiring  the  payment 
to  the  city  of  a  monthly  rental  for  such  use  and  occupation  of  the 
streets.14  One  who  acquires  all  the  rights,  privileges,  franchises  and 
property  of  the  company  becomes  its  successor  and  is  bound  to  the 
same  extent  as  the  original  company.15  The  fact  that  the  charter  of 
a  water  company  authorizes  it  to  furnish  water  to  consumers  in  the 
neighborhood  of  a  city  as  well  as  in  the  city  does  not  render  the  char- 
ter void  for  indefiniteness  if  the  power  to  regulate  the  service  exists 
both  as  to  the  inhabitants  in  and  those  outside  of  the  city.16  The 
remedy  to  be  employed  against  a  municipality  for  the  purpose  of 
putting  into  operation  the  privileges  granted  by  a  franchise  seems  to 
depend  largely  on  the  circumstances  of  the  particular  case.    It  may 

9.  Lnkrawka  ▼.  Spring  Valley  Wa-  18.  New  Orleans  Waterworks  Co.  v. 
ter  Co.,  169  Cal.  318,  146  Pao.  640,  Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  29 
Ann.  Cas.  1916D  277.  U.  S.  (L.  ed.)  525;  St.  Tammany  Wa- 

10.  State  v.  Tampa  Waterworks  Co.,  terworks  Co.  v.  New  Orleans  Water- 
66  Fla.  858,  47  So.  358,  19  L.R A.  works  Co.,  120  U.  S.  64,  7  S.  Ct.  405, 
(N.S.)  183.  30  U.  S.  (L.  ed.)  563;  Walla  Walla  v. 

11.  Boise  Artesian  Hot,  etc.,  Water  Walla  Walla  Water  Co.,  172  U.  S. 
Co.  v.  Boise  City,  .230  U.  S.  84,  33  S.  1, 19  S.  Ct.  77,  43  U.  S.  (L.  ed)  341; 
Ct.  997,  57  U.  S.  (L.  ed.)  1400.  Rockland  Water  Co.  v.  Camden,  etc., 

See  Franchises,  vol.  12,  p.  175  et  Water  Co.,  80  Me.  544,  15  Atl.  785, 1 

seq.  Lifc.A.  388;   Syracuse  Water  Co.  v. 

12.  New  Orleans  Waterworks  Co.  v.  Syracuse,  116  N.  Y.  167,  22  N.  E.  381, 
Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  5  L.R.A.  546. 

29  U.  S.  (L.  ed.)  525;  Walla  Walla  v.  See  Franchises,  vol.  12>  p.  180. 
Walla  Walla  Water  Co.,  172  U.  S.  1,  14.  Boise  Artesian  Hot,  etc.,  Water 
19  S.  Ct  77,  43  U.  S.  (L.  ed.)  341;  Co.  v.  Boise  City,  230  U.  S.  84,  33  S. 
Pine  Blnff  Corp.  v.  Toney,  96  Ark.  Ct.  997,  57  IT.  S.  (L.  ed.)  1400. 
345,  131  S.  W.  680,  Ann.  Cas.  1912B  15.  Pine  Bluff  Corp.  v.  Toney,  96 
544;  Lnkrawka  v.  Spring  Valley  Wa-  Ark.  345,  131  S.  W.  680,.  Ann.  Cas. 
ter  Co.,  169  Cal.  318,  146  Pac.  640,  1912B  544. 

Ann.  Cas.  1916D  277 ;  Rockland  Water  16.  Jeter  v.  Vinton  Roanoke  Water 
Co.  ▼.  Camden,  etc,  Water  Co.,  80  Me.  Co.,  114  Va.  769,  76  S.  E.  921,  Ann. 
544>  15  Atl.  785,  1  L.R.A.  388.  Cas.  1914C  1029. 
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be  stated  as  a  general  proposition  that  where  no  further  action  on  the 
part  of  the  municipality  is  necessary  to  permit  the  lawful  exercise  of 
the  rights  granted  by  the  franchise,  injunction  against  interference  is 
the  proper  remedy.17  But  a  mandatory  injunction  will  lie  to  compel 
a  municipal  corporation  to  designate  the  streets  through  which  mains 
are  to  be  laid,  and  the  location  of  hydrants  according  to  the  terms  of 
its  contracts  for  the  construction  of  a  waterworks  plant,  where  it  is 
impossible  for  the  contractor  to  prosecute  his  work  until  these  things 
are  done.18 

7.  Exclusive  Franchise. — The  legislature  in  the  absence  of  consti- 
tutional restrictions,  acting  presumably  for  the  public  good  and  with 
due  regard  for  the  future  as  well  as  present  interests  of  the  state,  may 
grant  exclusive  franchises  to  water  companies;  and  when  that  has 
been  done,  and  the  grant  accepted  and  acted  upon,  it  becomes  a  con- 
tract by  which  the  state  is  effectually  bound,  and  its  future  govern- 
mental power  is  thereby  impaired.19  The  constitutions  of  several-  of 
the  states  prohibit  the  granting  of  exclusive  privileges  to  water  com- 
panies,** but  a  constitutional  provision  abrogating  the  monopoly  fear 
tures  of  existing  corporations  is  inoperative  in  respect  to  an  exclusive 
franchise  granted  to  a  water  company  prior  to  the  adoption  of  the 
constitution.1  And  no  one  who  does  not  infringe  or  threaten  to 
infringe  the  exclusiveness  of  a  grant  of  the  right  to  use  the  streets  of 
a  city  for  water  pipes  can  be  heard  to  allege  its  invalidity  because  of 
its  exclusiveness  after  the  works  have  been  constructed  and  the  con- 
tract has  been  substantially  performed  by  the  grantee.-  While  the 
legislature  may  delegate  to  a  municipal  corporation  the  authority,  by 
contract,  to  confer  exclusive  privileges  concerning  matters  properly 
pertaining  to  municipal  affairs,*  a  municipal  corporation  has  no 
power  to  grant  to  a  water  company  exclusive  franchises  or  privileges 
unless  such  power  has  been  conferred  upon  it  by  a  statute  which  is 

17.  Note:  6  L.R.A.(N.S.)  782.  Corals,  122  N.  C.  31,  30  S.  E.  349,  44 

18.  Gadsden   v.   Mitchell,   145   Ala.    L.R.A.  427. 

137,  40  So.  557,  117  A.  S.  R.  20,  6       1.  New  Orleans  Waterworks  Co.  ▼. 

L.R.A.(N.S.)  781  and  note.  Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  29 

19.  New  Orleans  Waterworks  Co.  v.  U.  S.  (L.  ed.)  525;  St  Tammany 
Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  29  Waterworks  Co.  v.  New  Orleans 
U.  S.  (L.  ed.)  525;  St.  Tammany  Waterworks  Co.,  120  U.  S.  64,  7 
Waterworks  Co.  v.  New  Orleans  Wa-  S.  Ct.  405,  30  U.  S.  (L.  ed.)  563. 
terworks  Co.,  120  U.  S.  64,  7  S.  Ct.  Generally  as  to  the  grant  of  exclusive 
405,  30  U.  S.  (L.  ed.)  563;  Stein  v.  franchises,  see  Franchises,  vol.  12,  p. 
Bienville  Water  Supply  Co.,  141  U.  196  et  seq. 

S.  67, 11  S.  Ct.  892,  35  U.  S.  (L.  ed.)  2.  Illinois  Trust,  etc.,  Bank  ▼.  Ar- 

622;  Long  v.  Duluth,  49  Minn.  280,  kansas  City,  76  Fed.  271,  40  U.   S. 

51  N.  W.  913,  32  A.  S.  R.  547.  App.  257,  22  C.  C.  A.  171,  34  L.R.A. 

20.  Bienville  Water  Supply  Co.  v.  518. 

Mobile.  186  U.  S.  212,  22  S.  Ct.  820,  3.  Long  v.  Duluth,  49  Minn.  280,  51 
46  U.  S.  (L.  ed.)  1132;  Thrift  v.  Town  \\  W.  913,  32  A.  S.  R.  547 
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explicit  and  free  from  doubt.4  If  inferred  from  other  powers  it  is 
not  enough  that  the  power  is  convenient  to  other  powers ;  it  must  be 
indispensable  to  them.*  Exclusive  rights  of  this  nature  are  not 
favored,  and  if  there  is  any  ambiguity  or  reasonable  doubt,  arising 
from  the  terms  used  by  the  legislative  or  granting  body,  as  to  whether 
an  exclusive  franchise  has  been  authorized  to  be  conferred,  the  doubt 
is  to  be  resolved  against  the  corporation  or  individual  claiming  such 
a  grant.6  Thus  it  has  been  held  that  a  statute  conferring  power  upon 
a  municipality  to  grant  the  right  to  one  or  more  private  companies 
or  corporations  to  erect  waterworks  and  supply  it  and  the  inhabitants 
thereof  with  water,  and  reserving  the  right  of  the  municipality  to  pur- 
chase the  works  at  any  time  after  fifteen  years,  does  not  authorize  the 
granting  of  an-  exclusive  franchise  for  thirty  years.7 

8.  Construction. — The  rule  that  grants  of  franchises  and  special 
privileges  are  always  to  be  construed  most  strongly  against  the  donee, 
and  in  favor  of  the  public,  and  that  any  ambiguity  in  the  terms  of 
such  a  contract  must  operate  against  the  corporation,  and  in  favor  of 
the  public,  and  the  corporation  can  claim  nothing  but  what  is  clearly 
given  by  the  act,8  applies  to  a  statute  which  it  is  claimed  grants  exclu- 
sive rights  to  a  water  company.9  And  therefore,  except  so  far  as  a 
franchise  of  a  water  company  is  by  the  terms  of  the  grant  made  exclu- 
sive, the  power  is  reserved  to  grant  and  permit  the  exercise  of  compet- 
ing and  rival  powers  and  privileges,  however  injurious  they  may  be 
to  those  taken  by  the  prior  grantee.10    This  principle,  it  has  been  said, 

4.  Freeport  Water  Co.  y.  Freeport,  49  Minn.  280,  51  N.  W.  913,  32  A.  S. 
180  U.  S.  587,  21  S.  Ct.  493,  46  U.  S.   R.  547. 

(L.  ed.)  679 ;  Illinois  Trust,  etc.,  Bank  7.  Long  v.   Dulutb,  49   Minn.  280, 

v.  Arkansas  City,  76  Fed.  271,  40  U.  51  N.  W.  913,  32  A.  S.  R.  547. 

S.  App.   257,  22  C.   C.  A.  171,  34  8.  See  Franchises,  vol.  12,  p.  194 

Lit. A.  518;  State  v.  Tampa  Water-  et  seq. 

works  Co.,  56  Fla.  858,  47  So.  358,  9.  Stein  v.  Bienville  Water  Supplv 

19  L.R.A.(N.S.)  183;  Long  v.  Duluth,  Co.,  141  U.  S.  67,  11  S.  Ct.  892,  35 

49  Minn.  280,  51  N.  W.  913,  32  A.  S.  U.  S.  (L.  ed.)  622;  Knoxville  Water 

R.  547;  Syracuse  Water  Co.  v.  Svra-  Co.  v.  Knoxjille,  200  U.  S.  22,  26  S. 

cuse,  116  N.  Y.  167,  22  N.  E.  38*1,  5  Ct.  224,  50  U.  S.  (L.  ed.)  353;  Rock- 

L.R.A.  546 ;  Altgelt  v.  San  Antonio,  land  Water  Co.  v.  Camden,  etc.,  Water 

81  Tex.  436,  17  S.  W.  75,  13  L.R.A.  Co.,  80  Me.  544>  15  Atl.  785,  1  L.R.A. 

383.  388;  Long  v.  Duluth,  49  Minn.  280,  51 

Note:  61  L.R.A.  81.  N.  W.  913,  32  A.  S.  R.  547;  State  v. 

And  see  Municipal  Corporations,  Water  Supply  Co.,  19  N.  M.  36,  140 

vol.  19,  p.  1150  et  seq.  Pac.    1059,   Ann.    Cas.    1916E    1290, 

5.  Danville  Water  Co.  v.  Danville,  L.R.A.1915A  246;  Syracuse  Water 
180  U.  S.  619,  21  S.  Ct.  505,  45  U.  Co.  v.  Syracuse,  116  N.  Y.  167,  22  N. 
S.  (L.  ed.)  696.  E.  381,  5  L.R.A.  546;  In  re  Brooklyn, 

6.  Knoxville  Water  Co.  v.  Knox-  143  N.  Y.  596,  38  N.  E.  983,  26  L.R.A. 
ville,  200  U.  S.  22,  26  S.  Ct.  224,  50  270. 

U.    S.    (L.    ed.)    353;    Vicksburg    v.       Notes:  9  L.R.A.  195;  61  L.R.A.  82, 
Vicksburg  Waterworks  Co.,  202  U.  S.   84. 

453,  26  S.  Ct.  660,  50  U.  S.  (L.  ed.)       10.  Syracuse  Water  Co.  v.  Syracuse, 
1102,  6  Ann.  Cas.  253;  Long  v.  Duluth.   116  N.  Y.  167,  22  N.  £.  381,  5  L.R.A. 
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is  a  wise  one,  as  it  serves  to  defeat  any  purpose  concealed  by  the  skil- 
ful use  of  terms  to  accomplish  something  not  apparent  on  the  face  of 
the  act,  and  thus  sanctions  only  open  dealing  with  legislative  bodies.11 
The  grant  of  an  exclusive  right  to  furnish  water  to  a  city  from  a 
named  source  and  from  all  other  sources  is  absolutely  exclusive  and 
will  prevent  the  granting  of  a  franchise  to  another  to  supply  water,12 
but  the  grant  of  an  exclusive  privilege,  for  a  term  of  years,  of  supply- 
ing a  municipal  corporation  and  its  people  with  water  drawn  by 
means  of  a  system  of  waterworks  from  a  particular  stream  or  river 
does  not  prevent  the  state  from  granting  to  other  persons  the  privilege 
of  supplying  during  the  same  period  the  same  corporation  and  people 
with  water  drawn  in  like  manner  from  a  different  stream  or  river.1* 
So,  an  exclusive  right  to  supply  water  to  a  town  is  not  acquired  by  a 
water  company  organized  under  a  statute  which  simply  provides  for 
the  organization  of  such  companies,  when  its  contract  with  the  town 
gives  simply  a  privilege  of  laying  its  mains  in  the  street,  with  a  cove- 
nant for  the  payment  of  hydrant  rentals,  without  any  words  of 
exclusion-.14 

9.  Forfeiture  of  Franchise. — It  is  implied,  as  an  essential  condi- 
tion upon  which  corporate  life  and  powers  are  granted  to  public  serv- 
ice corporations  such  as  water  companies,  that  they  shall  fairly  and 
substantially  perform  the  functions  and  discharge  the  duties  for 
which  they  have  been  created.  A  wilful  and  persistent  failure  to  do 
so  may  subject  their  franchises  to  forfeiture,  and  themselves  to  disso- 
lution. A  franchise  granted  by  a  municipality  by  legislative  author- 
ity, special  or  general,  is  as  mtfch  a  franchise  granted  by  the  state  as 
if  it  were  granted  directly  by  its  legislature,  and  it  follows,  of  course, 
that  the  abuse  of  such  a  franchise  is  equally  a  matter  of  state  con- 
cern, and  is  punishable  by  forfeiture  at  the  suit  of  the  state.  An 
unreasonable  discrimination  in  service  and  in  charges  to  consumers, 
though  not  expressly  forbidden,  is  such  a  breach  of  implied  duty  on 
the  part  of  a  water  company  established  to  supply  a  town  with  water 
as  will  warrant  the  forfeiture  of  its  franchise.16    So  also  a  flagrant  dis- 

546;  In  re  Brooklyn,  143  N.  Y.  596,   Co.  v.  Camden,  etc.,  Water  Co.,  80 
38  N.  E.  983,  26  L.R.A.  270.  Me.  644,  15  AtL  785,  1  L.RA.  388. 

11.  Knoxville  Water  Co.  v.  Knox-       Note:  61  LJLA.  84. 

ville,  200  U.  S.  22,  26  S.  Ct.  224,  50       14.  Long  Island  Water  Supply  Co. 

U.  S.  (L.  ejl.)  353.  v.  Brooklyn,  166  U.  S.  685,  17  S.  Ct. 

12.  New  Orleans  Waterworks  Co.  v.  718,  41  U.  S.  (L.  ed.)  1165;  Walia 
Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  Walla  v.  Walla  Walla  Water  Co.,  172 
29  U.  S.  (L.  ed.)  525;  St.  Tammany  U.  S.  1, 19  S.  Ct.  77,  43  U.  S.  (L.  ed.) 
Waterworks  Co.  v.  New  Orleans  Wa-  341;  In  re  Brooklyn,  143  N.  Y.  596, 
terworks  Co.,  120  U.  S.  64,  7  S.  Ct.  38  N.  E.  983,  26  L.R.A.  270. 

405,  30  U.  S.  (L.  ed.)  563.  15.  State    v.    Birmingham    Water- 

13.  Stein  v.  Bienville  Water  Supply  works  Co.,  185  Ala.  388.  64  So.  23, 

Co.,  141  U.  S.  67,  11  S.  Ct.  892,  35  Ann.  Cas.  1916B  166.       * 

tL  S.  (L.  ed-)  -622;  Rockland  Water 
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regard  by  a  water  company  of  its  obligation  to  furnish  clear  and 
wholesome  water,  and  the  furnishing  of  water  which  endangers  the 
health  and  lives  of  the  people,  ignoring  remonstrances,  are  sufficient 
grounds  for  forfeiting  its  franchise.16  Likewise  where  by  the  terms  of 
the  franchise  ordinance  and  contract  a  water  company  is  bound  to  fur- 
nish water  to  domestic  consumers  at  stated  flat  rates,  for  dwellings, 
water  closets,  and  bath  tubs,  to  charge  such  consumers  at  meter  rates 
is  a  breach  of  the  franchise  obligation.  To  do  so  wilfully  and  persist- 
ently must  be  deemed  prima  facie  an  abuse  of  its  franchise  and  an 
offense  against  the  law  of  its  creation,  of  sufficient  gravity  to  author- 
ize the  forfeiture  of  either  its  franchise  granted  by  the  state  or  its  con- 
tract with  the  city.17  The  right  of  the  state  to  declare  the  forfeiture 
of  the  charter  of  a  waterworks  company  for  infractions  of  duty  im- 
posed by  its  charter  and  contract  is  not  taken  away  by  a  provision  in 
the  contract  that  the  city  may  rescyid  it  if  the  company's  works  fail  to 
meet  the  requirements  thereof.  And  an  offer  to  perform  its  con- 
tract, made  after  suit  has  been  brought  to  forfeit  its  franchise,  does 
not  entitle  it  to  relief  from  the  forfeiture  and  an  extension  of  time  for 
the  performance.18  In  proceedings  to  forfeit  a  water  company's  fran- 
chise for  failure  to  supply  "pure"  water,  it  is  not  necessary  that  the 
information  should  explain  why  the  water  is  not  pure,  or  set  out  the 
evidence  upon  which  the  Charge  is  based.  Impurity  is  in  itself  a  fact 
and  not  a  conclusion.19 

10.  Revocation  by  Municipality. — A  municipal  ordinance  or  reso- 
lution which  grants  a  franchise  to  a  water  company  may  also  compre- 
hend the  terms  of  a  contract  between  the  municipality  and  the  serv- 
ice corporation,  prescribing  the  obligations  and  restraints  by  which 
each  is  to  be  governed,  and  the  conditions  upon  which  the  franchise 
is  granted  and  may  be  exercised.  In  so  far  as  such  an  ordinance  is 
merely. contractual  in  its  nature,  it  is  subject  to  revocation  or  rescis- 
sion for  such  material  breaches  of  its  terms  as  would  justify  the  rescis- 
sion of  other  contracts  by  offended  parties  in  interest.20  And  in  so 
far  as  the  provisions  of  a  municipal  franchise  ordinance  or  contract 
are,  either  by  expressed  stipulation  or  by  reasonable  implication, 

16.  Palestine    Water,    etc.,    Co.    v.   105  Ala.  406,  18  So.  62, -29  L.R.A. 
Palestine,  91  Tex.  540,  44  S.  W.  814,   743. 

40  L.R.A.  203.  Note:  61  L.R.A.  93. 

Note :  61  L.R. A.  93.  19.  State    v.    Birmingham    Water- 

17.  State    v.    Birmingham  Water-  works  Co.,  185  Ala.  388,  64  So.  23, 
works  Co.,  185  Ala.  388,  64  So.  23,   Ann.  Cas.  1916B  166. 

Ann.  Cas.  1916B  166.     Generally  as  20.  Farmers'    Loan,    etc.,    Co.    v. 

to  forfeiture  of  corporate  franchises,  Galesburg,  133  XL  S.  156,  10  S.  Ct. 

the  form  of  procedure,  etc.,  see  Fran-  316,  33  U.  S.  (L.  ed.)  573;  State  v. 

omsES,  vol.  12,  pp.  201,  205  et  seq.;  Birmingham  Waterworks  Co.,  185  Ala. 

Quo  Warranto  vol.  22,  pp.  656,  667  388,  64  So.  23,  Ann:  Cas.  1916B  166. 

et  seq.  Note:  81  A.  S.  R.  478. 

18.  Capital  City  Water  Co.  v.  State, 

R.  C.  L.  Vol.  XXVII.— 88.    1393 
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made  conditions  precedent  to  the  exercise  of  the  franchise,  their 
material  violation  by  the  grantee  would  justify  a  revocation  by  the 
municipality  of  the  conditional  grant  or  consent.  Having  the  power 
to  grant  or  consent  to  the  exercise  of  the  franchise,  the  municipality 
has  the  implied  power  to  prescribe  at  least  conditions  which  are  rea- 
sonable. On  the  other  hand,  mere  regulations  of  future  conduct  in 
the  exercise  of  the  franchise,  and  stipulations  of  a  commercial  nature, 
are  in  general  to  be  deemed  conditions  subsequent,  for  breaches  of 
which  the  municipality  may  not  revoke  the  franchise — a  power 
which  resides  only  in  courts  and  is  to  be  invoked  by  appropriate 
%  judicial  proceedings.1  Where  the  right  of  a  water  company  to  occupy 
the  streets  of  a  city  is  derived  from  the  consent  of  the  city,  and  not 
from  the  state,  the  city  can  revoke  it  for  sufficient  cause.* 

III.  Construction  and  Maintenance 

11.  Right  to  Occupy  Streets. — The  rule  is  Veil  settled  that  full 
and  paramount  authority  over  highways,  including  streets,  belongs  to 
the  legislature,  unless  restrained  by  the  constitution.*  The  right,  there- 
fore, to  dig  up  the  streets  of  a  city  for  the  purpose  of  laying  water  pipes 
therein  i»  a  franchise  which  can  be  granted  only  by  the  legislature, 
or  by  the  city  under  legislative  authority.  •  So  a  water  company  may 
bo  enjoined  at  the  suit  of  the  municipality  from  excavating  trenches 
in  the  streets,  and  laying  its  pipes  therein,  where  the  company  has  no 
legal  authority  so  to  do.4  The  general  rule  is  that  municipal  author- 
ities having  the  free  and  exclusive  control  over  streets  may  appro- 
priate them  to  any  use  not  incompatible  with  the  object  for  which 
they  were  established,  and  as  water  pipes,  with  hydrants  and  other 
appliances,  are  necessary  for  the  distribution  of  water  and  light  over 
the  city,  the  streets  may  be  legitimately  used  for  that  purpose.6  This 
use  of  the  streets  is  lawful,  both  because  it  is  necessary  for  the  health, 
comfort,  and  convenience  of  the  inhabitants,  and  because  it  in  no  way 
interferes  with,  and  is  not  incompatible  with,  the  use  of  such  streets 
for  public  travel.6  All  reasonable  ordinances  requiring  a  water  com- 
pany to  .secure  the  consent  of  the  municipality  before  proceeding  to 
lay  its  mains  must  be  complied  with.  No  rule  can  be  laid  down  that 
will  be  of  much  assistance  in  determining  whether  an  ordinance  is 

1.  State    v.     Birmingham     Water-       *•  See  Highways,  vol.  13,  p.  163 
works  Co.,  185  Ala.  388,  64  So.  23,  et.se3;  .      1A   .        ^       nnAA 

Ann.  Cas.  1916B  166.  J  g£^°  ^  S^00^    III 

2.  Palestine    Water,    etc ,    Co.    v.   ^  3?  N  wfi  ^5H!\  R.  40(>; 
Palestine   91  Tex  540,  44  S.  W.  814,  ^  ^  R  A   535 

40  L.R.A.  203.     Generally  as  to  rev-  Note.  10  Ann    Cafl    im 

ocation   of  franchises   by  mumcipali-  6   Barrows   v.    Sycamore,    150    111. 

ties,  see  Municipal  Corporations,  vol.  5gg   37  tf.  e.  109$  41  A.  S.  R.  400. 

19,  pp.  1154,  1162.  ?5  L.R.A.  535. 
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reasonable  or  not.  But  where  a  water  company  is  authorized  by  legis- 
lative act  to  occupy  streets  for  the  purpose  of  laying  pipes,  subject 
to  such  regulations  as  the  municipality  may  adopt  in  regard  to  grades 
or  for  the  protection  and  convenience  of  public  travel  over  the  same, 
an  entry  upon  the  streets  may  be  made  without  the  consent  of  the 
municipality.  And  if  tKe  right  is  granted  specifically  to  a  water  com- 
pany authorizing  it  to  lay  its  pipes  in  the  streets  of  a  city,  it  may  do 
bo  regardless  of  an  ordinance  of  the  city,  enacted  under *a  charter 
power  to  regulate  the  opening  of  street  surfaces  and  the  laying  of 
water  pipes  and  mains.7  , 

12.  Necessity  for  Compliance  with  Municipal  Regulations;  Fees  for 
.Opening  Streets. — The  right  of  a  water  company  to  break  up  the 
public  highways  of  a  municipality  in  the  exercise  of  a  franchise 
conferred  upon  it  by  the  legislature  is  necessarily  subject  to  reason- 
able municipal  regulations,  enacted  for  the  good  of  all  the  inhabit- 
ants, unless  specifically  excluded  by  the  act  conferring  the  right.8 
Accordingly,  where  a  water  company  is  incorporated  by  legislative 
act  for  the  purpose  of  distributing  water,  and  is  authorized  to  lay 
pipes,  it  does  not  follow  that  it  has  unlimited  power  to  put  down 
its  pipes  when  and  where  it  pleases.  Its  rights  must  be  exercised 
in  harmony  with  the  public  convenience;  and  the  municipal  gov- 
ernment has  not  only  the  right,  but  the  duty,  to  regulate  the  water 
facilities  in  such  a  way  as  to  prevent  injury  to  other  interests,  if 
it  does  not  thereby  interfere  with  the  reasonable  exorcise  of  the  rights 
incident  to  the  water  facilities.  Furthermore,  the  power  of  a  mu- 
nicipality to  make  reasonable  police  regulations  is  independent  of, 
and  not  merely  incidental  to,  the  power  to  grant  or  withhold  consent 
to  the  use  of  its  streets  by  a  water  company.  Consequently  a  com- 
pany that  is  required  to  obtain  municipal  consent,  and  after  obtain- 
ing it  has  entered  upon  the  streets,  is  in  precisely  the  same  situation,  . 
so  far  as  its  being  subject  to  police  regulation  is  concerned,  as  a  com- 
pany that  is  not  required  to  obtain  such  consent.9  A  water  company 
placing  its  pipes  in  the  streets  under  a  franchise  contract  with  the 
city  does  so  in  subordination  to  the  superior  rights  of  the  public, 
through  its  duly  constituted  authorities,  to  construct  sewers  in  the 
same  streets,  whenever  the  public  interest  demands ;  and  if  in  conse- 
quence of  the  exercise  of  this  right  the  water  company  is  compelled  to 
relay  its  pipes,  in  the  absence  of  unreasonable  or  malicious  conduct,  it 
has  no  cause  of  action  against  the  corporation  for  reimbursements  on 
account  thereof.10    The  presumption  is  that  a  fee  for  permission  to 

7.  Note:  10  Ann.  Cas.  1102.  Note:  10  Ann.  Cas.  1100. 

8.  New  Orleans  Waterworks  Co.  v.  9.  Note:  10  Ann.  Cas.  1100. 
Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  10.  Anderson  v.  Fuller,  51  Fla.  380, 
29  U.  S.   (L.  ed.)   525;  Anderson  v.  41  So.  684,  120  A.  S.  R.  170,  6  L.R.A. 
Fuller,  51  Fla.  380,  41  So.  684,  120  (N.S.)  1026. 

A.  S.  R.  170,  6  L.R.A.(N.S.)  1026. 

1305 


13,  14  WATERWORKS  27  B.  C.  L. 

i 

open  a  street  is  imposed  for  the  expense  of  issuing  the  permit  and  for 
the  probable  expense  of  proper  inspection  and  regulation  and  police 
surveillance,  and  not  for  revenue,  and  it  has  been  held  that  an  ordi- 
nance providing  for  the  payment  of  a  fee  of  two  dollars  for  a  permit 
to  open  an  unpaved  street,  six  dollars  to  open  a  street  paved  with  Bel- 
gian blocks  or  macadamized,  and  eight  dollars  to  open  a  street  paved 
with  asphalt  or  granolithic  pavement,  imposes  reasonable  license  fees 
and  is  a  legitimate  exercise  of  the  police  power  of  the  municipality. 
But  a  power  granted  to  a  municipality  to  regulate  the  laying  of  water 
pipes  does  not  authorize  the  city  to  require  the  payment  of  fees  for 
the  opening  of  streets  which  are  of  such  a  size  as  to  demonstrate  that 
the  fees  were  intended  as  a  source  of  revenue  and  as  such  were  assessed 
contrary  to  the  tax  law.11 

13,  Repairs. — A  city  ordinance  which  provides  that  it  shall  be 
unlawful  for  anyone  owning  or  operating  a  waterworks  system,  or  any 
person  having  the  supervision,  management,  or  control  thereof,  to 
allow  the  pipes,  mains,  and  conduits  to  remain  out  of  repair  and  in  a 
leaky  condition  for  a  longer  period  than  two  days  at  a  time,  is  a 
valid  police  regulation  designed  for  the  protection  of  the  public 
health,  comfort,  and  safety,  and  is  not  unconstitutional  as  class  legis- 
lation or  as  being  discriminatory  in  its  character,  as  it  affects  all  of 
the  same  class  alike.  On  a  prosecution  for  a  violation  of  such  an  ordi- 
nance the.  cause  of  the  leak  is  not  a  defense.14  A  city  which  has  un- 
dertaken to  supply  its  inhabitants  with  water  cannot,  in  the  absence  of 
an  ordinance  empowering  consumers  to  open  the  streets  to  repair  their 
laterals,  cut  off  the  supply  of  a  consumer  because  of  his  failure  to 
make  such  repairs,  although  the  lateral  belongs  to  him  from  the  main 
to  his  building,1*  but  where  a  statutory  obligation  is  imposed  upon 
the  consumer  to  keep  certain  fittings,  which  include  the  commaaica- 
tion  pipe,  in  repair,  as  a  condition  to  his  right  to  demand  a  supply  of 
water,  he  must  repair  a  break  in  a  communication  pipe  located  in 
the  street  when  he" has  an  opportunity  of  doing  so  without  opening 
the  street.14 

14.  Reimbursement  of  Water  Company  for  Expenses  Entailed  by 
Street  Improvements. — A  municipality  cannot  contract  away  its 
power  to  control  and  regulate  its  streets,  and  it  is  not  liable  to  com- 
panies or  individuals  having  franchises  in  the  highway  for  expenses 
incurred  by  them  in  readjusting  their  appliances  to  meet  conditions 
created  by  the  municipality  in  making  public  improvements,  where 
such  improvements  are  made  in  a  reasonable  manner,  and  not  so  car- 
ried on  as  to  cause  unnecessary  injury ;  and  the  acts  of  the  municipal- 
ity in  causing  such  expenses  da  not  infringe  the  constitutional  provi- 

11.  Note:  10  Ann.  Cas.  1103.  13.  Van  Norman  v.  Meridian  Wa- 

12.  Crumpler  v.  Vicksburg,  89  Miss,  terworks  Co.,  102  Mire.  736,  59  So, 
214,  42  So.  673,  10  Ann.  Cas.  1098,  883,  43  L.R.A.(N.S.)  144  and  note. 
11  L.R.A.(N.S.)  476.  14.  Note:  43  LJt.A.(N.S.)  146. 

1396 


37  R.  C.  L.  WATERWORKS  §  15 


sions  against  the  talcing  of  property  without  compensation,  the 
impairment  of  contracts,  or  constitute  a  denial  of  due  process  of  law.15 
So,  the  constitutional  inhibition  against  taking  or  damaging  private 
property  for  public  use  without  compensation  is  not  infringed  by  the 
action  of  a  city  in  changing  the  grade  of  a  street  and  necessitating  the 
relaying  of  water  pipes.16  So  a  water  company,  in  laying  its  pipes  in 
the  streets  of  a  city,  does  so  subject  to  the  right  of  the  municipality  to 
.construct  its  sewers,  and  cannot  recover  for  the  expense  of  relaying 
pipes,  rendered  necessary  for  the  construction  of  sewers,  unless  the  ac- 
tion of  the  city  is  unreasonable  or  malicious.17  But  under  a  charter 
provision  that  persons  damaged  by  the  altering  of  any  street  shall  be 
compensated  therefor,  a  municipality  has  been  held  liable  for  the  cost 
of  relaying  water  pipes  on  regrading  a  street.18 

15.  Duty  of  Company  to  Lay  Service  Pipes  or  Laterals  without 
Charge  to  Consumer. — The  main  and  all  laterals,  fixtures,  and  con- 
nections within  the  franchise  limit,  belong  to  the  company,  and  all 
together  constitute  the  water  system.  It  is  not  the  business  of  the 
citizen  or  consumer  to  construct  any  part  of  the  company's  system, 
nor  is  it  the  company's  business  to  place  the  pipes  and  fixtures  on  the 
consumer's  premises.  There  is  a  clear  and  well  defined  boundary 
line  existing  between  the  property  of  the  water  company  and  the 
property  of  the  lot  owner;  that  line  is  the  one  existing  between  the 
lot  and  the  street  or  alley.  The  citizen  ownes  his  pipes  and  fix- 
tures to  that  line,  and  beyond  it  is  the  company's  property  and  water 
system.  The  rights,  duties,  and  obligations  of  each  go  to  this  ex- 
tent, and  no  farther.19  The  general  rule  is  that  it  is  the  duty 
of  a  water  company  to  lay  service  pipes  or  laterals  without  charge 
to  the  consumer,  in  the  absence  of  any  legislative  or  municipal  act 
relieving  it  from  that  duty.20  This  rule  is  based  on  the  theory  that 
the  duty  to  furnish  a  city  and  its  inhabitants  with  water  carries  with 
it  the  duty  to  do  and  perform  what  is  necessary  to  be  done  to  place 
the  company  in  a  position  where  it  can  furnish  the  water,  and  that 
necessitates  the  running  of  its  own  pipes  to  the  lot  line.1    And  this  in 

15.  Anderson  v.  Fuller,  51  Fla.  380,  Co.  v.  California  R.  Commission,  168 
41  So.  684, 120  A.  S.  R.  170,  6  L.R.A.  Cal.  295,  142  Pac.  878,  Ann.  Cas. 
(N.S.)  1026  and  note.  1916A  738;  Bothwell  v.   Consumer's 

16.  Note:  6  L.R.A.(N.S.)  1026.  Co.,  13  Idaho  568,  92  Pao.  533,  24 

17.  Anderson  v.  Fuller,  51  Fla.  380,  L.R.A.(N.S.)  485  and, note;  Hatch  v. 
41  So.  684, 120  A.  S.  R.  170,  6  L.R.A.  Consumers'  Co.,  17  Idaho  204, 104  Pac. 
(N.S.)  1026  and  note.  670,    40    L.R.A.(N.S.)    263,    affirmed 

Note:  10  Ann.  Cas.  1104.  224  U.  S.  148,  32  S.  Ct.  465,  56  U.  S. 

18.  Note:  6  L^.A.(N.S.)  1026.  (L.  ed.)  703;  State  v.  Water  Supply 

19.  Bothwell  v.  Consumer's  Co.,  13  Co.,  19  N.  M.  36, 140  Pac.  1059,  Ann. 
Idaho  568,  92  Pac.  533,  24  L.R.A.  Cas.  1916E  1290,  L.R.A.1915A  246 
(N.S.)  485.  and  note. 

20.  Pine  Bluff  Corp.  v.  Toney,  96  Note:  Ann.  Cas.  1916E  1297. 
Ark.  345,  131  S.  W.  680,  Ann.  Cas.  1.  Pine   Bluff  Corp.  v.   Toney,  96 
1912B  544  and  note;  Guarantee,  etc.,  Ark.  345,  131  S.  W.  680,  Ann.  Cas. 
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turn  is  based  in  part  on  the  fact  that  the  inhabitants  have  no  right  to 
use  the  streets  at  all  for  the  laying  of  pipes  therein,  and  that  for  them 
to  do  so  would  amount  to  an  unlawful  obstruction  of  the  street.* 
Another  consideration  which  has  led  to  the  adoption  of  the  rule  is 
that  water  rates  arc  established  and  collected  in  order  to  compensate 
the  company  for  its  investment,  and  it  cannot  be  allowed,  in  addition 
to  these  rates,  to  require  a  citizen  to  pay  for  a  part  of  its  system  before 
supplying  him  with  water.*  The  answer  to  the  question  may  depend 
upon  the  construction  to  be  placed  upon  the  franchise  and  contract 
under  which  the  water  company  operates,  for  it  is  clear  that  the  con- 
tracting parties  may  legally  stipulate  that  this  burden  should  be  borne 
by  the  consumer,  or,  on  the  other  hand,  that  the  public  service  cor- 
poration shall  assume  it.  If  a  privately  owned  water  company/ organ- 
ized for  profit,  in  which  the  citizens  of  a  municipality  do  not  partici- 
pate, undertakes  and  agrees  with  the  city  that  it  will  at  its  own  expense 
carry  the  water  to  the  lot  line  of  its  consumers  and  there  delivers  the 
same,  manifestly  it  cannot  escape  this  burden  by  adopting  a  rule 
which  would  impose  the  expense  upon  the  consumer.  Such  a  rule 
would  be  unreasonable,  unlawful  and  unjust  and  no  consumer  would 
be  required  to  comply  with  it  in  order  to  secure  the  service.  And  the 
fact  that  certain  consumers  have  complied  with  or  failed  to  object  to 
a  rule  of  the  water  company  which  was  invalid  and  unenforceable 
would  not  be  binding  upon  other  consumers  or  patrons.  The  fact 
that  the  company  has  adopted  and  enforced  such  a  rule,  without  the 
concurrence  and  acquiescence  of  the  city  council,  will  not  be  tanta- 
mount to  a  construction  of  the  contract  by  the  city.4 

16.  Duty  of  Consumer  to  Lay  Service  Pipes. — In  England  and 
in  some  jurisdictions  in  this  country  the  rule  is  that  where  a  water 
company's  charter  and  its  contract  with  the  city  do  not  prohibit  its 
contracting  with  consumers,  it  is  free  to  do  so,  subject,  of  course,  to  the 
general  principle  that  all  consumers  in  like  circumstances  should  be 
treated  alike  and  reasonably  and  the  company  may  impose  as  a  condi- 

1912B  544;  Title  Guarantee,  etc.,  Co.  32  S.  Ct  465,  56  U.  S.  (L.  ed.)  703. 
v.  California  R.  Commission,  168  Cal.       3.  Bothwell  v.   Consumer's  Co.,  13 

293,  142  Pac.  878,  Ann.  Cas.  1916A  Idaho   568,  92  Pac.   533,  24  L.R.A. 

738.  (N.S.)  485;  Hatch  v.  Consumer's  Co., 

Note:  Ann.  Cas.  1916E  1297.  17  Idaho  204,  104  Pac.  670,  40  L.R.A. 

2.  Pine  Bluff  Corp.   v.   Toney,  96  (N.S.)   263,  affirmed  224  U.  S.  148, 

Ark.  345,  131  S.  W.  680,  Ann.  Cas\  32  S.  Ct.  465,  56  U.  S.  (L.  ed.)  703; 

191 2B  544;  Title  Guarantee,  etc.,  Co.  State  v.  Water  Supply  Co.,  19  N.  M. 

v.  California  R.  Commission,  168  Cal.  36,  140  Pac.  1059,  Ann.  Cas.  1916E 

295,  142  Pac.  878,  Ann.  Cas.  1916 A  1290,  L.R.A.1915A  246  and  note. 
738;  Bothwell  v.  Consumer's  Co.,  13       4.  State  v.  Water  Supply  Co.,  19 

Idaho   568,   92  Pac.   533,   24  L.R.A.  N.  M.  36,  140  Pac.  1059,  Ann.  Cas. 

(N.S.)  485;  Hatch  v.  Consumers'  Co.,  1916E    1290,    L.R.A.1915A    246   and 

17  Idaho  204,  104  Pac  670,  40  L.R.A.  note. 
(N.S.)   263,  affirmed  224  U.  S.  148, 
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tion  to  service  that  the  consumer  lay  the  service  pipe.*  Where  this 
view  prevails  a  regulation  of  a  water  company  requiring  the  consumer 
to  pay  the  actual  cost  of  laying  the  service  pipes  and  making  the  con- 
nections between  his  premises  and  the  mains  of  the  company  is  a 
reasonable  regulation.6  If  an  ordinance  does  not  require  the  water  com- 
pany to  connect  the  service  pipes  with  its  mains  free  of  charge  to  con- 
sumers, and  the  schedule  of  rates  only  fixes  the  maximum  price  that 
the  company  may  charge  for  water  actually  furnished  to  consumers, 
so  long  as  such  maximum  rate  is  not  exceeded,  and  the  charge  for 
connecting  the  service  pipes  with  the  mains  is  reasonable,  the  ordi- 
nance is  not  violated.'  So,  the  cost  of  laying  service  pipes  may  be 
imposed  upon  an  abutting  property  owner  although  he  may  not  desire 
the  use  of  the  water,  which  he  can  obtain  only  by  contracting  with  a 
private  corporation,  where  a  city  charter  provides  that  whenever  the 
council  shall  order  the  paving  or  repaving  of  any  street  in  which 
water  mains  shall  have  been  previously  laid  or  constructed,  they  may 
also  require  water  service  pipes  to  be  first  laid  in  such  street  from  the 
mains  to  the  curb  line,  at  the  cost  of  the  abutting  property.8 

17.  Laying  of  Service  Pipes  Where  Water  Furnished  by  Municipal- 
ity.— Where  a  municipality  operates  its  own  water  supply  system,  it 
is  not  under  contractual  obligations  to  lay  the  service  pipes  for  its 
customers  from  the  curb  to  its  water  main;  hence,  a  rule  which 
requires  the  consumer  to  assume  the  burden  is  reasonable  and  just.9 
Accordingly  a  municipality,  acting  under  its  charter  powers,  may  by 
ordinance  or  resolution  impose  upon  property  owners  the  duty  of  lay- 
ing service  pipes  in  advance  of  the  laying  of  improved  pavements,  in 
order  to  avoid  future  disturbance  of  the  street  surface,  and  in  the 
event  of  the  neglect  of  that  duty  by  the  property  owners  have  the 
work  done  and  collect  the  cost  thereof  by  levying  a  tax  upon  the 
abutting  property.10  So,  where  the  city,  before  paving  a  street,  lays 
a  water  main  therein,  and  in  order  to  obviate  the  subsequent  necessity 
of  tearing  up  the  pavement  causes  service  pipes  to  be  laid  down  at 
the  same  time,  it  has  been  held  that  it  may  require  an  abutting  prop- 
erty owner,  before  making  use  thereof,  to  pay  the  city  the  cost  of  lay- 
ing them.11  There  are,  however,  also  decisions  to  the  effect  that  in 
the  absence  of  statutory  authority  a  municipality  is  without  power  to 

6.  Birmingham  Waterworks  Go.  v.  9.  State  v.  Water  Supply  Co.,  19 
Hernandez,  196  Ala.  438,  71  So.  443,  N.  M.  36,  140  Pac  1059,  Ann.  Cas. 
L.RJL1916E  258.  1916E    1290,   L.RJL.1915A    246   and 

Notes:  LJt.AJ.915A  249;  Ann.  Gas.  note. 
1912B  547;  Ann.  Gas.  1916E  1298.  10.  Notes:    24    L.RJL(N.S.)    485; 

6.  Note:  Ann.  Gas.  1912B  546.        Ann.  Gas.  1912B  547. 

7.  Note:  Ann.  Cas.  1916E  1298.  11.  Note:  24  L.RJL(N.S.)  485. 

8.  Note:  24  L.R.A.(N.S.)  485. 
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compel  owners  whose  properties  are  served  by  it  to  pay  for  the 
expense  of  laying  service  pipes.18 

18.  Liability  for  Injuries  Generally.— If  the  leakage  or  bursting  of 
an  underground  water  pipe  is  due  to  the  negligence  of  the  water  com* 
pany,  the  company  is  liable  for  the  resultant  damage.18  So,  a  water 
company  failing  to  repair  a  break  in  an  underground  pipe  within  a 
reasonable  time  after  receiving  notice  thereof  is  liable  for  all  damage 
thereafter  ensuing.14  While  some  courts  have  adopted  the  rule  that 
a  person  conveying  water  in  underground  pipes,  by  virtue  of  a  license 
to  use  a  public  street  for  that  purpose,  is  liable  irrespective  of  negli- 
gence for  injuries  caused  by  the  bursting  of  a  pipe,16  the  rule  sup- 
ported by  the  weight  of  authority  is  that  water  in  an  underground  pipe 
is  not  such  a  dangerous  instrumentality  as  to  require  a  person  so 
conveying  it  to  confine  it  at  his  peril,  and  no  recovery  can  be  had  for 
an  injury  to  property  caused  by  the  leakage  or  bursting  of  an  under- 
ground water  pipe  unless  negligence  in  the  construction  or  mainte- 
nance of  the  pipe  is  shown.16  Under  the  rule  that  if  a  person  brings 
or  accumulates  on  his  land  anything  which,  if  it  should  escape,  may 
cause  damage  to  his  neighbor,  he  does  so  at  his  peril,  and  if  it  does 
escape  and  cause  damage  he  is  responsible,  however  careful  he  may 
have  been  and  whatever  precautions  he  may  have  taken  to  prevent 
the  damage,  it  has  been  held  that  where  a  water  company  builds  a 
reservoir  on  land  sold  to  it  for  that  purpose,  and  water  from  the  reser- 
voir percolates  through  the  soil  and  injures  the  grantor's  remaining 
land,  the  company  is  liable.17  If  a  water  company's  franchise  makes 
it  liable  to  a  particular  individual  for  all  damages  which  may  be  occa- 
sioned by  reason  or  in  consequence  of  any  bursting,  or  flood,  or  escape 
of  water  from  any  reservoir,  aqueduct  or  pipe  or  other  work  con- 
nected with  the  project,  the  company  is  bound  to  make  good  at  all 
events  and  without  any  exception  in  case  of  inevitable  accident,  and 
so  the  company  is  liable  for  damages  caused  by  a  flood  induced  by  an 
extraordinary  rainfall,  though  none  of  its  works  gave  way.18  In 
accordance  with  the  doctrine  that  it  is  not  the  duty  of  an  occupier  of 


12.  Notes:    24    L.R.A.(N.S.)    486;  R.  651,  48  L.R.A.  435;  Blythe  v. 
Ann.  Cas.  1912B  547.      *  mingham  Waterworks  Co.,  11  Exck. 

13.  Blyth  v.  Birmingham  Water-  781,  25  L.  J.  Ex.  212,  2  Jur.  (N.S.) 
works  Co.,  11  Exch.  781,  25  L.  J.  Ex.  333,  18  Eng.  Rul.  Cas.  621  and  note. 
212,  2  Jur.  (N.S.)  333,  18  Eng.  Rul.  Notes:  61  L.R.A.  59;  Ann.  Caa. 
Cas.  621  and  note.  1916C   1050,   1051. 

Note:  Ann.  Cas.  1916C  1050.  17.  Wilson    v.    New   Bedford,    108 

14.  Note :  Ann.  Cas.  1916C  1050.  Mass.  261, 11  Am.  Rep.  352.    And  see 

15.  Charing  Cross  Electricity  Sup-  generally,  Negligence,  vol.  20,  p.  74 
ply  Co.  v.  Hydraulic  Power  Co.,  et  seq.;  Nuisances,  vol.  20,  p.  485  et 
(1914)  3  K.  B.  (Eng.)  772,  Ann.  Cas.  aeq. 

1916C  1045.  18.  Rothes    v.    Kirkoaldy    Water- 

16.  Esberg  Gunst  Cigar  Co.  v.  Port-  works   Com'rs,   7   App.    Cas.   694,    1 
land,  34  Ore.  282. 55  Pac.  961,  75  A.  S.  Eng.  Rul.  Cas.  351  and  note. 
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land  to  exercise  care  to  make  it  safe  for  infant  children  who  come 
upon  it  without  invitation  but  merely  by  sufferance,19  it  has  been 
held  that  a  waterworks  company  is  not  liable  for  the  death  by 
drowning  of  an  infant  who  comes  upon  its  land  without  invitation  and 
there  fails  into  a  reservoir  or  basin  of  water  while  playing  about  it 
without  the  knowledge  of  the  company.80  Placing  a  standpipe  in  a 
public  street,  near  a  building  thereon,  is  an  unlawful  use  of  such 
street,  and  the  owner  of  a  lot  adjoining  does  not  take  subject  to  such 
easement,  and  may  maintain  an  action  to  recover  for  any  special  dam- 
age done  to  his  property  in  consequence  of  such  erection.1  The 
primary  purpose  of  streets  is  use  by  the  public  for  travel  and  trans- 
portation, and  if  a  water  company  unnecessarily  interferes  vith 
that  use,  or  negligently  flushes  its  mains,  thereby  causing  injury  to 
others,  it  is  liable  for  the  consequences  of  such  negligence.2 

19.  Liability  of  Municipality. — A  city  which  voluntarily  under- 
takes to  construct  and  maintain  waterworks,  in  pursuance  of  statutory 
authority,  for  its  own  private  emolument  and  advantage,  owns  the 
works  in  its  private  rather  than  in  its  public  or  governmental  capac- 
ity, though  the  public  may  derive  a  common  benefit  therefrom,  and 
the  city  is  therefore  answerable  to  persons  injured  by  negligence  on 
the  part  of  its  officers  and  agents  in  the  construction  or  maintenance 
of  such  works.8  The  responsibility  of  a  city  for  the  acts  of  its 
officers  or  agents  does  not  depend  upon  the  manner  of  their  appoint- 
ment, but  upon  the  duty  imposed  upon  them.  If  such  duty  apper- 
tains to  mere  political  or  governmental  affairs,  the  municipality  is 
not  answerable;  but  if  it  pertains  to  the  private  affairs  of  the 
corporation,  it  is  liable  for  their  negligence,  the  same  as  a  private 
individual.4  And  so  a  city  owning  waterworks  in  its  private  capacity, 
though  constructed  and  maintained  under  statutory  authority,  is  not 
exempt  from  liability  for  negligence  in  the  construction  and  main- 
tenance of  such  works,  on  the  ground  that  the  legislature  has 
appointed  a  water  committee  to  control  the  works,  and  that  the  com- 

■ 

19.  See  Negligence,  vol.  20,  pp.  57,  Rhobidas  v.  Concord,  70  N.  H.  90,  47 
81  et  seq.  Atl.  82,  85  A.  8.  R.  604,  51  L.R.A. 

20.  Wheeling,  etc,  R.  Co.  v.  Harvey,  381;  Esberg  Gunst  Cigar  Co.  v.  Port- 
77  Ohio  St.  235,  83  N.  E.  66, 122  A.  S.  land,  34  Ore.  282,  55  Pac.  961,  75  A. 
R.  503,  11  Ann.  Cas.  981  and  note,  S.  R.  651,  43  L.R.A.  435;  Armstrong 
19  L.R.A.(N.S.)  1136.  v.  Philadelphia,  249  Pa.   St.   39,  94 

1.  Morrison  ▼.  Hinkson,  87  HI.  587,  Atl.  455,  Ann.  Cas.  1917B  1082;  Aid- 
29  Am.  Rep.  77;  Barrows  v.  Sycamore,  rich  v.  Tripp,  11  R.  I.  141,  23  Am. 
150  in.  588,  37  N.  E.  1096,  41  A.  S.  Rep.  434;  Mendel  v.  Wheeling,  28  W. 
R.  400,  25  L.RJL  535.  Va.  233,  57  Am.  Rep.  664. 

Note:  61  L.R.A.  77.  Note:  61  L.R.A.  58. 

2.  Topeka  Water  Co.  v.  Whiting,  58  And  see  generally,  Mukicipal  Cor- 
Kan.  639,  50  Pac.  877,  319  L.R.A.  90.   ^orations,  vol.  19,  p.  1109  et  seq. 

Note:  61  L.R.A.  60.  4.  Esberg  Gunst  Cigar  Co.  v.  Port* 

3.  Bailey  v.  New  York,  3  Hill  (N.  land,  34  Ore,  282,  55  Pac.  961,  75  A. 
Y.)  531,  38  Am.  Dec.  669  and  note;    S.  R.  651,  43  L.R.A.  435. 
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mittee  is  an  independent  body  over  which  the  city  has  no  control.4 
An  exception  to  the  rule  of  municipal  nonliability  for  negligence  in 
the  exercise  of  governmental  functions  exists  where  a  nuisance  is 
created  by  the  public  officers.  Hence,  where  it  appeared  that  the 
plaintiff  was  damaged  by  smoke  issuing  from  the  defendant  corpora- 
tion's pumping  station,  a  recovery  was  allowed.* 

IV.  Source  of  Water 

20.  Acquisition  Generally. — The  question  arises  frequently  wheth- 
er the  use  for  which  water  is  to  be  taken  is  a  public  one.  The  mere 
declaration,  often  found  in  charters  of  private  corporations  or 
in  general  statutes,  that  such  corporation  shall  be  deemed  a  public 
service  corporation,  etc.,  does  not  make  it  such  a  corporation  on  which 
the  power  has  been  or  may  be  conferred  to  take  private  property  by 
condemnation  for  its  uses  and  purposes;  for,  if  a  legislature  should 
say  that  a  certain  taking  was  for  a  public  use,  that  would  not  make  it 
so,  for  such  a  rule  would  make  the  legislature  to  conclude  the  ques- 
tion of  constitutionality  by  its  own  declaration.7  The  authorities 
agree  that  if  the  property  of  a  corporation  is  devoted  to  furnishing  the 
general  public  or  some  definite  portion  of  it  with  a  public  utility, 
and  the  public  has  a  definite  and  fixed  use  in  the  property  which 
cannot  be  gainsaid  or  denied,  then  the  property  is  devoted  to  a 
public  use — that  is,  where  the  right  of  the  public  to  the  use  of  the 
property  is  reserved,  and  the  law  prescribes  a  method  whereby  the 
right  of  the  public  to  use  the  property  can  be  enforced,  then  there 
is  little  or  no  doubt  that  the  nature  of  the  use  is  public.8  And 
the  general  rule  is  that  the  furnishing  of  water  to  the  inhabitants  of  a 
city  for  the  purpose  of  the  health,  convenience  and  comfort  of  the 
inhabitants  is  a  public  use.9  But  furnishing  power  to  persons  who 
may  desire  it  for  running  motors  has  been  held  not  to  be  a  public  use 
for  which  water  can  be  taken  to  the  detriment  of  mill  owners  on  a 
stream  which  is  the  source  of  the  water  supply,  even  when  the  main 
which  supplies  the  water  would  furnish,  when  not  required  for  fire 
purposes,  more  than  was  necessary  for  other  public  uses.10  It  is  recog- 
nized as  a  settled  principle  of  law  that  the  state  may  authorize  the 
taking,  by  virtue  of  the  power  of  eminent  domain,  of  water  for  public 

5.  Rhobidas  v.  Concord,  70  N.  H.  8.  See  Eminent  Domain,  voL  10, 
90,  47  Atl.  82,  85  A.  S.  R.  604,  51   p.  26. 

L.R.A.  381;  Esberg  Gunst  Cigar  Co.  v.  9.  Jeter  ▼.  Vinton-Roanoke  Water 
Portland,  34  Ore.  282,  55  Pac.  961,  Co.,  114  Va.  769,  76  S.  E.  921,  Ann. 
75  A.  S.  R.  651,  43  L.R.A.  435.  Cas.  1914C  1029.    And  see  Eminent 

6.  Note:  Ann.  Cas.  1912A  221.  Domain,  vol.  10,  pp.  4&-4U. 

7.  Jeter  v.  Vinton-Roanoke  Water  10.  In  re  Barre  Water  Co.,  62  Vt. 
Co.,  114  Va.  769,  76  S.  E.  921,  Ann.  27,  20  Atl.  109,  9  L.R.A.  195.  See 
Cas.  1914C  1029.  And  see  Eminent  also  Eminent  Domain,  vol.  10,  p.  51. 
Domain,  vol.  10,  p.  30. 

1402 


27  R.  C.  L  WATERWORKS  §  21 

uses  separate  and  apart  from  the  land  of  the  owner,11  for  the  right  of 
a  riparian 'owner  to  the  use  of  the  water  is  real  property;  it  is  insep- 
arably annexed  to  the  soil  and  passes  with  it,  not  as  an  easement  or 
as  an  appurtenance,  but  as  a  part  and  parcel  of  the  land.19 

21.  Diversion  Generally.— It  is  a  clear  principle  in  law,  that  the 
owner  of  land  is  entitled  to  the  reasonable  use  of  a-  stream  of  water 
which  has  been  accustomed,  from  time  immemorial,  to  flow  through 
it,  and  the  law  gives  him  ample  remedy  for  the  violation  of  this  right, 
and  the  common  law  recognizes  no  right  in  a  riparian  owner  as  such 
to  divert  water  from  the  stream  in  order  to  make  merchandise  of  it1* 
So  while  the  dwellers  in  towns  and  villages,  through  which  a  stream 
passes,  may  use  the  water  thereof  to  the  same  extent  as  any  other 
riparian  proprietors,  provided  they  can  reach  the  stream  by  a  public 
highway  or. secure  a  right  of  way  over  the  lands  of  others,14  still  a 
municipal  corporation  owning  land  on  watercourses  has  no  greater 
right  than  any  other  corporation  engaged  in  the  supply  of  water,  to 
divert  water  from  a  stream  to  supply  the  domestic  wants  of  the  inhab- 
itants of  the  city,  to  the  injury  of  other  riparian  proprietors.*6  And 
indeed  a  city  cannot,  even  under  authority  of  a  statute,  divert  the 
waters  of  a  stream  or  other  natural  body  of  water  for  the  purpose  of 
furnishing  its  inhabitants  with  water,  to  the  injury  of  riparian  own-  . 
ers.1€  Likewise,  the  fact  that  a  water  company  was  chartered  for  the 
purpose  of  supplying  a  certain  city  with  water,  and  is  under  a  con- 
tract with  the  city  to  supply  such  water,  does  not  give  the  corporation 
any  additional  rights  to  use  or  appropriate  the  waters  of  a  well  defined 
stream  flowing  through  the  lands  of  another.17  Under  the  Mexican 
law,  a  pueblo  (town)  was  entitled  to  the  use  of  so  much  of  the  waters 
of  a  stream  flowing  through  it  as  was  necessary  for  municipal  pur- 
poses, and  for  the  supply  of  its  inhabitants,  and  this  right  was 
superior  to  that  of  riparian  proprietors.  And  the  present  cities  which 
are  the  successors  of  the  Mexican  pueblos  have  the  same  rights  as  the 

11.  St.  Helena  Water  Co.  v.  For-  haven  Land  Co.,  24  Wash.  493,  64  Pac. 
bes,  62  Cal.  182,  45  Am.  Rep.  659 ;    735,  54  L.R.A.  190. 

Jeter  v.  Vinton-Roanoke  Water  Co.,  Note :  81  A.  S.  R.  487. 

114  Va.  769,  76  S.  E.  921,  Ann.  Cas.  16.  People  v.  Elk  River  Mill,  etc., 

1914C  1029  and  note.    See  also  Emi-  Co.,  107  Cal.  221,  40  Pae.  531,  48  A. 

KENT  Domain,  vol.  10,  pp.  4&-49.  S.  R.  125;  Sterling  v.  Pawnee  Ditch 

12.  St.  Helena  Water  Co.  v.  Forbes,  Extension  Co.,  42  Colo.  421,  94  Pac. 
62  Cal.  182,  45  Am.  Rep.  659.  And  339,  15  L.R.A.(N.S.)  238;  Emporia  v. 
see  Waters,  ante,  p.  1071.  Soden,  25  Kan.  588,  37  Am.  Rep.  265; 

13.  See  Waters,  ante,  p.  1071.  Smith  v.  Rochester,  92  N.  Y.  463,  44 

14.  Haupt's   Appeal,    125   Pa.    St.  Am.  Rep.  393. 

211,  17  Atl.  436,  3  L.R.A.  536;  Barre       Note:  81  A.  S.  R.  484,  485. 
Water  Co.  v.  Carnes,  65  Vt.  626,  27       17.  Stein  v.  Burden,  24  Ala.  130, 
Atl.  609,  36  A.  S.  R.  891,  21  L.R.A.   60  Am.  Dec.  453;  Tampa  Waterworks 
769.  Co.  v.  Cline,  37  Fla.  586,  20  So.  780, 

15.  Stein  v.  Burden,  24  Ala.  130,  60  53  A.  S.  R.  262,  33  L.R.A.  376. 
Am.  Dec.  453;  New  Whatcom  v.  Fair-      Note:  81  A.  S.  R.  485. 
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pueblos.  But  while  the  inhabitants  of  the  territory  occupied  by  the 
original  pueblo,  to  whatever  number  they  may  increase/  enjoy  the 
full  pueblo  right,  and  are  not  limited  to  the  amount  of  water  suf- 
ficient to  supply  the  original  pueblo,  it  seems  that  this  right  does  not 
extend  beyond  the  limits  of  the  original  pueblo ;  and  if  the  city  sub- 
sequently extends  beyond  those  limits,  and  an  increased  water  supply 
is  thereby  demanded  so  as  to  encroach  on  the  riparian  righte  of  land- 
owners along  the  river,  the  city  must  pay  for  those  rights  the  same 
as  for  any  other  private  property  taken  for  public  use.18  In  juris- 
dictions wherein  the  doctrine  of  prior  appropriation  applies,  the 
acquisition  of  a  supply  for  municipal  purposes  is  governed  by  that 
doctrine.19 

22.  Remedies  of  Riparian  Owners. — Where  waters  of  a  stream  are 
diverted  by  a  water  company,  the  lower  riparian  owner  may  recover  at 
law  for  the  use  of  the  water  of  which  he  is  deprived ; 20  and  he  may 
recover  nominal  damages  for  any  disturbance  of  his  right,  without 
proof  of  actual  damage.1  The  court  of  chancery  has  also  a  concurrent 
jurisdiction,  by  injunction,  equally  clear  and  well  established,  in 
these  cases  of  private  nuisance.8  The  foundation  of  that  jurisdiction 
is  the  necessity  of  a  preventive  remedy  when  great  and  immediate 
mischief  or  material  injury  would  arise  to  the  comfort  and  useful 
enjoyment  of  property.  The  interference  rests  on  the  principle  of  a 
clear  and  certain  right  to  the  enjoyment  of  the  subject  in  question, 
and  an  injurious  interruption  of  that  right,  which,  upon  just  and 
equitable  grounds,  ought  to  be  prevented.*  And  the  owner  need  not 
first  establish  his  right  at  law  when,  though  he  has  been  guilty  of 
laches,  his  right  is  clear  and  the  injury  is  of  a  character  which  would 
entitle  him  to  call  upon  the  court  to  interfere,  without  resorting  to 
law  in  the  first  instance.4  But  where  a  water  company  is  wrongfully 
taking  water  from  a  stream  to  supply  a  city,  a  lower  riparian  owner  is 
entitled  to  an  injunction  for  the  wrongful  diversion,  only  so  far  as 
it  is  necessary  to  vindicate  his  right,  and  prevent  the  loss  of  it  by 
adverse  user  and  lapse  of  time,  where  he  is  taking  no  advantage  of  his 

18.  Note:  81  A  S.  R.  487.  v.  Rochester,  92  N.  Y.  463,  44  Am. 

'  19.  S trickier  v.   Colorado  Springs,  Rep.  393;  Swindon  Waterwork  Co.  v. 

16  Colo.  61,  26  Pac.  313,  25  A.  S.  R.  Wilts,  etc.,  Canal  Nav.  Co.,  L.  R.  7 

245.  H.  L.  697,  45  L.  J.  Ch.  638,  33  L.  T. 

20.  Jeter  v.  Vinton-Roanoke  Water  N.  S.  513,  24  W.  R.  284,  22  Eng.  RuL 

Co.,  114  Va.  769,  76  S,  E.  921,  Ann.  Cas.  226. 

Cas.  1914C  1029.  Note:  81  A.  S.  R.  484,  485. 

1.  Note :  81  A.  S.  R.  485.    And  see  8.  Burden  v.  Stein,  27  Ala.  104,  62 
Waters,  ante,  p.  1114  et  seq.  Am.  Dec.  758;  Gardner  v.  Newburgh, 

2.  Bnrden  v.  Stein,  27  Ala.  104,  62  2  Johns.  Ch.  (N.  Y.)  162,  7  Am.  Dec 
Am.  Deo.  758;  Emporia  v.  Soden,  25  526  and  note. 

Kan.  588,  37  Am.  Rep.  265;  Gardner       4.  Burden  v.  Stein,  27  Ala.  104,  62 
v.  Newburgh,  2  John$.  Ch.   (N..  Y.)   Am.  Dec.  758. 
162,  7  Am.  Dee.  526  and  note;  Smith 
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right  to  use  the  water,  but  allows  it  to  flow  by  unutilized,  it  appear- 
ing to  be  of  no  special  value  to  him.5 

23.  Protection  Generally. — As  a  general  principle  of  law  it  is  the 
duty  of  an  individual  or  the  public  entitled  to  an  easement  or  right 
of  way  over  the  lands  of  another  to  Keep  up,  maintain  and  protect  such 
easement  or  right  of  way,  the  presumption  ad  to  such  duty  and  obliga- 
tion arising  as  one  of  law;  and  where  it  is  sought  to  maintain  an 
action  on  the  theory  that  such  duty  rests  on  the' owner  of  the  fee, 
it  is  necessary  for  the  plaintiff  to  plead  and  prove  the  facts  from 
which  the  duty  or  obligation  arises.6  Accordingly,  the  fact  that  a 
municipality  uses  water  which  it  conveys  to  the  place  of  use  through 
a  ditch  that  runs  across  the  field  of  another  does  not  of  itself  entitle 
the  municipality  to  maintain  an  action  against  the  owner  of  the  land 
for  a  perpetual  injunction  restraining  him  from  allowing  his  cattle  to 
feed  and  graze  in  the  field  along  the  banks  of  the  ditch  and  to  cross 
over  the  same  or  wade  through  the  waters  thereof.7 

24.  Pollution  of  Water  Supply;  Statutes  and  Ordinances. — It  is 
well  settled  that  at  common  law  the  riparian  owner  has  the  right  to 
have  the  natural  stream  of  water  flow  by  or  through  his  land  in  its . 
ordinary,  natural  state,  as  to  its  quality,  as  incident  to  the  ownership 
of  the  land  by  or  through  which  the  watercourse  runs,  and  that  right 
continues,  unless  it  has  been  lost  or  in  some  degree  abridged  by 
adverse  user  or  by  grant.8  The  legislatures  of  many  states  have 
exerted  the  police  power  of  the  state  in  different  ways  for  the  purpose 
of  protecting  and  maintaining  the  natural  purity  and  wholesomeness 
of  the  waters  flowing  in  the  streams  of  the  state.9  And  ordinances 
and  statutes  which  aim  to  keep  pure  and  wholesome  the  water  of  a 
state  that  is  used  for  domestic  purposes  are  generally  held  to  be  a  con- 
stitutional exercise  of  the  police  power.10  The  fact  that  a  statute 
enacted  to  protect  a  municipal  water  supply  applies  only  to  one. part 
of  the  state  does  not  make  it  invalid,  for  the  rule  is  well  settled  that 
the  legislature  may,  in  the  exercise  of  the  police  power,  constitutionally 
pass  a  general  law  in  relation  to  a  particular  place  in  the  state.11 

5.  Ulbricht  v.  Eufaula  Water  Co.,  Young,  45  Utah  349,  145  Pac.  1047, 
86  Ala.  587,  6  So.  78,  11  A.  S.  E.  72,   Ann.  Cas.  1917D  1085. 

4  L.R.A.  572.  10.  State  v.  Griffin,  69  N.  H.  1,  39 

Note :  81  A.  S.  R.  485.  AtL  260,  76  A.  S.  .R.  139,  41  L.R.A. 

6.  See  Easements,  vol.  9,  p.  794.  177;   Durham   v.   Eno   Cotton  Mills, 

7.  Bellevue  v.  Daly,  14  Idaho  545,  141  N.  C.  615,  54  S.  E.  453,  7  L.R.A. 
94  Pac.  1036,  125  A.  S.  R.  179,  14  (N.S.)  321  and  note;  Salt  Lake  City 
Ann.  Cas.  1136  and  note,  15  L.R.A.  v.  Young,  45  Utah  349,  145  Pac.  1047, 
(NJS.)  992.  Ann.  Cas.  1917D  1085. 

8.  See  Waters,  ante,  p.  1091  et  seq.  11.  State  v.  Griffin,  69  N.  H.  1,  39 

9.  People  v.  Elk  River  Mill,  etc.,  Atl.  260,  76  A.  S.  R.  139,  41  L.R.A. 
Co.,  107  CaL  221,  40  Pac.  531,  48  A.  177  and  note.  As  to  the  power  to 
S.  R.  125;  State  v.  Griffin;  69  N.  H.  1,  enact  local  laws,  see  Statutes,  vol. 
39  Atl.  260,  76  A.  S.  R.  139,  41  L.R.A.  25,  p.  819. 

177    and    note;    Salt    Lake    City    v.         '.' 
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Unquestionably,  power  may  be  delegated  to  a  municipality  to  exercise 
corporate  functions  outside  of  its  limits,18  and  such  power  may  be 
exercised  in  the  protection  of  its  water  supply.18  t  The  availability  of 
another  water  supply  will  not  prevent  the  operation  of  a  statute  for- 
bidding the  casting  of  sewage  into  a  river  from  which  a  public  drink- 
ing water  supply  is  taken.14 

25.  Necessity  that  Pollution  Exist  at  Point  of  Intake. — A  water 
company,  apart  from  any  statutory  provision  on  the  subject,  cannot 
have  an  upper  owner  restrained  from  polluting  the  stream  unless  it  is 
made  to  appear  that  the  pollution  persists  at  the  water  company's 
intake.  And  the  opinion  of  physicians  and  others  that  pollution  by 
the  upper  owners  will  injuriously  affect  the  water  at  the  intake  and 
endanger  the  health  of  the  citizens  who  use  the  water  taken  from  the 
river  is  insufficient.  The  law  requires  something  more  tangible  and 
definite  as  a  basis  for  seriously  interfering  with  important  industrial 
enterprises,  and  it  should  be  shown  by  a  proper  analysis  that  tho 
stream  was  polluted  at  the  point  of  yitake.16  The  position  is  some- 
times taken  that  the  legislature  may  forbid  pollution  without  infring- 
ing the  constitutional  right  of  the  riparian  owners,  although  no  injury 
to  the  public  health  or  comfort  is  actually  shown,  and  that  the  fact 
that  the  stream  purifies  itself  before  reaching  the  intake  of  the  water- 
works of  the  municipality  is  no  defense  to  a  prosecution  for  violation 
of  the  statute  which  prohibits  pollution.16  The  constitutional  sound- 
ness of  those  decisions,  however,  may  be  subject  to  some  question. 
One  of  the  rights  of  a  riparian  owner  by  reason  of  his  location  on  the 
banks  of  a  stream  is  to  make  use  of  the  water  to  such  extent  as  he  can 
without  creating  a  nuisance  to  his  neighbors  or  to  the  public.  This 
right  includes  the  casting  of  a  certain  amount  of  pollution  into  the 
stream.17  If  the  nuisance  was  established  there  could  be  no  claim 
that*  no  relief  could  be  had  until  injury  had  occurred.  But  the  con- 
tention might  be  advanced  with  great  force  that  the  act  of  the 
riparian  owner  could  not  be  stopped  until  the  fact  of  nuisance,  if  not 
established,  was  made  exceedingly  probable.  And  whore  it  appears 
or  is  admitted  that  the  stream  had  purified  itself  before  the  intake  of 
the  municipal  water  supply  was  reached,  it  would  seem  that  the  neces- 
sity for  public  regulation  under  the  police  power  ceased,  and  that 
therefore  the  action  of  the  legislature  was  arbitrary  and  unconstitu- 

12.  See  Municipal  Corporations,  141  N.  C.  615,  64  S.  E.  453,  7  L.B.A. 
vol.  19,  p.  796.  (N.S.)  321. 

13.  Salt  Lake  City  v.  Young,  45  16.  Durham  v.  En*  Cotton  Mills, 
Utah  349,  145  Pac  1047,  Ann.  Cas.  141  N.  C.  615,  54  S.  E.  453,  7  L.R.A. 
1917D  1085.  (N.S.)  321  and  note.     ■ 

14.  Durham  v.  Eno  Cotton  Mills,  141  17.  Missouri  v.  Illinois,  200  U.  S. 
N.  E.  615,  54  S.  E.  453,  7  L.R.A.  496,  26  S.  Ct.  268,  50  U.  S.  (L.  ed.) 
(N.S.)   321.  572. 

15.  Durham   v.   Eno   Cotton   Mills, 
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tional ;  the  fact  of  public  necessity  being  the  basis  of  the  police  power, 
that  fact  should  be  apparent  to  justify  an  exercise  of  the  power.18 

26.  Civil  and  Criminal  Liability  of  Riparian  Owner  for  Pollution  of 
Water.— The  rightful  use  of  one's  own  land  may,  in  some  instances, 
cause  damage  to  another,  and  yet  constitute  no  legal  wrong  .and 
afford  the  damaged  person  no  remedy.  And  so  a  landowner  through 
whose  land  a  municipal  water  ditch  passes  is  not  responsible  in  dam- 
ages for  the  pollution  of  the  water  by  his  stock's  walking  through  or 
wading  in  the  stream. lf  And  it  has  been  held  that  a  person  owning 
land  and  a  mill  on  a  non-navigable  stream,  who  conducts  the  business 
of  his  mill  in  a  reasonable  manner  and  so  as  not  to  pollute  the  water 
of  the  stream  to  such  a  degree  as  to  render  it  unfit  or  unwholesome  for 
domestic  use,  cannot  be  deprived  of  his  business  by  a  statute  making 
it  unlawful  to  do  the  acts  which  were  lawful  before,  and  if  a  water 
company  desires  to  use  the  water  from  that  stream,  and  its  purity  is 
not  such  as  to  comply  with  the  law,  it  must  first  purify  the  water  by 
acquiring  the  owner's  property  in  a  proper,  legal  manner.  Likewise 
people  employed  at  a  sawmill  on  a  non-navigable  stream  have  a  right 
to  live  there  and  to  maintain  privies,  taking  all  reasonable  precautions 
against  unnecessarily  polluting  the  water  of  the  stream,  and,  if  they 
exercise  due  care,  they  cannot  be  compiled  to  remove  from  the  stream 
or  be  expropriated  for  the  benefit  of  urban  communities  further  down 
the  stream,  without  just  compensation  being  paid.*0  It  is  no  defense 
to  an  action  against  a  mill  owner  to  recover  a  penalty  for  polluting  a 
stream  from  which  a  water  company  derives  its  supply,  that  the 
defendant  will  either  be  compelled  to  abandon  his  mill  or  alter  it  at 
great  expense.1  In  some  jurisdictions  whenever  the  pollution  of  a 
stream  amounts  to  a  public  nuisance,  the  offender  may.be  prosecuted 
criminally. 

V.  Supply  and  Use 

In  General 

27.  Adoption  and  Enforcement  of  Reasonable  Rules  and  Regula- 
tions.— While  a  water  company  is  charged  with  the  public  duty  of  fur- 
nishing water  to  all  of  the  inhabitants  of  the  city  of  its  location  alike, 
without  discrimination,  and  without  denial,  except  for  good  and  suf- 
ficent  cause,  it  may  adopt  reasonable  rules  for  the  conduct  of  its  busi- 
ness and  the  operation  of  its  plant,  and  such  rules,  so  far  as  they  affect 
its  patrons,  are  binding  on  them,  and  may  be  enforced,  even  to  the 

18.  Note:  7  L.RJL(N.S.)  322.  Co.,  107  Cal.  221,  40  Pac.  531,  48  A. 

19.  BeUevue  v.  Daly,  14  Idaho  545,   S.  R.  125. 

94  Pac.  1036,  125  A.  S.  R.  179,  14       1.  Lewis  v.  Stein,  16  Ala.  214,  50 
Ann.  Cas.  1136,  15  L.R.A.(N.S.)  992.   Am.  Dec.  177. 

20.  People  v.  Elk  Rirer  Mill,  etc., 

1407 


5  27  WATERWORKS  27  R.  C.  L. 

extent  of  denying  water  to  those  who  refuse  to  comply  with  them.* 
Though  such  power  may  not  be  expressly  conferred  in  its  charter,  in 
the  statute  of  its  creation,  or  any  other  statute,  it  is  regarded  as  a  power 
that  is  included  in  the  grant  of  the  capacity  of  being  a  corporation,  and 
is  generally  said  to  be  an  incident  to  a  corporation.*  The  right  of  a 
municipality,  operating  a  municipal  utility,  to  make  and  enforce 
reasonable  rules  and  regulations,  is  exactly  the  same  as  that  of  a  pri- 
vate corporation.4  Corporate  by-laws  must  not,  however,  contravene 
those  principles  of  common  right  embodied  in  the  conimoir  law  or  its 
franchise  or  law,  and  must  operate  equally  upon  all  persons  of  the  class 
which  they  are  intended  to  govern.  The  rule  must  not  be  unreason- 
able, oppressive,  extortionary,6  or  discriminatory.*  Rules  and  regula- 
tions, to  be  applicable  and  effective,  must  enter  into  the  contract  by 
express  or  implied  adoption  at  its  inception.  They  cannot  be 
ingrafted  upon  a  contract,  complete  in  itself  and  independent  of 
them,  except  by  the  assent  of  both  parties.  And  so  the  rules  of  a 
waterworks  company,  adopted  for  the  government  of  its  relations  with 
its  patrona,  do  not  become  parts  of  a  contract  between  it  and  a  patron, 
made  in  terms  and  upon  conditions  not  contemplated  by  such  rules 
and  regulations,  and  radically  different  therefrom.7    Users  of  water 

2.  Bobbins  v.  Bangor  R.,  etc.,  Co.,  L.R.A.1915A  242;  Mansfield  v.  Hum- 
100  Me.  496,  62  Atl.  136,  1  L.R.A.  phreys  Mfg.  Co.,  82  Ohio  St.  216,  92 
(N.S.)  963;  State  v.  Butte  City  Water  N.  E.  233, 19  Ann.  Cas.  842,  31  L.R.A. 
Co.,  18  Mont.  199,  44  Pac.  966,  56  A.  S.    (N.S.)  301. 

R.  574,  32  L.R.A.  697;  American  Wa-  5.  Hatch    v.    Consumer's    Co.,    17 

terworks  Co.  v.  State,  46  Neb.  194,  64  Idaho  204,  104  Pac,  670,  40  KR.A. 

N.  W.  711,  50  A.  S.  R«610,  30  L.R.A.  (N.S.)    263,  affirmed  224  U.  S.  148, 

447;     State    v.    Albuquerque    Water  32  S.  Ct.  465,  56  U.  S.  (L.  ed.)  703; 

Supply  Co.,  19  N.  Si.  27,  140  Pac.  Cooper   v.    Goodland,    80    Kan.   121, 

1056,  L.R.A.1915A  242;  State  v.  Al-  102  Pac.  244>  23  L.R.A.(N.S.)   410; 

buquerque  Water  Supply  Co.,  19  N.  Kimball  v.  North  East  Harbor  Water 

M.  36, 140  Pac.  1059,  Ann.  Cas.  1916E  Co.,    107   Me.   467,   78   Atl.   865,    32 

1290,  L.R.A.1915 A  246 ;  Watauga  Wa-  L.R.A. (N.S.)     805;     State    v.    Butte 

ter  Co.  v.  Wolfe,  99  Tenn.  429,  41  S.  Water  Co.,  18  Mont.  199,  44  Pac.  966, 

W.  1060,  63  A.  S.  R.  841  and  note;  56  A.  S.  R.  574,  32  L.R.A.  697;  State 

Farmer  v.  Nashville,  127  Tenn.  509,  v.    Albuquerque   Water    Supply    Co., 

156  S.  W.  189,  45  L.R.A.(N.S.)  240;  19  N  M  36>  140  Pac#  1059>  Ann.  Caa. 

Tacoma  Hotel  Co.  t.  Tacoma  Lanc%  1916E   1290,  L.R.A.1916A  246;   Mc- 

etc,  3  Wash    316,  28  Pac.  516,  28  ciaugherty  v.  Bluefield  Waterworks, 

A     S.    R.   35,    14    L.R.A.    669;    Mc-  et      c      6?  w   Vflu  ggg   68  g   E   gg 

Ciaugherty  v.   Bluefield  Waterworks,  qQ  T  p  a  /xr  q  \    ooo 

etc.,  Co.,  67  W.  Va.  285,  68  S,  E.  28,  ^o£    81  A   S   R   480-  40  LBA 

32  L.R.A.(N.S.)  229.  /voT^o                          ' 

Note :  61  L.R.A.  105,  106.  l*A-)  26d;         _  L        '         „ 

And  see  infra,  par.  69-73.  0  6-  A™™¥1  ,  ^fJTJ?™,   £?:    7a 

3.  McClaugherty  v.  Bluefield  Water-  State,  46  Neb.  194,  64  N.  W.  711,  50 
works,  etc.,  Co.,  67  W.  Va.  285,  68  S.  A.  S.  R.  610,  30  LJfc.A.  447, 

E.  28,  32  L.R.A.(N.S.)   229.  7.  Jopimg  v.  Bluefield  Waterworks* 

4.  State  v.  Albuquercjue  Water  Sup-  Imp  Co.,  70  W.  Va.  670,  74  S.R. 
ply  Co.,  19  N.  M.  27,  140  Pac.  1056,  943,  39  L.R.A. (N.S.)  «14. 
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being  bound  by  reasonable  regulations  only,  a  contract  to  pay  for  watef 
according  to  the  regulations  of  a  water  company  will  not  be  implied 
from  knowledge  of  such  regulations  if  they  are  unreasonable  and  can- 
not be  enforced  against  persona  not  assenting  thereto.8  Where  a 
franchise  under  which  a  public  utility  company  operates  imposes  a 
burden  upon  the  company,  any  rule  or  regulation  adopted  by  the 
company,  by  which  it  attempts  to  shift  the  burden  upon  the  con- 
sumer, is  unreasonable  and  unjust,  and  will  not  be  enforced.0 

28.  Extension  of  System  Generally. — Where  a  water  company 
accepts  a  franchise  offered  by  the  state  and  undertakes  to  supply  a 
municipality  and  its  inhabitants  with  water,  it  assumes  a  public  duty 
to  be  discharged  for  the  public  benefit;  a  community  service  com- 
mensurate with  the  offer  of  providing  a  service  system  which  will  be 
reasonably  adequate  to  meet  the  wants  of  the  municipality  not  only  at 
the  time  it  began  its  service  but  likewise  to  keep  pace  with  the  growth 
of  the  municipality,  and  gradually  to  extend  its  system  as  the  reason- 
able wants  of  the  growing  community  may  require.10  But,  before  a 
public  service  corporation  can  be  required  to  enlarge  its  plant  under  a 
statute  when  it  ought  reasonably  to  be  done,  it  must  be  found  that  the 
plant  is  not  reasonably  sufficient  to  furnish  adequate  service;  that  the 
enlargement  is  necessary  to  insure  such  service,  and  that  it  is  within 
the  scope  of  the  original  professed  undertaking  of  the  owner.  And 
it  is  well  settled  that  a  public  service  corporation  cannot,  in  view  of 
the  constitutional  provisions  as  to  compensation  for  property  taken 
and  due  process  of  law,  be  required  to  enlarge  its  plant  so  that  the 
rates  it  is  allowed  to  take  will  not  give  it  a  fair  return  on  its  whole 
investment.11 

29.  Extension  on  Demand  of  Private  Citizen. — A  municipality 
which  engages  in  furnishing  water  to  its  inhabitants  has  a  govern- 
mental discretion  as  to  the  limits  to  which'  it  is  advisable  to  extend  its 
mains,  and  an  extension  will  not  be  compelled  by  the  courts  at  the 
instance  of  an  inhabitant.12  But  it  has  been  held  that  a  water  com- 
pany may  be  compelled  at  the  suit  of  a  consumer  to  extend  its  main? 
to  any  part  of  the  district  wherein  its  franchise  permits  it  to  operate,18 

8.  Rockland  Water  Co.  v.  Adams,   L.R.A.1916F  756. 

84  Me.  472,  24  Atl.  840,  30  A.  S.  R.  12.  Lawrence  v.  Richards,  111  Me. 
368, 17  L.R.A.  280.  95,  88  Atl.  92,  47  L.R.A.(N.S.)   654 

9.  State  v.  Albuquerque  Water  Sup-  and  note. 

ply  Co.,  19  N.  M.  36,  140  Pac.  1059,  Note:  Ann.  Cas.  1916D  285. 

Ann.   Cas.  1916E  1290,  L.R.A.1915A  13.  Bothwell  v.  Consumers'  Co.,  13 

246.  Idaho   568,  92   Pac.   533,   24  L.R.A. 

10.  Lukrawka  v.  Spring  Valley  Wa-  (N.S.)  485;  Hatch  v.  Consumers'  Co., 
ter  Co.,  169  Cal.  318,  146  Pac.  640,  17  Idaho  204,  104  Pac.  670,  40  L.R.A. 
Ann.  Cas.  1916D  277.  And  see  infra,  (N.S.)  263,  affirmed  224  XL  S.  148,  32 
par.  35.  S.  Ct.  465,  56  U.  S.  (L.  ed.)  703. 

11.  Murrav  v.  Puhlic  Utilities  Com-  Note:  Ann.  Cas.  1916D  285. 
mission,  27  Idaho  603,  150  Pac.  47, 
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if  the  extension  is  a  reasonable  one,14  and  the  fact  that  a  pipe  laid  by 
a  water  company  along  a  street  in  the  exercise  of  its  franchise  was 
laid  under  an  r  freemen t  with  certain  persons  who  paid  the  expenses, 
that  they  should  have  the  exclusive  use  of  the  water,  and  that  the 
company  should  not  tap  the  pipe  without  their  consent  unless  it  first 
repaid  them  for  the  pipe,  does  not  relieve  the  company  from  its  obli- 
gation to  supply  jrater  to  all  persons  living  on  such  street  who  may 
apply  for  it,  on  reasonable  terms.16  A  franchise  granted  to  and 
accepted  by  a  water  company  whereby  it  obligates  itself  to  furnish  an 
adequate  water  supply  to  the  inhabitants  of  a  city  is  for  the  benefit 
of  the  individual  inhabitants,  and  the  acceptance  by  the  company  of 
its  franchise  creates  a  clear  and  perfect  legal  right  in  favor  of  the 
inhabitants  of  the  municipality  to  compel  a  water  service  to  them  and 
imposes  the  clear  and  legal  obligation  on  the  company  to  do  so.16 
In  the  absence  of  any  constitutional  provision  or  legislation  which 
grants  to  public  authorities  the  primary  and  exclusive  right  to  compel 
a  water  company  to  render  the  services  required  by  its  charter,  or 
anything  which  precludes  the  inhabitants  of  a  city,  or  any  portion 
thereof,  which  a  public  service  corporation  exercising  such  a  fran- 
chise has  obligated  itself  to  serve  with  water,  from  applying  directly 
to  the  courts  to  enforce  the  obligation  to  them  which  the  corporation 
has  undertaken  to  discharge,  the  right  of  individual  inhabitants  to 
compel  the  performance  of  that  duty  through  the  medium  of  man- 
damus cannot  be  doubted.17 

30.  Duty  to  Extend  as  Depending  on  Reasonableness  of  Demand. — 
The  question  as  to  what  particular  circumstances  require  the  service 
to  be  extended,  or,  on  the  other  hand,  relieve  a  water  company  from 
extending  its  service,  is  one  not  easy  of  solution.  In  the  majority  of 
cases  the  decisions  are  influenced  or  directly  controlled  by  the  charter 
or  franchise  under  which  the  duty,  if  any,  arises.18  The  right  of  an 
inhabitant  of  the  municipality  or  the  inhabitants  of  a  particular  por- 
tion of  it  to  compel  the  service  to  them  by  a  water  company  through 
the  extension  of  its  system,  is  not  absolute  and  unqualified,19  but  is  to 
be  determined  from  a  consideration  of  the  reasonableness  of  the 
demand  therefor.  It  would  hardly  be  claimed  that  the  obligation  of 
a  water  company  exercising  a  public  service  franchise  would  require 

14.  See  infra,  par.  30.  Notes:  81  A.   S.  R.  479;  10  Ann. 

15.  Haugen   v.   Albina   light,   etc.,    Cas.  1104. 

Co.,   21   Ore.   411,   28   Pac.   244,   14  And  see  Mandamus,  vol.  18,  p.  163 

L.R.A.  424.  et  seq. 

Note:  47  L.R.A.  fN.S.)  655.  18.  Lawrence  v.  Richards,  111  Me. 

16.  Lukrawkav.  Spring  Valley  Wa-  95,  88  Atl.  92,  47  L.R.A.(N.S.)    654 
ter  Co.,  169  Cal.  318,  146  Pac.  640,  and  note. 

Ann.  Cas.  1916D  277.  *    19.  Lukrawka  v.  Spring  Valley  Wa- 

17.  Lukrawka  v.  Spring  Valley  Wa-   ter  Co.,  169  Cal.  318,  146  Pac  640, 
ter  Co.,  169  Cal.  318,  146  Pac.  640,   Ann.  Cas.  1916D  277. 

Ann.  Cas.  1916D  277. 
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it  on  the  demand  of  an  inhabitant  of  the  city,  or  even  a  number  pf 
the  inhabitants,  residing  at  a  long  distance  from  a  point  in  the  city  to 
which  its  mains  are  already  extended,  further  to  excavate  the  streets 
of  the  municipality  at  its  own  expense  and  extend  its  mains  to  them, 
where  the  rates  to  be  charged  for  the  water  to  be  delivered  would  but 
to  a  slight  extent  compensate  the  company  for  the  expenditures  en- 
tailed in  doing  so — in  fact,  without  any  certainty  that  there  would 
be  a  continuous  consumption  of  water  or  a  continuous  payment  of 
rates  even  after  it  was  brought  to  those  demanding  the  service.20  On 
the  other  hand,  where  the  extension  of  an  existing  main  if  made 
only  for  a  few  feet  would  supply  the  water  service,  the  demand  for 
making  such  an  extension  would  obviously  be  a  reasonable  one,  as 
the  rates  to  be  charged  would  ordinarily  compensate  for  the  expendi- 
ture made  by  the  company.  Between  these  particular  cases  suggested 
there  is  a  wide  field  for  the  play  of  the  rule  of  reasonableness  of 
demand  for  service,  and  whether  it  does  or  does  not  exist 
must  be  determined  by  a  court  as  a  fact  in  each  particular  case  where 
it  is  sought  to  compel  an  extension  of  service.1  A  water  company 
may,  however,  be  compelled  to  extend  its  mains  so  as  to  supply  all 
the  inhabitants  of  the  municipality  by  which  it  is  franchised,  if  its 
charter  requires  it  so  to  do.e  And  though  a  franchise  ordinance  pro- 
vides that  a  water  company  need  not  extend  its  water  mains  along  any 
ungraded  street  or  alley,  still  if  the  company  has  voluntarily  extended 
its  main  along  such  a  street,  it  cannot  refuse  to  supply  a  customer 
thereon*  on  the  theory  that  it  was  not  compelled  to  build  along  that 
street  in  the  first  place.8 

31.  Meters  Generally. — It  is  a  matter  of  common  knowledge  that 
where  water  is  supplied  without  limit,  at  a  stated  price,  many  consum- 
ers waste  it,  and  accordingly  regulations  requiring  the  installation  of 
devices  through  which  it  may  be  known  what  quantity  of  water  a  per- 
son uses,  and  whereby  he  may  be  required  to  pay  in  proportion  to  the 
quantity,  are  considered  to  be  reasonable.4  There  is  no  surrender  of 
possession  of  water  by  the  owner  of  a  water  system  until  the  water  has 
passed  through  the  meter,  where  the  consumer  is  paying  for  the  water 

20.  Lukrawka  v.  Spring  Valley  Wa-   1912D  108,  33  L.R.A.(N.S.)   1015. 
ter  Co.,  169  Cal.  318,  146  Pac.  640,       Notes:  47  L.R.A.(N.S.)   656;  Ann. 
Ann.   Cas.   1916D   277;   Lawrence   v.    Cas.  1916D  286. 
Richards,  111  Me.  95,  88  Atl.  92,  47       3.  Hatch    v.     Consumer's    Co.,    17 
L.R.A.(N.S.)  654.  Idaho  204,  104  Pac.  670,  40  L.R.A. 

Note:  47  L.R.A.(N.S.)  656.  (N.S.)   263,  affirmed  224  U.   S.  148, 

1.  Lukrawka  v.  Spring  Valley  Wa-  32  S.  Ct.^465,  56  U.  S.  (L.  ed.)  703. 
ter  Co.,  169  Cal.  318,  146  Pac.  640,  .  Notes:  47  L.R.A.(N.S.)  657;  L.R.A. 
Ann.  Cas.  1916D  277  and  note.  1915A  248. 

2.  Bothwell  v.  Consumers'  Co.,  13  4.  Farkas  v.  Albany,  141  Ga.  833. 
Idaho  568,  92  Pac.  353,  24  L.R.A.  82  S.  E.  144,  Ann.  Cas.  *1915C  1195, 
(N.S.)  485;  Bourke  v.  Olcott  Water   L.R.A.1915A  320  and  note. 

Co.,  84  Vt.  121,  78  Atl.  715,  Ann.  Cas. 

1411 


§  32  WATERWORKS  27  R.  C.  L. 

used  according  to  the  amount  registered  by  the  meter,  ana  a  water 
consumer  who,  by  false  connections,  carries  water  around  his  meter 
and  consumes  it  on  his  property,  without  the  consent  of  the  owner 
and  without  having  it  registered,  and  with  intention  thus  to  deprive 
the  owner  thereof  without  payment  therefor,  is  guilty  of  larceny.* 
32.  Right  to  Compel  Consumer  to  Pay  for  Meter. — In  the  absence 
.  of  statutory  regulation  the  right  of  a  corporation  maintaining  a  water- 
works system  to  require  the  installation  of  a  meter  at  the  expense  of 
the  consumer,  as  a  condition  to  supplying  water,  has  been  upheld  in 
a  number  of  decisions,6  on  the  theory  that  a  meter  serves  a  double  pur- 
pose, and  that  the  primary  purpose  as  regards  the  party  furnishing 
the  opportunity  to  take  water  is  to  prevent  useless  consumption 
thereof.  Secondarily  to  that,  and  more  for  the  benefit  of  the  con- 
sumer than  the  party  responsible  for  keeping  up  an  adequate  supply 
of  water  under  proper  pressure,  is  the  measurement  of  the  water.' 
So  it  has  been  decided  that  to  require  consumers  served  through  a 
large  service  pipe  to  purchase  and  install  a  meter,  and' to  leave  the 
use  of  a  meter  optional  with  consumers  served  through  a  small  service 
pipe,  is  not  an  unreasonable  classification  and  not  fatally  discrimina- 
tory.8 On  the  other  hand  there  is  authority  to  the  effect  that  a  con- 
sumer cannot  be  required  to  purchase  a  meter  at  his  own  expense  as 
a  condition  to  his  being  supplied  with  water,9  Where  the  water  sup- 
ply is  furnished  by  a  private  corporation,  it  has  been  held  that  a  power 
in  the  municipal  authorities  to  regulate  rates  includes  the  power  to 
prescribe  on  whom  shall  fall  the  expense  of  installing  meters.10  And 
an  ordinance  prescribing  that  no  charge  shall  be  made  by  a  water 
company  for  installing  a  meter  has  been  declared  not  to  be  an  unrea- 
sonable regulation.11  According  to  numerous  authorities  where  a 
municipal  corporation  owns  and  maintains  waterworks,  it  may,  under 
proper  legislative  authority  in  its  charter,  require  that  consumers 
shall,  at  their  own  expense,  provide  meters;  or,  if  the  charter  so 
authorizes,  it  may  install  the  meters  at  the  expense  of  the  consumers.1* 

5.  Clark  v.   State,   14   Okla.   Crim.  Railroad   Commission,   168   Cal.   295, 
284,  170  Pac.  275,  L.R.A.1918C  577  142  Pac.  878,  Ann.  Cas.  1916A  738. 
and  note.  Note :  Ann.  Cas.  1915C  1199. 

6.  State  v.  Gosnell,  116  Wis.  606,  11.  Spring  Valley  Waterworks  Co. 
93  N.W.  542,  61  L.R.A.  33.  v.  San  Francisco,  82  Cal.  286,  22  Pac. 

Note:  15  Ann.  Cas.  378.  910,  1046,  16  A.  S.  R.  116,  6  L.R.A. 

7.  State  v,   Gosnell,  116  Wis.  606,   756;    Title    Guarantee,    etc.,    Co.    v. 
93  N.  W.  542,  61  L.R.A.  33.  Railroad   Commission,   168   Cal.   295, 

Note:  15  Ann.  Cas.  378.  142  Pac.  878,  Ann.  Cas/  1916A  738. 

8.  State  v.   Gosnell,  116  Wis.  606,       Note :  15  Ann.  Cas.  378. 

93  N.  W.  542,  61  L.R.A.  33.  12.  Parkas  v.  Albany,  141  Ga.  833, 

Notes:    23    L.R.A.  (N.S.)    410;    20  82  N.  E.  144,  Ann.  Cas.  1915C  1195 

Ann.  Cas.  953.  and  note,  L.R.A.1915A  320;  Cooper  v. 

9.  Notes:"  15  Ann.  Cas.  378;  Ann.  Goodland,  80  Kan.  121,  102  Pac.  244, 
Cas.  1915C  1199.  23  L.R.A. (N.S.)  410  and  note;  Shaw 

10.  Title    Guarantee,    etc.,    Co.    v.   Stocking  Co.  v.  Lowell,  199  Mass.  118. 
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It  has  been  held  that  a  regulation  of  this  sort  is  not  unconstitutional 
on  the  ground  that  the  waterworks  were  constructed  with  the  proceeds 
of  bonds  authorized  by  an  election  for  the  purpose  of  constructing 
such  a  system  owned  entirely  by  the  city,  and  that  to  require  the  con- 
sumer to  pay  for  the  meter  would  cause  the  waterworks  to  be  owned 
partly  by  the  city  and  partly  by  the  consumer.  Nor  does  it  impair  the 
obligation  of  any  contract  between  the  city  and  the  property  owners, 
arising  from  the  way  in  which  the  waterworks  were  constructed  and 
paid  for,  and  from  the  long  continued  practice  in  furnishing  water 
without  requiring  a  meter  at  the  expense  of  the  property  holder.18 
Likewise,  a  municipality  has  authority  to  adopt  a  regulation  requiring 
meters  to  be  installed  at  the  expense  of  the  owners  in  all  private  fire 
extinguishing  systems,  where  it  is  under  no  obligation  to  furnish  its 
residents  with  water  for  their  private  fire  extinguishing  systems.14 
On  the  other  hand  there  are  decisions  to  the  effect  that,  in  the  absence 
of  a  special  contract  or  express  charter  authority,  a  city  which  is  exer- 
cising the  functions  of  a  public  utility  corporation  in  furnishing 
water  to  its  inhabitants  and  other  consumers  has  no  right  to  charge 
consumers  with  the  cost  of  setting  meter  boxes  for  measuring  the 
water  consumed  by  them  respectively,  but  that,  in  all  cases  where  the 
city  has  the  right  to  charge  for  water  by  measurement,  and  demands 
pay  for  water  furnished,  it  is  incumbent  upon  it  to  furnish  meters.15 
The  courts  so  holding  take  the  view  that  a  municipality  engaged  in 
furnishing  water  to  its  inhabitants  stands  on  the  same  footing  as  a 
private  corporation.16 

Contract  by  City  with  Water  Company  to  Supply  Watet 

33.  In  General. — As  authority  to  make  provisions  within  lawful 
limitations,  for  securing  or  furnishing  to  a  city  and  its  inhabitants  an 
abundant  supply  of  good  water  for  all  purposes,  is  a  usual  and  neces- 
sary power  of  a  municipality,  such  power  may  be  included  in  powers 
given  in  general  terms,  where  there  is  nothing  in  the  enumeration  of 
particular  powers  conferred  to  limit  in  this  particular  the  operation 
of  the  general  powers  conferred.17  And  a  city  empowered  by  charter 
or  general  law  to  provide  water  for  its  inhabitants,  and  to  control  the 

85  N.  E.  90,  15  Ann.  Cas.  377,  18       Note:  23  L.R.A.(N.S.)  411. 
L.R.A.(N.S.)    746;    State  v.   Gosnell,       15.  Notes:    23    L.R.A.(N.S.)    411; 

116  Wis.  606,  93  N.  W.  542,  61  L.R.A.  L.R.A.1915A  320. 
33.  16.  Note:  Ann.  Cas.  1915C  1199. 

13.  Farkas  v.  Albany,  141  Ga.  833,  17.  Gadsen  v.  Mitchell,  145  Ala.  137, 
82  S.  E.  144,  Ann.  Cas.  1915C  1195,  40  So.  557,  117  A.S.R.  20,  6  L.R.A. 
L.R.A.1915A  320.  (N.S.)   781;  State  v.  Tampa  Water- 

14.  Shaw  Stocking  Co.  v.  Lowell,  works  Co.,  56  Fla.  858,  47  So.  358, 
199  Mass.  U8,  85  N.  E.  90,  15  Ann.  19  L.R.A.(N.S.)  183. 

Cas.  377  and  note,  18  L.R.A.(N.S.)       Note:  61  L.R.A.  35,  36,  6L 
740. 
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erection  of  works  for  such  purpose,  has  the  power  to  contract  for  the 
furnishing  of  water  by  third  persons,  and  to  grant  franchises  and 
privileges  necessary  to  carry  out  such  contracts.19  So  it  is  held  that 
a  municipality  has  the  right  to  provide  for  a  supply  of  water  by  con- 
tract to  third  persons,  under  charter  provisions  empowering  the  city 
to  enact  such  laws  and  ordinances  as  it  might  deem  expedient  for  the 
peace,  good  government,  health,  and  welfare  of  its  inhabitants.19  A 
general  authority  granted  to  a  city  to  make  contracts  for  a  supply  of 
water  for  the  public  use  is,  in  a  general  sense,  a  discretionary  one,  but 
it  is  by  no  means  without  limitation.  The  authority  is  so  far  of  a  dis- 
cretionary character  as  to  authorize  the  corporate  officers  to  determine 
when  the  wants  of  the  city  demand  a  supply  of  water,  and  with  this 
decision  courts  cannot  interfere,  but  the  power  cannot  be  so  used  as 
to  surrender  or  suspend  legislative  power.  There  is  a  distinction 
between  powers  of  a  legislative  character  and  powers  of  a  business 
nature.  The  power  to  execute  a  contract  for  goods,  for  houses,  for 
gas,  for  water  and  the  like  is  neither  a  judicial  nor  a  legislative  power, 
but  is  a  purely  business  power,  and  so  a  city  under  general  authority 
to  contract  for  a  water  supply  has  authority  to  contract  for  a  supply 
for  a  period  of  twenty  years,  and  the  contract  cannot  be  overthrown 
solely  on  the  ground  that  it  is  a  surrender  of  legislative  power.-4' 
In  exercising  its  general  power  to  contract  for  water,  a  city  cannot 
create  a  corporate  debt  beyond  that  limited  by  law.1  But  it  ha*  been 
held  by  some  courts  that  a  contract  for  the  supply  of  water  for  a  period 
of  years  which  in  the  aggregate  exceeds  the  debt  limit  does  not  violate 
the  law  fixing  the  limit  if  the  expense  is  to  be  defrayed  annually  a.s 
the  water  is  furnished,  and  not  exceeding  the  constitutional  limit  in 
any  year.8  In  other  jurisdictions,  however,  a  contract  by  a  city  to  pay 
an  annual  rental  for  the  use  of  water  hydrants  has  been  declared  to  bo 
a  contracting  of  indebtedness  within  the  meaning  of  a  constitu- 
tional limitation.9  It  has  been  said  that  a  contract  between  a  city  and 
a  water  company  for  the  furnishing  of  hydrants  for  city  use  upon  a 
monthly  rental  for  each  hydrant  in  good  order  during  the  preceding 
month  for  the  period  of  thirty  years,  such  rental  to  be  provided  for 
by  a  tax  levied  and  collected,  does  not  create  an  indebtedness  against 
the  city  at  the  time  of  its  execution  within  a  constitutional  limitation, 
for  there  is  a  possibility  that  none  of  the  hydrants  will  be  in  good 

18.  Illinois  Trust,  etc.,  Bank  v.  Ar-  44  U.  S.  App.  687,  22  C.  C.  A.  618. 
kansas  City,  76  Fed.  271,  40  U.  S.  36  L.R.A.  228;  Valparaiso  v.  GanZ- 
App.  257,  22  C.  C.  A.  171,  34  L.R.A.  ner,  97  lad.  1,  49  Am.  Rep.  416. 
518;  State  v.  Tampa  Waterworks  Co.,  2.  Valparaiso  v.  Gardner,  97  Ind. 
56  Fla.  858,  47  So.  358,  19  L.R.A.  1,  49  Am.  Rep.  416;  Saleno  v.  Neosho. 
(N.S.)  183  and  note.  127  Mo.  627,  30  S.  W.  190,  48  A.  S. 

19.  Note:    19   L.R.A.(N.S.)    184.  .  R.  653,  27  L.R.A.  769. 

20.  Valparaiso  v.  Gardner,  97  Ind.  3.  Beard    v.    Hopkinsville,   95   Kv. 
1,  49  Am.  Rep.  416.  239,  24  S.  W.  872,  44  A.  S.  R.  222, 

1.  Kiehl  v.  South  Bend,  76  Fed.  921     23  L.R.A.  402. 
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repair,4  A  municipality  which  has  entered  into  a  contract  with  a 
water  company  for  the  furnishing  of  a  supply  of  water  for  its  own  use 
and  for  that  of  its  citizens  is  entitled  to  maintain,  for  the  benefit  of  a 
private  citizen,  a  proceeding  to  enforce  the  contract.6  If  the  rule  were 
otherwise,  the  municipality  charged  with  the  duty  of  providing  for  a 
water  system  and  safeguarding  the  citizens'  rights  in  so  doing  would, 
after  having  performed  all  its  duties  and  obligations  satisfactorily,  he 
powerless  to  enforce  the  performance  of  the  contract,  unless  it  could 
show  some  damage  to  itself  as  a  corporate  entity.6 

34.  Duration  of  Contract;  Specific  Performance;  Reformation;  Re- 
scission.— If  no  limit  is  fixed  by  constitution  or  statute  as  to  the  length 
of  time  for  which  a  contract  made  by  a  city  for  the  construction  and 
operation  of  a  system  of  waterworks  for  public  and  private  use  shall 
remain  in  force,  it  cannot  be  said  that  a  provision  in  such  a  contract 
that  it  shall  remain  in  force  for  thirty  years  is  unreasonable.7  And 
it  has  been  held  that  a  municipal  grant  to  individuals  for  an  indefinite 
term  is  not  rendered  ineffective  by  a  statute  providing  that  no  con- 
tract shall  be  made  for  a  term  exceeding  that  stated  in  the  statute, 
but,  at  most,  it  is  limited  to  the  statutory  term.8  It  has,  however,  been 
decided  that  a  contract  by  a  municipal  corporation  to  bind  itself  to 
levy  an  annual  tax  forever,  for  the  use  of  a  water  company  agreeing 
to  supply  the  city  with  water,  is  ultra  vires  and  void,  and  cannot  be 
sustained  on  the  ground  that  it  continues  in  force  only  during  the  cor- 
porate life  of  the  water  coippany.9  The  rule  that  the  members  of  the 
legislative  body  of  a  city  may  not  so  act  or  contract  as  to  deprive 
their  successors  of  the  unimpaired  exercise  of  the  legislative  or  gov- 
ernmental power  does  not  apply  to  the  exercise  of  the  business  or  pro- 
prietary powers  of  the  municipality,  such  as  the  power  to  contract  for 
waterworks,  but  in  the  exercise  of  9uch  power  the  city  is  governed  by 
the  same  rules  as  a  private  corporation  or  individual,  and  may  con- 
tract for  terms  longer  than  the  duration  of  the  terms  of  office  of  the 
members  of  its  legislative  body.10  An  obligation  to  renew  a  contract 
granted  for  the  statutory  term  is  not  imposed  on  a  city  by  a  provision 

'  4.  Kiehl   v.    South   Bend,   76   Fed.  L.R.A.(N.S.)  781. 

921,  44  U.  S.  App.  687,  22  C.  C.  A.  8.  Boise  Artesian  Hot,  etc..  Water 

618,  36  L.R.A.  228.  Co.  v.  Boise  City,  230  U;  S.  84,  33 

5.  Washington  County  Water  Co.  v.  S.  Ct.  997,  57  U.  S.  (L.  ed.)  1400. 
Hagerstown,  116  Md.  497-,  82  Atl.  9.  Westminister  Water  Co.  v.  West- 
826,  Ann.  Cas.  1913C  1022  and  note;  minister,  98  Md.  551,  56  Atl.  990,  103 
DuBois  Borough  v.  DuBois  City  Wa-  A.  S.  R.  424,  64  L.R.A.  630. 
terworks  Co.,  176  Pa.  St.  430,  35  Atl.  10.  Illinois  Trust,  etc.,  Bank  v.  Ar- 
248,  53  A.  S.  R.  678,  54  L.R.A.  92.  kansas  City,  76  Fed.  271,  40  U.  S. 

6.  Washington  County  Water  Co.  App.  257,  22  C.  C.  A.  171,  34  L.R.A. 
v  Hagerstown,  116  Md.  497,  82  Atl.  518;  Valparaiso  v.  Gardner,  97  Ind. 
826,  Ann.  Cas.  1913C  1022.  1,  49  Am.  Rep.  416. 

7.  Gadsden    v.    Mitchell,    145    Ala.  Note :  61  L.R.A.  69. 
137.  40  So.  557,  117  A.  S.  R.  20,  6 
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giving  it  the  option  to  purchase  the  plant  or  to  renew  the  contract,  for 
the  city  may  exercise  or  reject  either  option  at  its  will.11  As  an  agree- 
ment to  enter  into  an  agreement  upon  terms  to  be  afterwards  settled 
between  the  parties  cannot,  as  a  general  rule,  be  enforced,  specific  per- 
formance cannot  be  granted  of  a  provision  in  a  contract  for  water  sup- 
ply that,  upon  failure  of  the  city  to  purchase  the  plant  at  the  expira- 
tion of  twenty  years,  the  contract  shall  be  renewed  upon  such  terms 
as  are  mutually  agreed  upon  at  that  time,  though  the  only  terms  to  be 
agreed  upon  are  rates,  and  it  is  immaterial  that  rates  might  be  estab- 
lished by  the  public  service  commission.1*  The  court  may  reform  a 
contract  for  a  municipal  water  supply  because  of  a  mutual  "mistake 
of  the  parties  as  to  the  adequacy  of  the  stipulated  source  of  supply 
where  statutory  power  is  given,  on  a  bill  filed  by  any  citizen  to  make 
such  order  as  may  seem  just  and  equitable  for  the  correction  of  the 
alleged  impurity  or  deficiency  of  the  water  supply.1*  A  municipality 
has  the  right  to  treat  a  contract  with  a  waterworks  company  as  ter- 
minated by  the  latter's  breach  of  its  contract  obligation  to  furnish  a 
continuous  adequate  supply  of  wholesome  water,  and  to  invoke  the 
aid  of  a  court  of  equity  to  enforce  its  rescission,  since  the  remedy  at 
law  by  an  action  for  damages  is  wholly  inadequate.14  And  the  accept- 
ance by  a  municipality  and  its  people  of  improved  conditions  in  a 
waterworks  system,  resulting  from  complaints,  does  not  estop  the 
municipality  to  rescind  the  contract  with  the  waterworks  company  for 
a  breach  of  its  contract  obligation  to  furqish  an  adequate  supply  of 
wholesome  water,  unless  such  improved  conditions  result  in  the  con- 
tinuous maintenance  thereafter  of  such  a  supply.16  But  if  a  con- 
tract between  a  city  and  a  water  company  provides  that  the  water 
to  be  furnished  by  the  latter  to  the  former  shall  be  drawn  only  from 
certain  stipulated  land,  and  it  subsequently  develops,  owing  to  a  mu- 
tual mistake  of  the  parties,  that  there  is  not  sufficient  water  on  such 
lands  to  supply  the  borough,  this  is  not  alone  sufficient  to  justify  a 
cancellation  and  rescission  of  the  contract.16 

35.  Extent  of  Water  Company's  Obligations  under  Contract — A 
water  company  is  a  quasi  public  corporation,  that  enjoys  and  must 
exercise  its  opportunities  for  gain  subject  to  its  obligation  to  the  public 
to  supply  water  to  all  who  apply  therefor  and  tender  the  usual  rates, 

11.  Denver  v.  New  York  Trust  Co.,  316,  33  U.  S.  (L.  ed.)  573;  Columbus 
229  U.  S.  123,  33  S.  Ct.  657,  57  U.  S.  v.  Mercantile  Trust,  etc.,  Co.,  218  U. 
(L.  ed.)  1101.  S.  645, 31  S.  Ct.  105,  54  U.  S.  (L.  ed.) 

12.  Livingston  Waterworks  v.  Liv-  1193. 

ingston,   53   Mont.   1,  162   Pac.   381,  Note:  81  A.  S.  R.  478. 

L.R.A.1917D  1074  and  note.  15.  Columbus  v.   Mercantile  Trust, 

13.  Du  Bois  v.  Du  Bois  City  Water-  etc.,  Co.,  218  U.  8.  645,  31  S.  Ct.  105, 
works  Co.,  176  Pa,  St.  430,  35  Atl.  54  U.  S.  (L.  ed.)  1193. 

248,  53  A.  S.  R.  678,  34  L.R.A.  92.       16.  Du  Bois  v.  Du  Bois  City  Water- 

14.  Farmers'  Loan,  etc.,  Co.  v.  works  Co.,  176  Pa.  St.  430,  35  Atl. 
Galesburg,  133  TJ.  S.  156,  10  S.  Ct.   248,  53  A.  S.  R.  678,  34  L.R.A.  92. 
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and  this  obligation  is  an  implied  condition  of  the  grant  of  its  fran- 
chises.17 The  proper  discharge  of  this  public  duty  requires  not  only 
that  the  company  shall  provide  a  supply  of  water  and  establish  a  sys- 
tem for  its  distribution  to  meet  the  reasonable  needs  of  the  municipal 
community  as  it  existed  at  the  date  of  the  franchise,  but  it  is  under  the 
obligation  to  keep  in  view  the  prospective  and  probable  increase  in 
population  of  the  municipality  and  the  necessarily  increasing  demand 
for  a  water  supply  which  would  be  consequent  therefrom ;  to  antici- 
pate the  natural  growth  of  the  municipality  it  has  undertaken  to 
serve  as  a  whole  and  to  take  reasonable  measures  to  have  under  its  con- 
trol a  sufficient  supply  of  water  and  make  gradual  extensions  of  its  dis- 
tributive system  to  meet  the  reasonable  demands  for  water  by  the 
growing  community.18  And  a  company  to  which  is  granted  a  gen- 
eral franchise  to  furnish  water  to  a  municipality  cannot  limit  the 
territory  within  the  municipality  to  the  inhabitants  to  which  it  will 
supply  water.10  A  water  company  under  contract  with  a  city  to 
supply  water  must  satisfy  itself  as  to  the  sufficiency  and  quality  of  the 
source  of  supply,  and  maintain  adequate  storage  and  distributing 
instrumentalities  to  meet  conditions.  That  its  source  of  supply  is  at 
times  adequate  and  wholesome  is  not  enough.  •  The  wants  of  the  pub- 
lic must,  under  all  conditions,  be  supplied.  That  which  can  be  and 
should  be  foreseen  must  be  taken  into  account  by  a  private  contractor 
who  undertakes  so  vital  a  function  as  that  of  supplying  water  to  a 
growing  community,  and  the  continuing  character  of  a  water  com- 
pany's contract  obligation  to  furnish  an  adequate  supply  of  whole- 
some water  is  not  met  by  showing  that  such  a  supply  has  been  fur- 

17.  State    v.    Birmingham    Water-  works  Co.  v.  State,  46  Neb.  194,  64  N. 

Works  Co.,  164  Ala.  586,  51  So.  354,  W.  711,  50  A.  S.  R.  610,  30  L.R.A. 

137  A.  S.  R.  69,  20  Ann.  Cas.  951,  447;  Griffin  v.  Goldsboro  Water  Co., 

27  L.R.A.(N.S.)    674;  Niehaus  Bros.  122   N.    C.    206,    30    S.    E,   319,   41 

Co.  v.  Contra  Costa  Water  Co.,  159  L.B.A.     240;      Hauge*  .  v.     Albina 

Cal.   305,   113   Pae.   375,  36   L.R.A.  Light,    etc.,    Co.,    21    Ore.    411,    28 

(N.S.)  1045;  BothweU  v.  Consumers'  Pac.   244,   14  L.R.A.   424;   Poole  v. 

Co.,  13  Idaho  568,  92  Pac.  533,  24  Paris  Mountain  Water  Co.,  81  S.  C. 

L.R.A.(N.S.)  485;  Hatch  v.  Consum-  438,  62  S.  E.  874,  128  A.  S.  R.  923; 

er's  Co.,  17  Idaho  204,  104  Pae.  670,  Parmer  v.  Nashville,  127  Tenn.  509, 

40  L.R.A(N.S.)  263,  affirmed  224  U.  156  S.  W.  189,  45  L.R.A.(N.S.)  240. 

S.  148,  32  S.  Ct.  465,  56  U.  S.  (L.  ed.)  Notes:    61    L.R.A.    90;    47   L.R.A. 

703;.  Wagner  v.  Rock  Island,  146  111.  (N.S.)   655. 

139,  34  N.  E.  545,  21  L.R.A.  519 ;  And  see  supra,  par.  6. 

Chicago  v.  Northwestern  Mut.  L.  Ins.  18.  Lukrawka  v.  Spring  Valley  Wa- 

Co.,   218   111.   40,   75   N.    E.   803,    1  ter  Co.,  169  Cal.  318,  146  Pac.  640, 

L.R.A.(N.S.)  770;  Robbins  v.  Bangor  Ann.  Cas.  1916D  277.    And  see  supra, 

R.,  etc.,  Co.,  100  Me.  496,  62  Ati.  136,  par.  28  et  seq. 

1  L.R.A.(N.S.)    963;  In  re  Janvrin,  19,  Lukrawka  v.  Spring  Valley  Wa- 

174  Mass.  514,  55  N.  E.  381,  47  L.R.A.  ter  Co.,  169  Cal.  318,  146  Pac.  640, 

319 ;  State  v.  Butte  City  Water  Co.,  Ann.  Cas.  1916D  277 ;  Watauga  Water 

18  Mont.  199,  44  Pac.  966,  56  A.  S.  R.  Co.  v.  Wolfe,  99  Tenn.  429,  41  S.  W. 

674,  32  L.R.A.  697:  American  Water-  1060,  63  A.  S.  R.  84L 
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• 

nished  at  times,  or  that,  at  the  time  of  completion  of  the  works,  the 
company  was  able  to  carry  out  its  contract,  nor  is  nonperformance 
excused  by  the  occurrence  of  conditions  which  are  likely  to  happen  in 
a  climate  of  long,  dry  summers.80  Accordingly,  when  the  cause  for 
the  failure  of  a  supply  of  water  is  due  to  a  drought,  a  clause  relieving 
the  company  from  liability  for  failure  of  supply  due  to  unforeseen  or 
inevitable  accident  is  no  defense,  as  the  company  is  in  duty  bound  to 
provide  a  sufficient  source  of  supply  for  a  dry  season.1  A  city  will  be 
estopped  to  claim  a  failure  by  a  water  company  to  comply  with  its 
contract  where  it  has  for  many  years  recognized  and  accepted  the  sys- 
tem as  fully  complying  with  the  contract,*  and  a  city  cannot  by  a 
mere  ordinance  require  a  water  company  to  supply  water  otherwise 
than  is  provided  by  an  existing  contract  between  the  city  and  the 
company.8   • 

36.  Purposes  for  Which  Company  Must  Furnish  Water. — Where 
water  companies  are  required  by  their  charters  to  furnish  water  for 
domestic  uses  the  question  most  frequently  arising  is  whether  a  par- 
ticular use  comes  within  the  meaning  of  the  term.  •  The  term  "domes- 
tic" has  a  widely  varying  meaning,  and,  while  its  primary  significance 
relates  to  the  house  or  frome,  it  is  often  used  in  a  vastly  broader  sense, 
and  its  significance  must  always  be  determined  with  reference  to  the 
subject  matter  and  the  relation  in  which  it  appears.  It  is 
not  the  manner  of  the  use  and  its  purpose  which  are  the  determin- 
ing test.  .  If  it  is  to  be  used  for  the  necessities,  cleanliness,  health, 
comfort,  or  convenience  of  the  house  and  its  appurtenances  or 
of  the  household,  it  is  a  domestic  purpose.  And  it  can  make  no  dif- 
ference whether  it  be  a  private  home  or  a  hotel,  which  in  this 
sense  is  but  a  larger  household,  a  temporary  home  for  a  greater  num- 
ber of  people.  The  term  "domestic"  has  been  enlarging  as  the 
wants  and  the  needs  of  people  have  increased.  Drinking,  bath- 
ing, and  washing  must  at  first  have  marked  the  limit;  flushing  came 
with  bathrooms,  and  steam  and  hot  water  heating  and  lawn  sprink- 
ling are  also  of  a  later  date.  In  the  same  category  belongs  the  eleva- 
tor, which  is  made  to  do  another  kind  of  domestic  work.  Simply 
because  the  water  is  used  in  the  form  of  power  does  not  differentiate 
it    The  purpose  remains  the  same.4 

20.  Columbus  v.   Mercantile  Trust,   App.  165,  10  C.  C.  A.  653,  27  L.R.A. 

t'v0*'  S*  V*?\w'  31  S'  Ct  105'       *  Note:  81  A.  S.  B.  478. 

54  I.  &.  (L,.  ea.}  u»a.  4   Kimball  v.   North  East  Harbor 

1.  Capital  City  Water  Co  v.  State,  Wftter  ^  10?  Me  46?>  78  Afl>  g65> 

105  Ala.  406,  18  So.  62,  29  L.R.A.  32  L.R.A.(N.S.)  805  and  note.    As  to 

743.  the  meaning  of  the  term   "domestic 

2.  National     Waterworks     Co.     v.  purposes"  as  used  in  rate  schedules, 
Kansas  City,  62  Fed.  853,  27  U.  S.  see  infra,  par.  54. 
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37.  Power  of  City  to  Exclude  Itself  from  Competing  with  Water 
Company. — A  city  has  a  right  to  make  a  contract  excluding  itself  for 
a  definite  period  from  competition  with  a  waterworks  company  to 
which  it  grants  the  right  to  supply  water  in  the  city,  and  an  agree- 
ment of  this  kind  is  a  natural  incident  to  the  power  given  to  a  city 
by  its  charter  to  provide  a  sufficient  supply  of  water,  and  to  grant  the 
right  to  use  the  streets  of  the  city  for  the  purpose  of  laying  water  pipes 
to  any  persons  or  association  of  persons  for  a  stated  term.*  If  the  con- 
tract is  that  during  its  continuance  the  city  will  not  construct  and 
operate  a  system  of  waterworks  in  competition  with  that  of  the  com- 
pany, then  the  construction  and  operation  of  such  a  system  would 
work  an  impairment  of  the  obligation  of  its  agreement  in  contraven- 
tion of  the  United  States  constitution.*  The  inadequacy  of  the  supr 
ply  of  water,  which  renders  a  contract  by  a  city  with  a  water  company 
voidable,  does  not  justify  the  city  in  erecting  waterworks  of  its  own  in 

,  violation  of  the  express  terms  of  the  contract,  without  first  having  the 
contract  annulled.  And  an  injunction  against  the  building  of  water- 
works by  a  city  in  violation  of  a  contract  with  a  water  company  will 
not  be  denied  on  the  ground  of  a  complete  and  adequate  remedy  at 
law,  as  the  damage  by  the  breach  would  be  great,  and  perhaps  irrep- 
arable, and  exceedingly  difficult  of  ascertainment.7  But  notwith- 
standing the  fact  that  the  franchise  is  an  exclusive  one,  it  has  been  held 
that  the  city  may,  by  a  cross  bill  to  the  complaint  of  the  grantee  seek- 
ing an  injunction  to  prohibit  the  city  from  constructing  works  of  its 
own,  obtain  a  rescission  of  its  contract  and  a  dismissal  of  the  grantee's 
bill,  if  it  can  show  that  there  have  been  substantial  breaches  of  the 
contract  on  the  part  of  the  grantee  in  failing  to  supply  a  sufficient 
amount  of  pure  water.8  Where  the  city  has  power  to  grant  fran- 
chises, but  no  express  legislative  authority  to  grant  exclusive 
franchises,  the  city  is  not  precluded,  by  an  abortive  attempt  to  grant 
an  exclusive  franchise,  from  constructing  waterworks  of  its  own, 
and  competing  with  its  grantee  during  the  term  of  the  grant.9 

38.  Necessity  that  Contract  Specifically  Exclude  City  from  Compet- 
ing.— According  to  numerous  decisions  the  well  established  rule  which 
requires  grants  of  franchises  and  special  privileges  to  be  most  strongly 

5.  Walla  WaDa  v.  Walla  Walla  Wa-  denied,  231  U.  S.  735,  751,  34  S.  Ct. 
ter  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  43  815,  322,  58  U.  S.  (L.  ed.)  459,  466. 
U.    S.    (L.    ed.)    341;    Vicksburg    v.       Note:  L.R.A.1915C  447. 
Vicksburg  Waterworks  Co.,  202  U.  S.       7.  Walla  WaDa  v.  Walla  Walla  Wa- 
453,  26  S.  Ct.  660,  50  U.  S.  (L.  ed.)  ter  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  43 
1102,  6  Ann.  Cas.  253.  U.  S.  (L.  ed.)  341. 

6.  Walla  Walla  v.  Walla  Walla  Wa-  8.  Columbus  v.  Mercantile  Trust, 
ter  Co.,  172  U.  S.  1,  19  S.  Ct  77,  43  etc.,  Co.,  218  U.  S,  645,  31  S.  Ct.  105, 
U.  S.  (L.  ed.)  341;  Qlemrood  Springs  54  U.  S;  (L.  ed.)  1193. 

v.  Glenwood  Light,  etc.,  Co.,  202  Fed.       Note :  L.R. A.1915C  448. 
678,  121   C.   C.   A.  88,  L.RJL1915C       9.  Note:  L.R.A.1915C  446. 
438,   appeal   dismissed  and  certiorari 
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construed  in  favor  of  the  public,  and  that,  where  the  privilege  claimed 
is  doubtful,  nothing  is  to  be  taken  by  mere  implication  as  against 
public  rights,  applies  to  contracts  between  a  city  and  a  water  com- 
pany,10 and  unless  the  city  has  excluded  itself  in  plain  and  explicit 
terms  from  competition  with  the  waterworks  company  during  the 
period  of  the  contract,  it  cannot  be  held  to  have  done  so  by  mere 
implication.11  A  valid  contract,  whereby  a  city  grants  a  water- 
works company  in  plain  and  unmistakable  language  the  exclusive 
right  to  supply  water  in  the  city  for  a  definite  period,  must  be 
construed  as  excluding  the  city  itself  from  competing  with  the 
company  during  the  specified  period,18  but  it  is  generally  held  that 
the  mere  granting  of  a  franchise  or  the  making  of  a  contract  which 
does  not  purport  to  be  exclusive  does  not  exhaust  a  city's  power  to 
make  other  provisions  for  water.18  Thus  it  has  been  decided  that 
a  contract  in  which  it  is  expressly  stipulated  that  the  city  shall  not 
during  the  term  grant  a  like  franchise,  or  contract  with  any  other 
person  or  corporation  so  as  to  bring  in  competition,  is  not  an  exclu- 
sion of  the  city  itself,  so  that  it  is  not  precluded  from  establishing 
waterworks  of  its  own  without  first  taking  over  those  of  the  com- 
pany.14   So  it  has  been  held  that  the  obligation  of  an  agreement  by 

10.  Vicksburg  v.  Vicksburg  Water-  12.  Vicksburg  v.  Vicksburg  Water- 
works Co.,  202  U.  S.  453,  26  S.  Ct  works  Co.,  202  U.  S.  453,  26  S.  Ct. 
660,  50  U.  S.  (L.  ed.)  1102,  6  Ann.  660,  50  U.  S.  (L.  ed.)  1102,  6  Ann. 
Cas.  253.  Cas.  253. 

11.  Long  Island  Water-Supply  Co.  Note:  L.R.A.1915C  447. 

v.  Brooklyn,'  166  U.  S.  685,  17  S.  Ct.  13.  Bienville  Water-Supply  Co.  v. 
718,  41  U.  S.  (L.  ed.)  1165;  Bienville  Mobile,  175  U.  S.  109,  20  S.  Ct.  40. 
Water-Supply  Co.  v.  Mobile,  175  U.  44  U.  S.  (L.  ed.)  92;  Bienville  Water- 
S.  109,  20  S.  Ct.  40,  44  U.  S.  (L.  ed.)  Supply  Co.  v.  Mobile,  186  U.  S.  212, 
92;  Skaneateles  Waterworks  Co.  v.  22  S.  Ct.  820,  46  U.  S.  (L.  ed.)  1132; 
Skaneateles,  184  U.  S.  354,  22  S.  Ct.  Helena  Waterworks  Co.  v.  Helena, 
400,  46  U.  S.  (L.  ed.)  585;  Helena  195  U.  S.  383,  25  S.  Ct.  40,  49  U.  S. 
Waterworks  Co.  v.  Helena,  195  U.  S.  (L.  ed.)  245;  Knoxville  Water  Co.  v. 
383,  25  S.  Ct.  40,  49  U.  S.  (L.  ed.)  Knoxville,  200  U.  S.  22,  26  S,  Ct.  224, 
245;  Knoxville  Water  Co.  v.  Knox-  50  U.  S.  (L.  ed.)  353;  Meridian  v. 
ville,  200  U.  S.  22,  26  S.  Ct.  224,  50  Fanners'  Loan,  etc.,  Co.,  143  Fed.  67, 
U.  S.  (L.  ed.)  353;  Vicksburg  v.  74  C.  C.  A.  221,  6  Ann.  Cas.  599; 
Vicksburg  Waterworks  Co.,  202  U.  S.  Syracuse  Water  Co.  v.  Syracuse,  116 
453,  26  S.  Ct.  660,  50  U.  S.  (L.  ed.)  N.  Y.  167,  22  N.  E.  381,  5  L.R.A.  546; 
1102,  6  Ann.  Cas.  253;  Glenwood  Skaneateles  Waterworks  Co.  v.  Skane- 
Springs  v.  Glenwood  Light,  etc.,  Co.,  ateles,  161  N.  Y.  154,  55  N.  E.  562, 
202  Fed.  678,  121  C.  C.  A.  88,  L.KA.  46  L.R.A.  687,  affirmed  in  184  U.  S. 
1915C  438,  appeal  dismissed  and  cer-  354,  22  S.  Ct.  400,  46  U.  S.  (L.  ed.) 
tiorari  denied,  231  U.  S.  735,  751,  34  585;  North  Springs  Water  Co.  v. 
S.  Ct.  315,  322,  58  U.  S.  (L.  ed.)  Tacoma,  21  Wash.  517,  58  Pac.  773, 
459,    466;    Carlson    v.    Helena,    39  47  L.R.A.  214. 

Mont.  82,  102  Pae.  39,  17  Ann.  Cas.  Notes:  61  L.R.A.  38,  82;  L.R.A. 
1233.  1915C  444. 

Note :  61  L.R.A.  38,  82.  14.  Knoxville  Water  Co.  v.  Knox- 
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a  municipality  to  give  a  water  company  an  exclusive  franchise  for  a 
period  of  years  as  against  "any  other  person  or  corporation"  is  not 
impaired  by  the  municipal  establishment  of  its  own  independent 
system  of  waterworks,  under  subsequent  legislative  authority ; 15  and 
a  contract  which  gives  an  exclusive  right  to  furnish  to  the  town  at 
fixed  rates  all  the  water  it  shall  use  during  the  life  of  the  contract 
for  public  purposes,  such  as  the  extinguishment  of  fires,  the  flushing 
of  sewers,  and  tho  sprinkling  of  the  streets,  does  not  exclude  the  city 
from  the  construction  and  operation  of  waterworks  to  supply  its 
inhabitants  with  water.16  A  contract  which  merely  binds  the  com- 
pany to  maintain  a  certain  number  of  fire  hydrants,  for  which  the 
city  agrees  to  pay  a  specified  rental  for  a  term  of  years,  and  fixes  a 
maximum  price  beyond  which  the  company  agrees  it  will  not  charge 
for  water  furnished  for  domestic  use  during  the  term,  will  not  pre- 
clude the  city  from  erecting  waterworks  during  the  term,  and  compel 
ing  with  the  water  company.17 

39.  View  that  Contract  with  Company  to  Furnish  Full  Supply 
Excludes  City. — If,  by  granting  a  franchise  or  making  a  contract  for 
a  full  supply  of  water  for  itself  and  its  inhabitants,  a  municipality 
exhausts  its  whole  power  to  furnish  or  provide  a  water  supply,  clearly 
it  cannot  thereafter,  during  the  life  of  the  grant  or  contract,  make 
further  provision  for  supplying  itself  and  its  inhabitants  with  water 
by  constructing  waterworks  of  its  own.  But  if  the  contract  falls  short 
of  being  an- exercise  of  the  city's  full  power  to  furnish  or  provide 
water,  of  course,  the  city  may  exercise  its  power  by  constructing  works 
of  its  own.18  In  at  least  one  jurisdiction  the  doctrine  that  the  power  is 
exhausted  by  the  grant  has  been  adopted.1*  This  doctrine  is  based 
on  the  construction  of  the  statutes  of  that  state,  which  it  is  held  show 
an  intent  on  the  part  of  the  legislature  to  grant  to  a  city  the  right  and 
power  to  provide  for  a  supply  of  water  for  it  and  its  inhabitants  either 
by  granting  a  franchise  or  by  constructing  waterworks  of  its  own,  but 
that  these  powers  must  be  exercised  in  the  alternative,  and  not  con- 
currently. Hence,  when  it  has  granted  the  franchise,  and  thereby 
exhausted  its  power,  and  the  grantee  is  fulfilling  his  part  of  the  agree- 
ments, it  has  no  power  to  choose  to  exercise  the  other  alternative, 
except  in  the  manner  provided  by  the  statute,  which  was  by  legal 

ville,  200  U.  S.  22,  26  S.  Ct.  224,  50  735,  751,  34  S.  Ct  315,  322,  58  U.  S. 

U.  S.  (L.  ed.)  353.  (L.  ed.)  459,  466. 

Notes:  61  L.R.A.  82;  L.RA.1915C  17.  BienvUle  Water  Supply  Co.  v. 

446.  Mobile,  175  U.  S.  109,  20  S.  Ct.  40, 

15.  Knox  ville  Water  Co.  v.  Knox-  44  U.  S.  (L.  ed.)  92,  186  U.  S.  212,  22 
ville,  200  U.  S.  22,  26  S.  Ct  224,  50  S.  Ct.  820,  46  U.  S.  (L.  ed.)  1132. 

U.  S.  (L.  ed.)  353.  Note:  L.R.A.1915C  446. 

16.  Glenwood  Springs  v.  Glenwood  18.  Note:  L.R.A.1915C  439. 
Light,  etc.,  Co.,  202  Fed.  678,  121  C.  19.  Notes:    61   L.R.A.   38;   L.R.A. 
C.  A.  88,  L.R.A.1915C  438,  appeal  dis-  1915C  439. 

missed  and  certiorari  denied,  231  U.  S. 
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acquisition  of  the  grantee's  property  and  rights,20  and  this  construc- 
tion of  the  statute  is  applicable  where  the  position  of  the  parties  is 
reversed ;  that  is,  where  the  municipality  has  exhausted  its  statutory 
power  of  providing  water,  by  erecting  its  own  works,  either  directly  or 
by  means  of  a  corporation  in  which  it  is  a  stockholder,  it  cannot 
legally  grant  a  franchise  to  a  corporation  that  will  compete  with  it. 
But  where  there  were  no  contractual  relations,  express  or  implied, 
between  a  corporation  and  the  municipality,  it  has  been  held  that  a 
city  is  not  precluded  from  erecting  its  own  waterworks  and  competing 
with  the  corporation,  by  the  fact  that  the  latter  had  constructed  water- 
works before  the  incorporation  of  the  city,  had  laid  its  pipes  in  the 
streets,  and  was  continuing  to  supply  the  inhabitants  with  water.  In 
order  to  preclude  the  city  from  constructing  its  own  waterworks,  its 
contract  with  the  corporation  must  be  such  as  can  be  reasonably  held 
to  have  exhausted  its  power  to  supply  water  to  its  inhabitants ;  hence,  a 
contract  with  the  company  to  supply  the  municipality  with  water  for 
fire  protection  does  not  have  that  effect,  and  an  implied  contract  can- 
not arise  out  of  the  fact  that  the  company,  at  the  request  of  the  city, 
extended  its  lines  so  as  to  supply  more  inhabitants  than  it  was  previ- 
ously supplying,  without  any  contract  with  the  city  that  would  bind 
the  company  to  furnish  all  the  water  that  should  be  needed.1 

.  40.  Remedies  to  Compel  Water  Company  to  Furnish  Water. — While 
mandamus  does  not  lie  at  the  suit  of  an  individual  for  the  enforce- 
ment of  those  rights  which  he  holds  in  common  with-  the  public  at 
large,  it  does  lie  when  his  personal  and  particular  rights  have  been 
invaded  beyond  those  that  he  enjoys  as  a  part  of  the  public,  and  that 
are  common  to  everyone.2  Accordingly,  where  a  water  company 
is  under  a  contract  with  a  city  to  furnish  water  to  the  inhabit- 
ants thereof,  a  single  inhabitant  may  by  mandamus  compel  the 
company  to  furnish  him  with  water.  That  this  remedy  may  be 
resorted  to  is  due  to  the  public  character  of  the  water  company's 
franchises,  and  the  public  duty  it  is  under  to  supply  water  to  all 
who  pay  certain  rates  therefor.8     It  is  not  the  exclusive  remedy, 

20.  White  v.  Meadville,  177  Pa.  St.  L.R.A.(N.S.)  963;  State  v.  Butte  City 

643,  35  Atl.  695,  34  L.R.A.  567.  Water  Co.,  18  Mont.  199,  44  Pac.  966, 

Note :.  L.R.A.1915C  441.  56  A.  S.  R.  574  and  note,  32  L.R.A. 

1.  Note:  L.R.A.1915C  442,  444.  697;  Haugen  v.  Albina  Light,  etc.,  Co., 

2.  Robbms  v.  Bangor  R.,  etc.,  Co.,  21  Ore.  411,  28  Pac.  244,  14  L.  R.  A. 
100  Me.  496,  62  Atl.  136,  1  L.R.A.  424;  Poole  v.  Paris  Mountain  Water 
(N.S.)  963.  And  see  Mandamus,  vol.  Co.,  81  S.  C.  438,  62  S.  E.  874,  128 
18,  pp.  163,  325  et  seq.  A.  S.  R.  923;  Bourke  v.  Olcott  Water 

3.  Freeman  v.  Macon  Gas  Light,  Co.,  84  Vt.  121,  78  Atl.  715,  Ann.  Cas. 
etc.,  Co.,  126  Ga.  843.  56  S.  E.  61,  7  1912D  108,  33  L.R.A.(N.S.)  1015; 
L.R.A. (N.S.)  917;  Independent  School  McClaugherty  v.  Bluefield  Water- 
Dist.  v.  Le  Mara  City  Water,  etc.,  Co.,  works,  etc.,  Co.,  67  W.  Va.  285,  68 
131  la.  14,  107  N.  W.  944,  10  L.R.A.  S.  E.  28,  32  L.R.A.(N.S.)  229. 
(N.S.)  859;  Robbins  v.  Bangor  R.,  Notes:  81  A.  S.  R.  479;  61  L.R.A. 
etc,  Co.,  100  Me.  496.  62  Atl.  136,  1  "108. 
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however/  and  indeed,  circumstances  may  be  auch  that  the  remedy  by 
mandamus  is  entirely  inadequate  owing  to  the  delay  incident  to  that 
proceeding.  In  such  cases  the  courts  may  grant  a  preliminary  injunc- 
tion which  will  insure  a  supply  of  water  and  protect  both  parties:6 
Where  a  water  company  undertakes  by  contract  with  a  city  to  perform 
the  public  duty,  with  which  the  city  is  charged,  of  supplying  water  for 
fire  purposes,  the  water  company  cannot  arbitrarily  shut  off  the  water 
without  making  some  provision  to  protect  the  city  from  fire,  and  a 
court  of  equity  will  enjoin  such  act.  A  suit  for  such  an  injunction  is 
not  one  for  specific  performance,  strictly  speaking,  but  is  rather  to  en- 
force the  performance  of  a  public  duty.6  A  municipal  corporation  and 
the  inhabitants  of  its  territory  are,  in  law,  distinct,  separate  persons, 
and  the  corporation  is  not  the  mandatary  of  the  inhabitants  individu- 
ally for  entering  into  contracts  for  them  individually.  From  the  fact 
that  the  inhabitants  are  interested  that  the  obligations  of  contractors 
towards  the  municipal  corporation  should  be  faithfully  complied  with, 
or  from  the  fact  that  they,  as  taxpayers,  contribute  the  .money  with 
which  the  payments  under  the  contracts  of  the  municipality  have  to 
be  made,  it  does  not  follow  that  the  inhabitants  are  principals  in  the 
contracts  entered  into  by  the  corporation,  and  as  such  have  a  right  of 
action  thereon,7  and  so  an  agreement  of  a  waterworks  contractor  to 
lease  fire  hydrants  and  furnish  water  to  the  city  for  the  use  of  its  fire 
department  is  an  engagement  in  favor  of  the  city,  and  not  in  favor  of 
the  inhabitants  individually,  and  an  inhabitant  cannot  enforce  it.8 

Liability  for  Loss  or  Injury  Caused  by  Failure  to  Supply 

41.  In  General. — A  water  company  under  a  contract  to  supply 
water  to  a  consumer  is  liable  for  damages  resulting  from  its  failure  to 
perform  its  contract.0    So  a  municipal  corporation  is  liable  in  dain- 

4.  Bourke  v.  Olcott  Water  Co.,  84  Municipal  Corporations,  vol.  19,  p. 
Vt.  121,  78  Atl.  715,  Ann.  Cas.  1912D   1168  et  seq. 

108,  33  L.R.A.(N.S.)   1015.  8.  State    v.     Birmingham     Water- 

5.  Bienville  Water  Supply  Co.  v.  works  Co.,  185  Ala.  388,  64  So.  23, 
Mobile,  112  Ala.  260,  20  So.  742,  57  Ann.  Cas.  1916B  166;  Allen,  etc., 
A.  S.  R.  28,  33  L.R.A.  59;  Bourke  v.  Mfg.  Co.  v.  Shreveport  Waterworks 
Olcott  Water  Co.,  84  Vt.  121,  78  Atl.  Co.,  113  La.  1091,  37  So.  980,  104 
715,  Ann.  Cas.  1912D  108,  33  L.R.A.  A.  S. '  R.  525,  2  Ann.  Cas.  471,  68 
(N.S.)  1015.  LJUl.  650. 

Note:  81  A,  S.  R.  479.  9.  Jones  House  'Furnishing  Co.  v. 

6.  Bienville  Water  Supply  Co.  v.  Arkansas  Water  Power  Co.,  112  Ark. 
Mobile,  112  Ala.  260,  20  So.  742,  57  425,  166  S.  W.  557,  52  L.R.A. (N.S.) 
A.  S.  R.  28,  33  L.R.A.  59.  402  and  note;   Stock  v.  Boston,  149 

Notes:  81  A.  S.  R.  478;  61  L.R.A.  Mass.  410,  21  N.  E.  871,  14  A.  S.  R. 

74.  430;   Merrimae  River   Sav.   Bank  v. 

7.  Allen,  etc.,  Mfg.  Co.  v.  Shreve-  Lowell,  152  Mass.  556,  26  N.  E.  97, 
port  Waterworks  Co.,  113  La.  1091,  10  L.R.A.  122;  Watson  v.  Needham, 
37  So.  980,  104  A.  S.  R.  525,  2  Ann.  161  Mass.  404,  37  N.  E.  204,  24  L.R.A. 
Cas.  471,  68  L.R.A.  650.     And  see  287;  Middlesex  Water  Co.  v.  Knapp- 
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ages  for  breach  of  its  contract  to  furnish  one  of  its  inhabitants  water 
from  a  system  constructed  for  that  purpose.10  And  if  the  contract  is 
absolute  in  its  terms  it  is  immaterial,  so  far  as  the  company's  liability 
is  concerned,  that  it  was  not  negligent.11  The  adoption  of  a  plan  for 
supplying  water  to  a  city,  or  a  given  section  of  it,  involves  the  exer- 
cise of  a  delegated  governmental  power;  and  an  error  of  judgment 
with  respect  to  the  efficiency  and  adequacy  of  such  system  is  not  in 
the  first  instance  reviewable  by  the  courts.  And  it  has  accordingly 
been  held  that  a  municipal  corporation  is  not  liable  for  the  incon- 
venience suffered  by  residents  of  a  newly  opened  tract  by  the  fact  that 
mains  laid  to  supply  water  to  them  prove  to  be  inadequate,  since  it 
results  from  a  mere  error  of  judgment,  if  the  defect  is  remedied  when 
the  municipality  receives  notice  of  it.  But  after  the  work  has  been 
completed,  and  experience  has  demonstrated  that  the  system  is  inad- 
equate and  inefficient  to  meet  requirements,  or  to  effect  the  objects 
for  which  it  was  intended,  there  can  be  no  reason  to  exempt  the 
municipality  from  damage  suffered  by  an  individual  from  its  con- 
tinued use.12  A  municipal  corporation  is  liable  in  damages  for 
shutting  off  the  water  supply  from  a  consumer  because  of  his  refusal 
to  pay  full  rates  when  the  corporation  fails  to  furnish  him  with  a  full 
supply.18  But  since  liability  for  tort  is  predicated  upon  the  view  that 
the  tortfeasor  must  be  held  liable  for  the  natural  consequences  that 
will  probably  result  from  his  wrongful  act,  a  water  company  does  not 
render  itself  liable  to  a  consumer  by  turning  off  the  water  supply  tem- 
porarily without  notice  to  the  consumer,  for  damages  arising  from  the 
explosion  of  a  hot  water  heater,  where  the  company  had  no  notice  that 
the  device  had  been  installed  by  the  consumer.14  A  water  company 
operating  under  a  franchise  obligating  it  to  furnish  water  to  the 
residents  of  a  city  becomes  liable  as  a  public  service  corporation  for 
its  wrongful  act  in  cutting  off  the  supply  of  water  which  it  is  under 
obligation  to  furnish  to  one  of  its  patrons  as  a  member  of  the  public  at 
large,  for  it  has  an  express  statutory  duty  to  perform  which  it  owes  to 
every  private  consumer  of  water,  independently  of  any  contract  duty 
it  owes  to  the  municipality  itself,  and  for  a  breach  of  this  statutory 
duty  the  company  could  be  liable  in  tort  by  the  aggrieved  mem- 
ber of  the  public,  though  he  was  no  party  to  the  contract  between  the 

rnann  Whiting  Co..  64  N.  J.  L.  240,  49  L.R.A.  572. 

45  Atl.  692,  81  A!  8.  R.  467  and  note,  Note :  20  Ann.  Gas.  1294. 

49  L.R.A.  572.  12.  Stansbury  v.  Richmond,  116  Va. 

Notes:    42    L.R.A.(N.S.)    287;    20  205,  81  S.  E.  26,  51  L.R.A. (N.S.)  984. 

Ann.  Cas.  1294,  1296.  13.  Woodward   v.    Iivermore   Falls 

10.  Woodward  v.  Livermore  Falls  Water  Dist.,  116  Me.  86,  100  Atl.  317, 
Water  Dist.,  116  Me.  86,  100  Atl.  317,  L.R.A.1917D  278. 

L.R.A.1917D  278.  14.  Brame  v.   Light,   etc.,   Co.,   95 

11.  Middlesex  Water  Co.  v.  Knapp-  Miss.  26,  48  So.  728,  20  Ann.  Cas. 
man  Whiting  Co.,  64  N.  J.  L.  240,  45  1293  and  note,  21  L.R,A.(N.S.)  468 
Atl.  692,  81  A.  S.  R.  467  and  note,  and  note. 
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city  and  the  water  company.15  The  fact  that  the  city  or  company  had 
a  contract  with  a  consumer  to  supply  him  with  water  does  not  take 
away  his  right  to  sue  in  tort,  even  if  the  rule  of  damages  is  the  same 
as  in  an  action  upon  the  contract.  A  mere  breach  of  contract  cannot 
be  sued  on  as  a  tort;  but  for  tortious  acts,  independent  of  the  contract, 
a  man  may  be  sued  in  tort,  though  one  of  the  consequences  is  a 
breach  of  his  contract.1*  The  measure  of  damages  where  a  water  com- 
pany has  failed  to  furnish  a  consumer  with  water,  thereby  com- 
mitting a  breach  of  its  contract,  is  not  limited  to  the  value  of  the  water 
which  should  have  been  furnished  under  the  contract,  but  the  con- 
sumer is  entitled  to  full  indemnity  for  the  loss  resulting  from  the 
breach.  And  full  indemnity  includes  compensation  for  the  trouble, 
annoyance,  and  inconvenience  suffered  by  the  consumer  on  account 
of  being  deprived  of  water,  an  article  necessary  for  many  domestic 
purposes.17  But  it  has  been  held  that  where  the  failure  of  supply  was 
due  to  freezing  of  pipes  caused  by  the  negligence  of  the  city,  recovery 
would  be  limited  to  the  water  rent  paid  while  deprived  of  the  use  of 
the  water,  and  could  not  include  damages  for  being  deprived  of  the 
water,  or  for  loss  of  tenants  leaving  on  account  of  the  failure  of  the 
supply.18 

42.  Liability  for  Damage  Caused  by  Fire  Generally. — If  a  water 
company  makes  an  absolute  contract  to  supply  a  consumer  with  water 
under  a  pressure  sufficient  for  fire  purposes  for  use  in  the  prevention 
and  extinguishment  of  fires  in  his  building,  failure  for  any  cause 
whatever  to  fulfil  such  contract  renders  the  company  liable  for  dam- 
ages arising  therefrom.19  But  where  the  company  expressly  stip- 
ulates that  it  shall  not  be  liable  under  any  circumstances  for  a 
deficiency  or  failure  in  the  supply  of  water,  whether  occasioned  by 
shutting  off  water  to  make  repairs  or  connections,  or  for  any  cause 
whatsoever,  it  is  not  liable  for  a  loss  by  fire  due  to  a  failure  in  the  sup- 
ply.20 Permission  to  a  property  owner  to  erect  on  his  premises  a 
hydrant  or  fire  plug  to  be  supplied  by  a  water  company  for  such 
amount  as  may  be  agreed  upon  by  the  parties  does  not  obligate  the 
water  company,  on  the  theory  of  express  contract,  to  furnish  water  for 

15.  Freeman  v.  Maeon  Gas  Light,   84  N.  J.  L.  611,  87  Atl.  140,  46  L.R.A. 
etc.,   Co.,  126  Ga.  843,  56  S.  E.  61,    (N.S.)  966. 

7  L.R.A.(N.S.)  917.  Notes:    61    L.R.A.    98;    52    L.R.A. 

16.  Stock  v.  Boston,  149  Mass.  410,    (N.S.)  403;  20  Ann.  Cas.  1295. 

21  N.  E.  871, 14  A.  S.  R.  430.  20.  Jones  House  Furnishing  Co.  v. 

Note:  20  Ann.  Cas.  1296.  Arkansas  Water.  Co.,   112  Ark.   425, 

17.  Note;  20  Ann.  Cas.  1295.  166  S.  W.  557,  52  L.R.A.(N.S.)  402; 

18.  Smith   v.   Philadelphia,   81   Pa.  Baum  v.  Somerville  Water  Co.,  84  N. 
St.  38,  22  Am.  Rep.  731.  J.  L.  611,  87  Atl.  140,  46  L.R.A.(N.S.) 

19.  Middlesex  Water  Co.  v.  Knapp-  966. 

mann  Whiting  Co.,  64  N.  J.  L.  240,       Notes:    52    L.R.A.(N.S.)    402;    20 
45  Atl.  692,  81  A.  S.  R.  467,  49  L.R.A.   Ann.  Cas.  1295-^6. 
572;  Bnum  v.  Somerville  Water  Co., 
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the  extinguishment  of  fires.1  Under  the  well  settled  rule  that  the 
damages  recoverable  for  a  breach  of  contract  are  such  as  may  reason- 
ably be  supposed  to  have  been  within  the  contemplation  of  the  parties 
at  the  time  of  the  making  of  the  contract,  as  the  probable  result  of  a 
breach,2  where  a  contract  calls  for  the  continuance  of  an  instituted 
water  service  for  the  purpose  of  extinguishing  fires,  loss  by  fire  as  the 
consequence  of  a  breach  may  reasonably  be  supposed  to  have  been 
within  the  contemplation  of  the  parties,  in  view  of  the  fact  that  water 
may  be  supplied  in  such  quantity  and  manner  as  usually  to 
extinguish  a  fire  before  serious  damage  is  done,  when  promptly  and 
efficiently  used.*  But  no  liability  exists  for  the  breach  of  a  contract 
simply  to  furnish  water  for  no  particular  designated  purpose,  or  for 
designated  purposes  not  including  the  extinguishment  of  fires,  even 
though  it  might  be  that,  if  there  had  been  no  breach,  the  fire  would 
have  been  extinguished  in  its  incipiency  by  the  water  furnished,  and 
such  breach  therefore  would  have  been  indirectly  and  remotely  the 
cause  of  the  loss.  The  law  of  damages  does  not  concern  itself  with 
such  remote  causes.4 

43.  View  that  Citizen  Cannot  Recover  on  Contract  between  Com- 
pany and  City. — The  weight  of  authority  is  to  the  effect  that  a  private 
citizen  cannot  -maintain  an  action  against  a  waterworks  company  to 
recover  damages  for  losses  by  fire  sustained  by  him  in  consequence  of 
the  failure  of  the  company  to  perform  its  contract  with  the  municipal- 
ity to  furnish  a  supply*  of  water  for  the  extinguishment  of  fires,  as 
there  is  a  want  of  privity  between  the  citizen  and  the  company  whiclj 
prevents  him  from  suing  for  breach  of  the  contract.*    Some  courts 

• 

1.  Niehans  Bros.  Co.  v.  Contra  Costa  Water  Co.,  112  Ark.  425,  166  S.  W. 
Water  Co.,  159  Cal.  305, 113  Pac.  375,  557/  52  L.R.A.(N.S.)  402  and  note; 
30  L.R.A.  (N.S.)  1045.  Ukiah  City  v.  Ukiah  Water,  etc.,  Co., 

2.  See  Damages,  vol.  8,  p.  455.  142  Cal.  173,  75  Pac.  773,  100  A.  S. 

3.  Hunt  Bros.  Co.  v.  San  Lorenzo  R.  107  and  note,  64  L.R.A.  231;  Nick- 
Water  Co.,  150  Cal.  51,  87  Pac.  1093,  erson  v.  Bridgeport  Hydraulic  Co.,  46 
7  L.R.A.(N.S.)  913.  Conn.  24,  33  Am.  Rep.  1;  Fowler  v. 

4.  Hunt  Bros.  Co.  v.  San  Lorenzo  Athens  City  Waterworks  Co.,  83  Ga. 
Water  Co.,  150  Cal.  51,  87  Pac.  1093,  219,  9  S.  E.  673,  20  A.  S.  R.  313  and 
7  L.R.A.  (N.S.)   913.  note;  Bush  v.  Artesian  Hot,  etc.,  Wa- 

Noto:  81  A.  S.  R.  478.  ter  Co.,  4  Idaho  618,  43  Pac.  69,  95 

5.  German  Alliance  Ins.  Co.  v.  Home  A.  S.  R.  161;  Fitch  v.  Seymour  Water 
Water  Supplv  Co.,  226  TJ.  S.  220,  33  Co.,  139  Ind.  214,  37  N.  E.  982,  47 
S.  Ct.  32,  57  U.  S.  (L.  ed.)  195,  42  A.  S.  R.  258;  Davis  v.  Clinton  Water- 
L.R.A.(N.S.)  1000,  affirming  174  Fed.  works  Co.,  54  la.  59,  6  N.  W.  126.  37 
764,  99  C.  C.  A.  258,  42  L.R.A.(N.S.)  Am.  Rep.  185;  Becker  v.  Keokuk  Wa- 
100.");  Lovejov  v.  Bessemer  Water-  terworks,  79  la.  419,  44  N.  W.  694,  18 
works  Co.,  146  Ala.  374,  41  So.  76,  9  A.  S.  R.  377;  Mott  v.  Cherry  vale  Wa- 
Ann.  Cas.  1068  and  note,  6  L.R.A.  ter,  etc.,  Co.,  48  Kan.  12,  28  Pac.  989, 
(N.S.)  429;  Collier  v.  Newport  Water,  30  A.  S.  B.  267  and  note,  15  L.R.A. 
etc.,  Co.,  100  Ark.  47,  139  S.  W.  635,  375;  Allen,  etc.,  Mfg.  Co.  v.  Shreve- 
Ann.  Cas.  1913D  458  and  note;  Jones  port  Waterworks  Co.,  113  La.  1091,  37 
House   Furnishing   Co.   v.    Arkansaw  So.  980,  104  A.   S.   R.  525,  2  Aon. 
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base  the  rule  as  to  the  nonliability  of  the  water  company  on  the  view 
that  the  company  is  a  mere  agent  of  the  municipality,  and  as  the 
•municipality  is  not  liable  its  agent  is  not.0  The  fact  that  the  contract 
with  the  city  binds  the  water  company  to  pay  all  damages  that  may 
accrue  to  any  citizen  of  the  city  by  reason  of  a  failure  on  the  part  of 
such  company  to  furnish  a  sufficient  amount  of  water  to  extinguish 
fires  does  not  entitle  a  citizen  sustaining  a  fire  loss  by  reason  of  such  a 
failure  to  maintain  an  action  against  the  water  company.7  Indeed,  it 
has  been  held  that  a  city  cannot,  unless  expressly  authorized  by  stat- 
ute, make  a  contract  to  indemnify  private  citizens  for  fire  losses  result- 
ing from  an  inadequate  supply  of  water,  and  therefore  cannot  make 
such  a  contract  as  would  be  binding  on  another.8  However,  there  is 
authority  for  the  rule  that  a  municipality  may  contract  with  a  water 
company  that  the  company  will  be  liable  to  the  inhabitants,  as  indi- 
viduals, for  fire  losses  due  to  the  water  company's  neglect  to  keep  an 
adequate  water  supply,  and  that  the  individual  may  sue  on  such  a 
contract.9  The  fact  that  the  injured  citizen  is  a  taxpayer  who  pays  a 
special  tax  for  the  purpose  of  paying  the  water  company  for  supply- 
ing the  city  with  water  for  fire  protection  does  not  create  any  privity 
of  interest  between  the  taxpayer  and  the  water  company,  giving  him 
the  right  to  sue.10 

Cas.   471  and   note,  68  L.R.A.   650;  97;  1  L.R.A.(N.S.)  958;  2  Ann.  Cas. 

Hone  v.  Presque  Isle  Water  Co.,  104  479. 

Me.  217,  71  Atl.  769,  21  L.R.A.(N.S.)       6.  Thompson  v.  Springfield  Water 

1021 ;  Howsmon  v.  Trenton  Water  Co.,  Co.,  215  Pa.  St.  275,  64  Atl.  521,  7 

119  Mo.  304,  24  S.-W.  784,  41  A.  S.  Ann.  Cas.  473. 

R.  634,  23  L.R.A  146;  Eaton  v.  Fair-       7.  Vanborn  v.  Des  Moines,  63  la. 

burv  Waterworks  Co.,  37  Neb.  546,  56  447,  19  N.  W.  293,  50  Am.  Rep.  750 ; 

N.  W.  201,  40  A.  S.  R.  510  and  note,  Mott  v.  Cherryvaie  Water,  etc.,  Co., 

21  L.R.A.  653;  Ferris  v.  Carson  Water  4S  Kan.  12,  28  Pac.  989,  30  A.  S.  R. 

Co.,  16  Nev.  44,  40  Am.  Rep.  485;  267, 15  L.R.A.  375;  Howsmon  v.  Tren- 

Hall  v.  Passaic  Water  Co.,  83  N.  J.  L.  ton  Water  Co.,  119  Mo.  304,  24  S.  W. 

771,  85  Atl.  349,  43  L.R.A. (N.S.)  750;  784,  41  A.  S.  R.  654,  23  L.R.A.  146. 
Blunk  v.  Dennison  Water  Supply  Co..       Notes:  81  A.  S.  R.  482;  2  Ann.  Cas. 

71  Ohio  St.  250,  73  N.  E.  210,  2  Ann.  480. 

Cas.  852;   Lutz  v.  Tahlequah  Water       8.  Becker  v.   Keokuk  Waterworks, 

Co.,  29  Okla.  171,  118  Pac.  128,  36  79  la.  419,  44  N.  W.  694,  18  A.  S.  R. 

L.R.A.(N.S.)      568;      Thompson      v.  377;  Mott  v.  Cherryvaie  Water,  etc., 

Springfield  Water  Co.,  215  Pa.  St.  275,  Co.,  48  Kan.  12,  28  Pac.  989,  30  A. 

64  Atl.  521,  7  Ann.  Cas.  473  and  note;  S.  R.  267,  15  L.R.A.  375;  Howsmon 

Ancrum  v.  Camden  Water,  etc.,  Co.,  v.  Trenton  Water  Co.,  119  Mo.  304,  24 

82  S.  C.  284,  64  S.  E.  151,  21  L.R.A.  S.  W.  784,  41  A.  S.  R.  654,  23  L.R.A. 

(N.S.)  1029;  House  v.  Houston  Wa-  146. 

terworks  Co.,  88  Tex.  233,  31  S.  W.       Notes:  81  A.  S.  R.  482;  2  Ann,  Cas. 

179,  28  L.R.A.  532;  Britton  v.  Green  480. 

Bay,  etc.,  Waterworks  Co.,  81  Wis.  48,       9.  Ancrum  v.  Camden  Water,  etc., 

51 N.  W.  84,29  A.  S.  R.  856;Belanger  Co.*  82  S.  C.  284,  64  S.  E.  151,  21 

v.  Montreal  Water,  etc.,  Co.,  50  Can.  L.R.A.(N.S.)  1029. 
Sup.  Ct.  356,  Ann.  Cas.  1915B  203.  Note :  Ann.  Cas.  1913D  461. 

Notes:  81  A.  S.  R.  481;  61  LX.A.       10.  Bceker  v.  Keokuk  Waterworks, 
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44.  View  that  Citizen  May  Recover. — While  the  generally  accepted 
view  is  as  stated  in  the  preceding  paragraph  a  few  courts  have  held 
that  a  water  company  is  liable  to  a  private  citizen  for  damages  arising 
out  of  its  failure  to  supply  water  sufficient  for  fire  protection  in  accord- 
ance with  its  contract  with  the  municipality.11  This  view  is  based  on 
the  general  rule  that  one  not  a  party  or  privy  to  a  contract,  but  who 
is  the  beneficiary  thereof,  is  entitled  to  maintain  an  action  for  its 
breach.19  It  is  not  true,  however,  that  the  principle  can  be  main- 
tained to  the  full  extent  and  in  the  unqualified  terms  stated,  and  the 
rule  is  not  so  far  extended  as  to  give  -to  a  third  person,  who  is  only 
indirectly  and  incidentally  benefited  by  the  contract,  the  right  to  sue 
upon  it,  but  in  the  cases  where  an  action  has  been  sustained,  when 
instituted  by  a  third  person  upon  a  contract  for  his  benefit,  there  has 
been  a  debt  or  duty  owing  by  the  promisee  to  the  person  claiming  the 
right  to  sue  upon  the  promise,  and  if  a  city  is  under  no  obligation  to 
furnish  water  for  the  extinguishment  of  fires,  a  contract  by  it  with  a 
water  company  to  that  end  ought  not  to  be  enforceable  at  the  instance 
of  a  citizen.1* 

45.  Liability  ex  Delicto  for  Negligence  in  Failing  to  Supply  Water 
to  Extinguish  Fires. — In  jurisdictions  holding  that  a  water  company  is 
not  liable  to  a  citizen  on  its  contract  with  the  city  for  failure  to  suppl3r 
water,  it  is  also  usually  held  that  the  water  company  is  not  liable  ex 
delicto  for  its  negligence  in  failing  to  supply  water  according  to  the 
terms  of  a  contract  with  the  municipality  binding  it  to  supply  water 
for  fire  extinguishment.  In  supplying  water  for  the  extihguishftient  of 
fires,  it  is  held  that  the  water  company  acts  as  the  agent  of  the  munic- 
ipality in  the  performance  of  a  governmental  duty,  and  hence  is  not 

79  la.  419,  44  N.  W.  694,  18  A.  S.  R.  Notes:  81  A.  S.  R.  483;  61  L.R.A. 

377;  Becker  v.  Keokuk  Waterworks,  96;    21   L.R.A.(N.S.)    1022;   2    Ann. 

79  la.  419,  44  N.  W.  694,  18  A.  S.  R.  Cas.  480;  Ann.  Cas.  19l?D  461. 

377;  Hone  v.  Presqoe  Isle  Water  Co.,  12.  Woodbury    v.    Tampa    Watei- 

104  Me.  217,  71  Atl.  769.  21  L.R.A.  works  Co.,  57  Fla.  243,  49  So.  556.  2i 

(N.S.)    1021  and  note;   Howsmon  v.  L.R.A.(N.S.)   1034;  Paducah  Lumber 

Trenton  Water  Co.,  119  Mo.  304,  24  Co.  v.  Paducah  Water  Supply  Co.,  8U 

S.  W.  784,  41  A.  S.  R.  654,  23  L.R.A.  Ky.  340,  12  S.  W.  554,  13  S.  W.  249. 

146;  Eaton  v.  Fairbury  Waterworks  25  A.  S.  R.  536,  7  L.R.A.  77;  Gorrell 

?a,o  I>^e,bA  o16V^  AN,J£  201'  *°  *•  Greensboro  Water  Supply  Co.,  124 

xtS;    *  *}  \    o  »    a*\    «  a       ^        N-  c-  328>  32  S.  E.  720,  70  A.  S.  U. 
Notes:  81  A.  S.  R.  481;  2  Ann  Cas.   598>  46  LR  A  513     And  gee  g^^^ 

11    Woodburv    v     Tamna    Water-   CoNTRAC*8>  vo1-  6>  P-  882  et  s*!- 
woAs  ST^W^  So?21       »  ^ejoy    t     Bremer    Water- 

L.R.A.(N.S.)   1034;  Paducah  Lumber  Y^^l&^j^S^^1** 

Co.  v.  Paducah  Water  Supply  Co.,  89  *?*•  Cas-  10™,  ?  L.BjMN.8.)  429; 

Ky.  340,  12  S.  W.  554,  13  S.  W.  249,  Howsmon  v.  Trenton  Water  Co.,  119 

25  A.  S.  R  536,  7  L.R.A.  77;  Gorrell  Mo.  304,  24  8.  W.  784,  41  A.  S.  R. 

v.  Greensboro  Water  Supply  Co.,  124  654,  23  L.R.A.  146. 
N.  C.  328,  32  S.  E.  720,  70  A.  8.  R.       Notes:  81  A.  8.  R.  481;  61  LJUL 

598,  46  L.R.A.  513.  96  ;•  Ann.  Cas.  1913D  46L 
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liable  for  its  negligence.14  Other  courts  base  their  holding  on  the 
ground  that  a  water  company's  breach  of  a  contract  is  a  mere  omission 
or  nonfeasance,  which  is  no  tort,  direct  or  indirect,  to  the  private 
property  of  an  individual,16  and  for  the  reason  that  the  contract 
between  the  company  and  the  municipality  imposes  no  legal  public 
duty  upon  the  company  to  furnish  water  for  the  purpose  of 
extinguishing  fires  on  the  premises  of  private  citizens.10  In  some 
jurisdictions  it  is  the  rule  that  a  water  company  under  a  contract  to 
furnish  water  for  municipal  purposes  has  assumed  a  public  duty  to 
furnish  water  according  to  the  terms  of  its  contract,  and  that  for  the 
negligent  failure  of  the  company  to  supply  water  to  the  fire  depart- 
ment, resulting  in  the  destruction  by  fire  of  property  belonging  to  a 
private  citizen,  the  water  company  is  liable  in  a  tort  action  brought  by 
the  person  suffering  the  loss.17  Under  this  view,  while  there  would  be 
no  liability  in  tort  for  a  total  failure  on  the  part  of  a  water  company 
to  construct  its  plant,  still  if  the  company  proceeds  under  its  contract, 
constructs  and  operates  its  plant,  it  enters  upon  a  public  calling;  it 
invites  the  citizens,  and  if  they  avail  themselves  of  its  conveniences 
and  omit  making  other  and  personal  arrangements  for  a  supply  of 
water,  then  the  company  owes  a  duty  to  them  in  the  discharge  of  its 
public  calling,  and  a  neglect  by  it  in  the  discharge  of  the  obligations 
imposed  by  its  charter,  or  by  contract  with  the  city,  may  be  regarded 
as  a  breach  of  absolute  duty,  and  recovery  may  be  had  in  tort  for 
negligence  in  the  discharge  of  such  duty  to  the  public.18 

46.  Liability  of  Water  Company  to  Municipality. — It  is  always 
open  to  the  parties  expressly  to  enter  into  contracts  whereby  water 

14.  Fowler  v.  Athens  City  Water-  219,  9  S.  E.  673,  20  A.  S.  R.  313; 

works  Co.,  83  Ga.  219,  9  S.  E.  673,  Fitch  v.  Seymour  Water  Co.,  139  Ind. 

20  A.  S.  R.  313;  Fitch  v.  Seymour  214,  37  N.  E.  982,  47  A.  S.  R.  258. 
Water  Co.,  139  Ind.  214,  37  N.  E.  982,  .Notes:  81  A.  S.  R.  481;  2  Ann.  Cas. 
47  A.  S.  R.  258 ;  Hone  v.  Presque  Isle  479. 

Water  Co.,  104  Me.  217,  71  Atl.  769,  16.  Fitch  v.  Seymour  Water  Co.,  139 

21  L.RA..(N.S.)  1021  and  note;  Mil-  Ind.  214,  37  N.  E.  982,  47  A.  S.  R. 
ford  v.  Bangor  Ry.,  etc.,  Co.,  106  Me.  258 ;  Allen,  etc.,  Mfg.  Co.  v.  Shreve- 
316,  -76  Atl.  696,  20  Ann.  Cas.  622,  30  port  Waterworks  Co.,  113  La.  1091, 
L.RA.(N.S.)  526;  House  v.  Houston  37  So.  980,  104  A.  S.  R.  525,  2  Ann. 
Waterworks  Co.,  88  Tex.  233, 31  S.  W.  Cas.  471  and  note,  68  L.R.A.  650. 
179,  28  L.R.A.  532;  Britton  v.  Green  Note:  7  Ann.  Cas.  475. 

Bay,  etc.,  Waterworks  Co.,  81  Wis.  48,  17.  Mugge  v.  Tampa  Waterworks 
51  N.  W.  84,  29  A.  S.  R.  856;  Belanger  Co.,  52  Fla.  371,  42  So.  81,  120  A..S. 
v.  Montreal  Water,  etc.,  Co.,  50  Can.  R.  207,  6  L.RA.(N.S.)  1171;  Wood- 
Sup.  Ct  356,  Ann.  Cas.  1915B  203.      bury  v.  Tampa  Waterworks  Co.  57  Fla. 

Notes:  81  A.  S.  R.  481;  2  Ann.  Cas,  249,  49  So.  556,  21  L.R.A.(N.S.)  1037. 
479;  9  Ann.  Cas.  1070.  Note:  9  Ann.  Cas.  1071. 

16.  German    Alliance    Ins.    Co.   v.      18.  Guardian  Trust,  etc.,  Co.  v.  Fish- 
Home  Water  Supply  Co.,  226  U.  S.  er,  200  U.  S.  57,  26  S.  Ct.  186,  50  U. 
220,  33  S.  Ct.  32,  57  U.  8.  (L.  ed.)    S.  (L.  ed.)  367. 
195,  42  L.RJL(N.S.)  1000:  Fowler  v.       Notes:  9  Ann.  Cas.  1071;  Ann.  Cas. 
Athens  City  Waterworks  Co.,  83  Ga.  1913D  461.      • 
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companies  may  be  held  liable  for  damage  resulting  to  municipal 
property  by  fire  because  of  the  failure  of  the  water  company  to  furnish 
a  sufficient  supply  of  water,  and  where  such  a  contract  exists,  and  it  is 
clear  that  the  lack  of  water  caused  the  loss,  there  can  be  no  doubt  of 
the  municipality's  right  to  recover.19  But  where  a  municipal  cor- 
poration enters  into  a  contract  with  a  company  to  supply  water  for  the 
extinguishment  of  fires  through  hydrants,  connected  with  its  mains, 
such  contract  being  entered  into  for  general  purposes  and  for  the 
benefit  of  all  its  inhabitants,  no  protection  to  any  specified  property 
being  contemplated,  it  has  been  held  that  the  relation  of  the  water 
company  is  not  different,  as  to  the  property  of  the  municipality,  from 
the  relation  of  any  of  its  citizens  to  such  company,  and  it  cannot 
recover  for  the  loss  of  its  property  from  the  failure  of  the  water  com- 
pany to  furnish  an  adequate  supply  of  water  as  provided  for  in  such 
contract.2"  This  view  has  not,  however,  been  accepted  in  all  juris- 
dictions and  there  is  authority  for  the  rule  that  a  municipal  cor- 
poration which  has  contracted  with  a  water  company  for  a  supply 
of  water  for  the  extinguishment  of  fire  may  sue  in  tort  to  recover 
damages  for  negligent  breach  of  the  contract,  which  results  in  the 
destruction  of  property  of  the  municipality;  and  to  avoid  liability 
in  tort,  a  water  company  which  has  undertaken  to  furnish  a  press- 
ure sufficient  to  extinguish  fires  must  show  that  it  used  ordinary 
care  to  comply  with  the  contract  according  to  the  exigencies  of  the 
situation,  having  due  regard  to  the  nature  and  importance  of  the  con- 
tract, the  rights  and  interests  of  those  to  be  affected  by  it,  and  the 
manifest  consequences  of  a  failure  to  perform  it.  It  cannot  escape 
liability  on  the  theory  that  it  did  not  agree  to  extinguish  fire,  or  to 
insure  property  against  loss  by  fire,  or  that  such  damages  were  not  in 
contemplation  when  the  contract  was  made.1  A  municipality  has  not 
such  an  interest  in  the  property  of  a  citizen  by  reason  of  its  being 
taxable  property  that  it  can  hold  a  water  company  liable  for  its  loss 
by  fire  which  results  in  a  diminution  of  taxable  property.  The  right 
of  taxation  is  too  remote  and  uncertain  an  interest  to  be  the  founda- 
tion for  a  claim  against  a  water  company.8 

47.  Liability  of  Municipality  for  Fire  Loss  Caused  by  Insufficient 
Supply. — In  the  creation  of  a  system  of  waterworks  and  the  opera- 
tion of  the  same  for  the  purpose  of  protection  against  fire,  flushing 

19.  Note:  30  LJt.A.(N.S.)  526.  1.  Milford  v.  Bangor  Ry.,  etc,  Co., 

20.  Ukiah  City  v.  Ukiah  Water,  etc.,  104  Me.  233,  71  AtL  759,  30  L.R.A. 
Co.,  142  Cal.  173,  75  Pac.  773,  100    (N.S.)  531. 

A.  S.  R.  107,  64  L.R.A.  231;  Milford       2.  Ferris  v.  Carson  Water  Co.,  16 
v.  Bangor  Ry.,  etc.,  Co.,  106  Me.  316,   Nev.  44,  40  Am.  Rep.  485. 
76  Atl.  696,  20  Ann.   Cas.   622  and       Notes :  81  A.  S.  R.  482:  2  Ann.  Cas. 
note;  30  L.R.A.(N.S.)  526  and  note.     480. 
Note :  2  Ann.  Cas.  480 

1430 


27  R.  C.  L.  WATERWORKS  §  47 

sewers,  or  other  uses  pertaining  to  the  public  health  and  safety,  the 
city  is  in  the  exercise  of  the  police  power,  and  is  therefore  exercising  a 
governmental  function,*  and  no  liability  to  damages  in  favor  of  its 
inhabitants  lies  upon  a  city  for  the  nonperformance  or  negligent 
performance  of  its  duty  to  furnish  water  to  its  fire  department 
for  protecting  the  property  within  the  corporate  limits  from  fire,* 
though  it  undertook  to  supply  water  to  extinguish  fires,  and  levied 
a  tax  to  defray  the  expense,5  unless  liability  is  expressly  imposed 
by  statute.6  A  reason  frequently  given  for  denying  liability  is  that 
to  admit  liability  would  be  to  cause  serious  financial  embarrass- 
ment to  cities  and  towns,  and  thereby  impair  their  efficiency  10  per- 
form the  functions  of  municipal  governments.  There  is  somo  author- 
ity for  the  rule  that  a  city  which  .voluntarily  assumes  the  duty  of 
supplying  its  inhabitants  with  water  for  general  purposes  and  for  ex- 
tinguishing fires  is  liable  to  a  consumer  for  its  negligence  whereby  a 
failure  to  supply  water  resulted  and  his  property  was  destroyed  by 
fire  which  but  for  such  negligence  would  have  been  extinguished.7  A 
city  making  a  contract  with  a  water  company  to  furnish  water  for  fires 
is  not,  in  the  absence  of  statute,  liable  to  its  citizens  or  residents  on 
account  of  the  failure  of  the  company  to  furnish  water  or  to  perform 
the  conditions  of  the  contract.8 

3.  Eastern  Illinois  State  Normal  90;  Eaton  v.  Fairbury  Waterworks 
School  v.  Charleston,  271  III.  602,  111  Co.,  37  Neb.  646,  56  N.  W.  201,  4  A. 
N.  E.  573,  LJI.A.1916D  991;  Tainter  S.  R.  510,  21  L.R.A.  653;  Springfield 
v.  Worcester,  123  Mass.  311,  35  Am.  F.,  etc.,  Ins.  Co.  v.  Keeseville,  148  N. 
Rep.  90;  Springfield  F.,  etc.,  Ins.  Co.  Y.  46,  42  N.  E.  405,  51  A.  S.  R.  667, 
v.  Keesville,  148  N.  Y.  46,  42  N.  E.  30  L.R.A.  660;  Oakes  Mfg.  Co.  v.  New 
405,  51  A.  S.  R.  667,  30  L.R.A.  660.  York,  206  N.  Y.  221,  99  N.  E.  540, 

Note:  81  A.  S.  R.  486.  42  L.R.A.(N.S.)  286;  Wheeler  v.  Cin- 

4.  German  Alliance  Ins.  Co.  v.  Home  cinnati,  19  Ohio  St.  19,  2  Am.  Rep. 
Water  Supply  Co.,  226  U.  S.  220,  33  368;  Grant  v.  Erie,  69  Pa.  St.  420,  8 
S.  Ct.  32,  57  U.  S.  (L.  ed.)  195,  42  Am.  Rep.  272  and  note;  Black  v. 
L.R.A.(N.S.)  1000;  Ukiah  City  v.  Columbia,  19  S.  C.  412,  45  Am.  Rep. 
Ukiah  Water,  etc.,  Co.,  142  Cal.  173,  785;  Mendel  v.  Wheeling,  28  W.  Va. 
76  Pac.  773,  100   A.   S.  R.  107,  64  233,  57  Am.  Rep.  664. 

L.R.A,  231;  Wright  t.   Augusta,  78  Notes:  81  A.  S.  R.  486;  23  L.R.A. 

Ga.  241,  6  A.  S.  R.  256;  Fowler  v.  146;  61  L.R.A.  95;  2  Ann.  Cas.  480. 

Athens  City  Waterworks  Co.,  83  Ga.  5.  Wright  v.  Augusta,  78  Ga.  241,  6 

219,  9  S.  E.  673,  20  A.  S.  R.  313;  A.  S.  R.  256;  Vanhorn  v.  Des  Moines, 

Patch  v.  Covington,  17  B.  Mon.  (Ky.)  63- la.  447,  19  N.  W.  293,  50  Am.  Re)). 

722,  66  Am.  Dec.  186 ;  Mott  v.  Cherry-  750 ;  Black  v.  Columbia,  19  S.  C.  412, 

vale  Water,  etc.,  Co.,  48  Kan.  12,  28  45  Am.  Rep.  785. 

Pac.  989,  30  A.  S.  R.  2C7,  15  L.R.A.  6.  Hone  v.  Presque  Isle  Water  Co., 

375;  Allen,  etc,  Mfg.  Co.  v.  Shreve-  104  Me.  217,  71  Atl.  769,  21  L.R.A. 

port  Waterworks  Co.,  113  La.  1091,  37  (N.S.)  1021;  Black  v.  Columbia,  19  S. 

So.  980,  104  A.  S.  R.  525,  2  Ann.  Cas.  C.  412,  75  Am.  Rep.  785. 

471,  68  L.R.A.  650;  Hone  v.  Presque  7.  Note:  81  A.  S.  R.  486. 

Isle  Water  Co.,  104  Me.  217,  71  Atl.  8.  Mott  v.  Cherryvale  Water,  etc., 

769,  21  L.R.A.(N.S.)  1021;  Tainter  v.  Co.,  48  Kan.  12,  28  Pac  989,  30  A.  S. 

Worcester,  123  Mass.  311,  25  Am.  Rep.  R.  267,  15  L.R.A.  375. 
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Purity  of  Water 

.48.  Duty  and  Liability  of  Water  Company  Generally. — The  duty 
which  a  water  company  owes  to  the  public  and  to  its  customers  is  that 
of  exercising  reasonable  care  and  diligence  in  providing  an  adequate 
supply  of  wholesome  water  at  all  times,9  and  it  is  well  settled  that  a 
company  owning  and  operating  a  plant  for  supplying  the  public  with 
water  for  domestic  or  manufacturing  purposes  is  liable  in  damages  for 
negligently  furnishing  impure  or  unwholesome  water  to  a  consumer 
who  in  ignorance  of  its  deleterious  character  uses  it  and  is  injured 
thereby.10  The  duty  owed  to  the  consumer  to  furnish  pure  and 
wholesome  water  is  not,  however,  that  of  a  guarantor  or  insurer,  the 
exercise  of  reasonable  care  being  all  that  is 'required.11  It  is,  however, 
bound  to  use  reasonable  care  in  ascertaining  whether  there  is  a  reason- 
able probability  that  its  water  supply  may  be  infected  with  a  com- 
municable disease  from  causes  which  are  known  to  exist,  or  which 
could  have  been  known  or  foreseen  by  the  exercise  of  such  care ;  and 
if  the  exercise  of  such  care  would  have  disclosed  a  reasonable  probabil- 
ity of  such  infection,  then  it  becomes  the  duty  of  a  water  company  to 
adopt  whatever  approved  precautionary  measures  are,  under  the  cir- 
cumstances of  the  case,  reasonably  proper  and  necessary  to  protect  the 
community  which  it  serves  from  the  risk  of  infection.12  And  actual 
notice  or  knowledge  of  the  unwholesomeness  of  the  water  is  not  an 
essential  element  to  be  proven  in  order  to  establish  the  defendant's  lia- 
bility. It  is  sufficient  if  there  is  testimony  tending  to  show  that  the 
company  in  the  exercise  of  reasonable  care  might  have  discovered  the 
unwholesomeness  and  dangerous  condition  of  the  water.1*  The  lia- 
bility of  a  water  company  to  consumers  for  injuries  caused  by  its 
knowingly  furnishing  them  with  contaminated  water  and  deceiving 
them  into  the  belief  that  it  is  wholesome  is  not  relieved  by  the 
inability  of  a  water  company,  through  fault  of  the  municipality,  to 

9.  Hamilton  v.  Madison  Water  Co.,  11.  Hamilton  v.  Madison  Water  Co., 
116  Me.  157,  100  Atl.  659,  Ann.  Cas.  116  Me.  157,  100  Atl.  659,  Ann.  Cas. 
1918D  853;  Green  v.  Ashland  Water  1918D  853;  Green  v.  Ashland  Water 
Co.,  101  Wis.  258,  77  N.  W.  722,  70  Co.,  101  Wis.  258,  77  N.  W.  722,  70 
A.  S.  R.  911,  43  L.R.A  117.  A.  S.  R.  911,  43  L.R.A.  117. 

Note:  Ann.  Cas.  1915C  686.  Notes:  81  A.  s>  R>  483    61  L#RA 

n« \i*    ?£   ™*  fSln  W^T Z°-'  "J  42  I**A.(N.S.)   287;  Ann.  Cas. 
116  Me.  157,  100  Atl.  659,  Ann.  Cas.    iq-ik/i  ^ 

1918D  853;  Keever  v.  Mankato,  113  •  To  w«-5i*^  -  tut*  a:  ~  xkt  ♦  n 
Minn.  55,  129  N.  W.  158,  Ann/ Cas.  *V^^  SftS  a  p' 
1912A  216,  33  L.R.A.(N.S.)  449;  Gos-  ^'f'100  AtL  A65?;  ^nn-  Cas- 
ser  v.  Ohio  Valley  Water  Co.,  244  Pa.  *918?  85£.  G^2?  £,  Ashland  Water 
St.  59,  90  AtL  540,  Ann.  Cas.  1915C  C°- ^  Wls-  2M.J7  N-  W-  722>  7° 
686  and  note ;  Green  v.  Ashland  Water  A-  s-  R-  911»  »  L Jl. A.  117. 
Co.,  101  Wis.  258,  77  N.  W.  722,  70  !3.  Hamilton  v.  Madison  Water  Co., 
A.  S.  R.  911,  43  L.R.A.  117.  116  Me.  157,  100  Atl.  659,  Ann.  Cas. 

Notes:  81  A.  S.  R.  484;  61  L.R.A.   1918D  853. 
89. 
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procure  pure  water  from  a  source  designated  in  its  contract.14 
Under  its  police  power  a  city  council  may  take  such  measures  as 
lire  necessary  or  prudent  to  secure  the  purity  of  the  water  furnished 
by  a  water  company.1* 

49.  Degree  of  Purity  Required;  Cause  of  Impurity;  Filtering. — 
Ordinarily  pure  and  wholesome  water  necessarily  means  such  as  is 
reasonably  clean  from  dirt,  discoloration  and  odor,  reasonably  freo 
from  bacteria  and  coli,  or  any  other  infection  or  contamination  which 
renders-  the  water  unfit  for  domestic  use  and  unsafe  and  dangerous  to 
individuals.1*  Chemically  pure  water  is  not  the  test,  and  if  the  water 
supplied  comes  within  the  definition  given,  a  city  or  water  company 
cannot  be  required  to  furnish  water  suitable  for  the  peculiar  and 
uncommon  uses  to  which  it  may  be  put  in  the  conduct  of  a  particular 
business.17  However,  the  word  impure  has  been  held  not  to  be  con- 
fined to  water  injurious  to  health,  and  that  where  water  is  unreason- 
ably muddy  so  as  to  injure  a  consumer  in  the  conduct  of  a  laundry  the 
company  is  liable  for  the  damage  and  expense  so  incurred.18  A 
water  company  is  required  to  furnish  an  adequate  supply  of  pure  and 
wholesome  water  in  its  mains  only  and  it  has  been  held  that  it  is  not 
liable  for  sickness  caused  by  drinking  water  poisoned  by  passing 
through  lead  pipes  connecting  the  'consumer's  premises  with  the 
mains.  *•  A  corporation  which  undertakes  to  furnish  to  a  municipality 
a  supply  of  water  for  domestic  use  and  fire  protection  from  a  source 
which  is  furnished  by  the  municipality  cannot  be  compelled  to  filter 
the  water  when  the  source  becomes  impure  without  its  fault.20  And  un- 
der a  contract  to  supply  water  from  a  certain  river  of  good  quality,  fil- 
tered, or  settled,  and  fit  for  domestic  use,  the  company  is  only  required 
to  furnish  water  of  as  good  quality  and  as  fit  for  domestic  use  as  could 
be  obtained  from  the  river  designated  by  filtering  or  settling.  Hence,  if 
the  water  is  hard,  the  company  is  not  liable  because  it  fails  to  furnish 
soft  water.  Neither  is  it  liable  for  a  breach  of  its  contract  because  the 
water  is  discolored  by  reason  of  the  river  being  high  and  turbid.  But 
a  water  company  which  contracts  to  filter  water  for  domestic  use  must 
do  so,  and  a  court  of  equity  will  compel  it  specifically  to  perform  its 
contract,  even  though  by  reason  of  the  growth  of  the  city  the  original 

14.  Green  v.  Ashland  Water  Co.,  101    (N.S.)  286. 

Wis.  258,  77  N.  W.  722,  70  A.  S.  R.  Notes:    61    L.R.A.   88;    Ann.    Cas. 

911,  43  L.R.A.  117.  1915C  687. 

Note:  61  L.R.A.  87.  18.  Note:  Ann.  Cas.  1915C  687. 

15.  Walla   Walla   v.   Walla  Walla  19.  Notes :  61  L.R.A.  88 ;  Ann.  Cas. 
Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  1915C  688. 

43  U.  S.  (L.  ed.)  341.  20.  Georgetown  v.  Georgetown  Wa- 

16.  Notes:  61  L.R.A.  88;  Ann.  Cas.  ter,  etc.,  Co..  134  Ky.  608,  121  S.  W. 
1915C  687.  428,  24  L.R.A.(N.S.)  363  and  note. 

17.  Oakes  Mfg.  Co.  v.  New  York,  Note:  61  L.R.A.  87. 
206  N.  Y.  221,  99  N.  E.  540,  42  L.R.A. 
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filter  has  been  rendered  inadequate,  and  it  is  necessary  to  put  in  new 
machinery  of  much  larger  capacity.1 

50.  Liability  of  Municipality  for  Damages  Caused  by  Impure 
Water. — In  supplying  water  for  the  use  of  the  inhabitants  for  domes- 
tic and  commercial  purposes,  a  municipality  is  not  in  the  exercise  of 
a  governmental  power,  but  acts  in  the  same  capacity  as  a  private  cor- 
poration, although  the  business  is  carried  on  for  the  public  advantage, 
and,  being  public  in  its  nature,  is  impressed  with  a  public  use.2  And 
the  duty  owed  to  the  public  to  furnish  pure  and  wholesome  water 
is  the  same  where  the  supply  is  furnished  by  a  city  as  it  is  where  the 
supply  is  furnished  by  a  private  corporation.8  Under  these  circum- 
stances it  is  generally  held  that  a  municipality  is  liable  for  breach  of 
contract  or  for  negligence,  as  the  proprietor  of  a  private  business 
might  become,4  though  there  is  some  authority  to  the  contrary.6  In 
at  least  one  jurisdiction  it  is  held  that  a  municipality  in  the  main- 
tenance of  waterworks  exercises  a  governmental  function  and  hence  is 
not  liable  for  negligence  in  respect  thereof.  But  where  this  rule  pre- 
vails one  who  has  sustained  damage  by  reason  of  negligence  in  the 
maintenance  or  operation  of  municipal  waterworks  may  recover  if  he 
can  bring  himself  within  the  principle  that  imposes  liability  upon  a 
municipal  corporation  for  the  negligence  of  its  public  officers  in  the 
performance  of  ministerial  duties  specifically  imposed  upon  the  cor- 
poration by  statute.6  A  city  is  not  an  insurer  of  the  quality  of  the 
water  in  free  public  wells,  and  bound  under  all  circumstances  to  keep 
it  pure  and  wholesome,  but  its  liability  must  rest  upon  negligence,7 
and  where  a  city  maintains  free  public  wells  supplying  apparently 
pure  and  wholesome  water  and  in  common  use  by  the  public  without 
complaint,  it  is  not  bound  to  anticipate  that  the  wells  will  become 
impure  and  the  water  dangerous  to  health,  but  its  duty  is  to  keep  the 
wells  and  pumps  in  order,  and  clean,  and  to  remove  any  cause  of 
impurity  after  notice  either  by  purifying  the  water  or  filling  the 
wells.8 

1.  Notes:  81  A.  S.  R.  484;  61  L.R.A.  Notes:  Ann.  Cas.  1912A  220;  Ann. 
87.  Cas.  1915C  687. 

2.  Wayner  v.  Rock  Island,  146  III.  And  see  Municipal  Corporations, 
139,   34  N.   E.   545,   21   L.R.A.   519.  vol.  19,  p.  1130  et  seq. 

Eastern  Illinois  State  Normal  School  4.  Oakes  Mfg.  Co.  v.  New  York,  206 

v.  Charleston,  271  111.  602,  111  N.  E.  N.  Y.  221,  99  N.  E.  540,  42  L.R.A- 

573,  L.R.A.1916D  991.  (N.S.)  286. 

3.  Winona  v.  Botzet,  169  Fed.  321,  Note:  42  L.R.A.(N.S.)  287. 
94  C.  C.  A.  563,  23  L.R.A.(N.S.)  204;  5.  Note:  Ann.  Cas.  1915C  687. 
Keever  v.  Mankato,  113  Minn.  55,  129  6.  Note :  Ann.  Cas.  1912A  221. 

N.  W.  158,  775,  Ann.  Cas.  1912A  216,  7.  Danaher  v.  Brooklyn,  119  N.  Y. 

33  L.R.A.(N.S.)  339;  Oakes  Mfg.  Co.  241,  23  N.  E.  745,  7  L.R.A.  592. 

v.  New  York,  206  N.  Y.  221,  99  N.  E.  Note:  42  L.R.A.(N.S.)  287. 

540,  42  L.R.A.(N.S.)   286  and  note;  8.  Danaher  v.  Brooklyn,  119  N.  Y. 

Brown  v.  Salt  Lake  City,  33  Utah  222,  241,  23  N.  E.  745,  7  L.R.A.  592. 

93  Pac.  570,  126  A.  S.  R.  828,  14  Ann.  .  Note:  61  L.R.A.  88. 

Cas.  1004,  14  L.R.A.(N.S.)   619. 
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51.  Actions. — Mandamus  *eems  to  be  an  appropriate  remedy  always 
open  to  an  inhabitant  to  compel  a  water  company  to  furnish  him  with 
pure  water.  The  public  character  of  the  company's  franchises  and 
the  public  duty  with  which  it  is  charged  make  such  a  proceeding 
proper.9  Under  a  statute  authorizing  any  citizen  to  sue  a  water  com- 
pany which  furnishes  impure  water  for  the  purpose  of  correcting  the 
evil,  a  city  has  the  same  right  as  a  citizen  to  bring  an  action  against  a 
water  company.10  Where  the  consumer  has  knowledge  of  the  impu- 
rity of  the  water  but  uses  it  nevertheless,  he  cannot  recover.11  Accord- 
ingly, it  has  been  held  that  a  consumer  cannot  recover  for  damages 
suffered  through  contracting  typhoid  fever  by  drinking  water  sup- 
plied by  a  water  company,  if  it  is  shown  that  it  was  commonly  known 
that  the  water  contained  typhoid  bacilli,  as  evidenced  by  recurring 
epidemics  and  newspaper  agitation  for  a  purer  water  supply. .  He  is 
chargeable  with  what  a  man  of  ordinary  intelligence  ought  to  have 
known  under  the  same  circumstances,  and  could  not  have  been 
deceived,  whatever  may  have  been  the  conduct  of  the  company,  and 
is  guilty  of  contributing  to  his  own  injury.12  In  order  to  establish  a 
cause  of  action  for  damages  for  supplying  impure  water,  the  evidence 
must  show  that  the  injuries  alleged  to  have  been  caused  by  the  use  of 
the  impure  water  are  directly  traceable  to  that  use,  and  such  evidence 
must  be  something  more  than  mere  conjecture.18  But,  in  an  action  ' 
against  a  private  water  company  for  injuries  from  typhoid  germs  in 
water  supplied  a  consumer,  it  has  been  held  that  the  consumer's  bur- 
den of  proof  as  to  the  source  of  the  disease  is  satisfied  by  showing 
facts  and  circumstances  from  which  it  reasonably  appears  that  the 
drinking  of  such  water  was  the  probable  efficient  cause  of  the  fever, 
and  that  it  is  only  where  it  appears  that  the  injuries  were  occasioned 
by  one  of  two  causes  that  the  plaintiff  must  give  proof,  excluding  equal 
probability  that  injury  resulted  from  a  cause  other  than  that  fo* 
which  the  defendant  is  responsible.14  In  an  action  against  a  water 
company  for  the  death  of  a  person,  occasioned  by  using  impure  water 
furnished  by  it,  it  is  improper  to  admit  evidence  that  greater  precau- 
tions were  taken  by  the  defendant,  after  the  occurrence  complained 

9.  Note:  81  A.  8.  R.  484.  Notes:  81  A.  6.  R.  484;  Ann.  Cas. 

10.  Du  Bois  v.  Du  Bois  City  Water-  1915C  687. 

works  Co.,  176  Pa.  St.  430,  35*AtL  12.  Green  v.  Ashland  Water  Co.,  101 

248,  53  A.  S.  R.  678,  34  L.R.A.  92.  Wis.  258,  77  N.  W.  722f  70  A.  S.  R. 

Note:  81  A.  8.  R.  484.  911,  43  L.R.4-  117. 

11.  Hamilton  v.  Madison  Water  Co.,  Note :  Ann.  Cas.  1915G  687. 

116  Me.  157,  100  Atl.  659,  Ann.  Cas.  13.  Hamilton  v.  Madison  Water  Co.f 

1918D  853;  OakeS  Mfg.  Co.  v.  New  116  Me.  157,  100  AtL  659,  Ann.  Cas. 

York,  206  N.  Y.  221,  99  N.  E.  540,  42  1918D  853. 

L.R.A.(N.S.)  286  and  note;  Green  v.  Note:  Ann.  Cas.  1915C  687. 

Ashland  Water  Co.,  101  Wis.  258,  77  14.  Hamilton  v.  Madison  Water  Co., 

N.  W.  722,  70  A.  S.  R.  911,  43  L.R.A.  116  *fe  157,  100  Atl.  659,  Ann.  Cas. 

117.  1918D:853 
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of,  to  secure  pure  water,  than  were  taken  before,  or  evidence  of  experts 
as  to  test  made  of  the  water  some  time  after  the  occurrence  com- 
plained of.15 

VI.  Water  Rates 

In  General 

52.  Nature.— Rents  charged  by  a  municipal  corporation  for  water 
actually  used  by  private  consumers  are  not  in  any  just  sense  taxes  so 
that  persons  against  whom  they  are  charged  are  entitled  to  notice  and 
an  opportunity  to  be  heard  before  they  are  established.16  Nor  are 
nvater  rates  taxes  within  the  meaning  of  a  constitutional  provision 
requiring  uniformity  of  taxation,17  or  within  the  rule  that  taxes  must 
not  be  excessive.18  Water  rates  are  imposed  and  collected  merely  as 
the  compensation  or  equivalent  to  be  paid,  by  those  who  choose  to 
receive  and  use  the  water,  for  the  commodity  thus  furnished  them  by 
the  city,19  and  an  application  to  be  supplied  with  water  under  the 
rates  and  subject  to  the  rules,  regulations,  and  ordinances  of  the 
board  of  water  commissioners  of  a  city  constitutes  an  express  consent 
by  the  applicant  to  pay  the  rates  charged  for  water.20 

53.  Establishment  and  Change  of  Rate. — A  municipality  having 
statutory  authority  to  control  the  price  for  which  water  will  be  sup- 
plied from  its  plant  may  charge  such  rates  as  will  yield  a  reasonable 
profit,  and  courts  will  not  disturb  a  rate  which  the  proper  municipal 
officers  have  established,  if  it  is  not  excessive.1  The  fact  that  a  city 
intended  when  constructing  a  system  of  waterworks  to  furnish  water 
to  its  inhabitants  without  profit  to  itself  will  not  prevent  an  abandon- 
ment of  such  plan  after  the  works  are  in  operation,  and  the  fixing  of 
rates  which  will  yield  a  revenue  to  the  city,  if  such  rates  are  reason- 
able, and  the  city  has  power  to  use  its  waterworks  for  raising  revenue.8 
But  it  has  been  held  that  a  water  rate,  sufficiently  high  to  pay  all  run- 

15.  Green  v.  Ashland  Water  Co.,  101  24  L.R.A.(N.S.)  290.  And  see  Taxa- 
Wis.  258,  77  N.  W.  722,  70  A.  S.  R.  mow,  vol.  26,  p.  16. 

011,  43  L.R.A.  117.  19.  Wagner  v.  Rock  Island,  146  111. 

16.  Silkman  v.  Water  Com'ra,  152  N.  139,  34  N.  E.  545,  21  LJLA.  519; 
Y.  327,  46  N.  E.  612,  37  L.R.A.  827;  Twitchell  v.  Spokane,  55  Wash.  86, 104 
Mansfield  v.  Humphreys  Mfg.  Co.,  82  Pac*  150, 133  A.  S.  R.  1021,  24  L.R.A. 
Ohio  St.  216,  92  N.  E.  233,  19  Ann.    (N.S.)  290. 

Cas.  842,  31  L.R.A.(N.S.)   301.  20.  Silkman  v.  Water  Com'rs,  152 

Note:  61  L.R.A.  109.  N.  Y.  327,  46  N.  E.  612,  37  L.R.A. 

17.  Wagner  v.  Rock  Island,  146  111.   827. 

139,  34  N.  E.  545,  21  L.R.A.  519  and  1.  Twitchell  v.  Spokane,  55  Wash, 

note;  East  Grand  Forks  v.  Lack,  97  86,  104  Pac.  150,  133  A.  S.  R.  1021, 

Minn.  373, 107  N.  W.  393,  7  Ann.  Cas.  24  L.R.A.(N.S.)  290. 

1015,  6  L.R.A.(N.S.)  198.  2.  Wagner  v.  Rock  Island,  146  111. 

18.  Twitchell  v.  Spokane.  55  Wash.  139,  34  N.  E.  545,  21  L.R.A.  519. 
86,  104  Pac.  150,  133  A.  S.  R.  1021, 
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ning  expenses  and  improvements  and  repairs  of  the  system  and  six 
per  cent  on  the  entire  value  of  the  plant  and  the  purchase  price  there- 
for, in  the  period  of  twenty  years,  would  be  unreasonable,  and  it 
would  be  beyond  the  power  and  authority  of  the  city  to  contract  in 
advance  to  maintain  water  rentals  at  such  a  rate.9  The  rule  of  rea- 
sonable rates  applies  only  to  those  who  can  compel  the  service,  and, 
therefore,  a  municipality  having  the  proper  authority  may  contract 
with  nonresidents  to  supply  water  at  more  than  reasonable  rates.4 
In  the  absence  of  legislative  action  prescribing  rates,  a  water  company 
and  a  consumer  may  fix  them  by  contract,  and  the  rates  so  agreed 
upon  will  be  upheld,6  provided  they  are  reasonable  in  amount.6  But 
rates  fixed  by  private  contract  remain  in  force  only  so  long  as  the  legis- 
lative body  having  authority  in  the  premises  refrains  from  the  exer- 
cise of  its  powers.  When  public  rates  are  established  by  law,  rates 
fixed  by  private  contract  must  yield.7  A  system  of  water  rates  that 
yields  no  more  income  than  is  fairly  required  to  maintain  the  plant, 
pay  fixed  charges  and  operating  expenses,  provide  a  suitable  sinking 
fund  for  the  payment  of  debts,  and  pay  a  fair  profit  to  the  owners  of 
the  property,  is  not  unreasonable.8  A  water  company  may  revise  and 
change  its  schedule  of  rates,  if  no  contract  prevents,  provided  that  the 
new  rates  are  reasonable  and  do  not  discriminate.  Within  these  limi- 
tations, it  may  change  from  an  annual  or  fiat  rate  to  a  meter  rate.0 

54.  Meaning  of  "Domestic  Purposes"  as  Used  in  Rate  Schedules. — 
Companies  supplying  water  to  consumers  usually  make  a  difference 
in  the  rates  for  water  used  for  domestic  purposes  and  water  used  for 
manufacturing  and  other  commercial  purposes,  and  it  accordingly 
becomes  necessary  to  determine  what  are  domestic  and  what  are  trade 
and  manufacturing  uses.  Generally  speaking, the  term  "domestic 
purposes"  includes  all  uses  which  contribute  to  health,  comfort,  and 
convenience  of  a  family  in  the  enjoyment  of  their  dwelling  as  a 
home.10  The  fact  that  the  building  to  which  water  is  supplied  is 
used  in  part  or  wholly  for  trade  or  manufacturing  purposes  is  not  the 
criterion  by  which  to  determine  whether  the  water  supplied  is  used 

3.  Feil  v.  Coeur  D'Alene,  23  Idaho   667. 

32,   129    Pac.    643,   43   L.R.A.(N.S.)       7.  State  v.  Geiger,  246  Mo.  74,  154 
1095.  S.  W.  486,  L.R.A.1916A  1060.     And 

4.  Childs  v.  Columbia,  87  S.  C.  566,   see  infra,  par.  59  et  seq. 

70  S.  E.  296,  34  L.R.A.(N.S.)  542.  8.  Brymer  v.  Butler  Water  Co.,  179 

5.  State  v.  Geiger,  246  Mo.  74,  154  Pa.  St,  231,  36  Atl.  249,  36  LJ&.A. 
S.  W.  486,  L.R.A.1916A  1060.  260. 

6.  Kennebec  Water  Dist.  v.  Water-  9.  Bobbins  v.  Bangor  R.,  etc.,  Co., 
ville,  97  Me.  185,  54  Atl.  6,  60  L.R.A.  100  Me.  496,  62  Atl.  136,  1  L.R.A. 
856;  Robbins  v.  Bangor  R.,  etc.,  Co.,  (N.S.)  963. 

100  Me.  496,  62  Atl.  136,  1  L.R.A.  10.  Water  Supply  Co.  v.  Albuquer- 

(K.S.)    963;    Tacoma   Hotel    Co.   v.  que,  17  N.  M.  326,  128  Pac.  77,  43 

Tacoma  Ligbt,  etc.,  Co.,  3  Wash.  316,  L.R.A.(N.S.)  439. 

28  Pac.  516,  28  A.  S.  R.  35,  14  L.R.A.  Note:  Ann.  Cas.  1912B  620. 
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for  domestic  purposes,11  and  the  use  of  water  by  manufacturing  or 
trade  establishments  to  supply  necessary  sanitary  conveniences  for 
their  employees  is  a  use  of  water  for  "domestic  purposes.'"' ia  So, 
also,  water  which  is  used  by  the  occupier  of  a  public  house  in  prepar- 
ing luncheons  for  customers,  washing  dishes,  scrubbing  floors,  etc.,  is 
used  for  "domestic  purposes."18  Though  the  use  of  water  for  the  pur- 
pose of  sprinkling  lawns,  flower  gardens  or  pleasure  gardens  has  some- 
times been  regarded  as  nondomestic,14  other  authorities  take  the  view 
that  water  used  for  the  mere  amenities  of  the  house,  such  as  the  water- 
ing of  the  pleasure  garden  surrounding  and  attached  to  and  occupied 
with  the  house,  may  legitimately  and  fairly  be  held  to  be  used  for 
domestic  purposes.1*  Water  used  on  the  premises  for  washing  a  car- 
riage and  watering  domestic  animals  kept  for  private  use  is  used  for  a 
domestic  purpose.16  And  the  same  is  true  of  water  supplied  to  a  fixed 
bath  in  a  private  dwelling  house.17  But  water  supplied  to  a  swim- 
ming pool  in  connection  with  a  school  is  not  used  for  domestic  pur- 
poses,18 nor  is  water  used  for  sprinkling  streets.1*  So  water  used  in 
an  establishment  of  public  baths  or  public  waterclosets,'  which  is 
carried  on  as  a  private  enterprise  for  profit,  is  not  used  for  domestic 
purposes,  for  the  use  is  not  ancillary  to  a  business,  and  the  trade  use 
of  the  water  is  so  pre-eminent  that  it  cannot  be  said  that  in  those 
establishments  there  is  truly  a  use  for  a  domestic  purpose  at  all.20 
The  use  of  water  for  the  manufacturing  of  ice  to  be  sold  is  not  domes- 
tic, and  although  the  product  of  manufacturing  establishments  might 
be  used  for  domestic  purposes,  water  used  in  the  manufacture  thereof 
is  held  to  be  used  for  manufacturing  and  not  for  domestic  purposes.1 
55.  Meaning  of  "Dwelling"  and  "Family"  as  Used  in  Rate  Sched- 
ules.— In  determining  whether  a  building  is  a  dwelling  within  the 
meaning  of  a  water  rate  schedule,  the  test  is  whether  it  is  used  as  ail 
abode  for  people.  Clearly,  if  a  building,  not  originally  a  dwell- 
ing, nor  built  in  that  form  or  for  that  purpose,  afterwards  becomes 
an  abode,  and  is  used  for  that  purpose,  it  is  a  dwelling  house;  and  on 

11.  Colley's    Patents   v.    Metropoli-  14.  Note:  Ann.  Cas.  1914D  561. 
tan  Water  Board,  [19121  A.  C.  (Eng.)  •    15.  Notes:    Ann.    Cas.   1912B   620; 
24,  Ann.   Cas.  1912B  617  and  note;  Ann.  Cas.  1914D  561. 
Metropolitan  Water  Board  v.  Averv,  16.  Water  Supply  Co.  v.  Albnquer- 
[1914]   A.  C.   (Eng.)  118,  Ann.  Cas.  que,  17  N.  M.  326,  128  Pac.  77,  43 
1914D  556  and  note.  L.R.A.(N.S.)  439. 

12.  Colley's    Patents    v.    Metropoli-  Note:  Ann.  Cas.  1912B  620. 
tan  Water  Board  [1912]  A.  C.  (Eng.)  17.  Note:  Ann.  Cas.  1912B  620. 
24,  Ann.   Cas.  1912B  617  and  note;  18.  Note:  Ann,  Cas.  1912B  620. 
Metropolitan  Water  Board  v.  Avery,  19.  Note:  Ann,  Cas.  1914D  562. 
[1914]   A.  C.   (Eng.)   118,  Ann  Cas.  20.  Metropolitan    Water    Board    v.- 
1914D  556.  Avery,  [1914]  A.  C.  (Eng.)  118,  Ann. 

IS.  Metropolitan    Water    Board    v.   Cas.  1914D  556. 
Avery,  [1914]  A.  C.  (Eng.)  118,  Ann.       1.  Note:  Ann.  Cas.  1915D  561,  562. 
Cas.  1914D  556. 
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the  other  hand,  a  building  built  and  occupied  as  an  abode  may 
lose  its  character  as  such,  and  thus  pass  without  that  class.  The 
character  of  the  occupation  of  the  building,  and  not  the  purpose 
in  its  erection,  governs  the  question  whether  the  building  is  a  dwelling 
or  not.  Accordingly,  the  mere  fact  that  a  house  is  used  as  a  public 
boarding  house  does  not  take  it  out  of  a  contract  between  a  municipal- 
ity and  a  water  company  that  the  latter  shall  supply  water  for  dwell- 
ings at  a  flat  rate.9  Likewise,  a  building  the  lower  portion  of  which 
is  used  for  a  store  and  the  upper  portion  for  sleeping  apartments  is  a 
"dwelling"  as  to  such  upper  apartments,  within  the  meaning  of  a 
contract  for  water  supply.*  But  a  workhouse  for  the  reception  of  pau- 
pers is  not  a  "private  dwelling  house."  4  When  particular  rates  are 
prescribed  for  a. dwelling  house  containing  a  family  the  meaning  of 
"dwelling  house"  is  limited.  The  phrase  contemplates  a  dwelling 
house  containing  a  family  living  together  in  domestic  and  social  rela- 
tions in  the  house  as  a  home,  and  not  a  place  of  carrying  on  the  busi- 
ness of  keeping  boarders.  The  test  is  whether  the  water  user  occu- 
pied the  house  as  a  home  for  himself  and  his  wife  and  children,  and 
incidentally  kept  boarders  also,  or  whether  he  occupied  it  as  a  place 
for  carrying  on  the  business  of  keeping  boarders,  although  while  prose- 
cuting the  business,  and  as  a  means  of  prosecuting  the  business,  he 
and  his  wife  and  children  live  in  the  house  also.  Under  this  test, 
neither  the  size  of  the  house,  nor  the  number  of  the  boarders,  is  of 
importance,  except  as  evidence  that  they  may  have  weight  in  determin- 
ing which  is  the  principal  use  for  which  the  building  is  occupied.  To 
make  the  original  classification  of  a  building  for  purposes  of  water 
rates,  which  was  continued  for  a  long  period  of  time,  controlling  as 
to  the  rate  to  be  applied  at  a  particular  time  on  the  ground  of  usage, 
the  circumstances  must  appear  to  have  remained  the  same.5 

56.  Persons  Liable;  Lien-. — Elsewhere  in  this  work  will  be  found 
a  full  discussion  of  the  duty,  as  between  landlord  and  tenant,  to  pay 
the  charges  for  water  used  on  the  premises,  and  the  authority  of  the 
water  company  to  impose  the  liability  for  such  charges  on  the  owner 
of  the  premises.6  Statutory  hens  upon  real  property  for  water  rents 
or  charges  for  water  supplied  thereon  to  the  tenant  must  depend  for 
their  validity  upon  the  taxing  power  or  upon  contract.  The  fact  that 
a  statute  providing  for  a  lien  against  the  "premises"'  for  unpaid  for 
water  supplied  thereto  by  a  municipality  is  on  the  statute  books  reads 
into  every  lease  when  made  an  authority  to  the  tenant  to  subject  such 
premises  to  such  lien  for  the  unpaid  for  water  which  the  circum- 

2.  Birmingham  v.  Birmingham  Wa-    Cas.  1913A  504. 

terworks  Co.,  152  Ala.  306,  44  So.  581,  5.  Robbing  v.  Bangor  R.,  etc.,  Co., 

11  L.RJMN.S.)  613.  100  Me.  496,  62  Atl.  136,  1  L.R.A. 

3.  Note:  11  L.R.A.(N.S.)  614.  (N.S.)  963. 

4.  Bristol    v.    Bristol    Waterworks  6.  See  Landlord  and  Tenant,  vol. 
Co.!   [1912]   1  Ch.   (Eng.)   846,  Ann.  16,  pp.  721  et  seq.,  820  et  seq. 
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stances  indicated  the  parties  contemplated  should  be  supplied,  within 
the  limitations  of  the  statute,  to  the  tenant  upon  the  premises  in  pur- 
suance of  the  lease.  But  where  the  statute  makes  it  the  "duty"  of  the 
municipality  to  shut  off  the  supply  of  water  for  nonpayment  at  matur- 
ity of  any  bill  for  charges  for  water,  there  can,  in  the  absence  of  other 
authority,  be  no  lien  against  the  landlord's  estate  in  the  property  for 
water  supplied  to  the  tenant  on  his  contract  alone,  in  violation  of  this 
duty,  after* such  default  and  after  a  reasonable  time  thereafter  for 
ascertaining  the  same  and  for  shutting  off  the  supply.7  An  ordinance 
authorizing  the  turning  off  of  the  water  upon  failure  to  pay  the  rents 
does  not  give  a  lien  against  the  property,  so  as  to  permit  the  city  to 
refuse  to  turn  on  the  water  at  the  request  of  a  purchaser  from  the  de- 
linquent consumer  until  the  arrears  are  paid.  Otherwise,  it  would 
necessarily  follow  that  every  delinquent  water  bill  would  become  an 
unrecorded  lien  upon  property  where  the  water  was  used  from  the 
time  it  should  have  been  paid,  and,  in  the  event  of  a  sale  of  the  prop- 
erty, the  purchaser,  however  ignorant  of  such  lien,  could  be  com- 
pelled to  pay  the  water  rent  in  arrears.8 

57.  Exemption  from  Water  Charges. — Educational  institutions  are 
commonly  exempted  from  the  payment  of  municipal  water  taxes,* 
and  under  a  municipal  ordinance  exempting  from  water  taxes  and 
rates  the  property  of  any  educational  institution  within  the  municipal- 
ity which  is  not  used  for  gain  or  profit,  or  operated  for  the  purpose 
of  producing  revenue  for  such  institution,  buildings  used  by  a  univers- 
ity exclusively  as  dormitories,  dining  halls,  and  as  a  club  house,  for  its 
students,  constitute  property  used  in  the  immediate  carrying  on  of  the 
educational  purposes  of  the  university  and  are  exempt  from  water 
taxes.10  There  isr,  however,  authority  to  the  effect  that  power  con- 
ferred upon  a  municipal  corporation  to  supply  water  to  its  inhabitants 
at  such  rates  as  the  common  council  shall  deem  expedient  does  not 
include  power  to  contract  to  furnish  water  for  a  long  term  of  years  at 
a  nominal  rate  to  a  public  institution,  to  secure  its  location  in  the 
municipality,  and  that  the  establishment  of  the  institution  at  large 
expense  on  the  faith  of  the  municipality's  offer  does  not  estop  the 
municipality  from  questioning  the  validity  of  the  contract.11  Char- 
ter authority  to  contract  for  a  water  supply  empowers  a  municipal 
corporation,  in  contracting  with  a  water  company  for  a  supply,  to 

7.  Ford  Motor  Co.  v.  Kearney,  91  10.  Omaba  Water  Co.  v.  Omaha, 
N.  J.  L.  671,  103  Atl.  254,  L.R.A.  147  Fed.  1,  77. C.  C.  A.  267,  8  Ann. 
191 8D  3G1.  Cas.  614  and  note,  12  L.R.A.(N.S.) 

8.  Covington  v.  Ratterman,  128  Ky.  736;  Chicago  v.  Chicago  University, 
d36,  108  S.  W.  297,  17  L.R.A.(N.S.)  228  111.  605,  81  N.  E.  1138,  10  Ann. 
923.  Cas.  669  and  note. 

9.  Chicago  v.  Chicago  University,  11.  Eastern  Illinois  State  Normal 
228  111.  605,  81  N,  E.  1138,  10  Ann.  School  v.  Charleston,  271  PL  602,  111 
Cas.  669.  N.  E.  573,  L.R.A.1916D  991. 
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stipulate  that  water  shall  be  furnished  to  churches  and  schools  free  of 
charge.  And  the  fact  that  no  sewer  system  existed  in  a  municipal  cor- 
poration when  it  contracted  for  a  free  water  supply  to  its  schools  does 
not  entitle  the  water  company  to  pay  for  water  furnished  for  closets 
and  heating  purposes  after  such  system  is  installed,  where  the  sewer 
system  was  contemplated  when  the  contract  was  made.1*  Contracts 
between  a  city  and  a  water  company  frequently  call  for  the  supplying 
of  water  for  city  purposes,  without  charge,  and  while  it  is  impossible  to 
formulate  a  perfect  definition  of  what  is  meant  by  a  city  purpose,  yet 
two  characteristics  it  must  have.  The  purpose  must  be  primarily  the 
benefit,  use,  or  convenience  of  the  city  as  distinguished  from  that  of 
the  public  outside  of  it,  although  they  may  be  incidentally  benefited 
and  the  work  be  of  such  a  character  as  to  show  plainly  the  predomi- 
nance of  that  purpose.  And  then  the  thing  to  be  done  must  be  within 
the  ordinary  range  of  municipal  action..  As  thus  defined  the  estab- 
lishment and  maintenance  of  a  fountain,  at  the  intersection  of  two 
principal  and  much  traveled  streets,  for  quenching  the  thirst  of 
animals  using  the  streets  has  been  declared  to  be  a  "city  purpose." lf 
But  it  has  been  held  that  a  provision  in  the  franchise  of  a  water  com- 
pany requiring  it  to  furnish  water  free  of  charge  for  sprinkling  streets 
and  for  the  courthouse  and  other  public  buildings  does  not  include  the 
duty  to  furnish  water  to  sprinkle  the  courthouse  lawn  free  of  charge.14 
Water  need  not  be  furnished  without  pay  by  an  incorporated  board 
of  water  commissioners  having  no  source  of  revenue  for  the  running 
expenses  of  the  waterworks  except  the  water  rates,  to  a  house  of  cor- 
rection which  is  under  the  control  for  the  most  part  of  a  board  of 
inspectors,  and  not  of  the  city  council,  although  the  city  is  obliged  to 
pay  the  expenses  so  far  as  they  exceed  the  earnings  of  the  institu- 
tion, since  any  such  burden  should  be  laid  upon  the  whole  body  of 
taxpayers  of  the  city,  and  not  upon  those  only  who  are  private  con- 
sumers of  water.16  Where  a  water  company  is  obliged  to  furnish  a 
city  with  water  in  consideration  of  its  exemption  from  taxation,  after 
such  exemption  is  withdrawn  it  is  no  longer  under  such  obligation,  but 
may  charge  the  city  for  such  water.16  The  burden  of  furnishing  free 
water  for  fire  purposes,  imposed  by  statute  on  all  corporations  formed 
to  supply  water  to  cities  and  towns,  may  be  removed  by  the  state  with- 
out unconstitutionally  impairing  the  obligation  of  any  contract.17 

12.  Independent  School  Dist.  v.  Le  15.  Detroit  v.  Water  Com'rs,  108 
Mars  City  Water,  etc.,  Co.,  131  la.  14,  Mich.  494,  66  N.  W.  377,  31  L.R.A. 
107  N.  W.  944,  10  L.R.A.(N.S.)  859.  463. 

13.  Water  Supply  Co.  v.  Albuquer-  16.  Louisville  Water  Co.  v.  Clark, 
que,  17  N.  M.  326,  128  Pac.  77,  43  143  U.  S.  1,  12  S.  Ct.  346,  36  U.  S. 
L.R.A.(N.S.)  439  and  note.  (L.  ed.)  55. 

14.  Ely  Water  Co.  v.  White  Pine  17.  Boise  Artesian  Hot,  etc.,  Water 
County,  38  Nev.  472,  151  Pac.  335,  Co.  v.  Boise  City,  230  U.  S.  84,  33  S. 
L.R.A.1916D  431.  Ct.  997,  57  U.  S.  (L.  ed.)  1400, 
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58.  Right  of  Private  Consumer  to  Enforce  Contract  of  Municipality 
with  Water  Company, — In  accordance  with  the  general  principle 
that  if  one  person  contracts  for  the  benefit  of  a  third  person,  such 
third  person  may  maintain  an  action  on  the  agreement,18  it  has  fre- 
quently been  held  that  where  a  municipality  grants  a  water  company 
a  franchise  upon  condition  that  it  shall  supply  private  consumers  with 
water  at  not  exceeding  certain  specified  rates,  a  valid  and  binding 
contract  is  formed,  and  a  private  consumer  is  entitled  to  an  injunc- 
tion restraining  the  company  from  charging  him  water  rates  in  excess 
of  those  prescribed  by  the  contract.19  There  is  some  authority,  how- 
ever, to  the  effect  that  the  city  is  the  only  one  who  can  maintain  an 
action  to  enforce  contracts  of  this  kind.20 

Regulation 

59.  Power  of  State  and  Municipality. — The  rates  and  charges  of 
water  companies  are  subject  to  regulation  by  the  state  within  constitu- 
tional limitations;  and  this  on  the  theory  that  the  property  and  opera- 
tions of  such  a  company  are  affected  with  a  public  interest.1  The 
function  of  ratemaking  is  purely  legislative  in  its  character,  and  this 
is  true  whether  it  is  exercised  directly  by  the  legislature  itself  or  by 
some  subordinate  or  administrative  body  to  whom  the  power  of  fixing 
rates  in  detail  has  been  delegated.  The  completed  act  derives  its 
authority  from  the  legislature  and  must  be  regarded  as  an  exercise  of 
the  legislative  power.*  This  power  may  be  exercised  by  the  legislature 
itself  by  enacting  a  law  fixing  rates,  or  the  legislature  may  delegate 
the  power  to  fix  rates  to  a  properly  constituted  commission,  subject  to 
judicial  review.*    Impliedly  from  general  powers,  a  municipal  cor- 

18.  Pond  v.  New  Rochelle  Water  225,  89  C.  C.  A.  205,  15  Ann.  Cas. 
Co.,  183  N.  Y.  330,  76  N.  E.  211,  5  498;  Spring  Valley  Waterworks  v. 
Ann.  Cas.  504  and  note,  1  L.R.A.  San  Francisco,  82  Gal.  286,  22  Pac. 
(N.S.)  958.  910,  1046,  16  A.  S.  R.  116,  6  L.R.A. 

19.  Walton  v.  Proutt,  117  Ark.  388,  756;  San  Diego  Water  Co.  v.  San 
174  S.  W.  1152,  L.R.A.1915D  917  and  Diego,  118  Cal.  556,  50  Pac.  633,  62  A. 
note;  Robbins  v.  Bangor  R.,  etc.,  Co.,  S.  R.  261  and  note,  38  L.R.A.  460; 
100  Me.  496,  62  Atl.  136,  1  L.R.A.  Danville  v.  Danville  Water  Co.,.  178 
(N.S.)  963;  Pond  v.  New  Rochelle  111.  299,  53  N.  E.  118,  69  A.  S.  R.  304; 
Water  Co.,  183  N.  Y.  330,  76  N.  E.  Kennebec  Water  Dist.  v.  Waterville, 
211,  5  Ann.  Cas.  504  and  note,  1  97  Me.  185,  54  Atl.  6,  60  L.R.A.  856 ; 
L.R.A.(N.S.)  958;  State  v.  Butte  City  State  v.  Geiger,  246  Mo.  74, 154  S.  W. 
Water  Co.,  18  Mont.  199,  44  Pac.  966,  486,  LJR.A.1916A  1060. 

56  A.  S.  R.  574,  32  L.R.A.  697.  Note:  61  L.R.A.  99. 

20.  Note:  5  Ann.  Cas.  507.  2.  Knoxville  v.  Knoxville  Water  Co., 
1.  Spring    Valley    Waterworks    v.   212  U.  S.  1,  29  .S.  Ct.  148,  53  U.  S. 

Schottler,  110  U.  S.  347,  4  S.  Ct.  48,    (L.   ed.)    371;   Omaha  Water  Co.   v. 
28  U.  S.  (L.  ed.)  173;  Knoxville  Wa-   Omaha,  147  Fed.  1,  77  C.  C.  A.  267,  8 
ter  Co.  v.  Knoxville,  189  U.  S.  434,  23   Ann.  Cas.  614,  12  L.R.A.(N.S.)  736. 
S.   Ct.  531,  47  U.   S.    (L.  ed.)    887;       3.  Raymond   Lumber   Co.   v.    Rav- 
Omaha  Water  Co.  v.  Omaha,  162  Fed.mond  Light,  etc.,  Co.,  92  Wash.  330, 
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poration  may  have  the  power  to  contract  in  the  matter  of  public  serv- 
ice rates,  as  long  as  the  legislature  does  not  exercise  its  reserved  power 
in  that  particular,  but  any  contract  jbo  made  is  only  permissive,  and  is 
subject  to  future  legislative  action.4  A  municipality  operating  its  own 
water  system  is  subject  to  the  same  duties  and  obligations  and 
responsibilities  of  an  individual  or  private  corporation,  running  and 
operating  a  like  business,  and  is  subject  to  have  the  rates  charged, 
regulated,  and  fixed,  in  the  same  manner  prescribed  by  law  for  the 
fixing  of  water  rates  generally.* 

60.  Duty  to  Fix  Reasonable  Rate;  Procedure. — When  a  constitu- 
tion or  statute  provides  for  the  fixing  of  rates  or  compensation,  it 
means  reasonable  rates  and  just  compensation.*  So  a  board  or  other 
body  to  which  rate  making  power  is  delegated  has  no  right  to  fix  rates 
arbitrarily  and  without  investigation,  or  without  exercising  its  judg- 
ment or  discretion  to  determine  what  is  a  fair  and  reasonable  compen- 
sation.7 Although  a  rate  fixing  board  may  not  be  required  to  give 
notice  to  a  water  company  of  its  intention  to  fix  water  rates,  still  it  is 
its  plain  duty  to  use  all  proper  means  to  obtain  the  information  neces- 
sary to  enable  it  to  act  intelligently  and  fairly  in  fixing  the  rates,  and 
a  failure  to  perform  this  duty  may  defeat  its  action.8  And  as  a  matter 
of  good  practice  and  fairness,  it  should,  if  requested,  give  the  corpora- 
tion a  reasonable  opportunity  to  be  heard,  not  merely  for  the  purpose 
of  presenting  its  own  evidence,  but  also  of  explaining  or  overcoming, 
if  it  can,  evidence  presented  by  others.  A  refusal  to  permit  a  water 
company  to  be  present  when  some  of  the  evidence  is  given  shows  an 
unfairness  in  the  investigation,  and  overcomes  the  presumption  of  the 
correctness  of  any  decision  which  may  be  reached.9  Due  process  of 
law  is  afforded  a  consumer  of  water  in  the  abrogation  of  his  contract 

P.U.R.1916P  437, 169  Pac  133,  L.R.A.  910,  1046,  16  A.  S.  R.  116,  6  L.R.A. 

1917C  574.  756;    San   Diego  Water   Co.   v.    San 

4.  Benwood  v.  Public  Service  Com-  Diego,  118  Cal.  556,  50  Pac.  633,  62 

mission,  75  W.  Va.  127,  83  S.  E.  295,  A.  S.  R.  261,  38  L.R.A.  460. 
L Jt .A.1915C  261  and  note.    Generally       Note :  61  L.R.A.  101. 
as  to  the  power  of  municipalities  to       7.  San  Diego  Land,  etc.,  Co.  v.  Na- 

regulate  the  rates  of  public  service  £onal  Cityj  174  u#  s#  739j  lg  s    Ct 

corporations,  see   Municipal   Corfo-  804f  43  Vm  Qm  (L-  ^  }  1154;  B    • 

rations,  vol.  19,  p.  859  et  seq.  Vall      Waterworks  v.  San  Francisco, 

32  m  P'ac  643  *£*&" (H8)  82  CaL  286'  22  PaC'  910'  1046'  16  A' 
1095  Lu*.A.(iM.&.)    g   R   U6>  6  LR A   ?56 

6.  San  Diego  Land,  etc.,  Co.  v.  Na-   fl  8'  ^P™?    ™^    f  ^l™?*    v' 
tional  City,  174  U.  S.  739,  19  S.  Ct.  £*n  F^ncisco    82  Cal.  286,  22  Pac. 

804,  43  US.  (L.  ed.)  1154;  Rogers  ™>  104*  16  A'  S'  R'  116'  6  LJft"A" 
Park  Water  Co.  v.  Fergus,  180  U.  S.   75°-  rt 

624,  21  S.  Ct.  490,  45  U.  S.  (L.  ed.)  9-  San  Diego  Water  Co.  v.  San 
702;  Spring  Valley  Waterworks  v.  Diego,  118  CaL  556,  50  Pac.  633,  62 
San  Francisco,  82  CaL  286,  22  Pac.   A.  S.  R.  261,  38  L.R.A.  460. 
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for  rates  by  an  order  of  a  public  service  commission  if  he  is  given  an 
opportunity  to  test  the  validity  of  his  contract  before  the  courts.10 

61.  Items  to  be  Considered  in  Fixing  Compensation. — A  water 
company  is  entitled  to  earn  a  sufficient  sum  annually  to  provide  not 
only  for  current  repairs,  but  for  making  good  the  depreciation  and 
replacing  the  parts  of  the  property  when  they  come  to  the  end  of  their 
life,11  and  pay  a  fair  return  on  capital  judiciously  expended  in  the 
construction  of  the  plant.12  Accordingly,  water  rates  which  will  pro- 
duce but  little  more  than  three  and  one  third  per  cent  upon  the  actual 
cast  of  the  waterworks  after  deducting  current  expenses  will  not  gen- 
erally be  considered  as  constituting  just  compensation  to  the  water 
company.18  On  the  other  hand,  it  has  been  held  that  interest  on  the 
indebtedness  of  a  water  company,  and  annual  depreciation  of  its  plant, 
are  not  proper  items  of  expenditure  to  be  provided  for  by  the  trustees 
of  a  city  in  fixing  the  rates  to  be  charged  and  collected  for  furnishing 
water  to  its  inhabitants  for  domestic  purposes.  The  current  expenses 
which  may  be  allowed  in  determining  the  sufficiency  of  the  income 
provided  by  water  rates  consist  of  the  money  which  is  reasonably  and 
properly  expended  in  each  year  in  collecting  and  distributing  the 
water,14  and  in  making  ordinary  repairs.16  But  expenses  of  litigation 
in  contesting  an  ordinance  fixing  water  rates  cannot  be  considered  as 
part  of  the  expenses  to  be  allowed.16  The  fact  that  the  company  gives 
a  discount  for  prompt  payment  of  rentals  cannot  be  considered  in  the 
absence  of  any  requirement  in  a  municipal  ordinance  fixing  water 
rates  that  the  waterworks  company  shall  continue  to  give  a  discount 
for  prompt  payment.17  Water  rates  fixed  by  a  city  for  water  fur- 
nished it  and  its  inhabitants  are  not  unreasonable  because  they  are  not 
so  adjusted  as  to  compensate  the  water  company  for  loss  sustained  by 
it  in  the  distribution  of  water  to  consumers  outside  the  city  and  under 
the  same  general  system.18 

62.  Determination  of  Value  of  Plant. — The  reasonable  value  of  the 
property  of  a  waterworks  company  at  the  time  it  is  being  used  for  the 
public  sendee  is  the  basis  for  determining  whether  rates  fixed  are  rea- 

10.  Raymond  Lumber  Co.  v.  Rav-  Note:  61  L.R.A.  101. 
mond  Light,  etc.,  Co.,  92  Wash.  330,  14.  Note:  61  L.R.A.  101. 
P.U.R.1916F  437, 159  Pac.  133,  L.R.A.  15.  San   Diego   Water   Co.   v.   San 
1917C  574.  Diego,  118  Cal.  556,  50  Pac.  633,  62 

11.  Knoxville    v.    Knoxville   Water  A.  S.  R.  261,  38  L.R.A.  460. 
€o.,  212  U.  S.  1,  29  S.  Ct.  148,  53  U.  16.  Note:  61  L.R.A.  101. 

S.  (L.  ed.)  371  and  note.  17.  Knoxville    v.    Knoxville    Water 

12.  Brymer   v.    Butler   Water    Co.,    Co.,  212  U.  S.  1,  29  S.  Ct.  148,  53  U. 
179  Pa.  St.  231,  36  Atl.  249,  36  L.R.A.    S.  (L.  ed.)  371. 

2S0.  18.  San    Diego   Land,   etc.,    Co.    v. 

13.  San   Diego   Water   Co.   v.    San    National  City,  174  U.   S.  739,  19  S. 
Diego,  118  Cal.  556,  50  Pac.  633,  62   Ct.  804,  43  U.  S.  (L.  ed.)  1154. 

*    S.  R.  261,  38  L.R.A.  460. 
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sonablc,,f  rather  than  its  original  cost.*0  The  investment  on  which 
the  company  is  entitled  to  base  its  compensation  in  determining  the 
sufficiency  of  rates  cannot  include  property  not  at  present  actually 
employed  in  collecting  or  distributing  the  water,  however  useful  it 
may  have  been  in  the  past  or  may  yet  be  in  the  future.1  In  fixing  the 
value  of  a  public  utility  as  a  basis  for  establishing  rates,  the  worth  of 
a  now  plant  of  equal  capacity,  efficiency,  and  durability,  with  proper 
discounts  for  defects  in  the  old  and  actual  depreciation  for  use,  should 
be  the  measure  of  value  rather  than  the  exact  cost  of  duplication ; 2 
and  if  the  plant  is  in  good  operating  condition,  and  giving  as  good 
service  as  a  new  plant,  the  question  of  depreciation  may  be  disre- 
garded. The  present  fair  value  of  a  water  right  appropriated  by  a 
public  service  corporation  to  enable  it  to  furnish  a  municipal  water 
supply  at  the  time  the  rate  is  fixed  should  be  considered,  though  it  is 
not  conclusive.  The  value  of  personal  property  should  be  considered 
if  it  represents  an  investment  reasonably  necessary  to  the  carrying 
on  of  the  business  successfully.  Likewise,  the  fact  that  the  company  is 
a  going  concern  may  be  considered,  and  going  concern  value  may 
include  expenses  incurred  in  building  up  the  business.8  The  amount 
of  the  capital  stock  paid  in  by  the  stockholders,  as  well  as  the  amount 
of  bonded  or  floating  indebtedness,  and  the  interest  payable  thereon, 
are  immaterial  factors.4  Especially  is  this  so  where  substantially  all 
the  common  and  preferred  stock  was  issued  under  construction  con- 
tracts entered  into  with  persons  who  controlled  the  corporate  action, 
and  was  greatly  in  excess  of  the  true  value  of  the  property  furnished 
under  the  contracts.6 

63.  Suspension  by  Contract  of  Municipal  Power  to  Fix  or  Regulate 
Rates. — The  legislature  of  a  state,  unless  prohibited  by  its  constitu- 
tion, may  empower  a  city  to  suspend  by  contract,  and  a  city  may  sus- 
pend in  that  way  for  a  reasonable  term  of  years,  its  power  to  fix  or 
regulate  the  rates  which  a  third  person  may  collect  of  private  con- 
sumers.0   The  power  granted  to  a  city  to  contract  for  the  construction 

19.  San  Diego  Land,  etc.,  Co.  v.  Na-  2.  Knoxville  v.  Knoxville  Water 
tional  City,  174  U.  S.  739,  19  S.  Ct  Co.,  212  U.  S.  1,  29  S.  Ct.  148,  53  U. 
804,  43  U.  S.  (L.  ed.)  1154;  Griffin  S.  (L.  ed.)  371;  Murray  v.  Public 
v.  Goldsboro  Water  Co.,  122  N.  C.  206,  Utilities  Commission,  27  Idaho  603, 
30  S.  E.  319,  41  L.R.A.  240.  150  Pac.  47,  L.R.A.1916F  756. 

20.  Knoxville  v.  Knoxville  Water  3.  Murray  v.  Public  Utilities  Corn- 
Co.,  212  U.  S.  1,  29  S.  Ct.  148,  53  mission,  27  Idaho  603,  150  Pac.  47, 
U.   S.    (L.  ed.)    371  and  note;   San  L.R.A.1916F  756. 

Diego  Land,  etc.,  Co.  v.  National  City,  4.  Griffin  v.  Goldsboro  Water  Co., 

174  U.  8.  739,  19  S.  Ct.  804>  43  U.  S.  122  N.  C.  206,  30  S.  E.  319,  41  L.R.A. 

(L.  ed.)  1154.  240. 

Note:  61  L.R.A.  102.  5.  Knoxville    v.    Knoxville    Water 

1.  San   Diego   Water   Co.   v.    San  Co.,  212  U.  S.  1,  29  S.  Ct.  148,  53  U. 

Diego,  118  Cal.  556,  50  Pac.  633,  62  S.  (L.  ed.)  371. 

A.  S.  R.  261,  38  L.R.A.  460.  6.  Freeport  Water  Co.  v.  Freeport, 

Note:  61  L.R.A.  102.  180  U.   S.   587,  21   S.   Ct.   493,  45 
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and  operation  of  waterworks  "on  such  terms  and  under  such  regula- 
tions as  may  be  agreed  on"  constitutes  authority  to  the  municipality 
to  agree  with  the  contractor  upon  the  rates  which  he  may  collect  of 
private  consumers  during  a  reasonable  term  of  years.  And  in  the 
exercise  of  that  power  a  contract  to  suspend  for  twenty-five  years  the 
power  of  the  city  to  regulate  the  rates  which  a  water  company  shall 
collect  from  private  consumers,  in  consideration  of  the  construction 
and  operation  of  waterworks,  is  not  unreasonable.7  But  this  power  of 
regulation  is  a  power  of  government,  continuing  in  its  nature,  and  if 
it  can  be  bargained  away  at  all  it  can  only  be  by  words  of  positive 
grant,  or  something  which  is  in  law  equivalent.  If  there  is  reason- 
able doubt,  it  must  be  resolved  in  favor  of  the  existence  of  the  power.8 
A  provision  in  a  contract  between  a  water  company  and  a  municipal- 
ity, that  the  company  shall  supply  water  to  private  consumers  at  a 
specified  rate,  does  not  amount  to  an  implied  undertaking  by  the 
municipality  not  to  disturb  the  rates,  the  obligation  of  which  is 
impaired  by  an  ordinance  reducing  them,  where  the  company  was 
incorporated  under  an  *ct  which,  while  conferring  upon  it  power  to 
charge  such  rates  as  might  be  agreed  upon  with  its  consumers, 
expressly  recognized  the  power  of  the  municipality  to  regulate  water 
rates.* 

64.  Change  of  Franchise  or  Contract  Rates;  Application  of  Ordi- 
nance Rate  to  Annexed  Territory. — Where  a  municipal  corporation 
adopts  a  valid  ordinance  conferring  rights  and  privileges  on  a  person 
or  corporation,  and  the  grantee  accepts  the  ordinance  and  expends 
money  in  availing  himself  or  itself  of  the  rights  and  privileges  so 
conferred,  a  contract  is  thereby  created  which,  in  the  absence  of  a 
reserved  power  to  amend  or  repeal  the  ordinance,  cannot  be  impaired 
by  subsequent  municipal  enactment.  This  rule  is  subject,  of  course, 
to  the  exception  that  the  city  may  exercise  its  police  power  for  the 
protection  of  the  morals,  safety,  or  welfare  of  its  citizens,  even  though 
it  thereby  impairs  the  obligation  of  a  contract.10     So,  an  accepted 

U.  S.   (L.  ed.)    679;  Danville  Water  Owensboro  v.  Owensboro  Waterworks 

Co.    v.    Danville,    180    U.     S.    619,  Co.,  191  U.  S.  358,  24  S.  Ct.  82,  48 

21  S.  Ct.  505,  45  U.  S.  (L.  ed.)  696;  U.  S.  (L.  ed.)  217;  Knoxville  v.  Knox- 

Omaha  Water  Co.  v.  Omaha,  147  Fed.  ville  Water  Co.,  107  Tenn.  647,  64  S. 

1,  77  C.  C.  A.  267,  8  Ann.  Cas.  614,  12  W.  1075,  61  L.R.A.  888. 

L.R.A.(N.S.)   736.  9.  Knoxville  Water  Co.  v.  Knoxville, 

7.  Omaha  Water  Co.  v.  Omaha,  147  189  U.  S.  434,  23  S.  Ct  531,  47  U. 
Fed.  1,  77  C.  C.  A.  267,  8  Ann.  Cas.  S.  (L.  ed.)  887. 

614,  12  L.R.A.(N.S.)  736.  10.  Los  Angeles  v.  Los  Angeles  City 

8.  Freeport  Water  Co.  v.  Freeport,  Water  Co.,  177  U.  S.  558,  20  S.  Ct. 
180  U.  S.  587,  21  S.  Ct.  493,  45  U.  S.   736,  44  U.  S.  (L.  ed.)  886. 

(L.  ed.)   679;  Danville  Water  Co.  v.       Note:  8  Ann.  Cas.  622. 

Danville,  180  U.  S.  619,  21  S.  Ct.  505,       And  see  Franchises,  vol.  12,  p.  207 

45  U.  S.  (L.  ed.)  696;  Rogers  Park  et  seq.;  Municipal  Corporations,  vol. 

Water  Co.  v.  Fergus,  180  U.  S.  624,   19,  pp.  1060,  1164  et  seq. 

21  S.  Ct.  490,  45  U.  S.  (L.  ed.)  702; 
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ordinance  which  provides  for  such  rates  "as  may  be  agreed  upon 
between  the  consumer  and  water  company,  not  exceeding"  specified 
rates,  constitutes  a  contract  by  the  city  that  it  will  not  reduce  the  rates 
below  those  specified  during  the  term  of  the  contract,  and  any  such 
attempted  reduction  thereof  by  the  city  or  its  water  board,  under  a 
law  of  the  state,  impairs  the  obligation  of  this  contract,  and  the  water 
company  will  be  entitled  to  an  injunction  restraining  the  enforcement 
of  an  order  of  the  city's  water  board  reducing  the  rates  below  those 
specified  in  the  ordinance.11  Where  by  franchise  or  ordinance  public 
service  rates  within  a  municipality  have  been  fixed  and  accepted  as 
between  a  public  service  corporation  and  the  public,  without  express 
delegation  of  power  in  such  particular  by  the  legislature  to  the  munic- 
ipality, a  change  of.  the  rates  by  the  public  service  commission  does 
not  impair  the  obligation  of  a  contract.18  A  provision  of  a  state  con- 
stitution giving  the  legislature  full  power  to  correct  abuses,  and  pre- 
vent unjust  discrimination  and  excessive  charges,  is  self  executing  to 
the  extent  that  contracts  made  after  it  went  into  effect  are  subject  to 
the  possibility  of  the  exercise  of  such  power.1*  It  has  been  held  that 
the  mere  extension  of  city  limits  to  take  in  property  to  which  the  com- 
pany furnishing  the  city  with  water  had  extended  its  mains  at  large 
expense,  under  a  contract  by  which  the  property  owner  was  to  pay  a 
certain  rate  for  water  delivered  to  it,  does  not  abrogate  such  contract 
and  put  in  force  the  rate  presented  by  the  city  ordinance.14 

65.  Judicial  Supervision. — The  doctrine  that  the  legislature  is,  for 
political  reasons  of  manifest  force,  wholly  exempt  in  all  its  proceed- 
ings from  any  legal  process  or  judicial  control,  is  not,  nor  is  any 
portion  of  it,  true,  when  applied  to  a  subordinate  municipal  body 
which,  though  clothed  to  some  extent  with  legislative  and  even  polit- 
ical powers,  is  yet,  in  the  exercise  of  all  its  powers,  just  as  subject 
to  the  authority  and  control  of  courts  of  justice,  to  legal  process, 
legal  restraint,  and  legal  correction,  as  any  other  body  or  person, 
natural  or  artificial.16  And  if  water  rates  are  fixed  by  subordinate 
bodies  acting  under  legislative  power  or  otherwise  than  by  appro- 
priate judicial  proceedings,  in  which  full  notice  and  an  opportunity 
to  be  heard   are   given,  it  is  within   the  province  of  the   courts 

11.  Omaha  Water  Co.  v.  Omaha,  147  164  S.  W.  486,  L.R.A.1916A  1060. 
Fed.  1,  77  C.  C.  A.  1.  8  Ann.  Cas.       15.  San  Diego  Land,  etc.,  Co.  v.  Na- 
614,  12  L.R.A.(N.S.)  736.  tional  City,  174  U.  S.  739,  19  S.  Ct. 

12.  Benwood  v.  Public  Service  Com-  804,  43  U.  S.  (L.  ed.)  1154;  Spring 
mission,  75  W.  Va.  127,  83  S.  E.  295,  Valley  Waterworks  v.  San  Francisco, 
L.R.A.1915C  261  and  note.  82  Cal.  286,  22  Pac.  910,  1046,  16  A. 

13.  Tampa  Waterworks  Co.  v.  Tarn-  S.  R.  116,  6  L.R.A.  756.  Generally  as 
pa,  199  U.  S.  241,  26  S.  Ct.  23,  50  U.  to  judicial  control  over  the  acts  of 
S.  (L.  ed.)  170.  municipal  councils  and  relief  in  equity 

14.  State  v.  Eastin,  270  Mo.  193,  against  invalid  ordinances,  see  Munio- 
192  S.  W.  1006,  L.R.A.1917D  802,  ipal  Corporations,  vol.  19,  p.  904 
overruling  State  v.  Geiger,  246  Mo.  74,  et  seq. 
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to  review  such  action  to  the  extent,  at  least,  of  determining 
whether  the  rates  so  fixed  will  furnish  some  reward  for  the  property 
used  and  the  services  rendered.1*  But  it  should  also  be  remembered 
that  the  judiciary  ought  not  to  interfere  with  the  collection  of  rates 
established  under  legislative  sanction  unless  they  are  so  plainly  and 
palpably  unreasonable  as  to  make  their  enforcement  equivalent  to 
the  taking  of  property  for  public  use  without  such  compensation  as 
under  all  the  circumstances  is  just  both  to  the  owner  and  to  the  pub- 
lic.17 The  fixing  of  water  rates  is  a  legislative  act,  at  least  to  the 
extent  that  the  action  of  the  proper  bodies  clothed  with  such  power 
cannot  be  controlled  by  writs  which  can  issue  only  for  the  purpose  of 
controlling  judicial  action.18  In  proceedings  to  have  rates  reviewed 
the  court  is  not  limited  to  the  evidence  produced  before  the  body 
authorized  to  fix  rates,  and  may  act  without  knowing  what  such  evi- 
dence was.10 

Discrimination 

66.  In  General. — A  grant  by  a  corporation  organized  to  furnish  a 
public  water  supply,  of  the  free  use  of  water  to  a  railroad  in  considera- 
tion of  the  right  to  lay  its  pipe  lines  along  the  railroad  right  of  way, 
is  not  against  public  policy,  and  may  be  enforced  by  the  railroad 
company  so  long  as  the  water  taken  by  it  does  not  reduce  the  supply 
below  that  necessary  or  convenient  for  other  consumers,  and  the  con- 
tract has  not  been  modified  by  the  public  officials,  but  on  a  discon- 
tinuance of  the  use  of  the  easement  the  contract,  being  indefinite  as 
to  term,  ceases  to  operate,  but  till  such  discontinuance  the  water  com- 
pany is  bound  by  its  contract.20  It  is  a  rule  of  the  common  law  that 
persons  carrying  on  a  business  which  is  public  in  its  nature,  or  which 
is  impressed  with  a  public  interest,  cannot  select  their  patrons  arbitra- 
rily, but  must  serve  all  who  apply,  on  equal  terms  and  at  reasonable 
rates,  on  their  complying  with  the  reasonable  rules  and  regulations 
made  for  the  conduct  of  the  business;  *  it  is  not  a  matter  of  bargain 

16.  San  Diego  Water  Co.  v.  San  18.  San  Die<*o  Land,  etc.,  Co.  v.  Na- 
Diego,  118  Cal.  556,  50  Pac.  633,  62  tional  City,  174  U.  S.  739.  19  S.  Ct. 
A.  S.  R.  261.  38  L.R.A.  460;  Knox-  804,  43  U.  S.  (L.  ed.)  1154:  Spring 
eille  v.  Knoxville  Water  Co.,  107  Tenn.  Vallev  Water  Works  v.  San  Francisco, 
647,  64  S.  W.  1075,  61  L.R.A.  888.  82  Cal.  286,  2  Pac.  910,  1046,  16  A, 

Note:  61  L.R.A.  104.  S.  R.  116,  6  L.R.A.  756. 

17.  San  Diego  Land,  etc.,  Co.  v.  19.  San  Diego  Water  Co.  v.  San 
National  City,  174  U.  S.  739,  19  S.  Diepo,  118  Cal.  558;  22  Pac.  910,  1046, 
Ct.  804,  43  U.  S.  (L.  ed.)  1154;  Knox-  62  A.  S.  R.  261,  6  L.R.A.  756. 

ville  v.  Knoxville  Water  Co.,  212  U.       Note:  61  L.R.A.  104. 
S.  1,  29  S.  Ct.  148,  53  U.  S.  (L.  ed.)        20.  Southern    Pac.    Co.    v.    Spring 

371;   Spring  Valley  Water  Works  v.  Vallev  Water  Co.,  173  Cal.  291,  159 

San  Francisco,  82  Cal.  286,  22  Pac.  Pac.  865,  L.R.A.1917E  680. 
910,  1046,  16  A.  S.  R.  116,  6  L.R.A.       1.  State  v.  Birmingham"  Waterworks 

756.  Co.,  164  Ala.  586,  51  So.  354,  137  A. 
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and  sale  or  of  expreeB  contract*  And  a  municipality  undertaking  to 
8UPPly  water  to  its  inhabitants  stands  in  no  different  relation  as  to  the 
right  to  discriminate  from  that  of  a  private  corporation.*  In  some 
jurisdictions  it  is  the  rule  that  a  water  company,  or  a  municipality 
operating  its  own  waterworks  system,  is  not  bound  to  absolute  uni- 
formity of  rates,  but  may  discriminate  between  consumers  so  long  as 
the  rates  which  it  charges  are  not  unreasonable  for  the  service  ren- 
dered,4 and  the  discrimination  between  patrons  is  not  essentially 
unjust  The  rule  is  not  that  there  must  not  be  any  discrimination  of 
any  kind,  but  that  there  must  be  no  unjust  discrimination.5  Inequal- 
ity in  water  rates  resulting  merely  from  the  failure  of  city  officers  to 
enforce  an  ordinance  as  to  some  of  the  consumers  does  not  constitute  a 
cause  of  complaint  to  a  consumer  against  whom  the  ordinance  is  en- 
forced.0 The  reasoning  supporting  this  rule  is  that  if  the  rate  granted 
to  favored  customers  is  less  than  the  reasonable  rate  that  the  company 
may  lawfully  demand  from  all  consumers  on  a  basis  of  uniformity,  the 
consequent  discrimination  is  enjoyed  by  those  having  the  favored  rate 
at  the  expense  of  the  company,  and  does  not  impinge  on  any  right  of 
consumers  generally,  for  they  are  receiving  all  they  are  entitled  to 
have  in  any  event7  The  untenableness  of  this  position,  however,  must 
become  apparent  when  a  moment's  consideration  is  given  to  the  fact 
that  one  of  the  primary  and  most  important  objects  to  be  attained  by 
rate  regulation  is  the  prevention  of  discrimination.  It  must  be  quite 
clear  that  to  hold  that  the  rate  fixing  power  goes  no  farther  than  iq 

S.  R.  69,  20  Ann.  Cas.  951  and  note,  L.R.A.(N.S.)  770. 

27  L.R.A.(N.S.)  674  and  note;  Hatch  Note:  L.R.A.1915D  1087. 

v.  Consumer's  Co.,  17  Idaho  204,  104  4.  State     v.     Birmingham     Water- 

Pac.   670,  40  L.R.A.(N.S.)    263,   af-  works,  164  Ala.  586,  51  So.  354,  137 

firmed  224  U.  S.  148,  32  S.  Ct.  465,  56  A.  S.  R.  69,  20  Ann.  Cas.  951  and  note, 

U.     S.     (L.    ed.)     703;    Danville    v.  27  L.R.A.(N.S.)  674;  Wagner  v.  Rock 

Danville  Water  Co.,  178  111.  299,  53  Island,  146  HL  139,  34  N.  E.  545,  21 

N.  E.  118,  69  A.  S.  R.  304;  Wagner  L.R.A.  519;  Danville  v.  Danville  Wa- 

v.  Rock  Island,   146  111.   139,  34  N.  ter  Co.,  178  111.  299,  53  N.  B.  118,  69 

E.    545,    21    L.R.A.    519;    American  A.  S.  R.  304;  Robbins  v.  Bangor  R., 

Waterworks  Co.  v.  State,  46  Neb.  194,  etc.,  Co.,  100  Me.  496,  62  Atl.  136,  1 

64  N.  W.  711,  50  A.  S.  R.  610,  30  L.R.A.(N.S.)  963 ;  Ladd  v.  Boston,  170 

L.R. A.  447 ;  Watauga  Bank  v.  Wolfe,  Mass.  332,  49  N.  E.  627,  40  L.R.A. 

99  Tenn.  429,  41  S.  W.  1062,  63  A.  S.  171;  Souther  v.  Gloucester,  187  Mass. 
R.  841.  552,  73  N.  E.   558,  69  L.R.A.  309; 

Notes:  61  L.R.A.  90;  63  A.  S.  R.  Fretz  v.  Edmond,   (Okla.)   168  Paa 

844.  800,  L.R.A.1918C  405. 

2.  Robbins  v.  Bangor  R.,  etc.,  Co.,  5.  Fretz  v.  Edmond,    (Okla.)    168 

100  Me.  496,  62  Atl.  136,  1  L.R.A.  Pao.  800,  L.R.A.1918C  405. 

(N.S.)  963;  Mansfield  v.  Humphreys  6.  Wagner  v.  Rock  Island,  146  HI. 

Mfg.  Co.,  82  Ohio  St.  216,  92  N.  E.  139,  34  N.  E.  545,  21  L.R.A.  519. 

233,    19    Ann.    Cas.   842,    31    L.R.A.  7.  State  v.  Birmingham  Waterworks 

(N.S.)  301.  Co.,  164  Ala.  586,  51  So.  354,  20  Ann. 

3.  Chicago  ^ .  Northwestern  Mut.  L.  Cas.  951,  137  A.  S.  R.  69,  27  L.R.A. 
Ins.  Co.,  218  111.  40,  75  N.  E.  803,  1  (N.S.)  674  and  note. 
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name  an  amount  beyond  which  a  charge  may  not  be  made,  leaves  the 
utmost  room  for  abuse  by  way  of  favoritism  and  discrimination 
within  that  limit.  It  is,  in  practical  effect,  a  denial  of  the  existence  of 
the  rate  fixing  power  itself.8  And  so  the  courts  in  many  jurisdictions 
do  not  permit  discrimination,  and  the  rule  is  that  a  person  furnishing 
the  public  with  water,  whether  it  be  a  private  individual  or  corpora- 
tion or  a  municipality,  must  do  so  on  equal  terms  and  without 
discrimination  in  rates.9  And  while  it  has  been  held  that  a  statute  for- 
bidding rebates,  discount,  or  discrimination  in  respect  to  service  ren- 
dered or  to  be  rendered  by  a  public  utility  does  not  apply  to  existing 
contracts,10  this  rule  is  against  the  weight  of  authority,  which  holds 
that  statutes  forbidding  discrimination  in  rates  are  applicable  tc  exist- 
ing contracts,  and  that  statutes  creating  public  service  commissions, 
and  authorizing  them  to  regulate  rates,  permit  the  latter  to  set  aside 
prior  contracts,  valid  when  made,  without  violating  constitutional  pro- 
vision against  the  impairment  of  contracts.11  In  Canada  the  rule  is 
that  where  a  municipality  operating  a  waterworks  system  is  bound  to 
serve  persons  along  its  mains  it  must  do  so  on  uniform  rates  and  can- 
not discriminate  between  consumers  as  to  rates,12  but  as  to  nonresi- 
dents whom  a  city  is  not  bound  to  supply  with  water  it  may  dis- 
criminate, and  may  charge  them  special  rates.18  The  method  of  dis- 
crimination is  immaterial,  and  if  a  rule  or  ordinance  when  put  in 
operation  will  work  a  discrimination,  it  is  illegal  and  invalid.14  So  a 
rule  of  a  water  company  requiring  a  person  whose  water  had  been  shut 
off  for  nonpayment  of  rent  to  pay  the  sum  of  one  dollar  in  addition  to 
the  advance  rental  before  the  water  would  be  again  turned  on  consti- 
tutes a  discrimination  which  rendered  the  rule  invalid.16 

67.  Difference  in  Rates  Based  on  Difference  in  Conditions. — As 
bearing  on  the  question  of  discrimination  it  must  be  true  that  the 
quantity  of*  water  used  and  the  cost  of  the  individual  service  axe  the 
principal  elements  for  consideration  in  fixing  the  charges  as  between 
individual  water  takers  or  classes  of  takers.1*    And  in  jurisdictions 

8.  Pinney,  etc.,  Co.  v.  Los  Angeles       Note:  20  Ann.  Cas.  953. 

Gas,  etc.,  Corp.,  168  Cal.  12,  141  Pac.  10.  Belfast  v.   Belfast  Water  Co., 

620,   Ann.    Cas.   1915D   471,   LJ&.A.  115  Me.  234,  98  Atl.  738,  L.R.A.1917B 

1915  C  282.  908. 

Note:  L.R.A.1915D  1087.  11.  Note:  L.RA.1917B  908. 

9.  Gordon  v.  Doran,  100  Minn.  343,  12.  Note :  20  Ann.  Cas.  955. 

Ill  N.  W.  272,  8  L.R.A.(N.S.)  1049;       13.  Notes:    L.R.A.1915D   1089;    20 
American  Waterworks  Co.  v.  State,  46   Ann.  Cas.  955. 

Neb.   194,  64  N.  W.  711,  50  A.  S.       14.  Gordon  v.  Doran,  100  Minn.  343, 
R.  610,  30  L.RA.  447;  Sammons  v.  111  N.  W.  272,  8  L.RA.(N.S.)  1049. 
Kearney  Power,  etc.,  Co.,  77  Neb.  580,       Note :  20  Ann.  Cas.  954. 
110  N.  W.  308,  8  L.R.A.(N.S.)  404;       15.  American    Waterworks    Co.    v. 
Griffin  v.  Goldsboro  Water  Co.,  122   State,  46  Neb.  194,  50  A.  S.  R.  610,  30 
N.  C.  206,  30  S.  E.  319,  41  L.R.A.  240;   L.R.A.  447. 
Watauga  Water  Co  v.  Wolfe,  99  Tenn.       Note:  20  Ann.  Cas.  954. 
429,  41  S.  W.  1060,  63  A.  S.  R.  841.         16.  Robbins  v.  Bangor  R.,  etc.,  Co., 

1450 


27  B.  C.  L.  WATERWORKS  §  67 

where  the  test  in  a  given  case  is  not  whether  the  company  discrimin- 
ates in  its  charges,  but  whether  the  charges  are  reasonable,  it  has  been 
held  that  a  water  company,  or  a  municipality  operating  its  own  water- 
works, may  discriminate  between  consumers  by  charging  a  less  rate 
for  large  consumers,  where  the  rates  are  based  on  the  amount  of  water 
consumed.17    An  ordinance  fixing  the  amount  to  be  charged  by  a 
water  company  for  water  is  not  invalid  as  discriminating  between  con- 
sumers because  it  fixes  a  flat  rate  and  a  meter  rate,  and  the  latter  may 
be  more  or  less  than  the  flat  rate,  as  in  such  case  the  flat  rate  is 
merely  an  estimate  based  on  the  amount  of  consumption,  which 
is  not  binding  absolutely  on '  either  the  water  company   or  the 
consumer,  and  either  may  have  a  meter  installed  and  demand  that 
the  rate  be  according  to  the  amount  of  consumption,  thereby  work- 
ing no  discrimination.18    And  it  has  been  held  that  where  a  water 
company  has  some  consumers  on  a  flat  rate  and  others  on  a  meter  rate, 
so  long  as  the  price  to  persons  furnished  on  each  rate  is  the  same 
as  to  all  others  of  the  same  class,  i.  e.,  on  the  same  rate,  there  is  no  dis- 
crimination.11   A  waterworks  company  may  make  a  reasonable  dis- 
crimination between  large  and  small  consumers  on  a  meter  rate, 
requiring  small  consumers  to  pay  a  minimum  rental  which  is  in 
excess  of  the  ordinary  price  of  the  water  consumed  by  them.80    Btit 
the  prices  paid  by  other  consumers  may  have  an  important  bearing  on 
the  question  whether  the  rates  are  reasonable.1    So  also  it  is  proper 
and  lawful  to  classify  water  takers,  not  arbitrarily,  but  on  reasonable 
grounds,  as  for  instance  as  between  boarding  houses  and  private  dwel- 
ling houses.8    A  public  service  company  cannot  make  a  difference  in 
price  according  to  the  use  made  by  the  customer,  nor  is  a  discrimina- 
tion proper  based  on  the  value  of  the  service  to  the  customer.*    The 
fact  that  the  construction  of  waterworks  is  a  public  use  to  be  paid  for 
by  taxation  does  not  require  the  basing  of  all  rates  on  the  amount  of 
water  used  in  each  instance,  and  on  nothing  else ;  and  so  the  owners  of 
cottages  in  outlying  districts  of  a  city  cannot  complain  that  some  dis- 

100  Me.  496,  62  Atl.  136,  1  L.R.A.  20.  Bobbins  v.  Bangor  R.,  etc.,  Co., 

(N.S.)  963.  100  Me.  496,  62  Atl.  136,  1  L.R.A. 

Note:  20  Ann.  Cas.  953.  (N.S.)  963. 

17.  Walton  v.  Proutt,  117  Ark.  388,  Note:  20  Ann.  Cas.  953. 
174   S.  W.   1152,  L.R.A.1915D  917;  1.  Note:  20  Ann.  Cas.  955. 
Silkman  v.  Tonkers  Water  Com'rs,  152  2.  Robbing  v.  Bangor  R.,  etc.,  Co., 
N.  Y.  327,  46  N.  E.  612,  37  L.R.A.  100  Me.  496,  62  Atl.  136,  1  L.R.A. 
827.  (N.S.)  963. 

Notes:    27   L.R.A.(N.S.)    674;   20  Note:  20* Ann.  Cas.  953. 

Ann.  Cas.  955.  3.  Robbins  v.  Bangor  R.,  etc.,  Co., 

18.  Ladd  v.  Boston,  170  Mass.  332,  100  Me.  496,  62  Atl.  136,  1  L.R.A 
49  N.  E.  627,  40  L.R.A.  171.  (N.S.)  963. 

Note :  20  Ann.  Cas.  954.  Note :  20  Ann.  Cas.  953. 

19.  Note:  20  Ann.  Cas.  954. 
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crimination  is  made  in  rates  between  them  and  consumers  in  the  heart 
of  the  city,  where  special  circumstances  exist  which  justify  it.4 

68.  Discrimination  as  to  Public  Institutions. — Free  service  to  the 
public  is  not/  at  common  law,  unreasonable,  and  therefore  unlawfully 
discriminatory,  because  the  law  against  unreasonable  discrimination 
rests  on  public  policy,  and  discrimination  in  favor  of  the  public  is  not 
opposed  to  public  policy,  because  it  relieves  the  people  generally  of 
part  of  their  burdens.*  Accordingly  a  company  or  municipality 
furnishing  water  to  the  public  may  furnish  water  free  of  charge,  or  at 
a  mere  nominal  charge,  to  public  institutions  which  are  not  organ- 
ized or  operated  for  profit,  and  no  duty  to  the  public  is  violated 
thereby.6  So  a  contract  to  furnish  free  water  service  to  a  municipality 
forever  after  it  has  paid  certain  rates  for  a  period  of  time  is  not  invalid 
after  the  payments  have  been  made,  for  discrimination  against  other 
consumers,  since  the  service  is  purchased  by  the  payments  made.7 

Enforcing  Payment 

69.  Payment  in  Advance;  Right  to  Shut  Off  Water  for  Nonpay- 
ment.— A  water  company  may  promulgate  and  enforce  a  rule  requir- 
ing a  consumer  to  pay  water  rentals  for  a  reasonable  time  in 
advance ; 8  but  a  regulation  that  one  year's  rent  will  be  required  in 
all  cases,  payable  in  advance,  is  not  reasonable,  and  cannot  be 
enforced.9  That  the  legislature  may  authorize  a  municipality  to  shut 
off  its  water  supply  for  nonpayment  of  rates  is  beyond  doubt.10  And 
even  in  the  absence  of  legislative  authority  the  general  rule  is  that 
those  furnishing  the  general  public  with  its  water  supply,  either  in  a 
private  or  a  municipal  capacity,  may  adopt,  as  a  reasonable  regulation 
for  conducting  such  business,  a  rule  providing  that  the  water  so  sup- 
plied may  be  shut  off  for  nonpayment  therefor ;  and,  in  pursuance  of 
such  regulation,  the  water  supply  may  be  discontinued  on  the  failure 
of  the  consumer  to  pay  the  water  rents.11    The  power  of  a  municipal- 

4.  Souther  v.  Gloucester,  187  Mass.  Me.  234,  98  AtL  738,  L.R.A.1917B 
552,  73  N.  E.  558,  69  L.R.A.  309.  908. 

5.  Belfast  v.  Belfast  Water  Co.,  115  8.  Hatch  v.  Consumers'  Co.,  17 
Me.234,98Atl.738,L.R.A.1917B908;  Idaho  204,  104  Pac.  670,  40  L.R.A. 
Fretz  v.  Edmond,  (Okla.)  168  Pac.  (N.S.)  263,  affirmed  224  U.  S.  148, 
800,  L.R.A.1918C  405.  32  S.  Ct.  465,  56  U.  S.  (L.  ed.)  703; 

6  Chicago  v.  Chicago  University,  State  v.  Butte  City  Water  Co.,  18 
228*  111.  605,  81  N.  E.  1138,  10  Ann.  Mont.  199,  44  Pac.  966,  56  A.  S.  R. 
Cas.  669;  Fretz  v.  Edmond   (Okla.)    574,  32  LJLA.  697. 

168     Pac.     800,     L.R.A.1918C     405;  9.  Rockland  Water  Co.  v.  Adams, 

Twitchell  v.   Spokane,  55  Wash.  86,  84  Me.  472,  24  AtL  840,  30  A.  S.  R. 

104  Pac.  150,  133  A.  S.  R.  1021,  24  368. 

L.R.A.(N.S.)  290.  10.  Note:  19  Ann.  Cas.  847. 

Note :  20  Ann.  Cas.  955.  11.  Hatch    v.    Consumers'    Co.,    17 

7  Belfast  v.  Belfast  Water  Co.,  115  Idaho  204,  104  Pac.  670,  40  L.R.A. 
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ity  to  shut  off  water  for  the  nonpayment  of  rent  will  be  found  in  stat- 
utory authority  to  construct  waterworks  and  to  supply  water  to  the 
inhabitants,  and  to  collect  money  for  water  supplied,  and  to  make  such 
by-laws  and  regulations  as  it  may  deem  necessary  ior  the  safe, 
economic,  and  efficient  management  and  protection  of  the  water- 
works.12 In  this  connection  it  may  be  pointed  out  that  a  provision 
for  cutting  off  water  if  the  consumer  fails  to  pay  by  the  tenth  of  the 
month  is  not  a  penalty,  or  forfeiture  of  the  consumer's  right  to  a 
supply  of  water,  and  where  the  tender  of  the  amount  actually  payable 
is  made  before  the  water  is  turned  off,  the  right  to  turn  off  the  water 
ceases  notwithstanding  the  fact  that  such  tender  is  not  made  within 
the  time  as  required  by  the  company's  rule.18  The  right  to  enforce 
the  payment  of  arrearages  by  shutting  off  the  supply  is  cumulative, 
and  is  not  affected  by  the  fact  that  a  lien  for  unpaid  water  rent  may 
be  filed  against  the  property.14  A  statutory  provision  authorizing  a 
municipal  corporation  to  cut  off  the  water  supply  because  of  unpaid 
water  rates  has  been  held  not  to  apply  to  public  schools  under  the  con- 
trol of  the  board  of  education,  a  separate  municipal  corporation.  This 
conclusion  is  based  on  the  ground  that  water  in  the  schools  is  a  public 
necessity  and  that  the  duty  of  the  board  to  pay  water  rates  can  bo 
enforced  by  mandamus  without  resorting  to  the  summary  method 
properly  provided  for  in  case  of  delinquent  private  corporations  and 
individuals.16  And  not  only  are  regulations  providing  for  the 
shutting  off  of  water  reasonable  but  also  those  regulations  which 
require  the  payment  of  a  nominal  charge  for  turning  on  the  water,16 
though  there  is  authority  that  a  rule  requiring  the  payment  of  one 

(N.S.)  263,  affirmed  224  U.  8.  148,  32  233,  19  Ann.  Cas.  842  and  note,  31 
S.  Ct.  465,  56  U.  S.  (L.  ed.)  703;  L.R.A.(N.S.)  301  and  note;  Poole  v. 
Cooper  v.  Goodland,  80  Kan.  121,  102  Paris  Mountain  Water  Co.,  81  S.  C. 
Pac.  244,  23  L.R.A.(N.S.)  410;.  438,  62  S.  E.  874,  128  A.  S.  R.  923 
Covington  v.  Ratterman,  128  Ky.  336,'  and  note;  Farmer  v.  Nashville,  127 
108  S.  W.  297,  17  L.R.A.(N.S.)  923;  Tenn.  509,  156  S.  W.  189,  45  L.R.A. 
Wood  v.  Auburn,  87  Me.  287,  32  Atl.  (N.S.)  240;  Tacoma  Hotel  Co.  v.  Ta- 
906,  29  L.R.A.  376;  Robbins  v.  coma  light,  etc.,  Co.,  3  Wash.  316, 
Bangor  R.,  etc.,  Co.,  100  Me.  496,  28  Pac.  516,  28  A.  S.  R.  35, 14  L.R.A. 
62    Atl.    136,    1    L.R.A.(N.S.)    963;   669  and  note. 

Carter  v.  Suburban  Water  Co.,  131  Notes:  30  A.  S.  R.  370;  61  L.R.A. 
Md.  91,  101  Atl.  771,  L.R.A.1918A  106;  40  LJEt.A.(N.S.)  263;  Ann.  Cas. 
764;    Turner  v.   Revere   Water   Co.,  1914A  542. 

171    Mass.    329,    50   N.    E.    634,    68       12.  Mansfield   v.    Humphreys  Mfg. 
A.  S.  R.  432,  40  L.R.A.  657;  Burke   Co.,  82  Ohio  St.  216,  92  N.  E.  233,  19 
v.  Water  Valley,  87  Miss.  732,  40  So.  Ann.  Cas.  842,  31  L.R.A.(N.S.)  301. 
820,  112  A.  S.  R.  468;  State  v.  Butte       13.  Notes:  19  Ann.  Cas.  848;  Ann. 
City  Water  Co.,  18  Mont.  199,  44  Pac.   Cas.  1914A  542. 
966,  56  A.  S.  R.  574,  32  L.R.A.  697;       14.  Note:  19  Ann.  Cas.  848. 
State  v.  Water  Supply  Co.,  19  N.  M.       15.  Note:  Ann.  Cas.  1914A  542. 
27,  140  Pac.  1056,  L.R.A.1915A  242       16.  Mansfield   v.   Humphreys   Mfg. 
and   note;    Mansfield  v.   Humphreys   Co.,  82  Ohio  St.  216,  92  N.  E.  233,  19 
Mfg.  Co.,  82  Ohio  St.  216,  92  N.  E.   Ann.  Cas.  842,  31  L.R.A.(N.S.)  301, 
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dollar  by  every  person  from  whose  premises  water  has  been  turned  off 
for  nonpayment  of  water  rates,  as  a  charge  for  turning  the  water  off 
and  for  then  turning  it  on  again,  is  unreasonable.17  Where  the  per- 
son using  wafter  has  no  knowledge  of  a  fraud  which  has  prevented  the 
proper  operation  of  the  meter,  the  water  cannot  be  shut  off  because  of 
his  refusal  to  pay  a  sum  greater  than  that  indicated  by  the  meter  to 
be  due.18  While  a  public  service  water  company  has  the  right  to  cut 
off  a  consumer's  water  supply  for  nonpayment  of  recent  and  just  bills 
for  water  rents,  and  may  refuse  to  engage  to  furnish  further  supply 
until  said  bills  are  paid,19  the  right  cannot  be  exercised  so  as  to  coerce 
the  consumer  into  paying  a  bill  which  is  unjust  or  which  the  con- 
sumer in  good  faith  and  with  show  of  reason  disputes,  either  as  to  lia- 
bility or  amount,  by  denying  him  such  a  prime  necessity  of  life  as 
water,  when  he  offers  to  comply  with  the  reasonable  rules  of  the  com- 
pany as  to  such  supply  for  the  current  term.10 

70.  Rule  that  Company  Will  Deal  with  Owner  Only. — A  rule  is 
unreasonable  which  provides  that  the  municipality  or  company  will 
deal  alone  with  the  owners  of  property,  so  as  to  require  inhabitants 
who  are  not  owners,  but  who  occupy  property  belonging  to  a  delin- 
quent owner,  to  pay  the  delinquent  charges  of  the  landlord  as  a  condi- 
tion precedent  to  his  receiving  water  services.1  The  reason  is  that  at 
the  common  law  there  is  no  duty  or  obligation  on  the  part  of  the  land- 
lord to  furnish  water  to  his  tenant;  and  conversely,  there  is  no  com- 
mon law  obligation  on  the  tenant  to  pay  the  debt  claimed,  in  the 
absence  of  an  agreement  to  do  so,  and  such  a  -rule,  if  valid,  would 
enlarge  the  obligation  of  the  landlord  to  the  tenant  to  the  extent  of 
requiring  the  landlord  to  furnish  the  water  and  pay  the  water  assess- 
ments, in  order  that  the  premises  might  be  occupied;  and  it  would 
likewise  require  the  tenant  to  pay  such  a  debt  of  the  landlord,  thereby 
denying  to  him  the  right  of  water  service  in  his  capacity  of  an  inhab- 
itant of  the  city.  The  rule  is  also  void  because  it  is  an  arbitrary  dis- 
crimination between  the  inhabitants  of  the  city.  If  a  municipality  or 
company  can  limit  its  water  charges  and  water  accounts  to  the  owners 

17.  American  Waterworks  Co.  v.  Mountain  Water  Co.,  81  S.  C.  438,  62 
State,  46  Neb.  194,  64  N.  W.  711,  50  S.  E.  874,  128  A.  S.  R.  923  and  note. 
A.  S.  R.  610,  30  L.R.A.  447.  Notes:    31    L.R.A.(N.S.)    302;    40 

18.  Note:  19  Ann.  Cas.  849.  L.R.A.(N.S.)  264;  19  Ann.  Cas.  848; 

19.  Note:  19  Ann.  Cas.  848.  Ann.  Cas.  1914A  542. 

20.  Wood  v.  Auburn,  87  Me.  287,  32  1.  State  v.  Butte  City  Water  Co.,  18 
Atl.  906,  29  L.R.A.  376;  Carter  v.  Sub-  Mont.  199,  44  Pac.  966,  56  A.  S.  R. 
urban  Water  Co.,  131  Md.  91, 101  Atl.  574,  32  L.R.A.  697;  Parmer  v.  Nash- 
771,  L.R.A.1918A  764;  State  v.  Water  ville,  127  Tenn.  609,  156  S.  W.  189, 
Supply  Co.,  19  N.  M.  27,  140  Pae.  45  L.R.A.(N.S.)  240 ;  Bourke  v.  Oleott 
1056,  L.R.A.1915A  242;  Mansfield  v.  Water  Co.,  84  Vt.  121,  78  AtL  715, 
Humphreys  Mfg.  Co.,  82  Ohio  St.  216,  Ann.  Cas.  1912D  108,  33  L.R.A.(N.S.) 
92  N.  E.  233,  19  Ann.  Cas.  842,  31  1015  and  note. 

L.RA.(N.S.)    301;    Poole    v.    Paris 
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of  property,  and  refuse  to  run  accounts  or  furnish  water  to  tenants,  it 
naturally  and  inevitably  follows  that  the  company  thereby  discrimi- 
nates between  inhabitants  of  the  city  who  own  property  and  those  who 
do  not.2 

71.  Refusal  to  Supply  Water  to  Consumer  in  Default. — A  com- 
pany may  refuse  to  supply  water  to  a  person  in  default  for  previous 
service,  and  a  regulation  permitting  such  action  is  reasonable.  In  that 
case  the  company  by  its  refusal  of  a  water  supply  is  not  attempting  to 
coerce  one  person  into  the  payment  of  an  obligation  incurred  by 
another.8  But  a  water  company  cannot  enforce  a  rule  requiring  a 
consumer  to  pay  an  old  or  disputed  bill  for  water  furnished  him  at 
some  previous  time  for  some  other  and  independent  use,  or  at  some 
other  place  or  residence,  or  for  a  separate  or  distinct  transaction  from 
that  for  which  he  is  claiming  and  demanding  a  water  supply,  as  a 
condition  precedent  to  supplying  him  with  water,  where  he  tenders 
payment  of  the  established  water  rate  in  advance  for  the  service  he 
is  demanding.4  Under  such  circumstances  the  water  company  will 
be  enjoined  from  continuing  its  refusal  to  supply  water,  at  the  suit 
of  the  landlord,  on  the  ground  that  such  a  regulation  was  unrea- 
sonable.5 And  the  question  of  the  validity  of  an  old  claim  against 
a  water  consumer  will  not  be  investigated  in  a  suit  to  enjoin  the 
shutting  off  of  his  supply  after  the  city  has  accepted  the  rates  and 
furnished  water  for  periods  subsequent  to  that  covered  by  the  dis- 
puted claim,  and  the  city  must  resort  to  independent  judicial  proceed- 
ings to  recover  the  rent.* 

72.  Right  to  Shut  Off  Water  for  Refusal  to  Pay  Rent  Due  from 
Former  Owner  or  Occupant. — In  the  absence  of  legislative  authority 
therefor,  a  regulation  providing  that  the  water  supply  may  be  shut 
off  for  nonpayment  is  unreasonable  in  so  far  as  it  may  be  construed 
to  authorize  cutting  off  the  supply  when  a  tenant  refuses  to  pay  delin- 
quent water  rents  owed  by  a  former  occupant  or  owner,7  as  to  do  so 

2.  Farmer  v.  Nashville,  127  Term.  Notes:  63  A.  S.  R.  844;  81  A.  S.  R. 
509,  156  S.  W.  189,  45  L.R.A.(N.S.)    480;  19  Ann.  Cas.  848. 

240.  5.  Wood  v.  Auburn,  87  Me.  287,  32 

3.  Tacoma    Hotel    Co.    v.    Tacoma  Atl.  906,  29  L.R.A.  376. 
Light,  etc.,  Co.,  3  Wash.  316,  28  Pac.       Note:  19  Ann.  Cas.  849. 

516,  28  A.  S.  R.  35,  14  L.R.A.  669 ;       6.  Wood  v.  Auburn,  87  Me.  287,  32 
Linne  v.  Bredes,   43   Wash.  540,   86   Atl.  906,  29  L.R.A.  376. 
Pac.  858,  117  A.  S.  R.  1068,  11  Ann.       7.  Gadsden    v.    Mitchell,    145    Ala. 
Cas.  238,  6  L.R.A.(N.S.)  707.  137,  40  So.  557,  117  A.  S.  R.  20,  6 

4.  Hatch  v.  Consumers'  Co.,  17  L.R.A.(N.S.)  781;  Covington  v.  Rat- 
Idaho  204,  104  Pac.  670,  40  L.R.A.  terman,  128  Ky.  336,  108  S.  W.  297, 
(N.S.)  263,  affirmed  224  U.  S.  148,  32  17  L.R.A.(N.S.)  923;  Merrimack  River 
S.  Ct.  465,  56  U.  S.  (L.  ed.)  703;  Sav.  Bank  v.  Lowell,  152  Mass.  556, 
Wood  v.  Auburn,  87  Me.  287,  32  26  N.  E.  97,  10  L.R.A.  122;  Turner  ▼. 
Atl.  906,  29  L.R.A.  376 ;  State  v.  Wa-  Revere  Water  Co.,  171  Mass.  329,  50 
ter  Supply  Co.,  19  N.  M.  27, 140  Pac.  N.  E.  634,  68  A.  S.  R.  432,  40  L.R.A. 
1056,  L.R.A.1915A  242.  657;  Burke  v.  Water  Valley,  87  Miss. 
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would  compel  one  man  to  pay  another's  debt  in  order  to  obtain  a 
necessity.8  And  in  some  states  there  are  statutes  which  prohibit  water 
companies  from  refusing  to  supply  customers  because  bills  of  former 
owners  or  occupants  of  the  same  buildings  remain  unpaid.9  In  some 
jurisdictions,  under  statute,  municipalities  furnishing  water  to  their 
inhabitants  are  authorized  to  shut  off  the  supply  for  nonpayment 
of  the  water  rentals,  and  to  keep  it  shut  off  until  the  sum  due  therefor 
has  been  paid;  and  under  such  authority  it  has  been  held  that  the 
municipality  may  turn  off  the  supply  notwithstanding  the  fact  that, 
since  the  delinquency,  the  premises  have  been  occupied  by  another 
tenant.10  Likewise,  a  city  authorized  by  statute  to  shut  off  water  from 
buildings  whose  occupants  refuse  to  pay  water  rent,  and  keep  it  shut 
off  until  the  rent  is  paid,  cannot  be  compelled  to  supply  water  to  prem- 
ises purchased  from  one  against  whom  the  city  had  a  claim  for  water 
supplied  to  the  premises  prior  to  the  purchase.11  But  where  an  ordi- 
nance enacted  under  statutory  power  giving  a  municipality  power  to 
make  rules  and  regulations  for  furnishing  a  supply  of  water,  provides 
for  the  cutting  off  of  the  water  to  a  building  when  the  rent  remains 
unpaid  for  a  stated  time,  a  new  occupant  who  has  paid  for  his  supply 
of  water  cannot  be  deprived  of  it  during  the  period  for  which  he  has 
paid,  because  of  a  pre-existing  unpaid  rent.12  The  right  of  a  munici- 
pal corporation  or  water  company  to  compel  a  property  owner  to  pay 
for  water  furnished  to  a  former  occupant  seems  to  depend  on  the  exist- 
ence of  a  lien  against  the  property.18  And  if  the  state  law  gives  to 
the  water  company  or  municipality  a  lien  on  the  land  and  premises 
for  unpaid  dues,  a  rule  or  regulation  of  the  water  company  which  pro- 
vides for  shutting  off  the  supply  and  discontinuing  the  service  until 
the  delinquent  charges  are  paid  is  reasonable,  and  may  be  enforced 
against  a  subsequent  tenant,  owner,  or  occupant  of  the  building  or 
premises  on  which  the  lien  exists.14    It  is  not  an  unreasonable  regula- 

732,  40  So.  820,  112  A.  S.  R.  468  and  1915A  242;  Farmer  v.  Nashville,  127 

note;    Ginnings   v.   Meridian    Water-  Tenn.  509,  166  S.  W.  189,  45  L.R.A. 

works  Co.,  100  Miss.  507,  56  So.  450,  (N.S.)  240. 

Ann.  Cas.  1914A  540  and  note;  Poole       Notes:    31    L.R.A.(N.S.)    303;    40 

v.  Paris  Mountain  Water  Co.,  81  S.  C.  L.RA.(N.S.)  264;  7  Ann.  Cas.  1018. 
438,  62  S.  E.  874,  128  A.  S.  R.  923;       9#  Note.  j  ^  Cas.  1018. 

HSne17^BAreo^i^154A,86?aC*  10.  Notes:    31    L.RA.(N.S.)    303; 

5  Yi  £'aS;x?q  \  %%  7  Ann.  Cas.  1017;  19  Ann.  Cas.  850. 

238,  6  L.R.A.  (JN  b.)  707  H.  Notes:  1  L.RA.(N.S.)  771;  40 

Notes:     1    L.RA.(N.S.)     771;     31  T  t>  a  /vr  g  \  o«k.  t  a„„    A^   iAit. 

L.RA.(N.S.)    303;   40    L.R.A.(N.S.)  ^MN.S.)  265;  7  Ann.  Cas.  101/ ; 

265;  19  Ann.  Cas.  849.  19n^  Cas'  Sl\ .        Q       _     . 

8.  Turner  v.  Revere  Water  Co.,  171  T  12'11Mne!r^rack  ^J"'*^?* 

Mass.  329,  50  N.  E.  634,  68  A.  S.  R.  Lo™K,  152  Mass.  556,  26  N.  E.  97,  10 

432,  40  L.R.A.  657;  Burke  v.  Water  L.R.A.  122. 

Valley,  87  Miss.  732,  40  So.  820,  112  Note :  19  Ann.  Cas.  850. 

A.  S.  R.  468;  State  v.  Water  Supply  13.  Note:  1  L.R.A. (N.S.)  771. 

Co.,  19  N.  M.  27, 140  Pac.  1056,  L.R.A.  14.  State  v.  Water  Supply  Co.,  19 
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tion  for  a  city  or  water  company  to  require  that  where  a  building  is 
supplied  through  a  single  tap,  all  of  the  water  that  passes  through 
that  tap  into  that  building  shall  be  paid  for  as  a  condition  precedent 
to  supplying  water  to  any  of  its  occupants.16  But  where  each  of  sev- 
eral tenants  of  the  same  building  has  separate  water  fixtures,  the  water 
supply  cannot  be  cut  off  from  one  tenant  because  he  refuses  to  take 
water  in  common  with  the  other  tenants  from  one  meter.15  Likewise, 
where  water  is  supplied  to  a  lot  occupied  by  two  tenants,  with  one 
service  pipe  leading  to  faucets  in  the  separate  dwellings,  the  company 
cannot  cut  the  supply  off  from  the  entire  lot  on  failure  of  one  tenant, 
to  whom  the  bill  is  presented,  to  pay  for  all  water  used.17 

73.  Remedies.— A  consumer  of  water  may  recover  excessive  charges 
made  where  he  pays  under  protest  and  by  reason  of  a  threat  to  turn 
off  the  water  if  payment  is  not  made,  for  a  payment  under  those  cir- 
cumstances is  not  voluntary.18  Where  a  water  company  threatens  to 
turn  off  a  consumer's  supply  unless  he  pays  excessive  and  illegal 
charges,  he  is  not  bound  to  show  a  tender  of  the  exact  amount  due  as  a 
condition  to  a  recovery  of  the  excess,  where  it  is  clear  that  a  tender 
would  be  useless.19  But  this  remedy  is  not  adequate  and  he  may  seek 
relief  in  equity,  and  under  proper  circumstances  the  company  will  be 
^restrained  from  shutting  off  the  water  till  the  determination  of  the 
question  involved.20  An  injunction  is  the  proper  remedy  to  prevent 
the  shutting  off  of  the  water  in  cases  where  the  consumer  denies  in 
good  faith  either  his  liability  or  the  amount  of  the  charge.1  And  the 
fact  that  a  public  service  commission  has  jurisdiction  to  hear  and 
determine  disputes  over  bills  for  water  supply  does  not  deprive  equity 
of  jurisdiction  to  enjoin  the  shutting  off  of  a  supply  to  coerce  pay- 
ment of  a  disputed  bill.2  But  the  consumer  must  do  equity,  and  as  a 
condition  to  the  issuance  of  an  injunction  forbidding  the  water  com- 
pany from  shutting  off  the  water,  he  should  offer  to  pay  the  amount 
found  to  be  due;  and  if  it  is  not  found  that  a  rule  permitting  the 

N.  M.  27,  140  Pac.  1056,  L.R.A.1915A   Mansfield  v.  Humphreys  Mfg.  Co.,  82 
242.  Ohio  St.  216,  92  N.  E.  233.  19  Ann. 

15.  Kelsev  v.  Fire  etc.,  Com'rs,  113  Cas.  842,  31  L.R.A.(N.S.)  301.  See 
Mich.  215,  71  N.  W.  589,  37  L.R.A.   Payment,  vol.  21,  p.  158. 

675.  19.  Westlake  v.  St.  Louis,  77  Mo.  47, 

Notes:   33   L.R.A. (N.S.)    1015;    39   46  Am.  Rep.  4. 
L.R.A.(N.S.)  814;  19  Ann.  Cas.  849.       20.  Mansfield   v.    Humphreys    Mfgr. 

16.  Note:  19  Ann.  Cas.  849.  Co.,  82  Ohio  St.  216,  92  N.  E.  233,  19 

17.  Gaines  v.  Charleston  Lisftt,  etc.,  Ann.  Cas.  842,  31  L.R.A. (N.S.)  301. 
Co.,  104  S.  C.  136,  88  S.  E.  378,  L.R.A.       1.  Carter  v.   Suburban  Water  Co., 
1916E  417.  131  Md.  91, 101  Atl.  771,  L.R.A.1918A 

18.  Chicago  v.  Northwestern  Mut.  L.  764;  Gordon  v.  Doran,  100  Minn.  343, 
Ins.  Co.,  218  111.  40.  75  N.  E.  803,  1  111  N.  W.  272,  8  L.R.A. (N.S.)  1049. 
L.R.A.(N.S.)   770:  Panton  v.  Dulnth       Note:  31  L.R.A.(N.S.)  302. 

Gas,  etc.,  Co.,  50  Minn.  175,  52  N.  W.       2.  Carter  v.   Suburban  Water  Co., 
527,  36  A.  S.  R.  635:  Westlake  v.  St.    131  Md.  91,  101  Atl.  771,  L.R.A.1918A 
LouL,  77   Mo.   47.   46   Am.   Ren.  4;    764. 
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water  to  be  shut  off  is  unreasonable,  the  court  should  determine  the 
amount  due  and  should  enjoin  the  cutting  off  of  the  supply  of  water 
pending  the  action  only  on  the  consumer's  giving  bond  to  pay  the 
amount  ascertained  to  be  due.8  An  injunction  will  not  be  granted 
against  a  municipality,  restraining  it  from  cutting  off  a  supply  of 
water,  where  a  case  of  irreparable  injury  or  injustice  is  not  made  out.4 
After  a  water  company  has  entered  into  a  contract  with  a  city  to  fur- 
nish it  with  a  supply  of  water  for  public  purposes,  it  may  be  enjoined 
from  summarily  shutting  off  such  water  to  enforce  a  disputed  demand 
for  water  already  furnished.  Such  proceeding  by  injunction  is  not 
strictly  one  for  the  specific  performance  of  the  contract,  but  rather  a 
proceeding  to  enforce  the  performance  of  a  public  duty,  for  neither 
the  water  company  nor  the  city  would  be  permitted,  summarily  and 
without  making  some  other  provision  for  the  safety  of  the  public,  to 
shut  off  the  water.6  While  a  water  company  cannot  charge  more  than 
the  rates  stipulated  in  the  ordinance  granting  it  the  franchise,  never- 
theless those  rates  are  not  binding  on  consumers,  but  they  have  a 
right  to  the  protection  of  the  courts  against  unreasonable  charges.* 
But  this  rule  is  not  without  opposition,  and  it  has  been  held  that  the 
consumers  under  such  circumstances  have  no  right  to  litigate  the 
question  of  the  reasonableness  of  the  rates  fixed  by  the. ordinance.* 
The  invalidity  of  an  exclusive  grant  by  a  city  of  the  right  to  use  its 
streets  to  conduct  water  to  its  inhabitants  is  no  defense  to  an  action 
for  rent  which  the  city  has  promised  to  pay  the  grantee  for  the  use  of 
hydrants  after  the  works  have  been  constructed  according  to  the  con- 
tract and  have  been  accepted  by  the  city.8 

3.  Mansfield    v.    Humphreys    Mfg.    122  N.  C.  206,  30  S.  E.  319,  41  L.R.A. 
Co.,  82  Ohio  St.  216,  92  N.  E.  233,  19   240. 

Ann.  Cas.  842,  31  L.R.A.(N.S.)  301.         7.  Griffith  v.  Vicksburg  Waterworks 

4.  Note:  31  L.R.A.(N.S.)  303.  Co.,  88  Miss.  371,  40  So.  1011,  8  Ann, 

5.  Bienville   Water   Supplv   Co.    v.    Cas.  1130. 

Mobile,  112  Ala.  260,  57  A.  S.  R.  28,  8.  Illinois  Trust,  etc.,  Bank  v.  Ar- 

33  L.R.A.  59;  Belfast  v.  Belfast  Wa-  kansas  City,  76  Fed.   271,  40  U.   S. 

ter   Co.,   115   Me.   234,   98   Atl.   738,  App.  257,  22  C.  C.  A.  171,  34  L.R.A. 

L.R.A.1917B  908.  518. 

6.  Griffin  v.  Goldsboro  Water  Co., 
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State  courts,  jurisdiction  concur- 
rent with  federal  courts,  36 
Conflicting    jurisdiction,    see    Con- 
current and  conflicting  jurisdic- 
tion 
Conformity  act  — 

"As  near  as  may  be,"  construction 
of  phrase,  58 

Equity  courts,  effect  on,  59 

Federal  legislation  exclusive,  58 

Purpose  of  act,  57 

Rules  of  court  as  affected  by  con- 
formity act,  61 

Terms  of  act,  56 
Consent  as  showing  jurisdiction,  10 
Constitutional  provisions  — 

Authority  to  create  federal  courts, 
5 

Nature  and  extent  of  jurisdiction, 
6 
Constitutional    questions,    see  Ap- 
peals from  district  courts 
Consuls  — 

Jurisdiction  of  actions  by  or 
against,  26 

Jurisdiction  of  district  court  in 
actions  against,  123 

Original  jurisdiction  of  supreme 
court  in  cases  affecting,  66 


UNITED  STATES  COURTS  —  con- 
tinued. 
Contracts,   construction   by   federal 

courts,  52 
Corporations  — 
Averment     of   corporate   citizen- 
ship, 30 
Citizenship    of    allied    corpora- 
tions, 24 
Citizenship  of  corporation   doing 

business  in  other  states,  24 
Citizenship   of  corporations   gen- 
erally, 22 
Pleading    corporate    citizenship, 

30 
Railroad  as  inhabitant  of  district 
where  principal  offices  are  sit- 
uated, 24 
Court  of  claims  — 
Appeals  to  supreme    court,  104- 

106 
Equity  jurisdiction,  127 
Jurisdiction  generally,  125 
Creation  of  federal  courts,  5 
Criminal  law  — 
Concurrent  federal  state  jurisdic- 
tion, 40 
Jurisdiction  as  dependent  on  fed- 
eral statutes,  15 
Jurisdiction  of  district  courts,  124 
Death,  construction  of  statute   giv- 
ing right  of  action,  49 
Decisions  of  state  courts  as  binding 
on  federal  courts,  see  State  laws 
applied  by  federal  courts 
Decrees,  finality,  102 
Descent  and  distribution,  state  law 

as  governing  federal  courts,  44 
Diplomatic  officers,    original  juris- 
diction of  supreme  court  in  cases 
affecting,  66 
Dismissal  of  action  — 

Citizenship  of  parties  not  such  as 

to  give  jurisdiction,  20 
Collusive  jurisdiction,  18 
Jurisdiction  not  appearing  of  rec- 
ord, 12 
District  courts   (see    also    Appeals 
from  district  courts  to  circuit 
court  of  appeals;  Appeals  from 
district     courts     to     supreme 
court) 
Amount  in  controversy,  116 
Assignee  of  chose  in  action,  121- 

123 
Crimes  and  offenses,  124 
Jurisdiction  generally,  114 
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UNITED  STATES  COURTS  —  can- 

tinned. 
District  courts  —  continued. 

"Matter  in  controversy,"  116 

Suit  between  citizens  of  state  and 
foreign  states'  citizens  or  sub- 
jects, 121 

Suits  affecting  land  under  grants 
from  different  states,  115 

Suits  against  consuls  and  vice- 
consuls,  123 

Suits  brought  by  United  States, 
115 

Suits  by  any  officer  of  the  United 
States,  li5 

Suits  of  civil  nature  at  common 
law  or  in  equity,  114 

Suits  under  constitution,  laws  or 
treaties  of  United  States,  117- 
121 
District  in    which    action    may    be 

brought,  16 
District  of  Columbia  — 

Appeals  from  court  of  appeals  to 
federal  supreme  court,  108 

Inhabitants    not    citizens    of    a 
state,  22 
Diversity   of   citizenship    (see   also 
Aliens;  Corporations)  — 

Affirmative  allegation  of  facts, 
necessity,  11 

Aliens  and  citizens,  suits  be- 
tween, 26 

Answer  as  mode  of  raising  ques- 
tion of  citizenship,  20 

Assignee  of  chose  in  action, 
121-123 

Assignment  of  claim  for  purpose 
of  creating  diversity  of  citizen- 
ship, 17 

Assignment  of  note  in  good  faith, 
18 

Averment  of  citizenship  of  par- 
ties, 28 

Bills  and  notes,  effect  of  transfer, 
18 

Change  of  domicil  of  party  pend- 
ing suit,  19 

Citizenship  at  commencement  of 
action  as  governing,  19 

Collusion  between  parties  for 
purpose  of  jurisdiction,  17 

Common  citizenship  of  one  party 
on  each  side  of  controversy,  25 

Corporate  citizenship,  averment 
in  pleading,  30 


UNITED  STATES  COUETS  — 

tinned. 
Diversity    of    citizenship  —  contin- 
ued. 

Corporations,  citizenship  gener- 
ally, 22 

Dismissal  of  action,  motion  as 
mode  of  raising  question  of 
citizenship,  20 

District  in  which  action  may  be 
brought,  16 

District  of  Columbia,  inhabit- 
ants not  citizens  of  a  state,  22 

Equitable  interest  in  third  per- 
sons as  affecting  jurisdiction,  21 

Evidence  of  citizenship,  31 

Executors  and  administrators, 
citizenship  of,  21 

Ground  of  jurisdiction  generally, 

.15 

Guardians,  actions  by,  21 

Improper  parties,  effect  of  join- 
der, 26 

Indispensable  parties,  effect  of 
absence,  27 

Joinder  of  improper  or  unneces- 
sary parties,  effect,  26 

Joinder  of  parties  to  create  di- 
versity, 18-19 

Joint  plaintiffs  or  defendants,  25 

Joint  stock  companies,  24 

Legal  interest,  citizenship  of  par- 
ties having,  21 

Limited  partnerships,  24 

Object  of  provisions  as  to  citizen- 
ship, 17 

Omission  of  parties  to  create  di- 
versity, 19 

Pleading,  sufficiency,  28 

Porto  Rico,  charitable  corpora- 
tion of,  not  citizen  of  United 
States,  22 

Proof  of  citizenship,  31 

Public  officers,  actions  brought  in 
name  of,  20 

Railroad  incorporated  under  act 
of  Congress,  23 

Raising  question  of  citizenship,  19 

Record  required  to  show  jurisdic- 
tion, 11 

Residence  not  synonymous  with 
citizenship,  28 

Several  plaintiffs  or  defendants. 

26 
Status    of    corporation    in    state 

other  than  where  created,  24 
Subrogated     parties,     citiaenship 

of,  21-22 
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UNITED  STATES  COURTS  —  con- » 

tinned. 
Diversity    of    citizenship  —  contin- 
ued. 

Suits  between  citizens  of  state 
and  foreign  states'  citizens  or 
subjects,  121 

Territories,   inhabitants  not   citi- 
•  zens  of  a  state,  22 

Title  to  land  in  another  state  de- 
rived from  citizen  thereof,  ac- 
tion to  recover,  18 

Trustees,  actions  by,  21 

Unincorporated   associations,  24 

Unincorporated  state  university, 
25 

Unnecessary  parties,  effect  of 
joinder,  26 

Venue,  several  defendants  resid- 
ing in  different  districts  of  same 
state,  26 

Waiver  of  averment  as  to  citizen- 
ship, 30 
Divorce,  following  state  decisions  as 

to,  49 
Domicil,  see  Diversity  of  citizenship 
Ejectment  in  federal  court,  state  law 

as  governing,  44 
Eminent  domain,  following  state  de- 
cisions relating  to,  49 
Entails,      construction       of     state 

statute  abolishing,  49 
Equity  — 

Concurrent  state  and  federal 
jurisdiction,  43 

Conformity  act  as  affecting  equity 
courts,  59 

Demand  for  equitable  relief  in 
action  on  claim  cognizable  at 
law,  effect,  12-13 

Jurisdiction  of  circuit  courts,  6 

Jurisdiction  of  court  of  claims, 
127 

Rules  of  practice,  power  to  make, 
60 

Source  of  equity  powers,  8 

State  statutes  abolishing  distinc- 
tion between  law  and  equity, 
effect,  9 

State  statutes  enlarging  equity 
jurisdiction,  effect,  14 

Supreme  court,  original  jurisdic- 
tion in  equity,  61-62 
Evidence  — 

Diversity  of  citizenship,  31 

Following  rules  in  state  courts,  50 


UNITED  3TATES  COURTS  —  con- 
tinued. 
Executors  and    administrators,   di- 
versity of  citizenship,  in  actions 

Federal  question  (see  also  Appeals 
from  state  courts)  — 
Review    on    appeal    from    state 
courts,  82 
Final  judgments,  see  Appeals  from 

district  courts 
Following  state  decisions,  see  State 

laws  applied  by  federal  courts 
Following  state  practice,  see  Con- 
formity act 
Fraudulent   conveyances,    following 

state  decisions  as  to,  49 
Frivolous  questions   not  reviewable 

on  appeal  from  state  courts,  82 
General  law  — 
Federal  courts  as  exercising  in- 
dependent judgment,  52 
State  decisions  not  reviewable  by 
federal  courts,  79 
Guardians,  diversity    of  citizenship 

in  actions  by,  21 
Hawaii  — 
Appeals  from    district   court   to 

circuit  court  of  appeals,  112 
Appeals  from  district  court  to  su- 
preme   court    of    the    United 
States,  95 
Appeals  from  territorial  supreme 
court  to  federal  supreme  court, 
110 
Improper  parties,  see  Diversity  of 

citizenship 
Indispensable  parties,  see  Diversity 

of  citizenship 
Injunctions  — 
Appeals,  circuit  court  of  appeals, 

113 
Execution  issued  by  federal  court, 
levy  enjoined  by  state  court,  40 
Proceedings    in    state    court    en- 
joined   by    federal    court    and 
vice  versa,  39 
Instructions  on  matters  of  fact,  ef- 
fect on  state  statutes,  13-14 
Insurance,     following     state     deci- 
sions as  to,  49 
Joinder  of  causes  as  affecting  juris- 
diction, 12 
Joinder  of  claims  or  parties  as  af- 
fecting amount  in  controversy,  33 
Joinder  of  parties,  see  Diversity  of 
citizenship 
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UNITED  STATES  COURTS  —  con- 
tinued. 
Joint  stock  companies,    citizenship, 

24 
Judgments,  finality,  102 
Jurisdiction    generally      (see    also 
Amount  in  controversy;  Appel- 
late   jurisdiction     of   supreme 
court;  Circuit  court  of  appeals; 
Concurrent  and    conflicting  ju- 
risdiction;    Court    of    claims; 
District    courts;    Diversity    of 
citizenship ;    Original    jurisdic- 
tion of  supreme  court)  — 
Admission  of  facts  showing  juris- 
diction, 8 
Ancillary  proceedings,  14-16 
Citizenship     of   parties,   see   Di- 
versity of  citizenship 
Common  law  jurisdiction,  6 
Common  law  not  source  of  feder- 
al jurisdiction,  5 
Consent    as  conferring    jurisdic- 
tion, 10 
Criminal  jurisdiction,  15 
Defect   in  record   noticed   by  su- 
preme court,  12 
Equitable  jurisdiction,  6 
Equitable     jurisdiction,    enlarge- 
ment by  state  statutes,  14 
Equity  jurisdiction,  8 
Joinder    of    causes    as  affecting 

jurisdiction,  12 
Legal  and  equitable  causes  of  ac- 
tion, effect  of  blending,  12-13 
Limited  jurisdiction,  7 
Local      statutes,       administering 

remedies  given  by,  9 
Motive  for  suing  in  federal  court, 

18 
Nature   and   extent   of   jurisdic- 
tion, 6 
Pleading  to  show  jurisdiction,  10 
Probate  jurisdiction,  10 
Source  of  judicial  authority,  5 
State  laws    as  affecting   jurisdic- 
tion of  federal  courts,  13 
Statutory  crimes,  6 
.Jurisdiction  of  supreme  court  — 
Court  of  claims,  review  of  judg- 
ments, 104-106 
Territorial  courts,  appeals  from, 
106 
Jury  trial,  right  as  affected   by  de- 
mand for  equitable  relief  in  action 
on  cause  cognizable  at  law,  12-13 


UNITED  STATES  COUETS  —  *ai- 
tinued. 

Licenses,  following  state  decisions 
as  to  license  taxes,  49 

liens,  following  state  decisions  as 
to,  49 

Limitation  of  actions,  following  con- 
struction of  statute  by  state  court, 
51 

limited  partnership  — 
Attempt   to  sue  as   corporation, 
amendments   substituting    indi- 
viduals as  plaintiffs,  25 
Citizenship,  24 

Local  law,  state  decisions  not  re- 
viewable by  federal  courts,  79 

Local  statutes,  administering  reme- 
dies given  by,  9 

Marriage,  following  state  decisions 
as  to,  49 

Ministers,  original  jurisdiction  of 
supreme  court  in  cases  affecting, 
66 

Moot  questions  not  reviewable  on 
appeal  from  state  courts,  82 

Mortgages,  following  state  deci- 
sions construing  local  statutes, 
49-50 

Motive  for  suing  in  federal  court,  18 

Municipal  corporations,  following 
state  decisions  as  to  municipal 
powers,  50 

Negligence,  following  state  deci- 
sions as  to  contributory  negli- 
gence, 49 

Nuisances,  amount  in  controversy  in 
injunction  suit,  32 

Original     jurisdiction    of    supreme 
court  — 
Actions  between  state  and  United 

States,  64 
Actions  between  states,  65 

~   Ambassadors,  cases  affecting,  66 
Congress  without  power  to  confer 

original  jurisdiction,  61 
Constitutional  grant    of  jurisdic- 
tion as  self -executing,  61 
Constitution   as   source   of   orig- 
inal jurisdiction,  61 
Consuls,  cases  affecting,  66 
Equity  jurisdiction,  61-62 
Ministers,  cases  affecting,  66 
Political  questions,   power  to  de- 
termine in  action  by  or  against 
state,  62 
State  and  citizens  jointly    inter- 
ested in  subject  matter,  63 
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UNITED   STATES  COURTS  —  con- 
tinued. 
Original    jurisdiction    of    supreme 
court  —  continued. 
State  as  party,  62 
State  as  party,  how   determined, 

62 
State  sued  by  individuals,  64 
State    suing   citizen    of   another 
state,  63 
Parties,    see    Diversity    of    citizen- 
ship 
Physical    examination,    state  prac- 
tice followed  by  federal  courts,  44 
Physicians,  following  state  decisions 

as  to  registration,  50 
Pilotage,  following    state  decisions 

construing  local  statutes,  50 
Pleading     (see    also    Diversity    of 
citizenship)  — 
Jurisdiction  as  dependent   on  al- 
legations, 10 
Political    questions,    see     Original 

jurisdiction  of  supreme  court 
Porto  Rico  — 
Appeals    from   district  court   to 

circuit  court  of  appeals,  112 
Appeals,  from  district  court  to  su- 
preme   court    of    the    United 
States,  95 
Appeals  from  territorial  supreme 
court  to  federal  supreme  court, 
110 
Local     jurisdiction     of    district 
court,  37 
Possession  of  subject  matter  of  con- 
troversy,    see     Concurrent     and 
conflicting  jurisdiction 
Practice  (see  also  Conformity  act; 
Rules  of  court)  — 
Following   state   decisions  as   to 
matters  of  practice,  49 
Prize  causes,  appeals  from  district 

courts,  97 
Provisional  courts,  130 
Public  officer  as  nominal    plaintiff, 
diversity    of   citizenship   between 
real  parties,  20 
Public  policy,  following   state  deci- 
sions, 51 
Questions  of  fact  not  reviewable  on 

appeal  from  state  court,  81 
Railroads  — 

Citizenship  of    railroad    incorpo- 
rated under  act  of  Congress,  23 
Following  state  decisions,  50 


UNITED  STATES  COURTS  —  con- 
tinued. 
Railroads  —  continued. 
Inhabitant  of  district   where   of- 
fices are  situated,  24 
Real  property,  following  state  deci- 
sions construing  local  statutes,  51 
Receivers  — 
Appeals  to  circuit    court  of  ap- 
peals, 113 
Interference    with   possession   as 
between      state     and     federal 
courts,  42 
Recording    and    filing    of    instru- 
ments, following  state  decisions, 
50 
Record,   jurisdiction    to   be   shown 

by,  11 
Residence,  citizenship  not    synony- 
mous term,  28 
Retention  of  jurisdiction  once  ac- 
quired,  see  Concurrent   and  con- 
flicting jurisdiction 
Rules  of  court  — 

Conformity  act,  effect,  61 
Consistency    with    acts    of    Con- 
gress, 60 
Power  to  make  rules,  60 
Supreme  court,  power  to  make 
rules  for  lower  courts,  60 
Societies     and    clubs,     citizenship, 

24-25 
State  courts    (see  also    Concurrent 
and  conflicting   jurisdiction)  — 
Right  of  action   given   by  act  of 
Congress,    jurisdiction    to    en- 
force, 38 
State  decisions  as  binding  on  fed- 
eral courts,   see   State   laws   ap- 
plied by  federal  courts 
State  laws  applied  by  federal  courts 
(see  also  Conformity  act)  — 
Absence  of  state  decisions,  55 
Application  of  rule  of  decision,  49 
Assignments  for  benefit  of  credi- 
tors, following  state  decisions, 
49 
Carriers,  following  state  decisions 

construing  local  statutes,  49 
Civil  cases  at  common  law,  rule 

limited  to,  44 
Commercial     instruments,     inde- 
pendent construction  by  federal 
courts,  52 
Condemnation    proceedings,    fol- 
lowing state  statutes  as  to,  49 
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UNITED  STATES  COURTS  — con- 

tinned. 
State  laws  applied  by  federal  courts 
—  continued. 

Conflicting  decisions  in  state 
courts,  53 

Conflict  with  state  constitution, 
46 

Constitution  of  state  as  impairing 
obligation  of  contracts,  48-49 

Constitution  of  state,  construc- 
tion by  state  court  as  binding 
federal  courts,  48 

Contracts,  independent  construc- 
tion by  federal  courts,  52 

Corporations,  following  state  de- 
cisions construing  local  stat- 
utes, 49 

Criminal  offenses  against  United 
States,  rule  not  applicable  to, 
44 

Death,  construction  of  statute 
giving  right  of  action,  49 

Decision  of  state  court  made  aft- 
er attaching  of  rights  of  prop- 
erty, 48 

Decisions  by  divided  court,  54 

Decisions  of  state  courts  as  per- 
suasive of  federal  courts,  53 

Dicta  of  state  courts  construing 
state  statutes,  54 

Divorce,  following  state  decisions 
construing  local  statutes,  49 

Effect  of  state  decisions  not  rule 
of  property,  48 

Ejectment  for  land  in  a  state, 
local  law  as  governing,  44 

Entails,  construction  of  statute 
abolishing,  49 

Evidence,  following  rule  of  state 
courts,  50 

Food,  following  state  decisions  re- 
lating to  adulteration,  49 

Foreign  corporations,  following 
state  decisions  construing  local 
statutes,  49 

Fraudulent  conveyances,  follow- 
ing state  decisions  relating  to, 
49 

Insurance,  following  state  deci- 
sions construing  local  statutes, 
49 

License  taxes,  following  state  de- 
cisions relating  to,  49 

Liens,  following  state  decisions 
construing  local  statutes,  49 


UNITED  STATES  COURTS  —  con- 
tinued. 
State  laws  applied  by  federal  courts 
—  continued. 
Limitation   of   actions,   following 
construction  of  statute  by  state 
courts,  51 
Marriage,     following   state   deci- 
sions construing   local  statutes, 
49 
Mortgages,  following  state  deci- 
sions construing  local  statutes, 
49-50 

Municipal  powers,  following  state 
decisions  construing  local  stat- 
utes, 50 

Negligence,  following  state  deci- 
sions construing  local  statutes, 
49 

Physical  examination  in  personal 
injuries  cases,  44 

Physicians,  following  state  deci- 
sions as  to  registration,  50 

Pilotage,  following  state  deci- 
sions, 50 

Practice,  following  state  deci- 
sions relating  to,  49 

Public  policy,  following  state  de- 
cisions, 51 

Qualifications  as  rule  of  decision, 
48 

Questions  of  general  law,  state  de- 
cisions not  binding  on  federal 
courts,  52 

Railroads,  following  state  deci- 
sions construing  local  statutes, 
50 

Real  estate,  descent  and  aliena- 
tion, 44 

Real  property,  following  state  de- 
cisions construing  local  stat- 
utes, 51 

Recording  and  filing  of  instru- 
ments, following  state  deci- 
sions, 50 

Repeal  of  statutes,  following  state 
decisions,  50 

Rule  of  decision  generally,  con- 
struction of  act  of  Congress,  44 

Statute  of  frauds,  following  state 
decisions,  50 

Statutes,  construction  by  state 
court  as  binding  on  federal 
courts,  44-46 

Street  railways,  following  state 
decisions  construing  local  stat- 
utes, 50 
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UNITED  STATES  COURTS  — 

tinned. 
State  laws  applied  by  federal  courts 
—  continued. 

Taxation,  following  state  deci- 
sions construing  local  statutes, 
50 

Trustees,  following  state  deci- 
sions construing  local  statutes, 
50 

Usury,  following  state  decisions, 
50 

Wills,  construction  of  devises,  44 

Wills,  state  decisions  as  to  con- 
struction, 44 

Workmen's     compensation     acts, 
following  construction  by  state 
courts,  50-51 
State  laws  as  affecting   jurisdiction 

of  federal  courts,  13 
States  (see  also  Appeals  from  state 
courts;  Original  jurisdiction  of 
supreme  court)  — 

Actions  by  or  against,  original 
jurisdiction  of  supreme  court, 
62 

Governor  as  representing  state  in 
litigation,  62 

Party  to  suit  in  supreme  court, 
how  determined,  62 

Right  to  sue   in  inferior  federal 
courts,  62 
Statute  of  frauds,    following   state 

decisions,  50 
Statutes,  see  State  laws  applied  by 

federal  courts 
Street  railways,  following  state  de- 
cisions, 50 
Subrogated     parties,    diversity    of 

citizenship,  22 
Supreme  court  — 

Appellate  jurisdiction,  see  Appel- 
late jurisdiction  of  supreme 
court 

Certiorari,  power  to  issue,  88, 
9(M)1 

Jurisdiction,  see  Appellate  juris- 
diction of  supreme  court,  origi- 
nal jurisdiction  of  supreme 
eourt 

Original  jurisdiction,  see  Origi- 
nal jurisdiction  of  supreme 
eourt 

Prize  causes,  appellate  jurisdic- 
tion only,  97 


UNITED  STATES  COURTS  — 

tinned. 
Supreme  court  —  continued. 

Want  of  jurisdiction   noticed  by 
supreme  court,  12 
Taxation  — 

Amount  in  controversy  in  suit  to 
enforce  exemption,  32 

Following  state  decisions,  50 
Territorial  courts  — 

Acts  establishing  territorial  courts, 
128 

Admission  of  territory  as  state, 
effect,  108,  129 

Alaska,  appeals  from  district 
court  to  federal  supreme  court, 
108 

Appellate  jurisdiction  of  federal 
supreme  court  generally,  106 

Choctaw  and  Chickasaw  citizen- 
ship eourt,  118 

District  of  Columbia,  130 

District  of  Columbia,  appeal  from 
court  of  appeals  to  federal  su- 
preme court,  108 

Jurisdiction  generally,  127 

Nature  as  United  States  courts, 
127 

Philippine  Islands,  appeals  from 
territorial  supreme  court  to  fed- 
eral supreme  court,  111 
Territories  — 

Decision  of  territorial  supreme 
court  on  first  appeal  as  law  of 
case  for  federal  supreme  court 
reviewing  decision  on  second 
appeal,  47 

Following  construction  of  terri- 
torial statute  by  local  courts,  47 

Inhabitants    not    citizens    of    a 
state,  22 
Treaties  — 

Actions  involving,  jurisdiction  of 
district  courts,  117 

Federal  jurisdiction  in  esses  in- 
volving, 70 

Validity    and    construction,    ap- 
peals from  district  court,  99 
Trespass,  amount  in  controversy  in 

trespass  suit,  32 
Trustees  — 

Diversity  of  citizenship  in  actions 
by,  21 

Following  state    decisions  as  to 
powers,  50 
Unincorporated  associations,  citizen* 

ship,  24 
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UNITED  STATES  COURTS  —  eon- 
United. 

United  States,  amount  in  contro- 
versy in  suits  by  government,  32 

Universities  and  colleges,  citizenship 
of  unincorporated  state  univer- 
sity, 25 

Unnecessary  parties,  see  Diversity 
of  citizenship 

Usury,  following  state  decisions,  50 

Venue  — 
District  in  which    action  may  be 

brought,  16 
Several    defendants     residing    in 
different  districts  of  same  state, 
26 

Waiver,  see  Diversity  of  citizenship 

Wills,  jurisdiction  of  questions  aris- 
ing under,  10 

Workmen's  compensation  acts,  fol- 
lowing construction  by  state 
courts,  50-51 

Writ  of  error,  see  Appellate  juris- 
diction of  supreme  court 

(nnVfiRSITIES  AND  COIXEGES  — 

Abandonment,  138 

Actions,  right  to  sue  and  be  sued, 
145 

Appropriations  by  state,  147 

Bequests  to  educational  institutions, 
149 

Contracts,  power  to  make,  140 

Corporations,  public  or  private,  133 

Credit  to  students  as  an  offense,  142 

Definition,  132 

Diplomas  — 

Conferring  or  withholding,  143 
Power  to  grant,  140 

Dissolution,  138 

Donations  to  educational  institu- 
tions, 149 

Eleemosynary  institutions,  133 

Escheated  property  appropriated  to 
state  university,  148 

Expulsion  of  students,  144 

Fraternities,  forbidding  students  to 
join,  142 

Funds,  see  Property  and  funds 

Gifts  to  educational  institutions,  149 

Governing  body,  134 

Incorporation,  134 

Land  grants  to  educational  institu- 
tions, 147 

Legacies  to  educational  institutions, 
149 

Legislative  control,  135 


UNIVERSITIES  AND  COLLEGES 

—  continued. 

Marriage  of  students,  power  to  pro- 
hibit, 141 

Money,  see  Property  and  funds 

Negroes,  admission  as  students,  141 

Officers  — 
Appointment  and  removal,  136 
liability  for  negligence,  137 

Parental  powers  over  students,  141 

Powers,  duties  and  liabilities  — 
Acquisition    and    disposition    of 

property,  139-140 
Actions,  139,  145 
Admission  and  exclusion  of  stu- 
dents, 140 
Charter  as  governing,  139 
Collection  of  fees,  142 
Contracts,  140 

Corporate  acts  generally,  139 
Diplomas  and  degrees,  conferring 

or  withholding,  143 
Diplomas,  issuance,  140 
Expulsion  of  students,  144 
Rules  and  regulations,  141 
Scholarships,  144 

Professors,    appointment    and    re- 
moval, 136 

Property  and  funds  — 
Acquisition  and  disposition,  139- 

140,  146 
Appropriations  by  state,  147 
Disposition,  146 
Escheated  property,  148 
Land  grants,  147 
Private  donations   and    bequests. 

149 
State  aid  to  sectarian  institutions. 

147 
Tenure,  146 

Public  or  private  corporations,  123 

Regents,  appointment  and  removal. 
136 

Religious  services,   compelling  stu- 
dents to  attend,  141 

Rules  and  regulations,  141 

Scholarships,    power   to   establish. 
144 

Secret  societies,  forbidding  student* 
to  join,  142 

Sectarian  character,  133 

Sectarian  institutions,  state  aid,  147 

Students — 
Admission,  140 
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UNIVERSITIES  AND   COLLEGES 
—  continued. 
Students  —  continued. 
Boarding  at  public  hotels,  power 

to  prohibit,  141 
Credit  to  students  as  an  offense, 

142 
Exclusion,  140 
Expulsion,  144 
Going  on  streets  at  night,  power 

to  prohibit,  141 
Marriage,  power  to  prohibit,  141 
Negroes,  power  to  exclude,  141 
Parental  powers  over,  141 
Religious  services,  compelling  at- 
tendance, 141 
Women,  power  to  exclude,  141 
Trustees,  appointment  and  removal, 

136 
University  defined,  132 
Visitation,  137 
Women,  admission  as  students,  141 

USAGES  AND  CUSTOMS  — 

Acquiescence  — 
Duty  or  accommodation  as  ground 

of  acquiescence,  154 
General  and  uniform  acquiescence 

sufficient,  154 
Necessity,  154 
Period  of  acquiescence,  154 
Universal    acquiescence    not    re- 
quired, 154 
Addition  to  writing,  172 
Adjoining  landowners,  custom  as  af- 
fecting right,    to  lateral  support, 
190 
Agents  — 

Authority    to    pledge    credit    of 

principal,  168 
Construction  of  agency  contracts, 

173 
Powers    and    duties    of    agents, 

173-175 
Receiving  compensation  from  both 
parties,  168 
Animals  running  at  large,  right  es- 
tablished by  custom,  193 
Antiquity  as  requirement,  156 
Architects,  contracts    with  employ- 
ers, 176 
Assent  to  illegal  usage,  166 
Attorney    at    law,    construction    of 

contract  with  client,  175 
Bailees,  usages  of  trade  as  affecting 
rights  and  liabilities,  177 


USAGES     AND     CUSTOMS  —  con- 
tinued. 

Bank  usages  — 
Knowledge    of    persons    dealing 

with  banks,  178,  181 
Validity  and  effect,  168 

Bills  and  notes,  usage  or  custom  as 
establishing  negotiability,  181 

Bills  of  lading,  usage  to  show  mean- 
ing, 184 

Brokers  (see  also  Agents)  — 
Authority  to  pledge  customers'  se- 
curities, 168 
Usages  of  trade  as  affecting  rights 
and  liabilities,  176 

Carriers'  customs  as  binding    ship- 
pers and  consignees,  181-185 

Certainty  as  requirement,  155 

Charter    parties,    usage    to    show 
meaning,  184 

Church    customs   as    to    ownership 
of  pews,  191 

Classification,  153 

Communis  error  facit  jus,  165 

Comparative  character  of  customs, 
154 

Compulsory   character   of   customs, 
154 

Contracts  — 
Addition  to  instrument,  172 
Contradiction  of  instrument  172 
Interpretation  by  aid  of  usage  or 

custom,  169 
Presumed   to  be   in  reference  to 

trade  usages,  158 
Professional    persons,     contracts 
with  employers,  175 

Contradiction  of  writing,  172 

Contributory     negligence    not    ex- 
cused by  custom,  194 

Deeds,  usage  to  explain  terms,  190 

Definitions  — 
Custom,  152 
General  customs,  153 
Particular  customs,  153 
Usage,  152 

Effect  of  usages  or  customs,  see  Op- 
eration and  effect 

Elements,  see  Requirements 

Evidence  — 
Criminal  cases,  rules  not  affected 

by  usage,  167 
Proof  of  usages,  197-199 

Expert  and  opinion  evidence,  198 

Factors,  usages  of  trade  as  affecting 
rights  and  liabilities,  176 
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USAGES     AND     CUSTOMS  —  con- 
tinned. 
Fish  and  fisheries  — 

license  to  fish  implied  from  cus- 
tom, 193 
Right  to  fish,   effect   of  customs, 
191 
Fixtures  — 
Custom    of  determining    whether 

article  is  fixture,  190 
Usages  of  trade,  190 
General  and  particular  customs,  153 
General    customs,   presumption    of 

knowledge,  161 
Generality    as      essential     element, 

157-159 
Ice,    customary    taking    on  public 

waters,  167 
Illegality,  see  Legality 
Immemorial  ity  as  requirement,   156 
Insurance    policies,  construction  in 

light  of  usage,  185-187 
Kinds  of  customs,  153 
Knowledge  of  usage  or  custom  — 
Banking  customs,  168,  178-181 
General   custom   presumed  to  be 

known,  158,  161 
Local  customs,  163 
Local   custom,    proof   of  knowl- 
edge required,  158 
Notoriety  as  essential  element,  160 
Trade  usages  or  customs,  162 
Landlord  and  tenant,  usage  and  cus- 
tom as  determining  rights,  192 
Lateral  support,  see  Adjoining  land- 
owners 
Legality  — 
Assent  to  usage  contrary   to  law, 

effect,  166 
Communis  error  facit  jus,  165 
Conflict  with  statute,  166 
Conformity    with   public    policy, 

164. 
Consistency  with  good  morals,  164 
Consistency  with   natural    reason 

and  justice,  165 
Evidence  in   criminal   cases,  rules 

not  affected  by  usage,  167 
Ex    contractu    actions,    illustra- 
tions, 167 
Ex    delicto   actions,   illustrations, 

167 
Long  acquiescence  in  illegal  cus- 
tom, 165 
Repugnancy  to  terms  of  contract, 

167 
Requirement  in  general,  164 


USAGES     AND     CUSTOMS  —  co»- 

tinned. 
Legality  —  continued. 

Tortious  acts  not  legalized  by  cus- 
tom, 167 

Unfair  custom  as  not  binding,  165 
License,  custom  as  implying  license 

to  enter  premises,  193 
Littoral  owners,  right  to  gather  sea- 
.  weed,  190 
Local  customs,  153 
Local  customs,  proof  of  knowledge 

required,  163 
Long  usage  as  establishing  custom, 

156 
Marriage,  minister's  fee  as  fixed  by 

custom,  175-176 
Master  and  servant,  construction  of 

contract  of  hiring  generally,  175 
Maxim,    communis   error   facit  jus, 

165 
Measurements  as  governed  by  usage 

or  custom,  188 
Miner's  customs  as  law,  192 
Negligence  not  justified   by  custom, 

194 
Negotiable    instruments,     usage   or 

custom    as    establishing    negotia- 
bility, 181 
Notice,  see  Knowledge   of  usage  or 

custom 
Operation  and  effect  — 

Particular  contracts  and  relations 
affected,  173-190 

Real  property,  usages  as  affecting 
rights  in,  190-193 

Technical      terms,      explanation, 
170-172 

Tort  liability,  193-195 

Written  instruments,    application 
to,  169-173  . 
Pews,  church  customs  as  to  owner- 
ship, 191 
Pleading  and  proof,  195-199 
Principal    and    agent,    see    Agents 
-    Questions  of  law  and  fact,  196 
Real  property,   usages   as  affecting 

rights  in,  190-193 
Reasonableness  as  element,  159 
Religious    societies,    pews,    church 

custom  as  to  ownership,  191 
Requirements  — 

Acquiescence,  154 

Antiquity,  156 

Certainty  and  uniformity,  155 

Compulsory      a.         comparative 
character,  154 

Generality,  157-159 
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USAGES     AND     CUSTOMS  —  «m- 
tinued. 
Requirements  —  continued. 
Knowledge   of    persons    affected, 

160-164 
Legality,  164-169 
Long  usage   as   establishing   cus- 
tom, 156 
Reasonableness,  159 
Uniformity,  155 
Sales,  contracts  construed  in  light  of 

usage,  189 
Seaweed,   customary  right  between 

high  and  low  water  mark,  190 
Statutes,  effect  of  conflict  with,  166 
Stock  certificates,   treatment  as  ne- 
gotiable instruments,  168 
Surveyors'   customs,  contracts  with 

employers,  176 
Technical  terms,   explanation,   170- 

172 
Territorial  extent  of  custom,  158 
Torts  — 
Acts  not  legalized  by  custom,  167 
Usage  and  custom  as  determining 
liability,  193 
Trade  usages  — 
Contracts   presumed   to  refer  to, 

158 
Operation    and   effect    generally, 

187 
Presumption    as    to    knowledge, 
162 
Unfair  custom  not  binding,  165 
Uniformity  as  requirement,  155 
Usage  defined,  152 
Validity,  see  Requirements 
Warehousemen,  usages  of  trade  as 
affecting    rights    and    liabilities, 
177 
Waters  — 
Right  to  pollute,  167 
Riparian  owners,  license  to  build 
wharf,  revocation,  190 
Wharves  — 
License   to  build   wharf,   revoca- 
tion, 190 
Usages     of     trade     as     affecting 
wharfinger's   rights   and   liabil- 
ities, 177 
Written  instruments  (see  also  Con- 
tracts) — 
Usages  to  show  meaning,  169 

USURY  — 

Accelerating    maturity  of   debt,  ef- 
fect, 234 


USURY  —  continued. 

Accounts  — 

Sale  as   loan   or   forbearance   of 
money,  218 

Advance  payment  of  interest,  effect, 
225-227 

Affirmative  relief,  right  to,  262 

Annuity,  sale  as  usurious  transac- 
tion, 219 

Antedating  instrument  to  increase 
rate  of  interest,  229 

Assignment  of  note  for  less  than 
face  value,  249 

Assignments  for  benefit  of  creditors, 
preference  of  usurious  debt,  286 

Bankruptcy  — 
Penalty    under    bankruptcy    act, 

274 
Right  of  trustee  to  recover  usury 
paid  by  bankrupt,  282 

Bills  and  notes  — 
Bona  fide  holder  of  usurious  note, 

217 
Purchase  at  less  than  face  value, 

215-218 
Rights  of  bona  fide  holders,  244- 

247 
Transfer  for  usurious    considera- 
tion, 287 

Bona  fide  purchasers,  rights  as  af- 
fected by  usury,  244-247 

Bonus  paid  to  lender,  242 

Bonus  to  agent  of  lender,  effect, 
237-240 

Brokerage  for  procuring  loan,  ef- 
fect of  stipulation,  236 

Building  and  loan  associations,  ex- 
emption from  usury  laws,  205, 
209-210 

Burden  of  proof,  268 

Chattels,  loan  as  usurious  transac- 
tion, 219-220 

Collateral  advantage  in  addition  to 
interest,  230 

Compensation  for  services  in  addi- 
tion to  interest,  231 

Compound  interest  as  usurious, 
227-229 

Concealing     character    of   transac- 
tion— 
Effect  of  attempt  to  conceal,  261 
Effect  of  concealment,  211 

Conflict  of  laws  — 
Attempt  to  disguise   character  of 
transaction,  261 
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USURY  —  continued. 

Conflict  of  laws  7—  continued. 
Contract  executed  in  one  jurisdic- 
tion to  be  performed  in  anoth- 
er, 256 
Corporation    forbidden    to    plead 

usury,  260 
Mortgage  security,  effect,  259 
Negotiation  of  instrument,  effect, 

259 
Penal  character  of  law,  effect,  256 
Place   of   contract    and   place  of 

payment,  determination,  258 
Rule  stated,  254-256 

Constitutionality  of  usury  laws,  204 

Contract  as  vitiated  by  usury,  242 

Corporations    prohibited    to  plead 
usury,  260,  265 

Creditors  as  affected  by  usury  paid 
by  judgment  debtor,  283-286 

Criminal  aspect  of  usury  — 
Construction  of  statutes,  295 
Misdemeanor  at  common  law,  293 
Power    of   legislature    generally, 

294 
Statutory  crime,  293 

Curing  usury  — 
Change  of  obligee,  253 
Change  of  obligor,  252 
Changing  form  of  contract,  251 
Elimination  of  usury  on  renewal, 

251 
Renewal  or  substitution,  250 
Substitution  of  new  note,  250 

Defense  of  usury  as  personal,  282 

Definitions,  203 

Depreciated  currency,  loan  as  usuri- 
ous,. 241 

Devices  to  conceal  usury,  211 

Discount  of  commercial  paper,  215, 
249 

Discriminatory  legislation,  204 

Effect  of  usury 
Bona   fide   purchasers,   rights,  of 

244-247 
Contract  as  vitiated,  242 
Curative  measures,  250-254 
Law  governing,  254-261 
Payment,  legal  effect,  247 
Security  as  affected,  243 
Subsequent  usury  in  contract  valid 
at  inception,  248-250 

Elements  of  usury  — 
Enumeration  of  elements,  208 
Exaction  of  more  than  legal  in- 
terest, 208,  223-242 


USURY  —  continued. 

Elements  of  usury  —  continued. 
Existence   at   inception   of    con- 
tract, 208 
Intent,  208,  220,  221 
Loan  or   forbearance   of   money, 

208 
Mistake  of  fact  or  law,  221 
Monetary  advance,  219-223 
Relation  between  parties,  209 
Repayment   intended  by  parties, 

208 
Statement  of  essentials,  208 

Equity,     jurisdiction      to     relieve 
against  usury,  263-265 

Essential  elements,  see  Elements  of 
usury 

Estoppel  to  plead  usury  — 
Conduct  of  borrower,  262 
Recognition  of  debt  as  valid,  262 
Relation  between  parties,  209 
Representations  by  accommodated 

party  to  note,  262 
Vendee  assuming  usurious  mort- 
gage, 288 

Evidence,  degree  of  proof,  268 

Exchange  in  addition  to  interest,  ef- 
fect of  execution,  241 

Exemptions  from  usury  laws  — 
Building    and    loan    associations, 

205,  210 
Partnership  dealings  inter  se,  209 

Expenses  of  collection,  effect  of  stip- 
ulation for,  233 

Expenses    of    loan,    acceptance    of 
stipulation  for,  235 

Forfeitures,  see   Penalties  and  for- 
feitures 

Increase  of  interest   after  maturity 
of  debt,  232 

Intent  in  usury,  221 

Interest,  see  Rate  of  interest 

Judgment,   attack    by    creditors   of 
judgment  debtor,  285 

Judgment  on  usurious   debt,  effect, 
279 

Judicial   sales,  purchase   subject  to 
usurious  mortgage,  292 

Law  governing,  see  Conflict  of  laws 

Lender's  right  to  relief,  265 

Limitation  of  actions  — 
Fines  and  penalties,  278 
Recovery  of  damages   for  sale  of 
usurious  note,  287 

Loan  of  chattels  as  usurious  trans- 
action, 219-220 
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USURY  —  continued. 
Loan  or  forbearance  of  money  — 

Annuities,  219 

Discount    of   commercial    paper, 
215 

Element  of  usury,  208,  213 

Sale  and  resale,  218 

Sale,  loan  in  form  of,  214 

Sale  of  open  accounts,  218 

Services  on  credit,  219 

Store  orders,  218 
Maturity  of  debt  — 

Acceleration   of  maturity,   effect, 
234 

Exacting   full   interest    on   pay- 
ment before  maturity,  235 
Merger    of    usurious    contract    in 

judgment,  279 
Mistake  of  fact  or  law,  221 
Mortgage  security,  effect  as  to  law 

governing,  259 
National    bankruptcy    act,    forfei- 
ture under,  274 
National  banks,  power  of  Congress 

to  fix  rate  of  interest,  207 
Negotiation  of  instrument,  effect  on 

law  governing,  259 
Parol  evidence  to  show  usury,  212 
Partner    assuming    usurious     firm 

debt,  effect,  263 
Payment,  see  Recovery  of  payment 
Payment  of  usury,  legal  effect,  247 
Penal  character  of  law   as  affecting 

territorial  operation,  256 
Penal  character  of  usury  laws,  207 
Penalties  and  forfeitures  — 

Application  of  payments,  277 

Forfeitures  generally,  274 

Limitation  of  actions,  278 

National   banking  act,  forfeiture 
under,  274 

Necessity  and  sufficiency  of  pay- 
ment, 275 

Payments  in  excess   of  principal 
and  legal  interest,  276 

Penalty   on   nonpayment  of  debt 
as  usury,  232 

Penalty    under    bankruptcy   act, 
274 

Transfer  of  property,  277 
Place,  law  of,  see  Conflict  of  laws 
Pleading  usury,  266-268 
Proof  of  usury,  268 
Protection    against    oppression    as 

purpose  of  usury  laws,  261 
Purging  contract,  see  Curing  usury 
Questions  of  law  and  fact,  212 
R.  C.  L.  Vol.  XXVIL— 93. 


USURY  —  continued. 
Rate  of  interest  — 

Accelerating  maturity  of  debt,  234 

Advance    payments    of    interest, 
225-227 

Antedating     instrument     to     in- 
crease rate,  229 

Benefits  in   addition  to   interest, 
230 

Bonus  paid  to  lender,  242 

Bonus  to  agent  of  lender,  237-240 

Brokerage  for  procuring  loan,  236 

Collateral   advantage   in  addition 
to  interest,  230 

Commercial  custom    as  legalizing 
rate,  224 

Compensation  for  additional  serv- 
ices, 231 

Compound    interest  as  usurious, 
227-229 

Depreciated    currency,    loan    in, 
241 

Exacting  full  interest  on  payment 
before  maturity,  235 

Excess  of  legal  rate  as  element  of 
usury,  223 

Exchange  in  addition  to  interest, 
241 

Expenses  of  collection  in  addition 
to  interest,  232 

Expenses  of  loan    in  addition  to 
interest,  235 

Increase  after  maturity  of  debt, 
232 

Penalty  on  nonpayment,  232 

Periods   of  payment   as  affecting 
rate,  229 
Recovery  of  payment  — 

Exclusiveness    of  statutory  rem- 
edy, 272 

Form  of  action,  269 

Judgment  including    usurious  in- 
terest, effect,  271 

Right  of  action  generally,  269 

Set-off  and  counterclaim,  272 

Voluntary  payment,  271 
Relation  between    parties  as  imma- 
terial, 209 
Remedies,  see  Rights   and*  remedies 

of  parties 
Renewal   note  at  usurious  interest, 

effect,  249 
Retrospective  legislation,  change  of 

usury  laws,  206 
Rights  and  remedies  of  parties  — 

Affirmative  relief,  262 
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USURY  —  continued. 
Rights   and  remedies  of  parties  — 
'    continued. 
Corporations  prohibited   to  plead 

usury,  265 
Equity  jurisdiction,  263-265 
Forfeitures    and    penalties,    274- 

279 
Judgment  on  usurious  debt,  279 
Lender,  relief  of,  265 
Penalties,  274-279 
Pleading  and  proof,  266-269 
Protection  against   oppression  as 

basis  of  relief,  261 
Recovery  of  payments,  269-273 
Rights  of  third  persons,  see  Third 

persons   as   affected  by  usury 
Sale  as  device  to  conceal  usury,  214 
Security  as  affected  by  usury,  243 
Services,   compensation  in    addition 

to  interest,  231 
Set-off  and  counterclaim,  272 
Statutes  — 
Abridgment  of  usury  as  defense, 

206 
Constitutionality,  204 
Construction  of  usury  laws,  207 
Store  orders,  effect    as    loan,    218, 

219 
Strangers,  see  Third  persons  as  af- 
fected by  usury  laws,  281 
Subsequent  usury  in  contract  valid 

at  inception,  248-250 
Territorial  operation  of  usury  laws, 

see  Conflict  of  laws 
Third     persons     as     affected     by 
usury  — 
Creditors    as   affected   by   usury 

paid  by  debtors,  283-286 
Defense  of  usury  as  personal,  282 
Discounting     negotiable     paper, 

286 
Preferences    in  assignments    for 

creditors,  286 
Protection  of  borrowers  as  policy 

of  usury  laws,  281 
Rule  stated,  281 

Trustee    in  bankruptcy,    right  to 
recover  usury    paid    by    bank- 
rupt, 282 
Vendee  purchasing  subject  to  or 
assuming    usurious    mortgage, 
288-293 
Validation  of  usurious  contract,  208 
Vendee  purchasing  subject  to  or  as- 
suming usurious  mortgage,  288- 
293 


USURY  —  continued. 
Violation    of  law, .  intent   in  usury, 

208 
Voluntary  payment,  see  Recovery  of 

payment 
Voluntary     payment    of    usurious 

debts  of  third  persons,  242 
Warehousemen,  right  to  plead  usury 

in  receipt  as  against  third  person, 

282 

VE1TOOR  AND  PURCHASER  — 

Abandonment  of  contract,  effect  of 

breach,  640 
Abrogation  of  contract,  see  Rescis- 
sion of  contract 
Abstract  of  title  — 
Agreement  as  to    furnishing  ab- 
stract, 512 
Agreement    by  vendor's  agent  to 

furnish,  398 
Delivery  to  assignee   of  contract, 
effect  as  recognizing   assignee's 
right,  564 
Purchaser  as  required  to  procure 

abstract  in  United  States.  511 
Purpose  of  abstract,  511 
Vendor  as  furnishing  abstract  in 
England,  511 
Acceptance  of  offer,  see  Contract  of 

sale 
Acknowledgments  — 
Married  woman's  deed,  validity  as 
dependent  on  acknowledgment, 
669 
Officer  as  charged  with  knowledge 

of  contents  of  deed,  702 
Power  of  attorney  to  convey,  394 
Wife's   acknowledgment   of   con- 
tract to  convey  homestead,  316 
Acreage     (see    also     Quantity     of 
land)  — 
Deficiency  in  sale  by  acreage,  435 
Determination  of  character  of  sale 

as  in  gross  or  by  acreage,  437 
Gross  price  for  estimated  number 

of  acres,  432 
Particular  tract  sold  without  stat- 
ing acreage,  432 
Sale  of  specified  number  of  acres, 
selection  from  tract,  431 
Adverse  claims,   see  Notice  to  pur- 
chaser 
Adversely   held  land   as  subject  to 
sale,  323 
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VENDOR     AND     PURCHASER  — 
continued. 
Adverse  possesses  — 
Effect  on   marketability  of  title, 

483 
Marketability  of  title  by  advene 

possession,  502 
Possession  commenced  under  eon- 
tract  of  sale,  546 
Adverse  title  acquired  by  purchaser, 

547-549 
Advertisements  — 
Billboard  as  building  within    re- 
strictive agreement,  752 
Bill  boards  as  offensive  business, 

747 
Display  on  building  as  business, 
746 
After  acquired  property  as  subject 

of  sale,  321 
After  acquired  title,    effect  of  con- 
veyance by  vendor  before  acquir- 
ing title,  691 
Agents,  see  Principal    and  agent; 

Sales  by  agents 
Apartment  house  as  within  restric- 
tion to  use  for  private  residence, 
756-758 
Appurtenances  — 
Description  of  land  as  including 

appurtenances,  431 
Misrepresentations  by  vendor  as 
to  appurtenances,  364 
Area,  see  Acreage;  Quantity  of  land 
Assessments  as  affecting  credibility 

of  title,  506 
Assessments  levied  before  contract 

of  sale,  vendor's  liability,  542 
Assignment  of  contract  — 
Assignee  as  succeeding    to  pur- 
chaser's rights,  566 
Assignee   substituted   to  vendor's 

rights,  560 
Collateral  security  as  purpose  of 

assignment  by  purchaser,  563 
Consideration       for       assignee's 
promise  to  pay  price  of  assign- 
ment, 567 
Conveyance   by  purchaser   as  as- 
signment, 563 
Conveyance   by    vendor    to  third 

person,  effect,  560 
Equities,   assignee   as  subject  to, 

566 
Express  restrictions,  564-566 
Form  of  assignment  by  purchas- ' 
er,  563 


VENDOR     AND     PURCHASER  — 

continued. 
Assignment    of    contract  —  contin- 
ued. 

Fraud  of  vendor  in  procuring 
contract,  purchaser's  right  to 
complain,  566 

Implied  restriction  on  right  to  as- 
sign, 564 

liability  of  purchaser  to  vendor 
after  assigning  contract  to  pur- 
chase, 563 

Notes  to  be  given  by  purchaser, 
implied  restriction  on  purchas- 
er's right  to  assign  contract, 
564 

Personal  liability  of  assignee  to 
vendor,  567 

Purchaser's  right  to  assign  con- 
tract, 563 

Rights  as  between  purchaser  and 

-   his  assignee,  567 

Selection  by  purchaser,  effect  on 
right  to  assign  contract,  564 

Signature  by  assignee,  necessity, 
563 

Successive  assignments  by  pur- 
chaser, priority,  563 

Tender  of  deed  after  assignment 
by  purchaser,  563 

Title  of  vendor,  assignee's  right 
to  determine  sufficiency,  564 

Waiver  of  restrictions  on  right  to 
assign,  566 
Assignment  of  option,  345 
Assignment   of  vendor's   lien,  584- 

586 
Assignments  — 

Lien  arising  by  retention  of  title. 
600 

Lien  expressly  reserved  by  ven- 
dor, 607 

Purchase  money,  assignment  of 
right  to  recover,  642 

Rescission  of  contract,    assignee's 
right  to  sue  for,  641 
Assumpsit  by  purchaser  to  recover 

payments  or  deposits,  627 
Assumption  of  debts    as  considera- 
tion for  conveyance,  696 
Attachment  — 

Lien  on  vendor's  interest,  474 

Purchaser's  interest  as  subject  to 
attachment,  480 
Automobiles,  garage  as  stable  with- 
in building  restriction,  754 
Awnings   projecting   over   building 

line  as  breach  of  restriction,  749 
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VENDOR     AND     PURCHASER  — 

continued. 
Bankruptcy  of  purchaser,  effect  on 

vendor's  lien,  599-600 
Bay     window     projecting     beyond 

building  line  as  breach  of  restric- 
tion, 749 
Betterment  acts,  see  Improvements 
Billboards,  see  Advertisements 
Boarding  house    as  within    restric- 
tion to  use  as  private  residence, 

756 
Bona  fide  purchasers  — 

After  acquired  title  of  vendor  as 
inuring  to  benefit  of  vendee, 
691 

Assumption  of  debt  to  third  per- 
son as  consideration,  696 

Attestation  of  deed  as  estoppel  to 
assert  title  against  grantee,  672 

Betterment  acts,  669 

Broker's  commissions,  delivery  of 
deed  in  violation  of  agreement 
for  payment,  696 

Burden  of  proof,  686 

Caveat  emptor,  rule  generally,  668 

Claimant  under  conveyance  by 
agent,  673 

Claimant  under  forged  deed, 
674-675 

Claimant  under  undelivered  deed, 
672 

Consideration  as  essential  to  pro- 
tection, 695-701 

Decree  for  conveyance  as  creating 
merely  equitable  title,  691 

Deed  intended  as  mortgage,  pur- 
chase from  grantee  without  no- 
tice, 691 

Deed  without  warranty,  grantee 
as  entitled  to  protection,  731  et 
seq. 

Denial  of  notice,  739 

Equitable  title  as  within  protec- 
tion, 688 

Equities  protected  against,  690- 
692 

Equities,  protection*  against  gen- 
erally, 686  et  seq. 

Estoppel  to  assert  prior  equity, 
671-673,  690 

Executory  contract  of  sale  out- 
standing, purchase  without  no- 
tice of,  691 

Fixtures,  removal  as  against  pur- 
chaser without  notice,  692 


VENDOR     AND     PURCHASER  — 

continued. 
Bona    fide    purchasers  —  continued. 

Fraudulent  conveyance,  purchase 
from  grantee  without  notice  of 
fraud,  693 

Improvements,  equitable  right  of 
purchaser,  669 

Inadequacy  of  consideration,  ef- 
fect, 681 

Judgment  creditor  purchasing  at 
execution  sale,  682 

Junior  equity  as  superior  to  prior 
equity,  690 

Laches  in  asserting  prior  equity, 
671 

Laches  of  holder  of  prior  equity, 
690 

Legal  title  acquired  to  protect 
equitable  title,  690 

Legal  title  outstanding  as  notice 
to  purchaser,  688 

Legal  title,  protection  limited  to, 
688 

Lessees,  679 

Marriage  as  valuable  considera- 
tion, 696 

Married  woman  as  grantor,  effect 
of  prior  invalid  deed,  669 

Mortgagees,  679 

Mortgage  to  secure  pre-existing 
debt,  698 

Negotiable  note  given  for  price  as 
payment,  697 

Notice  generally,  see  Notice  to 
purchaser 

Notice  of  outstanding  equities, 
686-688 

Partnership  assets,  bona  fide  pur- 
chaser of  land  constituting,  691 

Party  wall  agreement  as  affecting 
purchaser,  691 

Pleading  defense,  737-739 

Pre-existing  debt,  satisfaction  as 
consideration,  697-699 

Proof  of  consideration,  700 

Protection  against  unknown 
equities,  686  et  seq. 

Purchaser  at  execution  or  judicial 
sale,  680-684 

Purchaser  from  heir,  devisee  or 
personal  representative,  679 

Purchase  with  notice  from  pur- 
chaser without  notice,  684-686 

Purchase  without  notice  of  equi- 
ties,  doctrine   of  possession 
muniment  of  title.  690 
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VENDOR  AND  PURCHASER  — , 

continued. 
Bona    fide    purchasers  —  continued. 
y^  Quitclaim    deed,    grantee    as    en- 

a   •  titled  to  protection,  731  et  seq. 

**k  Recital  in  deed  of  receipt  of  con- 

sideration, 701 

Recording*  acts,  effect,  670 

Reformation  of  prior  deed  as  af- 
fecting purchaser  without  no- 
tice of  equity,  692 

Remote  purchaser  from  person 
non  sui  juris,  676-678 

Resulting  trust,  purchase  without 
notice  of,  690-691 

Subrogation,  right  as  enforceable 
against  bona  fide  purchaser, 
691 

Successive  conveyances  by  com- 
mon grantor,  669-671 

Support  of  grantor  as  valuable 
consideration,  696 

Surrender  of  security  for  pre- 
existing debt  of  vendor,  699 

Third  persons  as  affected  by  con- 
veyance, 668 

Title  acquired  by  purchaser,  668 

Title  established  by  decree,  675 

Trustee  and  beneficiary  as  bona 
fide  purchasers,  678 

Trust  property  purchased  without 
notice  of  violation  of  trust,  694 

Valuable  consideration  as  essen- 
tial to  protection,  695-701 

Vendor's     lien     as     enforceable 
against  purchasers,  587 
Boundaries  — 

Damages  for  misrepresentations 
as  to  boundaries,  385 

Knowledge  of  falsity  as  to  repre- 
sentations, 376 

Reliance  on  representations,  375 

Representations  as  to  boundaries, 
374 
Breach  of  contract,  see  Rescission  of 

contract 
Brokers,  see  Sales  by  agents 
Building  restrictions,  see  Restrictive 

agreements 
Buildings  — 

Accidental  destruction,  555-558 

Destruction  as  ground  for  rescis- 
sion, 651 
Business  — 

Advertisements,  display  on  build- 
ing or  hoarding  as  business, 
746 


VENDOR     AND     PURCHASER  — 

continued. 
Business  —  continued. 
Auction    sale    of    furniture    in 

dwelling  house,  746 
Bill  boards  as  offensive  business, 

747 
Coal  yard   as  offensive  business, 

747 
Definition,  745 

Grocery   store  as  offensive   busi- 
ness  within    restrictive   agree- 
ment, 747 
*  Offensive  trade  or  business,  what 
is,  746 
Restrictions  as  to  use  of  premises, 

745-746 
Undertaking  establishment  as  of- 
fensive business,  747 
Caveat  emptor  — 
Judicial  sales,  application  of  rule, 

482 
Physical    conditions,    application 

of  doctrine,  371 
Representations  by  vendor  gener- 
ally, 356 
Rule  stated,  668 
Title  of  vendor,  368 
Cellar  way  projecting  beyond  build- 
ing line  as  breach  of  restriction, 
750 
Certainty  in  contract  of  sale,  316 
Chain  of  title  (see  also  Marketable 
title;  see  Title  of  vendor)  — 
Proof  of  notice,  718 
Charitable  home   as  within   restric- 
tion against  use  of  offensive  busi- 
ness, 755 
Check  given  for  purchase  money  as 

discharge  of  vendor's  lien,  592 
Church  as  within  restriction  to  use 

for  residence,  756 
Coal  yard  as  offensive  business  with- 
in restrictive  agreement,  747 
Collateral  agreements  — 
Effect  of  conveyance,  532 
Instances     of     collateral     agree- 
ments, 533 
Collateral  security  — 
Assignment    of   contract   to  pur- 
chase, 563 
Waiver  of  vendor's  implied  lien, 
593 
Compensation   for  defects   in  title, 

514-516 
Concealment,  see  Fraud  of  purchas- 
er; Fraud  of  vendor 


1478 


INDEX 


VENDOR     AND     PURCHASER  — 
continued. 
Concomitant    stipulations,    see    De- 
pendent, independent  and  concur- 
rent stipulations 
Concurrent    stipulations,     see    De- 
pendent, independent  and  concur- 
rent stipulations 
Confidential  relations,  see  Fraud  of 

vendor 
Conflict  of  laws,  deed  of  land  ly- 
ing in  another  jurisdiction,  319 
Consideration,    see   Bona    fide  pur- 
chasers;  Contract  of  sale;   Pur- 
chase money 
Conspiracy   to   defraud    purchaser, 

joint  and  several  liability,  357 
Contingent  estate,  marketability  of 

title,  500 
Contract  of  sale  (see  also  Perform- 
ance    of     contract;     Purchase 
money;    Terms   of  sale;    Time 
of    performance    of    contract; 
Title  of  vendor) — 
Abrogation  by  parties,  312 
Agency  to  sell  or  purchase,  312 
Agent     acting    for     undisclosed 

principal,  317 
Agent's  authority  to  conclude  con- 
tract, 400-401 
Agreement   for   special    interest, 

484 
Assent  of  parties,  323,  330 
Assignment,   see    Assignment   of 

contract 
Certainty  as  requisite,  316 
Clerical  inaccuracies,  316 
Collateral    agreements,    proof  by 

parol  evidence/  424 
Conflict  of  laws,  319 
Consideration,  330-334 
Consideration,     provisions     con- 
cerning, 424^429 
Construction  of  contract  general- 
ly, 312,  421-424 
Conversion    of  real   estate    into 

personalty,  471 
Conveyance,    effect    on    contract, 

529-^535 
Death  of  vendor,  devolution  of  in- 
terest, 470 
Deed  executed  by  agent  as  valid 

executory  contract,  393-394 
Deed   ineffectual    as    conveyance, 

316 
Deed  ineffectual  as  evidence,  316 


VENDOR    AND     PURCHASER  — 

continued. 
Contract  of  sale  —  continued. 

Delay  in   performance,   see  Time 
of  performance  of  contract 

Dependent,  independent  and  con- 
current stipulations,  .454-463 

Description  of  land,  317 

Distinguished  from  other  transac-. 
tions,  312 

Equitable     title     of     purchaser, 
464-467 

Exceptions  and  reservations,    de- 
scription of  land  accepted,  317 

Executed  or  executory  nature  of 
contract,  422 

Executory   contract    as   affecting 
legal  title,  463 

Fee  simple  implied  in  contract  of 
sale,  481 

Forfeiture    of   purchaser's   equi- 
'  table  interest,  465 

Illegality  generally,  318 

Illegal  use  of  premises  intended, 

•   318 

Inadequate  consideration,  333 

Ineffectual  conveyance  as  contract 
to  convey,  316 

Intention  of  parties,  cardinal  rule 
of  construction,  421 

Law  governing,  319 

Letters,  communications  by,  329 

Lobbying  services  as  part  of  con- 
sideration, 318 

Lottery  scheme,  318 

Meeting  of  minds,  323-324 

Mistake  as  affecting  contract,  see 
Mistake 

Modification  by  parties,  312 

Mutuality,  330 

Mutual  promises  as  consideration, 
333 

Offer  and  acceptance,  324-330 

Offer  to  perform,  sufficiency,  461 

Omission  of  words,  316 

Optional  contracts,  see  Options 

Oral  acceptance  of  offer,  327 

Parol  evidence  to  vary  or  explain 
contract,  423 

Parties,  sufficiency  of  designation, 
317 

Partnership  named  as  purchaser, 
317 

Price,  statements  as  material,  425 
,    Public  policy    violated    by    eon- 
tract,  318 
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VENDOR  AND  PURCHASER  — 

continued. 
Contract  of  sale  —  continued. 

Purchase  money,  provisions  con- 
cerning, 424-429 

Purchase  money,  time  of  pay- 
ment, 317 

Purchaser's  interest  as  real  estate, 
471 

Rejection  of  offer,  329 

Several  instruments  construed  as 
one,  421 

Subject  matter  of  sale  generally, 
320-323,  42£-432 

Successive  contracts,  priority,  602 

Sunday  contract,  318 

Tender  of  performance,  suf- 
ficiency, 461 

Termination  of  offer,  328 

Time  of  performance,  317,  442- 
454 

Title  as  affected  by  executory  con- 
tract, 463 

Vendor's  interest  as  personalty, 
470 

Wagering  contract,  318 

Written    portion    as    prevailing 
over  part  printed,  421 
Conversion   of   realty  into  person- 
alty- 
Effect  of  executory  contract,  471 

Option     to   buy   exercised    after 
vendor's  death,  473 
Conveyance  to  purchaser  (see  also 
Covenants)  — 

Acknowledgment  of  power  of  at* 
torney  to  convey,  394 

Agent,  mode  of  executing  deed, 
409 

Agent  signing  deed  in  principal's 
presence,  411 

Agent's  unauthorized  deed  as 
valid  executory  contract,  393- 
394 

Agent  to  convey,  authorization, 
393 

Agent  to  sell,  authority  to  con- 
vey, 403 

Agreement  to  "give"  or  "execute" 
deed,  effect,  485-487 

American  rule  as  to  preparation 
of  deed,  523 

Collateral  agreements,  effect,  532 

Contract  of  sale  as  satisfied  by 
conveyance,  529 

Covenants  in  conveyance  by 
agent,  405 


VENDOR     AND     PURCHASER  — 

continued* 
Conveyance  to  purchaser  —  contin- 
ued 

Deed  by  agent  as  evidence  of  au- 
thority, 395 

Delivery  of  possession  as  essen- 
tial, 529 

Demand  for  deed,  524 

English  rule  as  to  preparation  of 
deed,  522 

Form  of  conveyance,  526-529 

Fraud  in  execution  and  accept- 
ance of  deed,  535 

Merger  of  contract  and  convey- 
ance, 630-531 
-    Mistake  in  execution  and  accept- 
ance of  deed,  535 

Muniments  of  title  as  passing 
with  conveyance,  510 

Payment  of  price  and  conveyance 
as  concurrent  or  consecutive 
acts,  519 

Personal  deed  of  vendor,  pur- 
chaser's right  to,  520-522 

Power  of  attorney  to  convey  as 
essential  part  of  conveyance, 
395 

Preparation  of  deed,  522-524 

Purchase  money,  recitals  of  deed 
as  to,  424 

Signing  by  agent  in  vendor's 
presence,  393 

Tender  of  deed,  equivalents,  525 

Third  person,  acceptance  of  deed 
from,  530 

Third  person,  deed  from,  as  per- 
formance of  contract,  520-522 

Vendor's  duty  as  governed  by 
contract,  519 

Waiver  of  right  to  vendor's  per- 
sonal deed,  522 

Waiver  of  tender  of  deed,  525 
Conveyance  to  third  person  — 

Assignee  of  purchaser,  vendor's 
duty  to  convey,  563 

Bona  fide  purchaser  from  vendor, 
title  acquired,  562 

Estoppel  of  purchaser  as  against 
grantee,  562 

Grantee  as  substituted  to  vendor's 
rights,  560-561 

Notice  of  outstanding  contract  of 
sale,  562 

Successive  >  contracts  of  sale,  pri- 
ority, 562 

Successive  conveyances  by  com- 
mon grantor,  669-671 
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VENDOR     AND     PURCHASER  — 
continued. 
Conveyance  to  third  person  —  con- 
tinued. 
Vendor's   lien,    effect   of  convey- 
ance as  waiver,  579 
Corporations,   authority   of  -general 

agent  to  sell  realty,  403 
Cost  of  land,  representations  as  to, 

378 
Covenants  — 
Acceptance  of  deed  without  cove- 
nants, effect,  530-531 
Contract  provision  as  to  form  of 

deed,  526 
Conveyance  by  agent,  405 
Extent  of  covenants,  528 
Limiting  extent  of  vendor's  cove- 
nants, 534 
Purchaser's  right  to  require  cove- 
nants, 527 
Running   with    land,    conflict   of 
laws,  319 
Criminal    responsibility    of    vendor 

for  acts  of  purchaser,  315 
Crops,  purchaser's  right  to,  540 
Curtesy  in  purchaser's  equitable  es- 
tate, 470 
Damages    for    breach    of    contract 
(see  Fraud  of  vendor;  Recov- 
ery   by    vendor    of    purchase 
money  or  damages)  — 
Consideration  other  than  money, 

635 
Difference    between     value    and 
agreed  price  as  measure  of  pur- 
chaser's damages,  631 
Good  faith  of  vendor  as  affecting 

measure  of  damages,  633-635 
Inability  of  vendor  to  convey,  630 
Measure  of  damages,  619 
Measure  of  purchaser's  damages, 

631 
Partial  failure  of  title,  636 
Proof  of  value  of  land,  638 
Purchaser's  right  to  recover  dam- 
ages generally,  630 
Special   damages  for  breach  by 

vendor,  636 
Stipulation  as  to  damages,  637 
Tender  of  performance  by  pur- 
chaser, 630 
Vendor  ignorant  of  defect  in  or 
want  of  title,  632 
Damages   for   breach   of  warranty, 
conflict  of  laws,  319 


VENDOR     AND     PURCHASER  — 

continued. 
Death  — 

Devolution  of  option,  346 

Devolution  of  purchaser's  inter- 
est, 471 

Devolution  of  right  under  option 
to  buy  on  purchaser's  death, 
473-474 

Devolution  of  vendor's  interest, 
470 

Implied  lien  of  vendor  as  affected 
by  death  of  party,  593 

Option  to  buy  exercised  after 
vendor's  death,  473 

Rescission  of  contract  after  pur- 
chaser's death,  effect,  472 

Title  dependent  on  proof  of  death 
as  marketable  title,  494 

Vendor's     lien     as     enforceable 
against  purchaser's  heirs,  602 
Deceit,  see  Fraud  of  vendor 
Deed  (see  also  Conveyance)  — 

Effect  as  contract  to  convey,  316 
Defeating  estate  conveyed,  liability 

of  vendor,  312-315 
Defective  title,  see  Marketable  title; 

Title  of  vendor 
Defective  title  as  subject  to  sale,  322 
Deficiency,  see  Quantity  of  land 
Deficiency  decree,    see  Implied  lien 

of  vendor;   Retention  of  title  as 

security 
Dependent,  independent  and  concur- 
rent stipulations  — 

Concurrent  stipulations,  456 

Construction  in  favor  of  justice, 
455 

Necessity  of  distinguishing  char- 
acter of  stipulations,  454 

Note  or  other  obligation,  effect 
of  giving,  459 

Order  of  time  of  performance, 
457 

Payments  to  be  made  in  instal- 
ments, 4C0-461 

Promise  to  pay  purchase  money 
under  agreement  to  convey,  611 

Tender  or  offer  to  perform,  suf- 
ficiency, 461 

Waiver   of   performance   of   de- 
fendant's stipulations,  462 
Descent  and  distribution  — 

Devolution  of  vendor's  interest, 
470 

Marketability  of  title  by  descent, 
501 
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VENDOR  AND  PURCHASER  — 

continued. 
Descent    and    distribution  —  contin- 
ued. 
Options,    effect     of    purchaser's 

death,  473-474 
Rescission  of  contract  by  vendor 
and  heirs  of  deceased  purchas- 
er, effect,  472 
Description   of  premises    (see  also 
Acreage;  Sales  in  gross)  — 
Appurtenances  as  included  in  de- 
scription of  land,  431 
Conflict  between  specific  and  gen- 
eral description,  430 
Fixtures  as  included    in  descrip- 
tion of  land,  431 
Original  surveys,  441 
Part  of  tract  not  specified,  right 

of  selection,  431 
Power  of  attorney  to  convey,  394 
Street  and  lot  number  as  descrip- 
tion, 430 
Vendor  bound   by   description  in 
contract,  429-430 
Destruction  qf  buildings,  555-558 
Devise,  marketability  of  title  by  de- 
vise, 502 
Distinctions  — 

Contracts  of  sale  and  other  trans- 
actions, 312 
Option  and  contract  of  sale,  336 
Doubtful  title  — 

Possibility  or  suspicion  of  doubt, 

491 
Purchaser's    right    to    title    free 

from  doubt,  489-490 
Reasonableness  of  doubt,  490 
Dower  — 
Damages  for  fraud  inducing   re- 
lease, 393 
Dower  right  in  premises  as  in- 
cumbrance, 509 
Indemnity     or    compensation    to 

purchaser,  516 
Purchaser's     equitable    estate   as 
subject  to  dower,  469 
Duration  of  contract,  see  Rescission 

of  contract 
Easements  — 
Existence  as  effecting  marketabil- 
ity of  title,  503-608 
Existence  as  notice  to  purchaser, 
729^-731 
Eaves  overhanging  building  line  as 

breach  of  restriction,  749 
Election  of  remedies*  fraud  of  ven- 
dor, 379 


VENDOR     AND     PURCHASER  — 
continued. 
Elevated   railroad   as  "detrimental" 
within  restrictive  agreement,  747 
Eminent  domain  — 
Marketable  title,    effect   of  con- 
demnation proceedings,  500 
Purchaser     entitled     to     award, 

when,  467 
Restrictions    as  affected    by  con- 
demnation of  land,  768 
Equitable  interest  of  purchaser,  see 

Title  of  purchaser 
Equitable  mortgages,  assignment  of 

contract  by  purchaser,  563 
Equitable  title,  see  Bona  fide  pur- 
chasers 
Equitable  title   as  marketable   title, 

497 
Escheat,  marketability  of  title,  501 
Estate  subject  to  sale,   see  Subject 

matter  of  sale 
Estoppel  based  on  covenant  of  war- 
ranty, 319 
Estoppel  to  deny  vendor's  title  — 
Adverse  possession  by  purchaser, 

546 
After  acquired  title  of  vendor  as 
inuring  to  benefit  of  purchaser, 
691 
Assignee  or  grantee  of  purchaser, 

546 
Fraud  as  affecting  rule,  545 
Holder  of  prior  equity  estopped 
to     assert    claim   against    pur- 
chaser of  junior  equity,  690 
Persons  affected  by  rule,  546 
Prior  equity,   estoppel   to  assert, 

671-673 
Prior  possession  by  purchaser  as 

affecting  rule,  544r-545 
Purchaser's     rights     as    against 

grantee  of  vendor,  562 
Rule  stated,  543 

Surrender  of  possession  by  pur- 
chaser, 545 
Termination     of    vendor's     title. 
545 
Exceptions  and  reservations,  insuf- 
ficient description  of  land  accept- 
ed, 317 
Exchange  of  land  — 
Measure  of  damages  for  breach  of 
contract,  631 
Execution    sales,    bona    fide    pur- 
chasers, 680 
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VENDOR     AND     PURCHASER  — 
continued. 
Executory  contract,  see  Contract  of 

sale 
False  representations,  see  Fraud  of 

vendor 
Fee  simple   implied   in  contract  of 

sale,  481 
Fence  as  building  within  restrictive 

agreement,  753 
Fixtures  — 
Description  of  land  as  including 

fixtures,  431 
Removal    as    against    purchaser 
without  notice,  692 
Foreclosure,    see    Implied    lien    of 
vendor;    Reservation    of   lien  by 
vendor;  Retention  of  title  as  se- 
curity 
Forfeitures  — 

Default  in  payment  of  purchase 
money  as  ground  of  forfeiture, 
613 
Equitable  relief  of  purchaser,  667 
Recovery  of  purchase  money  pre- 
cluded   by   forfeiture  of   con- 
tract, 614 
Stipulation  in  contract,  644 
Vendor's  right  to  retain  purchase 
money  paid,  625-626 
Forged    deed,     claimant    under    as 

bona  fide  purchaser,  674 
Fraud  of  purchaser  — 
Concealment  of  facts,  387 
Confidential    relation    to    vendor, 

389 
Identity  of  purchaser,  391 
Inadequacy  of  price,  389 
Intended  use  of  premises,  391 
Measure  of  damages,  393 
Misrepresentations    as   to   value, 

387 
Misrepresentations  as  to  vendor's 

title  or  interest,  390 
Nondisclosure  as  to  value,  387 
Personalty  given  in  payment,  mis- 
representations  as  to  condition 
or  character,  389-390 
Promissory  representations,  391 
Rejection   of   title  in   bad  faith, 

489 
Relief  from  fraud  in  execution  of 

deed,  535 
Silence  as  to  facts  not  known  to 

vendor,  387-389 
Undue  influence  over  vendor,  389 
Vendor's  remedies,  392,  393  ' 


VENDOR     AND     PURCHASER  — 

continued. 
Fraud  of  vendor  — 

Agent,  representations  by,  365 

Appurtenances,  vendor's  repre- 
sentations as  to,  364 

Boundaries,  representations  as 
to,  374 

Caveat  emptor,  application  of 
doctrine,  356 

Concealment  of  facts,  366-368 

Conspiracy  to  defraud  purchaser, 
357 

Contract  procured  by  fraud, 
right  of  assignee  of  purchaser 
to  complain,  566 

Cost  of  land,  representations  as 
to,  378 

Damages  for  misrepresentations 
as  to  incumbrances,  385 

Damages  for  misrepresentations 
as  to  title,  384 

Damages,  recovery  by  purchaser, 
382-386 

Defense  to  action  for  purchase 
money,  615 

False  representations,  356-357 

Implied  representations,  364 

Income  of  land,  representations 
as  to,  378 

Intent  to  deceive,  357 

Joint  tort,  sale  of  separate  inter- 
ests, 381 

Knowledge  of  vendor,  359 

Location  of  land  as  affecting  re- 
liance on  representations,  360 

Location  of  land,  representations 
as  to,  374 

Maps  and  plats,  exhibition  as  rep- 
resentation, 364 

Materiality  of  representations, 
361 

Negligence  of  purchaser  in  rely- 
ing on  representations,  360 

Nondisclosure  of  facts,  366-368 

Opinion,  representations*  as  mat- 
ter of,  362 

Opinion,  representations  as  to 
title,  370 

Opportunity  of  purchaser  to  ex- 
amine premises,  360 

Other  offers,  representations  as  to, 
378 

Physical  condition  of  land,  repre- 
sentations as  to,  371-373 

Privileges,  vendor's  representa- 
tions as  to,  364 


INDEX 


1483 


VENDOR     AND     PURCHASER  — 

continued. 
Fraud  of  vendor  —  continued. 
Profits  of  land,  representations  as 

to,  378 
Promissory  representations,  363 
Proof  of  fraud,  366 
Purchaser's  knowledge  or   means 

of  knowledge,  359 
Purchaser's  remedies,  379-382 
Quantity  of  land,  representations 

as  to,  373 
Reliance  on  representations  as  to 

boundaries,  375 
Reliance  on  representations  gen- 
erally, 361 
Representations  as  to  matters  of 

law,  362 
Representations    as  to    privileges 

and  appurtenances,  364 
Representations    as    to    quantity, 

location  and    boundaries,    373- 

377 
Representations  as  to  title,  370 
Representations  as  to  value,  cost 

or  income,  377-379 
Representations       by       vendor's 

agent,  365 
Rescission  by  purchaser,  647 
Scienter,  necessity  of  proof,  357 
Special  damages,  386 
Title,  representations   as  to,  368- 

371 
Value  of  land,  representations  as 

to,  377 
Volenti  non  fit  injuria*  359 
Warranty    of   tide    as    affecting 

right  to  sue  for  damages,  371 
Fraudulent  conveyances  — 

Purchase   from   grantee    without 

notice  of  fraud,  693 
Validity  as  between  parties,  319 
Oarage  as  stable  within  building  re- 
striction, 754 
Gas  service  lien  as  affecting  market- 
ability of  title,  506 
Good   title;    see   Marketable   title; 

Title  of  vendor 
Grocery  store  as  offensive  business 
within  restrictive  agreeement,  747 
Gross  sales,  see  Sales  in  gross 
Guardian's  contract  to  sell   ward's 

land,  318 
Highway  easement  as  incumbrance 

on  rural  lands,  504 
Homestead,  acknowledgment  by  wife 
of  contract  to  convey,  816 


VElft)OR     AND     PURCHASER  — 

continued. 
Homestead  in  purchaser's  equitable 

estate,  470 
Hospital     as      within     restriction 

against  offensive,  noxious  or  pre- 
judicial business,  755 
Husband  and  wife  — 

Conveyance  by  married  woman, 
validity  as  dependent  on  ac- 
knowledgment, 669 

Possession  by  husband  as  notice 
of  wife's  title,  725 

Vendor's     lien     as     enforceable 
against  married  woman,  570 
Ignorance  of  law,  see  Mistake 
Illegality  of  contract,  318 
Imperfect  title   as  subject   to  sale, 

322 
Implied  lien  of  vendor  — 

Abolition  by  statute,  571 

Assignee  of  contract  as  entitled 
to  lien,  560 

Assignment  of  lien,  584 

Attempt  to  enforce  payment  as 
waiver  of  lien,  592 

Basis  of  lien,  571 

Bona  fide  purchasers,  enforcement 
of  lien  against,  587 

Check  for  amount  due  as  dis- 
charging lien,  592 

Collateral  security,  effect  as 
waiver  of  lien,  593 

Consideration  as  essential  to  ex- 
tinguishment, 591 

Conveyance  to  third  person  not 
waiver  of  lien,  571 

Creditors  of  vendor,  enforcement 
of  lien  against,  588-589 

Death  of  party  as  affecting  lien, 
593 

Deficiency  decree  to  enforce  lien, 
597 

Denial  of  lien  in  some  jurisdic- 
tions, 570 

Discharge  of  lien,  591-594 

Duration  of  lien,  592 

Easements  as  subject  to  lien,  572 

Enforcement  of  lien,  594-597 

Equitable  interest,  lien  on,  572 

Equity,  jurisdiction  to  protect  and 
enforce  lien,  594 

Eviction  of  purchaser  from  part 
of  land  by  title  paramount,  ef- 
fect, 570 

Extension  of  credit  as  discharged 
by  lien,  592 
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VENDOR     AND     PURCHASER  — 

continued. 
Implied  lien  of  vendor  —  continued. 

Extinguishment  of  lien,  591-594 

Favorable  consideration  of  equity, 
572 

Foreclosure  of  lien,  594 

Fraudulent   procurement   of   dis- 
charge, 591 

Historical  statement,  568 

Indebtedness     covered     by     lien, 
580-583 

Intention  to  claim  lien,  571 

Justice  of  lien,  572 

Limitation   of   actions  to  enforce 
lien,  595-596 

Married  woman,    enforcement   of 
lien  against,  570 

Nature  of  interest  sold,  572 

Origin  of  lien,  571 

Personal  privilege  of  vendor,  591 

Persons  affected,  586-591 

Persons  entitled  to  lien,  583 

Presumption   as   to   existence   of 
lien,  574 

Protection  of  lien,  594-597 

Purchase  money  mortgage,  waiver 
of  lien  by  taking  or  requesting, 

.     578-579 

Purchasers   with  notice,   enforce- 
ment of  lien  against,  590-591 

Recognition  of  lien  generally,  568 

Recording  acts  as  affecting    lien, 
570 

Reinstatement     after     discharge. 
681 
•    Remedies  for  enforcement  of  lien. 
594 

Renewal  notes,  acceptance  as  af- 
fecting lien,  592 

Retention  of  title  as  security  dis- 
tinguished, 598 

Statute    of    frauds    as    affecting 
lien,  570 

Subrogation  of  assignee  to  assign- 
or's rights,  586 

Suit  to  set  aside    conveyance  as 
waiver  of  lien,  592 

Support   of  grantor  as  consider- 
ation for  conveyance,  582 

Taking     additional     security    as 
waiver,  576-579 

Taking    personal    obligation    of 
purchaser  as  waiver,  576 

Transfer  of  purchase  money  note 
aa  affecting  lien,  592-593 


VENDOR     AND     PURCHASER  — 

continued. 
Implied  lien  of  vendor  —  continued. 

Uncertain  and  unliquidated  claims 
as  secured,  581 

United  States  courts,   recognition 
of  lien,  573 

Waiver  of  lien,  591-592 

Waiver  of  lien  at  time  of  convey- 
ance, 574-580 

Writing  as  essential  to  extinguish- 
ment, 591 

Writing  not  essential   to  waiver, 
574 
Improvements  — 

Accidental   destruction   of   build- 
ings and  the  like,  555-558 

Betterment  acts,  669 

Compensation    on    rescission    by 
purchaser,  656 

Covenant  by  vendor  to  make,  rem- 
edy for  breach,  646 

Destruction   of   improvements   as 
ground  for  rescission,  651 

Equitable  claim  of  bona  fide  pur- 
chasers, 669 

Reimbursement   of  purchaser   on 
rescission  by  vendor,  665 

Reimbursement    of  purchaser  on 
rescission  of  contract,  641 

Removal  by  purchaser  as  waste, 
553 
Inadequacy     of     consideration     as 

fact    putting    purchaser    on    in- 
quiry, 712 
Income  oil  land,  representations  as 

to,  378 
Incumbrances  — 

Building  restrictions  and   restric- 
tive agreements,  508 

Dower  rights  in  premises,  509 

Encroachments,  effect,  508 

Highway     easement     as     incum- 
brance on  rural  lands,  504 

Leasehold  outstanding,  509 

Marketability  of  title  as  affected 
by  incumbrances,  503-508 

Misrepresentations  as   to   incum- 
brances, damages,  385 

Party  walls,  507 
Indemnity  against  defects  in  title. 

514-516 
Independent    stipulations,   see   De- 
pendent,   independent    and    con- 
current stipulations 
Indian  vendor,   return   of  purchase 

money  on  rescission,  665 
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VENDOR     AND   'PURCHASER  — 

continued. 
Infant  purchaser,    return   of  pur- 
chase money  on  rescission,  665 
Injunctions  — 

Defective  title,  purchaser's  right 
io  relief,  616 

Restrictive     agreements     as    en- 
forceable by  injunction,  769  et 
seq. 
Injuries  by  third  persons  — 

Purchaser's  right  of  action,  554 

Vendor's  right  of  action,  554 
Inquiry,  see  Notice  to  purchaser 
Insolvency,    devolution    of    option, 

346 
Insurance  — 

Assignment  of  policy  by  vendor 
to  purchaser,  right  to  reach 
proceeds,  558-559 

Contract  of  sale  as  affecting  ex- 
isting insurance,  558 

Destruction  of  premises  before 
conveyance,  right  to  insurance 
money,  559 

Provisions  of  contract  for  insur- 
ance, proceeds  as  representing 
property,  559 

Purchaser  as  having  insurable 
interest,  558 

Purchaser  in  possession,  right  to 
insurance  money,  468 

Purchaser's  duty  to  insure  for 
benefit  of  vendor,  558 

Vendor's  duty  to  insure  for  bene- 
fit of  purchaser,  559 
Interest  (see  also  Recovery  by  pur- 
chaser   of    payments    or    de- 
posits) — 

Interest  on  purchase  money,  537- 
539 
Interest    of  vendor,  misrepresenta- 
tions by  purchaser,  390 
Interest  subject  to  sale,  see  Subject 

matter  of  sale 
Intoxicating      liquors,      restrictions 

against  sale,  741 
Judgments  — 

Foreclosure  of  vendor's  lien,  judg- 
ment at  law  as  prerequisite,  603 

Lien  on  purchaser's  interest,  476- 
480 

Lien  on  vendor's  interest,  474- 
476 

Marketability  of  title  as  affected 
by  judgment  lien,  506 


VENDOR     AND     PURCHASER  — 
continued. 
Judgments  —  continued. 
Vendor's  lien  as  affected  by  judg- 
ment for  purchase  money,  600 
Judicial  sales  — 
Bona  fide  purchasers,  680 
Caveat    emptor,    application    of 

rule,  482 
Purchaser  as  entitled  to  award  in 
condemnation  proceedings,  467- 
468 
Reversal  or  vacation  of  decree  as 
affecting  purchaser's  rights,  684 
Title  based   on   judicial  proceed- 
ings as  marketable,  497 
Void  order  of  sale,  rights  of  pur- 
chaser, 682 
Laches  in  asserting  prior  equity,  671 
Landlord  and  tenant  — 
Leasehold  as  incumbrance,  509 
Lease  in  form  of  contract  of  sale, 

312 
Lessee   as   bona    fide   purchaser, 
679 
Letters,  contracts  made  by,  329 
Levy  and   seizure,  liability   of  pur- 
chaser's interest,  477 
Liabilities     of    vendor     (see    also 
Fraud  of  vendor)  — 
Criminal    responsibility    for  acts 

of  purchaser,  315 
Defeating  estate  conveyed,  312- 
315 
License   granted    by    agent   to  sell, 

validity,  399 
Lien  of  purchaser  for  payments  un- 
der executory  contract,  628 
Lien  of  vendor,  see  Implied  lien  of 
vendor;    Reservation   of   lien   by 
vendor;  Retention  of  title  as  se- 
curity 
Limitation  of  actions  — 
Bar   of  purchase   money   note  as 

bar  of  vendor's  lien,  595 
Enforcement  of  lien   reserved  by 

vendor,  608-609 
Enforcement     of    vendor's     lien 
arising  from  retention   of  title, 
604 
Recovery   by    purchaser   of  pay- 
ments or  deposits,  628 
Recovery  of  possession  by  vendor, 
622 
Ids  pendens,    purchaser    as  charge- 
able with  notice,  706 
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VENDOR     AND     PURCHASER  — 
continued. 
Livery    stable    as    offensive    within 

building  restriction,  753 
Lobbying  services  as  part  of  consid- 
eration for  contract,  318 
Location  of  land  — 
Damages   for    misrepresentations 

as  to  location,  385 
Representations    as  to    location, 
374 
Logs  and  timber,   sale  procured  by 

fraud,  damages,  303 
Lottery,  effect  as  scheme  of  sale  of 

land,  318 
Maps  and  plats,  exhibition  as  repre- 
sentation oy  vendor,  364 
Marketable    title    (see    also    Title 
transferred)  — 
Adverse  possession  by  third  per- 
son, 483 
Adverse  possession,  title  by,  502 
Assessments  on  premises,  506 
Building  restrictions  and  restric- 
tive agreements,  508 
Condemnation  proceedings   pend- 
ing at  time  of  contract,  500 
Contingent  estate,  500 
Death,   title  dependent   on  proof 

of,  494 
Descent,  title  by,  501 
Devise,  title  by,  502 
Doubtful  title,  489-191 
Easements,  effect,  503-508 
Encroachments  on  or  from  prem- 
ises, 508 
Equitable  title,  497 
Escheat,  title  by,  501 
Gas  supplied  on  premises,    effect 

of  lien  for,  506 
"Good"     as     synonymous     with 

"marketable,"  483 
Identity  of  grantor  in   chain  of 

title,  496 
Incumbrances,  effect,  503-508 
Judgment  lien  on  premises,  506 
Judicial   proceedings,   title  based 

on,  498 
Leasehold  outstanding,  509 
Lis  pendens  affecting  title,  499 
Loss  of  deed  in  chain  of  title,  496 
Misdescription  in  deed  in  chain  of 

title,  497 
Mortgage  as  incumbrance,  505 
Opinion  of  counsel  as  to  market- 
ability, 492 
Outstanding  equity,  effect,  483 


VENDOR     AND     PURCHASER  — 

continued. 
Marketable  title  —  continued. 

Party  wall  as  incumbrance,  507 

Power  of  sale,  title  based  on  ex- 
ercise of,  497 

Purchaser's  act  preventing  per- 
fection of  or  clouding  title,  514 

Purchaser's  right  to  marketable 
title,  489-490 

Purchaser's  right  to  marketable 
title  generally,  482 

Question  of  law  or  fact,  491,  493 

Tax  liens  on  premises,  506 

Tax  title,  497 

Unrecorded  prior  conveyances, 
495 

Water  service,  effect  of  lien  for, 
506 

What  constitutes  marketable  title, 
482 
Marriage  as  valuable  consideration* 

696 
Maxims  — 

Caveat  emptor,  368 

Id  certum  est  quod  certum  reddi 
potest,  316 

Ignorantia  juris  non  excusat,  350 

Ut  res  magis  valeat  quam  pereat, 
421 

Volenti  non  fit  injuria,  359 
Mechanics'  liens,  priority  as  against 

vendor's  lien,  602 
Misrepresentations,    see   Fraud    of 

purchaser;  Sales  by  agents 
Mistake  — 

Effect  of  mistake  of  fact  general- 
ly, 348 

Effect  of  mistake  of  law,  350 

Existence  of  subject  matter,  353 

Identity  of  purchaser,  355 

Identity  of  subject  matter,  353 

Ignorance  of  law,  350 

Legal  effect  of  contract,  350 

Personality  of  purchaser,  355 

Purchaser's  mistake  as  to  vendor's 
title,  251-252 

Quantity  of  land  sold,  354 

Relief  from  mistake  in  convey- 
ance, 535 

Relief  granted,  365 

Rescission  by  purchaser,  645 

Setting  aside  contract  for  mis- 
take, recovery  by  purchaser  of 
payments  to  vendor,  623-624 

Vendor's  mistake  as  to  title  trans- 
ferred, 352 
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VENDOR    AND     PURCHASER  — 

continued. 
Modification   of  contract,   power  of 

parties,  312 
Monopolies,    restrictive    agreements 

in  favor  of,  742 
Mortgages  — 

Assignment  of  contract  by  pur- 
chaser as  creating  equitable 
mortgage,  563 

Consent  of  purchaser  to  mort- 
gage by  vendor,  562 

Deed  intended  as  mortgage,  bona 
fide  purchaser  from  grantee 
without  notice,  691 

Mortgagee  as  bona  fide  purchaser, 
679 

Mortagee's  interest  as  subject  of 
sale,  320 

Pre-existing  debt  as  consideration, 
mortgagee  as  entitled  to  pro- 
tection, 698 

Priority    as    between    mortgagee 
and  purchaser,  561 
Muniments  of  title,  purchaser  as  en- 
titled to  possession,  482,  510 
Mutual   promises   as  consideration, 

333 
Mutual  stipulations,  see  Dependent, 

independent  and  concurrent  stip- 
ulations 
Negligence,    reliance    on    vendor's 

representations,  360 
Nondisclosure   by   purchaser   as  to 

value,  387 
Nondisclosure  of  facts,  see  Fraud  of 

vendor 
Notice  to  purchaser  (see  also  Bona 
fide  purchasers)  — 

Acquisition  of  legal  title  before 
notice,  704 

Burden  of  proving  notice,  718 

Chain  of  title,  disclosures  in,  715- 
717 

Confidential  relations  of  pur- 
chaser to  vendor,  714 

Constructive  notice,  records,  705- 
707 

Deed  without  warranty,  effect  as 
notice,  731  et  seq. 

Facts  putting  on  inquiry,  710- 
712 

Failure  of  vendor  to  record  deed 
as  suspicious  circumstance,  713 

Family  relation  of  purchaser  to 
vendor,  714 


VENDOR     AND     PURCHASER  — 

continued. 
Notice  to  purchaser  —  continued. 

Identity  of  adverse  claimant,  702 

Inadequacy  of  consideration  as 
putting  purchaser  on  guard, 
712 

Inquiry  as  to  facts,  duty  to  make, 
710-712 

Joint  purchasers,  notice  to  one  as 
notice  to  both,  701-702 

Judgment,  docketing  as  notice, 
705 

Knowledge  acquired  by  taking  ac- 
knowledgment of  deed,  702 

lis  pendens,  706 

Payment  of  purchase  money  be- 
fore notice,  703 

Possession  as  notice,  719  et  seq. 

Principal  as  charged  with  notice 
to  agent,  707-710 

Quitclaim  deed,  effect  as  notice, 
731  et  seq. 

Records  as  notice,  705-707 

Rule  stated,  701 

Rumor  as  putting  on  inquiry, 
714 

Sources  of  information,  714 

Suspiciousj  circumstances,  710- 
715 

Time  of  notice  generally,  702 

Trustees,  notice  to  one  as  notice 
to  both,  701-702 
Nuisances,  elevated  railroad  as  nui- 
sance   within    restrictive    agree- 
ment, 747 
Offer  and  acceptance,  see  Contract 

of  sale 
Offer  to  perform,  sufficiency,  461 
Options  — 

Agent  to  sell  as  authorized  to 
give  option,  401 

Assignment,  345 

Conditions,  compliance  with,  342 

Consideration,  338-340 

Consideration,  necessity,  336 

Contract  of  sale  distinguished, 
336 

Death  of  purchaser,  devolution 
of  right  to  purchase,  346,  473- 
474 

Definition,  334 

Devolution  on  death  or  insolv- 
ency, 346 

Exercise  after  death  of  vendor, 
relation  back  to  date  of  con- 
tract, 473 
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VENDOR     AND     PURCHASER  — 
continued. 
Options  —  continued. 
Exercise  of  option,  effect,  346 
Exercise  of  option  generally,  342 
Insolvency  of  holder,  346 
Nature  generally,  334 
Option  to  sell,  348 
Payment  of  purchase  money,  344 
Purchaser    with    notice     of    out- 
standing option,  340 
Recovery  of  consideration,  347 
Rights   created   by   option,    334- 

336 
Specific  performance  in  favor  of 

holder,  337 
Time  for  exercise  of  option,  343 
Validity  generally,  336 
Oriel    window    projecting    beyond 
building  line  as  breach  of  restric- 
tion, 749 
Parent's    possession     as    notice    of 

child's  title,  725 
Parol  evidence,  varying,  written  au- 
thority of  agent,  397 
Partial  failure  of  title,  measure  of 

damages,  636 
Parties  to  contract,  lee  Contract  of 

sale 
Partition,    validity    of   restrictions 

against,  742 
Partnership  — 
Bona    fide    purchase    of    realty 
without    notice    of  partnership 
character,  691 
Contract  of  purchase  in  name  of, 
317 
Part  payment  of  purchase  money  as 

discharged  by  implied  lien,  591 
Party  walls  — 
Agreement  as  affecting  purchaser 

without  notice,  691 
Effect  as  incumbrance,  507 
Payment,  see  Price 
Performance  of  contract  — 

Estate  to  be  conveyed,  fee  simple, 

481 
Implied    undertaking     to    make 

good  title,  480 
Title  in  purchaser  at  time  of  con- 
tract, 483 
Personal   property  — 
Interest  of  vendor    under  execu- 
tory contract,  470 


VENDOR     AND     PURCHASER  — 

continued. 
Personal  property  —  continued. 
Option    exercised    after   vendor's 

death,  effect  as  converting  ven- 
dor's  interest   into   personalty, 

473 
Photograph  gallery  as  breach  of  re- 
striction   against    buildings  other 
than  dwelling  house,  751 
Physical    conditions,    see  Fraud  of 

vendor 
Porch    projecting   beyond    building 
line  as  breach  of  restriction,  750 
Possession,  recovery  by  vendor,  621- 

623 
Possession  as  notice  to  purchaser  — 
Consistency     between     possession 

and  record  title,  723 
Continued  possession  by  grantor, 

727-729 
Easements,     physical     conditions 

giving  notice  of,  729-731 
Effect  and  sufficiency  of  inquiry, 

731 
Husband's  possession  in  right  of 

wife,  725 
Joint  possession,  724-726 
Parent's    possession    in   right    of 

child,  725 
Proof  of  possession,  721 
Rule  stated,  719 
Sufficiency  of  possession,  721 
Tenant  in  possession,  726 
Time  and    extent    of    possession, 

722 
Possession  by  purchaser  — 

Contract,  provisions  affecting,  549 
Demand  by  vendor  for  possession, 

551 
Entry  without    vendor's   consent, 

549 
Equitable    title     as     defense    to 

ejectment  by  vendor,  549 
Forfeiture  or  loss  of  right,  550 
Part  payment  of  purchase  money 

as   giving   right   to  possession, 

549 
Relation  between  vendor  and  pur- 
chaser in  possession,  549-550 
Right  to  possession  generally,  549 
Waste  while  in  possession,  552 
Possessory    rights    as    subject    to 

sale,  322 
Power  of  attorney  to  convey  — 
Acknowledgment     as     necessary, 
394 
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VENDOR     AND     PURCHASER  — 
continued. 
Power  of  attorney  to  convey — con- 
tinued. 
Delivery  to   purchaser,  necessity, 

395 
Description  of  premises,  394 
Joint  agents  to  act  jointly,  410 
Parol  evidence  to  vary  power,  397 
Record,  effect,  395 
Record,  necessity,  394 
Title  based  on  exercise  of  power 
of  sale  as  marketable,  497 
Pre-existing    debts,    conveyance    in 

satisfaction  of,  697-699 
Price  (see  Purchase  money;  Recov- 
ery by  vendor  of  purchase  money 
or  damages)  — 
Principal  and  agent  (see  also  Sales 
by  agents)  — 
Agency   in  form   of   contract   of 

sale,  312 
Agency  to  sell,  see  Sales  by  agents 
Concealment  of  facts  by  vendor's 

agent,  389 
Conveyance  by   agent,   authoriza- 
tion, 393 
Conveyance  by  agent,  grantee  as 

bona  fide  purchaser,  673 
Misrepresentations   by    agent   of 

vendor,  365 
Notice  to  agent  as  notice  to  prin- 
cipal, 707-710 
Purchase    by    agent    for    undis- 
closed principal,  317 
Privileges,      misrepresentations     by 

vendor  as  to,  364 
Profits   of  land,   representations  as 

to,  378 
Promissory  representations  by  pur- 
chaser, 391 
Promissory  representations  by  ven- 
dor, 363 
Property,  see  Subject  matter  of  sale 
Public  lands,  interest  subject  to  sale, 

320 
Public  policy,  contract  violative  of, 

318 
Purchase  money  (see  also  Recovery 
by  purchaser  of  payments  or 
deposits;  Recovery  by  vendor 
of  purchase  money  or  dam- 
ages)— 
Abatement     for     destruction    of 

buildings,  558 
Acreage    as    determining    price, 
425-427 

R.  C.  L.  Vol.  XXVII.— 94. 


VENDOR    AND     PURCHASER  — 
•         continued. 

Purchase  money  —  ccmtmmed. 

Agent's  authority  to  receive  price, 
406 

Assignment  of  purchase  money  as 
carrying  vendor's  lien,  586 

Assumption  of  debts  as  part  of 
price,  429 

Default  in  payment  as  ground  for 
rescission,  659 

Deferred  payments,  vendor's  right 
to  insist  on,  535 

Inadequacy  as  evidence  of  fraud, 
389 

Inadequacy  of    consideration,  ef- 
m     feet  on  protection  of  bona  fide 
purchaser,  681 

Instalments,  stipulation  as  de- 
pendent or  otherwise,  460 

Interest  on  purchase  money,  537- 
539 

Land  covered  by  water  as  part  of 
acreage,  426 

Materiality  of  statement  in  con- 
tract, 425 

Oral  extension  of  time  of  pay- 
ment, 454 

Part  payment  as  giving  right  to 
possession,  549 

Payment  as  discharge  of  implied 
lien,  591 

Payment  as  waiver  of  purchaser's 
right  to  rescind,  658 

Payment  by  giving  negotiable 
note,  697 

Payment  to  third  person,  536 

Payment  to  third  person,  provi- 
sion for,  £27-428 

Payment  without  notice  of  out- 
standing equity,  703 

Personalty  given  in  payment, 
misrepresentations  as  to  char- 
acter or  condition,  389-390 

Premature  tender  by  purchaser, 
effect,  535 

Proof  of  payment,  539 

Purchaser's  lien  for  money  paid, 
enforcement  against  grantee  or 
mortgagee  of  vendor,  5C1 

Receipt  of  price  by  principal  as 
evidence  of  agent's  authority  to 
sell,  395 

Recitals  of  deed,  effect,  424 

Recovery  by  purchaser  of  pay- 
ments or  deposits,  623-630 

Rescission  of  contract  for  inade- 
quacy of  price,  389 
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VENDOR     AND     PURCHASER  — 

continued. 
Purchase  money — continued. 

Return  to  purchaser  on  rescission 
by  vendor,  663-666 

Security  for  deferred  payments, 
right  to  demand,  520 

Security  taken  by  agent,  404 

Tender,  536 

Terms  of  sale  by  agent,  404 

Time  and  place  of  payment,  443 

Vendor's  lien  as  waived  by  taking 
security,  576-579 

Waiver  of  delay  in  payment,  452 
Purchaser's  lien  for   payments   un- 
der contract,  enforcement  against 

vendor's    mortgagee   or   grantee, 

561 
Purchaser's  remedies  (see  also  Re- 
scission of  contract)  — 

Completion  of  contract  after 
knowledge  of  fraud,  380 

Damages  for  fraudulent  repre- 
sentations, 379 

Deficiency  in  quantity,  see  Quan- 
tity of  land 

Election  of  remedies  for  fraud, 
379 

Equitable  relief,  defective  title, 
616 

Forfeiture  of  contract  as  affect- 
ing remedies,  380 

Fraud  of  vendor,  379-382 

Lien  for  payment  under  execu- 
tory contract,  628 

Recovery  ■  of  payments  or  de- 
posits, 623-630 

Rescission,  defective  title,  616 

Rescission  for  fraud   of  vendor, 
379 
Purchaser's  rights  generally  — 

Quitclaim  deed  by  grantor  to 
third  person  before  record  of 
first  deed,  313 

Title  defeated  by  second   convey- 
ance by  grantor,  313 
Purchaser's   title,    eminent   domain, 

purchaser   as    entitled    to  award, 

467 
Quantity  of  land  (see  also  Acreage; 
Description  of  premises)  — 

Acceptance  of  deed  for  less  than 
agreed  quantity,  532 

Completion  of  contract  without 
survey,  440 


VENDOR     AND     PURCHASER  — 

continued. 
Quantity  of  land  —  continued. 

Damages  for  misrepresentations 
as  to  boundaries,  385 

Deficiency,  right  to  recover  for, 
433 

Description  by  metes  and  bounds 
and  also  as  containing  certain 
quantity,  433 

Equitable  relief  in  case  of  de- 
ficiency, 434 

Knowledge  of  deficiency,  440 

"More  or  less,"  significance  of 
phrase,  438 

Negligence  in  not  ascertaining  de- 
ficit, 430 

Representations  as  to  quantity, 
373 

Rescission  by  puchaser  for  de- 
ficiency, 645 

Sale  in  gross,  allowance  for  de- 
ficiency, 436 
Quitclaim  deed  — 

Action  for  misrepresentations  by 
vendor  as  affected  by  form  of 
conveyance,  371 

Grantee   as  bona   fide   purchaser, 
731  et  seq. 
Railroad     embankment    as    "build- 
ing" within  restrictive  agreement, 

752 
Real  property,  interest  of  purchaser 

under  executory  contract,  471 
Record  -*- 

After  acquired  title,  record  of 
prior  deed  as  notice,  691 

Constructive  notice  of  recorded 
instruments,  705-707 

Effect  of  recording  power  of  at- 
torney to  convey,  395 

Forged  deed,  effect  of  recording, 
674 

Power  of  attorney  to  convey,  ne- 
cessity of  record,  394 

Undelivered  deed,  effect  of  re- 
cording, 674 

Vendor's   lien   as  affected   by  re- 
cording acts,  570 
Recoupment,  see  Set-eff  — 
Recovery  by  purchaser  of  payments 
or  deposits  — 

Acceptance  of  conveyance  as  bar 
to  action,  624 

Assumpsit  as  proper  remedy,  627 
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VENDOR  AND  PURCHASER  — 

continued. 
Recovery  by  purchaser  of  payments 
or  deposits  —  continued. 

Interest  on  purchase  money  paid, 
627 

lien  for  payments  under  execu- 
tory contract,  628 

Limitation  of  actions,  628 

Mistake,  contract  set  aside  on 
ground  of,  623-624 

Oral  contract  not  enforceable 
against  vendor,  624 

Remedy  for  recovery  of  pay- 
ments, 627 

Rescission  for  fraud  of  vendor, 
623 

Rescission  of  contract,  641 

Right  of  recovery  generally,  623 

Set-off  or  recoupment  by  vendor, 
628 

Termination  of  contract  for  pur- 
chaser's default,  625 

Vendor's   inability   or  refusal    to 
perform,  623 
Recovery    by  vendor  of    purchase 
money  or  damages  — 

Anticipatory  breach,  right  to  re- 
cover damages  for,  612 

Conveyance  or  offer  to  convey  as 
prerequisite  to  action,  611 

Covenants  in  deed,  action  on,  612 

Damages  for  purchaser's  refusal 
to  complete  contract,  612 

Defect  in  vendor's  title  as  defense, 
614 

Defenses,  614 

Dependent  stipulations  to  convey 
and  pay  purchase  money,  612- 
613 

Forfeiture  of  contract  as  preclud- 
ing recovery  of  purchase 
money,  614 

Forfeiture  of  payments  and  de- 
posit, effect  of  contract  division, 
613 

Form  of  remedy,  612 

Fraud  of  vendor  as  defense,  615 

Injunction  against  vendor,  defec- 
tive title,  616 

Interest  on  purchase  money,  612 

Measure  of  damages  for  breach  of 
contract,  619 
^      Possession,  recovery  by  vendor  as 
alternative  remedy,  621-623 


VENDOR     AND     PURCHASER  — 
continued. 
Recovery    by    vendor    of    purchase 
money  or  damages — continued. 
Purchaser's  promise  to  pay  as  in- 
dependent   of   vendor's   agree- 
ment to  convey,  611 
Resale  at  purchaser's  risk,  620 
Set-off  and  recoupment,  618 
Transitory  action,  611 
Waiving    purchase    money    note 
and  suing  on  original  promise, 
611 
Recovery  of  possession    by  vendor, 

621-623 
Redemption,  see  Reservation  of  lien 

by  vendor 
Reformation  of  prior  deed  as  affect- 
ing purchaser    without   notice  of 
equity,  692 
Rejection  of  title  by  purchaser,  bad 

faith,  489 
Relation    between  vendor   and  pur- 
chaser, 539-540,  543 
Remainders,  subject  of  sale,  320 
Remedies,  see  Vendor's  remedies 
Renewal  notes,  acceptance  as  affect- 
ing vendor's  implied  lien,  592 
Rent,  occupation  of  premises  under 

contract  to  purchase,  541 
Rents  and  profits,  purchaser's  liabil- 
ity on  rescission,  654 
Representations,  see  Fraud  of  pur- 
chaser; Fraud  of  vendor;  Sales  by 
agents 
Resale    by   vendor    at   purchaser's 

risk,  620 
Rescission  of  contract  — 
Action  for  rescission,  641-642 
Assignee   of   purchaser,   right  to 

sue  for  rescission,  641 
Breach  by   one  party  as  ground 

for  rescission,  639-640 
Breach  of  covenant  or  agreement 

by  purchaser,  660 
Breach  of  covenant  or  agreement 

by  vendor,  646 
Conditions    precedent   to    rescis- 
sion by  vendor,  663-666 
Contingent  determination  of  con- 
tract, 639 
Continuing   cause    for   rescission 

by  purchaser,  658 
Defaulting   party  not   entitled  to 

rescission,  640 
Default  of  purchaser  as  ground 
for  rescission,  659 
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VENDOR  AND  PURCHASER  — 

continued. 
Rescission   of  contract  —  continued. 

Destruction  of  buildings  or  other 
improvements,  651 

Effect  of  mutual  rescission,  641 

Equitable  relief  of  purchaser 
from  forfeiture,  667 

Executed  contract  as  subject  to 
rescission,  650 

Executed  contract,  vendor's  right 
to  rescind,  660 

Forfeiture  provision  for  vendor's 
benefit   644 

Fraud  of  purchaser  392,  662 

Fraud  of  vendor,  379,  647 

Heirs  of  deceased  purchaser  as 
entitled  to  purchase  money,  472 

Improvements,  breach  of  covenant 
by  vendor  to  make,  646 

Improvements  made  by  purchas- 
er, reimbursement  for,  641,  656, 
665 

Inadequacy  of  price,  389 

Indian  vendor,  return  of  pur- 
chase money  on  rescission,  665 

Infant  vendor,  return  of  purchase 
money  on  rescission,  665 

Jurisdiction  of  action  to  rescind, 
642 

Lease  taken  by  purchaser  as  re- 
scission, 641 

Lien  of  purchaser  lost  by  rescis- 
sion, 629 

Lien  reserved  by  vendor  enforced 
by  rescission,  608-609 

Misrepresentations  by  vendor,  647 

Mistake  as  ground  for  rescission 
by  purchaser,  645 

Motive  of  purchaser  in  rescinding, 
643 

Mutual  agreement  to  rescind,  639 

New  contract  as  rescission  of 
original  contract,  640 

Nonpayment  of  purchase  money 
as  ground  for  rescission,  659 

Notice  of  intention  to  rescind,  643 

Option  given  purchaser  to  re- 
scind, 644 

Oral  rescission,  639 

Partial  rescission  by  purchaser, 
643 

Performance  or  offer  by  purchas- 
er to  perform,  652 

Possession  taken  by  purchaser  as 
waiver  of  right  to  rescind,  658 


VENDOR    AND     PURCHASER  — 

continued. 
Rescission  of  contract  —  continued. 

Power  of  parties,  312 

Proof  of  oral  rescission,  639 

Purchaser  in  default,  vendor's 
right  to  retain  payments,  625- 
626 

Purchaser's  liabilities  as  affected 
by  rescission  by  vendor,  666 

Purchaser's  right  to  rescind,  616, 
642 

Recovery  by  purchaser  of  pay- 
ments or  deposits,  623 

Recovery  of  money  paid,  641 

Rents  and  profits,  purchaser's  lia- 
bility for,  654 

Repudiation  of  contract  by  pur- 
chaser, 659 

Return  of  purchase  money  by 
vendor,  663-665 

Status  quo,  restoration  by  pur- 
chaser, 653 

Status  quo,  restoration  by  vendor, 
663-666 

Surrender  of  possession  and  re- 
conveyance, 654 

Surrender  of  possession  by  pur- 
chaser, 639 

Tender  of  performance  by  pur- 
chaser, 652 

Time  for  exercising  right  of  rescis- 
sion, 640 

Transitory  action,  642 

Value  of  land,  647,  6« 

Vendor's  right  to  rescind,  659 

Venue  of  action  to  rescind,  642 

Waiver  of  purchaser's  right  to  re- 
scind, 656-658 

Waiver  of  vendor's  right  to  re- 
scind, 661-662 

Want  of  title  in  vendor,  648 
Reservation  of  lien  by  vendor  — 

Assignment  of  lien,  609 

Character  of  lien,  605 

Deed,  reservation  of  lien  in,  605 

Discharge  of  lien,  606 

Enforcement  of  lien,  608-609 

Equity,  jurisdiction  to  enforce 
lied,  608 

Foreclosure  of  lien,  608 

Limitation  of  actions  to  enforce 
lien,  609 

Mode  of  reserving  lien,  605 

Redemption  from  foreclosure  sale, 
510 
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VENDOR  AND  PURCHASER  — 

continued. 
Reservation    of   lien    by   vendor  — 
continued. 

Remedies  for  enforcement  of  lien, 
608-609 

Rescission  to  enforce  lien,  608- 
609 

Separate  instrument  reserving 
hen,  605 

Subrogation  as  passing  right  to 
lien,  605 

Sufficiency  of  reservation,  606 

Validity  of  lien  reserved,  605 

Waiver  of  lien,  606 
Restraints   on   alienation,    validity, 

742 
Restrictive  agreements  — 

Abandonment  of  neighborhood 
scheme  as  affecting  right  to 
equitable  relief,  775 

Acquiescence  as  defense  to  en- 
forcement of  restriction,  772 

Apartment  house  as  within  re- 
striction to  use  as  private  resi- 
dence, 756-758 

Apartment  house  not  dwelling 
house  within  building  restric- 
tion, 744 

Awnings  projecting  over  build- 
ing line,  749 

Bay  windows  projecting  over 
building  line,  749 

Billboard  as  "building,"  752 

Bill  boards  as  offensive  business, 
747 

Boarding  house  as  within  restric- 
tion to  use  as  private  residence, 
755 

Building  line  mark  on  plat  as 
building  restriction,  740 

Building  line  restrictions,  747- 
751 

Buildings,  character,  location  and 
cost,  741 

Business  as  affected  by  restric- 
tions, 745 

Business,  restrictions  against,  740 

Cellar  way  projecting  beyond 
building  line,  750 

Cellar  way  projecting  over  build- 
ing line  as  breach  of  restriction, 
749 

Change  in  character  of  locality  as 
affecting  right  to  equitable  re- 
lief, 773 

Character  of  building,  751 


VENDOR     AND     PURCHASER  — 

continued. 
Restrictive  agreements  —  continued. 

Charitable  home  as  within  restric- 
tion against  offensive,  obnox- 
ious, or  dangerous  business, 
755 

Church  as  within  restriction  to 
use  for  residence,  756 

Coal  yard  as  offensive  business, 
747 

Common  law  power  to  impose  re- 
strictions, 740 

Condemnation  proceedings  as  ex- 
tinguishing restriction,  768 

Construction  of  restrictions,  743 
et  sea. 

Cost  of  buildings  to  be  erected, 
741,  751 

Creation  of  right,  739 

Double  house  as  breach  of  restric- 
tion against  more  than  one 
house  or  building,  751 

Duration  of  restriction,  745 

Dwelling  house  purposes,  use  of 
urban  property,  740 

Dwelling  houses,  restrictions  as 
to,  751 

Educational  institution  as  within 
restriction  against  structures 
other  than  dwelling  house,  755 

Ejusdem  generis,  rule  of,  744 

Elevated  railroad  as  "detrimen- 
tal" within  restrictive  agree- 
ment, 747 

Extension  of  restrictions  by  im- 
plication, 743 

Extinguishment  of  restriction, 
767-769 

Fence  as  building,  753 

Garage  as  within  restriction,  753 

Grantees  without  notice  of  re- 
striction, 758-759 

Grocery  store  as  offensive  busi- 
ness, 747 

Hospital  as  within  restriction 
against  offensive  occupation, 
755 

Injunction  against  violation,  769 
et  seq. 

Intention  as  guide  to  construction, 
743 

Intoxicating  liquors,  sale  on 
premises,  741 

Laches  as  defense  to  enforcement 
of  restriction,  772 
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VENDOR  AND  PURCH  A  SER  — 

continued. 
Restrictive  agreements  —  continued. 

Livery  stable  as  within  restric- 
tion, 753 

Marketability  of  title,  effect  of  re- 
strictions, 608 

Monopolistic  design  in  restric- 
tions, 742 

Nature  of  right  created,  739 

Number  of  buildings,  751 

Offensive  trade  or  business  on 
premises,  746 

Oriel  windows  projecting  beyond 
building  line,  749 

Ornamental  projections  as  breach 
of  building  line  restriction,  749 

Outbuildings,  meaning  of  term, 
751 

Overhanging  eaves  as  breach  of 
building  line  restriction,  749 

Partition,  restrictions  creating, 
742 

Perpetuities,  restrictions  creating, 
742 

Persons  affected  by  restrictions, 
758^763 

Persons  entitled  to  enforce  restric- 
tion, 763-767     * 

Photograph  gallery  as  breach  of 
restriction  against  buildings 
other  than  dwelling  house,  751 

Porch  extending  beyond  building 
line,  750 

Private  lunatic  asylum  as  a 
"trade,"  755-756 

Projections  over  building  line  as 
breach  of  restriction,  748-751 

Purchaser  for  value  and  without 
notice  of  restriction,  762 

Purchaser's  grantee  as  affected  by 
restriction,  760-762 

Purchaser's  grantee  as  entitled  to 
enforce  restriction,  763 

Purpose  of  conveyance,  effect  of 
recital,  739 

Railroad  embankment  as  "build- 
ing" within  restrictive  agree- 
ment, 752 

Release  of  restriction,  767-769 

Remedy  for  enforcing  restrictions, 
769  et  seq. 

Restraint  on  alienation,  742 

Restrictions  in  favor  of  purchas- 
er of  land  retained  by  vendor, 
758-759 


VENDOR     AND     PURCHASER  — 

continued. 
Restrictive  agreements  —  continued. 

Restriction  in  pursuance  of  gen- 
eral scheme,  who  may  enforce, 
764-767 

School     as      within  *  restriction 
against    buildings    other    than 
dwellings,  755 

Stable  as  within  restriction,  753 

Statutory  limitations  on  grantor's 
power,  740 

Steps  projecting  beyond  build- 
ing line,  750 

Strict  construction,  743 

"Structure  or  building,"  raising 
surface  of.  ground,  753 

Swell  fronts  projecting  beyond 
building  line,  749 

Temporary  structures  as  violat- 
ing building  restrictions,  744- 
745 

Tenement  house,  meaning  in 
building  restriction,  744 

Trade  as  affected  by  restrictions, 
745-746 

Trades,  restrictions  against,  740 

Undertaking  establishment  as  of- 
fensive business,  747 

Unreasonable  restrictions,  741 

Validity  generally,  740 

Wall  as  building,  753 
Resulting  trusts,  protection  of  bona 

fide     purchaser    without     notice, 

694-491 
Retention  of  title  as  security  — 

Assignment  of  lien,  6XMH302 

Bankruptcy  of  purchaser,  effect 
on  lien,  599-600 

Conveyance  as  waiver  of  lien, 
599 

Deficiency  decree*  in  foreclosure 
proceedings,  604 

Discharge  of  lien,  599 

Enforcement  of  lien,  602-605 

Equity,  jurisdiction  to  enforce 
lien,  603 

Execution  sale  of  premises,  ef- 
fect on  lien,  600 

Extending  time  of  payment  as  af- 
fecting security,  599 

Foreclosure  of  lien,  603 

Heirs  of  purchaser,  lien  at  en- 
forceable against,  602 

Implied  lien  of  vendor  distin- 
guished, 598 
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VENDOR     AND     PURCHASER  — 

continued. 
Retention  of  title  as  secmrity  —  con- 
tinued. 

Judgment  at  law  as  essential  to 
suit  in  equity  to  enforce  lien, 
603 

Judgment  for  purchase  money, 
effect  on  lien,  600 

Lien  created  by  retention  of  title, 
597 

Limitation  of  action  to  enforce 
lien,  604 

Mechanic's  lien,  priority,  602 

Personalty  on  land  as  subject  to 
lien,  599 

Priorities  arising  out  of  partial 
assignment,  601 

Protection  of  lien  in  equity,  603 

Redemption  after  sale  under  fore- 
closure, 605 

Strict  foreclosure,  603 

Subsequent  purchasers,  lien  as 
enforceable  against,  602 

Waiver  of  lien,  599 
Reversions,  subject  of  sale,  320 
Right  of  entry   as  subject   of  sale, 

320 
Rumor  as  putting  purchaser  on  in- 
quiry, 714 
Sales  by  agents  — 

Abstract  of  title,  agreement  of 
agent  to  furnish,  398 

Authority  to  sell,  393,  396-408 

Construction  of  written  authority, 
397 

Contract  of  sale,  agent's  author- 
ity to  conclude,  400-401 

Conveyance,  authority  to  make, 
403 

Conveyance  in  name  of  grantor, 
409 

Conveyance,  reference  to  agency, 
411 

Corporations,  authority  of  gen- 
eral agent  to  sell  realty,  403 

Covenants  in  conveyances,  405 

Death  of  principal  as  revoking 
agent's  authority,  416 

Deed  by  agent  as  evidence  of  au- 
thority, 395 

Description  of  premises!  requi- 
sites of  power  of  attorney,  394 

Execution  of  authority,  408-412 

Good  faith  required  of  agent,  416 

Interest  sold,  399 

Joint  agents  to  act  jointly,  410 


VENDOR     AND     PURCHASER  — 

continued. 
Sales  by  agents  —  continued. 

Land  included  in  authority,  398 

License  granted  by  agent  to  sell, 
399 

Mode  of  executing  authority,  408- 
412 

Option  given  by  agent  to  sell,  401 

Parol  acknowledgment  by  princi- 
pal of  sealed  contract  made  by 
agent,  395 

Parol  evidence  to  affect  written 
authority,  397 

Parol  proof  of  agent's  authority, 
395 

Particular  authority  as  including 
sale,  402 

Personal  liability  of  agent  to  pur- 
chaser, 419 

Power  coupled  with  interest,  time 
for  exercise,  398 

Preservation  of  evidence  of  au- 
thority, 395 

Presumption  of  authority  from 
act  of  agent,  395 

Proof  of  agent's  authority,  395 

Purchase  by  agent,  418-419 

Purchaser's  duty  to  ascertain  ex- 
tent, 396 

Quantity  sold,  399 

Ratification  of  agent's  acta.  412- 
414 

Receipt  of  payment,  406 

Receipt  of  purchase  money  by 
principal  as  evidence  of  agent's 
authority,  395 

Representations  by  agent,  407 

Restrictions  as  to  purchaser,  402 

Revocation  of  agenf  s  authority, 
414-416 

Rights  and  liabilities  of  agents, 
416-421 

Secret  restrictions  on  agent's  au- 
thority, 396 

Statute  of  frauds  as  requiring 
written  authority,  393 

Terms  of  sale,  403-405 

Time  for  making  sale,  398 

Unauthorized  acts  of  agent,  ef- 
fect, 396 

Undisclosed  principal's  rights,  411 

Undivided  interest,  authority  to 
8011,399 

Usage  of  other  agents  to  show  au- 
thority, 397 
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VENDOR     AND     PURCHASER  — 
continued. 
Sales  by  agents  —  continued. 
Written  authority  to  sell,  neces- 
sity, 393 
Sales  in  gross  — 
Deficiency,  allowance  for,  436 
Determination    of    character    of 
sale,  437 
Satisfactory  title,  sec  Title  of  ven- 
dor 
School  as  within  restriction  to  use 

for  private  dwelling,  755 
Scienter,  see  Fraud  of  vendor 
Selection,  sale  of  part  of  tract  not 

specified,  431 
Services  as    consideration    for  con- 
tract,   measure    of    damages    for 
breach,  635 
Set-off  — 
Breach  of  covenant  by  vendor  as 
set-off    or   recoupment   against 
purchase  money,  618 
Fraud  of  vendor,  618 
Recovery   by    purchaser   of  pay- 
ments or  deposits,  628 
Special  damages,  see  Fraud  of  ven- 
dor 
Specific  performance  — 
Abatement  of  price  for  destruc- 
tion of  buildings,  558 
Assignment   of  contract  or  con- 
veyance by  vendor  to  third  per- 
son, decree  against  assignee  or 
grantee,  561 
Death  of  vendor,  compelling  con- 
veyance by  heirs,  471 
Option  of  purchase,  337 
Purchaser's  right  to  sue,  467 
Vendor's  right  to  sue,  613 
Stable  as  offensive  within  building 

restriction,  753 
Status  quo,  restoration  as  essential 

to  rescission,  653 
Statute  of  frauds  — 
Agency  to  sell  land,  393 
Recovery   by   purchaser   of  pay- 
ments under  oral  contract,  624 
Vendor's  lien  as  affected  by  stat- 
ute, 570 
Steps    projecting    beyond    building 

line  as  breach  of  restriction,  750 
Stipulations,   see   Dependent,   inde- 
pendent  and   concurrent   stipula- 
tions 


VENDOR     AND     PURCHASER  — 

continued. 
Subject  matter  of  sale  (see  also  De- 
scription of  premises) 

Adversely  held  land,  323. 

After  acquired  property,  321 

Defective  title,  322 

Equitable   interest    under   execu- 
tory contract,  320 

Estate  subject  to  sale,  320 

Imperfect  title,  322 

Interest  subject  to  sale,  320 

Mistake   as  to   identity   or  exist- 
ence, 353 

Mortgagee's  interest,  320 

Possessory  rights,  322 

Public  lands,  320 

Quantity  sold,  432-442 

Remainders,  320 

Reversions,  320 

Right  of  entry,  320 

Timber     as    included     in    word 
•land,"  430 

Vendor  bound    by  description  in 
contract,  429-430 
Subrogation  — 

Assignee  of  purchase   money  as 
carrying  vendor's  lien,  586 

Lien  reserved  by  vendor,  607 

Right  as  enforceable  against  bona 
fide  purchaser,  691 
Successive  conveyances   by  common 

grantor,  66^-671 
Sunday  contract,  validity,  318 
Support  of  grantor  as  consideration 

for  conveyance,  696 
Support  of  grantor  as  consideration, 

right  to  vendor's  lien,  582 
Surrender  qf  possession,  see  Rescis- 
sion of  contract 
Survey  — 

Completion    of   contract   without 
survey,  deficiency,  440 

Sale  by  original  surveys,  441 
Suspicious  circumstances,  see  Notice 

to  purchaser 
Swell     fronts     projecting     beyond 

building  line  as  breach  of  restric- 
tion, 749 
Taxes  levied  before  contract  of  sale, 

vendor's  liability,  542 
Tax  lien  as  affecting    marketability 

of  title,  506 
Tax  title  as  marketable  title,  497 
Tender  of  deed,  see  Conveyance 
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VENDOR  AND  PURCHASER  — 

continued. 
Tender   of   performance    (see   also 
Rescission  of  contract)  — 

Sufficiency,  461 
Tenement  house,  meaning  in  build- 
ing restriction,  744 
Terms  of  sale  — 

Agent's   authority  in  respect  of 
terms,  403-404 

Payment  of  price,  404 

Security  for  price,  404 
Time  of  performance  of  contract  — 

Essence  of  contract,  444-450 

Foreclosure  of  purchaser's    equi- 
ties, 451 

Notice  to  perform,  effect,  450-451 

Oral  extension  of  time,  444 

Payment  of  price,  443 

Reasonable  time,  absence  of  stip- 
ulation, 442 

Title  to  be   acquired   from   third 
person,  442 

Unilateral  contracts,  449 

Waiver  of  delay  in  payment,  452 
Title  of  purchaser  — 

Caveat    emptor,    application    of 
rule,  668 

Curtesy  in  purchaser's    equitable 
estate,  470 

Dower   in    purchaser's    equitable 
estate,  469 

Equitable  title  created  by  execu- 
tory contract,  464 

Forfeiture  of  equitable   title,  465 

Homestead    in    purchaser's   equi- 
table estate,  470 

Insurance      money,      purchaser's 
right  to,  468 

Judgment  as  lien    on  purchaser's 
interest,  476-480 

Performance    by    purchaser,   ef- 
fect, 467 

Protection    of    purchaser's    equi- 
table interest,  466 
Title  of  vendor  (see  also  Marketable 
title)  — 

Adverse  possession,  title  by,  502 

Agreement    for    special    interest, 
484 

Agreement  to  "give"  or  "execute" 
a  deed,  485-487 

Attachment  as  lien  on  vendor's  in- 
terest, 474-476 

Building  restrictions  and  restric- 

•     tive  agreements,  508 


VENDOR     AND     PURCHASER  — 

continued. 
Title  of  vendor  —  continued. 

Caveat  emptor,  application  of 
doctrine,  368 

Compensation  for  defects  in  title, 
514-516 

Condemnation  proceedings  pend- 
ing at  time  of  contract,  500 

Contingent  estate,  500 

Conveyance  to  be  without  war- 
ranty or  with  special  warranty, 
484 

Death,  title  dependent  on  proof 
of,  494 

Deed  not  in  chain  of  title,  495 

Defective  title,  defense  to  action 
for  purchase  money,  614 

Defective  title,  purchaser's  right 
to  equitable  relief,  616 

Descent,  title  by,  501 

Devise,  title  by,  502 

Doubtful  title,  489-491 

Dower  rights  in  premises,  509 

Easements,  effect,  503-508 

Encroachments  on  or  from  prem- 
ises, 508 

Equitable  title,  497 
,      Escheat,  title  by,  501 

Estoppel  of  purchaser  to  deny 
vendor's  title,  543-547 

Executory  contract,  effect,  464 

Identity  of  grantor  in  chain  of 
title,  496 

Ignorance  of  defects  as  affecting 
liability  to  purchaser,  632 

Implied  undertaking  of  vendor, 
480 

Incumbrances,  effect,  503-508 

Indemnity  against  defects  in  title, 
514-516 

Judgment  as  lien  on  vendor's  in- 
terest, 474-476 

Judgment  lien  as  rendering  title 
imperfect,  506 

Judicial  proceedings,  title  based 
on,  498 

Leasehold  outstanding,  509 

Legal  title  not  transferred  by 
executory  contract,  463 

Lis  pendens  affecting  title,  499 

Loss  of  deed  in  chain  of  title,  496 

Materiality  of  representations  as 
to  title,*370 

Misdescription  in  deed  in  chain  of 
title,  497 
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VENDOR  AND  PURCHASER  — 

continued. 
Title  of  vendor  —  continued. 

Misrepresentations  as  to  title,  see 
Fraud  of  vendor 

Misrepresentations  by  purchaser, 
390 

Mortgage  as  incumbrance,  505 

Muniments  of  title  as  passing  on 
sale,  510 

Opinion  as  to  title,  370 

Opinion  of  counsel  as  to  market- 
ability, 492 

Party  wall  as  incumbrance,  507 

Pendency  of  proceedings  affect- 
ing title,  499 

Power  of  sale,  title  based  on  exer- 
cise of,  497 

Proof  of  title,  518 

Purchaser's  acts  preventing  per- 
fection of  or  clouding  title,  514 

Purchaser's  right  to  good  title, 
368 

Quitclaim  deed  as  affecting  ven- 
dor's liability  for  misrepresen- 
tations, 371 

Quitclaim  deed,  effect  of  contract 
to  give,  484 

Record  title,  necessity  and  suf- 
ficiency, 494-499 

Rejection  of  title  by  purchaser, 
bad  faith,  489 

Reliance  on  representations  as  to 
title,  370 

Representations  by  vendor  as  to 
title,  370 

Sale  of  vendor's  right,  title  and 
interest,  484 

Satisfactory  title,  provision  for, 
487-489 

Stipulations  as  to  character  of 
title,  483 

Sufficiency  of  title  as  question  of 
fact,  493 

Sufficiency  of  title  as  question  of 
law,  491 

Sufficiency  of  title  generally,  482 

Taxes  and  assessments  on  prem- 
ises, 506 

Tax  title,  497 

Time  of  existence  of  defect  in 
title,  517 

Unrecorded  prior  conveyances, 
495 

Waiver  by  purchaser  of  objec- 
tions to  title,  513 


VENDOR     AND     PURCHASER  — 
continued. 
Title  of  vendor  —  continued. 
Want  of  title  as  ground   for  re- 
scission, 648 
Torts,    vendee's    title    defeated    by 
second    conveyance    by   grantor, 
314 
Transitory  action,  rescission  of  con- 
tract, 642 
Trees  and  timber  — 

Cutting  trees  by  vendor  as  waste, 

552 
Land  as  incroding  standing   tim- 
ber, 430 
Trespass  (see  also  Injuries  by  third 
person)  — 
Purchaser's   right  to  sue  vendor, 
552 
Trusts  — 
Bona    fide    purchasers    of    trust 

property,  694 
Conveyance  by  trustee  in  fraud  of 
beneficiaries'     rights,     liability, 
312-313 
Purchase  by  joint  trustees,  notice 
to  one  as  notice  to  both,  701- 
702 
Trustee  and   beneficiary   as  bona 
fide  purchasers,  678 
Undertaking    establishment   as   of- 
fensive business  within  restrictive 
agreement,  747 
Undue  influence,  see  Fraud  of  pur- 
chaser 
Unilateral  contracts,  time  as  of  es- 
sence, 449 
United  States  courts  — 
Following   state   decisions   as   to 

vendor's  liens,  573 
View    as    to    rights    under   quit- 
claim deed,  736 
Usage  to  show  extent  of  agent's  au- 
thority, 397 
Use  of  premises  — 
Criminal  responsibility  of  vendor, 

315 
False  representation  by  purchas- 
er, 391 
Illegality  of  intended   use  as  af- 
fecting contract,  318 
Value  — 
Misrepresentations  by  purchaser, 

387 
Nondisclosure  by  purchaser,  387 
Proof  of  value,  638 
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VENDOR     AND     PURCHASER  — 

continued. 
Value  —  continued. 
Representations   as   to  value   of 

land,  377 
Rescission,    land    without   value, 
647 
Vendee,  see   Fraud   of   purchaser; 
Purchaser's    lien    for     payments 
under  contract;  Purchaser's  reme- 
dies; Purchaser's  rights  general- 
ly; Use  of  premises 
Vendor's     interest,     misrepresenta- 
tions by  purchaser,  390 
Vendor's  lien,  see  Implied  lien  of 
vendor;    Reservation  of    lien  by 
vendor;  Retention  of  title  as  se- 
curity 
Vendor's  remedies  (see  also  Recov- 
ery   by    vendor    of    purchase 
money  or  damages;  Rescission 
of  contract)  — 
Damages  for  fraud  of  purchaser, 

392-393 
Foreclosure   of  purchaser's   equi- 
ties, delay  in  performance,  451 
Fraud  of  purchaser,  392 
Measure    of  damages  for   fraud, 

393 
Recovery   of  possession   by  ven- 
dor, 621-623 
Resale  at  purchaser's  risk,  620 
Rescission  for  fraud,  392 
Specific  performance,  613 
Wagering  contract,  price  as  depend- 
ent on  fluctuation  of  market,  318 
Wall  as  building   within  restrictive 

agreement,  753 
Warranty   of  title  (see   also  Cove- 
nants) — 
Right  to  sue  for  fraud  as  affect- 
ed by  warranty,  371 
Waste  — 
Purchaser,  acts   committed   while 

in  possession,  552 
Removal  of  improvements  by  pur- 
chaser, 553 
Tenant    of    vendor,   liability   for 

acts  of,  552 
Timber  cut  by  vendor  after  mak- 
ing contract,  552 
Vendor's    acts   after  making  of 
contract,  551-552 
Water    service    lien    as    affecting 

marketability  of  title,  506 
Wills,  marketability  of  title  by  de- 
vise, 502 


VENDOR     AND     PURCHASER  — 
continued. 
Words  and  phrases  — 
Business,  745 
Dwelling  house,  744 
Outbuildings,  751 

VEMTJE  — 

Alimony,  proceedings  for,  809 

Ancillary  proceedings,  804 

Bias  of  judge  as  ground  for  change 

of  venue,  817 
Change  of  venue  — 
Affidavit  to  support   application, 

819-820 
Application  after  trial,  821 
Application  for  change,  819-822 
Bias  of  judge,  817 
Character  of  right  to  change,  814 
Consent  of  parties,  811 
Criminal  cases,  810 
Criminal  cases,  right   of  defend- 
ant, 781 
Criminal  cases,  right  of  state  to 

change,  781-782 
Discretion  of  trial  court,  828 
Effect  of  change,  825-827 
Evidence  on  hearing,  822 
Grounds  for  change,  810 
Inherent  power  of  court,  810 
.    Legislative    power    to    authorize, 
781 
Local  prejudice  as  ground,  815- 
*       817 

Mandamus  to  compel  proper  ac- 
tion by  court,  829 
Motion  for  change,  819  et  seq. 
Notice  of  application,  821 
Number  of  changes   permissible, 

818 
Persons  entitled  to  change  under 

statutory  provisions,  812-813 
Procedure    on    application,    812- 

822 
Prohibition  to  compel  proper  ac- 
tion by  court,  829 
Review  on  appeal,  827-828 
Selection  of  new  county,  823-825 
Statutory    grounds    for    change, 

814 
Statutory  provisions,  811-819 
Time  and  manner  of  change,  825 
Time  of  application,  820 
Unwarranted  allowance  or  refusal, 
826 
Cloud  on  title,  venue  of  action  to  re- 
move, 793 
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VENUE  —  continued. 

Constitutional      provisions     as     to 

venue,  780 
Contractual     limitation     of    venue, 

785 
Conversion     of     property     severed 

from  realty,  797 
Corporations,  actions  against,  806 
Covenant  concerning  land,  venue  of 

action  on,  9-793 
Criminal  law,  change  of  venue,  781 
Death,  action  for  damages  as  tran- 
sitory, 801 
Definitions  — 
Local  and  transitory  actions,  786- 

787 
Venue,  778 
Divorce  proceedings,  809 
Ejectment  as  local  action,  792 
Eminent    domain,    venue    of    con- 
demnation proceedings,  792 
Equity,  ancillary  proceedings,  804 
Equity,  venue  in  courts  of,  798-800 
Ex  contractu  actions  as  transitory, 

801 
False  imprisonment,  action  for  dam- 
ages as  transitory,  801 
Federal  courts,  actions  in,  803 
Foreign  causes  of  action,  807,  808 
Fraudulent    conveyances,    venue  of 

action  to  set  aside,  793 
High  seas,  actions  arising  on,  807 
Historical  statement,  778 
Joint  defendants,  804  % 

Landlord  and  tenant  — 
Use  and  occupation,  venue  of  ac- 
tion, 793-794 
Venue  of  action  for  rent,  793 
Waste  committed  by  tenant  in  vio- 
lation of  lease,  venue  of  action, 
794 
Legislative  power  as  to  venue  — 
Change  of  venue,  rule  as  to,  781 
Constitutional  provisions,  780 
Discretionary  power,  779 
Rule  stated,  779 
Libel  and  slander,  action   for  dam- 
ages as  transitory,  801 
Limitation    of   venue   by   contract, 

785 
Local  and  transitory  actions  — 
All  actions  originally  local,  800 
Ancillary  proceedings,  804 
Breach    of    contract    relating    to 

realty,  venue  of  action,  793 
Character  of  parties  as  affecting 
nature  of  action,  787 


VENUE  —  continued. 
Local  and  transitory  actions  —  con- 
tinued. 
Condemnation      proceedings      as 

local,  792 
Constitutional    provisions    as    to 

venue,  801 
Contracts,  place   of  performance, 

805 
Corporations,  actions  against,  787, 

806 
Covenant  concerning  land,  venue 

of  action  on,  793 
Death  by  wrongful  act,  action  for, 

801 
Definition,  786-787 
Distinction     between      local     and 

transitory  actions,  787 
Divorce  proceedings,  809 
Ejectment  as  local  action,  792 
Equity,  rule  in  courts  of,  798-800 
Ex  contractu  actions,  801 
False    imprisonment,  action   for, 

801 
Fiction  as  basis  of  practice,  800 
Foreign  causes  of  action,  807 
Fraudulent  conveyances,  venue  of 

action  to  set  aside,  793 
Illustrations  of  local  actions,  789 
Illustrations     of     transitory     ac- 
tions, 787 
Injunction    against    trespass    on 

realty  as  local,  792 
Joint  defendants,  804 
Libel  and  slander,  action  for,  801 
Mortgage  foreclosure  as  local,  792 
Mortgage,  wrongful  execution  of 

power  of  sale,  794 
Municipal    corporations,    actions 

against,  787 
Municipal     corporations,     action 

against   municipality   as    local, 

789,  790 
Original    theory    of    venue,    778, 

786 
Partition  suit  as  local,  792 
Place  of  origin  of  action,  805 
Public    officers,   actions    aarainst, 

787-788 
Quieting  title  as  local  action,  793 
Real    property,   actions   affecting 

realty  as  local,  791-797 
\     Rent,  venue  of  actions  to  recover, 

793 
Residence  as  determining    venue, 

802-804 
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VENUE  —  continued. 
Local  and  transitory  actions  —  con- 
tinued. 
Specific  performance  as  local  or 

transitory,  793 
Temporary  presence  in  jurisdic- 
tion, 802 
Tort  actions  as  local,  788 
Tort  actions  as  transitory,  801 
Trespass,  801 

Use  and  occupation,  venue  of  ac- 
tion for,  793,  794 
Vendor's   lien,  venue    of  suit    to 

enjoin,  792 
Waste   committed    by   tenant   in 
violation  of  lease,  venue  of  ac- 
tion, 794 
Local     prejudice     as     ground     for 

change  of  venue,  816-817 
Mortgage  foreclosure  suit  as  local, 

792 
Mortgages,    venue    of    action    for 
wrongful  execution  of  power  of 
sale,  794 
Municipal  corporations  — 
Action     against    municipality   as 
local,  787,  789,  790 
National   banks,    venue   of   actions 

against,  789 
Nonresidents  — 

Actions  against,  804 
Actions  between,  808-809 
Partition  suit  as  local,  792 
Public   officers,    actions   against   as 

local  or  transitory,  787-788 
Quieting  title  as  local  action,  793 
Real  property    (see  also   Local  and 
transitory  actions)  — 
Conversion    of   property   severed 

from  realty,  797 
Damages  for  breach  of  contract 
affecting  realty,  venue  of  ac- 
tion for,  793 
Illustrations    of    and    exceptions 

to  rule  as  to  venue,  792 
Injury  to  realty,  795-797 
Interest  in  land  or  title  thereto, 

794 
Venue  of  suits  relating  to  real 
estate  generally,  791  et  seq. 
Receivers,  actions  against,  804 
Residence     as     determining    venue, 

802-804 
Specific    performance    as    local    or 

transitory  action,  793 
Temporary  presence   of  defendant 
in  jurisdiction,  802 


VENUE  —  continued. 
Tort  actions  as  local,  788 
Tort  actions  as  transitory,  801 
Transitory  actions,  see  Local   and 

transitory  actions 
Trespass   on   land,   venue   of   suit, 

792 
Waiver  of  objection  to  wrong  ven- 
ue, 783-785 

VERDICT  — 

Affidavits    of    jurors    to    impeach 

verdict,  896-902 
Amendment  and  correction  — 

Apportionment   of  damages,   893 

Duty  of  judge  as  to  matter  of 
form,  887 

Interest    added    by    amendment, 
888-890 

Jury's  right  to  make  corrections. 
890-891 

Power  of  court,  887 

Sealed  verdicts,  892 

Time  for  amendment,  894-896 
Amount  of  recovery,  necessity  for 

finding,  860 
Attorneys  at  law,  presence  at  ren- 
dition  of   verdict,    see   Presence 

of  accused  and  counsel 
Chance  verdicts  — 

Affidavit  of  juror  to  impeach,  898 

Validity,  847 
Compromise  verdicts,  validity,  850 
Definiteness  and  certainty  — 

Amount  of  recovery,  860 

Designating  defendants,  863 

Faulty  grammar,  859-860 

Fixing  punishment.  864 

Misspelled  words,  859-860 

Omitted  words,  859-860 

Rule  stated,  858 

Special  verdicts,  877 

Specific     offense     and     elements 
therefor,  860 

Specifying  degree  of  offense,  862 
Definitions  — 

General  verdict,  834 

Special  findings,  835 

Special  verdict,  834 

Verdict,  834 
Form    and    sufficiency    responsive- 
ness to  issues,  852-858 
General  verdict  — 

Definition,  834 

Object,  834 
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VERDICT  —  continued. 
Impeachment  and  support  — 
Affidavit    of   jurors    to   impeach 

verdict,  896-898 
Chance  verdicts,  898 
Evidence  of  third  person,  899 
Matters   other   than   misconduct 

of  jury,  901 
Misconduct    outside   jury   room, 

901 
Mistake  or  clerical  error,  900 
Nonunanimous  verdict,  898 
Support   of  verdict,    affidavits  of 

jurors,  899 
Testimony  of  jurors  to  impeach 

verdict,  896-898 
Want  of  assent  to  verdict,  901 
Interest     added     to     verdict     by 

.amendment,  888-890 
Interrogatories,     see     Special    ver- 
dicts 
Judge,     presence    at     delivery     of 

verdict,   841 
Misconduct     of     jurors,     see     Im- 
peachment and  support 
Misspelled  words,  effect,  859-860 
Omitted  words,  effect,  859-860 
Oral  verdict,  validity,  850-851 
Polling  jury  — 

Dissent  by  jury  after  agreement, 

840 
Purpose  of  examination  by  the 

poll,  838 
Request  for  poll,  839 
Right  to  poll,  838      - 
Waiver  of  right,  839 
Presence  of  accused  and  counsel  — 
Counsel,    necessity    of    presence, 

846 
Felonies,  843 
Misdemeanors,  843 
Waiver  of  right  by  accused,  844- 
846 
Presence  of  judge  and  jury,  841- 

842 
Quotient     verdicts,     validity,    847- 

848 
Reception    of   verdict,   see   Rendi- 
tion   and   reception 
Rendition  and  reception  — 

Delivery  openly  in  court,  neces- 
sity, 835 
Formalities  on  return  of  verdict, 

835-836 
Form,  declaration  of  agreement 
by  jury,  836 


VERDICT  —  continued. 
Rendition    and   reception  —  contin- 
ued. 
Judge's    presence    as    essential, 

841 

Jurors,    necessity    of    presence, 
842 

Oral  verdict,  835 

Polling  jury,  838-840 

Presence   of   accused   and   coun- 
sel, 843-847 

Presence  of  judge  and  jury,  841— 
842 

Receiving     and     recording     ver- 
dict, 840 

Recording  verdict,  necessity,  841 

Rendition  generally,  835 

Sealed   verdicts,   836 

Time  of  reception,  840 
Responsiveness  — 

Following  instructions,  858 

Indictment     containing     several 
counts,  856 

Matter  outside  issue,  853 

Plurality  of  causes  of  action,  855 

Plurality  of  plaintiffs  or  defend- 
ants, 853-856 

Rule  stated,  852 

Special  verdicts,  882 
Sealed  verdicts  — 

Amendment  and  correction,  892 

American  practice,  836 

Criminal     cases,     allowance     in, 
837 

Discretion    of    court    to    permit, 
837 

English  practice,  836 
Signing  verdict,  necessity,  850-851 
Special   findings,   see   Special   ver- 
dicts 
Special  verdicts  or  findings  — 

Admitted  facts,  883 

Aider  by  implication  or  amend- 
ment, 876 

Characteristics,   835 

Conclusions  of  law,  884 

Construction,  886 

Definiteness   and    certainty   gen- 
erally,  877 

Definition,  834,  835 

Duty    to    find    special    verdict. 
865 

Evidential  facts,  871 

Facts     as     distinguished     from 
evidence,  883 

Failure  to  find  matter  in  issue, 
885 
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VERDICT  —  continued. 
Special  verdicts    or  findings  —  con- 
tinued. 

Formal  conclusion,  886 

Form     and    sufficiency     of    sub- 
mission, 869-874 

Form  and  sufficiency  of  verdict 
or  finding,  875-887 

General     verdict     distinguished, 
835 

Immateriality    or    inconclusive- 
ness  of  facts,  883 

Inconsistency  with   general   ver- 
dict, 879-882 

Inconsistent  and  conflicting   find- 
ings, 870 

Instructions     as     to     interroga- 
tories, 874 

Interrogatories,    requirements  of, 
869 

Nature  and  object,  865 

Number  of  questions,  872 

Object,  834 

Pertinency    and    materiality    of 
facts,  870 

Power  of  court  to  require  special 
finding,  866-868 

Preparation    of     interrogatories, 
873 

Question  covered  by  other   inter- 
rogatories, 872 

Request    for    special    verdict    or 
finding,  868 

Responsiveness    to    pleadings    or 
charge,  882 

Right  of  jury  to  find  special  ver- 
dict, 865 

Statement  of  facts  and  issues,  875 

Undisputed  facts,  883 

Withdrawal     of     interrogatories, 
869 
Sufficiency  of  verdict,  see  Form  and 

sufficiency 
Supporting    verdict,   see   Impeach- 
ment and  support 
Validity    (see  also   Form  and   suf- 
ficiency) — 

Agreement  to  accept  average,  849 

Chance  verdicts  generally,  847 

Compromise  verdicts,  850 

Definiteness   and   certainty,   858- 
864 

Following  instructions,  858 

Oral  verdict,  850-851 

Quotient  verdicts,  847-848 

Signature,  necessity,  850-851 


Act   indicating   intention   to   waive 

right,  909-910 
Agents,  waiver  of  principal's  rights, 

908 
Competency  to  waive  rights,   907- 

908 
Definition,  904 

Election    by   party   to    forego    ad- 
vantage, 904 
Estoppel   used  in  sense   of  waiver, 

905 
Existing  right,  benefit  or  advantage 

as  essential  to  waiver,  908 
Express  waiver,  909 
Implied  waiver,  909 
Intentional  relinquishment  involved, 

905 
Intent  to  relinquish  right  as  element 

of  waiver,  908 
Knowledge   as   element   of  waiver, 

908 
Persons  authorized  to  waive  rights, 

907-908 
Presumption  as  to  waiver,  910 
Principal's  rights  waived  by  agent, 

908 
Proof  of  waiver,  910-912 
Question  of  law  or  fact,  912 
Requisites  of  waiver,  908-910 
Rights    and    privileges    subject    to 

waiver,  906-907 
Statutory  rights  as  subject  to  waiv- 
er, 90G-907 
Third  persons'  rights  not  affected, 

907 
Verbal  agreement  as  waiver,  910 
Voluntary  act  involved,  904 

WAR- 

Abandonment  and    captured   prop- 
erty acts,  939-946 

Actions  against  alien  enemies,  937- 
939 

Actions  by  alien  enemies,  934-937 

Affreightment  contracts,  war  as  af- 
fecting, 928 

Agency,  war  as  affecting,  928 

Alien  enemies  — 
Actions    against    alien    enemies, 

937-939 
Actions,    capacity    to    maintain, 

934-937 
Confiscation  of  enemy  property, 

939-946 
Confiscation  of  property,  924 
Contractual  capacity,  925-927 
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WAR  —  continued. 
Alien  enemies  —  continued. 

Corporation  as  alien  enemy,  921 

Custodian  of  enemy  property,  924 

Debts  due  alien  enemies,  932 

Definition,  919-920 

Deportation,  921-923 

Enlistment  in  army   as  affecting 
status,  920 

Internment,  923-924 

Personal  liberty,  921-924 

Property  rights,  924 

Removal,   power   of  government, 
921-923 

Residence  as  not  changing  status, 
920 

Restraint,  power   of  government, 
921-923 

Status  of  interned  aliens,  923 
Bills  and  notes  as  affected  by  war, 

933 
Bills  of  lading,  war  as  affecting,  928 
Charter   parties,   war  as   affecting, 

928 
Coercion    of   nation  as   purpose  of 

war,  914-915 
Confiscation     of*  enemy    property, 

924,  939-946 
Constitutional  provisions,  915-917 
Contracts  as  affected  by  war  — 

Absence  of  stipulation  against  lia- 
bility, 918 

Stipulation  against  liability,   919 
Contracts  of  alien  enemies,  925-934 
Corporation  as  alien  enemy,  921 
Debts  due  alien  enemies,  932 
Definitions  — 

Alien  enemy,  919-920 

War,  914 

War  power  of  government,  915 
Effect  of  state    of  war    (see    also 
Alien  enemies)  — 

Breach   of   contract,   excuse   for, 
918 
Espionage  law  as  exercise  of  war 

power,  917 
Insurance   contracts   as   affected  by 

war,  930-931 
Leases  as  affected  by  war,  932 
Limitation    of  actions,    running   of 

statute  against  alien  enemy,  939 
Partnerships,  war  as  affecting,  928 
Patent  rights  held  by  alien  enemies 

934 

Powers  of  attorney,    war  as  affect- 
ing, 928 
Public  war,  915 


WAR  —  continued. 

Sales  as  affected  by  war,  932 
Service  of  process  on  alien  enemy, 

939 
Solemn  war,  915 
Statutory  provisions,  917 
Stock  in  domestic  corporation,  right 

of  alien  enemy  to  vote,  934 
War  powers   of   state   and   federal 
governments  — 
Extent  of  power,.  917 
National  defense  act  as  exercise 

of  war  power,  916-917 
Plenary    war    powers    vested    in 

Congress,  915 
Selective  draft  law  as  exercise  of 
war  power,  917 


Actions,  see  Liability  of  warehouse- 
man 

Bailments,     see    Relation    between 
warehouseman  and  customer 

Bulk  storage,  see  Storage  of  grain, 
etc.,  in  bulk 

Care  required  of  warehouseman,  987 

Cold  storage  — 
Injury  to  goods  stored,    liability 

of  warehouseman,  991 
Public  utility,  958 

Compensation      of     warehousemen, 
1006 

Contributory  negligence,  see  Liabil- 
ity of  warehousemen 

Conversion  of  goods  by  warehouse- 
man, 1000-1002 

Corporations  — 
Stockyard  company,  similarity  to 

warehouse  company,  953 
Warehouse     companies,     powers, 
952 

Criminal  liability  of  warehousemen, 
991 

Damages  for  injuries   to  or  loss  of 
goods,  1004-1006 

Defective  premises,  loss    or  injury 
due  to,  996 

Definitions  — 

Fungible  goods,  977 
Warehouseman,  9o0 
Warehouse  receipt,  950 

Delivery  by  warehouseman  — 

Delivery  to  person  other  than  de- 
positor, 983 
Delivery    under   judicial   process. 
985 
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WAREHOUSES  —  continued. 
Delivery    by    warehouseman  —  con- 
tinued. 

Liability    for    failure     to   make 

proper  delivery,  983-984 
Obligation  to  deliver  to  depositor, 

982 
Return  of  receipt,  986 
Distinctions  — 

Carrier  distinguished  from  ware- 
houseman, 950 
Public  and  private  warehousemen, 

951 
Wharfinger     distinguished     from 
warehouseman,  950 
Elevators,  see  Grain  elevators 
Estoppel   to   dispute    bailor's   title, 

955 
Evidence,  negligence   of  warehouse- 
man, 1002 
Fire,  injury  or  loss  of  goods,  994 
Flood  injuring  stored  goods,  liabil- 
ity of  warehouseman',  993 
Governmental  regulation  — 
Cold  storage  plant  as  public  util- 
ity, 958 
Insurance  by  .  warehouseman   re- 
quired by  statute,  959 
Matters  subject  to  regulation,  459 
Police  power,  958 
Power  to  regulate,  958 
Weighing  of  grain  at  terminal  ele- 
vators, 959 
Grain  elevators  (see  also  Storage  of 
grain,  etc.,  in  bulk)  — 
Rates  and  charges,  statutory  reg- 
ulation, 958 
Regulation  and  police  power,  958 
Weighing    of   grain    at    terminal 
elevators,  959 
Insurance  of  stored  goods  — 
Agency     of     warehouseman     for 

policy,  955 
Cold    storage,    statutory    duty  to 

customer,  957 
Dutv  of  warehouseman  to  insure, 

956 
Insurable   interest   in   warehouse, 

955 
Recovery   and    disposition    of  in- 
surance money,  957 
Interpleader  in  case   of  conflicting 

claims,  1008 
Larceny  of  goods  stored,  liability  of 

warehouseman,  992 
Liability  of  warehousemen  — 

Acts  of  servants,  liability  for,  988 
R.  C.  L.  Vol.  XXVII.— 95. 


WAREHOUSES  —  continued. 
liability    of    warehousemen  —  con- 
tinued. 
Burglar   proof   building  or  safe, 

duty  to  furnish,  1000 
Contracts  affecting  liability,  997- 

1000 
Contributory    negligence    of    de- 
positor as  defense,  990 
Conversion  of  goods  stored,  1000- 

1002 
Criminal  liability,  991 
Damages  for  injuries  to  or  loss  of 

goods,  1004-1006 
Defective  premises,  loss  or  injury 

due  to,  996 
y     Degree  of  care  required,  987 
Enforcement   of    liability,    1002- 

1006 
Fire  injuring  or  destroying  goods, 

994 
Flood  injuring  stored  goods,  993 
Form  of  action,  1002 
Increase  of  liability  by  contract. 

999 
Injury  to  goods  in  cold  storage, 

991 
Insurer,  warehouseman  not  liable 

as,  986 
Larceny  of  goods,  992 
Limitation  of  liability,  997 
Mice,  injury  of  goods  by,  995 
Negligence   as   basis   of  liability, 

986 
Personal  injuries,  996 
Proof  of  negftgence,  1002 
Proximate    cause,    application  of 

doctrine,  989 
Rats,  injury  of  goods  by,  995 
Receipts  issued  by  former  owner 

of  warehouse,  954 
Statutes   affecting   liability,   997- 

1000 
Theft  of  goods,  992 
Vermin,  injuries  caused  by,  905 
Warehouse    company   not    public 

service  corporation,  951 
Weevil,  injury  of  goods  by,  995 
Lien  of  warehousemen,  1007 
Limitation  of    warehouseman's    lia- 
bility, 997 
Loss  or  destruction  of  stored  goods, 

see  Liability  of  warehousemen 
Mice,  injury  to  goods  by,  995 
Mortgage  of  stored  property,  rights 
as  against  transferee  on  receipt, 
974 
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WAREHOUSES  —  continued. 
Negligence,  see   Liability    of  ware- 
housemen 
Personal  injuries,  liability  of  ware- 
houseman, 996 
Police  power,  see  Governmental  reg- 
ulation 
Proximate  cause,   see  Liabilities  of 

warehousemen 
Public  warehousemen  — 

Discrimination  unlawful,  951 
Government  control,  951 
Insurer,  not  liable  as,  951 
Private      warehousemen      distin- 
guished, 951 
Rats,  injury  to  goods  by,  995 
Receipts,  see  Warehouse  receipts 
Regulation,  see  Governmental  regu- 
lation 
Relation  between  warehouseman  and 
customer  — 
Bailor  and  bailee,  953 
Creation  of  relation,  954 
Estoppel  to  dispute  bailor's  title, 
955 
Rights  of  warehousemen  — 
Actions     for    injuries    to    stored 

property,  954 
Compensation,  1006 
Interpleader   in  case   of  conflict- 
ing claims,  1008 
Lien,  1007 
Safe  deposit  companies,  degree  of 

care  required,  987 
Stockyards  — 
Degree  of  care  required  of  stock- 
yard keepers,  087-988 
Police  regulation,  960 
Public  utility,  960 
Rates  and  charges,  regulation  by 

state,  961  • 

Similarity  to  warehouse  business, 
953,  960 
Storage  of  grain,  etc.,  in  bulk  — 
Disposition  of  property  by  ware- 
houseman, 980 
Fungible   goods,  custom   of  stor- 
ing    recognized     by     uniform 
warehouse  receipts  act,  977 
Fungible  goods  defined,  977 
Rights  of  third  persons,  981 
Sale   distinguished   from  storage, 

977 
Title  of  depositors,  979 
Theft  of  goods  stored,  992 
Usage  as  controlling  warehouse  re- 
ceipts, 965 


WAREHOUSES  —  continued. 
Vermin,  injury  to  goods  by,  995 
Warehouse  receipts  — 

Alteration,  effect,  962 

Attornment  by  warehouseman  to 
transferee,  972 

Bona  fide  purchaser  for  value, 
970 

Conflict  of  laws  as  to  validity  and 
effect,  961 

Contents,  962 

Creditors  of  transferee,  rights  of 
transferee  as  against,  976 

Criminal  liability  for  misdescrip- 
tion of  property,  963 

Definition,  950 

Form,  962 

Issuance,  962 

Law  governing,  961 

Limitation  of  warehouseman's  lia- 
bility, 997 

Misdescription  of  property,  lia- 
bility, 963 

Mortgage  of  property  prior  to  re- 
ceipt, 974 

Negotiability,  966-971 

Parol  evidence  to  affect  receipt, 
964 

Rights  of  transferee  as  against 
others  than  warehouseman,  974 

Rights  of  transferee  as  against 
warehouseman,  971-974 

Transfer  by  indorsement,  970 

Transferability,  996-971 

Transfer  of  receipt  as  passing 
property,  968 

Transfer,  warranty  of  genuine- 
ness, 975 

Uniform  warehouse  receipts  act, 
construction,  966 

Usage  as  controlling  receipt,  965 

Validity  of  receipt  issued  for 
warehouseman's  property,  963 

Warehouseman  as  liable  on  re- 
ceipts issued  by  predecessor, 
954 

Warranty  as  to  description  of 
goods,  973 

Weigh  ticket  or  tag  not  receipt, 
963 
Weevil,  injury  to  goods  by,  995 
Wharfinger       distinguished       from 

warehouseman,  950 

WASTE  — 

Actions,  see  Persons  entitled  to  sue; 
Remedies 
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WASTE  —  continued. 
Act  of  God,  injury  caused  by,  1021 
Acts  constituting  waste— 
Bad  husbandry,  1015-1017 
Buildings,     alteration,     removal, 

etc.,  1018-1022 
Changing  character  of  land,  1QJ.7- 

1018 
Cutting  timber,  1026-1031 
Removal    of   earth   or  minerals, 

1022-1025 
Removal  of  manure,  hay,  straw, 
etc.,  1016 
Alteration    of   buildings   as   waste, 

1018-1020 
Ameliorating  waste,  1014 
Assignability    of   right   of   action, 

1042 
Attaching   creditors   as   entitled  to 

sue,  1040 
Bad    husbandry    as    waste,    1015- 

1017 
Buildings — 
Act  of  God  or  public  enemy  caus- 
ing injury,  1021 
Act  of  stranger    causing   injury, 

1021 
Alteration,  1018-1020 
Destruction,  1020 
Erection  of  new  buildings,  1020 
Failure  to  repair,  1021 
Fire  causing  injury,  1021 
Improper  use,  1021 
Removal,  1020 
Changing  character  of  land,  1017- 

1018 
Contingent    remaindermen    as    en- 
titled to  sue,  1041 
Cotenants  as  entitled  to  sue,  1040 
Cotenants,  right  to  cut  timber,  1031 
Creditors  as  entitled  to  use,  1039 
Cutting  timber — 
Clearing    land,   extent   of  right, 

1027 
Estovers,  right  of  tenant    gener- 
ally, 1025 
Fences,    timber   for   construction 

and  repair,  1026 
Firewood,  right  to  cut,  1026,  1028 
Purposes    for    which    cutting  is 

lawful,  102&-1030 
Repair  of  fences   and  buildings, 

1029 
8ale  of  timber  by  tenant,   1029- 

1030 
Tenants    in    common,    right    of, 
1031 


WASTE  —  continued. 

Cutting  timber  —  continued. 
Tenants  without  impeachment  for 
waste,  1030 

Damages,  1050 

Debtors  impairing  creditor's   secu- 
rity as  liable  for  waste,  1037 

Defenses,  equitable  waste,  1013 

Definitions  — 
Ameliorating  waste,  1014 
Permissive  waste,  1013 
Voluntary  waste,  1013 
Waste,  1011-1012 

Destruction  of  buildings  as*  waste, 
1020  ' 

Distinction  between  waste  and  tres- 
pass, 1012 

Double  damages  under  modern  stat- 
utes, 1050 

Dowress  as  liable  for  waste,  1035 

Earth,  removal  as  waste,  1022-1025 

Equitable  waste,  1013 

Erection  of  new  buildings  as  waste, 
1020 

Estovers,  right  of  tenant,  1025 

Evidence,  1049 

Fences,  right  of  tenant  to  cut  timber 
for  construction  and  repair,  1026 

Fire,  injury  caused  by,  1021 

Firewood,    right   of  tenant   to  cut, 
1026 

Forfeiture,  1050 

Gloucester,  statute  of,  1032 

Hay,  removal  as  waste,  1016 

Injunction   as  modern  remedy  for 
waste,  1044-1047 

Judgment    debtor,     act    impairing 
creditor's  security  as  waste,  1037 

Rinds  of  waste,  1013 

Liability,  see  Persons  liable 

Iienholder  as  entitled  to  sue,  1039 

Limitation  of  actions,  1048 

Manure,  removal  as  waste,  1016 

Marlbridge,  statute  of,  1032 

Minerals,  removal    as  waste,    1022- 
1025 

Mobs,  tenant's  liability  for  acts  of, 
1033 

Mortgagees  as  entitled  to  sue,  1039 

Mortgagors  and  mortgagees   as  lia- 
ble for  waste,  1036 

Nature  of  waste  generally,  1014 

Permissive  or  negligent  waste,  1013 

Persons  entitled  to  sue  — 

Assignee  of  cause  of  action,  1042 
Attaching  creditors,  1040 
Contingent  remaindermen,  1041 
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WASTE  —  continued. 
Persons  entitled  to  sue  —  continued. 

Cotenants,  1040 

Creditors,  1039 

Injured  person  generally,  1038 

Iienholdere,  1030 

Mortgagees,  1039 

Remainderman,  1038, 1041 

Reversioners,  1038,  1041 

Tenants  in  common,  1040 

Trustees,  1040 

Vendor  having    purchase    money 
lien,  1039 
Persons  liable  — 

Cotenants,  1035 

Dowress,  1035 

Judgment  debtor  impairing  cred- 
itor's security,  1037 

Liability    for    acts    of   strangers, 
1033 

Mortgagors  and  mortgagees,  1036 

Owners  of  qualified  or  limited  es- 
tates, 1037 

Rule  stated,  1032 

Statute  of  Gloucester,  1032 

Statute  of  Marlbridge,  1032 

Tenants  for  life  or  years,  1032 

Tenants  without  impeachment  of 
waste,  1034 
.  Vendor  and  purchaser,  1036 
Pleading,  1048 
Procedure,  1048 
Public    enemv,    injury    caused   by, 

1021 
Quarries,  right  of  tenant  to  work 

open  quarries,  1022-1023 
Questions  of  law  and  fact,  1049 
Remainderman   as   entitled   to   sue, 

1038,  1041 
Remedies  — 

Action  of  waste,  1044 

Early  remedies,  1013 

Estrepement,  1043 

Injunction,  1044-1047 

Modern  remedies,  1044 

Prohibition  of  waste,  1043 

Statute   of    Gloucester    enlarging 
remedy  bv  estrepement,  1043 

Writ  of  waste,  1043 
Removal  of  buildings  as  waste,  1020 
Reversioner  as  entitled  to  sue,  1038, 

1041 
Single    damages    under   statute   of 

Marlbridge,  1050 
Straw,  removal  as  waste,  1016 
Tenants  for  life  or  years,  liability 

for  waste,  1032 


WASTE  —  continued. 
Tenants  in  common   as  entitled   to 

sue,  1646 
Tenants  in  common,  right  to  cat 

timber,  1681 
Tenants   without  impeachment   for 
•  waste,  1030 

Timber,  see  Cutting  timber 
Trees,  see  Cutting  timber 
Trespass  distinguished  from  waste, 

1012 
Triple   damages   under    statute   of 

Gloucester,  1050 
Trustees  as  entitled  to  sue,  1040 
Vendor  as  entitled  to  sue,  1039 
Vendors  and  purchasers  as  liable  for 

waste,  1036 
Voluntary  or  actual  waste,  1013 

WATERS  — 

Abandonment      of      appropriation, 

1281-1284 
Acceleration    of   flow,    right   of  ri- 
parian owner,  1096 
Access  to  water,   right   of  riparian 

owner,  1070 
Actions  — 

Damages    for     interference    with 

flow,  1114 
Defenses    to  action    for  interfer- 
ence with  flow,  1118 
Injury  as  essential  to  right  of  ac- 
tion for  interference  with  flow, 
1116 
Parties  to  action  for  interference 
with  flow,  1116-1118 
Adverse  use,  see  Prescriptive  rights 
Aliens,  appropriation   of  water  by, 

1264 
Apportionment,  see  Use  of  water 
Appropriation  — 
Abandonment,  1281-1284 
Acquisition  of  right  by  appropri- 
ation, 1265-1269 
Actions   to   protect    and  enforce 

rights,  1280 
Adverse  possession,  loss  of  right 

by,  1284 
Adverse    user   against    appropri- 
ate^ 1293 
Aliens   as   competent    to   acquire 

water  rights,  1264 
Beneficial  use,   right  limited   to, 

1273 
Change  of  point   of  diversion  or 
application,  1279 
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WATERS  —  continued. 
Appropriation  —  continued. 
Change  of  use  by  appropriator, 

Changes  injurious  to  subsequent 
appropriators,  1278' 

Character  of  right  acquired,  1276 
1  Common  law  rule,  1256 

Diligence  as  criterion  of  priority, 
1271 

Ditch  over  land  of  third  person, 
right  to  clean  and  repair,  1278 

Diversion    alone    not    appropria- 
tion, 1265 

Diversion  and  return  of  water  not 
injury  to  appropriator,  1278 

Electric  plant  as  purpose   of  ap- 
propriation, 1267 

Elements  of  valid  appropriation, 
1265 

Enjoyment    of    rights    acquired, 
1276-1280 

Exclusiveness    of   right    to    use, 
1277 

Extent   of   appropriation,    1273- 
1276 

Flood  waters,  1257 

Future     wants,      provision     for, 
1274-1275 

Increase  of  water  supply  as  giv- 
ing priority,  1273 

Indians  as  competent  to  appro- 
priate water,  1264 

Injunction  to  protect  and  enforce 
rights,  1280-1281 

Irrigation  as  purpose  of  appro- 
priation, 1267 

Lakes     and     ponds     constituting 
source  of  stream,  1277-1278 

Limitation    on    rights    acquired, 
1278 

Mill  power  as  purpose  of  appro- 
priation, 1257,  1267 

Mining  operations  as  purpose  of 
appropriation,  1267 

Nonuser  as  abandonment,  1283 

Notice  of  intention    to  appropri- 
ate, 1266 

Persons  competent  to  appropri- 
ate, 1262-1264 

Priority  of  right,  1269-1273 

Property  right  acquired  by  ap- 
propriation, 1276 

Protection     of    rights    acquired, 
1277 

Public  lands,  water    on,  1258  et 
seq. 


WATERS  —  continued. 
Appropriation  —  continued. 

Purpose  of  appropriation,  1267 

Reasonable  and  economical  use  of 
water,  1275 

Riparian  owners,  right  of  appro- 
priation not  limited  to,  1264 

Riparian  rights  abrogated  by  doc- 
trine of  prior  appropriation, 
1260 

Sale  of  water  as  purpose  of  ap- 
propriation, 1268 

Statutory  recognition  of  right 
1259 

Statutory  regulation,  1261 

Subterranean  and  percolating 
waters,  1171  et  seq.,  1262 

Surface  waters,  1138 

Tributaries  of  stream  as  subject 
to  appropriation,  1277 

Unappropriated  residue,  right  to, 
1264 

Validity  of  appropriation,  1265 

Vested  rights  acquired  by  appro- 
priation, 1275 

Wasteful  use  or  diversion,  1275 

Water  subject  to  appropriation, 
1262-1264 

Water  supply  for  municipality  as 
purpose  of  appropriation,  1267 
Arroyo  as  watercourse,  1063 
Artificial  bodies  of  water  (see  also 
Dams)  — 

Actual  injury  as  essential  to 
cause  of  action,  1197 

Care  in  operation  and  mainte- 
nance, 1209 

Condemnation  proceedings  to  es- 
tablish, 1210 

Contributory  negligence,  1211 

Damages,  1211 

Escape  of  water,  1206-1212 

Establishment,  condemnation  pro- 
ceedings, 1210 

Improvement  of  navigation,  1201 

Increase  in  flow  of  stream,  1194 

Legislative  authority  to  dam 
stream,  1198 

Maintenance  and  operation,  care 
in,  1209 

Mill  acts,  1199  et  seq. 

Nature  of  artificial  watercourse, 
how  determined,  1068 

Negligence  in  maintenance  and 
operation,  1210 

Persons  liable  for  escape  of  wa- 
ter, 1208 
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WATERS  —  continued. 
Artificial  bodies  of  water — ooftfin- 

ued. 

Ponding    back  water  on    upper 
proprietor9  1106 

Proximate  cause  of  injury,  1211 

Public  rights,  1204 

Reciprocal  rights  to  maintenance, 
1205 

Remedies  for  flowing,  1202 

Repairs,  1194-1196 

Reservoir  defined,  1193 

Rights     in     artificial     condition, 
1203-1206 

Riparian  rights  on  artificial  wa- 
ters, 1078,  1203 

Rylands  v.  Fletcher,  rule  of,  1206 

Statutory  liability,  1212 

Surface  water  increasing  flow  of 
stream,  1194 
Artificial  drainage,  see  Surface  wa- 
ters 
Bathing,   right   of   public   on   sea- 
shore, 1318 
Beach  defined,  1075 
Bridges  — 

Extraordinary  floods,  duty  to  an- 
ticipate, 1106-1108 

Provision    for    ordinary    floods, 
1105 
Canals  as  navigable  waters,  1314 
Changing  course  of  stream  — 

Restoring  stream  to  original  chan- 
nel, 109G-1098 

Right    of  riparian    owner,  1094- 
1096 
Classification  as  tide  waters  and  in- 
land waters,  1061 
Condemnation  proceedings  to  estab- 
lish reservoir,  1210 
Contracts  and  conveyances  — 

Construction  of  grants  and  reser- 
vations, 1245-1252 

Conveyance    of    land    as  passing 
water  rights,  1242 

Conveyance   separate   from  land, 
1240 

Covenants   as   to   use   of  water, 
1236 

Dams,  grant  of  right  to  construct, 
1249 

Dams,  location,  1255 

Deduction  from  agreed  rents  for 
deficiency  in  water  power,  1238 

Enjoyment    of    rights    conveyed, 
1252-1256 


WATERS  —  continued, 
Contracts   and    oonveyanees — con- 
tinued. 
Entry  on  grantor's  lands  to  se- 
cure rights,  1253 
Flowage  rights,  1249 
Flowage  rights,  reasonable  man- 
ner of  exercise,  1256 
Head  or  flow  sufficient  to  operate 

null,  1249 
Limitation    as   to   use   of  water, 

1248 
Means  of  obtaining  water,  1253 
Measurement    of  water  granted, 

1247 
Mill,  conveyance  of,  as  including 

water  rights,  1243-1245 
Mill  rights,  construction  of  grant, 

1249 
Mode  and  place  of  use,  1253 
Nonuser   of   rights   acquired   by 

deed,  effect,  1239 
Parol  agreement,  revocation,  1238 
Practical  construction,  1238 
Repair  and  reconstruction,  1253 
Requisites  of  conveyance,  1241 
Reservations       and      exceptions, 

1250-1252 
Rules  governing  generally,  1238 
Subterranean     and      percolating 

waters,  1180 
Successive  and  conflicting  grants, 

1236 
Surface  waters,  1161 
Surplus    water    power    of    mill 
pond,   implication   from   grant 
of,  1252 
Use    of    water,    extent    of  right 

granted,  1245 
Validity  and  requisites  of  trans- 
fer, 1240-1245 
Warranty  as  to  quality  of  water, 

1238 
Water  rights  as  property,   1235- 
1240 
Conveyances,  see  Contracts  and  con- 
veyances 
Corporation     as     riparian     owner, 

1077 
Cotenants'  right  to  sue  for  diversion, 

1131 
Covenants  as  to  use  of  water,  1236 
Culverts  obstructing  stream,  liabil- 
ity, 1105-1108 
Custom  as  justifying  pollution,  1221 
Damages*— 
Breach  of  covenants,  1239  •. 


INDEX 


1511 


WATERS  —  continued. 
-  Damages — continued. 

Interference  with  flow  of  water, 
1114 
Dams    (see    also    Artificial    bodies 
of    water;    Interference    with 
flow)  — 

Abatement  as  nuisance,  1115, 
1288 

Improvement  of  navigation,  1201 

Legislative  authority  to  erect, 
1198 

Ponding  back  water,  actual  injury 
as  essential  to  cause  of  action, 
1197 

Prescriptive  right  to  maintain 
dam,  1105, 1287 

Remedies  for  flowing,  1202 

Riparian    owners'  right    to  build 
dam,  1099,  1101 
Deeds,  see   Contracts   and   convey- 
ances 
Definitions  — 

Beach,  1075 

Lake,  1185 

Percolating  waters,  1168 

Pond,  1185 

Reservoir,  1193 

Riparian,  1069 

Riparian  proprietorship,  1069 

River,  1062 

Shore,  1075 

Surface  waters,  1137 

Watercourse,  1062 
Deflecting  current,  right  of  riparian 

owner,  1098 
Detention  of   water,    see   Interfer- 
ence with  flow 
Dikes,  see  Interference  with  flow 
Diversion  — 

Actions  for  diversion,  1130 

Consumption  of  water  for  domes- 
tic and  agricultural  purposes, 
1123-1125 

Cotenants'  right  to  sue  for  di- 
version, 1131 

Damages,  1132 

Extent  and  purposes  of  diversion, 
1127 

Injunction,  1133-1137 

Persons  entitled  to  sue,  1130-1131 

Prescriptive  right  to  divert,  1125 

Public  use,  1128 

Remedies,  1130  et  seq. 

Return  of  diverted  water,  1130 

Right  of  riparian  owner  to  natu- 
ral flow  of  water,  1112 


WATERS  —  continued. 
Diversion — continued. 
Sale  of  water  by  riparian  owner, 

1127 
States,  diversion  of  water  as  be- 
tween, 1125-1127 
Subterranean  waters,  1170  et  seq. 
Upper  proprietor's  right  to  divert 

water,  1122-1123 
Use  of  water  on  nonriparian  land, 

1128-1129 
Venue  of   action   for  diversion, 
1131 
Electric    plant,    appropriation    of 

water  for,  1267 
Embankments,  see  Interference  with 

flow 
Escape    of    water,    see    Artificial 

bodies  of  water 
Estoppel,  see  Injunctions 
Exceptions  in  grants,  1250-1252 
Floatable    streams,    see    Navigable 

waters 
Floating  logs,  use  of  water  for,  1112 
Floods  — 
Appropriation    of    flood   waters, 

1257 
Bridges,  provision  for  flood  wa- 
ters, 1105-1108 
Flood  water   as   part   of   water- 
course, 1064,  1078 
Flood  waters   as  surface  waters, 

1138 
Protection     against     kroads     of 
water,  right  of  riparian  owner, 
1070 
Flowage,  see  Contracts  and  convey- 
ances 
Flow  of  water,  see  Diversion ;  Inter- 
ference with  flow 
Grants,  see   Contracts  and  convey- 
ances 
Great  ponds — " 
Public  and  riparian  rights,  1192 
Titles,  1191 
High  water  mark  — 
Navigable  waters,  limit  of  private 

ownership,  1317 
Ownership  between  high  and  low 

water  marks,  1364 
Ownership  to  high  water  mark  as 
constituting     riparian     owner, 
1074 
Highways,  see  Navigable  waters 
Improvements  — 

Navigable  waters,  1331  et  seq. 
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WATERS  —  continued. 
Improvemefcls  —  continued. 

Rigkft  of  riparian  owner  lo  make, 
1070 

Tolls   lot    improved    waterways, 
1338 
Increasing  quantity  of  water,  right 

of  riparian  owner,  1099 
Indians,  appropriation  of  water  by, 

1264 
Injunctions  — 

Appropriation,      protection      of 
rights  acquired   by,   1280-1281 

Determination  of  right  of  action 
at  law,  1134 

Diversion    of    water,    protection 
against,  1133-1137 

Equitable  estoppel  as  ground  for 
denial  of  relief,  1135 

Interference  with  flow  of  water, 
1114 

Mandatory  injunction  for  removal 
of  obstructions,  1115 

Multiplicity  of  suits,    avoidance, 
1133 

Obstruction  to  navigation,  1352 

Parties  to  suit  to  restrain    diver- 
sion, 1136 

Pollution  of  water,  1230-1234 

Present    injury     as    essential    to 
right  to  injunction,  1134 
Interference  with  flow  — 

Acceleration  of  flow,  1099 

Action  for  damages,  1114 

Booms,  right  to  build,  1101 

Bridges  obstructing  stream,  1105- 
1108 

Changing  course  of  stream,  1094- 
1098 

Culverts  obstructing  stream,  1105- 
1108 

Damages,  1122 

Damming  water  back   on   upper 
proprietors,  1101 

Dams  for  operating  mills,  1112 

Dams,  right  to  build,  1101 

Defenses  to  action    for   interfer- 
ence, 1118 

Deflecting  current,  1098 

Dike  to  prevent  encroachment  of 
water,  1108-1111 

Diminution  of  quantity  by  proper 
use,  1094 

Embankments     to     prevent     en- 
croachment of  water,  1108-1111 


WATERS  —  continued. 
Interference  with  flow  —  continued. 

Evidence  of  unreasonable  diminu- 
tion or  detention  of  water, 
1119^-1120 

Floating  logs,  detention  of  water 
tor,  1112 

Flooding  lands  of  upper  proprie- 
tors, 1101 

Increase  in  quantity,  1099 

Injunction  against  interference! 
1114 

Injury  as  essential  to  right  of  ac- 
tion, 1116 

Injury  as  permanent  or  continu- 
ing, 1120 

Legislative  authority,  1103 

I«vees  to  prevent  encroachment 
of  water,  1108-1111 

Limitation  of  actions,  1120 

Limitations  on  right,  1093 

Natural  flow,  right  of  riparian 
owner,  1091-1093 

Nuisances,  1114 

Obstruction  by  riparian  owner, 
1100 

Parties  to  action  for  interference, 
1116-1118 

Prescriptive  rights,  1105 

Reasonable  detention,  1111-1113 

Remedies,  1014  et  sea. 

Structure  or  material  washed 
down  stream,  1108 

Trestles  obstructing  stream,  1105- 
1108 
Irrigation     (see    also    Appropria- 
tion) — 

Appropriation  of  water  for  irri- 
gation, 1267 

Appropriation  of  water  on  public 
lands,  1258  et  seq. 

Right   of  riparian   owner  to  use 
water,  1087-1088 
Islands,  ownership,  1373 
Judicial  notice,  navigability  of  wa- 
ters, 1316 
Lakes  and  ponds  — 

Definitions,  1185 

Drainage,  1190 

Government  grantee  of  riparian 
land,  rights  of,  1187 

Government  grant  of  submerged 
land,  construction,  1188 
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WATERS  —  continued. 
Lakes  and  ponds  —  continued. 
Great  Lakes,  dominion  and  own- 
ership   of    land    under   water, 
1373 
Great  ponds,  1191-1193 
Lake  defined,  1185 
Land    under    waters    of    Great 
Lakes,  dominion  and  ownership, 
1373 
Obstruction,  1190 
Ownership  generally,  1186 
Public  and  riparian  righto,  1189 
Riparian  rights  in  lakes,  1078 
Riparian  rights  in  ponds,  1878 
State    ownership,     character    of, 

1188 
Streams  distinguished  from  lakes 
or  ponds,  1185 
Land  under  water,  grants  by  state, 

1328 
Legislative  authority  to  dam  stream, 

1198 
Levees,  see  Interference  with  flow 
Limitation   of   actions,   interference 

with  flow,  1120-1121 
Loss  of  rights  by  nonuser,  1239 
Measurement    of    water,   see   Con- 
tracts and  conveyances 
Mills  (see  also   Contracts  and  con- 
veyances) — 
Appropriation  of  water  for  mill 

power,  1267 
Appropriation    of    water    rights, 

1257 
Grant  of  mill  as  including  water 

rights,  1243-1245 
Mill  acts,  1199  et  seq. 
Public  purpose,  1200 
Reasonable  detention  of  water  for 

operating  mills,  1112 
Riparian  owner's  right  to  use  wa- 
ter for  power,  1088 
Mineral,  water  as,  1062 
Municipal  corporations  — 
Navigable  waters,  powers  and  du- 
ties regarding,  1345 
Riparian  ownership  by  municipal- 
ity, 1077 
Navigable  waters  — 
Abatement  of  obstruction,  1351 
Access,  light  of  riparian  owners, 

1375 
Action  by  riparian  owner,  inter- 
ference with  rights,  1350 
Anchorage  of  vessels,  1321 


WATERS  —  continued. 

Navigable  waters  —  continued. 

Artificial  means  to  produce  navi- 
gability, 1313 

Bathing,  right  of  public   between 
high  and  low  water,  1318 

Burden  of  proving    navigability, 
1315-1316 

Canals  as  navigable  waters,  .1314 

Capacity  for  navigation   as  test, 
1304 

Care  required  in  navigation,  1321 

Civil  law  doctrine,  1316 

Commerce,  use  of  water  for,  1308 

Common  law  doctrine  of  naviga- 
bility, 1299 

Concurrent    jurisdiction    of  state 
and  federal  governments,  1333 

Continuous  state  of  navigability 
as  essential,  1311 

Damages  for  obstruction,  1354 

Dams  to  improve  navigation, 
1201 

Descending  navigability,  1305 

Doctrine  of  navigability  in  Unit- 
ed States,  1300  et  seq. 

Ebb  and  flow  of  tide  as  test  of 
navigability,  1299 

Emergency  justifying  use  of 
shores,  1323-1324 

Falls  as  affecting  navigability, 
1310 

Federal  control,  1324 

Floatability  as  test,  1305 

Government  control,  1324 

Grant  of  bed  by  federal  govern- 
ment, 1330 

High  and  low  water  marks,  own- 
ership between,  1364 

High  water  mark  as  boundary  of 
private  ownership,  1317 

Highways  for  public  use,  1318 

Improvement  companies,  1337 

Improvements,  1331  et  seq. 

Incidental  rights  of  public,  1321 

Indictment  for  obstructing,  1355 

Individuals  injured  by  obstruc- 
tion, 1346 

Injunction  against  obstructing 
navigation,  1352 

Interference  with  navigation  as 
special  injury  to  individual, 
1348 

Interference  with  private  rights, 
effect  of  improvements,  1335 

Interruptions  of  navigation,  ef- 
fect, 1311 


1514 


INDEX 


WATERS  —  continued. 
Navigable  waters — continued. 
Intrastate  waters,  1315 
Islands,  ownership,  1373 
Judicial    notice  of    navigability, 

1316 
Land    under    navigable    waters, 

ownership,  1358  et  seq. 
Monopolizing  water  in  navigation, 

1343 
Municipalities,  powers,  duties  and 

liabilities,  1345 
Natural  obstructions  as  affecting 

navigability,  1310 
Navigability  as  question  of  fact, 

1315 
New  states,  rights  of,  1370 
Obstruction   of  navigation,    1339 

et  seq. 
Obstruction   to  navigation   as  in- 
jury to  individuals,  1348-1350 
Ownership  of  waters,  1356 
Pecuniary   value   of   navigability 

for  commerce,  1312 
Prescriptive    right    to    obstruct, 

1344 
Private    stream    made    navigable 

by  owner,  1321 
Proprietary  rights,  1356 
Public     character    of    navigable 

waters,  1317 
Public  rights  in  navigable  waters, 

1316  et  seq. 
Rapids  as  affecting   navigability, 

1310 
Right    of    navigation    generally, 

1318 
Rights  and  remedies,  1346  et  seq. 
Rights  incidental    to  navigation, 

1321 
Rights  in  stream  made  navigable 

by  owner,  1321 
Riparian   owners  as  affected  by 

navigation,  1323 
Riparian      owners,      interference 

with  right  of  access,  1350 
Riparian  rights  in  navigable  war 

ters,  1077 
Sand  and  gravel,  right  to  remove 

from  river  beds,  1369 
Seasons  affecting  quantity  of  wa- 
ter, 1311   . 
Seaweed,   right  of  public  below 

high  water  mark  on  navigable 
river,  1318 
Shores,  ownership,  1358 
Shores,  rights  in  and  to,  1366 


WATERS  —  continued. 
Navigable  waters — continued. 
Shores,  right  to  use  in  navigation, 

1323 
State  control,  1325 
States,  power  to  declare  streams 

navigable,  1307 
States,   right  to  remove   obstruc- 
tion^ 1346 
States,    title    to  land    under  tide 

waters,  1367 
Submerged    land,     improvements 

interfering  with,  1338 
Test  of  navigability,  1299  et  seq. 
Tide,   ebb   and  flow,    as  test   of 

navigability,  1299 
Tide     waters     originally     classi- 
fied as  navigable,  1061 
Tolls    for   improved    waterways, 

1338 
Use  as  highways,   character  and 

extent  of,  1320 
Use  for  trade  or  commerce,  1308 
Wrecks    obstructing     navigation, 
1345 
Nonnavigable  waters,  inland  waters 
formerly  classified  as  nonnaviga- 
ble, 1061 
Nuisances     (see    also    Interference 
with  flow)  — 
Obstructions  to  navigation,  1346 
Stagnant  surface  waters,  1139 
Obstruction,  see   Interference   with 

flow;  Navigable  waters 
Percolating    waters,   see   Subterra- 
nean and  percolating  waters 
Permissive  use  of  water,  see  Pre- 
scriptive rights 
Pleading  and   proof  in  actions  for 

damages,  1226 
Pollution  — 
Action  for  damages,  1224 
Contribution  by  others  to  pollu- 
tion as  defense,  1219 
Criminal  prosecution,  1234 
Custom  as  justification,  1221 
Damages,  1228-1230 
Defenses,  contribution  by  others 

to  pollution,  1219 
Discharge  of  offensive  matter  on 

adjoining  land,  1222-1224 
Estoppel  to  deny  right  to  pollute, 

1221 
Injunction     against     wrongdoer, 

1230-1234 
Injury  to  riparian  rights  as  es- 
sential to  cause  of  action,  1220 
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WATERS  —  continued. 
Pollution  —  continued. 

Persons  entitled  to  sue,  1225 

Prescriptive  right  to  pollute,  1221 

Reasonable  use  as  teat  of  liability 
for  pollution,  1216 

Remedies,  1224  et  seq. 

Riparian  owner's  right  to  natural 
flow  of  stream,  1212 

Riparian  owner's  right  to  water 
in  pure  state,  1212-1216 

Subterranean     and     percolating 
waters,  1222 
Ponds,  see  Lakes  and  ponds 
Power  — 

Conveyance  of  water  power,  req- 
uisites, 1241 

Deduction  from  agreed  rents  for 
deficiency  in  water  power,  1238 

Use    of    water    to    operate    ma- 
chinery, 1088 
Prescriptive  rights  — 

Acquisition   of   water   rights   by 
prescription,  1284 

Adverse  user,  necessity  and  ele- 
ments of,  1290  et  seq. 

Appropriation     not     element    of 
prescriptive  title,  1291 

Beneficial  use  as  essential,  1291 

Continuity  of  use,  1295 

Dams,    right   to   maintain,   1105, 
1287 

Diversion  of  water,  1125 

Drainage  of  surface  waters,  1161 

Elements  of  prescription,  1290- 
1297 

Enjoyment,  1298 

Extent  of  rights  acquired,  1297- 
1299 

Interruption  of  continuity  of  use, 
1296 

Knowledge  of  adverse  party,  1290 

Loss,  1299 

Measure  of  rights  acquired,  1297 

Notoriety  of  use,  1290 

Percolating  waters,  1285 

Period  of  prescription,  1294 

Permissive  use  as  adverse,  1292 

Persons     capable     of    asserting 
rights,  1288 

Persons    subject    to    prescriptive 
title,  1288-1290 

Pollution  of  water,  1221 

Rights  assertable,  1287 

Riparian  owners,  adverse  user  as 
against,  1293..  . .    .. 


WATERS  —  continued. 
Prescriptive  rights  — continued. 
State,  acquisition  of  rights  by  pre- 
scription, 1288 
Statute  of  limitations,  applicabil- 
ity, 1286 
Subterranean  waters,  1285 
Use  of  water,  1085 
Priority,  see  Appropriation 
Property  in  riparian  rights,  1071 
Property  right  acquired    by  appro- 
priation of  water,  1276 
Property,    water   rights   as,   1235-    . 

1240 
Proprietary  rights  — 
High  and  low  water  mark,  owner- 
ship between,  1364 
Islands,  waters  under,  ownership, 

1373 
Lakes  and  ponds,  1186 
Lakes  and   ponds,  ownership  of 
lands  under  waters    of   Great 
Lakes,  1373 
Navigable  waters,  1356 
Navigation,  ownership  of  naviga- 
ble waters,  1356 
Nonnavigable  streams,  1371 
Nontidal  navigable  waters,  title  to 

bed,  1360 
Ownership  and  rights  in  beds  and 

shores,  1358  et  seq. 
Riparian  owners  title  to  land  un- 
der navigable  water,  1368 
Sand  and  gravel,  right  to  remove 

from  river  beds,  1369 
Shores,  rights  in  and  to,  1366 
Water  rights  >  as  property,  1235- 

1240 
Waters,  ownership  of  nonnaviga- 
ble waters,  1057 
Public  lands,  appropriation  of  wa- 
ter on,  1258  et  seq. 
Public  waters    (see   also   Navigable 
waters)  — 
.  Navigable  and  public  as  synony- 
mous, 1061 
Passageway     for   fish    as   giving 
public  character,  1061-1062 
Reservations     and     exceptions,     in 

in  grants,  1250-1252 
Reservoir  defined,  1193 
Riparian  rights   (see  also  Interfer- 
ence with  flow ;  Use  of  water)  — 
Abrogation  of  doctrine  of  prior 

appropriation,  1260 
Access  to  water,  1070, 1375 
Accretion,  1070      ,  ,. .. 
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WATERS  —  continued. 
Riparian  rights  —  continued. 

Acquisition,  1076 

Adverse    user    against    riparian 
owner,  1293 

Artificial  bodies  of  water,  1203 

Artificial     channel     of     natural 
stream,  1078 

Basis  of  rights,  1073 

Common    law    rules    applicable, 
1072 

Contact   with   water  as  essential, 
1074 

Corporation   as   riparian    owner, 
1077 

Definition,  1069 

Embankments,  right  to  construct, 
1099 

Eminent    domain,    taking    power 
of,  1071 

Erections  by  riparian  owner  ob- 
structing navigation,  1342 

Flood  waters  as  part  of  water- 
course, 1078 

Great  ponds,  1102 

Improvements    to    promote    com- 
merce, etc.,  1070 

Incidental  to  ownership    of  land, 
1070-1073 

Incident    to    ownership    of    soil, 
1080 

Lakes  and  ponds,  1078,  1189 

Manner  of  acquisition,  1076 

Natural    flow    of    stream,   1122, 
1196,  1212 

Natural  quantity  and  quality    of 
water,  maintenance,  1070 

Nature  and  extent  generally,  1070 

Navigable    or  nonnavigable   wa- 
ters, 1077 

Nonnavigable     streams,     owner- 
ship of  bed,  1371 

Ownership    to    high    water  mark 
as  sufficient,  1074 

Persons  entitled  to  right,  1077 

Police  power,  1079 

Property,     riparian     rights     as, 
1071 

Protection  of  soil  against  inroads 
of  water,  1070 

Purpose  of  use  of  land  as  affect- 
ing right,  1077 

Qualified    ownership    of    water, 
1070 

Reasonable  use  of  water,  1070 

Regaktkm  of  rights,  1079 

Riparian  defined,  1069 


WATERS  —  continued. 
Riparian  rights  —  continued. 

Riparian  preprietorsWp    defined, 
1069 

Sale  and  transfer  by  owner,  1071 

Sale  of  water;  1127 

Source  of  rights,  1073 

States,    power    to  regulate    and 
control,  1072 

Street  or  highway  separating  land 
from  water,  1075 

Subordination  to  commercial  ne- 
cessities, 1071 

Tafehig  for  public  use,  1071 

Time  of  acquisition,  1076 

Title  to  kind  under  navigable  wa- 
ter, 1368 

Upper  proprietor's  right  to  divert 
water,  1122-1123 

Use    of    water,     reasonableness, 
1070 

Watershed,     lands     not      within, 
1074 

Waters     in    which    right     exists, 
1077 
River  defined,  1062 
Rylands  v.  Fletcher,  rule  of,  1206 
Sale,  appropriation    of  water    for, 

1268- 
Sale  of  water  by  riparian  owner, 

1127 
Sale  of  water  rights,  see  Contracts 

and  conveyances 
Seaweed,  see  Navigable  waters 
Shores  (see  also  Navigable  waters; 
Proprietary  rights)  — 

Definition,  1075 
Stagnant    surface   waters    as   nui- 
sance, 1139 
States  — 

Abdication  of  control  over  public 
waters,  1327 

Diversion  of  water    as  between 
states,  1125-1127 

Grant  of  land  under  public  wa- 
ters, 132a 

Lakes  and  pondB,    character  of 
state  ownership,  1188 

Navigability  of  streams,  power  to 
declare,  1307 

Navigable  waters,  control  of,  1325 

New  states,  rights  m  navigable 
waters,  1370 

Obetruetioiis    to    navigation,    re- 
moval, 1346 
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WATERS  —  continued. 
States  —  continued. 

Prescriptive  rights  acquired  by, 
1288 

Riparian  rights  as  subject  to 
state  regulation  and  control, 
1072 

Title  to  land   under  tide  waters, 
1367 
Subterranean   and   percolating   wa- 
ters— 

Action  for  wrongful  collection  or 
diversion,  1182-1185 

American  rule  as  to  diversion  or 
appropriation,  1174  et  seq. 

Appropriation,  1171  et  seq.,  1262 

Common  law  rule  as  to  diversion 
or  appropriation,  1174  et  seq. 

Contractual  rights,  1180 

Definition,  1167-1168 

Diversion,  1170  et  seq. 

Motive  of  diversion  as  affecting 
rights  of  landowner,  1178 

Percolation  of  artificially  accumu- 
lated water,  1181 

Pollution,  1222 

Prescriptive  rights,  1285 

Presumption  as  to  character, 
1167-1169 

Reasonable  use  in  appropriation 
or  diversion,  1174  et  seq. 

Remedies,  118 

Statutory  provisions   as  to  diver- 
sion or  appropriation*  1179 
Surface  waters  — 

Acceleration  of  flow,  1151  et  seq. 

Action  for  wrongful  diversion  and 
discharge,  1163 

Appropriation  by  landowner, 
1138 

Artificial  drainage,  rules  regard- 
ing, 1151  et  seq. 

Change  of  natural  flow,  1151- 
1153 

Civil  law  rule  as  to  obstruction  or 
repulsion,  1140-1142 

Common  law  rule  as  to  obstruc- 
tion or  repulsion,  1143-1147 

Contractual    right    of    drainage, 
•      1161 

Damages  for  obstruction,  etc., 
1161-1167 

Definition,  1137 

Diversion  of  flow,  1151  et  seq. 

Drainage  of  hike*,  ponds  or 
marshes,  1159 


WATERS  —  continued. 

Surface  waters  —  continued. 

Draining  into  streams,  right  of 
landowner,  1156 

Failure  to  protect  land  against 
wrongful  or  negligent  acts  as 
contributory  negligence,  1160 

Flood  waters,  1138 

Increase  of  flow,  1151  et  seq. 

Lakes  formed  by  surface  water, 
drainage,  1159 

Limitation  of  action  for  wrongful 
diversion  and  discbarge,  1164 

Marshes  formed  by  surface  water, 
drainage,  1159 

Obstruction* and  diversion,  ques- 
tion of  fact,  1165 

Obstruction  by  owner  of  servient 
urban  property,  1149 

Obstruction  of  natural  flow,  1139 
et  seq. 

Obstruction  of  surface  waters 
flowing  in  natural  channel,  1147 

Persons  entitled  to  sue  for  ob- 
struction, etc.,  1164 

Ponds  formed  by  surface  water, 
drainage,  1159 

Prescriptive  right  of  drainage, 
1161 

Remedies,  1163 

Repulsion  of  natural  flow,  1139 
et  seq. 

Retention,  right  of  landowner, 
1138 

Stagnant  surface  waters  as  nui- 
sance, 1139 

Swamp  waters  as  surface  waters, 
1137-1138 

Use  of  natural  channels,  1156 
Tenants  in  common,  right  to  sue  for 

diversion,  1131 
Tide  waters,  see  Navigable  waters; 

Proprietary  rights 
Tolls  for    use    of  improved    water- 
ways, 1338 
Trestles  obstructing    stream,    liabil- 
ity, 1105 
Use   of    water    (see    also    Interfer- 
ence   with    flow;     Prescriptive 
rights)  — 

Agricultural  purposes,  1070 

Apportionment  among  proprie- 
tors, 1091 

Artificial  purposes,  1087-1090 

Bathing.   1086-1087 

Covenants  as  to  use,  1085 
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WATERS  —  continued. 
Use  of  water  —  continued. 

Domestic   purposes,   1070,   1085- 
1067 

Irrigation!  1087-1088 

Limits  of  use,  1079^1081 

Nonuser,  effect,  1081 

Opposite  riparian  owners,  rights 
of,  1090 

Power  for  machinery,  1088 

Prejudice  to  other  riparian  own- 
ers, 1081-1083 

Prescriptive  right  to  use,  1085 

Priority  of  use,  1085 

Reasonableness  as  test  of  extent 
of  use,  1081-1084 

Reasonableness  of  use,  test  of  ri- 
parian rights,  1070 

Right  as  incident  to  ownership  of 
soil,  1080 

Right  to  take  water  from  private 
stream,  1070 

Swimming,  1086-1087 
Venae,  action  for  diversion,  1131 
Vested  rights  acquired  by  appropri- 
ation, 1275 
Watercourses  — 

Arroyo  as  watercourse,  1063 

Artificial  watercourses,  see  Arti- 
ficial bodies  of  water 

Channel  and  boundary    as  essen- 
tial, 1063 

Civil  law  doctrine  as  to  rights  of 
public  in  natural  streams,  1316 

Current,  1066-1067 

Definition,  1062 

Flood   waters   as  part   of  water- 
course, 1078 

Overflow  or  flood  waters  as  part 
of  watercourse,  1064 

Permanency  of  flow,  1066 

Place  of  discharge  implied,  1067 

Source  of  supply,  1065 

Statutory  definition,  1063 

Surface  waters  not  watercourses, 
1063 

Swale  not  watercourse,  1063 
Watershed  — 

Branches   of  stream  in  different 
watersheds,  1075 

Lands   not  within   watershed   as 
not  riparian,  1074 
Words  and  phrases,  see  Definitions 
Wrecks  obstructing   navigation,  re- 
moval, 1345 


WATERWORKS  — 

Actions,    see    Contract    to    supply 

water  to  municipality;  Purity  of 

water 
Construction   and    maintenance  of 
waterworks    (see    also    Water 
companies)  — 

Expenses  entailed  by  street  im- 
provements, reimbursement, 
1396 

Fees  for  opening  streets,  1395 

Injuries  caused  by  negligence  of 
water  company,  1400 

Laterals  or  intake  pipes,  duty  of 
consumer  to  lay,  1398 

Laterals  or  intake  pipes,  duty  to 
lay  in  case  of  municipal  owner- 
ship, 1399 

Laterals  or  intake  pipes,  duty  to 
lay  without  charge  to  consumer, 
1397 

Municipal  regulations,  necessity 
for  compliance  with,  1395 

Repairs,  duty  imposed  by  ordi- 
nance, 1396 

Service  pipes,  duty  of  consumer 
to  lay,  1398 

Service  pipes,  duty  to  lay  in  case 
of  municipal  ownership,  1399 

Service  pipes,  duty  to  lay  without 
charge  to  consumer,  1397 

Streets,  right  to  occupy,  1394 
Consumers,  see  Supply    to  consum- 
ers 
Contract  to  supply  water  to  munici- 

J>ality  — 
_     equacy    of   water   to    supply, 
duty  of  water  company,  1417 

Breach  of  contract,  right  of  citi- 
zen to  sue  for,  1426 

Compelling  company  to  furnish 
water,  1422 

Competition  by  city  with  water 
company,  1419-1422 

Domestic  purposes,  duty  to  sup- 
ply water  for,  1418 

Duration  of  contract,  1415 

Duty  of  water  company  to  furnish 
service,  1416-1418 

Enforcement  of  contract  by  priv- 
ate consumer,  1442 

Exclusive  contract,  power  of  city 
to  make,  1419-1422 

Liability  of  company  to  citizen 
for  breach  of  contract,  1425- 
1429 
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WATERWORKS  — 
.  Contrast  to  supply  water  to  munici- 
pality —  continued. 

Liability  of  company  to  munici- 
pality for  breach,  1429-1431 

Obligations  of  water  company 
under  contract,  1416-1418 

Power  of  city  to  make  contract 
for  water  supply,  1413 

Purposes  for  which  company  must 
furnish  water,  1418 

Reformation  of  contract,  1416 

Renewal  of  contract,  option  of 
municipality,  1415-1416 

Rescission  of  contract,  1416 
Diversion   of  water,  see   Source  of 

water 
Educational  institutions  as  exempt 

from  municipal  water  rates,  1440 
Elevators,  duty  to  supply  water  for 

operation,  1418 
Eminent  domain  — 

Acquisition  of  water  rights,  1402 

Municipality  acquiring  water- 
works by  condemnation,  1383 

Value  of  waterworks  taken  by 
municipality,  determination, 
1384 

Water   companies    invested   with 
power,  1386 
Extension  of  service  system  to  meet 

requirements,  1409-1411 
Fires  — 

Breach  of  contract  between  com- 
pany and  municipality,  right  of 
citizen  to  sue  for,  1426 

Duty  to  furnish  water  for  ex- 
tinguishment of  fires,  1425 

Liability  of  company  to  citizen 
for  breach  of  contract  with 
municipality,  1429-1431 

Liability  of  company  to  munici- 
pality for  breach  of  contract  to 
supply  water,  1429-1431 

Liability  of  water  company  for 
damage  by  fire  generally,  1425 

Liability  of  water  company  to 
citizen  under  contract  with 
municipality,  1425-1429 

Stipulation  against  liability  for 
fire,  1425 

Use  of  water  for  extinguishment 
without  charge,  1441 
Franchises,  see  Water  companies 
Highways,  see  Streets 


WATERWORKS  —  continued. 
Intake  pipes  — 

Duty  of  consumer  to  lay  intake 
pipes,  1398 

Duty  to  lay  in  case  of  municipal 
ownership,  1399 

Duty   to  lay   without   charge   to 
consumer,  1397 
Larceny,    drawing  water   otherwise 

than  through  meter,  1411-1412 
Laterals  — 

Duty  of  consumer  to  lay  laterals, 
1398 

Duty  to  lay  in  case  of  municipal 
ownership,  1399 

Duty  to  lay  without    charge    to 
consumer,  1397 
Lien,  see  Rates  and  charges 
Mandamus  — 

Compelling  company  to  furnish 
pure  water,  1435 

Compelling    water    company    to 
furnish  water,  1422 
Meters  — 

Consumer  required  to  pay  for 
meter,  reasonableness  of  rule, 
1412 

Drawing  water  otherwise  than 
through  meter  as  larceny,  1411- 
1412 

Reasonableness  of  regulation  for 
instalment  of  meters,  1411 
Municipal    corporations    (see    also 
Municipal  ownership)  — 

Contractual  suspension  of  power 
to  fix  rates,  1445 

Contract  with  water  company  to 
supply  water,  1413  et  seq. 

Impure  water,  liability  for  in- 
juries caused  by,  1434 

Liability  for  breach  of  contract  to 
supply  water,  1423-1424 

Liability  of  municipality  for  neg- 
ligent construction  or  mainte- 
nance, 1401 

Regulation  of  rates,  1442 

Shutting  off  water  wrongfully,  lia- 
bility for  resulting  injury,  1424 
Municipal  ownership  — 

Acquisition  of  plant  of  existing 
water  company,  1383 

Charter  powers,  1381 

Exercise  of  powers  beyond  cor- 
porate limits,  1381 

Extension  of  service  system,  right 
of  citizens  to  require,  1409 
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WATERWORKS  —  continued. 
Municipal  ownership  —  continued. 

Incidental  power  of  municipality, 
1381 

Liabilities  of  municipality  to  con- 
sumers, 1382 

Power  to  dispose  of  municipal 
waterworks,  1382 

Purchase  of  existing  waterworks, 
1383 

Repair  of  intake  pipe,  duty  im- 
posed on  property  owners, 
1396 

Rules  and  regulations  as  to  serv- 
ice, 1408 

Sale  of  municipal  waterworks, 
1382 

Service  pipes  or  laterals,  duty  to 
lay,  1399 

Statutory  power  of  municipality, 
1381 

Supply  of  water  to  other  munici- 
palities, 1382 

Taxation  of  franchises  to  operate 
waterworks,  1387 
Negligence,  see  Construction  and 
maintenance  of  waterworks ; 
Municipal  ownership;  Water 
companies 
Pipes  — 

Bursting  of  pipes,  liability  of  wa- 
ter company,  1400 

Right  to  lay  pipes  in  streets  as 
revocable  license,  1389 

Service  pipes,  duty  to  lay  in  case 
of  municipal  ownership,  1399 

Service  pipes  or  laterals,  duty  of 
consumer  to  lay,  1398 

Service  pipes  or  laterals,  duty  to 
lay  without  charge  to  consumer, 
1397 

Streets  used  by  water  companies 
for  laying  pipes,  1388,  1394 

Streets,  use  to  lay  water  pipes, 
1394 
Police  power,  water  companies  sub- 
ject to,  1386 
Pollution  of  water  supply  — 

Civil  and  criminal  liability  of  ri- 
parian owners,  1407 

Ordinances  against  pollution,  1405 

Place  of  pollution  as  material, 
1406 

Police  power,  1405 

Riparian     owner's    rights,     1405 

Statutory  provisions,  1405 


WATERWORKS  —  continued. 
Public    service     coipovatieoa,    aee 

Water  companies 
Purity  of  water  — 

Actions  for  furnishing  impure 
water,  1435 

Cause  of  impurity  as  affecting 
company's  liability,  1438 

Damages  caused  by  impure  water, 
1435 

Degree  of  purity  required,  1433 

Disease  caused  by  impure  water, 
liability  of  company,  1435 

Duty  and  liability  of  water  com- 
pany generally,  1432 

Filtering  water,  1433 

Hard  water  not  impure,  1433 

Mandamus  to  compel  furnishing 
of  pure  water,  1435 

Municipal    liability    for   injuries 
caused  by  impure  water,  1434 
Rates  and  charges  — 

Advance  payments,  power  to  re- 
quire, 1452 

Annexed  territory,  ordinance  rate 
as  applicable  to,  1446 

Capital  invested  considered  in  fix- 
ing rates,  1444 

Change  of  rates,  1436,  1446 

"City  purposes"  supplied  without 
charge,  1441 

"City  purposes,"  what  are,  1441 

Contract  rates  as  subject  to 
change,  1446 

Contractual  suspension  of  munici- 
pal power  to  fix  rates,  1445 

Depreciation  and  replacement 
cost  considered  in  fixing  rates, 
1444 

Difference  in  rates  based  on  dif- 
ference in  conditions,  1450 

Discrimination  as  to  public  insti- 
tutions, 1452 

Discrimination  generally,  1448- 
1452 

Domestic  purposes,  moaning  in 
rate  schedules,  1437 

Drinking  fountains  for  animals 
furnished  without  charge,  1441 

Dwelling,  meaning  of  term  in 
rate  schedules,  1438 

Educational  institutions  as  ex- 
empt from  municipal  water 
rates,  1440 

Enforcing  payment,    1452  et  seq. 

Establishment  of  rates,  1436 
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WATERWORKS  —  continued. 
Rates  and  charges  —  continued. 

Exemption  from  water  charges, 
1440 

Extension  of  operation  consid- 
ered in  fixing  rates,  1444 

Family,  meaning  of  term  in  rata 
schedules,  1438 

Fires,  nse  of  water  to  extinguish, 
1441 

Fixing  rates,  items  to  be  consid- 
ered, 1444 

Franchise  rates  as  subject  to 
change,  1446 

Judicial  supervision,  1447 

Lien  for  service,  1439 

Municipal  ownership,  rents  not 
taxes,  1436 

Municipal  power  to  regulate,  1442 

Persons  liable,  1439 

Purpose  of  use  as  affecting  rate 
of  charge,  1437 

Reasonable  rates,  duty  to  fix,  1443 

Refusal  to  serve  consumer  in  de- 
fault, 1455 

Regulation,  1442  et  seq. 

Remedies  for  excessive  charges, 
1457 

Rule  that  company  will  deal  with 
owner  of  premises  only,  1454 

School  as  exempt  from  municipal 
water  rates,  1441 

Shutting  off  water  for  nonpay- 
ment, 1452 

Shutting  off  water  for  refusal  to 
pay  charges  due  from  former 
owner  or  occupant,  1455 

State  power  of  regulation,  1442 

Value  of  plant  considered  in  fix- 
ing rates,  1444 
Rentals,  see  Rates  and  charges 
Rules  and  regulations  — 

Contracts  for  water  service,  ef- 
fect on,  1408 

Discriminatory  rules  as  invalid, 
1408 

Extortionate  rules  as  invalid, 
1408 

Municipal  ownership,  power  of 
municipality,  1408 

Oppressive  rules  as  invalid,  1408 

Reasonableness,  1408 

Validity,  1408 

Water      companies,      power     of, 
1407 
Schools  as  exempt  from    municipal 

water  rates,  1441 


WATERWORKS  —  continued. 
Service,  see  Supply  to  consumers 
Service    charges,    see    Rates    aud 

charges 
Service  pipes  — 

Duty  of  consumer  to  lay  service 
pipes,  1398 

Duty  to  lay  in  case  of  municipal 
ownership,  1399 

Duty  to   lay   without   charge   to 
consumer,  1397 
Source  of  water  — 

Acquisition  of  water  rights  gen- 
erally, 1402 

Diversion  of  water,  acquisition  of 
right,  1403 

Pollution  of  water  supply,  1405 

Riparian    owners,    remedies    for 
diversion  of  water,  1404 
State     regulation     of     rates    and 

charges,  1442 
Streets  — 

Fees  for  opening  streets  to  lay 
pipes,  1395 

Pipes  in  streets,  right  of  water 
company  to  lay,  1388 

Pipes  in  streets,  right  to  lay,  1394 

Right  to   lay  pipes  .in  streets  as 
revocable  license,  i389 
.  Supply  to  consumers  — 

Adequacy  of  supply,  1409-1411 

Charges  for  water,  see  Rates  and 
charges 

Compelling  water  company  to 
furnish  water,  1422 

Contract  by  city  with  water  com- 
pany for  water  supply,  1413  et 
seq. 

Duty  of  water  company  to  furnish 
service,  1416-1418 

Elevators,  supply  of  water  for  op- 
eration, 1418 

Extension  of  service  system,  right 
of  consumers  to  require,  1409- 
1410 

Extension  of  system  to  meet  re- 
quirements, 1409-1411 

Failure  to  supply  water,  liability 
of  water  company,  1423-1431 

Fires,  sufficiency  of  water  for  ex- 
tinguishment, 1425-1431 

Impurity  of  water,  liability  of 
company  for  resulting  injuries, 
1432-1436 

Lawn  sprinkling,  duty  to  furnish 
water  for,  1418 
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WATERWORKS  —  continued. 
Supply  to  consumers  —  continued. 

Liability  for  failure  of  company 
to  supply  water,  1423-1431 

Mandamus  to  compel  company  to 
furnish  water,  1422 

Meters,  use  of,  1411-1413 

Purity  of  water,  duty  and  liabil- 
ity of  company,  1432-1436 

Purposes  for  which  company  must 
furnish  water,  1418 

Rules    and    regulations    affecting 
service,  1407 

Shutting    off    water    wrongfully, 
liability  of  company  for  result- 
ing injuries,  1424 
Taxation  — 

Municipal  franchise  as  subject  to 
taxation,  1387 

Water   companies   as   subject   to 
taxation,  1387 
Use  of   water,   see  Supply  to  con- 
sumers 
Water   companies     (see   also    Con- 
struction   and    maintenance   of 
waterworks)  -- 

Articles    of  incorporation,    oper- 
ation and  effect,  1389 

Bursting  of  pipes,  liability  for  re- 
sulting injury,  1400 

By-laws,  validity,  1408 

Charges  for  service,  see  Rates  and 
charges 

Constitutional  prohibition  against 
exclusive  franchise,  1390 

Construction  of  franchise,  1391 

Contract  with  city  to  supply  wa- 
ter, 1413  et  seq. 

Eminent  domain  power,  1386 

Exclusive  franchise,  1390 

Exclusive     rights     not    favored, 
1391 

Exemption  from  taxation,  1387 

Failure  to  supply  water,  liability 
of  water  company,  1423-1431 

Fires,  insufficiency  of  supply  for 
extinguishment,  1425-1431 

Forfeiture  of  franchise,  1392 


WATERWORKS  —  continued. 
Water  companies  —  continued. 
Franchises,  construction,  1391 
Franchises,  forfeiture,  1392 
Franchise  generally,  1388 
Franchises,  revocation  by  munici- 
pality, 1393 
Irrevocable  easement  granted  by 
municipality,  contract    protect- 
ed from  impairment,  1389 
Legislative  control,  1386 
Liability    for   failure    to    supply 

water,  1423-1431 
Liability  for    injuries   caused  by 

negligence,  1400 
License  fees,  1387 
Misuser,     ground    for   forfeiting 

franchise,  1392 
Negligence,  liability  for,  1400 
Nonuser,    ground    for    forfeiting 

franchise,  1392 
Pipes,  right  to  lay  in  streets,  1388 
Police  power  of  state  over  water 

companies,  1386 
Public  service  corporations,  1386 
Purchaser  of  franchise,  liabilities. 

1389 
Regulation  by  statute,  1387 
Revocation  of  franchise,  1393 
Rules  and  regulations,   power  to 

adopt  and  enforce,  1407 
Sale  of  waterworks  to  municipal- 
ity, 1383 
Service,  see  Supply  to  consumers 
Shutting    off    water     wrongfully, 
liability  for  resulting  injuries, 
1424 
Special    privileges,    construction, 

1391 
Streets,   grant   of  land   to  use  as 

revocable  license,  1389. 
Streets,    right    to    lay    pipes    in, 

1388 
Taxation,  1387 
Tort  liability,  1400 
Water  rents,  see  Rates  and  charges 
Water  supply,  see  Pollution  of  wa- 
ter supply;  Source  of  water 
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